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LOUISIANA   SUPREME   COURT. 

Db.  J.  F.  SMITH,  Appt, 
r. 

B.  H.  LYONS  et  al. 
(—  La.  — ,  77  So.  896.) 

libel  —  posting  letter. 

1.  The  posting  of  a  letter  denouncing  an- 
ther as  an  assassin  of  character,  a  liar, 
nd  unworthy  of  the  respect  and  esteem  of 
ecent  and  fair-minded  people,  is  libelous, 
or  other  cases,  see  Libel  and  Slander,  II.  b, 

in  Dig.  1-52  V.  8. 

«me  —  definition. 

f  2.  A  libel  is  a  malicious  publication,  ex- 
'  essed  either  in  printing  or*  writing,  or  by 
gns  or  pictures,  tending  to  either  blacken 
he  memory  of  one  dead  or  the  reputation 
f  one  who  is  alive,  and  expose  him  to  pub- 
ic hatred,  contempt,  or  ridicule. 
yor  other  cases,  see  Libel  and  Blander,  II.  b, 
in  Dig.  1-52  A\  8. 

aioo — truth  as  Justification. 

3.  A  defendant  in  a  civil  action  of  libel 
lay  prove  the  truth  or  justification  of  the 
latter  charged  as  defamatory;  the  truth  of 
lie  words  is  a  complete  defense,  whether  the 
-ords  on  their  face  appear  to  be  actionable, 
•*  are  made  actionable  by  reason  of  special 
imapes. 

'or  other  cotes,  see  Libel  and  Slander,  III,  o, 
in  Dig.  1-52  N.  8. 

ame  —  comment  on  candidate. 

4.  When  a  man  becomes  a  candidate  for 

Ileadnotes  by  Sommkbvtlle,  J. 

Note.  —  As   to   actionable    character   of 
rords  or  publications  relating  to  public  offi 
er  or  candidate  for  office,  see  annotation 
blowing  Pattangall  v.   Mooers,   post,   21. 
nd  references  therein  to  annotation  on  re 
ited  questions. 

For  truth  as  a  defense  to  a  civil  action 
)r  libel  or  slander,  see  notes  to  Warner  v. 
lark,  21  L.R.A.  502;  Hutcbins  v.  Page,  31 

K.A.(N.S.)  132,  and  Biglev  v.  National 
idelity  &  C.  Co.  50  L.R.A.(N.8.)   1040. 
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an  office,  his  character  for  honesty  and  in- 
tegrity and  his  qualifications  and  fitness  for 
the  position  are  put  before  the  public,  and 
are  thereby  made  proper  subjects  for  com* 
ment.  But  as  a  general  rule  false  allega- 
tions charging  criminal  or  disgraceful  con- 
duct, or  otherwise  aspersive  of  character, 
are  not  privileged.  On  the  other  hand,  it  is 
held  in  some  jurisdictions  that  matters  hav- 
ing a  bearing  upon  the  character  and  fitness 
for  office  of  a  candidate  may  be  published, 
if  they  are  in  good  faith  and  on  probable 
cause  deemed  to  be  facts. 
For  other  cases,  see  Libel  and  Slander,  II.  e, 
5,  in  Dig.  1-52  N.  S. 

Same  —  suggestions  for  discussion. 

5.  Where  a  candidate,  in  a  circular  letter 
to  voters,  suggests  matters  for  discussion, 
he  cannot  be  heard  to  complain  when  the 
voters  thus  addressed  answer  •  by  asking 
questions  concerning  such  matters,  and 
about  the  administration  of  which  the  can- 
didate has  been  a  part. 
For  other  cases,  see  Libel  and  Slander,  II,  e, 

5.  in  Dig.  1-62  N.  8. 

Same  —  criticism  of  official  acts. 

6.  The  official  acts  of  a  public  functionary 
may  be  freely  criticized  and  entire  freedom 
of  expression  used  in  argument,  sarcasm, 
and  ridicule  upon  the  act  itself;  and  then 
the  occasion  will  excuse  everything  but  ac- 
tual malice  and  evil  purpose  in  the  critic; 
the  occasion  of  itself  will  not  excuse  an 
aspersive  attack  upon  the  character  or  mo- 
tives of  an  officer,  and  to  be  excused  the 
or i tic  must  show  the  truth  of  what  he  has 
•ittered  of  that  kind. 

For  other  cases y  see  Libel  and  Slander  t  II.  e, 
5,  in  Dig.  1-32  N.  8. 

Same  —  presumption  of  malice  and  in- 
jury. 

7.  The  law  presumes  malice  upon  the  one 
hand,   and   injury   upon   the  other,   where 
slanderous   words   are   used,    and   damages 
will  be  awarded  in  a  substantial  amount. 
For  other  cases,  see  Evidence,  II.  e,  Sj  II, 

m,  in  Dig.  1-52  N.  8. 

(June  30,  1917.) 
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LOUISIANA  SUPREME  COURT. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Judicial  District  Court  for  the 
Parish  of  Vernon  in  favor  of  defendant 
Lyons  in  a  suit  to  recover  damages  for  an 
alleged  libel.  Judgment  in  plaintiff's  favor 
amended. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sidney  I.  Foster,  and  Hudson, 
Potts,  Bernstein,  A  Sholars,  for  appel- 
lant. 

Messrs.  Blanchard,  Smith,  Palmer,  A 
Thompson  and  Hardin  A  Hardin,  for 
appellees: 

Communications  made  in  fair  self -defense 
are  privileged. 

Newell,  Slander  &  Libel,  2d  ed.  p.  519, 
f  120. 

A  sweeping  charge  of  official  favoritism, 
where  the  officials  are  well  known  and 
Where  one  of  them  is  especially  designated, 
is  a  libel  against  those  included,  as  under- 
stood by  the  public. 

Levert  v.  Daily  States  Pub.  Co.  123  La. 
594,  23  L.R.A.(3T.S.)  726,  131  Am.  St.  Rep. 
356,  49  So.  206. 

While  a  newspaper  has  the  right  to  pub- 
lish matters  of  general  concern,  it  cannot 
do  so  without  liability,  in  case  the  asser- 
tions are  untrue,  under  the  guise  of  fair 
criticism. 

Cooke  v.  O'Malley,  109  La.  382,  33  So. 
377. 

Where  one  provokes  another  by  false  pub- 
lications to  issue  replies  in  kind,  he  cannot 
maintain  an  action  for  libel. 

Bloom  v.*  Crescioni,  109  La.  667,  94  Am. 
St.  Rep.  456,  33  So.  724;  Bigney  v.  Van 
Benthuysen,  36  La.  Ann.  38;  Johnston  v. 
Barrett,  36  La.  Ann.  322;  Goldberg  v.  Dob- 
berton,  46  La.  Ann.  1308,  28  L.R.A.  721,  16 
So.  192;  C.  S.  Burt  Co.  v.  Casey  &  H.  Mfg. 
Co.  107  La.  235,  31  So.  667;  Vernon  v. 
Bankston,  28  La.  Ann.  710;  Young  v. 
Bridges,  34  La.  Ann.  333;  Ludeling 
v.  Stubbs,  34  La.  Ann.  940;  David  v.  Aaron- 
son,  105  La.  347,  29  So.  895;  Newell,  Slan- 
der &  Libel,  p.  519;  Fulda  v.  Caldwell,  9 
La.  Ann.  358. 

An  editor  or  publisher  is  responsible  with 
the  one  who  furnishes  injurious  communica- 
tions to  the  paper. 

Staub  v.  'Van  Benthuysen,  36  La.  Ann. 
467;  Fitzpatrick  v.  Daily  States  Pub.  Co. 
48  La.  Ann.  1116,  20  So.  173;  Newell,  Slan- 
der &  Libel,  pp.  240,  242. 

Sommervllle,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff,  a  physician  residing  and  prac- 
tising his  profession  in  the  town  of  Lees- 
ville  in  the  parish  of  Vernon,  where  he  is 
also  a  member  of  the  police  jury,  claims 
damages  from  the  defendants,  the  sheriff 
carries    copies    of   two   purported    letters, 
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and  his  deputy  of  the  parish  of  Vernon,  in 
the  sum  of  $25,000,  because  of  an  alleged 
libel,  wherein  defendants  denounced  and 
posted  petitioner  "as  an  assassin  of  char- 
acter, a  liar,  and  unworthy  of  the  respect 
and  esteem  .  of  decent  and  fair-minded 
people." 

Defendants  filed  several  exceptions,  which 
were  overruled.  There  was  no  appeal  taken 
therefrom,  and  these  rulings  are  not  before 
the  court  for  review.  They  also  answered, 
admitting  the  writing  and  posting  com- 
plained of.  Copying  from  the  answer: 
"B.  H.  Lyons  admits  that  he  wrote,  printed, 
and  caused  to  be  posted,  through  his  code- 
fendant  L.  A.  Smart,  the  circular  attached 
to  plaintiff's  petition;  but  defendants  deny 
that  the  said  circular  is  slanderous,  libelous, 
or  defamatory  in  character,  but  is  true. 
Defendants  admit  posting  of  the  said  cir- 
cular, as  set  forth  in  paragraph  9  of  plain- 
tiff's petition,  but  deny  that  the  said 
circular  is  libelous;  and  if  the  said  circular 
was  reproduced  in  the  Shreveport  Times 
and  the  Shreveport  Journal  defendants  deny 
any  connection  with  said  publication,  and 
for  that  reason  are  not  responsible  there- 
for. Defendants  deny  the  allegations  of 
paragraph  10  of  plaintiff's  petition,  except 
that  the  circular,  which  is  denied  to  have 
been  libelous  and  slanderous,  but  true,  was 
printed,  published,  and  posted  by  defend- 
ants. .  .  .  Especially  denying  that  said 
circular  was  printed  and  posted  falsely, 
maliciously,  or  without  probable  cause  or 
excuse,  but  he  avers  the  truth  of  the  state- 
ment in  said  circular.  For  further  answer 
to  plaintiff's  petition,  defendants  aver  that 
the  composition,  printing,  and  publication 
of  the  said  circular,  upon  which  plaintiff 
bases  his  action,  was  justifiable  on  the  part 
of  defendants;  that  on  or  about  the  9th 
day  of  April,  1914,  for  some  time  prior 
thereto,  and  for  some  time  subsequent,  the 
plaintiff  in  this  suit  was  the  proprietor  and 
editor  of  the  Toiler,  a  weekly  newspaper 
published  in  the  parish  of  Vernon,  Louisi- 
ana; and  in  the  issue  of  April  9,  1914, 
there  was  published  in  said  Toiler  an  edi- 
torial carrying  the  following  headline  in 
letters  approximately  seven  eighths  of  an 
inch  in  length,  which  reads  as  follows: 
'Circular  Letter  Elicits  Pungent  Replies.* 
And  following  the  said  headline  there  ap- 
peared in  said  editorial  in  said  Toiler  a 
copy  of  a  letter  addressed  by  your  defend- 
ant B.  H.  Lyons  to  his  friends  and  to  the 
voters  of  Vernon  parish,  Louisiana,  which 
defendant  Lyons  had  a  right  to  address 
and  distribute,  and  which  was  intended  by 
the  said  Lyons  as  a  fair  and  unbiased  state- 
ment of  the  conduct  of  his  office  during  the 
time  he  had  served  as  sheriff  of  Vernon 
parish;   but  said  editorial  in  said  Toiler 
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whieh  are  in  said  editorial  alleged  to  have 
been  received  by  the  said  Lyons  from  dif- 
ferent individuals  in  the  parish  of  Vernon, 
and  which  said  letters  undertake,  without 
any  cause  whatever,  to  slander  and  defame 
the  said  Lyons  and  hold  him  up  to  ridicule 
and  scorn,  and  slander  his  good  name  and 
reputation,  and  import  to  him  evil  and 
sinister  motives  in  the  conduct  of  his  office, 
and  charged  him  expressly  and  impliedly 
with  graft,  corruption,  and  favoritism." 

Then  follow  the  circular  letter  written  by 
the  defendant  Lyons  to  the  voters  of  the 
parish  of  Vernon,  and  two  letters  written 
in  reply  thereto  and  published  in  the  Toiler, 
referred  to  in  defendant's  answer. 

Defendant  Lyons  then  alleges  that  he  de- 
manded of  plaintiff  the  names  of  the  writers 
of  the  letters  referred  to,  and  that  plaintiff 
refused  to  give  them,  whereupon  he  pro- 
ceeded to  hold  plaintiff  responsible  for  the 
letters,  and  "he  printed  and  caused  to  be 
posted  by  his  codefendant  L.  A.  Smart  the 
circular  attached  to  plaintiff's  petition  in 
which  he  told  the  truth,  and  defendant 
Lyons  did  so  purely  in  defense  of  his  good 
name  and  reputation,  and  so  stated  in  the 
said  circular,  that  the  public  might  know 
the  full  facts,  and  in  order  that  the  defend- 
ant Lyons  might  have  an  opportunity  to 
publicly  defend  his  good  name  against  slan- 
der and  disrepute,  brought  on  by  the  said 
malicious,  false,  slanderous,  and  libelous 
statements  contained  in  the  said  letter  and 
appearing  in  the  said  editorial  of  the  said 
newspaper,  and  that  defendant  Lyons  was 
justified  in  so  doing,  and  in  said  circular 
potted  by  him  he  told  the  truth," 

Defendant  further  alleges  that  he  believed 
plaintiff  to  be  the  author  of  the  two  letters 
referred  to,  and  of  which  he  complains,  and 
that  that  was  the  cause  of  his  having 
posted  plaintiff  in  the  way  he  did;  that  the 
defendant  Lyons  was  justified  in  printing 
the  said  circular  attached  to  plaintiff's  peti- 
tion in  defense  of  the  good  name  and  repu- 
tation which  he  has  always  enjoyed. 

Then,  assuming  the  character  of  plaintiff 
in  reconvention,  Lyons  asked  for  $25,000 
damages  against  plaintiff  for  the  slander- 
ous, libelous,  and  defamatory  editorial  re- 
ferred to.  There  was  trial  by  jury,  and  a 
Terdict  rendered  reading  as  follows:  "In 
the  case  of  J.  F.  Smith  v.  B.  H.  Lyons,  in 
which  J.  F.  Smith  is  the  plaintiff  and  B.  H. 
Lyons  the  defendant,  we,  the  jury,  find  in 
favor  of  the  defendant.  No  damages  shall 
be  paid  by  either  party." 

L.  A.  Smart  codefendant  was  not  men- 
tioned in  the  verdict,  and  he  was  not 
mentioned  in  the  judgment  based  thereon. 
The  judgment  is:  "Therefore,  pursuant  to 
said  Terdict,  there  is  judgment  herein  dis- 
missing plaintiff's  demand  at  his  cost." 
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Plaintiff  obtained  an  appeal  from  the 
judgment,  and  gave  bond  in  the  following 
words:  "Whereas,  the  above  bound  J.  F. 
Smith  has  obtained  orders  of  appeal,  sus- 
pensive and  devolutive,  from  a  certain  judg- 
ment rendered  against  him  in  the  district 
court  in  and  for  the  parish  of  Vernon,  in 
favor  of  B.  H.  Lyons,  in  suit  No.  2169  on 
docket  of  said  court,  entitled  J.  F.  Smith 
v.  B.  H.  Lyons  et  al.,  returnable  to  the  hon- 
orable supreme  court  of  Louisiana  on  or 
before  the  25th  day  of  March,  A.  D.  1915," 
etc 

Defendant  Lyons  did  not  appeal,  and  the 
reconventions!  demand  filed  by  him  and  dis- 
allowed by  the  judgment  of  the  district 
court  is  not  before  the  court  for  review. 
The  only  appeal  to  be  considered  is  that 
taken  by  plaintiff  from  the  judgment 
against  him  and  in  favor  of  B.  H.  Lyons, 
one  of  the  defendants. 

Plaintiff  and  defendant  are  both  respected 
citizens  in  the  town  of  Leesville,  where  they 
both  hold  oflices,  and  belong  to  rival  fac- 
tions in  politics  of  that  section  of  the  state. 
They  are  both  owners  of  newspapers  in  that 
same  place,  and  they  are  brothers-in-law 
who  have  long  been  on  unfriendly  terms 
with  one  another. 

Plaintiff  sues  defendant  for  damages  be- 
cause of  an  alleged  libel  posted  by  the 
latter,  and  the  latter  pleads  the  truth  of 
the  alleged  libelous  matter. 

"Every  man  has  a  right  to  be  protected 
from  defamation,  as  much  as  from  assault 
and  bodily  harm.  His  reputation  is  his 
property,  and  more  valuable  than  property. 
To  maintain  one's  good  name  unimpaired  is 
the  anxious  concern  of  all  who  possess  good 
names.  Plaintiff,  when  denounced  and  vili- 
fied, did  not  take  into  his  own  hands  the 
redress  of  his  grievance.  He  appealed  to 
the  courts.  This  is  what  the  law  counsels. 
The  courts  shall  be  open,  and  every  person, 
for  injury  done  him,  shall  have  adequate 
remedy.  Such  is  the  mandate  of  the  or- 
ganic law.  It  means  substantial  redress — 
not  the  mere  form  of  it."  Simpson  v.  Rob- 
inson, 104  La.  180,  28  So.  908. 

There  is  to  be  considered  only  a  question 
of  fact.  Did  defendant  write  the  truth 
when  he  posted  plaintiff  as  "an  assassin  of 
character,  a  liar,  and  unworthy  of  the  re- 
spect and  esteem  of  decent  and  fair-minded 
people?"  The  editorial  published  in  the 
Toiler,  owned  by  the  plaintiff,  and  said  by 
defendant  to  be  the  cause  of  the  posting  by 
him  of  the  plaintiff,  is  in  the  following 
words: 

Circular  Letter  Elicits  Pungent  Reply. 

Recently  B.  H.  Lyons  sent  out  some  cir- 
culars dated  March  20,  1914,  which  have 
elicited  a  few  prompt  replies.     We  have 
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been  requested  to  publish  these  retorts  in 
the  Toiler,  together  with  the  circular  letter 
of  Mr.  Lyons,  which  follows,  preceding  the 
replies: 

"Leesville,  Louisiana,  March  20th,  1914. 
"Dear  Sir:— 

"It  has  been  my  intention  for  some  time 
to  address  you  and  other  voters  a  letter  in 
which  I  might  lay  before  you  certain  facts 
for  your  consideration. 

"For  several  years,  if  you  remember, 
there  has  been  a  cry  from  all  over  the 
parish  to  the  effect  that  our  public  money 
has  been  recklessly  and  dishonestly  spent, 
and  that  graft  prevailed.  It  was  your  hue 
and  cry  that  you  wanted  to  elect  officers 
who  would  put  a  stop  to  all  such  dishonest 
practices,  and  would  fearlessly  enforce  the 
law.  Upon  that  platform  I  made  my  race 
for  sheriff  and  was  elected  by  a  handsome 
majority;  not  only  I,  but  the  entire  ticket 
of  my  friends  who  made  the  campaign 
with  me. 

"What  have  been  the  results  since  your 
new  officials  qualified?  Crime  has  decreased 
to  a  minimum,  court  and  criminal  expenses 
have  been  decreased  to  almost  half  what 
they  had  been  for  the  past  ten  or  twelve 
years,  law  and  order  prevail  throughout  the 
parish,  and  those  violating  the  laws  are 
prosecuted  vigorously — without  fear  or 
favor. 

"The  only  thing  which  has  arisen  to 
cause  confusion  and  dissension  among  our 
people  comes  of  an  honest  endeavor  to  carry 
out  a  campaign  pledge.  I  promised  that  if 
grafting  was  going  on,  as  had  been  so  long 
charged,  I  would  endeavor  to  discover  it 
and  give  all  the  assistance  in  my  power 
toward  breaking  it  up. 

"Now,  what  has  been  the  result?  When 
about  $30,000  or  $40,000  of  your  money  was 
about  to  be  stolen  or  squandered,  did  I,  as 
your  sheriff,  sit  by  and  see  it  done?  Did 
not  I,  with  the  assistance  of  your  able  dis- 
trict attorney,  catch  the  ringleader  of  a 
grafting  scheme,  red-handed,  with  the  goods 
on  him  ?  Was  he  not  prosecuted,  convicted, 
and  sentenced  to  the  penitentiary  for  a 
term  of  years?  Were  not  his  confederates 
all  exposed  and  thereby  caused  to  resign 
from  the  police  jury,  in  order  that  they 
might  do  no  more  harm? 

"Remember,  you  told  me  before  my  elec- 
tion that  you  wanted  such  things  stopped, 
and  the  only  way  to  stop  them  was  to  catch 
the  guilty  parties  and  to  prosecute  them. 
Have  not  your  officials  done  this  very  thing? 
Tom  Addison  was  the  one  who  was  caught 
outright;  his  confederates  could  not  be 
prosecuted  before  the  courts,  because  the 
evidence  against  them  was  not  sufficient  for 
a  conviction,  even  though  we  felt  satisfied 
that  they  were  in  the  conspiracy.     Tom 

L.R.A.1918E. 


Addison  was  urged  to  make  a  clean  breast 
of  the  whole  plot,  so  that  all  implicated 
might  share  with  him  equally  in  his  pun- 
ishment. Addison  could  have  rendered  the 
people  and  officers  a  valuable  service  by 
making  a  complete  confession.  The  officers 
had  no  favors  to  extend  and  wanted  to  see 
all  punished  alike,  but  you  cannot  convict 
people  without  sufficient  evidence. 

"Now,  under  such,  circumstances,  what 
would  you,  as  a  reasonable  man,  have  done? 
Would  you  have  turned  Tom  Addison  loose 
because  you  could  not  get  sufficient  evidence 
to  convict  his  confederates? 

"Suppose  three  men  should  go  to  your 
place  and  steal  a  horse  from  your  barn,  and 
you  should  succeed  in  catching  one  of  the 
three  with  the  horse  in  his  possession. 
Would  you  turn  this  man  loose,  and  not 
prosecute  him  because  you  failed  to  get  evi- 
dence against  the  other  two,  whom  you  are 
satisfied  in  your  mind  were  equally  guilty  ? 
You  would  not. 

"Just  as  it  was  in  the  police  jury  matter. 
The  very  end  which  you  claim  to  desire 
having  been  accomplished,  why  is  this  eon- 
fusion  being  spread  among  the  people? 
Why  these  efforts  to  discredit  the  acts  of 
your  officials  who  did  their  plain  duty?  Do 
you  think  it  a  pleasure  for  your  officials  to 
go  after  their  friends  for  wrongdoing?  Tom 
Addison  was  our  personal  and  political 
friend,  and  no  one  regretted  his  downfall 
more  than  did  the  officers  of  your  court. 

"There  are  certain  people  who  have  al- 
ways opposed  Tom  Addison  and  were  loud 
in  their  denunciations  of  his  acts  because 
he  was  not  of  their  political  faith  or  fac- 
tion. These  very  ones  are  now  pretending 
indignation  at  his  conviction,  in  order  to 
make  political  capital  of  it. 

"We  have  at  all  times  an  element  who 
will  try  to  discredit  any  and  all  acts  of 
your  officials;  therefore  you  will  do  well  to 
think  well  before  condemning  those  who  are 
trying  to  serve  you  well  and  honestly. 

"I  wish,  in  conclusion,  to  give  you  warn- 
ing that  if  the  laws  of  your  country  are  to 
be  enforced  the  officials  of  your  parish  must 
have  the  co-operation  and  moral  support  of 
our  people,  for  without  this  our  hands  are 
tied  and  no  good  can  be  accomplished. 

"With  assurances  of  my  best  wishes, 
I  am, 

"Yours  very  truly, 

"B.  H.  Lyons." 

Mr.  Dinkinspeil  acknowledges  the  receipt 
of  the  above  circular  letter  and  replies  as 
follows: 

"Mr.  B.  H.  Lyons, 

"Sheriff  of  Vernon  Parish,  Louisiana. 
"Dear  Sir:— 
"Your  letter  received  and  will  state  that 
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the  'dear   people*    have  been  expecting  to 

hear  from  yon  for  some  time. 

"In  the  first  place  I  wish  to  state  that 
there  has  been  an  effort  on  the  part  of  the 
honest   people    of   Vernon   parish   to   have 
their  affairs    managed  as  they  should  be, 
and  it  is  generally  conceded  that  graft  in 
many  forms  exist;  and  if  a  man  runs  on  a 
ticket  to  prevent  graft  it  is  expected  that 
he  will  do  all  within  his  power  to  prevent 
it.    In  that  connection  allow  your  humble 
writer  to  state  that  when  the  Vernon  parish 
school  board  let  the  contract  for  the  public 
printing,   did  our  honorable  sheriff  try  to 
save  the  parish  dollars?    Did  he  not,  with 
his  legal  adviser  present,  state  that  they 
[the  school  board]   could  not  let  the  con- 
tract for  less  than  the  legal  rate?     Were 
there  not  people  ready  and  willing  to  sub- 
mit this  to  competitive  bidding?     Did. our 
honorable    sheriff   try   to    save   the   parish 
money  here? 

"As  to  crime  being  less,  if  it  is,  that  will 
explain  a  lessening  of  court  expenses;  but 
if  all  the  prisoners  who  have  escaped  were 
kept  in  jail  from  the  time  they  were  to 
serve,  the  expenses  probably  would  have 
been  greater. 

"Have  you  prosecuted,  with  the  assist- 
ance of  our  able  district  attorney,  without 
fear  or  favor?  Why  did  one  of  your  com- 
missioned deputy  sheriffs,  after  he  had  cut 
a  man  almost  to  death,  requiring  thirty - 
four  stitches  to  sew  him  up,  escape  punish- 
ment? Is  this  punishing  all  alike?  There 
are  other  examples  of  this  fear  and  favor 
business,  but  this  one  will  suffice  on  this 
point. 

"No,  Mr.  Lyons,  the  people  do  not  wish 
that  any  one  who  disobeys  the  laws  should 
go  unpunished,  but  they  want  a  square  deal 
to  all  —  classes  and  masses. 

"Yes,  Tom  Addison  was  your  personal 
and  political  friend,  and  I  feel  that  it  was 
hard  for  you  to  send  him  to  prison.  True, 
there  are  some  people  who  were  opposed  to 
Tom  Addison  who  are  now  in  sympathy 
with  him  because  he  bears  the  burdens  of 
his  'confederates/  By  the  way,  how  can 
you  admit  that  Addison  had  'confederates/ 
and  by  your  letter  practically  admit  that 
you  know  who  they  were,  and  claim  that 
there  was  no  evidence  to  convict?  Is  not  a 
'confederate*  in  the  commission  of  a  crime 
as  guilty  in  the  law  as  the  person  who 
commits  the  crime?  Your  horse- stealing 
story  is  not  a  fair  illustration.  If  you 
catch  a  thief  with  a  horse  stolen  from  some- 
one's barn,  you  are  told  that  the  thief  had 
confederates,  but  you  don't  know  who  they 
are;  no  one  with  an  ounce  of  sense  would 
expect  you  to  arrest  and  punish  a  confede- 
rate who  was  not  known  to  you.  Quite  dif- 
ferent in  the  grafter  case :    You  'caught  the 


ringleader  red-handed ;'  you  admit  that  he 
had  'confederates;'  and  you  leave  the  infer- 
ence that  you  know  who  they  were.  If  you 
know  a  man  to  be  a  confederate  in  the 
commission  of  a  crime,  what  other  evidence 
do  you  and  our  district  attorney  want? 

"We  always  have  the  element  that  you 
speak  of  in  your  letter,  and,  if  the  writer 
can  recall,  up  to  the  time  you  wore  elected 
to  the  present  office  for  the  past  sixteen 
years,  you  were  the  ringleader  of  that  ele- 
ment who  continually  harped  until  you 
were  elected;  and  now  that  you  are  in  the 
saddle,  any  comments  as  to  officials  are  en- 
tirely out  of  order. 

"The  element  that  is  now  looking  without 
favor  upon  your  administration  is  not  of 
the  element  that  you  would  have  us  believe, 
but  are  good,  honest  men,  who  wish  for  the 
welfare  of  our  parish  and  for  the  defeat  of 
all  unfair  methods. 

"In  conclusion,  with  regards  to  co-opera- 
tion, the  writer  hopes  that  the  people  of 
Vernon  will  demonstrate  the  principle  of 
co-operation  at  the  next  regular  election  by 
placing  the  stamp  of  rejection  on  any  who 
have  misled  them. 

"Yours  truly, 

"Dinkinspeil." 

Mr.  Jonathan  Josephus  Jenkins  is  a  little 
facetious,  but  answers  the  sheriff's  letter 
very  pithily,  as  follows: 

"Hon.  B.  H.  Lyons, 

"Sheriff,  Leesville,  Louisiana. 
"Dear  Sir:— 

"I  received  your  very  much  appreciated 
letter  of  the  20th  of  March,  to-day.  Was 
indeed  glad  to  know  that  you  had  not  for- 
gotten me  altogether,  although  it  had  been 
more  than  two  years  since  I  had  received  a 
letter  from  you.  I  am  rejoiced  to  know 
that  the  court  and  criminal  expenses  of  our 
parish  have  been  decreased  almost  half 
what  they  were  ten  or  twelve  years  past; 
that  crime  has  been  reduced  to  a  minimum, 
and  that  law  and  order  prevail  throughout 
the  parish  of  Vernon;  that  those  violating 
the  law  are  being  vigorously  prosecuted, 
without  fear  or  favor,  since  you  and  the 
entire  ticket  of  your  friends  have  been  con- 
ducting the  affairs  of  the  parish.  Then, 
Lord!  Lord!  How  proud  and  how  rich  it 
makes  me  feel  when  I  think  of  thirty  or 
forty  thousand  dollars  of  our  money  you 
saved  that  was  about  to  be  stolen,  or 
squandered  by  your  friends,  the  grafting 
police  jurors  on  the  ticket  with  you,  and 
who  made  the  campaign  with  you. 

"Yes,  well  do  I  remember  'the  hue  and  cry 
that  went  up  all  over  the  parish  that  our 
public  money  was  being  recklessly  and  dis- 
honestly spent,  and  that  .graft  prevailed.' 
And  that  'on  that  platform  you  made  your 
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race  for  sheriff/  won  the  fight  'by  a  hand- 
some majority/  and  within  less  than  two 
years  you  have  demonstrated  the  fact  that 
you  were  eminently  correct  in  so  far  as 
those  of  your  friends  (elected  with  yon  on 
said  ticket)  were  concerned,  at  least. 

"Lord!  Lord!  What  confusion  it  has 
caused  among  your  friends.  It  really 
seems  that  there  it  a  vague  suspicion,  or 
fear,  that  all  the  grafters  may  not  yet  be 
out  of  office.  There  will  be  grave  forebod- 
ings for  the  next  two  years  lest  others  are 
tempted  and  trapped. 

"You  ask,  'Why  is  this  confusion  being 
spread  among  the  people  V  Why,  bless  your 
soul,  I  see  no  evidence  among  the  people  in 
general.  They  seem  united  and  harmonious. 
I  think  the  confusion  is  confined  to  a  very 
small  percentage  of  the  people.  We  have  an 
occasional  gathering  out  here  in  the  sticks. 
Everything  is  serene.  All  the  people  are 
together  on  most  questions  on  which  they 
are  fully  informed  and  are  constantly  seek- 
ing information  about  matters  of  import- 
ance. You  could  enlighten  us  on  many 
points,  I  am  sure;  I  will  tell  you  some 
things  I  heard  a  day  or  two  ago  at  neigh- 
bor Jones's  chimney  dobbing.  Mr.  Jones 
had  a  letter  from  you  and  quoted  what  you 
said  about  Addison's  confederates  being 
fully  exposed  and  caused  to  resign,  and  Mr. 
Jones  wanted  to  know  if  resignation  was 
the  penalty  fixed  by  law  for  a  fully  exposed 
grafting  official.  Then  Bill  Smith,  he 
wanted  to  know  how  a  man  could  be  fully 
exposed  of  the  commission  of  a  crime  if 
the  evidence  was  insufficient  to  convict? 

"Then  your  platform  as  laid  down  in  your 
letter  was  discussed,  especially  that  part  in 
which  you  promised  to  put  a  stop  to  graft- 
ing and  enforce  economy  in  the  disburse- 
ment of  the  public  funds.  Our  pastor  was 
there,  and  he  said  he  had  preached  that  all 
over  the  parish  for  you  two  years  ago,  sin- 
cerely believing  you  would  do  it,  but  that 
the  first  rattle  out  of  the  box  you  had 
presented  a  bid  to  that  grafting  police  jury, 
proposing  to  do  all  the  parish  printing  for 
full  legal  rates,  and  at  the  same  time  the 
editor  of  the  Toiler  presented  a  bid  to  do 
the  work  for  just  half  what  your  bid  called 
for,  and  that  you  went  before  the  police 
jury  and  succeeded  in  getting  them  grafters 
to  do  the  work  for  four  years,  contrary  to 
your  platform  pledges  of  economy  in  use  of 
public  funds  and  the  stopping  of  graft  of 
the  people's  money.  How  about  that,  any- 
how ?  Somebody  said  that  if  that  were  true 
you  ought  to  follow  suit  and  tender  your 
resignation,  too;  that  birds  of  one  feather 
should  all  flock  together.  Somebody  also 
said  that  you,  as  president  of  the  Hicks 
Abstract  Company,  tried  to  get  the  job  of 
estimating  the  pine  timber  of  the  parish, 


but  that  your  bid  was  turned  down  by  the 
police  jury  a  short  time  before  Addison  was 
arrested.  How  about  that?  Was  your 
company  actually  trying  to  get  that  job? 
Did  Addison  turn  you  down  just  before  you 
turned  him  npT 

"Yours  respectfully, 
"Jonathan  Josephus  Jenkins." 

The  names  Dinkinspeil  and  Jenkins, 
signed  to  the  foregoing  letters,  were  as- 
sumed; and  the  letters  were  shown  on  the 
trial  to  have  been  written  by  Mr.  Lee 
McAlphin  and  Mr.  Will  Bridges  of  Vernon 
parish,  who  wrote  in  reply  to  the  circular 
letter  received  by  them  from  the  defendant 
Lyons  wherein  he  reviewed  the  administra- 
tion of  his  office.  On  the  refusal  of  plain- 
tiff, the  editor  and  manager  of  the  Toiler, 
to  give  the  real  names  of  the  correspond- 
ents, Dinkinspeil  and  Jenkins,  defendants 
wrote  and  posted  the  following  poster, 
which  reads: 

B.   H.   Lyons,    Sheriff   and   Tax   Collector, 
April  13,  1914.    Vernon  Parish,  Lees- 
ville,  Louisiana. 
To  the  Public:— 

There  having  appeared  in  week's 

issue  of  the  Toiler  two  articles  appearing 
as  personal  letters  directed  to  me  and  given 
to  the  public  as  genuine  letters  with  names 
signed  thereto  to  mislead  the  reader  to  be- 
lieve that  such  letters  were  really  genuine 
and  had  been  written  by  the  parties  whose 
names  appear  thereto,  when  as  a  matter  of 
fact  no  such  persons  exist, 

Therefore  I  addressed  to  Dr.  Smith,  editor 
of  the  Toiler,  about  8  o'clock  Saturday 
morning,  the  following  letter: 

"Dr.  J.  F.  Smith,  Editor  Toiler:— 

"I  noticed  published  in  your  paper  two 
letters  addressed  to  me  personally.  I  have 
received  no  such  letters  from  parties  whose 
names  are  signed  as  the  authors.  I  now 
call  on  you  for  those  originals,  and  to  know 
how  my  personal  letters  came  into  your 
possession,  and  by  what  authority  you  pub- 
lish them  without  my  permission. 

"Very  respectfully, 

"B.  H.  Lyons." 

To  this  communication  he  sent  a  verbal 
reply  that  he  would  not  disclose  the  au- 
thors.    I  then  made  a  formal  demand  as 
shown  by  the  following: 
"Dr.  J.  F.  Smith,  Editor  Toiler. 
"Sir:— 

"I  now  demand  of  you  the  authors  of 
those  letters  appearing  in  your  paper  ad- 
dressed to  me,  and  unless  given  I  shall  hold 
you  responsible  as  the  writer. 

"B.  H.  Lyons." 

To  this  last  I  received  the  following 
reply: 
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"Leesville,  La.,  April  10,  1914. 
"Mr.  8.  H.  Lyons  (Sheriff). 
"Dear  Sir: — 

"Your  two  notes  received  and  in  reply 
will  say  that  your  request  cannot  be 
granted.  However,  the  courts  are  the 
proper  channels  through  which  to  settle 
differences.  My  rule  is  never  to  divulge 
authors. 

"Very  respectfully, 

"J.  F.  Smith." 

Dr.  Smith,  having  assumed  this  attitude, 
makes  it  necessary  for  me  to  place  the  re- 
sponsibility on  him  as  the  writer.  It  is  a 
well-known  fact  that  Dr.  Smith  and  I  are 
brothers-in-law,  and  for  the  past  ten  years 
have  had  no  dealings  with  each  other.  It 
is  also  well  known  that  during  this  time  I 
have  avoided  him  in  all  matters,  because, 
on  account  of  our  family  connection,  I  did 
not  want  to  have  a  personal  difficulty  with 
him.  Despite  the  fact  that  I  have  respected 
the  family  connection  and  have  avoided  any 
personal  difficulty  with  him  he  seeks,  by 
unfair  and  underminded  methods,  to  bring 
me  into  disrepute  and  slander  my  good 
name. 

This  attitude  and  continued  effort  at 
defamation  I  do  not  feel  that  I  am  com- 
pelled to  stand  idly  by  and  permit  without 
saying  a  word  in  my  defense,  even  though 
the  family  connection  is  such  that  it  would 
be  highly  desirable  to  pass  the  insults  by. 

I  therefore  take  this  method  of  denounc- 
ing Dr.  Smith  as  an  assassin  of  character,  a 
liar,  and  unworthy  of  the  respect  and  es- 
teem of  decent  and  fair-minded  people. 

B.  H.  Lyons. 

The  language  used  in  the  poster  is  libel- 
ous per  se.  Defendants  having  admitted 
the  use  and  publication  of  the  language, 
the  burden  was  upon  them  to  prove  the 
truth  of  their  allegations;  or,  as  stated  by 
defendants  on  their  brief,  that  there  was 
an  "avoidance  on  account  of  the  publica- 
tion of  the  libelous  matter,  provoking  de- 
fendant into  the  issuance  of  the  circular 
complained  of,"  in  mitigation  of  damages. 

In  the  circular  letter  issued  by  the  de- 
fendant, when  he,  as  sheriff  gave  an  account 
of  his  stewardship,  he  stated  that  he 
would  lay  before  them  certain  facts  for 
their  consideration.  Among  other  things  he 
said:  "For  several  years,  if  you  remember, 
there  has  been  a  cry  from  all  over  the 
parish  to  the  effect  that  our  public  money 
has  been  recklessly  and  dishonestly  spent, 
and  that  graft  prevailed.  It  was  your  hue 
and  cry  that 'you  wanted  to  elect  officers 
who  would  put  a  stop  to  all  such  dishonest 
practices,  and  would  fearlessly  enforce  the 
law.  Upon  that  platform  I  made  my  race 
for  sheriff  and  was  elected  by  a  handsome 


majority;  not  only  I,  but  the  entire  ticket 
of  my  friends  who  made  the  campaign  with 
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me. 

He  then  asked  the  question:  "What 
have  been  the  results  since  your  new  offi- 
cials qualified?" 

He  then  referred  to  confusion  and  dissen- 
sion among  the  people,  caused  by  an  honest 
endeavor  on  the  part  of  the  administration 
to  carry  out  the  pledges  given  during  the 
election,  to  punish  those  violating  the  law, 
and  to  prosecute  them  without  fear  or 
favor.  He  then  adds:  "Now,  what  has 
been  the  result?"  "When  about  $30,000  or, 
$40,000  of  your  money  was  about  to  be 
stolen  or  squandered,  did  I,  as  your  sheriff, 
sit  by  and  see  it  done  ?  Did  not  I,  with  the 
assistance  of  your  able  district  attorney, 
catch  the  ringleader  of  a  grafting  scheme, 
red-handed,  with  the  goods  on  him?  Was 
he  not  prosecuted,  convicted  and  sentenced 
to  the  penitentiary  for  a  term  of  years? 
Were  not  his  confederates  all  exposed  and 
thereby  caused  to  resign  from  the  police 
jury,  in  order  that  they  might  do  no  more 
harm?" 

He  then  states  that  the  people  wanted 
these  things  stopped  "and  the  only  way  to 
stop  them  was  to  catch  the  guilty  parties 
and  prosecute  them.  Have  not  your  officials 
done  this  very  thing?" 

Again  he  asked:  "Now,  under  such  cir- 
cumstances, what  would  you  as  a  reason- 
able man  have  done?  Would  you  have 
turned  Tom  Addison  loose  because  you 
could  not  get  sufficient  evidence  to  convict 
his  confederates?" 

Again  he  asked:  "Why  is  this  confusion 
being  spread  among  the  people  ?  Why  these 
efforts  to  discredit  the  acts  of  your  officials 
who  did  their  plain  duty?  Do  you  think 
it  was  a  pleasure  for  your  officials  to  go 
after  their  friends  for  wrongdoing?  Tom 
Addison  was  our  personal  and  political 
friend,  and  no  one  regretted  his  downfall 
more  than  did  the  officials  of  your  court." 

He  then  closed  his  circular  letter  as  fol- 
lows: "We  have  at  all  times  an  element 
who  will  try  to  discredit  any  and  all  acts 
of  your  officials;  therefore  you  will  do  well 
to  think  well  before  condemning  those  who 
are  trying  to  serve  you  well  and  honestly. 
I  wish,  in  conclusion,  to  give  you  warning 
that  if  the  laws  of  your  country  are  to  be 
enforced  the  officials  of  your  parish  must 
have  the  co-operation  and  moral' support  of 
our  people;  for  without  this  our  hands  are 
tied  and  no  good  can  be  accomplished. 
With  assurances  of  my  best  wishes,  I  am, 

"Yours  very  truly, 

"B.  H.  Lyons." 

This  letter,  with  its  questions,  brought 
the   two   answers   from   "Dinkinspeil"   and 
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"Jonathan  Josephus  Jenkins/'  who  had 
been  addressed  by  the  defendant.  These 
letters  were  published  by  the  plaintiff  in 
the  Toiler,  a  newspaper  owned  by  him;  and 
defendant  sought  in  his  reconventionai  de- 
mand to  hold  plaintiff  responsible  for 
alleged  defamation  and  libel  contained 
therein.  Mr.  Bridges,  signing  himself 
"Dinkinspeil,"  answered:  "Your  letter  re- 
ceived, and  will  state  that  the  'dear  people' 
have  been  expecting  to  hear  from  you  for 
some  time." 

The  writer  agreed  with  the  defendant  and 
conceded  that  graft  in  many  forms  existed 
in  the  parish,  and  said:  "If  a  man  runs  on 
a  ticket  to  prevent  graft,  it  is  expected 
that  he  will  do  all  within  his  power  to  pre- 
vent it." 

The  defendant  had  Btated  in  his  circular 
letter:  "I  promised  that  if  grafting  was 
going  on,  as  has  been  so  long  charged,  I 
would  endeavor  to  discover  it  and  give  all 
the  assistance  in  my  power  toward  breaking 
it  up.    Now,  what  has  been  the  result?" 

And  Mr.  Bridges  answered:  "In  that 
connection  allow  your  humble  writer  to 
state  that  when  the  Vernon  parish  school 
board  let  the  contract  for  the  public  print- 
ing, did  your  honorable  sheriff  try  to  save 
the  parish  dollars?  Did  he  not,  with  his 
legal  adviser  present,  state  that  they  [the 
school  board]  could  not  let  the  contract  for 
less  than  the  legal  rate?  Were  there  not 
people  ready  and  willing  to  submit  this  to 
competitive  bidding?  Did  our  sheriff  try  to 
save  the  parish  money  here?" 

There  is  an  insinuation  here  that  the  de- 
fendant, sheriff  of  Vernon  parish,  did  not 
try  to  save  the  parish  any  money  in  letting 
the  contract  for  public  printing,  and  that 
he  advised  the  school  board  that  it  could 
not  let  the  contract  for  less  than  the  legal 
rate,  although*  there  was  a  party  ready  and 
willing  to  submit  a  bid  at  less  than  the 
legal  rate  for  the  work  to  be  done.  But  the 
insinuation  does  not  appear  to  be  false,  or 
without  any  foundation.  Defendant,  while 
on  the  witness  stand,  testified  in  reference 
to  this  matter: 

I  appeared  before  the  school  board  in 
connection  with  the  election  of  a  parish 
printer,  and  my  contention  before  the  school 
board  was  to  the  effect  that  there  was  noth- 
ing in  the  law  calling  for  the  work,  and 
their  only  duty  in  the  premises  was  to  elect 
a  parish  printer,  and  that  the  law  fixed  the 
compensation.  That  was  my  position  before 
the  school  board,  and  was  the  position  they 
took  and  acted  upon.     .     .     . 

Q.  You  say  that  you  told  them  that  their 
only  duty  was  to  elect  a  parish  printer? 

A.  Yes,  sir:  their  duty  under  the  act  was 
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to  elect  a  printer,  and  in  that  connection 
Mr.  Bradford  [in  the  employ  of  the  defend-, 
ant]  and  Dr.  Smith  were  placed  in  nomina- 
tion, and  Mr.  Bradford  got  a  majority  of 
votes;  in  fact,  I  do  not  think  Dr.  Smith's 
nomination  got  a  second. 

On  this  point  Dr.  Smith,  plaintiff,  testi- 
fied that  he  had  prepared  and  submitted  a 
bid  at  50  per  cent  of  the  legal  rate  for  the 
printing,  but  that  his  bid  was  not  opened; 
and  that  the  defendant  stated  "that  he  was 
not  there  to  submit  cutthroat  prices;  that 
the  law  was  fixed  that  they  could  not  re- 
ceive bids  for  the  public  printing,  and  that 
they  could  not  let  it  out  for  less  than  the 
legal  rate  that  was  fixed;  and  that  the 
contract  was  awarded  to  the  defendant,  or 
his  employee." 

The  witness  is  corroborated  in  his  testi- 
mony by  the  president  and  one  member  of 
the  school  board. 

It  cannot  be  said,  under  such  circum- 
stances, that  the  correspondent  wrote  or 
insinuated  falsely  when  he  asked:  "Did 
our  honorable  sheriff  try  to  save  the  parish 
dollars?  Did  he  not,  with  his  legal  adviser 
present,  state  that  they  [the  school  board] 
could  not  let  the  contract  for  less  than  the 
legal  rate?  Were  there  not  people  ready 
and  willing  to  submit  this  to  competitive 
bidding?  Did  our  honorable  sheriff  try  to 
save  the  parish  money  here?" 

The  question  was  pertinent  and  legiti- 
mate under  the  circumstances  of  the  case, 
and  related  to  the  facts  which  occurred  at 
the  time,  and  which  served  to  contradict 
the  claim  of  the  defendant  when  he  asked 
the  writer  of  the  answer  what  had  been  the 
result  since  your  new  officials  qualified,  and 
if  court  and  criminal  expenses  had  not  been 
decreased  to  almost  half  what  they  had 
been  during  the  past?  The  defendant 
brought  the  retort  upon  himself;  and  since 
there  was  foundation  for  the  complaint,  for 
which  the  defendant  alone  was  responsible, 
he  has  not  proved  that  the  insinuation  con- 
tained in  the  letter  was  false. 

Mr.  Bridges  replied  further  to  a  part  of 
the  assertion,  in  an  argumentative  way: 
"As  to  crime  being  less,  if  it  is,  that  will 
explain  a  lessening  of  court  expenses;  but 
if  all  the  prisoners  who  have  escaped  were 
kept  in  jail  from  the  time  they  were  to 
serve,  the  expenses  probably  would  have 
been  greater." 

There  is  no  insinuation  in  the  language 
used  that  defendant  had  opened  the  doors 
of  the  jail  and  permitted  prisoners  to  es- 
cape. The  argument  was  that  if  the  pris- 
oners had  not  escaped,  and  had  been  kept 
in  jail  for  their  full  terms,  that  the  expenses 
would  probably  have  been  greater  than  they 
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bd  been.  There  is  nothing  false  in  this 
ftt&tement.  Prisoners  had  escaped,  and  the 
jail  expense*  bad  been  less. 

Then  follows  the  statement  by  the  de- 
fendant £ha,t  "when  about  $30,000  or 
H0£00  dollars  of  your  money  was  about 
to  be  stolen  or  squandered,  did  I,  as  your 
sheriff,  sit  by  and  see  it  done?  Did  not  I, 
with  tbe  assistance  of  your  able  district 
attorney,  catch  the  ringleader  of  a  grafting 
scheme,  red-banded,  with  the  goods  on  hunt 
Was  he  not  prosecuted,  convicted,  and  sen- 
tenced to  tbe  penitentiary  for  a  term  of 
years?  Were  not  his  confederates  all  ex- 
posed and  thereby  caused  to  resign  from 
the  police  jury,  in  order  that  they  might  do 
no  more  harm?  Remember,  you  told  me 
before  my  election  you  wanted  such  things 
stopped,  and  the  only  way  to  stop  them 
was  to  catch  the  guilty  parties  and  to  pros- 
ecute them.  Have  not  your  officials  done 
this  very  thing?  Tom  Addison  was  the 
only  one  who  was  caught  outright;  his  con- 
federates could  not  be  prosecuted  before  the 
courts,  because  the  evidence  against  them 
was  not  sufficient  for  a  conviction,  even 
though  we  felt  satisfied  that  they  were  in 
the  conspiracy.  Tom  Addison  was  urged  to 
make  a  clean  breast  of  the  whole  plot,  so 
that  all  who  were  implicated  might  share 
with  him  equally  in  his  punishment.  Addi- 
son could  have  rendered  the  people  and 
officers  a  valuable  service  by  making  a 
complete  confession.  The  officers  had  no 
favors  to  extend  and  wanted  to  see  all  pun- 
ished alike,  but  you  cannot  convict  people 
without  sufficient  evidence.  Now,  under 
such  circumstances,  what  would  you,  as  a 
reasonable  man,  have  done?  Would  you 
have  turned  Tom  Addison  loose  because 
you  could  not  get  sufficient  evidence  to  con- 
vict his  confederates?" 

The  party  addressed  answered:  "Yes, 
Tom  Addison  was  your  personal  and  politi- 
cal friend,  and  I  feel  that  it  was  hard  for 
you  to  send  him  to  prison.  True,  there  are 
some  people  who  were  opposed  to  Tom  Ad- 
dison who  are  now  in  sympathy  with  him 
because  he  bears  the  burdens  of  his  'con- 
federates.' By  the  way,  how  can  you  admit 
that  Addison  had  'confederates/  and  by 
your  letter  practically  admit  that  you 
know  who  they  were,  and  claim  that  there 
was  no  evidence  to  convict!  Is  not  a 
'confederate*  in  the  commission  of  a  crime 
at  guilty  in  law  as  the  person  who  commits 
the  crime?  ...  In  the  grafter  case,  you 
'caught  the  ringleader  red-handed;'  you 
admit  that  he  had  'confederates,'  and  you 
leave  the  inference  that  you  know  who  they 
were.  If  you  know  a  man  to  be  a  confede- 
rate in  the  commission  of  a  crime,  what 
other  evidence  do  you  and  our  able  district 
attorney  want  ?" 
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This  again  is  argumentative  in  form. 
The  writer  of  the  circular  letter  admits 
that  Tom  Addison  had  confederates,  and  the 
questions  asked  in  connection  therewith  are 
respectful  in  tone,  and  are  not  based  upon 
any  false  accusation  whatever.  The  ques- 
tions are  based  on  the  allegations  made  by 
the  defendant  himself  in  his  circular  letter 
addressed  to  the  writer  of  the  answer. 

Defendant  stated  in  his  circular:  "Law 
and  order  prevail  throughout  the  parish, 
and  those  violating  the  laws  are  prosecuted 
vigorously — without  fear  or  favor." 

Bridges,  in  reply,  asked:  "Have  you 
prosecuted,  with  the  assistance  of  our  able 
district  attorney,  without  fear  or  favor? 
Why  did  one  of  your  commissioned  deputy 
sheriffs,  after  he  had  cut  a  man  almost  to 
death,  requiring  thirty-four  stitches  to  sew 
him  up,  escape  punishment?  Is  this  pun- 
ishing all  alike?  There  are  other  examples 
of  this  fear  and  favor  business,  but  this  one 
will  suffice  on  this  point." 

Here  is  an  indirect  charge  of  favoritism. 
The  writer  was  asking  about  an  occurrence 
which  actually  took  place,  as  testified  to  by 
defendant  himself,  who  says:  "That  por- 
tion referring  to  the  cutting  was  true,  that 
he  was  cut." 

The  plaintiff  testified  that  he  as  a  physi- 
cian attended  to  the  wounded  man,  and 
sewed  the  wound  up.  But  the  favoritism 
here  charged  could  only  be  charged  to  the 
district  attorney,  who  is  the  officer  of  the 
parish  charged  with  prosecuting  offenders, 
and  not  to  the  defendant. 

The  writer  of  the  answer  said:  "There 
are  other  examples  of  this  fear  and  favor 
business,  but  this  one  will  suffice  on  this 
point." 

This  may  have  referred  to  defendant,  the 
sheriff,  only;  but  defendant  himself  testified 
that  certain  persons  who  had  been  sentenced 
to  jail  were  not  staying  there  all  the  time, 
so  that  there  was  a  basis  for  the  charge  of 
favoritism  against  defendant,  and  the  writer 
of  the  letter  did  not  write  falsely  in  making 
that  statement. 

The  defendant  has  failed  to  prove  that 
the  writer  of  the  letter  signed  IXnkinspeU 
made  false  accusations  or  charges  against 
him  as  a  public  official,  or  as  a  man;  and 
he  was  not  therefore  justified  in  saying  that 
plaintiff,  whom  he  held  responsible  for  what 
Dinkinspeil  had  written,  was  "an  assassin 
of  character,  a  liar,  and  unworthy  of  the 
respect  and  esteem  of  decent  and  fair- 
minded  people/'  because  of  anything  stated 
in  said  letter. 

The  letter  signed  Jonathan  Josephus  Jen- 
kins, written  by  McAlphin,  is  addressed  to 
the  defendant,  and  it  is  declared  to  be  an 
answer  to  the  circular  letter  written  by 
him.    In  it  reference  is  made  to  the  asser- 
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tion  made  by  defendant  that  "crime  has 
decreased  to  a  minimum,  court  and  crim- 
inal expenses  have  been  decreased  to  almost 
half  what  they  had  been  for  the  past  ten 
or  twelve  years,  law  and  order  prevail 
throughout  the  parish,  and  those  violating 
the  laws  are  prosecuted  vigorously  without 
fear  or  favor." 

And  after  quoting  other  clauses  from  the 
letter  the  writer  proceeds  to  say:  "Lord! 
Lord!  What  confusion  it  has  caused  among 
your  friends.  It  really  seems  that  there  is 
a  vague  suspicion,  or  fear,  that  all  the 
grafters  may  not  yet  be  out  of  office. 
There  will  be  grave  forebodings  for  the  next 
two  years  lest  others  are  tempted  and 
trapped." 

The  language  cannot  be  construed  as 
•charging  that  defendant  was  a  grafter,  in 
the  opinion  of  the  writer.  He  says:  "There 
will  be  grave  forebodings  for  the  next  two 
years  lest  others  are  tempted  and  trapped," 

But  there  is  no  insinuation  here  that  de- 
fendant may  be  one  of  those  others  who 
""are  [to  be]  tempted  and  trapped." 

The  next  point  touched  upon  by  the 
writer  of  the  letter  was  Addison's  "confed- 
erates" on  the  police  jury,  referred  to  by 
•defendant  in  his  letter;  and  the  writer 
asked,  or  rather  he  said  that  Mr.  Jones 
""wanted  to  know,  if  resignation  was  the 
penalty  fixed  by  law  for  a  fully  exposed 
grafting  official."  He  then  asked  "how  a 
man  could  be  fully  exposed  of  the  commis- 
sion of  a  crime,  if  the  evidence  was  insuffi- 
cient to  convict."  This  matter  was  dis- 
cussed in  considering  the  Dinkinspeil  letter, 
and  requires  no  further  notice. 

The  next  matter  referred  to  in  the  letter 
was  the  bid  made  by  defendant,  or  on  his 
behalf  by  the  manager  of  the  paper  of 
which  he  (defendant)  was  the  ow^ier,  pro- 
posing to  do  the  parish  printing  for  full 
legal  rates,  while  the  editor  of  the  Toiler 
presented  a  bid  to  do  the  work  for  just 
half  defendant's  bid,  and  that  defendant 
went  before  the  police  jury  and  succeeded 
in  getting  them  grafters  to  do  the  work 
for  four  years,  contrary  to  your  platform 
pledges  of  economy  in  use  of  public  funds 
and  the  stopping  of  graft  of  the  people's 
money.  How  about  that,  anyhow?  Some- 
body said  that  if  that  were  true  you  ought 
to  follow  suit  and  tender  your  resignation, 
too;  that  "birds  of  one  feather  should  all 
flock  together." 

This  matter  has  been  noted  in  discussing 
the  Dinkinspeil  letter;  and  the  question  has 
sufficient  foundation  in  fact  to  have  war- 
ranted the  inquiry  having  been  made  of  de- 
fendant. His  manager  did  go  before  the 
police  jury,  and  he  succeeded  in  being 
elected  parish  printer,  and  getting  a  con- 
tract for  public  printing  which  called  for 
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twice  as  much  as  the  bid  made  by  the 
Toiler.  In  his  letter  addressed  to  the 
voters,  including  McAlphin,  defendant  wrote 
that  he  had  certain  facts  to  submit  to  them 
for  consideration,  and  he  then  proceeded  to 
say:  "For  several  years,  if  you  remember) 
there  has  been  a  cry  from  all  over  the 
parish  to  the  effect  that  our  public  money 
has  been  recklessly  and  dishonestly  spent, 
and  that  graft  prevailed.  It  was  your  hue 
and  cry  that  you  wanted  to  elect  officers 
who  would  put  a  stop  to  all  such  dishonest 
practices,  and  would  fearlessly  enforce  the 
law.  Upon  that  platform  I  made  my  race 
for  sheriff  and  was  elected  by  a  handsome 
majority,  not  only  I,  but  the  entire  ticket 
of  my  friends  who  made  the  campaign  with 
me.  What  have  been  the  results  since  your 
new  officials  qualified  ?  Crime  has  decreased 
to  a  minimum,  court  and  criminal  expenses 
have  been  decreased  to  almost  half  what 
they  had  been  for  the  past  ten  or  twelve 
years,  law  and  order  prevail  throughout  the 
parish,  and  those  violating  the  laws  are 
prosecuted  vigorously — without  fear  or 
favor." 

Defendant  thus  presented  to  his  constitu- 
ents several  matters  for  their  consideration, 
and,  in  considering  them  and  replying  to 
the  letter  addressed  to  them,  it  seemed  only 
natural  for  the  writer  to  refer  to  the  fact 
that  defendant  had  secured  the  parish  print- 
ing for  full  legal  rates,  when  there  was  a 
bid  to  do  that  work  for  half  that  amount. 
No  charge  of  graft  is  here  made;  but  the 
question  is  simply  that,  if  defendant  was 
interested  in  reducing  the  expenses  of  the 
parish,  why  he  had  stood  for  the  legal  rate, 
and  insisted  upon  having  the  printing  at 
such  rate,  instead  of  letting  the  election 
and  contract  go  to  the  lowest  bidder.  Then 
follows  the  declaration  in  the  letter  to  the 
effect  that  "somebody  said  if  that  were  true 
you  ought  to  follow  suit  and  tender  your 
resignation,  too,  as  birds  of  one  feather 
should  all  flock  together." 

Public  officials  should  submit  to  criticisms 
on  the  part  of  the  people;  and  the  sugges- 
tion that  they  resign  from  office  because 
they  have  taken  a  contract  which  called  for 
twice  the  sum  of  money  that  another  bidder 
offered  to  do  the  same  work  for  will  be 
classed  as  privilege.  Defendant  could  not 
be  charged  with  graft  because  of  having 
taken  the  printing  contract  at  the  legal 
rate,  and  he  was  not  so  charged.  The 
charge  was  that  he  took  the  contract  at 
twice  the  amount  to  do  the  work  that 
another  responsible  bidder  was  ready  to  do 
it  for.  And,  having  done  this,  his  corre- 
spondent suggested  that  he  resign,  as  did 
the  police  jurors  who  were  said  to  have 
been  grafting,  as  "birds  of  one  feather 
should  all  flock  together."     We  think  the 
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reference  to   defendant,  under  the  circum- 
stances, was  not  based  upon  a  false  accu- 
sation, as  grafting  was  not  charged  against 
torn. 

"The  official  act  of  a  public  functionary 
may  be  freely  criticized,  and  entire  freedom 
of  expression  used  in  argument,  sarcasm 
and  ridicule  upon  the  act  itself;  and  that 
then  the  occasion  will  excuse  everything  but 
actual  malice  and  evil  purpose  in  the  critic; 
•  .  .  the  occasion  will  not  of  itself  ex- 
cuse an  aspersive  attack  upon  the  character 
and  motives  of  the  officer;  and  that  to  be 
excused  the  critic  must  show  the  truth  of 
what  he  has  uttered  of  that  kind."  Hall  v. 
Ewing,  140  La.  908,  74  So.  190. 

The  last  matter  in  the  Jenkins  letter 
complained  of  is:  "Somebody  else  said  that 
you,  as  president  of  the  Hicks  Abstract 
Company,  tried  to  get  the  job  of  estimating 
the  pine  timber  of  the  parish,  but  that  your 
bid  was  turned  down  by  the  police  jury  a 
short  time  before  Addison  was  arrested. 
How  about  that  ?  Was  your  company  actu- 
ally trying  to  get  the  job?  Did  Addison 
turn  you  down  just  before  you  turned  him 
up?" 

The  Hicks  Abstract  Company,  Limited,  of 
which  defendant  was  president,  did  actually 
solicit  the  job  of  estimating  the  pine  tim- 
ber of  the  parish  in  a  written  letter  of  date 
September  1,  1913,  so  there  was  sufficient 
basis  for  the  question  of  the  correspondent. 
It  appears  from  this  letter  and  from  the 
evidence  that  the  contract  for  estimating 
the  timber  of  the  parish  had  been  let  by 
the  police  jury,  and  that  the  district  attor- 
ney, who  was  absent  at  the  time  of  the 
letting,  caused,  on  his  return,  the  action  of 
the  police  jury  to  be  reconsidered.  There- 
upon the  abstract  company  wrote  to  the 
police  jury,  saying  that  it  (the  jury)  and 
the  assessor  "should  be  able  to  adjust  the 
matter  with  the  different  large  timber  hold- 
ers of  the  parish,  without  incurring  any 
large  expense  that  would  be  necessary  for 
the  work."  The  letter  then  proceeds: 
"However,  if  it  is  still  the  disposition  of 
your  honorable  body  to  have  this  work 
done,  we  wish  to  make  application  to  do 
the  work.  We  are  in  a  position  to  do  this 
work  thoroughly,  and  will  furnish  a  satis- 
factory bond  for  a  faithful  performance  of 
same,  and  we  think  we  are  in  a  position 
to  save  the  parish  considerable  money  over 
any  proposition  that  has  heretofore  been 
made,  either  to  do  the  work  as  a  whole, 
that  is,  to  estimate  all  the  timber  of  the 
parish,  or  to  estimate  so  many  40's  selected 
at  random  for  the  different  holdings  and  to 
strike  an  average,  from  which  the  whole 
should  be  governed.  This,  in  our  opinion, 
would  give  the  necessary  result,  and  would 
not  cost  nearly  so  much  money.    We  would 

L.R.A.1918K 


therefore  suggest  that,  should  you  decide  to 
give  this  matter  your  further  consideration, 
that  you  state  specifically  just  what  you 
want,  with  the  time  in  which  the  work 
should  be  completed,  how  the  payments  of 
the  same  are  to  be  made,  and  submit  the 
matter  for  competitive  bids." 

It  may  be  that  the  suggestion  of  the 
abstract  company  was  not  actually  turned 
down  by  the  police  jury,  or  that  that  letter 
actually  contained  a  bid;  but  there  was 
sufficient  in  connection  with  this  matter  to 
have  justified  an  inquiry  being  made  by  one 
of  the  voters  of  the  parish,  particularly 
when  defendant  had  invited  the  criticism  of 
himself  and  the  administration  of  his  office, 
together  with  the  entire  administration  of 
the  parish.  Defendant  was  the  sheriff  of 
the  parish,  which  is  usually  considered  a 
good  paying  office  throughout  the  state; 
he,  or  his  paper,  had  the  school  board  con- 
tract, and  he  had  the  police  jury  contract; 
his  suggestion,  or  the  suggestion  of  his  com- 
pany, about  the  timber  estimating  contract, 
which  covered  a  rather  large  expenditure  of 
money,  was  sufficient  to  cause  the  intelli- 
gent voter  to  ask  him  concerning  these 
things,  particularly  when  he  had  written 
the  voters  a  •circular  letter  in  which  he  re- 
ferred to  them,  and  asked  for  the  support  of 
the  people. 

All  of  these  things  would  not  be  suffi- 
cient to  justify  the  libel  of  an  honest  party; 
but  we  fail  to  find  any  libel  in  the  two 
communications  complained  of  by  defend- 
ant, and  offered  by  him  as  a  justification 
for  denouncing  the  plaintiff  as  "an  assassin 
of  character,  a  liar,  and  unworthy  of  the 
respect  and  esteem  of  decent  and  fair- 
minded  people,"  for  the  reason  that  plain- 
tiff in  publishing  the  letters  complained  of 
by  defendant  did  not  publish  any  untruth 
concerning  the  defendant.  The  several 
questions  and  comments  contained  in  the 
letters  had  sufficient  bases  in  fact  and 
truth  to  have  authorized  any  taxpayer  to 
have  asked  defendant  about  them,  as  he 
was  a  member  of  the  administration  of 
parochial  affairs  which  had  done  the  sev- 
eral things  referred  to,  particularly  when 
defendant  had  written  a  letter  presenting 
these  various  subjects  for  discussion.  De- 
fendant has  failed  to  prove  the  truth  or 
justification  for  his  libelous  charges  against 
plaintiff,  and  he  is  liable  in  damages  there- 
for. 

It  will  be  presumed  that  the  libelous 
language  used  by  defendant  against  the 
plaintiff  was  malicious,  and  that  he  has 
damaged  the  latter,  although  no  speeial 
damages  may  have  been  shown.1  Leesvill* 
ia  a  small  town  in  which  both  plaintiff  and* 
defendant  live,  as  respected  citizens  thereof,' 
in  the  enjoyment  of  public  office  and  in  the 
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esteem  of  their  fellow  townsmen.  Never- 
theless damages  in  a  substantial  amount 
should  be  allowed  the  plaintiff  in  this  case. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  Hm,  in 
so  far  as  it  dismisses  the  suit  of  plaintiff, 
be  annulled,  avoided,  and  reversed;  and  it 
is  now  ordered,  adjudged,  and  decreed  that 
there  be  judgment  in  favor  of  plaintiff  and 
against  defendant  B.  H.  Lyons  in  the  sum 
of  $2,500,  with  costs  in  both  courts. 

Provosty  and  O'Niell,  J  J.,  concur  in  the 
decree. 

A  rehearing  having  been  granted,  Leche, 
J.,  on  February  25,  1018,  handed  down  the 
following  additional  opinion: 

Both  the  law  and  the  facts  of  this  case 
were  again  forcibly  argued  and  clearly  pre- 
sented to  this  court  bv  learned  counsel. 
We  are,  however,  still  of  the  opinion  that 
the  conclusions  announced  in  our  former 
judgment  are  sustained  by  the  evidence  and 
the  law  applicable  to  this  case.  Defendant 
in  his  circular  letter  of  March  20,  1914,  in- 


vited criticism  of  his  official  conduct;  that 
criticism  was  very  severe,  but  when  con- 
sidered and  weighed  according  to  the  prin- 
ciples laid  down  in  the  cases  of  Addington 
v.  Times  Pub.  Co.  138  La.  731,  70  So.  784, 
Hall  v.  Ewing,  140  La.  908,  74  So.  190,  and 
Egan  v.  Signal  Pub.  Co.  140  La,  1070,  74 
So.  556,  it  is  not  libelous,  and  it  did  not 
excuse  or  justify  the  defendant  in  uttering 
and  publishing  on  April  13,  1914,  the  poster 
or  placard,  the  libelous  character  of  which 
is  beyond  question. 

We  have,  however,  reached  the  conclusion 
that  the  damages  awarded  by  us  are,  under 
the  circumstances  of  this  case,  excessive, 
and  that  the  ends  of  justice  will  be  satisfied 
by  reducing  the  amount  of  said  damages  to 
$500. 

It  is  therefore  ordered  that  our  former 
judgment  be  amended  by  reducing  the  dam- 
ages allowed  to  plaintiffs  from  $2,500  to 
$500,  and  as  thus  amended  said  judgment  is 
reinstated  and  made  final. 

O'Nlell,  J.,  concurs  in  the  decree. 


NEW   JERSEY    COURT   OP   ERRORS 
AND  APPEALS. 

STATE  OP  NEW  JERSEY 
v. 

HARWOOD  FISH,  Plff.  in  Err. 

(—  N.  J,  — ,  102  Atl.  378.) 

Libel  —  fitness  of  candidate. 

1.  A  communication  relating  to  the  fit- 
ness of  a  candidate  for  elective  public  office, 
made  in  good  faith  by  one  elector  to  other 
electors,  for  the  purpose  of  enabling  them 
to  judge  as  to  the  propriety  of  voting  for 
the  candidate,  is  within  the  doctrine  of 
qualified  privilege. 

For  other  cases,  see  Libel  and  Slander,  II.  e, 
5,  Dig.  1-52  N.  8. 

Same  —  truth  and  bona  fides. 

2.  On  an  indictment  for  libel  in  informing 
the  electorate  of  supposed  facts  concerning 
the  previous  record  of  the  candidate  in  an- 
other public  capacity,  the  defendant  is  not 
required  to  prove  both  the  truth  and  the 
bona  fides  of  the  communication. 

For  other  cases,  see  Evidence,  II.  e,  7,  Dig. 
1^52  N.  B. 

(Walker,  Ch.,  and  Heppenheimer  and  Wil- 
liams, J  J.,  dissent.) 

Headnotes  by  Parker,  J. 

Note.  — •  As  to  actionable  character  of 
words  or  publication  relating  to  public  offi- 
cer or  candidate  for  office,  see  annotation 
following  Pattangall  v.  Mooers,  post,  21, 
and  references  therein  to  annotations  on 
related  questions. 
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(November  19,  1917.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  affirming  a  judgment  of  the 
Court  of  Quarter  Sessions  for  Union  County 
convicting  defendant  of  criminal  libel.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Codding  &  Oliver,  for  plaintiff 
in  error: 

Inasmuch  as  Johnson  was  a  candidate  for 
the  office  of  freeholder,  defendant,  a  legal 
voter  of  the  political  district  to  be  repre- 
sented by  Johnson  if  elected,  was  entitled 
to  communicate  to  the  other  legal  voters  of 
such  district,  by  a  circular,  information  as 
to  his  character  and  fitness  for  office,  pro- 
vided he  acted  in  good  faith  and  without 
malice,  and  in  the  belief  that  the  state- 
ments contained  in  the  circular  were  true, 
though  such  circular  might  otherwise  be 
libelous. 

King  v.  Patterson,  49  N.  J.  L.  417,  60 
Am.  Rep.  622,  9  Atl.  705;  Marks  v.  Baker, 
28  Minn.  162,  9  N.  W.  678;  Briggs  v.  Gar- 
rett, 111  Pa.  404,  56  Am.  Rep.  274,  2  AtL 
513;  Pattangall  v.  Mooers,  113  Me.  412, 
post,  14,  94  Atl.  561,  Ann.  Cas.  1917D,  689; 
Delany  v.  Jones,  4  Esp.  191;  O'Rourke  v. 
Lewiston  Daily  Sun  Pub.  Co.  89  Me.  310,  36 
Atl.  398. 

In  order  to  rebut  the  inference  of  malice, 
defendant  had  the  right  to  show  his  belief 
in  the  truth  of  the  statements,  and  his 
grounds  for  that  belief,  regardless  of  the 
question  of  privilege. 
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Odgers,  Label  &  Slander,  2d  Eng.  ed.  444. 
445,25  Cye.  4:95;   18  Am.  &  Eng.  Enc  Law. 
1008;  People  v.  Qlassman,  12  Utah,  238,  42 
Pu.  956;    Ltroler    v.    Earle,   6   Allen,   22; 
Carpenter  v.   Leonard,  3  Allen,  82;  Under- 
bill, Crim.  Ev.  425;  Huso*  v.  Dale,  19  Mich. 
17, 2  Am.  Rep.  66. 
Mr.  Alfred  A.  Stein,  for  the  State. 

Parker,  J.,  delivered  the  opinion  of  the 

court: 

The  plaintiff  in  error  was  convicted  in 
the  Union  quarter  sessions  of  criminal  libel 
in  circulating  among  the  electors  of  Union 
county  a  printed  paper  containing  state- 
ments which  on  their  face  were  defamatory 
of  one  Johnson,  at  that  time  a  candidate 
for  the  office  of  chosen  freeholder,  but,  so 
far  as  the  case  shows,  not  at  that  time  the 
incumbent  of  any  public  office.  The  circu- 
lar contained  a  number  of  statements  about 
Johnson,  but  the  only  one  presented  by  the 
indictment  related,  according  to  the  proofs 
in  the  case,  to  Johnson's  conduct  as  a  mem- 
ber of  the  grand  jury  of  the  county  some 
four  years  previously.  It  read  as  follows: 
"As  a  member  of  a  grand  jury  he  succeeded 
in  protecting  the  biggest  swindler  to  my  mind 
that  ever  struck  the  county,  and  although  I 
understand  an  indictment  was  voted  against 
his  friend,  for  some  unexplained  reason  it 
was  never  handed  in." 

The  innuendo  in  the  indictment  was  that 
Johnson,  while  acting  as  a  member  of  the 
grand  jury,  had  corruptly  performed  his 
duty  and  had  obstructed  and  defeated  the 
due  administration  of  law  and  justice  of 
this  state,  and  had  used  his  said  office  as 
one  of  the  members  of  said  grand  inquest  to 
protect  and  shield  from  lawful  prosecution 
a  person  charged  with  a  criminal  offense 
under  the  laws  of  the  state  of  New  Jersey. 

The  supreme  court,  in  affirming  the  con- 
viction, seems  to  have  considered  the  sit- 
uation to  have  been  the  publication  of 
defamatory  matter  concerning  the  incum- 
bent of  a  public  office,  which  was  not  the 
case.  As  already  pointed  out,  Johnson  was 
a  private  citizen  seeking  office,  and,  in  the 
case  of  a  candidate  for  office,  certain  rules 
of  privilege  apply  which  may  not  be  appli- 
cable when  the  person  defamed  is  not  a 
candidate  for,  but  the  incumbent  of,  a  pub- 
lic office,  as  in  Benton  v.  State,  59  N.  J.  L. 
551,  36  Atl.  1041. 

Our  present  concern  is  with  the  right  of 
an  elector  to  discuss  the  fitness  of  candi- 
dates for  elective  office.  The  rule  of  quali- 
fied privilege,  as  laid  down  by  this  court  in 
the  leading  case  of  King  v.  Patterson,  49 
N.  J.  L.  at  page  422,  60  Am.  Rep.  622,  9 
AtL  705,  and  adopted  from  the  English 
is  that  a  communication  made  bona 


fide  upon  any  subject-matter  in  which  the 
party  communicating  has  an  interest,  or  in 
reference  to  which  he  has  a  duty,  is  privi- 
leged if  made  to  a  person  having  a  corre- 
sponding  interest  or  duty,  although  it  may 
contain  criminatory  matter  which,  without 
this  privilege,  would  be  slanderous  or  libel- 
ous and  actionable. 

The  applicability  of  this  rule  to  cases  of 
candidates  for  public  office  is  recognized  by 
reliable  authority.  Mr.  Bishop  goes  so  far 
as  to  hold  that  newspaper  publication  of 
^formation  concerning  the  fitness  of  a  can- 
didate is  privileged.  2  New  Crim.  Law, 
§  937  (5).  The  same  doctrine  is  stated  obiter 
in  King  v.  Patterson,  49  N.  J.  L.  at  page 
420,  9  Atl.  705,  60  Am.  Rep.  622.  We 
are  not  now  required  to  go  so  far  as  this, 
because  the  circular  in  question  is  not 
charged  to  have  been  sent  to,  or  its  contents 
communicated  to, 'any  but  qualified  voters, 
whose  suffrages  Johnson  was  seeking.  Even 
where  publication  in  the  public  prints  was 
held  beyond  the  bounds  of  the  privilege,  it 
was  said  that  a  restriction  to  the  appoint- 
ing power  (in  that  case  the  common  coun- 
cil) would  have  conferred  the  privilege. 
Hunt  v.  Bennett,  19  N.  Y.  175;  Townshend, 
Slander  &  Libel,  5  247.  In  King  v.  Patter- 
son, supra,  the  publication  of  an  erroneous 
statement  of  plaintiff's  financial  standing 
was  held  unprivileged  because  communi- 
cated to  clients  of  defendant  having  no 
interest  therein.  Within  the  limits  marked 
out  by  the  proper  application  of  that  de- 
cision, and  which  in  the  case  at  bar  were 
not  overstepped,  the  communcation  was 
privileged,  if  it  was  made  to  appear  that  it 
was  made  with  an  honest  belief  in  its  truth. 
Fahr  v.  Hayes,  50  N.  J.  L.  275,  13  Atl.  261. 
We  think,  therefore,  that  the  supreme  court 
erred  in  saying  that  no  matter  what  defend- 
ant's motives  were,  or  what  induced  his 
action,  he  was  guilty  if  he  circulated  the 
paper  and  it  contained  a  libelous  and  un- 
truthful charge.  So  to  hold  is  in  effect  to  say 
that  when  a  former  official  is  a  candidate  for 
election  to  public  office,  anyone  desiring  to 
inform  the  electors  as  to  his  fitness  must 
do  so  at  the  peril  of  a  conviction  for  crim- 
inal libel  in  case  of  any  error  as  to  the 
facta    We  do  not  so  understand  the  law. 

The  defense  of  qualified  privilege  raised 
the  issues  of  good  faith  and  malice,  and  in 
respect  of  these  the  defendant  was  injured 
by  rulings  of  the  trial  court,  both  upon  evi- 
dence and  as  to  the  charge  to  the  jury.  De- 
fendant sought  to  show  that  he  had  acquired 
the  information  touching  Johnson's  acts  as 
a  grand  juror  in  such  a  way  as  to  justify 
him  in  believing  it  and  circulating  it  as  he 
did;  viz.,  that  he  had  been  informed  by  a 
man  who  was  a  witness  before  the  grand 
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jury  at  the  time.  This  was  excluded.  The 
supreme  court  properly  said  that  the  ground 
of  exclusion  in  the  trial  court  was  erro- 
neous, but  supported  the  ruling  on  the 
theory  that  there  was  no  excuse  of  defense 
for  making  an  untruthful  charge,  a  propo- 
sition already  discussed. 

Defendant  also  was  not  allowed  to  put  in 
evidence  to  prove  the  truth  of  other  allega- 
tions in  the  circular.  He  was  entitled  to  do 
so  on  the  theory  that  as  the  whole  circular 
was  in  evidence,  and  his  malice  or  want  of 
malice  in  publishing  it  was  a  matter  in  is- 
sue, the  other  matters  contained  therein 
might  be  evidential  of  malice  unless  proved 
true  or  explained.  Furthermore,  the  trial 
court  charged  that  even  if  the  matter  was 
privileged,  it  must  be  true.  The  language 
of  the  charge  was  as  follows:  "The  defend- 
ant insists  that  the  publication  was  a 
privileged  one,  and  that,  under  the  circum- 
stances, he  cannot  be  held  to  answer  for  it. 
A  person  is  conditionally  privileged  to  com- 
municate to  his  fellow  citizens  what  is  of 
public  interest,  and  conducive  to  public 
good,  even  when  the  publication  proves  in- 
jurious to  another,  but  then  he  must  not  be 
swayed  by  malice,  and  the  publication  must 
be  true.  Therefore,  the  jury,  under  the  law, 
are  required  to  determine  whether  the  lan- 
guage attributed  to  the  defendant  and  set 
forth  in  the  indictment  is  libelous,  whether 
the  defendant  has  shown  its  truth,  and 
whether  it  was  published  by  the  defendant 
with  good  motives  and  for  justifiable  ends." 

As  the  truth  of  the  words  is  ordinarily  a 
complete  defense,  and  the  doctrine  of  privi- 
lege rests  usually,  if  not  always,  on  the 


assumption  that  the  words  were  untrue  but 
excused  by  the  occasion  and  the  circum- 
stances, the  error  of  this  instruction  seems 
plain. 

Finally,  the  trial  court  gave  its  assent  to 
the  proposition  stated  by  the  prosecutor 
that  "this  circular,  even  though  that  never 
bore  the  signature  of  anybody,  if  we  ahow 
it  was  sent  out  by  Mr.  Fish  it  makes  him 
guilty  of  libel.    The  Court:   Certainly." 

The  supreme  court  conceded  the  erroneous 
character  of  this  statement,  but  said  its 
harmfulness  was  "probably  neutralised  by 
the  charge  of  the  court."  This  we  doubt. 
The  supreme  court  went  on  to  say  that  it 
was  unavailable  in  error  for  lack  of  any 
exception.  On  our  examination  of  the  rec- 
ord we  find  the  exception  was  prayed  and 
sealed.  The  trial  court  refused  at  the  time 
to  let  the  stenographer  read  back  so  as  to 
indicate  the  matter  objected  to,  on  the 
ground  that  it  would  interrupt  the  prose- 
cutor. Counsel  then  announced  his  prayer 
for  exception,  and  a  bill  of  exceptions  em- 
bracing this  point  was  sealed  at  the  con- 
clusion of  the  case.  Counsel  did  all  that  he 
could,  without  disrespect  to  the  court,  to 
call  the  judge's  attention  to  the  error.  We 
consider  that  exception  was  legally  entered; 
also  that  the  error  prejudiced  the  defendant 
in  maintaining  his  defense  upon  the  merits. 
Criminal  Procedure  Act,  ft  136  (2  Comp. 
Stat.  1910,  p.  1863). 

The  judgments  of  the  Supreme  Court  and 
of  the  Union  Quarter  Sessions  will  be  re- 
versed, that  a  venire  de  novo  issue. 

Walker,  Ch.,  and  Heppenheimer  and 
Williams,  JJ.,  dissent. 


MAINE!  SUPREME  JUDICIAL  COURT. 

WILLIAM  R.  PATTANGALL 

v. 

JOHN  A.  MOOERS. 

(113  Me.  412,  94  Atl.  561.) 

Slander  —  charging  attorney  with  du- 
plicity. 

1.  Falsely  to  state  of  an  attorney  at  law 
that,  after  accepting  a  retainer  to  advocate 
the  passage  of  a  bill  before  the  legislature, 
he  accepted  another  from  its  opponents  and 
used  his  influence  to  defeat  it,  is  actionable 
if  the  words  naturally  conveyed  to  hearers 
the  idea  that  they  were  spoken  with  respect 
to  his  professional  conduct. 
For  other  cases,  see  Libel  and  Slander,  II.  c, 
in  Dig.  1-52  N.  8. 

Note.  —  As  to  actionable  character  of 
words  or  publication  relating  to  public  offi- 
cer or  candidate  for  office,  see  annotation 
following;  this  case,  post,  21,  and  references 
therein  to  annotations  on  reli 


tated  questions. 


Same  —  false     statements     concerning 
candidates. 

2.  False  statements  of  fact  affecting  the 
character  of  candidates  for  public  office  are 
not  privileged,  although  made  in  good  faith, 
with  an  honest  belief  in  their  truth,  to  per- 
sons interested  in  the  subject-matter  of  the 
statements,  if  the  authority  for  the  state- 
ments is  not  given. 

For  other  oases,  see  Libel  and  Blander,  II.  «, 
5,  in  Dig.  1-52  N.  & 

Evidence  — -  slander  —  reputation  — 
newspaper  editorial. 

3.  A  newspaper  editorial  reflecting  upon 
the  personal  reputation  of  plaintiff  is  not 
admissible  in  an  action  to  recover  damages 
for  slander,  for  the  purpose  of  mitigating 
damages  by  showing  bad  general  reputation 
of  plaintiff. 

For  other  cases,  see  Evidence,  XI.  c,  in  Dig. 

1-52  2f.  B. 
Same  —  similar  reports. 

4.  Evidence  of  reports  similar  to  the 
statement  made  by  defendant  in  a  slander 
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sait  is  not  admissible  to  rebut  malice  by 
■bowing  that  defendant  had  reason  to  be- 
lira  that  the  statements  were  true. 

Fur  other  coses,  see  Evidence,  XI.  J,  in  Dig. 
ISt  2f  .  8. 

Slander  —  application  ol  words  to  oc- 
cupation. 

5.  To  be  actionable,  slanderous  words  need 
not  be  applied  by  the  speaker  to  the  pro- 
fession or  occupation  of  the  one  referred  to 
if  they  are  such  as  naturally  convey  to  the 
hearers  a  meaning  applicable  to  such  pro- 
fession or  occupation. 

For  other  caees,  see  Libel  and  Blander,  II.  c, 
ta  Dig.  1SS  N.  8. 

Trial  —  instruction  —  slander  —  malice 
—  particular  intent. 

6.  The  refusal  of  an  instruction  in  an 
action  by  an  attorney  at  law  to  recover  dam- 
ages for  slander  uttered  when  he  was  a  can- 
didate for  office,  which  injured  him  in  his 
profession,  that  a  mere  desire  to  defeat  a 
man's  candidacy  for  public  office  is  not  such 
a  desire  to  injure  him  as  to  show  actual 
malice,  is  not  error  where  the  jury  have 
been  instructed  that  malice  is  evidenced  by 
acts  and  words  of  the  person  charged  with 
it,  and  their  attention  called  to  the  conten- 
tions of  the  respective  parties  as  to  the 
evidence  bearing  on  the  issue  of  malice. 

For  other  coses,  see  Trial,  III.  b,  in  Dig. 
1-32  N.  8. 

(July  6,  1915.) 


EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Kennebec  Coun- 
ty, made  during  the  trial  of  an  action 
brought  to  recover  damages  for  an  alleged 
slander  which  resulted  in  a  verdict  for 
plaintiff.     Overruled. 

The  facts  are  stated  in  -the  opinion. 

Mr.  Fred  F.  Ijawrence,  for  defendant: 

One  who  makes  an  oral  statement  to  an 
elector  concerning  a  candidate  for  public 
office  is  not  deprived  of  the  benefit  of  the 
doctrine  of  privilege  because  of  the  circum- 
stance that  the  statement  is  not  true  in 
fact,  the  other  elements  of  privilege  being 
present. 

Com.  v.  Pratt,  208  Mass.  568,  95  N.  E. 
105;  Com.  v.  Wardwell,  136  Mass.  164; 
Bearce  v.  Bass,  88  Me.  521,  61  Am.  St.  Rep. 
446,  34  AtL  411;  OTRourke  v.  Lewiston 
Daily  Sun  Pub.  Co.  89  Me.  310,  36  Atl.  398; 
Bradford  v.  Clark,  90  Me.  301,  38  AtL  229; 
Toothaker  v.  Conant,  91  Me.  488,  40  AtL 
331;  McNally  v.  Burleigh,  91  Me.  22,  39 
AtL  285;  Briggs  v.  Garrett,  111  Pa  404, 
56  Am.  Rep,  274,  2  AtL  513;  Coogler  v. 
Rhodes,  38  Fla.  240,  56  Am.  St.  Rep.  170, 
21  So.  109;  Mott  V.  Dawson,  46  Iowa,  533; 
Bays  v.  Hunt,  60  Iowa,  251,  14  N.  W.  785; 

*  • 
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Marks  v.  Baker,  28  Minn.  162,  9  N.  W.  678; 
Express  Printing  Co.  v.  Copeland,  64  Tex. 
354;  Posnett  v.  Marble,  62  Vt.  481,  11 
L.R.A.  162,  28  Am.  St.  Rep.  126,  20  AtL 
813;  26  Cyc  388,  and  cases  cited;  Bodwell 
v.  Osgood,  3  Pick.  379,  15  Am.  Dec  228. 

Evidence  of  the  source  of  defendant's  in- 
formation was  admissible. 

Howlsnd  v.  Flood,  160  Mass.  509,  36  N.  E. 
482;  Farr  v.  Raseo,  9  Mich.  356,  80  Am. 
Dec.  88;  Huson  v.  Dale,  19  Mich.  29,  2 
Am.  Rep.  66;  Hoboken  Printing  A  Pub.  Co. 
v.  Kahn,  58  N.  J.  L.  359,  55  Am.  St.  Rep. 
609,  33  Atl.  382,  1060;  Pullen  v.  Glidden, 
68  Me.  562. 

It  was  error  to  refuse  to  instruct  the  jury 
that  a  mere  desire  to  defeat  a  man's  candi- 
dacy for  public  office  is  not  such  a  desire 
and  intention  to  injure  him  as  to  show 

actual  malice. 

Jellison  v.  Goodwin,  43  Ma  288,  69  Am. 
Dec.  62;  Stacy  v.  Portland  Pub.  Co.  68  Me. 
2$7;  22  Cyc.  1064;  Chesley  v.  King,  74 
Me.  164,  43  Am.  Rep.  569;  Heywood  v.  Till- 
son,  75  Ma  234,  46  Am.  Rep.  373;  Schull  v. 
Hopkins,  26  S.  D.  26,  29  L.R.A.(N.S)  691, 
127  N.  W.  550. 

Messrs.  George  W.  Heselton  and  Pat- 
tangall  A  Plumstead,  for  plaintiff: 

To  falsely  and  maliciously  charge  the 
plaintiff  with  contracting  to  work  as  a  lob- 
byist is  a  slander  even  if  spoken  of  him  as 
an  individual  or  a  candidate  for  Congress, 
and  not  as  an  attorney,  because  contracting 
to  do  such  work  would  be  illegal  and  the 
contract  nonenforceable. 

Houlton  v.  Dunn,  60  Minn.  26,  30  L.R.A. 
737,  51  Am.  St.  Rep.  493,  61  N.  W.  698. 

No  question  is  admissible  in  the  exam- 
ination of  a  witness  which  assumes  a  set 
of  facts  neither  proved  nor  admitted. 

Elliott,  Ev.  5  832;  8  Enc.  PL  &  Pr.  77; 
Wigmore,  Ev.  §§  771-780. 

Reports  and  rumors  which  are  repetitions 
of  statments  of  others  may  be  slanderous. 

25  Cyc.  364;  Haynes  v.  Leland,  29  Me. 
233;  Kenney  v.  McLaughlin,  5  Gray,  5,  66 

Am.  Dec.  345. 

Previous  general  reports  to  the  same 
effect  as  the  defamatory  charge  have  been 
held  inadmissible. 

Gray  v.  Elzroth,  10  Ind.  App.  587,  53 
Am.  St.  Rep.  400,  37  N.  E.  561;  Swan  v. 
Thompson,  124  Cal.  193,  56  Pac.  878;  Long 
v.  Brougher,  5  Watts,  439;  8  fine  PL  k  Pr. 
285;  Sickra  v.  Small,  87  Me.  493,  47  Am. 
St.  Rep.  344,  33  Atl.  9;  Mahoney  v.  Bel- 
ford,  132  Mass.  398;  Wolcott  v.  Hall,  6 
Mass.  514,  4  Am.  Dec.  173. 

Testimony  of  one  asked  to  testify  to  hav- 
ing heard  the  story  which  was  the  basis  of 
this  action  at  some  time  in  the  progress 
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df  the  campaign  of  1913  was  properly  ex- 
cluded as  immaterial. 

Clark  v.  Munsell,  6  Met.  389;  Alderman 
v.  French,  1  Pick.  1,  11  Am.  Dec.  114; 
Bodwell  v.  Swan,  3  Pick.  37ft;  Wolcott  v. 
Hall,  6  Mass.  614,  4  Am.  Dec.  173;  Mapea  v. 
Weeks,  4  Wend.  659. 

In  order  to  render  slanderous  words 
actionable  per  se,  it  is  not  necessary  that 
they  be  applied  by  the  speaker  to  the 
plaintiff  in  his  professional  capacity. 

Sanderson  v.  Caldwell,  45  N.  Y.  398,  6 
Am.  Rep.  105;  25  Cyc.  329;  Chipman  v. 
Cook,  2  Tyler    (Vt.)    456. 

The  fact  that  the  plaintiff  was  a  candi- 
date for  Congress  did  not  permit  the  defend- 
ant to  circulate  false  charges  of  dishonesty 
against  him  with  impunity. 

Burt  v.  Advertiser  Newspaper  Co.  154 
Mass.  238,  13  L.R.A.  97,  28  N.  E.  1 ;  Smith 
v.  Burrus,  106  Mo.  94,  13  L.R.A.  59,  27  Am. 
St.  Rep.  329,  16  S.  W.  881;  Sweeney  v. 
Baker,  13  W.  Va.  158,  31  Am.  Rep.  757; 
Bearce  v.  Bass,  88  Me.  521,  61  Am.  St.  Rep. 
446,  34  Atl.  411;  Bradford  v.  Clark,  90  Me. 
298,  38  Atl.  229;  Curtis  v.  Mussey,  6  Gray, 
261. 

King,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  slander  for  certain 
oral  statements  by  the  defendant,  alleged 
to  be  false  and  defamatory,  and  to  have 
been  made  maliciously  concerning  the  plain- 
tiff, with  intent  to  injure  him  in  his  good 
name  and  reputation  as  an  attorney  at  law, 
and  likely  to  so  injure  him.  The  alleged 
slanderous  statements  were  made  on  the 
12th  day  of  August,  1913,  at  Skowhegan, 
Maine,  first  to  one  Fisher,  and  afterwards 
on  the  same  day  repeated  to  one  Adams. 
At  that  time  the  plaintiff  was  one  of  three 
candidates,  nominees  of  three  political 
parties,  for  the  office  of  Representative  to 
Congress  from  the  third  Maine  congres- 
sional district,  the  election  to  which  office 
was  to  be  held  about  a  month  later.  The 
defendant  and  both  Fisher  and  Adams  were 
electors  in  that  district.  Mr.  Fisher's 
version  of  what  the  defendant  said  to  him 
concerning  the  plaintiff  is  this:  "Why,  he 
went  on  to  tell  me  about  the  bill  that  the 
labor  unions  was  trying  to  get  passed 
through  the  legislature,  so  if  they  got 
injured  in  any  corporation  or  firm,  was  the 
way  I  understood  it,  that  they  should  have 
compensation,  if  they  got  hurt  in  any  way, 
and  they  went  to  Mr.  Pattangall  and  asked 
him  what  he  would  put  the  bill  through  for, 
and  he  said  $500.  And  then  the  corporation 
goes  to  Mr.  Pattangall  and  asked  him  what 
he  would  defeat  it  for,  and  he  said  $500. 


ft 


So  he  gets  $1,000,  and  defeats  the  bill. 

Mr.  Adams's  version  of  the  defendant's 
statement  to  him  is  substantially  the  same 
as  that  of  Fisher,  except  that  he  adds  tjiat 
the  defendant  said,  "And  that  is  your  Mr. 
Pattangall."  And  the  defendant  testified: 
"I  told  Mr.  Fisher  that,  as  I  understood  it, 
there  was  a  bill,  one  of  the  worthiest  bills, 
as  I  said  to  him,  that  was  before  the  last 
legislature.  And  I  explained  to  him  aome- 
what  the  nature  of  the  bill,  and  I  said  to 
him  that,  as  I  heard  it,  Mr.  Pattangall  was 
engaged  upon  one  aide  or  the  other,  and 
that  later  he  took  a  retainer  from  the 
opposite  side,  whatever  it  was  I  didn't 
know,  and  received  money  from  both  sides, 
and  I  told  him  that  was  just  how  I  heard 
it." 

His  version  of  what  he  later  said  to  Mr. 
Adams  is:  "I  repeated  to  him,  as  near  as 
I  could  tell  you  now,  the  exact  words, 
substantially  the  wordB  that  I  told  Mr. 
Fisher.  Mr.  Adams  said  to  me,  'John,  you 
wouldn't  say  that  about  Mr.  Pattangall  if 
it  was  not  so?'  or  something  to  that  effect. 
I  said,  'I  hope  you  don't  think  I  am  that 
kind  of  a  man.'  I  think  that  is  all  there 
was  said  that  I  remember." 

It  appears  from  the  foregoing  testimony 
that  there  was  no  material  controversy  as 
to  that  part  of  the  defendant's  statement 
which  is  claimed  to  be  defamatory  of  the 
plaintiff.  He  admits  saying  that  the  plain- 
tiff, having  accepted  money  for  his  services 
and  influence  in  securing  the  passage 
through  the  legislature  of  the  Workmen's 
Compensation  Act,  also  accepted  a  retainer 
from  the  opponents  of  the  act.  There  ap- 
pears to  be  some  difference  between  the 
testimony  of  the,  plaintiff's  witnesses  and 
that  of  the  defendant  as  to  whether  he 
made  the  defamatory  statement  concerning 
the  plaintiff  as  a  fact  of  his  own  knowledge, 
or  as  a  rumor  that  he  had  heard.  He 
claimed  the  latter.  But  on  cross-examina- 
tion Mr.  Fisher  was  asked:  (CYou  under- 
stood that  he  told  it  to  you  as  something 
he  knew  personally?"  And  he  answered s 
"Yes,  sir;  he  didn't  explain  anything  about 
anybody  to  me."  Mr.  Adams's  testimony 
on  that  point  was  to  the  same  effect.  And 
the  defendant  does  not  claim  that  at  the 
time  he  made  the  statement  complained  of 
he  gave  the  name  of  his  informant  of  the 
rumor,  if  such  it  was.  The  plaintiff  recov- 
ered a  verdict  of  $279.25,  and  the  case 
comes  up  on  defendant's  exceptions  to  the 
exclusion  of  certain  testimony,  to  the  re- 
fusal of  certain  instructions,  and  to  the 
giving  of  certain  other  instructions. 

No  attempt  was  made  to  justify  the  de- 
fendant's statement  concerning  the  plaintiff 
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\rj  proving  %t»  truth,  and  secordiagly  it 
must  be  regarded  as  fata.  If  it  was  but 
ike  repetition  of  something  he  had  heard 
tbout  the  plaintiff,  he  did  not  give  the 
name  of  his  informant?  but  the  evidence 
was  sufficient  to  justify  the  jury  in  finding 
that  the  defendant  made  the  statement  aa 
a  fact  within  his  own  knewledge,  and  not 
as  a  rumor.  What  was  the  statement? 
How  was  it  to  be  interpreted  as  applied 
to  the  plaintiff?  The  evidence  shows  that 
the  plaintiff  had  been  a  qualified  attorney 
at  law  for  about  twenty  years,  commanding 
an  extensive  practice  throughout  the  state. 
He  had  frequently  been  employed  profes- 
sionally to  appear  before  committees  of  the 
legislature  to  present  and  advocate,,  or  to 
oppose,  proposed  legislation.  He.  had  served 
as  attorney  general  for  the  state,  had  been 
a  member  of  the  legislature  during  four 
of  its  sessions!  and  had  been  mayor  of  the 
city  of  WaterviUe  for  three  terms,  ending 
in  March,  1914. 

Defamatory  language  is  to  be  interpreted 
as  it  would  naturally  be  understood  by  the 
the  hearers  of  it,  taking  into  consideration 
accompanying  explanations  and  the  sur- 
rounding circumstances  known  to  the  hear- 
ers. It  cannot  be  reasonably  questioned 
that  Fisher  and  Adams,  to  whom  the  defend- 
ant made  the  slanderous  statement  com- 
plained of,  understood  from  it  that  the 
plaintiff  had  been  employed  and  paid  as 
an  attorney  for  the  labor  unions  to  advo- 
cate the  enactment  of  the  Workmen's 
Compensation  Act,  and  that  he  was  guilty 
of  most  culpable  dishonesty  towards  his 
employers,  and  had  basely  betrayed  their 
trust  and  confidence  in  him,  by  accepting 
a  retainer  from  the  opponents  of  the  act 
and  using  his  influence  to  defeat  it*  If 
slanderous  words,  whether  written  or  oral, 
directly  tend  to  the  prejudice  or  injury  of 
one  in  Mb  profession,  trade,  or  business, 
they  are  actionable.  And,  when  the  defama- 
tory words  spoken  have  such  a  relation  to 
the  profession  or  occupation  of  the  plaintiff 
that  they  directly  tend  to  injure  him  in 
respect  to  it,  or  to  impair  confidence  in  his 
character  or  ability,  when,  from  the  nature 
of  the  business,  great  confidence  must 
necessarily  be  reposed,  they  are  actionable, 
although  not  applied'  directly  by  the  speak- 
er to  the  profession  or  occupation  of  the 
plaintiff.  25  Cyc  328.  The  slanderous 
statement  complained  of  directly  tended  to 
injure  the  plaintiff  in  respect  to  Mb  pro- 
fession and  occupation.  If  believed,  it  could 
have  no  other  effect  than '  to  destroy  all 
trust  and  confidence  in  him  as  an  attorney. 
We  entertain  no  doubt,  therefore',  that  the 
defendant's  false  statement  concerning  the 


plaintiff  was  actionable  per  se,  independent 
of  the  question  of  privilege. 

But  the  defendant  claimed  and  undertook 
to  maintain  at  the  trial  that  his  statement 
to  Fisher  and  Adams  concerning  the  plaintiff 
was  within  the  qualified  privilege  accorded 
to  voters  in  discussing  the  qualifications 
and  fitness  of  a  candidate  for  an  elective 
public  office.  Therein  is  involved  the  im- 
portant and  fundamental  question  raised 
by  the  exceptions, 

It  is  the  law  everywhere  that  when  a 
person  becomes  a  candidate  for  a  public 
office  Ms  .qualifications  and  fitness  for  that 
office  may  be  freely  and  fully  discussed, 
commented  on,  and  criticised  by  any  mem- 
ber of  the  community  having  an  interest  in 
the  matter.  Such  comment  and  criticism 
may  be  harsh,  severe,  and  unnecessarily 
acrimonious,  but  so  long  as  it  is  made  in 
good  faith,  without  express  malice,  it  is 
privileged  in  law,  and  therefore  not  action- 
able. The  law  tolerates  such  comment  and 
criticism  of  public  men  and  candidates  for 
public  office  upon  the  theory  that  it  is  for 
the  public  good  to  do  so,  to  the  end  that 
the  people  may  learn  the  truth  as  to  the 
qualifications  and  fitness  of  candidates  for 
office,  and  become  informed  of  the  manner 
those  in  office  are  discharging  the  duties 
of  the  office,  thereby  being  better  quali- 
fied to  intelligently  exercise  the  elective 
franchise. 

But  the  authorities  are  not  in  accord  on 
the  question  whether  this  privilege  to 
Aake  fair  comment  and  criticism  of  public 
men-  and  candidates  for  public  office  includes 
the  right  to  make  false  defamatory  state- 
ments concerning  them. 

One  view  or  rule  is  to  the  effect  that, 
.while  fair* comment  and  criticism  respecting 
the  qualifications  and  fitness  of  candidates 
for  office  may  be  privileged,  false  defama- 
tory statements  of  fact  concerning  them 
are  not  within  the  privilege.  TMs  limited 
rule  may  be  more  fully  expressed  as  fol- 
lows: One  who  becomes  a  candidate  for 
election  to  an  office  in  the  gift  of  the  people 
thereby  puts  in  issue  before  them  Ms 
abilities,  qualifications,  and  fitness  for  that 
offioe.  And  any  voter  or  other  person 
having  an  interest  in  that  election  may 
fully  and  freely  comment  on  and  criticize 
Ms  talents  and  qualifications,  mentally  and 
physically,  for  the  office  he  seeks.  The 
conduct  and  actions  of  such  candidate  may 
be  canvassed,  discussed,  and  boldly  criti- 
cized.' Even  his  faults  and  vices,  in  so  far 
as  they  necessarily  affect  his  fitness  for 
the  office,  may  be  investigated  and  com- 
mented on.  His  private  character,  however, 
is  only  put  in  issue  so  far  as  his  qualifica- 
tions   and    fitness   for    the   office   may    be 
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affected  by  it  He  does  not,  by  becoming  a 
candidate  for  office,  surrender  his  private 
character  to  false  accusation.  The  public 
have  an  interest  to  know  the  truth  respect- 
ing the  qualifications  and  fitness  of  a 
candidate  for  office.  But  it  would  not  serve 
the  public  good  to  have  falsehoods  concern- 
ing him  disseminated  among  the  people. 
And  therefore  the  law  does  not  justify, 
under  the  guise  of  qualified  privilege)  a 
false  defamatory  statement  of  specific  acta 
of  misconduct  concerning  a  candidate  for 
office.  While  the  publication  of  the  truth 
respecting  him  may  be  justified,  the  publica- 
tion of  defamatory  falsehoods  will  not  be. 
More  than  a  century  ago  Parsons,  Ch.  J., 
in  Com.  v.  Clap,  4  Mass.  163,  169,  3  Am. 
Dec.  212,  said  that  "the  publication  of  false- 
hood and  calumny  against  public  officers, 
or  candidates  for  public  offices,  is  an  offense 
most  dangerous  to  the  people,  and  deserves 
punishment,  because  the  people  may  be 
deceived,  and  reject  the  best  citizens,  to 
their  great  injury,  and  it  may  be  to  the 
loss  of  their  liberties." 

In  Newell  on  Slander  and  Libel,  p.  568, 
the  author  says:  "It  is  one  thing  to  com- 
ment upon  or  criticize,  even  with  severity, 
the  acknowledged  or  proved  acts  of  a  pub- 
lic man,  and  quite  another  to  assert  that 
he  has  been  guilty  of  particular  acts  of 
misconduct.  To  state  matters  that  are 
libelous  is  not  comment  or  criticism." 

Speaking  on  this  subject,  Mr.  Cooley 
[Torts,  vol.  1,  p.  443]  says:  "A  candidate 
for  public  office  does  not  surrender  his 
private  character  to  the  public,  and  he  has 
the  same  remedy  for  defamation  as  before; 
and  the  publication  of  false  and  defamatory 
statements  concerning  him,  whether  relating 
to  his  private  character  or  public  acts,  is 
not  privileged." 

This  limited  rule,  which  excludes  from 
the  doctrine  of  qualified  privilege  false 
defamatory  statements  concerning  candi- 
dates for  public  office,  iB  supported  by  the 
great  weight  of  authority.  See  25  Cyc  403. 
We  also  call  particular  attention  to  a  note 
to  Black  v.  State  Co.  Ann.  Cas.  1914C,  997, 
where  numerous  caseB  are  cited  in  many 
jurisdictions  supporting  the  limited  rule. 
The  following  are  but  a  few  of  those  cita- 
tions, but  they  show  how  extensively  this 
rule  is  recognized:  Post  Pub.  Co.  v.  Hal- 
lam,  8  C.  C.  A.  201,  16  U.  S.  App.  613, 
59  Fed.  530;  Dauphiny  v.  Buhne,  153  Cal. 
757, 126  Am.  St.  Rep.  136,  96  Pac.  880;  Star 
Pub.  Co.  v.  Donahue,  —  Del.  — ,  65  L.R.A. 
980,  58  Atl.  513;  Jones  v.  Townsend,  21  Fla. 
431,  58  Am.  Rep.  676;  Rearick  v.  Wilcox, 
81  111.  77;  Burt  v.  Advertiser  Newspaper 
Co.  154  Mass.  238,  13  L.R.A.  97,  28  N.  E.  1; 
Hubbard  v.  Allyn,  200  Mass.  167,  86  N.  £. 
356;  Com.  v.  Pratt,  208  Mass.  553,  95  N.  E. 


105;  Belknap  v.  Ball,  83  Mich.  583,  11 
LwR.A.  72,  21  Am.  St.  Rep.  622,  47  N.  W. 
674;  Smith  v.  Burros,  106  Mo.  94,  13 
L.R.A.  59,  27  Am.  St  Rep.  329,  16  S.  W. 
881;  Hamilton  v.  Eno,  81  N.  Y.  116;  Post 
Pub.  Co.  v.  Moloney,  50  Ohio  St  71,  33 
N.  E.  921 ;  Upton  v.  Hume,  24  Or.  420,  21 
L.R.A.  493,  41  Am.  St  Rep.  863,  33  Pac 
810;  Tiepke  v.  Times  Pub.  Co.  20  R.  I.  200, 
37  Atl.  1031;  Brewer  v.  Weakley,  2  Overt. 
99,  5  Am.  Dec.  656;  Nichols  v.  Daily  Re- 
porter Co.  30  Utah,  74,  3  L.R.A.(N.S.)  339, 
116  Am.  St.  Rep.  296,  83  Pac.  573,  8  Ann. 
Cas.  841;  Williams  Printing  Co.  v.  Saun- 
ders, 113  Va.  156,  73  S.  E.  472,  Ann.  Cas. 
1913E,  693;  Sweeney  v.  Baker,  13  W.  Va. 
158,  31  Am.  Rep.  757;  Ingalls  v.  Morrissey, 
154  Wis.  632,  143  N.  W.  681,  Ann  Cas. 
1915D,  899. 

The  other  and  more  liberal  view,  which 
has  the  sanction  of  considerable  authority, 
holds  that  a  charge  made  against  a  candi- 
date for  public  office  is  privileged  regardless 
of  the  fact  that  the  charge  is  a  false 
statement  of  fact,  provided  the  person  mak- 
ing it  acts  in  good  faith,  without  malice, 
believing  the  charge  to  be  true,  with  rea- 
sonable and  probable  ground  for  such  belief. 
Authorities  supporting  this  rule  will  also 
be  found  cited  in  25  Cyc.  403,  and  in  the 
note  to  Black  v.  State  Co.  supra. 

It  is  claimed  in  behalf  -of  the  defendant 
that  the  more  liberal  rule  should  have  been 
applied  to  his  statement  concerning  the 
plaintiff  complained  of  in  this  case;  that, 
although  the  statement  was  false  and 
defamatory,  yet  if  he  made  it  in  good 
faith,  without  express  malice  toward  the 
plaintiff,  in  an  honest  belief  in  its  truth, 
to  persons  interested  in  the  subject-matter 
of  the  statement,  it  was  privileged.  He 
contends  that  there  are  decisions  of  thia 
court  sustaining  his  position.  We  do  not 
think  so.  In  Bearce  v.  Baas,  88  Me.  521, 
51  Am.  St  Rep.  446,  34  Atl.  411,  the  com- 
ment and  criticism  complained  of  referred 
solely  to  the  character  of  the  plaintiffs'' 
work  and  materials  used  in  constructing 
a  public  building.  The  court  there  held 
the  language  complained  of  to  be  well 
within  the  general  rule  of  privilege,  being 
only  a  fair  and  reasonable  criticism  upon 
the  work  which  entered  into  the  construc- 
tion of  a  public  building,  and  constituting 
no  attack  upon  the  character  of  the  plain- 
tiffs, either  as  individuals  or  in  their 
business  as  contractors.  It  is  true  that 
the  court  there,  in  commenting  on  the 
doctrine  of  privilege,  said:  "In  regard  to 
matters  of  public  interest,  all  that  is  neces- 
sary to  render  the  words  .  .  .  •  privileged 
is  that  they  should  be  communicated  in 
good  faith,  without  malice,  to  those  who 
have  an  interest  in  the  subject-matter  to 
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which  they   refer,    and  in  an  honest  belief 
that  the  communication  "  true,  such  belief 
teing  founded,    on   reasonable  and  probable 
pounds.    In  such  cases  the  occasion  rebuts 
the  inference  of  malice  which  the  law  would 
otherwise    draw     from    unauthorized    com- 
vranicatioTiB,    and    affords    a    qualified    de- 
fease depending  upon  the  absence  of  actual 
malice.     If   fairly  warranted  by  any  such 
occasion    or    exigency  as  we   have   named, 
and  honestly  made,  upon  reasonable    .    .    . 
grounds,  such  communications  are  protected 
for  the  common  protection  and  welfare  of 
society." 

We  do  not  think  that  statement  of  the 
rale  of  qualified  privilege  was  intended  by 
the  learned  justice  who  wrote  that  opinion 
to  be  interpreted  so  as  to  include  as 
privileged  communications  false  charges 
against  a  candidate  for  office  of  crimes,  or 
of  specific  acts  of  dishonesty  in  his  business 
or  profession,  or  false  accusations  affecting 
his  private  character,  even  where  the  other 
elements  of  privilege  are  shown.  If  such 
is  the  necessary  interpretation  of  the  lan- 
guage there  used,  then  we  think  it  should 
be  modified  somewhat.  But  in  that  case 
the  only  question  before  the  court  was 
whether  certain  criticism  of  the  work  and 
materials  that  entered  into  the  construction 
of  a  public  building  was  privileged  as  fair 
comment.  That  case  is  in  no  sense  com- 
parable to  the  case  at  bar.  There  the 
language  complained  of  was  but  the  opinion 
of  the  writer  as  to  the  quality  of  the 
plaintiffs1  work  and  materials.  Here  the 
words  spoken  constitute  an  unqualified 
charge  against  the  plaintiff  of  specific  dis- 
honesty in  his  profession  and  it  had  a 
direct  tendency  also  to  injure  him  in  his 
private  character. 

Of  the  other  decisions  of  this  court  to 
which  our  attention  has  been  called  by  de- 
fendant we  need  not  here  make  special 
comment.  It  is  true  that  in  some  of  them 
there  are  general  expressions  of  much  the 
same  import  as  that  above  quoted  from 
Bearce  v.  Bass.  We  do  not  here  decide 
that  in  no  instance  may  the  publication  of 
a  false  statement  concerning  a  candidate 
for  office  be  justified  under  the  doctrine  of 
qualified  privilege,  which  would  otherwise 
be  actionable.  We  are  not  now  called  upon 
to  determine  whether  the  doctrine  of  quali- 
fied privilege  may  not  be  a  good  defense 
in  an  action  for  oral  slander  of  a  candidate 
for  an  elective  office,  if  the  spoken  words, 
though  false  and  actionable  per  se,  were 
but  the  repetition  in  good  faith  of  what 
had  been  uttered  by  some  other  person 
whose  name  was  given  at  the  time,  the 
other  essential  elements  of  privilege  being 
shown.  That  is  not  this  case.  But  we 
are  constrained  to  the  conclusion  that  the 


law  does  not  justify  anyone  in  publishing 
a  false  charge  of  specific  acts  of  culpable 
dishonesty  against  a  candidate  for  office 
which  directly  tends  to  injure  him  in  his 
profession  and  occupation,  or  to  defame  his 
reputation  for  honesty  and  integrity.  That 
conclusion  accords  with  reason  and  the 
great  weight  of  judicial  precedent.  Its 
application  will  promote  the  public  welfare 
by  restricting  the  spread  of  falsehood  and 
calumny,  always  too  readily  believed,  and 
protecting  the  reputation  and  character  of 
individuals  from  being  unjustifiably  and 
wantonly  assailed.  The  law  not  only  pro- 
tects the  person  and  property  of  the  citizen, 
but  vigorously  guards  as  equally  sacred  his 
personal  reputation  and  character.  And  we 
hold  that  the  defendant's  statement  con- 
cerning the  plaintiff,  complained  of  in  this 
action,  being  a  false  and  specific  charge  of 
dishonesty  towards  those  who  had  employed 
him,  and  which  charge  necessarily  tended 
to  injure  his  reputation  for  integrity  in 
his  profession,  was  not  within  the  doctrine 
of  qualified  privilege.  It  was  an  unauthor- 
ized defamatory  statement,  and  the  law 
implies  that  it  was  maliciously  made,  and 
therefore  actionable. 

The  conclusion  we  have  reached  renders 
It  unnecessary  perhaps  to  discuss  in  detail 
the  specific  exceptions,  for  they  all  chiefly 
rest  upon  the  defendant's  proposition  that 
the  alleged  slanderous  statement  was 
privileged. 

1.  On  cross-examination  the  plaintiff  was 
asked  if,  during  the  primary  campaign 
of  1913,  he  had  occasion  to  remonstrate 
against  a  certain  editorial  in  the  Inde- 
pendent Reporter  at  Skowhegan,  and  he 
replied  that  he  did,  for  the  reason  that  he 
conceived  it  to  be  an  unjust  attack  upon 
him.  He  was  then  asked  the  nature  of  that 
editorial,  and  was  not  permitted  to  answer. 

The  object  of  the  inquiry,  as  stated  by 
counsel  for  defendant,  was  to  show  that  the 
editorial  was  a  reflection  upon  the  personal 
reputation  of  the  plaintiff,  and  to  rebut 
malice  upon  the  part  of  defendant.  It  was 
competent  for  the  defendant  to  introduce 
evidence,  in  mitigation  of  damages,  that  the 
plaintiff's  general  reputation  as  a  man  of 
moral  worth  was  bad,  and  also  that  his 
general  reputation  was  bad  with  respect  to 
that  feature  of  character  covered  by  the 
defamation  in  question.  Sickra  v.  Small, 
87  Me.  493,  47  Am.  St.  Rep.  344,  33  Atl.  9. 
But  the  rule  is  too  well  established  to  admit 
of  doubt  that  the  general  reputation  of  a 
person  is  to  be  proved  by  the  oaths  of  wit- 
nesses who  know  what  that  general  reputa- 
tion is,  and  not  by  evidence  of  'specific' 
accusations  of  misconduct  against  the  per- . 
son,  or  of  general  rumors  of  ill  repute 
concerning  him.    Powers  v.  Cary,  04  Me.  9, 
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16;  Peterson  v.  Morgan,  116  Mase.  350; 
,1  Wigmore,  Ev.  §  74.  Whatever  may  have 
been  the  nature  of  the  editorial,  it  was 
clearly  incompetent  as  evidence  on  the 
question  of  the  plaintiff's  general  reputa- 
tion. Nor  was  it  admissible  to  rebut 
malice. 

2.  There  was  no  error  in  the  rulings, 
which  are  made  the  subject  of  exceptions 
III.,  IV.,  V.,  excluding  inquiries  as  to 
specific  rumors  or  reports  respecting  the 
plaintiff  similar  to  the  slanderous  state- 
ments complained  of.  The  object  of  the 
inquiries  was  to  rebut  malice,  but  the  pre- 
sumption of  malice  arising  from  the  publi- 
cation of  a  false  defamatory  charge  is  not 
rebutted  by  proof  that  the  publisher  had 
reason  to  believe  the  charge  was  true. 
Accordingly  evidence  of  similar  rumors  or 
reports  respecting  the  plaintiff  was  inad- 
missible. It  was  so  expressly  held  in 
Powers  v.  Cary,  supra. 

3.  That  portion  of  the  charge  which  is 
made  the  subject  of  exception  VI.  was,  in 
substance  and  effect,  an  instruction  to  the 
jury  that,  if  they  found  that  the  defendant's 
statement  concerning  the  plaintiff  was  prop- 
erly understood  by  those  to  whom  it  was 
made  as  applying  to  the  plaintiff  in  his 
profession  and  business,  then,  if  it  waa 
false,  it  waa  actionable  per  se,  because  the 
law  implies  that  there  was  malice  on  the 
part  of  the  defendant  in  making  it.  And 
that  is  the  equivalent  of  an  instruction 
that  it  was  not  a  privileged  communica- 
tion,— the  same  conclusion  that  we  have 
hereinbefore  expressed. 

4.  Exception  was  taken  to  the  following 
instruction:  "Every  man  has  a  right  to 
honestly  and  truthfully  comment,  rehearse, 
and  recite,  privately  and  publicly,  the  truth 
about  any  man  or  person.  Public  interest 
demands  that  public  affairs  should  be  freely 
commented  upon,  and  that  the  qualifications 
of  candidates  for  office  should  be  fairly, 
openly,  and  honestly  discussed;  immunity 
should  be  and  is  granted  to  comments  and 
discussions  of  this  nature.  But  this  im- 
munity does  not  extend,  either  in  reason 
or  by  law,  to  protect  false  statements 
maliciously  made,  untruthful  accusations 
wilfully  uttered,  for  the  purpose  of  char- 
acter injury,  or  false  charges  of  dishonesty 
in  a  man's  profession  or  business,  or  made 
with  a  total  and  reckless  indifference  as  to 
its  truth  or  falsity,  with  a  desire  and  a 
design  to  injure  him." 

The  defendant  has  no  reasonable  ground 
for  his  exception  to  that  instruction.  It 
was  as  favorable  to  the  defense,  we  think, 
as  the  law  would   allow. 

5.  The  defendant  complainB  that  three  of 
his  requested  instructions  were  not  given  as 


requested.  We  will  here  consider  all  hia 
requests  and  the  rulings  thereon  in  the 
order  as  presented  and  disposed  of  at  the 
trial. 

No.  1.  "It  is  for  the  jury  to  say  whether 
the  words  spoken  by  the  defendant  were 
spoken  of  and  concerning  his  profession  as 
an  attorney  at  law."  As  to  this  the  court 
said:  "I  think  I  have  covered  that  point. 
You  are  to  construe  the  words  spoken  at 
that  time  as  those  two  witnesses  had  a  right 
to  construe  them,  taking  their  everyday, 
common  meaning,  and  what  was  the  mean- 
ing conveyed  to  their  minds,  and  what 
meaning  do  the  words  convey  to  your 
mind." 

This,  of  course,  was  not  excepted  to,  but 
we  refer  to  it  here  because  it  iB  important 
to  be  considered  in  connection  with  the 
rulings  on  the  other  requests.  There  can 
be  no  doubt  that  the  jury  understood  from 
this  request  of  the  defendant,  and  the  in- 
struction given  thereunder,  that  it  was  an 
important  question  in  the  case  for  them 
to  decide  whether  the  words  spoken  by  the 
defendant  were  spoken  of  and  concerning 
the  plaintiff  in  his  profession  as  an  attorney 
at  law. 

No.  2.  "It  is  not  sufficient  to  establish  the 
foregoing  contention  that  the  effect  of  the 
word 8  spoken  would  be  to  injure  a  profes- 
sional reputation;  it  must  also  appear  that 
the  words  were  spoken  with  direct  reference 
to  the  profession."  This  request  was  prop- 
erly refused.  Defamatory  words  may  be 
such  and  so  spoken  that  they  naturally 
convey  to  the  hearers  a  meaning  applicable 
to  the  profession  of  the  person  of  whom 
they  are  spoken,  although  no  such  reference 
thereto  is  directly  made  by  the  speaker. 
And  we  have  already  pointed  out  that,  when 
defamatory  words  directly  tend  to  injure 
the  profession  or  occupation  of  him  of 
whom  they  are  spoken  they  are  actionable, 
although  not  directly  applied  by  the  speaker 
to  the  profession  or  occupation  of  the 
plaintiff. 

No.  3.  "The  fact  that  the  plaintiff  was  a 
candidate  for  Congress  renders  the  com- 
munication, if  made  with  reference  to  such 
candidacy,  qualifiedly  privileged;  and  the 
plaintiff  can  only  recover  by  showing  actual 
malice."  No.  4.  "The  plaintiff  cannot  re- 
cover if  the  defendant  spoke  the  words  in 
question  in  good  faith,  with  reference  to  the 
plaintiff's  said  candidacy,  in  an  honest  belief 
of  their  truth,  based  upon  reasonable  and 
probable  cause."  We  have  quoted  these  two 
requests  together  because  they  convey  sub- 
stantially the  same  idea.  As  to  the  last 
one  quoted  the  court  said:  "And  you  have 
heard  the  testimony,  and  the  arguments  of 
counsel  upon  that  request.    It  is  for  you  to 
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«j,  gtsnttemesi,  under  the  instructions  I 
to*  given  you,  bow  those  words  and  for 
•hat  purpose  they  "were  spoken." 

This  statement  of  the  court  again  empha- 
sized to  the  jury  that  the  vital  question  in 
die  case  was  whether  the  words  as  spoken 
naturally  conveyed  to  the  hearers  thereof 
the  meaning  that  they  were  spoken  concern- 
ing the  plaintiff  in  respect  to  his  profession, 
and  that  the  determination  of  that  question 
was  solely  for  the  jury  to  decide.  And  we 
think  the  jury  must  have  clearly  understood 
that,  if  they  did  not  find  that  the  words 
were  spoken  of  the  plaintiff  in  respect  to 
his  professional  conduct,  then  he  could  not 
recover.  Accordingly,  we  are  of  opinion  that 
there  waa  no  reversible  error  in  the  refusal 
of  those  requests  in  view  of  the  other 
instructions  already  given  and  the  added 
qualification  and  explanation  made  in  con- 
nection  with  the  refusal. 

No.  5.  "Actual  malice  implies  a  desire 
and  intention  to  injure."  This  waB  given. 
"And  a  mere  desire  to  defeat  a  man's  candi- 
dacy for  public  office  is  net  a  desire  and 
intention   to   injure   him   within   the   rule 


stated."  As  to  this  the  court  said:  "I 
cannot  give  you  the  last  part  of  that  in- 
struction as  requested.  As  I  said  before, 
if  you  find  that  there  was  actual  malice, 
and  that  those  words  were  spoken  of  him, 
and  were  an  injury  to  him  in  his  business, 
then  the  plaintiff  may  recover." 

Earlier  in  the  charge  the  court  instructed 
the  jury  as  to  actual  malice,  and  pointed 
out  to  them  that  it  waa  evidenced  by  the 
acts  or  words  of  the  party  chargeable  with 
malice,  and  he  particularly  called  their 
attention  to  the  respective  contentions  of 
the  parties  as  to  the  evidence  in  the  case 
bearing  on  the  issue  of  actual  malice  of 
the  defendant  in  speaking  the  slanderous 
words.  We  think  there  was  no  error  in  the 
ruling  as  to  this  requested  instruction. 

6.  That  instruction  which  is  made  the 
subject  of  exception  XII.  was  entirely  in 
harmony  with  the  law  applicable  to  this 
case  as  we  have  hereinabove  stated  it. 

Finding  no  reversible  error  in  any  of  the 
rulings  complained  of,  the  entry  will  be: 

Exceptions  overruled. 


Annotation 


Libel  and  slander:  words  or  publication  relating  to 
public  officer  or  candidate  for  office. 


/.  Defamatory  and  actionable  charac-  | 
ter  of  imputations  apart  from 
privilege : 

a.  In  general,  22. 

b.  IHfttinction  between   libel  and 

slander,  24. 

c.  Imputation  of  crime,  27. 

d.  Qualifications;    imputation    of 

incapacity,  27. 
€.   Imputation  of  misuse  of  public 
funds;  embezzlement,  20. 

f.  Lade  of  integrity;  hribery;  use 

of  office  for  profit  of  self  or 
others;  graft;  corruption  of 
voters,  31* 

g.  Neglect    of    duties;    nepotism; 

favoritism,  36, 
h.  Intoxication;  immorality;  vul* 

garity,  37. 
i,  Championship      of     unworthy 

causes,  etc.,  37. 


Scope. 

The  purpose  of  this  note  is  to  discuss 
the  questions  that  may  be  fairly  re- 
garded as  distinctive  to  actions  for  libel 
or  slander  affecting  a  public  officer  or 
candidate  for  public  office.  Many  im- 
portant  questions,   of   course,   arise   in 


I. —continued. 

j.  Oppression;  brutality,  40. 
k.   Tampering    with    public 

ords;  falsehood,  40. 
I.  Miscellaneous,  41. 
II.   Privilege: 

a.  In  general,  43. 

b.  Fair   comment   and   criticism, 

47. 
o.  Mistakes  of  fact: 

1.  Majority  and  strict  rule, 

64. 

2.  Minority  and  liberal  rule, 

68. 

d.  Communications    to    body    or 

person  charged  with  particu- 
lor  or  special  duty  or  inter- 
est, 78. 

e.  Report  of  official  proceedings, 

89. 


cases  in  which  the  plaintiff  was  in  fact 
an  officer  or  candidate  which  are  in  no 
proper  sense  distinctive,  but  are  common 
to  other  classes  of  cases.  With  such 
questions  this  note  is  not  concerned. 
Some  of  these  questions  have  been 
treated  in  other  notes  in  this   series.1 


*  See  L.R JL  Indexes  under  the  title,  "Libel 
and  Slander."  As  especially  applicable  to 
actions  for  libel  or  slander  affecting  officers 
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or  candidates  for  office,  see  notes  in  23 
L.R.A.(N.S.)  726;  26  L.R.A.(N.S.)  382;  and 
42  IOUM&&)  370,  on  "Right  of  one  not 
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Questions  in  relation  to  libel  or  slander 
of  a  judicial  officer  or  juror,  though 
otherwise  within  the  scope  of  the  present 
note,  are  excluded  because  they  have 
been  treated  in  another  note.8 

On  the  question  of  privilege  as  af- 
fected by  the  extent  of  publication,  see 
notes  to  Coleman  v.  MacLennan,  20 
L.R.A.(N.S.)  361,  and  Conrad  v.  Rob- 
erts, L.R.A.1915E,  131. 

Cases  involving  defamation  of  teach- 
ers are  not  within  the  scope  of  the  note. 

/.  Defamatory  and  actionable  charac- 
ter of  imputations  apart  from  privi- 
lege. 

a.    In  general. 

As  indicated  by  the  division  heading, 
the  various  subdivisions  of  division  I. 
are  concerned  with  the  question  as  to 
what  imputations  affecting  a  public  offi- 
cer or  candidate  for  public  office  are  re- 
garded as  defamatory  so  as  to  sustain 
an  action  for  libel  or  slander,  considered 
apart  from  the  question  of  privilege, 
which  .is  subsequently  treated.  The 
citation,  therefore,  of  cases  in  these 
subdivisions  carries  no  implication  for 
or  against  the  privileged  character  of 
the  imputations. 

There  are,  of  course,  many  principles 
and  rules  for  the  interpretation  of  al- 
leged libelous  publications  which,  though 
frequently  applied  in  cases  where  the  al- 
leged libel  affected  an  officer  or  candi- 
date for  office,  are  not  distinctive  to 
such  cases,  but  common  to  libel  cases 
generally.      No  attempt  has  been  made 


to  formulate  these  principles  and  rules. 
In  many  cases  the  publications  com- 
plained of  are  so  long  and  involved  that 
it  is  impracticable  to  reproduce  them 
even  in  substance,  and  only  possible  to 
indicate  the  defamatory  sense  sought  to 
be  ascribed  by  the  plaintiff  to  the  lan- 
guage,—  in  other  words,  the  particular 
fault  or  misconduct  which  he  claims  to 
have  been  imputed  to  him;  e.  g.,  bribery, 
corruption  of  voters,  inefficiency,  favor- 
itism, etc., — and  to  indicate  whether  or 
not  the  language  was  deemed  to  be  sus- 
ceptible of  that  interpretation,  and  if 
so,  whether  it  was  actionable  per  sef 
without  undertaking  to  set  out  the  par- 
ticular language  which  was  the  subject 
of  the  court's  interpretation. 

The  familiar  rule8  that  it  is  the 
province  of  the  judge  to  decide  whether 
a  publication  is  capable  of  the  meaning 
ascribed  to  it  by  the  innuendo,  and  for 
the  jury  to  determine  whether  such 
meaning  is  truly  ascribed  to  it,  is,  of 
course,  applicable  to  publications  af- 
fecting an  officer  or  candidate  for  office.* 

There  is  some  ambiguity  in  the  use  by 
the  courts  of  the  phrase  "per  se"  in 
characterizing  the  actionable  quality  of 
the  language  involved.  Ordinarily  that 
phrase  is  used  in  the  law  of  libel  and 
slander  simply  to  express  the  idea  that 
the  allegation  and  proof  of  special  dam- 
ages are  not  necessary  to  sustain  the  ac- 
tion ; 6  but  occasionally  it  is  employed  in 
the  broader  sense  of  negativing  the  ne- 
cessity of  proof  of  extrinsic  fects 
to  show  the  defamatory  character  of 
the  imputation.6     Unless  otherwise  ex- 


specially  named  to  maintain  action  for  libel 
or  slander  based  on  charges  made  against 
a  class  or  group  of  persons  to  which  he 
belongs." 

On  the  question  of  privilege  as  affected  by 
the  extent  of  publication,  see  notes  to  Cole- 
man v.  MacLennan,  20  L.R.A.(N.S.)  361, 
and  Conrad  v.  Roberts,  L.R.A.1915E,  131. 

« Note  to  Smallwood  v.  York,  L.R.A. 
1915D,  578. 

a  See  17  R.  C.  L.  p.  43& 

*  The  question  whether  the  language  used 
by  the  defendant  is  susceptible  of  an  inter- 
pretation which  renders  it  actionable  per  se 
is  for  the  court;  but  if  the  language  is  sus- 
ceptible either  of  a  defamatory  or  an  in- 
nocent interpretation,  the  question  which 
interpretation  it  should  bear  is  ordinarily 
for  the  jury,  and  the  courts  are  generally 
loath  to  disturb  the  finding  of  the  jury  in 
this  regard,  even  if  it  interprets  the  lan- 
guage in  a  nondefamatory  sense.  Munro  v. 
Quigley  (1898)  30  N.  S.  360.  The  court, 
however,  reversed  a  judgment  rendered  upon 
a  verdict  for  defendant,  the  evidence  being 
insufficient  to  warrant  the  finding  of  a  jus- 

L.R.A.I918E. 


tification,  and  the  article  published  not 
being  fairly  susceptible  of  any  construc- 
tion other  than  one  imputing  to  the  mayor 
of  a  town  the  use  of  his  power  over  em- 
ployees to  force  them  to  purchase  goods  at 
his  store. 

*  For  example,  in  17  R.  C.  L.  p.  264,  it  is 
said  that  "words  may  be  actionable  in 
themselves,  or  per  se,  or  they  may  be  ac- 
tionable only  on  allegation  and  proof  of 
special  damage,  or  per  quod."  Obviously  in 
this  sense  a  publication  is  none  the  less 
actionable  per  se  because  extrinsic  facts 
may  be  necessary  to  show  that  it  imputes, 
for  example,  the  crime  of  embezzlement,, 
than  if  that  were  apparent  on  the  face  of 
the  publication  itself. 

6  For  example,  in  Baker  v.  Warner  (1913) 
231  TJ.  S.  588,  58  L.  ed.  384,  34  Sup.  Ct. 
Rep.  175,  the  court  said  that  the  article  in 
question  was  not  libelous  per  se,  and  that 
it  was  necessary  to  set  out  extrinsic  facta 
to  show  that  the  writer  charged  the  plain- 
tiff (district  attorney)  with  corruption  in 
office;  but  clearly  assumed  that  if  the  arti- 
cle, in  the  light  of  the  extrinsic  facts,  sua- 
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plained,  however,  the  phrase  is  used  in 
this  note  in  the  former  sense,  and  there- 
fore the  citation  of  a  ease  in  support  of 
a  statement  that  a  certain  charge  or  im- 
putation is  actionable  per  se  means 
merely  that  it  is  actionable  without 
proof  of  special  damages ;  not  necessarily 
that  it  is  actionable  without  proof  of  ex- 
trinsic facts  to  aid  the  innuendo. 

A  few  comprehensive  generalizations 
as  to  the  actionable  quality  of  words  or 
publications  in  relation  to  public  officers 
or  candidates  for  public  offices  are  given 
at  this  point.  Their  application  and  ex- 
emplification in  more  specific  form  are 
left  for  the  subsequent  subdivisions. 

The  principle  is  well  settled  that  vari- 
ous charges  when  made  against  officers 
or  others  in  public  stations  of  trust  or 
profit  may  be  actionable,  which  would 
not  be  if  uttered  against  common  indi- 
viduals. The  reason  is  that  persons  in 
office,  or  such  other  stations,  may  lose 
their  employment,  and  the  profit  or  con- 
fidence incident  to,  or  may  be  subject  to 
prosecution  and  punishment  for  malfeas- 
ance or  other  offenses;  yet  there  are 
some  general  principles  applicable  to  all 
actions  of  slander  to  which  reference 
must  be  had  in  determining  the  action- 
ability of  words.7  Words  charging  mis- 
conduct in  office,  want  of  official  integ- 
rity or  fidelity  to  public  trust,  words  in- 
consistent with  the  due  fulfilment  of 
official  duty,  words  which  tend  to  de- 
prive an  official  of  his  office,  and  words 
which  are  likely  to  produce  public 
contempt  and  the  reprobation  of  right- 
minded  men,  are  libelous  per  se.8  Written 
words  which  impute  that  one  holding 
an  office  has  been  guilty  of  improper 
conduct  in  that  office,  or  has  been  actu- 
ated by  wicked,  corrupt,  or  selfish  mo- 


tives, or  is  incompetent  for  the  position, 
are  actionable.9  Where  the  declaration 
charges  a  libel  of  the  plaintiff  in  respect 
of  his  duties  as  a  public  officer,  to  sup- 
port a  finding  that  they  are  libelous 
they  must  impute  to  the  plaintiff,  as  a 
public  officer,  some  base  or  corrupt 
motive  or  incapacity  in  the  discharge  of 
the  duties  of  the  office,  or  some  unfitness 
to  perform  the  duties  of  the  office,  or 
want  of  integrity  in  the  discharge  of 
them.10  The  question  whether  or  not  a 
candidate  for  office  would  be  disquali- 
fied for  holding  it  if  facts  published  of 
him  were  true  does  not  furnish  the  test 
for  determining  whether  or  not  the  pub- 
lication was  libelous.11  Where  the 
plaintiff's  plea  does  not  aver  that  he 
occupied  any  official  position,  nor,  in 
consequence,  that  the  words  complained 
of  were  spoken  of  him  in  relation 
thereto,  in  determining  the  legal  import 
of  the  words  constituting  the  cause  of 
action  their  sense  must  be  confined  to 
their  application  to  the  plaintiff  as  a 
private  citizen;  and  the  plaintiff  cannot, 
upon  the  trial,  enlarge  the  significance 
of  the  words  so  as  to  make  them  refer 
to  him  as  a  public  officer,  without  an 
amendment  for  that  purpose.19 

The  general  rule  that  the  truth  of  the 
charge  or  imputation  is  a  complete  de- 
fense to  a  civil  action  for  libel  or  slan- 
der 18  is,  of  course,  applicable  to  charges 
or  imputations  affecting  an  officer  or 
candidate  for  office;  ana  questions  as  to 
the  requisites  and  sufficiency  of  pleas  in 
justification  frequently  arise  in  this 
class  of  cases,  but  they  rarely  involve 
points  at  all  distinctive  to  such  class, 
and  therefore,  beyond  the  citation  of  a 
few  illustrative  cases  in  the  footnote,14 
no  attempt  will  be  made  to  discuss  them. 


tained  the  innuendo  of  corruption, — a 
question  on  the  facts  for  the  jury, — it 
would  be  actionable  without  proof  of 
special  damages;  in  other  words,  actionable 
pt-r  se  as  that  phrase  is  commonly  used. 

*Hogg  v.  Dorrah  (1835)  2  Port.  (Ala.) 
212. 

•  Tawney  v.  Simonson,  W.  &  H.  Co. 
(1909)  109  Minn.  341,  27  L.R.A.(N.S.)  1035, 
124  N.  W.  229. 

•  Cook  v.  Pulitzer  Pub.  Co.  (1912)  241 
Mo.  326,  145  S.  W.  480. 

l+Kilgour  v.  Evening  Star  Newspaper  Co. 
(1902)  96  Md.  16,  53  Atl.  716,  holding  that 
a  publication  intimating  that  the  state's  at* 
torney  had  stifled  an  investigation  as  to  the 
death  of  a  child  by  stating  that  he  would 
not  recommend  the  payment  of  the  cost  of 
an  autopsy  if  one  were  held  was  not  libel- 
ous per  se,  upon  the  ground  that  in  making 
such  statement  he  was  not  acting  in  his 
official  capacity  as  state's  attorney. 
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u  Belknap  v.  Ball  (1890)  83  Mich.  588, 
11  L.R.A.  72,  21  Am.  St.  Rep.  622,  47  N.  E. 
674. 

"Cullen  v.  Stough  (1917)  258  Pa.  196, 
101  Atl.  937. 

is  See  notes  in  21  L.R.A.  502;  31  L.R.A. 
(N.S.)  132;  and  60  L.R.A.(N.S.)  1040. 

l*  Holland  v.  Hall  (1912)  22  Ont.  Week. 
Rep.  209,  3  D.  L.  R.  722  (slander),  is  an 
illustration  of  cases  where  the  words,  if 
deemed  defamatory,  were  justified  by  the 
facts. 

A  rather  extraordinary  instance  of  the 
potentiality  of  truth  as  a  defense  is  afforded 
by  Jeannotte  v.  Gauthier  (1897)  Rap.  Jud. 
Quebec,  6  B.  R.  520,  appeal  dismissed  in 
(1898)  28  Can.  S.  C.  590,  holding  that  a 
statement  made  by  a  candidate  for  office, 
which  was  subsequently  printed,  that  he 
had  bribed  the  plaintiff,  a  rival  candidate, 
when  he  was  presenting  himself  as  a  can- 
didate at  a  former  election,  to  retire  from 
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fc.  Distinction,  between  libel  and 
slander. 

The  general  rule  that  written  or 
printed  words  exposing  the  person  to 
whom  they  refer  to  hatred,  ridicule,  eon- 
tempt,  shame,  or  disgrace  are  libelous 
per  se16  applies  to  publications  relating 
to  an  officer  or  candidate  for  office,  as 
well  as  to  other  persons.16  And  the  set- 
tled distinction  between  written  or 
printed  and  mere  oral  defamation,  with 
the  corollary  that  much  which  if  spoken 
would  not  be  actionable  without  an  aver- 
ment of  extrinsic  facts  or  an  allegation 
and  proof  of  special  damage  is  action- 
able when  written  or  printed,17  has  some 
applicability  to  the  cases  falling  within 
the  scope  of  this  note; 18  but  the  distinc- 


tion is  of  somewhat  less  practical  im- 
portance than  in  other  classes  of  cases, 
for  the  reason  that  the  common-law  rule 
that  in  general  spoken  words  are  action- 
able per  se  only  when  they  charge  the 
commission  of  a  crime  is  subject  to  a 
well-recognized  exception  in  case  of 
words  spoken  of  one  in  the  way  of  his 
office,  profession,  or  trade.19  One  of 
the  results  of  the  distinction  in  this 
class  of  cases,  however,  is  that  in  some 
cases  words  not  imputing  a  crime,  con- 
cerning one  who  was  in  fact  an  officer, 
which,  if  written  or  printed,  would  have 
been  actionable  per  se,  have  been  held 
not  to  be  so,  because  they  were  not 
spoken  of  the  plaintiff  in  the  way  of  his 
office.80     This,  of  course,  does  not  apply 


the  field,  was  justified  by  the  truth  of  the 
statement,  and  would  not  sustain  an  action 
for  libel  and  slander.  The  statement  of 
one  of  the  judges  of  the  supreme  court,  that 
the  defendant  ought  not  to  think  that  he 
had  escaped  with  honor  from  the  struggle 
before  the  courts,  was  a  natural  one  in  the 
circumstances. 

An  illustration  of  insufficient  pleas  of 
justification  of  an  article  reflecting  on  the 
conduct  and  character  of  a  former  officer  is 
afforded  by  Cook  v.  Tribune  Asso.  (1886)  6 
Blatchf.  362,  Fed.  Cas.  No.  3,165,  the  point, 
among  others,  being  made  that  some  of  the 
pleas  did  not  meet  and  justify  the  whole  of 
the  libel  as  set  forth  in  the  counts  which 
they  professed  to  answer,  and  more  specifi- 
cally, that  plaintiff  had  committed  an  em- 
bezzlement is  no  answer  to  the  charge  that, 
if  intrusted  with  public  moneys,  he  would 
commit  it  again,  the  court  observing  that 
the  pleader  overlooks  the  locus  paenitentise, 
to  the  benefit  of  which  every  person  is 
entitled. 

So,  an  oral  statement  to  the  effect  that 
defendant  was  ejected  bv  force  from  the 
city  hall  "by  a  gang  of  thieves,  murderers, 
and  robbers  and  pirates,  at  the  head  of 
whom  stood  that  old  gray-headed  scoun- 
drel," meaning  the  plaintiff;  that  he  com- 
mitted an  assault  on  defendant,  and  that 
there  were  some  police  officers  on  the  force 
of  whom  defendant  was  proud;  that  there 
were  others  who  were  burglars,  geese, 
stealers,  murderers,  and  pirates, — policemen 
who  would  hold  citizens  up  against  a  lamp 
post  and  rob  them,— was  held  to  be  libelous 
per  se,  and  not  justified  even  though  it  be 
conceded  that  the  ejection  of  defendant 
from  the  office  of  the  mayor  was  an  unlaw- 
ful act.  Woods  v.  Gleason  (1897)  18  App. 
Div.  401,  46  N.  Y.  Supp.  200. 

Applying  the  rule  that  the  plea  is  to  be 
taken  most  strongly  against  the  pleader,  it 
was  held  in  Gage  v.  Robinson  (1843)  12 
Ohio,  251,  that  a  plea  by  the  defendant  that 
the  plaintiff  was  clerk  and  agent  of  the 
fund  commissioners,  and  as  such  received 
large  sums  of  money  that  he  used,  con- 
verted, and  applied  to  hie  own  use,  and  I 
wholly  neglected  and  refused  to  pay  them  | 
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to  the  commissioners  on  their  order,  was 
insufficient  as  a  plea  in  justification  of  a 
publication  charging  the  plaintiff  with  being 
a  defaulting  scoundrel,  dishonest  and  guilty 
of  dishonest  practices,  since  the  facts  stated 
in  the  plea  do  not  justify  an  inference  of 
corruption  on  the  part  of  the  plaintiff  in 
respect  to  the  retention  of  the  funds. 

In  Skinner  v.  Powers  (1828)  1  Wend. 
(N.  Y.)  451,  the  court,  applying  the  rule 
that  the  justification  must  be  as  broad  as 
the  charge,  and  that  the  proof  of  the  truth 
of  one  of  the  many  charges  does  not  con- 
stitute a  justification,  held  that  the  justifi- 
cation pleaded  in  defense  of  an  action  for 
libel  affecting  the  agent  of  the  state  for 
escheated  land  was  insufficient. 

The  same  rule  was  applied  in  Bingham  v. 
Gaynor  (1910)  141  App.  Div.  301,  126  N.  Y. 
Supp.  353,  affirmed  in  (1911)  203  N.  Y.  27, 
96  N.  E.  84,  with  the  result  of  holding  in- 
sufficient a  plea  of  justification  for  a  libel 
imputing  misconduct  to  a  police  commis- 
sioner in  refusing  to  remove  a  picture  from 
the  rogues'  gallery. 

15  17  R.  C.  L.  p.  286. 

M  See  Shaw  v.  Crandon  Printing  Co. 
(1913)  154  Wis.  601,  143  N.  W.  698. 

"  17  R.  C.  L.  p.  262. 

"See  Craig  v.  Brown  (1838)  6  Blackf. 
(Ind.)  44  (slander) ;  Chipman  v.  Cook: 
(1803)  2  Tyler  (Vt.)  456:  Shaw  v.  Crandon 
Prating  Co.  (1913)  154  Wis.  601,  143  N.  W. 
698. 

l'See  Odgers,  Libel  &  Slander,  5th  ecL 
p.  39. 

*0The  extreme  technicality  of  the  law  in 
relation  to  slander,  and  especially  of  the 
rule  that  words  not  in  general  actionable 
per  se,  in  order  to  be  so  because  of  the  pro- 
fession or  office  of  the  person  to  whom  they 
relate,  must  be  spoken  of  him  touching  or 
in  the  way  of  his  calling,  is  illustrated  by 
a  recent  decision  of  the  House  of  Lords  in 
Jones  v.  Jones  [1916]  2  A.  C.  (Eng.)  481,  85. 
L.  J.  K.  B.  N.  S.  1519,  115  L.  T.  N.  S.  432, 
32  Times  L.  R.  705,  61  Sol.  Jo.  8,  holding 
that,  in  the  absence  of  proof  of  special 
damages,  an  action  would  not  lie  for  words 
imputing  to  plaintiff  immorality  with  a. 
married  woman,  although  the  plaintiff  was 
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in  fact  a  teacher,  there  being  no  reference 
in  the  statement  complained  of  to  his  office 
or  his  conduct  in  it.    The  point  is  discussed 
at  considerable  length  in  different  opinions 
by  members  of  the  court,  and  this  eomchi- 
sion    was    unanimously    reached,   notwith- 
standing that  the  jury  had  found,  in  re- 
sponse to  questions  by  Lush,  J.,  that  the 
words  "were  spoken  of  him  [plaintiff]   in 
the  way  of  his  calling;  that  is,  in  such  a 
way  as  to  imperil  the  retention  of  his  of- 
fice;" and  further,  that  "the  words  imputed 
that    he    was    unfit   to    hold    his    office." 
Defendant's  counsel  admitted  at  the  trial 
that  plaintiff  would  suffer  to  the  same  ex- 
tent and  no  more  than  a  man-  following  any 
other  occupation,  and  that  a  man  who  was 
a  schoolmaster  would  probably  be  dismissed 
from  his  employment  if  he  were  leading  an 
immoral  life,  just  as  a  man  following  any 
other  occupation  would  be.    The  court  took 
the  view  that  there  was  no  evidence  to  sup- 
port the  finding  of  the  jury  previously  re- 
ferred to,  and  that  the  trial  judge  was  in 
error  in  assuming  and  instructing  the  jury 
that  the  making  of  a  statement  in  such  a 
way  as  to  imperil  the  retention  of  the  office 
was  the  equivalent  of  or  amounted  to  a 
statement  touching  the  plaintiff  in  his  call- 
ing.   There  is  some  doubt  whether  the  view 
of  the  court  that  the  words  were  not  spoken 
of  the  plaintiff  touching  or  in  the  way  of 
his  calling  waB  because  the  calling  was  not 
mentioned  in  the  conversation  in  which  the 
defamatory  statement  was  made,  or  because 
the  statement  did  not  imply  that  the  im- 
moral act  was  committed  in  the  course  of 
or  in  connection  with  his  duties  as  teacher. 
The   former   view  would  seem  to  be  sus- 
tained by  the  references  in  the  opinions  to 
the  fact  that  the  plaintiff's  calling  was  not 
mentioned  in  the  conversation,  and  in  the 
report  of  the  case  in  the  court  of  appeal, 
whose  decision  was  affirmed  by  the  House 
of  Lords,  it  is  expressly  stated  that  Lush, 
J.,  the  trial  judge,  came  to  the  conclusion 
that  the  words  were  actionable  per  se,  al- 
though the  defendant  uttering  them  did  not 
refer   to   the   plaintiff  as   being   a   school- 
master, and  although  it  did  not  appear  that 
she  knew  that  he  held  that  office.     Other 
expressions  in  the  opinions,  however,  seem 
to  support  the  other  view;  and  this  view  is 
further  sustained  by  the  citation  in  one  of 
the  opinions  of  the  court  of  appeal  of  the 
case  of  Ayre  v.  Craven  (1834)  2  Ad.  &  £1. 
2,  111  Eng.  Reprint  1,  4  Nev.  &  M.  220,  4 
li  J.  K.  B.  N.  8.  35,  as  authority  for  the 
proposition  that  to  say  of  a  physician  that 
he  had  debauched  a  lady  patient  would  be 
actionable  per  se,  but  to  say  that  he  had 
committed  adultery,  or  was  a  defendant  in 
an  action  of  criminal  conversation,  or  was 
of  general  immoral  behavior,  would  not  be 
actionable  per  se.    The  report  of  that  case 
indicates  that,  under  the  principle  stated, 
the  statement  was  held  not  actionable  per 
se,  although  it  seems  to  have  used  the  term 
"Dr.*  in  identifying  the  plaintiff.    The  case 
of  Ayre  v.  Craven  was  also  relied  upon  in 
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the  House  of  Lords.  Lord  Wrenbury,  in  his 
opinion  in  Jones  v.  Jones,  observed  that 
Lord  HerscheTPs  judgment  in  the  case  of 
Alexander  v.  Jenkins  [1892]  1  Q.  B.  (Eng.) 
797,  61  L.  J.  Q.  B.  N.  8.  634,  t*  h,  T.  K.  S. 
391,  40  Week.  Rep.  040,  56  J.  P.  462,  was 
most  instructive  and  leaves  the  reader  con* 
vinoed  that  to  look  for  a  principle  in  the 
law  of  slander  is.  an  idle  quest,  and  that 
legislation  is  the  only  remedy  which  can  es- 
tablish a  principle  or  lay  down  a  satisfac- 
tory code. 

Upon  the  theory  that  to  sustain  an  action 
for  slander  at  common  law  the  words  must 
charge  the  party  with  an  offense  not  only 
indictable,  but  of  moral  turpitude,  it  was 
held  in  McCuen  v.  Ludlum  (1839)  17 
N.  J.  L.  12,  that  words  spoken  of  a  post- 
master, that  he  had  broken  open  defend- 
ant's letters  in  the  postoffice,  were  not  ac- 
tionable per  se  in  the  absence  of  any  words 
of  inducement  to  sustain  the  innuendo  that 
the  plaintiff  unlawfully,  and  in  violation  of 
official  duty,  broke  open  the  defendant's 
letters,  as  he  may  have  broken  them  open 
by  authority  of  law,  by  accident  or  inad- 
vertency, or  by  request  or  permission.  The 
court  observed  that  the  mere  opening  of 
letters,  whether  for  the  gratification  of  idle 
curiosity  or  as  an  act  of  wantonness,  does 
not  involve  the  idea  of  moral  turpitude,  or1 
render  a  man  infamous  in  such  a  sense  as 
the  law  imputes  to  those  terms  when  it  is 
settling  the  doctrine  of  slander  at  common 
law. 

In  Oakley  v.  Farrington  (1799)  1  Johns, 
Cas.  (N.  Y.)  129,  1  Am.  Dec.  107,  an  action 
for  slander  for  the  following  words: 
"Squire  Oakley  is  a  damned  rogue,M  it  was 
held  that  they  were  not  actionable,  it  not 
appearing  that  they  were  spoken  of  him  in 
his  official  capacity. 

Words  not  actionable  in  themselves  are 
not  actionable  when  spoken  of  one  in  an 
office  unless  they  toucn  him  in  his  office. 
Van  Tassel  v.  Capron  (1845)  1  Denio  (N.  Y.) 
250,  43  Am.  Dec.  667,  holding  that  an  oral 
statement  that  there  was  a  combined  com- 
pany to  chest  strangers,  and  that  Squire 
Van  Tassel,  the  plaintiff,  who  was  a  justice 
of  the  peace,  had  a  hand  in  it,  and  that  he 
and  certain  others  were  "a  set  of  damned 
blacklegs,"  was  not  actionable,  the  declara- 
tion not  showing  that  the  imputation  was 
connected  with  the  plaintiff's  official  con- 
duct. 

In  slander  it  is  a  general  rule  that  words 
not  actionable  in  themselves  are  not  action- 
able when  uttered  of  one  in  an  office,  unless 
they  touch  him  in  his  office.  Kinney  v. 
Nash  (1849)  3  N.  Y.  177;  O'teary  v.  New 
York  News  Pub.  Co.  ( 190O)  51  App.  Div.  2, 
64  N.  Y.  Supp.  327  (holding,  however,  that 
the  rule,  if  applicable  at  all  to  libels,  was 
not  applicable  in  the  case  at  bar,  for  the 
reason  that  the  article  imported  that  the 
plaintiff  had  made  an  assault,  and  so  would 
have  been  actionable  as  relating  to  the 
plaintiff  even  in  his  individual  character). 
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less  of  the  plaintiff's  character  as  an  offi- 
cer or  candidate.21  The  strictness  and 
illiberality  of  the  law  as  to  slander  also 
accounts  for  the  decisions  in  some  cases 
that  the  defamatory  words,  to  be  action- 
able per  se  because  of  the  office,  must  be 
spoken  while  the  plaintiff  is  in  the  office, 
and  not  afterwards.*  This  view,  of 
course,  does  not  apply  if  the  words 
spoken   amount   to   a  charge   of  crime 


which  would  be  actionable  apart  from 
the  official  character.**  To  sustain  a 
charge  of  libel,  however,  against  one  in 
his  official  capacity,  it  is  not  necessary 
that  the  person  shall,  at  the  time  of  the 
publication,  still  hold  the  office.*4  And 
it  has  been  held  that  the  fact  that  a 
public  board  of  which  the  plaintiff  was 
a  member  was  not  organized,  and  did 
not   enter   upon    the    discharge   of   its 


The  technicality  of  the  law,  especially  in 
actions  for  slander,  is  illustrated  by  Hos- 
ford  r.  Allen  (1827)  1  Vt  50,  holding  that 
an  action  for  slander  in  imputing  miscon- 
duct to  the  plaintiff  while  in  charge  of  a 
jury  at  a  justice  court  failed  because  the 
words  were  alleged  to  hare  been  spoken  of 
him  in  his  official  capacity  of  deputy  sheriff, 
whereas,  under  the  law,  the  duty  which  he 
performed  with  reference  to  the  jury  rested 
upon  him  by  virtue  of  his  special  appoint- 
ment and  oath  for  that  particular  service, 
and  not  in  virtue  of  his  general  office  as 
deputy. 

Words  spoken  by  defendant  to  the  effect 
that  he  had  seen  a  letter  regarding  an  of- 
ficer of  the  police  force  (meaning  the  plain- 
tiff) ,  who  "had  been  guilty  of  conduct  unfit 
for  publication,"  were  held  not  to  support 
an  action  for  slander  in  the  absence  of  any- 
thing to  show  how  the  imputation  was  con- 
nected by  the  speaker  with  the  plaintiff's 
office  as  superintendent  of  police,  and  that 
as  such  it  was  his  duty  to  conduct  himself 
with  decency  and  propriety  while  on  duty. 
James  v.  Brook  (1846)  9  Q.  B.  7,  115  Eng. 
Reprint,  1178,  16  L.  J.  Q.  B.  N.  S.  17,  10 
Jur.  541. 

But  in  Pattanoall  v.  Mooers,  ante,  14, 
it  was  held  that,  to  be  actionable,  slander- 
ous words  need  not  be  applied  by  the 
speaker  to  the  profession  or  occupation  of 
the  one  referred  to  if  they  are  such  as  nat- 
urally convey  to  the  hearers  a  meaning  ap- 
plicable to  such  profession  or  occupation. 

aiThus,  in  Harwood  v.  Astley  (1804)  1 
Bos.  &  P.  N.  R.  47,  127  Eng.  Reprint,  375, 
8  Revised  Rep.  756  (slander),  holding  that 
words  imputing  to  a  candidate  for  Parlia- 
ment the  murder  of  his  father  were  action- 
able, the  court  said  that  if  the  words  are 
actionable  in  themselves,  it  is  quite  imma- 
terial whether  they  were  spoken  of  the 
plaintiff  as  a  candidate  or  not,  and  affirmed 
generally  that  defamatory  words  which  are 
actionable  in  themselves  are  not  less  so  be- 
cause alleged  to  have  been  spoken  of  one  as 
a  candidate  for  office.  It  does  not  expressly 
appear  that  the  hypothesis  of  this  state- 
ment includes  good  faith  and  an  honest 
belief  on  the  part  of  the  person  making  the 
statement. 

a*  Thus,  it  was  held  in  Forward  v.  Adams 
(1831)  7  Wend.  (N.  Y.)  207,  that  slander 
will  not  lie  for  words  spoken  of  a  person  in 
the  discharge  of  his  official  duties,  if  the 
office  has  ceased  at  the  time  of  the  speaking 
of  the  words. 

It  is  well  settled  on  authority  that  words 
spoken  of  a  person  in  respect  to  his  office 
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or  employment,  and  actionable  only  by  rea- 
son thereof,  must  be  spoken  while  he  is 
holding  such  office  or  pursuing  such  employ- 
ment, and  not  afterwards.  McKee  v.  Wil- 
son (1882)  87  N.  C.  300.  This  is  expressly 
ruled  as  a  correct  statement  of  the  law  in 
Edwards  v.  Howell  (1840)  32  N.  C.  (10 
Ired.  L.)  211,  holding  that  words  spoken  of 
the  plaintiff,  who,  at  the  time,  was  holding 
the  office  of  constable,  imputing  that,  dur- 
ing a  previous  term  of  office,  he  had  made 
a  false  return  of  an  execution,  were  not 
libelous  per  se.  It  was  conceded  that  if 
the  words  had  imputed  a  crime,  they  would 
have  been  actionable  notwithstanding  that 
the  original  term  of  office  had  expired. 

83  Words  imputing  a  crime,  e.g.,  the  ac- 
ceptance of  a  bribe  by  plaintiff  while  coun- 
cilman, are  actionable  per  se,  and  special 
damages  need  not  be  proved,  although  they 
were  spoken  after  the  term  of  office  had 
expired.  Jarman  v.  Rea  (1902)  137  CaL 
339,  70  Pac.  216  (slander).  The  court 
quotes  Townshend  on  Slander  &  Libel, 
§  189,  as  follows:  "No  language  concern- 
ing one  in  any  special  character,  published 
after  he  has  ceased  to  occupy  that  charac- 
ter, can  be  actionable  as  concerning  him  in 
such  character.  One  of  the  essential  ele- 
ments of  the  actionable  quality  of  language 
concerning  one  in  his  occupation  or  office  is 
the  fact  that  the  person  whom,  the  language 
concerns  is  in  such  occupation  or  office." 
Apparently  the  thought  of  the  court  is  that 
this  principle  does  not  apply  where,  as  in 
the  case  of  a  crime,  the  conduct  ascribed 
to  the  plaintiff  would  be  prejudicial  to  him 
in  his  private  capacity.  The  principle  as 
stated  in  Townshend  has  scope  in  cases 
where  words  used  would  bear  only  upon  the 
plaintiff  in  his  character  as  an  officer,  and 
not  in  his  private  character.  And  see  Ed- 
wards v.  Howell  (N.  C.)  supra. 

**  The  proposition  that  it  is  possible  with 
impunity  to  charge  with  a  criminal  offense 
one  who  has  occupied  an  official  position, 
the  offense  being  charged  to  have  been  com- 
mitted while  acting  in  his  official  capacity, 
simply  because  the  man  has  ceased,  at  the 
time  the  words  are  spoken,  to  occupy  the 
office,  and  is  unable  to  prove  special  dam- 
ages, is  characterized  in  Crate  v.  McCallum 
(1905)  11  Ont  L.  Rep.  81  (an  action  for 
slander),  as  an  extraordinary  one,  and 
wholly  unsupported  either  on  principle  or 
by  authority. 

Sharpe  v.  Larson  (1897)  67  Minn.  428,  70 
N.  W.  1,  564;  Russell  v.  Anthony  (1879)  21 
Kan.  450,  30  Am.  Rep.  430. 
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duties  for  two  months  after  the  publica- 
tion, did  not  make  the  publication  leas 
libelous.28 

c.   Imputation  of  crime. 

Written  or  printed  words  which  im- 
pute a  crime  to  an  officer  or  candidate 
for  office  are,  of  course,  defamatory  and 
actionable  per  se.  That  is  assumed  in 
many  of  the  cases  subsequently  cited 
with  reference  to  specific  imputations  of 
misconduct.86  And  the  same  is  true  of 
spoken  words; m  at  least,  if  they  charge 
an  infamous  offense  involving  moral 
turpitude.88 


d.   Qualifications;  imputation  of  inca- 
pacity. 

It  has  been  held,  that  a  false  written 
charge  that  an  incumbent  of  an  office 
and  a  candidate  for  re-election  is  not  a 
citizen,  when  citizenship  is  a  requisite 
of  eligibility,  is  libelous  per  se.88* 

Written  or  printed  words  charging  an 
incumbent  of  or  candidate  for  an  office 
of  profit  with  incapacity,  unfitness,  or 
lack  of  skill  in  respect  of  the  office,  are 
actionable  per  se."  So,  an  imputation 
of  gross  ignorance  and  illiteracy  to  a 
candidate  for   Congress   has   been   held 


»  Truth  Pub.  Co.  v.  Reed  (1891)  13  Ky. 
L.  Rep.  323. 

**  It  is  libelous  per  se  to  impute  a  crime 
to  an  officer.  Cook  ▼.  Pulitzer  Pub.  Co. 
(1912)   241  Mo.  326,  145  S.  W.  480. 

Language  which  charges  or  imputes  a 
crime  to  an  officer  is  libelous  per  se.  Leuch 
t.  Berger  (1915)  161  Wis.  564,  155  N.  W. 
148. 

To  charge  a  candidate  for  public  office 
with  having  been  indicted  several  times  for 
maintaining  a  gambling  house  is  actionable 
per  se,  it  not  being  necessary  that  the 
words,  to  be  actionable  per  Be,  should  make 
the  charge  of  a  crime  in  express  terms. 
Knapp  v.  Campbell  (1896)  14  Tex.  Civ.  App. 
199,  38  S.  W.  765. 

To  falsely  charge  a  candidate  for  public 
office  with  being  indicted  for  the  commission 
of  a  crime  punishable  by  law,  and  declared 
a  felony,  is  actionable  per  se  as  a  libel. 
Jones  v.  Townsend  (1885)  21  Fla.  431,  58 
Am.  Rep.  676.  So,  to  falsely  publish  in  a 
newspaper  that  a  candidate  for  an  elective 
municipal  office  is  under  indictment  for  can- 
celing the  stamps  on  empty  liquor  casks, 
the  contents  of  which  he  has  sold  as  a  retail 
liquor  dealer,  is  libelous  per  se.    Ibid. 

**In  Brewer  v.  Weakley  (1802)  2  Overt. 
(Tens.)  99,  5  Am.  Dec.  656  (slander),  an 
oral  statement  concerning  a  candidate,  that 
he  had  committed  crimes,  was  held  action- 
able. 

»  According  to  McKee  v.  Wilson  (1882) 
87  H.  C.  300,  to  constitute  slander  of  a 
public  officer  by  charging  criminal  conduct 
in  office,  the  words  must  impute  to  the  of- 
ficer the  commission  of  an  infamous  offense, 
the  conviction  and  punishment  whereof  in- 
Tolves  moral  turpitude  and  social  degrada- 
tion; and  words  charging  a  misdemeanor 
are  not  actionable  when  only  a  fine  or  im- 
prisonment can  be  imposed. 

To  say  that  a  postman  detained,  broke 
open,  and  then  destroyed  mail  is  actionable 
as  imputing  a  gross  breach  of  official  faith 
and  duty,  and  a  degrading  and  infamous 
offense  under  the  laws  of  the  United  States. 
Harris  v.  Terry  (1887)  98  N.  C.  131,  3  S.  E. 
745  (slander). 

***MacInnis  v.  National  Herald  Printing 
Co.  (1918)  —  Minn.  — ,  L.R.A.— ,  — ,  167 
X.  W.  550. 


*»A  newspaper  article  charging  a  candi- 
date for  sheriff,  who  had  previously  held 
office,  with  having  proved  his  utter  ineffi- 
ciency and  unworthiness,  and  having  abused 
and  forfeited  every  right  he  may  have  had 
to  the  support,  confidence,  and  respect  of 
the  people  of  the  county,  and  with  having 
squandered  and  appropriated  to  his  own  use 
thousands  of  dollars  of  the  people's  money, 
is  libelous  per  se.  Simonson  v.  Lovewell 
(1915)  118  Ark.  81,  175  S.  W.  407. 

Words  concerning  one  in  office  which  im- 
pute to  him  a  want  of  integrity  or  mis- 
feasance in  his  office,  or  want  of  capacity 
generally  to  fulfil  the  duties  of  his  office,  or 
which  are  calculated  to  diminish  public  con- 
fidence in  him,  or  which  charge  him  with  the 
breach  of  some  public  trust,  are  actionable. 
So  it  is  libelous  to  impute  to  anyone  hold- 
ing an  office  that  he  has  been  guilty  of 
improper  conduct  in  that  office,  or  has  been 
actuated  by  wicked,  corrupt,  or  selfish  mo- 
tives, or  is  incompetent  for  the  post. 
Augusta  Evening  News  v.  Radford  (1873) 
91  Ga.  494,  20  L.R.A.  533,  44  Am.  St.  Rep. 
53,  17  S.  E.  612. 

The  rule  generally  obtaining  is  that 
words  written  of  one  holding  an  office  of 
profit,  charging  incapacity  or  want  of  in- 
tegrity, or  corruption  in  office,  are  libelous 
per  se  because  they  render  his  tenure  pre- 
carious, and  are  therefore  a  detriment  from 
a  pecuniary  point  of  view.  Children  v. 
Shunt  (1915)  168  Iowa,  531,  150  N.  W.  864. 

An  article  reflecting  upon  the  good  char- 
acter of  a  candidate,  and  imputing  to  him 
dishonesty,  corruption,  and  general  moral 
delinquency  such  as  to  make  him  unfit  for 
the  position  to  which  he  aspired,  is  libelous 
per  se.  Wheaton  v.  Beecher  (1887)  66  Mich. 
307,  33  N.  W.  503. 

A  newspaper  article  concerning  a  superin- 
tendent of  schools  was  construed  in  McCor- 
mick  v.  Hawkins  (1912)  169  Mich.  641,  135 
N.  W.  1066,  to  impute  gross  incompetency 
and  unfitness  for  the  position,  and  as  sucn 
to  be  libelous  per  se. 

A  newspaper  article  stating  that  the  vil- 
lage attorney  was  a  pettifogger  and  incom- 
petent, and  had  improperly  presented  a 
claim  against  the  village  for  services  in  a 
certain  matter,  is  libelous  per  se.  Smith  v. 
Kubbell  (1906)  142  Mich.  637, 106  N.  W.  546. 
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actionable  per  se.80  And  even  spoken 
words  which  impute  unfitness  or  inca- 
pacity as  regards  an  office  of  profit  are 


actionable,81  this  being  an  exception  to 
the  usual  rule  that  spoken  words  are 
actionable    only    when    they    impute    a 


An  article  stating  that  it  is  easy  "to 
work"  county  commissioners  was  held  ac- 
tionable in  Palmerlee  t.  Nottage  (1912)  119 
Minn.  351,  42  L.R.A.(N.S.)  870,  138  N.  W. 
312,  for  the  word  "work,"  in  the  connection 
and  manner  in  which  it  appeared  in  the 
publication,  conveyed  a  reflection  upon  the 
competency  and  integrity  of  the  officials. 

A  publication  which  imputes  to  a  village 
attorney  incompetency  to  defend  actions 
for  personal  injuries  is  libelous  per  se. 
Mattice  v.  Wilcox  (1895)  147  N.  Y.  624,  42 
N.  E.  270. 

It  is  libelous  to  charge  that  a  public  of- 
ficer is  unfit  for  the  office  which  he  holds 
(McAvoy  v.  Press  Pub.  Co.  (1906)  114  App. 
Div.  540,  99  N.  Y.  Supp.  1041) ;  or  to  charge 
a  detective  with  cowardice  (Holland  v. 
Flick  (1905)  212  Pa.  201,  61  Atl.  828). 

An  article  relating  to  a  county  auditor, 
who  was  a  candidate  for  re-election,  which 
suggests  that  school  and  township  officers, 
who  have  found  that  the  money  they  levied 
for  their  organizations  does  not  agree  with 
the  amount  received,  should  go  to  the  audi- 
tor's office  and  find  out  why  there  is  a  dif- 
ference, is  libelous  per  se,  as  it  imputes 
either  official  incompetency  or  malfeasance 
in  office.  Howe  v.  Thompson  (1914)  35  S.D. 
1,  150  N.  W.  301. 

The  mere  imputation  of  want  of  ability 
to  discharge  the  duties  of  an  office  of  profit 
is  sufficient  to  support  an  action.  It  is  not 
necessary  that  there  should  be  an  imputa- 
tion of  immoral  or  disgraceful  conduct. 
Lord  Herschell  in  Alexander  v.  Jenkins 
[1892]  1  Q.  B.  (Eng.)  797,  61  L.  J.  Q.  B. 
N.  S.  634,  66  L.  T.  N.  S.  391,  40  Week.  Rep. 
546,  56  J.  P.  452. 

But  a  newspaper  publication  charging 
that  an  ordinance  prepared  by  the  city  at- 
torney and  adopted  by  the  city  council, 
imposing  a  monthly  license  tax  on  keepers 
of  houses  of  ill  fame,  is  vague  in  its  limi- 
tations, and  that  the  city  attorney  probably 
forgot  to  add  to  the  ordinance  a  provision 
repealing  a  section  of  the  Penal  Code  of  the 
territory,  which,  unrepealed,  would  conflict 
with  the  ordinance,  is  not  libelous  per  se. 
Baxter  v.  Dorrington  (1910)  13  Aru.  140, 
108  Pac.  459. 

And  a  newspaper  publication  concerning 
a  candidate  for  the  office  of  circuit  attorney, 
stating  that  the  "candidacy  of  such  a  per- 
son as  Walsh  for  such  an  office  should  fill 
the  city  with  alarm,"  and  that  he  had  no 
qualifications  for  the  place;  that  his  spon- 
sors and  associates  were  the  survivors  of 
the  most  degraded  regime  that  St.  Louis 
ever  knew;  and  that  he  could  have  no 
proper  motive  in  aspiring  to  the  place,  is 
not  libelous  per  se  in  the  absence  of  extrin- 
sic facts  to  bring  out  the  defamatory  mean- 
ing. Walsh  v.  Pulitzer  Pub.  Co.  (1913)  250 
Mo.  143,  157  S.  W.  326,  Ann.  Cas.  1914C 
985.  The  court  said  that  the  sting  of  the 
first  statement  was  cured  by  the  sentence 
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which  said  that  he  had  no  qualifications  for 
the  place,  thus  freeing  the  publication  from 
any  possible  reflection  upon  plaintiff's  per- 
son or  professional  character,  and  confining 
the  criticism  to  his  fitness  for  the  place 
sought.  As  to  the  remainder  of  the  publica- 
tion, the  court  applied  the  principle  that 
when  language  is  obnoxious  and  susceptible 
of  more  than  one  meaning,  it  is  the  duty  of 
the  plaintiff  to  point  out  the  meaning  which 
he  claims  should  be  applied  to  the  language 
used. 

The  decision  in  Purdy  v.  Rochester  Print- 
ing Co.  (1884)  96  N.  Y.  372,  48  Am.  Rep. 
632,  holding  not  libelous  per  se  a  newspaper 
article  stating  that  the  plaintiff,  a  coroner, 
had  commenced  to  hold  an  inquest  on  the 
body  of  a  man  who,  it  was  afterwards  dis- 
covered, was  not  dead,  was  upon  the  ground 
that  the  language  used  did  not  relate  to  the 
plaintiff's  profession  as  a  physician,  and  as 
to  his  office  of  coroner,  it  contained  no  re- 
flection on  him,  but  exonerated  him  in  that 
capacity,  showing  a  prompt  and  efficient 
performance  of  the  duties  of  his  office. 

So,  a  charge  that  a  police  officer  is  unfit 
for  the  office  is  justified  where  it  appears 
that  he  is  a  member  of  a  political  society, 
and  the  statute  provides  that  no  person  on 
the  police  force  shall  be  a  member  of  any 
political  society.  McAvoy  v.  Press  Pub.  Co. 
(1906)  114  App.  Div.  540,  99  N.  Y.  Supp. 
1041. 

80  The  publication  of  a  false  and  mali- 
cious article  representing  a  candidate  for 
Congress  as  saying:  "I  don't  propose  to  go 
into  debate  on  the  tariff  differences  on  wool, 
quinine,  and  all  the  things,  because  I  ain't 
built  that  way,"  printing  the  words  in  a 
coarse  and  blotted  imitation  of  his  hand- 
writing, with  misspelled  words  and  an  imi- 
tation of  his  genuine  signature  at  the  end, 
is  libelous.  Belknap  v.  Ball  (1890)  83 
Mich.  583,  11  L.R.A.  72,  21  Am.  St.  Rep. 
622,  47  N.  W.  674. 

But,  on  the  contrary,  it  has  been  held 
that  words  spoken  or  written  which  impute 
weakness  of  intellect  to  a  candidate  for 
Congress  are  not  actionable.  Mayrant  v. 
Richardson  (1818)  1  Nott  &  M'C.  (S.  C.) 
347,  9  Am.  Dec.  707.  It  is  plain  from  the 
opinion  that  this  was  not  decided  on  the 
ground  of  privilege,  but  on  the  ground  that 
the  words  in  themselves  were  not  defama- 
tory in  an  actionable  sense,  and  the  court 
said  that  they  were  not  actionable  even  if 
false  and  malicious. 

31  To  render  words  actionable  per  se  when 
spoken  in  reference  to  the  official  character 
of  a  person  holding  an  office  of  profit,  it  is 
not  necessary  that  they  should  import  a 
crime;  it  is  sufficient  that  they  charge  in- 
capacity or  want  of  integrity  or  corruption 
in  the  officer.  Gove  v.  Blethen  (1874)  21 
Minn.  80,  18  Am.  Rep.  380  (action  by  jus- 
tice of  peace  for  slander). 

Words  charging  an  officer  with  ignorance- 
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crane.  But  it  is  held  in  some  eases  that 
m  imputation  of  unfitness,  as  distin- 
guished from,  misconduct,  for  an  office 
which  is  not  one  of  profit,  but  of 
credit  or  honor  only,  is  not  actionable 
per  se.82 

and  incapacity  are  actionable  per  se.  Spier - 
ing  v.  Andrae  (1878)  45  Wis.  330,  30  Am. 
Rep.  744  (holding  a  verbal  statement  to  the 
effect  that  the  defendant  did  not  want  to 
fit  before  such  "a  damned  fool  of  a  justice" 
was  actionable  per  se). 

» In  Alexander  v.  Jenkins  (1892)  1  Q.  B. 
(Enj.)  802,  61  L.  J.  Q.  B.  N.  S.  634,  66 
L  T.  N.  S.  391,  40  Week.  Rep.  546,  56 
J.  P.  452,  the  court  of  appeal,  after  quite 
an  extended  consideration  by  several  mem- 
bers of  the  court,  held  that  an  imputation, 
not  of  misconduct  in  office,  but  of  unfitness 
for  an  office  not  of  profit  but  of  honor  or 
credit  merely,  will  not  sustain  an  action  of 
slander  without  proof  of  special  damages, 
unless  the  conduct  charged  be  such  as  to 
subject  him  to  be  removed  from  or  deprived 
of  that  office;  and  it  was  accordingly  held 
that  words  spoken  of  a  town  councilor 
which  impute  that  he  was  unfit  to  discharge 
the  duties  of  town  councilor  because  he 
was  an  habitual  drunkard  would  not  sus- 
tain an  action  for  slander  in  the  absence  of 
proof  of  special  damage.  The  court  seems 
to  have  thought  that  this  rested  on  a  rather 
technical  distinction  which  was  nevertheless 
founded  in  the  decisions  and  should  not  be 
ignored.  While  it  is  not  expressly  so 
stated,  there  is  an  implication  that  it  might 
have  been  held  otherwise  in  an  action  for 
libel  based  on  the  same  language,  and  Ray, 
L.  J.,  expressly  reserved  his  opinion  on  the 
actionable  quality  of  such  words  if  spoken 
about  a  candidate  for  office. 

Lopes,  L.  J.,  in  Booth  v.  Arnold  (1805) 
1  Q.  B.  (Eng.)  571,  thus  states  the  principle 
laid  down  in  Alexander  v.  Jenkins  (Bug.) 
supra:  "Words  imputing  want  of  integrity, 
dishonesty,  or  malversation  to  anyone  hold- 
ing a  public  office  of  confidence  or  trust, 
whether  an  office  of  profit  or  not,  are  action «• 
able  per  se.  On  the  other  hand,  when  the 
words  merely  impute  unsuitableness  for  the 
office,  incompetency,  or  want  of  ability, 
without  ascribing  any  misconduct  touching 
the  office,  then,  according  to  the  decision  in 
Alexander  v.  Jenkins,  ...  no  action  lies, 
where  the  office  is  honorary,  without  proof 
of  special  damage." 

The  principles  and  distinctions  laid  down 
in  Alexander  v.  Jenkins  (Eng.)  supra,  with 
regard  to  an  office  of  profit  and  an  honorary 
office,  are  recognised  and  approved  by  the 
Alberta  supreme  court  in  Minchin  v.  Samis 
(1913)  24  West.  L.  R.  (Alberta)  739,  12 
D.  L.  R  137  (slander). 

» Advertiser  Co.  v.  Jones  (1910)  169 
Ala.  196,  53  So.  759  (holding  that  a  charge 
imputing  that  a  city  officer  had  sold  ma* 
terial  belonging  to  the  city  and  collected 
the  money  for  his  own  use  w&b  libelous 
per  se);  Simonson  v.  Lovewell  (1915)  118 
Ark.  81,  175  S.  W.  407  (charging  candidate 
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e.  Imputation  of  misuse  of  pubHe 
funds;  embezzlement. 

Language  which  imputes  to  an  officer 
or  candidate  for  office  the  crime  of  em- 
bezzlement, or  a  dishonest  use  of  public 
funds,  is,  of  course,  actionable  per  se;  88 


with  inefficiency,  unworthiness,  and  misap- 
propriation of  public  funds,  held  libelous 
per  se) ;  Viedt  v.  Evening  Star  Newspaper 
Co.  (1890)  8  Mackey  (D.  C.)  534  (holding  a 
charge  in  effect  that  plaintiff  was  bailee  of 
certain  goods  and  sold  the  same  and  con- 
verted the  proceeds,  and  because  of  this  was 
discharged  from  his  department,  was  libel- 
ous per  se) ;  People  v.  Fuller  (1909)  238  111. 
116,  87  N.  E.  336  (holding  that  a  newspaper 
article  charging  a  county  treasurer  with 
"filching"  money  from  the  treasury  was 
libelous  per  se);  Hays  v.  Allen  (1834)  3 
Blackf.  (Ind.)  408  (holding  that  an  oral 
charge  against  a  postmaster,  as  such,  of 
taking  money  from  a  letter  put  in  the  post- 
office  by  defendant,  and  appropriating  it  to 
his  own  use,  and  keeping  and  embezzling 
letters,  is  actionable  per  se);  Craig  v. 
Brown  (1838)  5  Blackf.  (Ind.)  44  (holding 
that  words  spoken  of  a  postmaster  in  his 
official  capacity,  that  he  "would  rob  the 
mail  for  $100;  yes,  he  would  rob  the  mail 
for  $5,"  are  actionable  slander);  Dow  v. 
Long  (1906)  190  Mass.  138,  76  N.  E.  667 
(holding  that  a  newspaper  article  which  in 
effect  charges  the  plnintiff,  the  chairman  of 
the  board  of  police,  with  being  a  man  of 
such  character  that,  from  his  standpoint, 
one  who  would  unlawfully  and  improperly 
spend  the  public  money — as-  it  is  intimated  a 
candidate  for  the  position  of  superintendent 
of  streets,  favored  by  the  plaintiff,  would 
do — was  hi b  ideal  superintendent,  and  that 
the  plaintiff  supported  him  because  he  was 
such  a  man;  is  libelous) ;  Merrill  v.  Post 
Pub.  Co.  (1908)  197  Mass.  185,  83  N.  E. 
419  (holding  that  a  count  of  a  declaration 
for  libel  in  publishing  an  article  referring 
to  the  arrest  of  the  sister  of  plaintiff  (post- 
master) for  stealing  letters,  and  implying 
that  some  persons  regard  her  as  a  woman 
who  placed  herself  in  a  compromising  posi- 
tion in  order  that  she  might  help  others, 
was  held  not  demurrable,  since  the  jury 
might  find  that  "others1*  meant  the  plaintiff, 
as  stated  in  the  innuendo) ;  Stoll  v.  Houde 
(1885)  34  Minn.  193,  25  N.  W.  63  (holding 
it  libelous  to  use  language  falsely  imputing 
that  a  county  treasurer  is  an  embezzler  and 
defaulter);  State  v.  Norton  (1909)  109 
Minn.  99,  123  N.  W.  59  (holding  that  a 
newspaper  article  stating  in  effect  that  a 
county  treasurer,  with  knowledge  that  he 
had  no  right  to  do  so,  withheld  for  two 
years  school  funds  belonging  to  the  district, 
during  which  time  he  had  the  use  of  the 
money  either  on  deposit  in  the  bank  in 
which  his  son  was  interested,  or  otherwise, 
charges  malfeasance  in  office  and  is  libelous 
per  se);  Morris  v.  Sailer  (1911)  154  Mo. 
App.  305,  134  S.  W.  98  (holding  that  an 
article  urging  as  a  reason  for  voting  against 
plaintiff  as  a  candidate  for  alderman  that 
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and  *it  is  not  necessary  that  the  facts 
stated  should  amount  to  a  crime.84  Of 
course,  to  be  actionable  on  this  ground 
the  language  used  must  sustain  an  in* 
nuendo  of  a  charge  of  embezzlement  or 
a  dishonest  use  of  public  funds,  and  in 


some  cases  the  decision  on  this  point  has 
been  in  favor  of  the  defendant  because 
the  words  did  not  sustain  such. an  innu- 
endo.85 So,  of  course,  the  charge  may 
be  justified.86 


he  had,  through  his  newspaper,  advocated 
an  increase  in  telephone  rates,  and  that  he 
could  not  escape  responsibility  by  saying 
that  he  merely  sold  space  in  his  newspaper, 
"for  an  editor  who  barters  his  space  and 
advocates  an  unrighteous  cause  will  sell  his 
influence  at  the  first  opportunity/'  is  sus- 
ceptible of  a  construction  which  will  render 
it  libelous,  and  the  question  is  for  the 
jury);  Farley  v.  McBride  (1905)  74  Neb. 
49,  103  N.  W.  1036  (holding  that  a  news- 
paper article  stating  that  a  sheriff  who  was 
a  candidate  for  re-election  had  obtained 
money  from  the  county  upon  a  false  and 
"imaginary"  account  for  expenses  which  he 
had  never  incurred  is  libelous  per  se) ; 
Cotulla  v.  Kerr  (1889)  74  Tex.  89,  15  Am. 
St.  Rep.  819,  11  S.  W.  1058  (holding  that 
a  publication  charging  that  a  county  com- 
missioner is  influenced  by  pecuniary  con- 
siderations in  the  discharge  of  his  duties, 
and  that  he  wilfully  sat  in  judgment  in  a 
matter  in  which  he  was  personally  and  pri- 
vately pecuniarily  interested,  is  libelous 
per  se,  as  the  matter,  if  true,  would  be 
ground  for  removal  from  the  office) ;  Dow- 
ner v.  Tubbs  (1913)  152  Wis.  177, 139  N.  W. 
820  (construing  publication  to  impute  to 
officer  the  unlawful  use  of  public  funds  to 
defeat  rival  candidate) ;  Leuch  v.  Berger 
(1916)  161  Wis.  564,  155  N.  W.  148  (con- 
struing an  article  to  be  susceptible  of  an 
interpretation  imputing  embezzlement  of 
public  funds  to  a  city  clerk  rather  than  a 
mere  statement  of  the  conceded  fact  that 
the  plaintiff  was  guilty  of  a  technical  vio- 
lation of  law  in  employing  regular  members 
of  his  force  to  do  work  outside  of  office 
hours  on  the  tax  roll). 

3*Forke  v.  Homann  (1896)  14  Tex.  Civ. 
App.  670,  39  S.  W.  210  (holding  a  news- 
paper article  libelous  per  se  which  charged 
that  a  school  treasurer  who  was  a  candidate 
for  school  trustee  had  been  guilty  of  mis- 
appropriation of  public  funds;  the  court 
observed  that  it  was  not  necessary  to 
charge  a  crime  in  terms,  it  being  sufficient 
that  the  words  employed  constituted  a 
statement  which  would  imply  that  an  of- 
fense was  committed,  and  would  be  so 
understood  by  those  reading  the  publica- 
tion); Todd  v.  East  Liverpool  Pub.  Co. 
(1906)  29  Ohio  C.  C.  158  (holding  that  a 
newspaper  publication  in  effect  charging  a 
policeman  with  having  taken  money  from  a 
person  arrested  by  him  and  refusing  to  ac- 
count for  the  same  is  libelous  per  se). 

A  newspaper  article  charging  a  county 
treasurer  with  having  filched  money  from 
the  treasury  is  libelous  per  se,  under  a 
statute  declaring  that  any  malicious  defa- 
mation tending  to  impeach  the  honesty, 
integrity,  virtue,  or  reputation  of  another, 
and  thereby  expose  him  to  public  hatred, 

L.R.A.1918E. 


contempt,  ridicule,  or  financial  injury,  is  a 
libel.  The  court  observed  that  it  was  not 
necessary  that  it  should  amount  to  a  crime. 
People  v.  Fuller,  238  IlL  116,  87  N.  E.  336. 

36  Henderson  v.  Hall  (1851)  19  Ala.  154 
(holding  article  in  question  not  susceptible 
of  interpretation  imputing  embezzlement) ; 
McLean  v.  Caverne  (1912)  175  IlL  App.  273 
(holding  that  the  entire  language  of  the 
article  could  not  be  so  construed  as  to  ren- 
der it  libelous  per  se  as  an  imputation  of 
misappropriation  of  public  funds) ;  Dodge  v. 
Shivley  (1901)  23  Ky.  L.  Rep.  549,  63  S.  W. 
442  (article  construed  not  to  impute  mis- 
appropriation) ;  State  v.  O'Donnell  (1917) 
141  La.  887,  75  So.  811  (holding  that  a 
statement  that  the  commission  council  of 
a  city  was  about  to  use  the  city's  funds 
for  buying  and  operating  a  race  track  for 
the  city  would  not  be  libelous,  as  it  would 
not  charge  the  members  of  the  council  with 
moral  turpitude  or  want  of  integrity,  or 
necessarily  bring  them  into  disrepute); 
Goodrich  v.  Hooper  (1867)  97  Mass.  1,  93 
Am.  Dec  49  (construing  language  used  as 
not  supporting  innuendo  of  embezzlement) ; 
Taylor  v.  Eneeland  (1843)  1  DougL  (Mich.) 
67  (alleged  slanderous  statement  construed 
not  to  bear  the  sense  ascribed  by  innuendo, 
that  plaintiff  [postmaster]  had  embezzled 
certain  papers  from  the  mail);  Sheibley  v. 
Fales  (1908)  81  Neb.  795,  116  N.  W.  1035 
(holding  that  a  newspaper  article  charging 
that  the  animus  of  an  attack  by  the  plain- 
tiff upon  the  character  of  a  candidate  for 
Congress  originated  in  a  case  in  which  the 
plaintiff  was  the  defendant  in  an  action 
brought  to  recover  fees  belonging  to  the 
county  which  the  plaintiff,  as  county  clerk, 
had  failed  to  account  for,  does  not  directly 
or  indirectly  charge  the  plaintiff  with  em- 
bezzlement) . 

A  publication  to  the  effect  that  the  chief 
of  police  collected  certain  fines  of  an  officer, 
which  fines  did  not  appear  by  the  record  of 
the  police  court  to  have  been  reported,  was 
held  in  Moss  v.  Harwood  (1904)  102  Va. 
386,  46  S.  E.  385,  net  to  support  the  in- 
nuendo of  an  imputation  of  embezzlement 
or  larceny,  and  not  to  come  within  the 
statute  as  to  insulting  words,  but  to  be 
actionable  under  the  rule  in  relation  to  pub- 
lications tending  to  injure  one's  reputation 
in  the  common  estimation  of  good  citizens. 

A  newspaper  publication  to  the  effect 
that  there  was  a  deficit  of  $25  in  the  plain- 
tiff's account  as  ex-county  treasurer,  which 
he  claimed  was  for  fees  collected  and  be- 
longing to  the  office,  and  not  to  the  county, 
is  not  libelous  per  se  as  amounting  to  an 
imputation  of  the  crime  of  embezzlement. 
Hofflund  v.  Journal  Co.  (1894)  88  Wis.  369, 
60  N.  W.  263. 

88  In  Ewing  v.  Ainger   (1893)   96  Mich. 
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/.  hub  of  integrity;  bribery;  use  of 
vffice  for  profit  of  self  or  others; 
graft;  corruption  of  voters. 

Words  imputing  corruption  or  a  want 
of  integrity  to  anyone  holding  an  office  of 
confidence  or   trust,   whether  an   office 


of  profit  or  not,  are  actionable  per  ae.87 
Thus,  an  imputation  amounting  to  a 
charge  that  an  officer  or  candidate  for 
office  has  received  a  bribe,  or  has  be- 
trayed his  trust  for  pecuniary  con- 
siderations, is  actionable  per  se.88  In 
some  instances,  however,  the  action  has 


$87, 66  N.  W.  996,  the  decision  in  favor  of 
tie  defendant  was  upon  the  ground  that  he 
lad  justified  the  charge  that  plaintiff  had 
roared  unlawfully  pay  for  his  services  as 
■pervwor. 

"Advertiser  Co.  v.  Jones  (1910)  169  Ala. 
196, 63  So.  769;  Jarman  v.  Rea  (1902)  137 
CaL  339,  70  Fac  216  (slander) ;  Daupiriny  v. 
Buhne  (1906)  153  CaL  757,  126  Am.  St. 
fep.  130,  96  Pne  880;  Tanner  v.  Embree 
(1908)  9  Cal.  App.  481,  99  P*c  547;  Truth 
Ppb.  Go.  v.  Reed  (1891)  13  Ky.  L.  Rep.  328; 
Kilgour  v.  Evening  Star  Newspaper  Oa 
(1902)  96  Md.  16,  53  Atl.  716;  Tawney  v. 
Simonson,  W.  &  H.  Co.  (1909)  109  Minn. 
341,  27  LJLA.(N.S.)   1035,  124  N.  W.  229. 

Words  which  tend  directly  to  diminish 
public  confidence  in  the  official  integrity  of 
ft  public  officer,  and  thus  to  injure  him  in 
the  business  of  his  office,  and  to  canse  his 
removal  from  office,  are  libelous.  Adamson 
▼.  Raymer  (1896)  94  Wis.  243,  68  N.  W. 
1000;  Nehrling  v.  Herold  Co.  (1902)  112 
Wis.  558,  88  K  W.  614. 

•  A  statement  imputing  the  crime  of 
bribery  to  a  city  councilman  in  connection 
with  a  city  contract  is  actionable  per  se. 
•Jtrman  v.  Rea  (1902)  137  Cal.  339,  70  Pae. 
216  (slander). 

To  state  of  a  member  of  the  legislature 
that  he  was  paid  to  vote  against  a  certain 
bill  is  slanderous  per  se.  Bennum  v.  Cour- 
«7  (1908)  7  Penn.  (Del.)  74,  76  Atl.  53. 
The  words  impute  a  crime.    Ibid. 

A  newspaper  article  amounting  to  a 
charge  that  a  member  of  the  legislature  and 
ft  candidate  for  re-election  was  bribed  to 
rote  for  a  certain  candidate  for  United 
States  Senator  is  libelous  per  se.  Star  Pub. 
Co.  t.  Donahoe  (1904)  —  DeL  — ,  65  L.R.A. 
MO,  58  Atl.  513. 

To  charge  a  prosecuting  attorney  with 
ttkmg  a  bribe  in  connection  with  a  pending 
au&inal  prosecution  is  libelous.  Young  v. 
Cbgg  (1884)  93  Ind.  371  (letter). 

It  is  actionable  per  se  to  charge  a  sheriff 
*ith  receiving  money  for  allowing  a  pris- 
oner to  escape  (McNally  v.  Burleigh  (1897) 
W  Me.  22,  39  AtL  285) ;  or  to  charge  an  offi- 
*  with  receiving  presents  for  permitting 
persons  to  occupy  sidewalks  for  business 
Purposes  (Com.  v.  Damon  (1884)  136  Mass. 
4*1  (libel);  or  to  charge  that  a  hignway 
wtomissioner  was  influenced  by  "boodle'*  in 
granting  a  franchise  to  use  a  street  (Boeh- 
2Jr  v.  Detroit  Free  Press  Co.  (1892)  94 
JGefc.  7,  34  Am.  St.  Rep.  318,  53  N.  W. 
J2);  or  to  charge  the  president  of  the  po- 
ll* and  fire  board  with  the  acceptance  of 
tariheg  to  tolerate  slot-machine  gambling 
(Weston  v.  Grand  Rapids  Pub.  Co.  (1901) 
IgMich.  375,  87  N.  W,  259). 
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A  newspaper  article  stating  that  the  city 
comptroller  had  been  sacrined  at  the  party 
convention  at  the  command  of  the  chief  of 
the  gang  and  his  lieutenants,  naming,  among 
others,  the  plaintiff,  who  was  an  alderman, 
and  that  the  "city  hall  ring"  must  have 
boodle  to  elect  themselves  and  carry 
through  their  scheme  for  plundering  the 
city,  and  to  that  end  the  comptroller  must 
be  gotten  rid  of,  was  held  to  be  libelous,  the 
statements  as  to  the  "city  hall  ring"  being 
fairly  susceptible  of  a  construction  making 
it  applicable  to  the  plaintiff  and  the  others 
previously  named.  Petsch  v.  Dispatch 
Printing  Co.  (1889)  40  Minn.  291,  41  N.  W. 
1034. 

It  is  libelous  per  se  to  charge  a  public 
officer  with  bribery  and  malfeasance  in  of- 
fice. Bee  Pub.  Co.  v.  Shields  (1903)  68 
Web.  750,  94  N.  W.  1029,  99  N.  W.  822. 

Applying  the  general  principle  that  a 
publication  is  libelous  which  tends  to  hold 
a  person  up  to  hatred,  ridicule,  or  contempt, 
it  was  held  in  Hand  v.  Winton  (1875)  38 
N.  J.  L.  122,  that  it  is  libelous  to  charge 
that  plaintiff,  who  was  a  member  of  a  po- 
litical convention,  under  the  influence  of  a 
bribe,  offered  a  resolution  that  the  meeting 
should  make  no  nomination  of  a  candidate 
for  a  certain  office.  The  case,  on  its  facts, 
however,  is  not  within  the  scope  of  the 
note. 

A  declaration  stating  that  the  defendant 
said  of  the  plaintiff  in  his  office  of  Justice 
of  the  peace  that  he  had  been  feed  by  a 
named  person  (who,  it  was  alleged,  had 
lately  had  a  cause  pending  and  determined 
before  the  plaintiff),  and  that  he  (the  de- 
fendant) could  do  nothing  when  the  magis- 
trate was  in  that  way  against  him,  was 
held  sufficient  on  a  motion  in  arrest  of  judg- 
ment for  plaintiff.  Lindsey  v.  Smith  (1811) 
7  Johns.  (N.  Y.)  359  (slander). 

In  Hoey  v.  New  York  Times  Co.  (1910) 
138  App.  Div.  149,  122  W.  Y.  Supp.  978,  a 
newspaper  article  on  the  editorial  page,  en- 
titled, "Roll  of  Dishonor",  and  stating  that 
the  assemblymen  who  voted  against  a  po- 
lice bill  had  done  what  they  could  to 
strengthen  the  league  of  the  police  with 
gamblers,  harlots,  thieves,  and  with  all 
sources  of  civil  and  moral  corruption  that 
the  "system'*  connoted,  was  held  susceptible 
of  an  interpretation  imputing  a  desire  to 
aid  and  assist  in  bribery  and  corruption  on 
the  part  of  the  plaintiff,  a  member  of  the 
legislature  Who  voted  against  the  bill;  the 
question  whether  it  should  be  so  interpreted 
being  for  the  jury. 

It  is  libelous  per  se  to  charge  a  public 
official  and  candidate  for  re-election  with 
malfeasance  in  office  in  accepting  money 
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failed  because  the  language  employed 
was  held  not  susceptible  of  an  interpre- 
tation charging  bribery.39  ,  But  it  hat 
been  held  that  words  charging  a  candi- 


date for  the  legislature  with  having  no 
copied  a  bribe  to  abandon  his  candidacy 
are  not  actionable,  although  coupled  with 
an  averment  of  special  damages.49 


from  pool  room  and  roulette  keepers  and 
liquor  dealers  in  return  for  protection 
against  violations  of  law.  Tiepke  v.  Times 
Pub.  Co.  (1897)  20  R.  I.  200,  37  Atl.  1031. 

A  publication  construed  to  be  libelous  per 
se  as  charging  plaintiff,  in  his  capacity  as  a 
senator,  with  betrayal  of  his  public  trust 
for  pecuniary  considerations.  Wilson  v. 
Noonan  (1868)  23  Wis.  106. 

A  '  publication  construed  *  to  charge  the 
plaintiff,  a  member  of  the  legislature,  with 
bribery  and  corruption  in  connection  with 
the  candidacy  of  a  certain  person  for  United 
States  Senator,  even  though  it  did  not  im- 
port all  the  technical  elements  of  the  crime 
of  bribery  necessary  to  support  a  eharge  to 
that  effect.  Scofield  v.  Milwaukee  Free 
Press  Co.  (1905)  126  Wis.  81,2  L.R.A.(N.S.) 
691,  105  N.  W,  227. 

Whether  the  article  in  question  amounted 
to  *  charge  that  a  candidate  for  office  sold 
his  political  influence  and  surrendered  his 
honest  belief  for  money  in  the  campaign 
was  held  to  be  a  question  for  the  jury,  it 
being  libelous  per  se  if  it  conveyed  that 
idea.  Putnam  v.  Browne  (1916)  162  Wis. 
524,  155  N.  W.  910. 

Words  in  an  article  concerning  a  public 
officer  that  "certain  employees  who  can 
make  much  with  little  salary  are  very 
lucky"  are  libelous  per  se.  Siebert  v. 
Vivoni  (1908)  4  Porto  Rice  Fed.  Rep.  111. 

*•  In  Sweaas  v.  Evenson  (1910)  110  Mian. 
304,  125  N.  W.  272,  during  a  contest  for 
the  removal  of  a  county  seat,  defendant 
charged  that  plaintiff,  then  a  candidate  for 
the  office  of  county  auditor,  had  sold  out  to 
one  of  the  contesting  places,  and  had 
"pledged  himself  to  support  them  in  the 
county  seat  matter  if  elected;  do  not  vote 
for  him;"  and  other  similar  matters.  It 
was  held  that  the  words  were  not  action- 
able, as  they  did  not  charge  the  statutory 
offense  of  bribery  at  and  before  election,  or 
the  offense  of  conspiracy  for  the  perversion 
or  obstruction  of  justice  in  the  due  adminis- 
tration of  the  laws. 

So,  an  oral  statement  to  the  effect  that 
the  plaintiff  was  unfit  to  hold  the  office  of 
city  attorney,  his  opinion  being  too  easily 
warped  for  a  money  consideration,  was  held, 
independently  of  any  question  of  privilege, 
not  to  be  libelous  per  se,  as  it  did  not  imply 
bribery  or  dishonesty.  Greenwood  v.  Cob- 
bey  (1889)  26  Neb.  449,  42  N.  W.  413. 

In  Branch  v.  Publishers:  George  Rnapp  & 
Co.  (1909)  222  Mo.  580,  121  S.  W.  93,  a 
newspaper  article  to  the  effect  that  a  rep- 
resentative-elect, after  informing  certain 
persons  that  he  could  not  reconcile  his  con- 
science to  support  a  certain  candidate  for  the 
United  States  Senate,  had  been  entertained 
at  the  candidate's  expense  at  a  hotel  and 
theater,  that  it  was  "easy  living."  and  that, 
to  make  a  long  story  short,  the  plaintiff  had 
reconciled  his  conscience  to  the  extent  of 
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signing  a  letter  pledging  his  support,  was 
interpreted  not  to  involve  a  charge  of  brib- 
ery or  financial  corruption.  Whether  the 
decision  against  the  plaintiff's  contention 
that,  even  if  not  construed  as  an  imputa- 
tion of  an  intention  to  accept  a  bribe,  the 
article  was  libelous  per  se,  because  it  sought 
to  create  the  impression  that  the  plaintiff 
was  actuated  by  improper  motives,  was 
upon  the  ground  that  the  article  in  this 
aspect  was  not  defamatory,  or  upon  the 
ground  that  it  was  privileged,  is  not  en- 
tirely clear.  The  court  observed  that  no 
honest  officer  has  any  right  to  complain 
of  just  and  fair  criticism,  and  when  the 
article  is  read  in  the  light  of  the  then  sur- 
rounding circumstances,  it  is  nothing  more 
than  a  comment  upon  the  conduct  of  the 
plaintiff  in  making  a  change  of  position  in 
regard  to  the  senatorship  from  what  the 
public  had  been  led  to  believe  it  had  been 
up  to  the  time  his  letter  was  published. 

The  article  complained  of  in  Macdonald  v. 
Mail  Printing  Go.  (1900)  32  Ont  Rep.  103, 
was  construed  not  to  be  susceptible  of  an 
interpretation  imputing  an  agreement  by 
which  plaintiff  was  to  be  corruptly  influ- 
enced in  the  discharge  of  his  duties  as  mayor. 

In  Baker  v.  Warner  (1913)  231  U.  S.  588, 
58  I*  ed.  384,  34  Sup.  Ct.  Rep.  175,  a  news- 
paper communication  referring  to  the  at- 
tendance of  plaintiff  (United  States  district 
attorney)  at  a  conference  to  determine 
"what  ammunition  was  needed  to  defeat" 
defendant  as  a  candidate  for  public  office, 
followed  by  the  question,  "How  about  race 
track?" — was  declared  not  to  be  libelous 
per  se,  but,  as  shown  supra,  note  6,  the 
court  here  merely  meant  that  extrinsic 
facts  were  necessary  to  show  a  defamatory 
sense,  not  that  proof  of  special  damages 
was  necessary. 

40  Field  v.  Colson  (1892)  93  Ky.  347,  20 
S.  W.  264. 

But  in  Sydney  Post  Pub.  Co.  v.  Kendall 
(1910)  43  Can.  S.  C.  461,  a  majority  of  the 
court  were  of  the  opinion  that  a  letter  pub- 
lished in  a  newspaper  to  the  effect  that  the 
plaintiff,  who  was  a  member  of  the  House 
of  Commons,  had,  prior  to  a  previous  elec- 
tion, withdrawn  his  name  as  a  candidate 
before  the  party  convention  as  a  result  of 
an  interview  with  the  machine,  and  con- 
cluding, "Finally  the  consideration  was  fixed 
and  you  took  off  your  coat  and  shouted  for 
Johnston.  What  was  that  consideration  ?" — 
was  not  susceptible  of  any  construction 
other  than  a  defamatory  one,  and,  on  that 
ground,  reversed  a  judgment  rendered  on  a 
verdict  for  defendant,  which  placed  a  non- 
defamatory  construction  upon  the  language 
employed.  Two  of  the  judges  dissented 
upon  the  ground  that  the  language  was 
fairly  susceptible  of  a  nondefamatory  con- 
struction, and  the  finding  of  the  jury  in 
that  regard  ought  not  to  be  disturbed. 
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dishonest  purpose  of  getting. an  ad- 
tage  to 'himself,41  orl^er*™'    Thus 


It  is  actionable  per  ae  to  charge  one 
with  using,  his  officje  fox  the,  imprpper 


and 
van! 


41  Words  spoken  by  defendant  which  may 
be  fairly  construed  by  a  jury  to  mean  that 
the  plaintiff  had  made  use  of  his  office  as 
an  alderman  for  the  improper  and  dishonest 
purpose  of  getting  an  advantage  to  himself 
amounts  to  a  slander  of  a  man  in  his  office 
in  respect  to  which  an  action  can  be  main- 
tained at  common  law  to  recover  damages 
at  large  without  any  proof  of  special  dam- 
age, although  the  office  was  one  of  credit 
and  honor,  and  not  of  profit.  Booth  v. 
Arnold  [1895J  1  Q.  B.  (Eng.)  571,  64  L.  J. 
<J.  B.  443,  14  Report**,  326,  72  L.  T.  N.  S. 
310,  43  Week.  Rep.  360,  59  J.  P.  215  (slan- 
der) .  It  was  so  held  regardless  of  the  ques- 
tion whether  the  charge,  if  true,  would  be 
a  ground  for  removal.  Lord  Ester,  M.  R., 
and  Rigby,  L.  J.,  expressly  reserved  any 
expression  of  opinion  on  that  point,  but 
Lopes,  L.  J.,  was  of  the  opinion,  apparently 
as  an  independent  ground  for  the  decision, 
that  the  charge,  if  true,  would  have  been  a 
ground  for  removal,  and  in  that  aspect 
would  be  actionable  per  se. : 

Tt  is  apparently  assumed  in  Murray  v: 
Galbraith  (1910)  95  Ark.  199,  128  S.  W. 
1047,  that  an  article  imputing  that  an  of- 
ficer had  profited  from  a  contract  made  in 
connection  with  public  duties  *  would  be 
libelous  per  se. 

So,  in  Van  Vaetor  v.  Watkup  (1873)  46 
CaL  124,  it  is  plainly  implied  that  the  arti* 
cle  being  capable  of  an  interpretation  in  a 
sense  imputing  that  a  supervisor  had  made 
money  out  of  the  sale  of  railroad  stock 
owned  by  the  county,  it  Would  be  action- 
able per  se  if  the  jury  put  that  interpreta- 
tion upon  it. 

An  address  by  a  Catholic  priest  to  the 
members  of  his  congregation  in  which  he 
charged  a  member  of  the  school  board  with 
selling  coal  to  the  school  district  in  viola- 
tion of  law  was  held  libelous  per  se,  al- 
though the  plaintiff  did  sell  the  coal  as 
stated,  it  being  held  that  the  statute  in 
-question  did  not  cover  school  districts.  Has- 
sett  v.  Carroll  (1911)  85  Conn.  23,  81  Atl. 
1013,  Ann.  Cas.  1913A,  333. 

So,  an  article  charging  a  member '  of  a 
board  of  public  works  with  using  his  official 
position  for  his  own  pecuniary  profit  and  to 
shield  himself  from  investigation  and  re- 
moval by  a  corrupt  understandmir  with  the 
board  and  certain  aldermen.  Atwater  v. 
Morning  News  Co.  (1896)  67  Conn.  504,  34 
Atl.  865. 

A  newspaper  article  charging  that  plain- 
tiff had  solicited  business  for  the  court  of 
which  he  was  constable,  for  the  sake  of  the 
fees,  and  that  in  one  case  he  was  guilty  of 
official  misconduct  in  inducing  a  person  to 
apply  for  a  Warrant,  is  libelous  per  se. 
Augusta  Evening  News  v.  Radford  (1893) 
91  Ga.  494,  20  L.R.A:  533,  44  Am.  St.  Rep. 
53,  17  S.  E.  612. 

A  newspaper  article  charging  that  a 
police  officer  collected  from  the  relatives  of 
one  convicted  of  drunkenness  an  amount  in 


excess  of  his  fine,  and  appropriated  the  dif -f 
ference  for  himself,  is  hbeloua'pe^  se,  andL 
will  sustain  .a  criminal  prosecution.  Ben*on 
V.  State  (1896)  59  N.  J.  L.  551,  36  Atl!  1041 
(criminal  case*).  ■   \ 

A  publication  concerning  a  candida4£~fe)r 
state  senator  which  imports  that  he %*a4 
entered  into  a  corrupt  understanding  or 
agreement  to  barter  away  a  public  improve* 
meht  In  which  hlB  constituency  had  a  deep 
interest  for  the  charter  of  a  bank  in  which 
he  was  interested,  and  that,  if  elected,  he 
would  be  an  unfaithful  representative,  and 
would  act  counter  to  the  interests  of  hi* 
constituents;  and  that  he  would,  by  crim- 
inal indifference  or  treachery,  seriously  re- 
tard or  totally  prevent"  the  construction  of 
the  improvement,  is  libelous.  Powers  v* 
Dubois  (1637)  17  Wend.  (N.  Y.J  68. 

It  is  libelous  per  se,  under  a  statute  mak- 
ing it  a  misdemeanor  for  a  school,  director 
to  be  directly  or  indirectly  interested  pecu- 
niarily in  the  erection,  warming,  or  ventila- 
tion of  schoolhouses*  to  charge  that  a  school 
director  lets  contract*  for  school  purposes 
and  furnishes  supplies,  accepting  and  reject- 
ing work  at  pleasure,  thus  compelling  eon- 
tractors  to  submit  to  high  prices  for  inferior 
wares,  or  invite  a  rejection  of  their  work* 
and  that  he  directed  the  placing  of  a  cer- 
tain ventilating  system  in  the  school  build* 
ing,  whereby  he  had  an  opportunity  to  sell 
a  gasolene  engine-  at  a  big  profit.  Woolley 
v.  Plaindealer  Pub.  Co.  (1906)  47  Or,  619,  5 
L.R.A.  (N.8.)  498,  84  Pac.  473.  • 

In  Russell  v.  Farrell  (1899)  102  Tenn. 
248,  52  S.  W.  146,  it  is  assumed  thai  it  is 
libelous  per  se  to  charge  a  deputy  sheriff 
with  having  collected  costs  fn  a  case  twice. 
There  is,  however,  no  decision  on  the"  point, 
the  opinion  being  devoted  to  the  discussion. 
Of  other  questions. 

A  publication  charging  that  the  plaintiff, 
acting  as  official  sealer  of  weights  and 
measures  and  inspector  of  scales,  had  made 
a  practice  of  tampering  with  the  weights 
and  scales  for  the  purpose  of  increasing  the 
fees  <of  his  office,  is  libelous  per  se.  Eviston 
v.  Cratoer  (1879)  '47  Wis.  659,  3  N.  W.  392. 

But  to  say  of  a  member  of  the  legislature 
in  reference  to  the  future  discharge  of  his 
public  functions,  that  "he  is  a  corrupt  old 
tory,"  was  held  in  Hogg  v.  Dorrah  (1885)  2 
Port.  (Ala.)  212,  not  to  be  actionable  per 
se.  The  opinion  of  the  court?  rested  upon 
the  principle  "that  actionable  words,  even 
in  reference  to  officers  and  all  public  func- 
tionaries (perhaps  clergymen,  excepted) 
must  point  to  previous  official  misconduct, 
implying  criminality  or  moral  turpitude." 
This  restriction  must  be  observed,  the  court 
said,  or  a  boundless  field  of  litigation  would 
be  opened;  and  thus  far  only,  consistent 
with  the  genius  of  our  government*  can  the 
licentious  use  of  words '  be  checked  and 
punished.  ' 

49  Thus  it  is  actionable  per  se  to  charge 
that  a  tax  collector  acts  in  collusion  with 
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it  has  been  held  actionable  to  charge  a 
member  of  Congress  with  the  habit  of 
receiving  money  for  procuring  appoint- 
ments.48 And  charges  amounting  to 
what    is    popularly    known    as    "graft" 


have  been  held  actionable  per  se.44  And 
the  same  is  true  of  words  which  impute 
to  a  public  officer  or  candidate  for  office 
participation  in  the  corruption  of  voters 
or  officials.46 


persons  who  buy  property  at  tax  sales,  and 
that  such  sales  so  conducted  by  him  are 
primarily  for  the  benefit  of  the  purchaser. 
Brown  v.  Journal  Newspaper  Co.  (1914)  219 
Mass.  486,  107  N.  E.  358. 

Language  imputing  to  a  member  of  the 
commissioners'  court  prostitution  of  the 
finances  of  the  county  to  the  end  of  award- 
ing contracts  to  persons  of  his  political 
faith  held  libelous  per  se.  Wofford  v.  Meeks 
(1900)  129  Ala.  349,  55  LH.A.  214,  87  Am. 
St.  Rep.  66,  30  So.  625. 

And  a  newspaper  article  concerning  a  can- 
didate for  a  county  office  which  charges  in 
effect  that  he  was  in  control  of  the  bonding 
committee,  and  threw  away  the  taxpayers' 
money  by  accepting  the  smaller  of  two  bids 
for  the  bonds,  was  held  in  Shaw  v.  Crandon 
Printing  Co.  (1913)  154  Wis.  601,  143  N.W. 
698,  to  sustain  an  innuendo  and  charge  of 
corrupt  betrayal  of  trust,  and  as  such  was 
libelous. 

♦3  A  newspaper  publication  stating  that 
plaintiff,  an  influential  politician,  had  been 
paid  money  for  procuring  the  appointment 
of  an  officer  by  the  governor,  and  that  large 
sums  had  been  paid  to  him  for  other  lucra- 
tive offices,  is  libelous  per  se.  Weed  v.  Fos- 
ter (1851)  11  Barb.  (N.  Y.)  203. 

Where  an  article  charges  a  member  of 
Congress  with  the  habit  of  receiving  money 
for  procuring  appointments,  and  specifies 
one  instance  of  the  kind,  evidence  of  other 
instances  is  admissible  in  justification  of 
the  charge  with  respect  to  his  habit  in  that 
regard.  Kimball  v.  Fernandez  (1877)  41 
Wis,  329. 

44  See  notes  to  Woolley  v.  Plaindealer 
Pub.  Co.  5  L.R.A.(N.S.)  498,  and  Idaho  v. 
Sheridan,  15  L.R.A.(N.S.)  497. 

A  newspaper  publication  criticizing  the 
letting  of  a  printing  contract  by  the  board 
of  county  commissioners  of  which  the  plain- 
tiff was  a  member,  and  stating  that  the 
commissioners  were  always  very  partial  to 
the  person  who  controlled  the  corporation  to 
which  the  contract  was  let,  and  evidently 
desired  to  deflect  all  possible  "graft  and 
revenue,"  if  false  and  unprivileged,  is  libel- 
ous per  se.  Cooper  v.  Romney  (1914)  49 
Mont.  119,  141  Pac.  289,  Ann.  Cas.  1916A, 
596. 

A  newspaper  article  amounted  to  a  charge 
that  the  plaintiff,  who  had  been  recently 
dismissed  as  inspector  of  sidewalks,  was  a 
part  of  the  system  of  jobbery  and  graft  in 
the  management  of  city  contracts,  and  the 
main  one  through  whom  such  jobbery  and 
graft  were  accomplished.  Quinn  v.  Review 
Pub.  Co.  (1909)  55  Wash.  69,  133  Am.  St. 
Rep.  1016,  104  Pac.  181,  19  Ann.  Cas.  1077. 

But  a  publication  stating  that  there  was 
stupendous  graft  in  the  printing  depart- 
ment of  the  public  service,  and  closing  with 
an    expression    of    disappointment    at    the 
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silence  of  the  prosecuting  attorney  (plain* 
tiff)  in  that  regard,  was  held  in  McWilliams 
v.  Workers  Printing  Co.  (1915)  188  Mo. 
App.  504,  174  S.  W.  464,  not  to  support  the 
innuendo  of  a  charge  of  graft. 

**>  A  newspaper  article  stating  that  plain- 
tiff was  ambitious  to  secure  a  nomination 
for  mayor;  that  he  was  an  extravagant 
manager;  that  he  had  made  the  race  in  a 
preceding  year,  at  which  it  is  intimated 
that  he  and  his  friends  debauched  the  voters 
by  an  extravagant  use  of  money;  and  that 
he  represented  elements  that  were  venal 
and  regardless  of  law,  is  libelous  per  se. 
Ott  v.  Murphy  (1913)  160  Iowa,  730,  141 
N.  W.  463. 

There  is  a  well-settled  distinction  between 
written  or  printed  matter  and  mere  verbal 
slander  in  respect  to  its  actionable  charac- 
ter, and  in  the  former  case  no  averment  of 
extrinsic  facts  such  as  might  be  requisite 
to  make  the  publication  in  question  import 
a  charge  of  crime  is  necessary  if  the  pub- 
lished charge  is  such  as,  if  believed,  would 
naturally  tend  to  expose  the  plaintiff  to 
public  hatred,  contempt,  or  ridicule,  or  de- 
prive him  of  the  benefits  of  public  confi- 
dence and  social  intercourse.  Tillson  v. 
Robbing  (1878)  68  Me.  295,  28  Am.  Rep.  50, 
holding  that  a  newspaper  article  concerning 
plaintiff,  importing  that  he  was  responsible 
for  corruption  and  intimidation  of  voters, 
was  libelous  per  se.  It  does  not  appear, 
however,  that  the  plaintiff  in  this  case  was 
an  officer,  though  apparently  he  was  a 
prominent  politician. 

'  A  picture  which  is  a  caricature  of  a  mem- 
ber of  the  legislature  standing  on  a  plat- 
form which  rests  upon  bottles,  one  of  which 
is  marked  "Rye,"  with  a  cask  marked  "Gin,** 
with  faucet  all  ready  for  opening  upon  the 
platform,  on  which  cask  his  right  foot  rests, 
while  his  left  hand  is  pressed  against  his 
heart,  and  his  right  hand,  extended,  holds  a 
bag  marked  "$,"  when  printed  in  connection 
with  a  publication  which  charges  his  cor- 
ruption in  procuring  the  passage  of  a  bill, 
means  that  liquor  and  money  were  used  by 
him  in  procuring  its  passage,  and  consti- 
tutes a  libel  if  the  implied  charges  are  not 
true.  Randall  v.  Evening  News  Asso. 
(1890)  79  Mich.  266,  7  L.R.A.  309,  44  N.  W. 
783. 

A  publication  containing  imputations  that 
a  member  of  the  legislature  went  there 
solely  for  the  purpose  of  passing  a  bill  to 
enrich  himself  and  his  copartners  in  a  cer- 
tain scheme,  and  that  he  used  both  liquor 
and  money  to  procure  votes  therefor  from 
other  members,  is  libelous.    Ibid. 

A  newspaper  article  stating,  inter  alia, 
that  the  distribution  of  a.  $50,000  "slush 
fund"  sent  by  the  liquor  interests  may  en- 
able the  plaintiff,  a  state  senator,  to  make 
good  his  boast  that  he  did  not  care  whether 
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g.  Neglect  of  duties;  nepotism; 
favoritism. 

Imputations  of  neglect  of  the  duties 
of  the  office  are  actionable  per  se.46  And 
it  has  been  held  that  a  publication  charg- 


ing an  officer  with  a  breach  of  official 
duty  for  which  he  was  to  be  expelled 
from  office  is  libelous  per  se,  even 
though  the  facts  specified  in  the  publica- 
tion upon  which  the  charge  is  predicated 


the  house  passed  the  high-license  bill  or  not, 
as  he  could  defeat  it  in  the  senate,  was 
held,  in  view  of  the  circumstances,  to  be 
libelous  per  se,  or  at  least  to  present  a 
question  tor  the  jury  as  to  its  libelous 
character.  McGinnis  v.  G.  Knapp  &  Co. 
(1891)   109  Mo.  131,  18  S.  W.  1134. 

Whether  a  newspaper  article  involved  a 
charge  that  a  candidate  for  office  received 
and  took  part  in  the  unlawful  distribution 
of  a  part  of  a  political  corruption  fund  in  a 
previous  campaign,  in  which  case  it  would 
be  libelous  per  se,  or  merely  conveyed  the 
idea  that  plaintiff  received  and  distributed 
in  lawful  ways  a  part  of  a  political  cam- 
paign fund,  in  which  case  it  would  not  be 
libelous  per  se,  was  held  to  be  a  question 
for  the  jury.  Putnam  v.  Browne  (1916) 
162  Wis,  524,  155  N.  W.  910. 

But  a  complaint  charging  the  publication 
of  a  statement  that  plaintiff,  as  ex-attorney 
general,  was  raising  a  "slush  fund"  to  help 
defeat  the  candidates  of  the  nonpartisan 
league,  was  held  in  McCue  v.  Equity  Co-op. 
Pub.  Co.  (1918)  —  If.  D.  — ,  167  N.  W.  225, 
not  to  state  a  cause  of  action,  apparently 
on  the  theory  that  it  was  not  susceptible  of 
an  interpretation  charging  an  intention  to 
corrupt  voters. 

An  affidavit  to  the  effect  that  the  plain- 
tiff, a  candidate  for  nomination  for  county 
clerk,  had,  at  a  previous  election,  stated 
that  he  had  been  pandering  to  the  Catholics 
as  long  as  he  was  going  to,  but  that  if  he 
did  run  he  would  give  the  priests  $10  for 
their  picnics  and  tney  would  see  that  he 
got  all  the  votes,  is  not  libelous  per  se,  and 
the  loss  of  the  office  cannot  be  said  to  be 
the  natural,  immediate,  and  legal  conse- 
quence of  the  charge,  so  as  to  make  a  case 
of  special  damages.  It  was  so  held  notwith- 
standing that  it  was  stated  that  the  plain- 
tiff was  defeated  by  a  majority  of  43  out  of 
a  total  vote  of  5,307.  Taylor  v.  Mosely 
(1916)  170  Ky.  592,  186  S.  W.  634. 

*•  It  is  libelous  per  se  to  charge  a  public 
officer  with  neglect  of  official  duties,  with 
incompetency  in  office,  and  with  malfeasance 
in  office  Howe  v.  Thompson  (1914)  35 
a  D.  1,  150  N.  W.  301. 

A  publication  charging  the  custodian  of  a 
municipal  museum  with  such  behavior  to- 
wards his  superiors  as  would  ordinarily  call 
for  his  dismissal  from  office;  with  intrigues 
and  iniquities  as  well  as  indifference  in  the 
administration  of  his  office,  with  qualities 
of  character  which  must  produce  his  down- 
fall; and  with  never  keeping  his  office 
hours,  because  he  believed  the  influence  of 
powerful  friends  would  protect  him  and 
keep  him  in  office,  is  libelous  per  se.  Nehr- 
ling  v.  Herold  Co.  (1902)  112  Wis.  558,  88 
y.  W.  614. 

Language  which  necessarily  tends  to  dis- 
grace one  in  public  office,  and  causes  it  to 
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be  believed  that  he  is  not  worthy  to  hold 
his  office,  by  reason  of  neglect  of  duty,  is 
libelous.  Smith  v.  Utley  (1896)  92  Wis. 
134,  35  L.R.A.  620,  65  N.  W.  744;  Nehrling 
v.  Herold  Co.  (Wis.)  supra. 

To  charge  a  sheriff  with  intentional  neg- 
lect of  duty  iB  libelous  per  se.  Scougale  v. 
Sweet  (1900)  124  Mich.  311,  82  N.  W.  1061. 

To  charge  a  county  attorney  with  wil- 
fully neglecting  the  duties  of  his  office 
"purely  out  of  political  fear**  iB  libelous  per 
se,  as  it  charges  a  grave  offense  for  which 
he  might  be  removed  from  office.  Larrabee 
v.  Minnesota  Tribune  Co.  (1886)  36  Minn. 
141,  30  N.  W.  462. 

A  publication  referring  to  policemen  as 
"hogs  and  blood-sucking  police  officers  who 
insist  on  sitting  on  juries,*  declaring  that 
they  neglect  their  duties  as  policemen  and 
cheat  honorable  citizens  out  of  jury  fees, 
adding  that  this  has  no  reference  to  the 
chief  of  police,  because  he  is  beneath  notice, 
makes  an  actionable  libel  upon  him.  Smith 
v.  Utley  (Wis.)  supra. 

In  Green  v.  Telfair  (1854)  20  Barb. 
(N.  Y.)  11,  the  question  whether  a  publi- 
cation charging  that  a  pauper  had  died  in 
her  cell,  in  consequence  of  cold  and  want 
of  proper  attention,  was  applicable  to  the 
plaintiff,  was  for  the  jury  upon  evidence 
that  he  was  the  keeper  of  the  poorhouse, 
that  its  government  and  general  superin- 
tendence were  committed  to  him,  and  that, 
by  the  rules  and  regulations  adopted  for 
the  government  of  the  house,  it  was  his 
duty  to  provide  proper  and  seasonable  at- 
tention for  the  sick  and  infirm. 

But  it  is  not  libelous  per  se  to  charge  in 
a  newspaper  report  a  clerk  of  the  court 
with  absence  from  court  and  inattention  to 
his  duty  on  but  a  single  occasion.  Church 
v.  Tribune  Asso.  (1909)  135  App.  Div.  30, 
119  N.  Y.  Supp.  885,  reversing  (1909)  63 
Misc.  578,  118  N.  Y.  Supp.  626.  The  court 
said  that  the  publication  fell  far  short  of 
accusing  plaintiff  of  anything  criminal  or 
disgraceful;  that  at  most  it  charged  him 
only  with  inattention  to  his  duties,  and 
this  on  but  a  single  occasion;  and  that  it 
could  not  be  said  to  amount  to  an  imputa- 
tion of  moral  delinquency  or  disreputable 
conduct;  that  it  is  true  that  it  has  been 
held  to  be  libelous  per  se  to  accuse  a  public 
officer  of  habitual  neglect  of  duty;  but  that 
no  case,  so  far  as  the  court  was  aware,  has 
gone  so  far  as  to  hold  that  a  charge  of 
having  once  neglected  a  duty  is  libelous. 

In  Thomas  v.  Croswell  (1810)  7  Johns. 
(W.  Y.)  264,  5  Am.  Dec  269,  affirming  a 
judgment  for  plaintiff  in  an  action  for  libel 
in  a  publication  concerning,  a  member  of 
Congress,  to  the  effect  that  "he  is  a  fawn* 
ing  sycophant,  a  misrepresentative  in  Con- 
gress, and  a  groveling  office-seeker;  he  has 
abandoned  his  post  in  Congress  in  pursuit 
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do  not  in  law  constitute  a  breach  of 
duty  for  which  he  could  be  expelled.47 
And  so  it  is  actionable  per  se  to  charge 
one  with  wilful  misconduct  in  office?8 
But  lack  of  any  imputation  that  the  offi- 
cer knew  that  his  act  in  a  certain  matter 
was  in  violation  of.  law  may  relieve  the 


publication  of  the  character  of  a  libel 
per  se,  which,  as  charging  malfeasance 
and  corruption  in  office,  it  would  other- 
wise bear.49  It  has  been  held  actionable 
per  se  to  charge  an  officer  with  nepo- 
tism,50 or  favoritism  in  the  discharge  of 
the  duties  of  the  office.51 


of  an  office,"  the  trial  judge  instructed  the 
jury  that  the  charges  of  sycophancy,  grovel- 
ing, office-seeking,  and  of  being  a  misrepre- 
sentative  in  Congress  were  clearly  libelous; 
but  that  if  the  jury  believed  that  the  plain- 
tiff had  abandoned  his  post  in  Congress  in 
pursuit  of  the  office  of  treasurer,  and  that 
such  abandonment  of  his  place  was  a  viola- 
tion of  his  duty  as  a  member  of  the  House 
of  Representatives,  the  charges  were  sub- 
stantially supported,  and  that  it  was  not 
necessary  for  the  defendant  to  prove  them 
literally  true.,  There  is  no  suggestion  in 
the  opinion  that  there  was  any  disapproval 
of  this  instruction.  It  is  not,  however,  quite 
clear  how  the  charge  of  sycophancy,  if  libel- 
ous, could  be  justified  by  the  truth  of  the 
statement  of  the  matter  of  fact  referred  to. 

It  is.  not  libelous  per  se  to  publish  that 
the  chief  of  police  and  mayor  declined  to 
aid  a  volunteer  committee  of  citizens  to 
ascertain  the  perpetrator  of  a  felony,  there 
being  no  charge  of  any  breach  of  official 
duty  to  the  public.  Dawson  v.  Baxter 
(1902)  131  N.  C.  65,  42  S.  E.  456. 

The  decision  in  Westbrook  v.  New  York 
Sun  Asso.  (1901)  58  App.  Div.  562,  69  N.  Y. 
Supp.  266,  holding  not  libelous  a  newspaper 
article  stating  that  the  chief  of  police  of  a 
village  stood  by  and  allowed  one  guilty  of 
embezzlement  from  a  national  bank  to  leave 
town,  was  upon  the  ground  that  he  had  no 
authority  to  detain  or  arrest  the  prisoner. 

A  complaint  charging  the  publication  of 
a  statement  that  plaintiff,  a  former  attor- 
ney general j  had  been  so  blind  to  the 
operation  of  "blind  pigs*'  that  the  people 
discarded  him  at  the  first  opportunity,  was 
held  in.McCue  v.  Equity  Co-op.  Pub.  Co. 
(1918)  —  N.  D.  — ,  167  N.  W.  225,  not  to 
state  a  cause  of  action, — apparently  upon 
the  theory  that  it  was  not  susceptible  of 
being  interpreted  as  a  charge  of  wilful  dis- 
regard of  official  duties,  but  referred  merely 
to  the  discretion  which  the  attorney  general 
has  in  the  exercise  of  his  official  duties. 

«Hagener  v.  Pulitzer  Pub.  Co.  (1913) 
172  Mo.  App.  436,  158  S.  W.  54,  holding 
that  a  publication  that  a  sheriff  failed  to 
attend  upon  the  coroner  at  an  inquest,  and 
that  in  consequence  he  was  to  be  expelled 
from  office,  was  libelous  per  se,  notwith- 
standing that  it  was  not  in  law  his  duty  to 
attend  the  inquest. 

4S§heibley  v.  Ashton  (1906)  130  Iowa, 
1$5,  106  N.  W?  618. 

■  A  statement  to  the  effect  that  an  election 
inspector  counted  for  one  candidate  four 
votes  which  were  cast  for  another;  that 
there  was  a  man,  looking  over  his  shoulder 
who  saw  him  do  it;  and  that  it  was  a, swin- 
dle,— was  held  susceptible  of  an  interpreta- 
tion imputing  not  a  mere  mistake,  but  a 
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false  and  fraudulent  count,  constituting  a 
criminal  offense,  and  so  supporting  an  ac- 
tion for  slander.  Ellsworth  v.  Hayes  (1888) 
71  Wis.  427,  37  N.  W.  249. 

An  article  charging  a  public  officer,  in  sub- 
stance and  effect,  with  maladministering  his 
office  in  the  past  for  unlawful  purposes,  and 
with  being  such  a  corrupt  character  that  he 
is  willing  to  repeat  and  continue  such  mal- 
administration, and  so  facile  an  instrument 
in  the  hands  of  certain  "ringsters"  that  he 
is  willing  to  prostitute  his  office  to  subserve 
their  unlawful  purposes,  is  libelous,  the 
same  being  so  written  as  to  leave  the  im- 
pression that  such  officer  has  been,  and  still 
is,  an  officer  who  criminally  abused  and  is 
willing  to  continue  to  abuse  criminally  his 
very  responsible  office.  Mclntyre  v.  Journal 
Co.  (1896)  5  App.  Div.  609,  40  N.  Y.  Supp. 
1005. 

Charges  of  corruption  in  the  discharge  of 
duty  as  an  election  officer  in  fraudulently 
and  corruptly  refusing  to  count  certain  bal- 
lots cast  by  regular  voters,  and  in  fraudu- 
lently refusing  to  permit  certain  legal 
voters  to  cast  their  votes,  upon  the  plea 
that  they  were  not  registered,  are  libelous. 
Evening  Post  Co.  v.  Richardson  (1902)  113 
Ky.  641,  68  S.  W.  665. 

*»Howe  v.  Thompson  (1914)  35  S.  D.  1, 
150  N.  W.  301. 

60  A  publication  which  charges  by  way  of 
insinuations  and  comparisons  that  cause 
exists  for  the  removal  of  a  public  official 
because  of  favoritism,  nepotism,  and  mal- 
feasance in  office,  is  libelous  per  se.  Pal- 
merlee  v.  Nottage  (1912)  119  Minn.  351,  42 
L.R.A,(N.S0  870,  138  N.  W.  312  (see  note 
to  this  case  in  42  L.R.A.(N.S.)  870,  as  to 
group). 

A  newspaper  article  stating  that  a  com- 
mittee had  been  appointed  to  probe  a  charge 
that  the  plaintiff,  chief  of  police,  had  placed 
his  son  on  the  city  pay  roll  as  a  confidential 
clerk,  the  article  stating  that  it  is  said  that 
no  provision  is  made  for  such  employment, 
is  libelous  per  se,  it  appearing  from  the 
undisputed  evidence  that  no  such  charge  as 
was  stated  in  the  article  had  been  in  fact 
made.  Houston  Chronicle  Pub.  Co.  v.  Weg- 
ner  (1916)  —  Tex.  Civ.  App.  — ,  182  S.  W.  45. 

51 A  newspaper  article  reasonably  suscep- 
tible of  an  interpretation  charging  that  the 
mayor  had  misrepresented  his  official  acts 
with  reference  to  closing  an  unlawful  re- 
sort, or  that  he  was  not  sincere  in  the  con- 
duct of  the  duties  of  his  office,  or  was  not 
discharging  those  duties  with  fidelity,  and' 
implying  that  there  was  favoritism  in  the' 
enforcement  of  the  law  against  selling 
liquor  on  Sunday,  is  libelous  per  se.  Kut- 
cher  v.  Post  Printing  Co.  (1915)  23  Wvo. 
178,  147  Pac.  517,  149  Pac.  552. 
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Ji.  htto&ication;  immorality;  vulgarity. 

Imputation  of  drunkenness68  or  im- 
morality M  or  vulgarity,64  made  against 
one  in  his  character  as  officer  or  candi- 
date, are  actionable  per  se. 


i.   Championship  of  unworthy  causes, 

etc. 

Charges,    of    championing     unworthy 
measures  66  or  unworthy  elements  in  the 


A  newspaper  article  which,  when  con- 
strued in  its  ordinary  and  natural  meaning, 
does  not  stop  with  an  imputation  of  mere 
oflfeial  neglect  on  the  part  of  the  secretary 
of  state  in  failing  to  close  an  insolvent 
bank,  but  implies  that  his  conduct  in  that 
respect  was  affected  by  political  friendship 
for  persons  interested  in  the  bank,  though 
not  imputing  crime  or  corrupt  motives  to 
the  plaintiff,  is,  if  not  privileged,  libelous 
per  se.  Cook  v.  Pulitzer  Pub.  Co.  (1912) 
241  Mo.  326,  145  S.  W.  480. 

A  newspaper  article  charging  a  constable 
with  corruptly  permitting  violations  of  law 
as  to  vice,  liquor  selling,  etc.,  is  actionable 
per  se.  Tanner  v.  Embree  (1008)  9  Cal. 
App.  481,  99  Pac.  547. 

A  charge  that  a  sheriff  used  his  official 
position  to  protect  a  certain  disorderly 
house  in  his  county  imputes  to  him  mal- 
feasance in  his  office  of  the  gTaveBt  charac- 
ter, and  is  highly  slanderous  if  untrue. 
Heller  v.  Duff  (1898)  62  N,  J.  I*  101,  40 
Atl.  691.  It  was  found  unnecessary  in  this 
case  to  determine  whether  words  imputing 
criminal  acts  to  public  officials  are  privi- 
leged when  spoken  by  a  pastor  from  his 
pulpit,  as  it  did  not  appear  from  any  state- 
ment in  the  declaration,  upon  a  demurrer 
to  which  the  point  was  raised,  that  the 
words  were  spoken  in  addressing  defend- 
ant's flock. 

A  newspaper  article  insinuating  that  the 
county  attorney  was  actuated  by  improper 
motives  in  recommending  the  parole  of  a 
person  who  had  been  convicted  of  a  crime 
is  libelous  per  se.  Carver  v.  Greason  (1917) 
101  Kan.  639,  168  Pac  869. 

A  circular  letter  extensively  circulated 
and  distributed  through  the  county,  stating 
that  the  plaintiff,  who  was  county  auditor 
and  a  candidate  for  re-election,  had  im- 
properly dropped  a  large  amount  of  railroad 
land  from  the  tax  rolls,  is  libelous  per  se. 
Martin  v.  Paine  (1897)  69  Minn.  482,  72 
X.  W.  460. 

■•  To  charge  a  police  constable  with  being 
intoxicated  when  he  reported  for  duty  is 
libelous  per  se.  O'Brien  v.  Times  Pub.  Co. 
(1899)  21  R.  I.  2S6,  43  Atl.  101. 

To  charge  a  sheriff  with  being  drunk  in  a 
public  place  while  attending  to  his  official 
duties,  if  true,  would  make  him  liable  to 
arrest,  and  would  expose  him  to  the  ridicule 
and  contempt  of  the  people  of  his  commu- 
nity, and  is  libelous  per  se.  Aronson  v. 
Baldwin  (1914)  178  Mich.  665,  146  N.  W. 
206. 

Words  falsely  spoken  imputing  drunken- 
ness while  on  duty,  and  unfitness  for  duty, 
to  a  member  of  a  district  board  of  registry 
and  election;  reflect  upon  his  capacity,  and 
tend  to  work  a  detriment  from  a  peouniaTy 
point  of  view  by  rendering  his  term  pre- 
carious, and  are  actionable  per  se.     Reilly 
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v.  Curtiss  (1912)  83  N.  J.  L.  77,  84  Atl.  199. 

Words  spoken  falsely,  imputing  drunken- 
ness on  duty  and  unfitness  for  duty  of  a 
member  of  a  board  of  registry  and  election, 
are  actionable  per  se,  as  thev  reflect  upon 
his  capacity,  and  tend  to  work  a  detriment 
from  a  pecuniary  point  of  view  by  render- 
ing his  tenure  precarious,  Reilly  v.  Curtiss 
(N.  J.)  supra  (slander).  The  court  said 
that  the  case  of  Alexander  v.  Jenkins 
[1892]  1  Q.  B.  (Eng.)  797,  61  L.  J.  Q.  B. 
N.  S.  634,  66  L.  T.  N.  S.  391,  40  Week.  Rep. 
546,  56  J.  P.  452,  cited  by  the  defendant, 
is  not  in  point,  as  the  office  for  which  the 
plaintiff  was  said  to  be  unfit  was  not  an 
office  of  profit,  and  the  distinction  was 
there  carefully  drawn. 

An  article  charging  that  both  candidates 
for  the  legislature  are  corrupt  and  low,  and 
one  of  them  is  an  habitual  drunkard,  is 
libelous  per  se.  Niblo  v.  Ede  (1915)  35 
S,  D.  369,  152  N.  W.  284.  So  far  as  the 
report  shows  the  article  did  not  make  the 
application  of  the  latter  statement  as  be- 
tween the  two  candidates,  and  it  does  not 
otherwise  appear  whether  it  was  intended 
to  apply  to  plaintiff  or  to  the  other  candi- 
date. 

A  newspaper  article  imputing  to  an  in- 
specting field  officer  of  volunteer  militia 
intoxication  on  the  occasion  of  a  certain 
inspection,  and  the  use  of  profane  oaths, 
and  also  implying  the  habit  of  being  fre- 
quently intoxicated,  and  thereby  incapable 
of  attending  to  his  duties,  is  libelous  per  se. 
Baretto  v.Pirie  (1867)  26  U.  C.  Q.  B.  468. 

68  An  article  imputing  to  a  postmaster 
degradation  and  want  of  moral  character  is 
libelous.  Johnson  v.  Stebbins  (1854)  6  Ind. 
364.  The  particular  charge  in  this  case  was 
to  the  effect  that  the  house  in  which  the 
postoffice  was  kept  was  of  such  low  char- 
acter that  a  decent  lady  dared  not  enter  it. 

To  maintain  an  action  on  the  ground  that 
the  libel  was  injurious  to  the  plaintiff  in 
his  professional  or  official  character  it  must 
relate  to  such  character,  and  must  impute 
misconduct  therein;  and  so  there  can  be  no 
recovery  for  damages  to  the  plaintiff  in  his 
official  capacity  by  words  which  impute 
merely  private  immorality,  even  though 
they  are  alleged  to  have  been  spoken  of 
him  in  his  official  capacity.  Powers  v.  Cary 
(1874)  64  Me.  9. 

MA  publication  stating  that' there  had 
not  been  •  a  meeting  of  teachers  at  which 
the  superintendent  of  schools  had  presided 
that  the  rules  of  common  decency  had  not 
been  outraged;  and  that  he  was  vulgar 
(used  in  the  sense  of  low,  base,  unfit  for 
the  soeiety  of  refined  people),  was  libelous 
per  se.  State  v.  Keenan  (1900)  111  Iowa, 
286,  82  N.  W.  792. 

B«  A  circular  addressed  to  voters,  stating 
generally  and  unqualifiedly  that  a  candi- 
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community,66  or  of  entertaining  treason- 
able or  unworthy  views  and  sentiments,67 
have  been  held  actionable  per  se.  But 
a  mere  statement  that  a  candidate  is  not 
in  sympathy  with  the  masses  has  been 
held  not  libelous  per  se,  in  the  absence 

B ■■  i  -  _  J 

date  for  re-election  to  the  legislature  has 
championed  measures  opposed  to  the  moral 
interests  of  the  community,  when  this  is 
stated  as  a  fact,  and  not  as  a  mere  opinion 
or  inference  drawn  from  any  specified  facts, 
is,  when  untrue,  libelous  per  se.  Eikhoff  v. 
Gilbert  (1900)  124  Mich.  353,  51  L.R.A.  451, 
83  N.  W.  110. 

MA  circular  charging  that  a  candidate 
for  office  is  a  champion  of  saloons,  lawless- 
ness, and  vulgar  theaters,  and  then  adding 
that,  for  reasons  considered  equally  good, 
voters  are  asked  to  vote  against  a  certain 
other  candidate,  is  a  libel  upon  the  latter, 
if  untrue  as  to  him.     Ibid. 

A  newspaper  publication  which  states 
that  the  chairman  of  a  political  committee 
is  the  recognized  champion  of  prostitutes 
and  the  lowest  grade  of  criminals,  and  fol- 
lows his  profession  solely  for  the  purpose  of 
making  money,  and  that  his  opinions  are 
molded  by  the  extent  of  his  clients'  means 
to  pay,  is  libelous  per  se.  Barr  v.  Moore 
(1878)  87  Pa.  385,  30  Am.  Rep.  367. 

The  distinction  between  an  office  of  profit 
and  an  office  which  is  purely  honorary,  and 
the  rule  that  a  charge  of  general  unfitness 
or  incapacity  for  the  office,  such  as  a  want 
of  the  necessary  ability  or  lack  of  the  neces- 
sary knowledge  or  education,  is  actionable 
per  se  in  respect  of  the  holder  of  an  office 
of  profit,  but  not  in  respect  to  the  holder 
of  an  honorary  office,  are  recognized  by  the 
Alberta  supreme  court  in  Minchin  v.  Samis 
(1913)  —  Alberta,  — ,  12  D.  L.  R.  137 
(slander).  It  was  held  in  this  case  that 
words  capable  of  an  interpretation  that  an 
alderman  discharged  the  duties  of  his  office 
for  the  benefit  of  the  immoral  and  undesira- 
ble element  of  the  voters,  for  unlawful  pur- 
poses, amount  to  a  charge  of  serious  mis- 
conduct in  the  discharge  of  his  official  du- 
ties, and  so  are  actionable  per  se,  regardless 
of  the  honorary  character  of  the  office,  and 
irrespective  of  the  question  whether  the 
charge,  if  true,  would  be  a  ground  for  re- 
moval. 

But  a  letter  to  the  effect  that  if  the 
plaintiff,  a  candidate  for  county  judge,  were 
elected  it  would  mean  the  doom  of  the  pro- 
hibition and  temperance  cause,  and  the 
community  would  be  left  at  the  mercy  of 
the  "Blind  Tiger,  Thugs,  Bootleggers  &  Co.," 
was  held  not  to  be  libelous  per  se  nor  ac- 
tionable without  proof  of  special  damage, 
the  court  taking  the  view  that  where  an 
innuendo  has  to  be  resorted  to  to  show  the 
libelous  import  of  the  language,  special 
damages  must  be  alleged  in  order  to  state 
a  cause  of  action.  Morrison  v.  Dean  (1907) 
—  Tex.  Civ.  App.  — ,  104  S.  W.  505. 

WA  newspaper  article  charging  in  effect 
that  the  plaintiff,  a  former  candidate  for 
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of  allegations  by  way  of  inducement.68 
And  it  has  been  held  not  libelous  per  se 
to  publish  of  a  mayor,  referring  to  a 
matter  which  the  law  confided  to  his  dis- 
cretion, that  he  was  running  the  town 
and   the    council,    and    the    people   had 

mayor,  had  denounced  the  United  States 
flag  as  "a  dirty  rag,"  and  had  voiced  con- 
structive sedition  and  treason,  is  libelous 
per  se.  Wells  v.  Times  Printing  Co.  (1913) 
77  Wash.  171,  137  Pac.  457. 

So,  statements  that  the  superintendent  of 
schools  was  irreligious,  an  infidel  and  an 
unbeliever,  and  that  it  was  currently  re- 
ported and  generally  believed  that  he  had 
contributed  an  article  that  would  be  a  dis- 
grace to  any  decent  man,  were  held  libelous 
per  se.  State  v.  Keenan  (1900)  111  Iowa, 
286,  82  N.  W.  792. 

To  publish  of  an  officer  that  his  conduct 
is  treason  to  the  State,  even  though  the 
context  negatives  a  charge  of  the  statutory 
crime  of  treason,  tends  to  bring  the  officer 
into  disgrace,  abhorrence,  odium,  hatred, 
contempt,  or  ridicule,  within  the  statutory 
definition  of  libel.  King  v.  Gibson  (1882) 
6  Haw.  310  (criminal  case).  In  thus  case, 
however,  a  demurrer  was  sustained  to  the 
indictment  because  it  failed  to  charge  a 
malicious  publication. 

That  a  word  not  originally  defamatory 
may  be  regarded  as  such  because  of  the 
meaning  it  has  acquired  by  usage  is  illus- 
trated by  Clarges  v.  Rowe  (1681)  Freem. 
C.  L.  Rep.  280,  89  Eng.  Reprint,  201,  hold- 
ing it  actionable  to  say  that  an  officer  was 
a  "Papist,"  for  it  was  as  much  as  to  say 
that  he  was  a  traitor,  or  at  least  one  that 
owned  the  supremacy  of  the  Pope,  as  dunce 
formerly  signified  a  learned  man,  but  now 
the  signification  is  so  much  altered  that  to 
call  a  lawyer  a  dunee  is  actionable. 

Charging  one  who  had  been  a  member  of 
a  constitutional  convention  with  having, 
while  in  the  convention,  "openly  avowed  the 
opinion  that  government  had  no  more  right 
to  provide  by  law  for  the  support  of  the 
worship  of  the  Supreme  Being  than  for  the 
support  of  the  worship  of  the  devil,"  is 
libelous.  Stow  v.  Converse  (1820)  3  Conn. 
325,  8  Am.  Dec  189. 

M  State  v.  Landy  (1915)  130  Minn.  138, 
153  N,  W.  258.  This  was  a  criminal  case, 
but  the  court  said  that  the  sinister  and 
strained  interpretation  sought  to  be  placed 
upon  the  article  was  not  permissible  in 
either  criminal  or  civil  libel  suits;  and  that 
newspapers  may  still  be  permitted  to  ex- 
press an  opinion  upon  the  merits  of  oppos- 
ing candidates  for  political  office  and  the 
influences  supporting  them.  The  court  fur- 
ther said:  "If  'backing*  means  a  violation 
of  law  by  certain  corporations  referred  to, 
we  still  think  the  fair  reading  of  the  article 
does  not  warrant  the  inference  that  such 
backing  was  even  acceptable  to  Mr,  Lawler 
[the  candidate],  to  say  nothing  of  being  by 
his  procurement  or  request." 
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nothing  to  do  about  it.69  An  imputa- 
tion against  the  sincerity  of  a  member  of 
Parliament,60  and  imputations  of  dis- 
loyalty to  party  affiliations  or  candi- 
dates, have  been  held  not  actionable  per 
se.*1    But  there  are  decisions  to  the  con- 


trary.** It  has  been  held  that  an  article 
published  after  election,  referring  to  a 
defeated  candidate,  stating  that  he  was 
a  political  boss  and  had  an  ambition  to 
break  into  the  county  board,  intimating 
that  his  campaign  was  bolstered  up  by 


MDever  v.  Montgomery  (1913)  89  Kan. 
837,  132  Pac.  183. 

**  Charging  a  member  of  Parliament  with 
want  of  sincerity  is  not  a  sufficient  ground 
for  maintaining  an  action.  Onslow  v.  Home 
(1771)  2  W.  Bl.  750,  96  Bng.  Reprint,  439, 
3  Wils.  177,  96  Eng.  Reprint,  999.  The  re- 
port says  that  the  "libel"  was  set  out  in 
several  counts,  but  the  words  seem  to  have 
been  uttered  in  a  public  speech,  and  not 
written. 

**A  circular  letter  published  in  a  news- 
paper which  states  in  effect  that  men  re- 
cently elected  to  the  legislature  should  be 
on  their  guard  against  the  proposals  of  re- 
actionaries who  had  been  caught  hatching  a 
plot  to  capture  a  certain  delegation,  band 
them  together  under  the  unit  rule,  elect  the 
plaintiff  chairman,  and  eventually  vote  the 
entire  delegation  for  a  speaker  who  could 
be  trusted  to  organize  the  house  in  the  in- 
terests of  brewery  control,  is  not  libelous, 
since  it  does  not  charge  plaintiff  with  any 
moral  or  legal  delinquency,  nor  reflect  upon 
his  character,  and  the  acts  and  purposes 
imputed  to  him  as  a  member  elect  of  the 
legislature,  and  as  a  political  leader,  are 
neither  corrupt  nor  such  as  are  regarded  by 
the  public  generally  as  dishonorable  or  dis- 
creditable from  the  viewpoint  of  practical 
politics.  Lydiard  v.  Wingate  (1915)  131 
Minn.  355,  155  N.  W.  212. 

A  newspaper  article  referring  to  a  can- 
didate for  county  committeeman  of  the  Re- 
publican party  by  his  nickname  of  "Koke," 
stating  that  he  is  absolutely  devoid  of  any 
knowledge  of  the  customs  of  polite  men; 
that  he  does  well  in  business,  especially 
during  Tammany  regimes;  that  he  devotes 
his  time  and  energy  more  to  assisting  the 
Tammany  leaders  than  to  working  for  his 
own  nominal  party;  is  reported  to  be  about 
to  join  Tammany  openly  soon;  apparently 
knows  no  more  and  cares  no  more  for  politi- 
cal principles  than  he  does  of  the  Silurian 
age  in  geology;  mixes  in  Tammany  fac- 
tional fights,  to  the  detriment  of  the  Repub- 
lican party;  a  most  unworthy  choice  —  is 
not  libelous  per  se,  and  a  complaint  founded 
on  such  publication  without  alleging  special 
damage  is  demurrable.  Duffy  v.  New  York 
Evening  Post  Co.  (1905)  109  App.  Div.  471, 
96  N.  Y.  Supp.  629. 

A  newspaper  article  relating  to  the  plain- 
tiff in  his  political  relations  as  a  "liar," 
•traitor/'  ^official  recalcitrant,"  "nonde- 
script" and  "nincompoop"  are  not  libelous 
per  se.  Settlage  v.  Kampf  (1899)  10  Ohio 
Dec.  Reprint,  822.  It  is  not  clear  from  the 
report  whether  or  not  the  plaintiff  was  an 
officer  or  a  candidate  for  office;  but,  at  all 
events,  he  was  a  man  of  some  political 
prominence. 
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A  charge  in  a  speech  that  the  plaintiff,  a 
member  of  Congress  and  a  candidate  for 
re-election,  had  signed  the  demands  of  a 
certain  group  for  a  particular  kind  of  legis- 
lation, and  had  then  repudiated  those  de- 
mands, is  not  actionable  per  se,  as  it  did 
not  impute  to  the  plaintiff  an  indictable  or 
infamous  offense,  nor  was  it  calculated  to 
disparage  him  in  his  office  (for  it  was  no 
part  of  his  official  obligation  to  support  the 
demands) ;  and  no  action  therefor  could  be 
sustained  except  upon  allegation  and  proof 
of  special  damage.  In  this  case,  the  special 
damage  alleged,  to  wit,  the  loss  of  the  elec- 
tion of  the  plaintiff  to  Congress,  did  not 
accrue,  according  to  the  complaint,  until 
after  the  summons  in  the  action  was  issued, 
and  therefore  would  not  support  the  action. 
Crawford  v.  Barnes  (1896)  118  N.  C.  913, 
24  S.  E.  670. 

8S  A  newspaper  article  charging  a  Repub- 
lican state  senator  with  being  under  the 
influence  and  control  of  a  corrupt  Demo- 
cratic ring,  and  with  participating  in  the 
Republican  caucus  and  afterwards  voting 
for  the  Democratic  ring  candidate,  and  with 
having  aided  the  ring  senators  in  defeating 
a  certain  bill,  and  with  having,  by  so  doing, 
proved  himself  a  traitor  to  his  parly  and 
false  to  his  political  obligations,  is  libelous 
per  se.  Negley  v.  Farrow  (1882)  60  Md. 
158,  45  Am,  Rep.  715  (Stone,  J.,  dissenting 
on  this  point). 

But  a  newspaper  article  referring  to  the 
plaintiff,  who  was  the  chairman  of  the 
Democratic  city  committee,  as  an  "eminent 
exemplar  of  Democratic  sentiment  and  Re- 
publican affiliations,"  and  declaring  that 
there  is  something  radically  wrong  with 
Republican  institutions  and  election  meth- 
ods when  individuals  of  this  character  can, 
through  election  machinery,  say  to  thou- 
sands of  respectable  voters  that  they  can- 
not have  their  choice,  and  concluding  with 
the  question,  "What  respectable  citizen  is 
there  that  would  select  these  men  who  tell 
them  who  they  must  vote  for  to  represent 
them  in  a  business  transaction?" — refers 
to  the  plaintiff  not  in  his  private  character, 
but  in  his  quasi  public  character,  and  in 
that  respect  is  not  actionable.  Barr  v. 
Providence  Telegram  Pub.  Co.  (1905)  27 
R.  I.  101,  60  Atl.  835.  The  court  said  that 
there  is  a  legitimate  field  of  discussion  of 
public  measures  and  party  policies,  and  it 
is  entirely  proper  that  they  should  be  fully 
and  freely  discussed,  and  that  the  article  in 
question  is  within  these  limits,  and  consti- 
tutes no  cause  of  action. 

To  charge  that  one  who,  while  ostensibly 
a  Democrat  and  the  nominee  of  the  Demo- 
cratic party,  had  written  and  signed  a  se- 
cret' circular  and  sent  the  same  to  certain 
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questionable  tactics,  and  that  he  was  an 
obstacle  in '  the  path  of  municipal  prog- 
ress, was  not  libelous.*8     : 

j.  Oppression;  brutality. 

Imputations  amounting  to-  a  charge  of 
oppression  upon  the  part,  of  an  officer 
have  been  held  actionable  per  se.64  So 
it  has  been  held  libelous  per.se  to  charge 
a  police  officer  with  brutality  to  a  pris- 
oner,65 or  to  charge  a  sheriff  and  jailer 
with    false   imprisonment, —  a   statutory 


offense  punishable  with '  fine  or  impr&bro 

mentiw 

.<..■•      •  •      ,    *  .•: 
fc.  Tampering  itrtlfr  public  recoritej 
.      ,     falsehood.  .*,.., 

A  charge  of  tampering  with  public 
records. m  or,  falsifying  a  public  docu- 
ment is  actionable  per  se.68  Charges  of 
falsehood  or  misrepresentation  in  avia- 
tion to  official  matters  are  actionable  per 
se.68  Thus  it  has  been  held  libelous  per 
se  to  charge  a  county  auditor  with  pub- 


».'"'■' 
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parties  abnegating  a  belief  in  the  principles 
of  the  Democratic  party,  whose  cause  he  was 
openly  espousing,  and  professing  a  belief  in 
the  Populist,  the  opposing  party, — will  sus- 
tain an  indictment  for  .  criminal  libel. 
Squires  v.  State  (1898)  39  Tex.  Grim.  Rep. 
96,  73  Am.  St.  Rep.  904,  45  S.  W.  147, 

*3  Shaw  v.  Crandon  Printing  Co.  <1913) 
154  Wis.  601,  143  N.  W.  608. 

64  To  charge  that  a  constable  "preys  upon 
the  poor  and  unfortunate"  is,  where  wholly 
without  foundation,  libelous  per  se.  Par- 
sons v.  Age-Herald  Pub.  Co.  (1913)  181 
Ala.  439,  61  So.  345. 

Saying  to  a  constable  who  was  levying 
an  execution  on  defendant's  property,  "This 
execution  is  unjust,  except  $1.50;  and  that 
is  the  way  you  make  your  bring,"  was  not 
actionable.  Stone  v.  Bevins  (1893)  15  Ey. 
L.  Rep.  598,  54  S.  W.  869  (slander). 

A  newspaper  which,  by  caricature  and 
text,  represents  the  mayor  as  officially  and 
personally  responsible  for  a  great  wrong 
upon  the  dependent  poor,  by  forcing  a  com- 
petent, humane  charity  board  out  of  office 
because  it  would  not  do  his  bidding,  and 
putting  in  the  present  board,  which  has 
been  cognizant  of  the  outrage'  upon  the 
poor  and  unfortunate  inmates  of  the  city 
farm,  is  libelous  per  se.  Brown  v.  Harring- 
ton (1911)  208  Mass.  600,  95  N.  £.  655. 

To  publish  what  amounts  to-  a  charge 
that  a  deputy  sheriff  oppressed  poor  and 
friendless  persons  under  color  of  his  office 
is  libelous  per  se.  Bourreseau  v.  Detroit 
Evening  Journal  Co.  (1886)  63  Mich.  425, 
6  Am.  St.  Rep.  320,  30  N.  W.  376. 

A  publication  which  charges  that  a  police 
commissioner  is  doing  all  he  can  to  make 
it  impossible  for  a  certain  person  to  lead  an 
honest  life  and  to  make  an  honest  living, 
and  to  force  him  instead  to  a  life  of  crime* 
is  libelous  per  se,  and  is  not  justified  by 
proof  of  the  commissioner's  refusal  to  re- 
move the  photograph  and  measurements  of 
such  person  from  the  rogues'  gallery.  Bing* 
ham  v.  Gaynor  (1910)  141  App.  Div.  301, 
126  N.  Y.  Supp.  353,  affirmed  in  (1911)  203 
N.  Y.  27,  96  N.  E.  84. 

To  charge  a  commissioner  of  bankruptcy 
with  being  a  misanthropist*  a  partisan, 
stripping  the  unfortunate  debtors  of  every 
cent,  and  then  depriving  them  of  the.  benefit 
of  the  act,  etc.,  is  libelous;  and  to  make  out 
a  justification  of  the  charge,  the  defendant 
must  show  that  the  plaintiff,  as  commis- 
sioner, wilfully  perverted  the  law  to  such 
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oppressive  purposes.  •  Riggs  v.  Dennistoa 
(1802)  3  Johns.  Cas.  (N.  Y.)  198,  2  Am* 
Dec.  145. 

The  decision  in  favor  of  the  defendant  tin 
MeClung  v.  Star-Chronicle  Pub.  Co.  (1918) 
—  Mo.  — ,  202  S.  W.  571,  where  the  action 
for  libel  was  based  upon  a  newspaper  arti- 
cle charging  the  warden  of  a  penitentiary 
with  cruelty  to  prisoners,  was  upon  the 
ground  that  the  article  was  justified  so  far 
as  the  statement  of  facts  was  concerned, 
and  that  the  comments  were  a  fair  criticism 
on  the  facts. 

6*  O'Shaughnessy  v.  Morning  Journal 
Asso.  (1893)  71  Hun,  47,  24  N.  Y.  Suppw 
609;  O'Shaughnessy  v.  New  York  Recorder 
Co.  (1893)  58  Fed.  653;  Houston  Printing 
Co.  v.  Moulden  (1897)  15  Tex.  Civ.  App. 
574,  41  S.  W.  381. 

6«  Boone  v.  Herald  News  Co.  (1901)  27 
Tex.  Civ.  App.  546,  66  S.  W.  313. 

•7  A  newspaper  article,  construed  as  a 
whole,  held  to  sustain  the  innuendo  of  an 
intention  to  charge  the  plaintiff,  a  candidate 
for  Congress,  with  abstracting  court  rec- 
ords. Ingalls  v.  Morrissey  (1913)  154  Wis. 
632,  143  N.  W.  681,  Ann.  Cas.  1915D>  699. 

Johnson  v.  Turner  (1908)  159  Ala.  356, 
47  So..  570  (an  action  for  slander;  holding 
it  actionable  per  se  to  charge  one  With  de- 
stroying a  docket  to  cover  up  evidence  of 
his  misappropriation  of  public  funds). 

**  The  unmodified  charge  published  in 
writing  that  a  member,  of  Congress  had  fal- 
sified public  documents  on  the  floor  of  Con- 
gress is  libelous  per  se.  Tawney  v.  Simon - 
son,  W.  &  H.  Co.  (1909)  109  Minn.  341,  27 
L.R.A.(N.S.)   1035,  124  N.  W.  229. 

*9  A  newspaper  article  stating  that  plain- 
tiff, county  attorney,  had  permitted  himself 
to  be  persuaded  to  claim  in  court,  contrary 
to  the  fact,  that  he  had  never  received  no- 
tice of  the  appeal  taken  by  the  defendant 
from  a  conviction  in  a  justice's  court,  in 
consequence  of  which  the  appeal  was  dis- 
missed and  the  defendant  unjustly  com- 
pelled to  pay  a  fine,  is  libelous  per  se. 
Sharpe  v.  Larson  (1897)  67  Minn.  428,  70 
N.  W.  1,  554.  And  the  defendant  in  this 
case  having  subsequently  published  another 
article  substantially  reiterating  the  previ- 
ous one,  the  republication  was  also  held 
libelous.  (1897)  70  Minn.  209,  72  N.  W. 
I  961. 

To  publish  of  a  public  officer  that  certain 
figures  disputed  by  him  were,  at  the  time* 
known  to  him  to  be  true,  followed  by 
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lishing  a  false  certified  statement  of  the; 
financial  condition  of  the  county,70*  or  to 
charge  the  chairman  of  a  political  com-' 
mittee  -with  perjury,  or  with  making  a 
false  affidavit  respecting  campaign  con- 
tributions,71 or  to  charge  a  notary  pub- 
lic with  having  induced  an  affiant  to 
make  a  false  affidavit  containing  a  libel 
against  a  third  person,78  or  with  making 
false  certificates.78  And  the  imputation 
of  falsehood  or  dishonesty  against  an 
officer  or  candidate  in  his  private  trans- 
actions has  been  held  actionable  per  se.74 


So,  denouncing  another  as  an  assassin 
of  character,  a  liar,  and  unworthy  of  the 
esteem  of  decent  and  fair-minded  peo- 
ple, is  libelous.74* 

h  Miscellaneous. 

Other  cases  passing  upon  the  action- 
able character  of  imputations  against 
officers  or  candidates  which  do  not  lend 
themselves  to  more  specific  classifica- 
tions are  cited  in  the  subjoined  foot- 
note.75 


offer  to  forfeit  $50  if  the  writer  failed  to 
convince  the  plaintiff  before  hi9  friends,  of 
being  a  "liar  and  poltroon,"  if  he  would  ac-, 
company  the  writer  to  the  public  records,  is 
libelous  per  se.  Byrne  v.  Funk  (1906)  38 
Wash.  506,  80  Pac.  772,  3  Ann.  Cas.  647. 

Falsely  charging  that  the  plaintiff,  super- 
intendent of  the  poor,  was  charged  by  a 
member  during  a  meeting  of  the  board  of 
supervisors,  with  being  a  liar,  a  thief,  and 
a  perjurer,  stating  that  he  could  prove  it,  is 
libelous  per  se,  no  such  statement  or  charge 
having  in  fact  been  made  before  the  board. 
Orth  v.  Featherly  (1891)  87  Mich.  815,  49 
K.  W.  640. 

A  publication  which  purports  to  convey 
the  meaning  that  a  public  official  in  an  of- 
ficial report  has  charged  a  public  servant 
with  misconduct  in  office  is  libelous  if  not 
true  in  substance.  Fullerton  v.  Thompson 
(1913)   123  Minn.  136,  143  N.  W.  260. 

TOProsser  v.  Callis  (1889)  117  Bid.  105, 
19  N.  B.  736. 

7*  Cook  v.  Globe  Printing  Co.  (1910)  227 
Mo.  471,  127  S.  W.  332. 

WSheibley  v.  Ashton  (1906)  130  Iowa, 
195,  106  N.  W.  618. 

7*  A  newspaper  article  importing  that  the 
plaintiff,  as  notary  public,  had  certified  the 
acknowledgments  of  ten  persons  as  having 
been  taken  by  him  to  a  bond,  and  that  the 
persons  purporting  to  sign  it  did  not  know 
their  names  were  on  the  bond,  is  susceptible 
of  an  interpretation  which  would  render  it 
libelous,  the  question  being  one  for  the  jury. 
Henderson  v.  Commercial  Advertiser  Asso. 

(1887)  46   Hun    (N.   Y.)    504,   affirmed   in 

(1888)  111  N.  Y.  685.  19  N.  E.  286. 
Dolloway    v.    Turrill    (1841)    26    Wend. 

(N.  Y.)  383,  holding  that  it  should  have 
been  submitted  to  the  jury  whether  a  publi- 
cation regarding  a  candidate  for  office  im- 
ported a  charge  of  inadvertence  in  certify- 
ing that  a  certain  person  had  sworn  to  the 
truth  of  an  affidavit  when  he  had  not  done 
so,  or  whether  it  imputed  official  corruption 
in  that  regard. 

7*A  written  publication  charging  a  pa- 
trolman with  wilful  falsehood  in  the  matter 
of  a  serious  business  transaction  is  libelous 
per  se  as  tending  to  expose-  him  to  con- 
tempt, and  to  lower  him  in  the  common 
estimation  of  citizens.  .Dwyer  v.  Libert 
(1917)  30  Idaho,,  57ft,  16  J  Pac.  651. 

Verbal  statements  that  a  candidate .  for 
re-election  to  the  office  of  municipal  coun- 
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cilor  had  "held  up  the  town  for  an  exorbi- 
tant price"  for  his  property  when  it  was 
wanted  for  a  street,  having  sworn  that  his 
property  was  worth  $850,  and  having 
bought  it  for  $350,  are  not  susceptible  of 
the  innuendo  of  false  swearing  to  cheat  the 
municipality,  and  are  not  capable  of  a 
meaning  actionable  per  se.  Holland  v.  Hall 
(1912)  22  Out  Week.  Rep.  209,  3D.LR. 
722  (Blander). 

A  newspaper  article  stating  that  an  arti- 
cle in  another  paper  was  evidently  written 
by  a  former  county  official;  that  such  as  he 
would  in  public  office  plunder  the  people, 
and  in  business  swindle  their  creditors;  that 
they  would  burn  their  old  log  houses,  and 
gull  the  insurance  companies  out  of  enough 
to  build  palatial  mansions,— was  held  libel- 
ous per  se,  it  being  a  question  for  the  juTy 
under  the  circumstances  as  to  whether  it 
was  applicable,  and  would  be  understood  to 
be  applicable,  to  the  plaintiff,  who  had  been 
county  auditor.  Dressel  v.  Shipman  (1894) 
57  Mum,  23,  58  N.  W.  684. 

In  Ingallsv.  Morrissey  (1913)  154  Wis. 
632,  143  N.  W.  681,  Ann.  Cas.  1915D,  899, 
a  newspaper  article  with  reference  to  a  can- 
didate for  Congress  was  held,  taken  as  a 
whole,  to  be  capable  of  the  meaning 
aseribed  to  it  by  the  complaint,  namely, 
that  the  plaintiff  was  a  disgrace  to  his  pro- 
fession as  a  lawyer,  smooth,  tricky,  and 
dishonest. 

A  newspaper  article  charging  that  a  can- 
didate for  county  treasurer  had  left  the 
state  of  his  former  residence,  leaving  a  lot 
of  unpaid  bills  behind,  implying  that  he 
was  a  deadbeat,  is  libelous  per  se.  Gagen 
v*  Dawley  (1916)  162  Wis,  152,  155  N.  W. 
930. 

But  a  charge  of  a  single  act  of  dishonesty 
in;  relation  to  private  matters  against  a 
state  railroad  commissioner  does  not 
amount  to  an  imputation  of  general  dis- 
qualification for  that-  office.  Rea  v.  Wood 
(1894)   105  CaJL  314,  38  Pac  899.. 

And  where  such  officer  continued  to  per- 
form the  duties  of  his  office  without  moles- 
tation until  the  close  of  his  term,  and  was 
afterwards  re-elected  to  the  same  office,  and 
entered  upon  a  second  tenmr  it  cannot  be 
said  that  the  words  spoken  of  him  during 
the  first  term  tended  directly  to  injure  him 
in  respect  of  his  office.    Ibid. 

7U Smith:  v.  Lyons,  ante,  1..* 

76  A    newspaper    article    falsely    stating 
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that  the  superintendent  of  insurance  of  the 
district  had  been  removed,  in  connection 
with  a  reference  to  a  private  inquiry  in 
regard  to  insurance  matters  and  the  intro- 
duction of  a  resolution  in  Congress  for  a 
drastic  investigation  into  the  affairs  of  two 
insurance  companies,  is  libelous  per  Be,  as 
tending  to  bring  him  into  contempt  and  dis- 
grace. A.  S.  Abell  Co.  v.  Ingham  (1015)  43 
App.  D.  C.  582. 

In  Knight  v.  Blackford  (1884)  3  Mackey 
(D.  C.)  177,  51  Am.  Rep.  772,  where  de- 
fendant made  statements  to  a  third  person 
to  the  effect  that  plaintiff  had  made  dis- 
paraging remarks  about  his  superiors,  that 
they  came  to  the  notice  of  his  superiors  and 
he  was  removed,  it  was  held  that  there  was 
no  cause  of  action  because  even  when  spe- 
cial damages  are  proved,  false  statements 
will  not  support  an  action  for  libel  or  slan- 
der unless  they  are  defamatory  in  their 
nature;  and  also  because  the  damages  were 
too  remote. 

A  newspaper,  article  which  charged  the 
mayor  with  subjecting  a  woman  lecturer  to 
gross  indignity  because  of  her  criticism  of 
manufacturing  establishments  because  of 
their  employment  of  child  labor,  he  being 
a  superintendent  of  a  large  cotton  mill,  is 
libelous  per  se  as  tending  to  expose  him  to 
public  hatred,  contempt,  and  ridicule,  and 
an  allegation  of  special  damage  is  not  es- 
sential to  recovery.  Atlanta  Journal  Co.  v. 
Pearce  (1016)  145  Ga.  604,  80  S.  E.  750. 

Where  the  entire  article  alleged  that  the 
mayor  of  the  town  did  not  live  up  to  the 
promises  made  in  his  inaugural  address, 
which  was  published  along  with  the  article, 
and  in  which  a  business  administration  and 
a  strict  enforcement  of  the  laws  and  ordi- 
nances by  the  town  officers  was  promised, 
a  sentence  stating  of  the  mayor  that  "only 
an  expert  examination  of  the  books  and  a 
grand  jury  examination  could  show  how 
poorly  he  had  lived  up  to  his  promises" 
was  not  libelous  per  se.  McLean  v.  Cavern e 
(1012)   175  I1L  App.  273. 

A  newspaper  article  intimating  that  a 
candidate  for  election  knew  that  he  was 
illegally  holding  an  office  and  drawing  the 
compensation  therefor  is  libelous.  Smur- 
thwaite  v.  News  Pub.  Co.  (1000)  124  Mich. 
377,  83  N.  W.  116. 

The  publication  of  a  true  and  correct 
report  of  the  proceedings  of  the  common 
council  is  privileged,  though  defamatory  to 
the  mayor.  Wallis  v.  Bazet  (1882)  34  La. 
Ann.  131.  The  -court  said:  "For  a  news- 
paper to  give  the  substance  of  such  pro- 
ceedings by  publication  in  the  locality 
where  the  paper  is  published,  and  whose 
citizens  are  interested  in  the  matters,  can- 
not be  regarded  by  us  as  being  in  itself 
malicious  and  libelous." 

An  article  susceptible  of  an  interpretation 
which  charges  that  an  aspirant  for  the  posi- 

•  tion  of  postmaster  had,  as  a  Congressman, 
pressed  for  the  payment  of  very  doubtful 

'  pension  claims,  is  libelous.  State  v.  Schmitt 
(1887)  40  N.  J.  L.  670,  0  Atl.  774  (criminal 
case). 
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A  publication  concerning  one  actually  en- 
gaged at  the  time  in  making  an  official 
examination  of  the  condition  of  an  insur- 
ance company  as  an  examiner  for  the  insur- 
ance department  of  another  state,  from 
which  as  a  whole  the  fair  inference  is  de- 
ductible that  neither  the  company  under  ex- 
amination nor  the  official  head  of  the  New 
York  State  Insurance  Department  regarded 
him  as  a  "  properly  commissioned  and  repu- 
table deputy,"  is  libelous  per  se.  Hollings- 
worth  v.  Spectator  Co.  (1000)  40  App.  Div. 
16,  63  N.  Y.  Supp.  2. 

A  complaint  which  compared  the  plaintiff, 
a  former  attorney  general  of  the  state,  with 
another  person,  and  characterized  them  as 
standing  for  the  same  proposition,  and  al- 
leged that  the  latter  had  been  charged  by 
certain  newspapers  and  persons  with  being 
a  thief,  a  rogue,  and  a  rascal,  and  engaged 
in  crooked,  fraudulent,  and  disreputable 
business  practices,  and  in  cheating  the  far- 
mers by  wrongfully,  fraudulently,  and  cor- 
ruptly manipulating  the  prices  of  grains, 
and  in  weighing  and  grading  grains,  states 
a  cause  of  action  for  libel  in  favor  of  plain- 
tiff. McCue  v.  Equity  Co-op.  Pub.  Co. 
(1018)  —  N.  D.  — ,  167  N.  W.  225. 

Phrases  which,  in  connection  with  a  col- 
loquium, are  susceptible  of  an  interpreta- 
tion ridiculing  a  defect  of  the  person  of  a 
state  senator,  are  libelous.  Buckstaff  v. 
Viall  (1803)  84  Wis.  120,  54  N.  W.  111. 

A  verbal  statement  that  a  candidate  for 
re-election  as  town  councilor  had  appealed 
from  an  assessment  of  certain  property  as 
being  too  high,  and  afterwards  sold  the 
property  for  a  much  larger  sum  than  it  had 
been  assessed  for,  which  the  defendant  de- 
scribed as  "another  of  his  hold-up  games," 
is  not  actionable  per  se.  Holland  v.  Hall 
(1012)  22  Ont  Week.  Rep.  200,  3D.  L.R. 
722  (slander). 

A  newspaper  article  stating  in  substance 
that  a  prisoner  was  advanced  $5  to  pay  his 
fine  by  a  jailer,  on  the  security  of  a  gold 
watch,  which  was  subsequently  identified  as 
one  the  prisoner  had  stolen,  was  not  libel- 
ous per  se.  Steyskal  v.  Detroit  Journal  Co. 
(1800)   110  Mich.  246,  77  N.  W.  030. 

A  paid  newspaper  advertisement  falsely 
charging  that  a  candidate  for  office  waged 
a  campaign  of  slander  and  lies  against  his 
opponent,  and  that  his  method  of  campaign- 
ing was  vicious,  is  libelous  per  se,  it  being 
equivalent  to  the  charge  that  he  knowingly 
and  wilfully  made  false  assertions  against 
his  opponent  with  a  view  to  prevent  his 
election.  McKillip  v.  Grays  Harbor  Pub. 
Co.  (1018)  —  Wash.  — ,  171  Pac.  1026. 

A  newspaper  article  to  the  effect  that 
the  governor,  pending  an  investigation  of 
state  officers,  had  suspended  certain  officials, 
including  the  plaintiff,  who  was  secretary 
of  the  state  land  board,  because  of  their 
failure  to  give  the  necessary  assistance  to 
those  who  were  conducting  the  investiga- 
tion, the  truth  of  the  latter  statement  not 
being  denied  by  the  complaint,  in  connection 
with  an  editorial  comment  to  the  effect 
that,  with  the  beginning  of  the  investiga- 
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II.  Privilege. 

a.  In  general. 

The  question  of  privilege  as  affected 
by  the  extent  of  publication  has  been 
treated  elsewhere,7*  and  will  not  be 
dealt  with  here. 

The  following  definition  of  privilege, 
which  has  been  very  generally  approved 
by  judges  and  text-writers,  is  taken 
from  an  English  case:  "A  communica- 
tion made  bona  fide  upon  any  subject- 
matter  in  which  the  party  communicat- 
ing has  an  interest,  or  in  reference  to 
which  he  has  a  duty,  is  privileged,  if 
made  to  a  person  having  a  corresponding 
interest  or  duty,  although  it  contain 
criminatory  matter  which,  without  this 
privilege,  would  be  slanderous  and  ac- 
tionable;  and  this  though  the  duty  be 


not  a  legal  one,  but  only  a  moral  or 
social  duty  of  imperfect  obligation."  ^ 

The  doctrine  of  privilege,  whether  ab- 
solute or  qualified  in  the  law  of  libel  and 
slander,  presupposes  that  the  words  or 
publication  complained  of  are  defama- 
tory and  actionable  unless  privileged. 
As  truth  is  an  independent  defense  to  a 
civil  action  for  libel  or  slander,78  there 
is  no  occasion  to  consider  the  question 
of  privilege  if  the  statements  or  imputa- 
tions complained  of  related  solely  to 
matters  of  fact,  unless  they  are  false.7* 
Truth,  however,  is  not,  in  some  jurisdic- 
tions, at  least,  an  independent  defense  in 
criminal  cases,  and  in  such  cases  there  is 
scope  for  the  doctrine  of  privilege  even 
if  the  language  complained  of  relates  to 
matters  of  fact  only,  and  is  not  false.80 
It  is  frequently  true,  especially  as  re- 


tion,  it  became  evident  that  startling  dis- 
closures are  to  be  made,  and  that  men  are 
to  go  down  in  shame  who  should  have  been 
respected  citizens  by  obeying  the  moral 
code  and  the  law  of  the  state,  was  held  not 
libelous  in  Lynch  v.  Standard  Pub.  Co.  — 
Utah,  — ,  170  Pac.  770.  This  case  also  in- 
volved the  right  of  one  not  specially  named 
to  maintain  an  action  for  libel  or  slander 
based  on  charges  made  against  a  class  or 
group  of  persons  to  which  he  belongs.  On 
that  question  see  notes  in  23  L.R.A.(N.S.) 
726;  25  L.R.A.(N.S.)  382;  and  42  L.RA. 
(N.S.)    870. 

A  placard  published  by  defendant  stating 
that  the  plaintiff,  who  had  been  and  was 
overseer  of  the  poor,  when  out  of  office  ad- 
vocated low  rates,  and  when  in  office 
advocated  high  rates,  and  that  he  (the  de- 
fendant) would  not  trust  the  plaintiff  with 
£5  of  his  private  property,  was  libelous 
without  an  innuendo,  as  imputing  dishon- 
esty to  the  plaintiff,  or  at  least  tending  to 
disparage  him,  it  being  for  the  jury  to  say 
whether  it  was  defamatory  or  not.  Cheese 
v.  Scales  (1842)  10  Mees.  &  W.  488,  152 
Eng.  Reprint,  563,  12  L.  J.  Exch.  N.  S.  13, 
6  Jur.  958. 

W  See  notes  in  20  L.R.A(N.S.)  363,  and 
LR.A.1915E,  131. 

T7  Harrison  v.  Bush  (1855)  5  El.  &  Bl. 
344,  119  Eng.  Reprint,  509,  25  L.  J.  Q.  B. 
ST.  S.  25,  1  Jur.  N.  S.  846,  3  Week.  Rep.  474. 
Among  other  cases  not  within  the  scope  of 
the  note,  in  which  this  definition  is  ap- 
proved, see  Byam  v.  Collins  (1888)  111  N.V. 
143,  2  L.R.A.  129,  7  Am.  St.  Rep.  726,  19 
N.  E.  75. 

In  Townshend  on  Slander  &  Libel,  4th  ed. 
$  209:  "A  communication  made  bona  fide 
upon  any  subject-matter  in  which  the  party 
communicating  has  an  interest,  or  in  refer- 
ence to  which  he  has  a  duty,  is  privileged, 
if  made  to  a  person  having  a  corresponding 
interest  or  duty,  although  it  contain  crimi- 
natory matter,  which,  without  this  privi- 
lege, would  be  slanderous  and  actionable. 
But  in  this  definition  of  a  privileged  com- 
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munication,  the  word  duty  'cannot  be  con- 
fined to  legal  duties,  which  may  be  en- 
forced by  indictment,  action,  or  mandamus, 
but  must  include  moral  and  social  duties  of 
imperfect  obligation.' " 

WSee  note  in  50  L.R.A.(N.S.)  1040. 

7»  Cook  v.  Pulitzer  Pub.  Co.  (1912)  241 
Mo.  326,  145  S.  W.  480,  is  one  of  the  few 
cases  which  expressly  recognize  that  the 
narrow  view  (see  infra,  II.  c,  1)  which  is 
adopted  by  it  renders  the  privilege  of  no 
practical  use  to  the  defendant  so  far  as 
false  statements  of  fact  are  concerned,  since 
the  truth  of  the  statements  would  in  any 
event  be  a  justification,  even  if  the  state- 
ments were  made  with  express  malice.  The 
court,  in  this  connection,  said:  "The  truth 
is  always  a  defense  to  libel,  and  available 
to  ail  persons  under  the  guaranty  of  the 
Constitution.  In  establishing  that  defense, 
it  is  not  essential  that  the  defendant  also 
rebut  malice.  Indeed,  that  defense  may  be 
complete,  though  it  be  shown  that  the  de- 
fendant was  actuated  by  express  malice. 
It  follows  that  if,  in  invoking  the  defense 
of  qualified  privilege,  the  defendant  must 
prove  the  truth  of  the  facts  on  which  the 
comment  is  based,  while  the  presumption  of 
malice  remains  against  him,  he  has  gained 
nothing  by  the  defense  of  privilege;  for  his 
burden  is  no  less  than  under  the  defense  of 
justification/' 

80  Thus,  in  State  v.  Sefrit  (1914)  82 
Wash.  520,  144  Pac.  725,  a  criminal  prose- 
cution for  libel,  imputing  a  crime  to  an  of- 
ficer, the  court  declares  that  where  a  crime 
is  charged  by  publication,  it  is,  under  the 
Washington  statute,  justified  only  upon 
proof  that  it  was  a  "true  and  fair  state- 
ment, and  was  published  with  good  motives 
and  for  justifiable  ends/'  It  is  true  that  in 
this  case  the  court  said  that  while  the  oc- 
casion of  the  publication  in  question  was 
one  of  privilege,  the  publication  itself  was 
not  privileged,  in  that  it  charged  a  crime 
and  imputed  moral  delinquency  to  a  public 
officer;  and  that  the  defendant  was  there- 
fore put  to  his  defenses  of  "justification 
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gards  words  or  publications  affecting 
public  officers  or  candidates,  that  the 
language  Complained  of  does  not  purport 
to  deal  exclusively  with  matters  of  fact 
of  which  truth  or  falsity  may  be  predi- 
cated, but  includes  comments  and  criti- 
cism which  involve  an  expression  of 
opinion,  or  at  least  the  drawing  of  a 
conclusion,  as  distinguished  from  a 
statement  of  fact.  It  is  to  words  or 
publications  of  this  character  that  the! 


phrase  "fair  comment  and  criticism"  is 
distinctively  applied,  at  least  in  civil 
cases. 

There  is  some  difference  of  opinion 
among  the  courts  and  text-writers 
whether  or  not  "fair  comment  and  criti- 
cism" is  properly  to  be  regarded  as  a 
branch  of  the  defense  of  qualified  priv- 
ilege, or  merely  goes  to  the  question  of 
libel  or  no  libel.*1  From  a  theoretical 
point  of  view  the  distinction  is  of  some 


and  excuse'1  as  accorded  by  the  statute,  in 
order  to  negative  the  presumption  of  malice 
resting  upon  the  publication.  This  seems 
equivalent  to  a  qualified  privilege  based  on 
the  truth  of  the  statements  and  the  absence 
of  actual  malice. 

See  also  State  v.  Burnham  (1837)  9  N.  H. 
34,  31  Am.  Dec.  217,  a  criminal  prosecution 
for  libeling  a  county  solicitor,  declaring 
that  the  matter,  if  in  its  nature  defama- 
tory, must  have  been  published  on  a  lawful 
occasion,  or  come  within  the  class  termed 
"privileged"  cases;  and  that  if  it  did  not, 
the  defendant  was  liable  to  the  prosecution, 
it  being  immaterial  whether  the  allegations 
were  true  or  false. 

These  cases,  however,  are  merely  illustra- 
tive, and  there  is  no  intention  to  discuss 
the  effect  of  truth  as  a  defense  in  either 
a  civil  or  criminal  proceeding. 

81  See  article  in  23  Law  Quarterly  Rev.  97. 

In  Campbell  v.  Spottiswoode  (1863)  3 
Best  &  S.  769,  122  Eng.  Reprint,  288, 
Blackburn,  J.,  said:  "It  is  important  to 
bear  in  mind  that  the  question  is  not 
whether  the  publication  is  privileged,  but 
whether  it  is  a  libel.  The  word  'privilege* 
is  often  used  loosely,  and  in  a  popular 
sense,  when  applied  to  matters  which  are 
not,  properly  speaking,  privileged.  But  for 
the  present  purpose,  the  meaning  of  the 
word  is  that  a  person  stands  in  such  a 
relation  to  the  facts  of  the  case  that  he  is 
justified  in  saying  or  writing  what  would 
be  slanderous  or  libelous  in  anyone  else. 
For  instance,  a  master  giving  a  character  of 
a  servant  stands  in  a  privileged  relation; 
and  the  cases  of  a  memorial  to  the  Lord 
Chancellor  or  the  Home  Secretary  on  the 
conduct  of  a  justice  of  the  peace  (Harrison 
v.  Bush  (1855)  5  El.  &  Bl.  344,  119  Eng. 
Reprint,  509.  25  L.  J.  Q.  B.  N".  S.  25,  1  Jur. 
N.  S.  846,  3  Week.  Rep.  474),  and  of  a 
statement  to  a  public  functionary,  reflect- 
ing upon  some  public  officer  (Boatson  v. 
Skene  (1860)  5  Hurlst.  &  N.  838,  157  Eng. 
Reprint,  1415,  29  L.  J.  Exch.  K  S.  430,  0 
Jur.  N.  S.  780,  2  L.  T.  N.  S.  378,  8  Week. 
.  Rep.  544),  rank  themselves  under  that 
class  ...  In  these  cases  no  action  lies 
unless  there  is  proof  of  express  malice.  If 
it  could  be  shown  that  the  editor  or  pub- 
lisher of  a  newspaper  stands  in  a  privileged 
position,  it  would  be  necessary  to  prove  ac- 
tual malice.  But  no  authority  has  been 
*  cited  for  that  proposition;  and  I  take  it  to 
be  certain  that  he  has  only  the  general  right 
which  belongs  to  the  public  to  comment 
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upon  public  matters;  for  example,  the  acts 
of  a  minister  of  state;  or,  according  to  mod- 
ern authorities  somewhat  extending  the 
doctrine,  where  a  person  has  done  or  pub- 
lished anything  which  may  fairly  be  said  to 
invite  comment,  as  in  the  case  of  a  handbill 
or  advertisement  (Paris  v.  Levy  (1862)  2 
Fost.  A  F.  (Eng.)  71).  In  such  cases  every- 
one has  a  right  to  make  fair  and  proper 
comment;  and,  so  long  as  it  is  within  that 
limit,  it  is  no  libel." 

In  Merrev  v.  Guardian  Printing  &  Pub. 
Co.  (1909)  79  N.  J.  L.  177,  74  Atl.  464,  the 
court,  while  holding  that  fair  comment  and 
criticism  upon  the  public  acts  of  a  public 
officer  are  not  actionable,  said  that  com- 
ment of  this  kind  is  not  privileged  by  rea- 
son of  the  occasion,  in  the  strict  legal  sense 
of  that  term;  that  what  is  really  meant  ia 
that  fair  and  bona  fide  comment  and  criti- 
cism upon  matters  of  public  concern  are  not 
libel,  and  that  the  words  are  not  defama- 
tory. The  court  further  observed  that  the 
correctness  of  this  view  is  apparent  from 
the  fact  that  the  burden  of  proving  actual 
malice  in  cases  of  this  class  is  not  thrown 
upon  the  plaintiff,  as  it  is  in  cases  strictly 
of  privilege. 

After  referring  to  an  opinion  bv  Gray, 
Ch.  J.,  in  Gott  v.  Pulsifler  (1877)  122  Mass. 
235,  23  Am.  Rep.  322,  which  treated  the 
question  as  one  of  privilege,  the  court  in 
Merrey  v.  Guardian  Printing  &  Pub.  Co. 
(N.  J.)  supra,  said  that,  without  deciding 
which  view  is,  in  the  abstract,  correct,  a 
question  for  the  jury  is  presented,  since  if 
not  a  matter  of  strict  privilege,  the  jury 
are  still  to  speak  as  to  the  bona  fides  and 
fairness  of  the  criticism;  and,  if  one  of 
privilege  in  its  strict  meaning,  then  the 
question  of  actual  malice  is  for  the  jury. 

In  Tawney  v.  Simon  son  W.  &  H.  Co. 
(1909)  109  Minn.  341,  27  L.R.A.(N.S.)  229, 
124  N*.  W.  229,  the  court  refers  to  the  con- 
fusion and  disagreement  as  to  the  subject 
of  qualified  privilege  and  fair  comment,  but 
said  that  it  was  unnecessary  to  deal  with 
that  point  in  the  case  since  the  complaint 
charged  defendant  with  express  malice;  and 
that  it  must  be  treated  as  admitted  for  the 
purposes  of  an  appeal  from  a  judgment, 
granted  on  the  defendant's  motion. 

Said  the  court  in  Tawney  v.  Simonson 
W.  &  H.  Co.  (Minn.)  supra,  "Nor  has  the 
defendant  made  out  the  defense  of  qualified 
privilege,"  "nor  of  fair  comment  as  a  mat- 
ter of  law.  On  this  subject,  there  is  par- 
ticular   confusion    and    disagreement.     24 
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importance,  since  in  the  first  view  good 
faith  and  a  proper  purpose  are  essential 
conditions,  while  logically,  in  the  second 
view,  it  would  seem  that  they  would  be 
immaterial,  at  least  in  a,  civil  case. 
Practically,  however,  in  this  country,  at 
least,  it  is  very,  generally  held  or  as- 
sumed that  a  proper  purpose  and  ab- 
sence of  malice  are  necesaary  conditions 
of  the  doctrine  of  "fair  comment  and 
criticism,"  which  is  generally  treated  as 
a  branch  of  the  defense  of  privilege,  and 
will  be  so  treated  in  this  note.  To  sus- 
tain the  privilege  either  as  regards  com- 
ments and  criticism  or  statements  of 
fact,  there  must,  of  course,  be  an  occa- 
sion of  privilege.  The  incumbency  or 
candidacy  of  one  for  an  office,  however, 


ordinarily  furnishes  such  an  occasion. 
While,  as  will  be  subsequently  shown, 
the  privilege  has  been  frequently  denied 
in  cases  coming  within  the  scope  q£  this 
note,  it  has  generally  been  upon  the 
ground  that  the  occasion  was  exceeded, 
or  that  some  of  the  other  conditions  of 
a  qualified  privilege  were  lacking,  and 
not  for  the  reason  that  there  was  no  oc- 
casion. However,  it  has  been  held  that 
the  institution  of  a  previous  libel  suit 
based  on  an  earlier  publication  does  not 
furnish  an  occasion  of  privilege  for  a 
subsequent  libel  on  a  public  man.88  And 
the  candidacy  of  one  person  for  an  office 
does  not  afford  an  occasion  of  privilege 
for  the  defamation  of  another  officer.88 
So,  the  fact  that  one  was  previously  an 


Law  Quarterly  Rev.  235.  The  uncertainty 
begins  at  the  threshold.  It  is  frequently, 
perhaps  generally,  said  that  a  libelous  pub- 
lication is  actionable  unless  justified  or 
privileged;  that  privilege  may  be  absolute 
or  qualified;  and  that  newspaper  comment 
on  public  men  is  a  qualified  privilege.  It 
is,  however,  also  insisted  that  this  does  not 
mean  that  such  words  are  published  on  a 
privileged  occasion  in  any  strict  sense  of  the 
term  (see  authorities  cited  in  25  Cyc.  401, 
note  77),  but  that  comments  on  matters  of 
public-  interest  should  be  treated  as  a  sepa- 
rate defense,  and  not  included  as  a  species 
of  the  genus  general  privilege.  Odgers, 
Libel  &  Slander,  181." 

**Atwater  v.  Morning  News  Co.  (1896) 
67  Conn.  506,  34  Atl.  865. 

An  insinuation  in  a  communication  to  a 
newspaper  that  the  sheriff  advised  the 
school  board  that  it  could  not  let  the  con- 
tract for  printing  at  less  than  the  legal 
rate,  although  there  was  a  party  ready  and 
willing  to  submit  a  bid  at  less  than  that 
rate,  and  asking  if  the  sheriff  tried  to  save 
money  for  the  parish  in  this  instance,  which 
communication  was  in  answer  to  a  circular 
letter  issued  by  the  sheriff  in  the  nature  of 
a  challenge,  in  which  he  made  claims  of 
saving  money  for  the  public,  the  statement 
in  respect  to  the  public  printing  being  true 
in  fact, —  does  not  serve  as  a  justification 
for  a  libelous  publication  by  the  sheriff  con- 
cerning the  author  of  the  communication. 
Smith  v.  Lyons,  ante,  I.  As  to  privilege 
of  communications  concerning  one  who  lias 
made  statements  derogatory  to  a  publie  of- 
ficer or  candidate  for  office,  see  note  to 
Tuohy  v.  Halsell,  43  L.R.A.(N.S.)  323. 

83  The  pendency  of  an  election  of  a  gov- 
ernor does  not  afford  a  privileged  occasion 
for  a  letter  reflecting  upon  the  conduct  and 
character  of  the  plaintiff,  who  was  not  a 
candidate,  addressed  to  the  chairman  of  a 
political  committee,  and  for  the  purpose  of 
showing  the  unfitness  of  the  governor  for 
re-election  because  of  his  appointment  of 
the  plaintiff  to  office.  The  court  said  in  ef- 
fect that  even  under  the  most  liberal  view 
of  the  privilege  respecting  publications  con- 
cerning candidates,   the  letter  in  question 
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would  not  be  privileged,  as  the  plaintiff  was 
not  a  candidate,  and  the  principle  could  not 
be  admitted  that,  in  order  to  inform  the 
public  of  the  character  of  a  candidate  for 
office,  any  elector  could  publish  false  and 
defamatory  statements  about  any  appointee 
of  such  candidate  without  being  called  upon 
to  answer  for  them,  unless  the  injured 
party  could  establish  express  malice.  Cof- 
fin v.  Brown  (1901)  94  Md.  190,  65  L.RJL 
732,  89  Am.  St.  Rep.  422,  50  Atl.  567. 

The  pendency  of  an  election  or  appoint- 
ment to  office  before  the  board  of  aldermen 
does  not  furnish  the  occasion  for  a  privilege 
as  regards  an  article  imputing  to  another 
officer  the  use  of  his  influence  to  procure 
the  appointment  or  re-election  of  a  certain 
person  in  order  to  facilitate  his  purpose  in 
robbing  the  taxpayers.  Dow  v.  Long  (1906) 
190  Mass.  138,  76  N.  E.  667. 

The  decision  in  Sheibley  v.  Huse  (1906) 
75  Neb.  811,  106  N.  W.  1028,  13  Ann.  Cas. 
376,  is  simply  to  the  effect  that  the  pub- 
lisher of  a  newspaper  may  freely  expose 
false  and  defamatory  matter  circulated 
concerning  a  candidate  for  public  office,  but 
in  so  doing  he  may  not  libel  another  party, 
and  can  defend  against  such  libel  only  by 
showing  the  truth  of  the  publication.  It 
will  be  observed  that  the  party  libeled  was 
not  an  officer  or  candidate  for  office,  and  so 
there  was  no  occasion  so  far  as  he  was 
concerned. 

A  statement  by  the  mayor  of  a  city,  in 
defending  himself  from  criticism  by  the 
anti-saloon  league  for  abolishing  a  card  sys- 
tem for  keeping  a  record  of  violations  of 
the  liquor  law,  to  the  effect  that  it  was 
established  by  specified  former  officials  to 
build  up  a  system  of  extorting  money  from 
lawbreakers,  is  not  privileged,  where  such 
officials  were  not  present  at  the  meeting  at 
which  the  criticism  was  made,  had  no  part 
therein,  and  were  not  mentioned  in  connec- 
tion with  such  system,  and  a  newspaper 
cannot,  therefore,  justify  the  publication  of 
an  interview  in  which  the  statement  is 
made.  Lawrence  v.  Herald  Pub.  Co.  (1909) 
158  Mich.  459,  25  L.R-MN.S.)  796,  122 
N.  W.  1084. 

Reflections .  on  the  competency  of  a  vil- 
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officer  or  candidate  for  office  has  been 
held  not  to  afford  an  occasion  of 
privilege.*4 

It  is  frequently  stated  in  cases  falling 
within  the  present  note  that  the  press 
possesses  no  immunities  not  shared  by 
individuals.86  In  elaborating  the  point, 
the  Michigan  court86  has  said:  There 
is  no  privilege  in  journalism  which  will 
excuse  a  newspaper  for  publishing  a 
libel  concerning  an  officer  when  other 
publications  of  libels  would  not  be  ex- 
cused. Whatever  functions  the  journal- 
ist performs  are  assumed  and  laid  down 
at  his  will,  and  performed  under  the 
same   responsibility   attaching  to    other 


persons.  The  greater  extent  of  the  cir- 
culation makes  his  libels  more  damaging 
and  imposes  special  duties  as  to  care  to 
prevent  the  risk  of  such  mischief,  pro- 
portioned to  the  peril.  But  whatever 
may  be  the  measure  of  damages,  there 
is  no  difference  in  liability  to  suit. 

With  the  exception  of  a  few  eases 
cited  infra,  II.  d,  it  has  been  generally 
held  or  assumed  that  the  incumbency 
of  or  candidacy  for  an  office  creates  only 
an  occasion  of  a  qualified  privilege,  not 
of  an  absolute  privilege;  in  other  words, 
good  faith  and  lack  of  malice  are  neces- 
sary to  sustain  the  privilege.87  This  is 
taken  so  much  as  a  matter  of  course  that 


lage  attorney  are  not  privileged  because 
they  are  included  in  a  circular  distributed 
among  the  citizens  of  a  town  just  prior  to 
an  election,  which  contained  proper  refer- 
ences to  other  village  matters.  Mattice  v. 
Wilcox  (1895)  147  N.  Y.  624,  42  N.  E.  270. 

MThat  there  is  no  privilege  in  respect  of 
a  newspaper  publication  concerning  one  who 
has  resigned  from  public  office  and  is  en- 
gaged as  a  private  citizen  in  a  public  con- 
troversy with  his  former  chief,  see  Wash- 
ington Herald  Co.  v.  Berry  (1914)  41  App. 
D.  C.  322. 

The  fitness  of  candidates  for  public  office 
may  be  discussed,  as  also  may  the  conduct 
of  public  officials;  but  merely  because  a 
person  may  have  once  been  an  unsuccessful 
candidate  for  public  office,  his  conduct  in 
that  campaign  is  not  a  fit  subject  of  com- 
ment for  all  time,  although  he  may  have 
abandoned  the  thought  of  becoming  a  can- 
didate, or  of  again  seeking  the  favor  of  the 
people.  If  he  is  not  again  a  candidate  for 
office,  "the  dead  past  should  bury  its  dead." 
Ott  v.  Murphy  (1913)  160  Iowa,  730,  141 
N.  W.  463. 

In  Com.  v.  Wardwell  (1883)  136  Mass. 
164,  where  the  article  charged  that  plain- 
tiff, who  was  referred  to  as  sheriff,  was  an 
untruthful,  profane  man;  a  libertine;  had 
made  the  jail  a  place  of  prostitution; 
had  ruined  a  young  and  innocent  lady;  and 
had  boasted  of  his  office,  money,  and  friends 
being  sufficient  to  crush  anyone  who  should 
attempt  to  expose  him, — the  denial  of  the 
privilege  was  upon  the  ground  that  the  pub- 
lication related  to  him  in  his  private,  and 
not  his  official,  character,  and  the  fact  that 
he  had  not  disclaimed  a  candidacy  at  an 
election  to  take  place  more  than  a  year  in 
the  future  did  not  furnish  an  occasion  of 
privilege. 

In  Post  Pub.  Co.  v.  Hallam  (1893)  8 
C.  C.  A.  201,  16  U.  S.  App.  613,  59  Fed. 
530,  holding  that  the  privilege  as  to  com- 
munications respecting  a  candidate  does  not 
extend  to  untrue  statements  of  fact,  said 
that  the  view  taken  of  the  main  question 
made  it  unnecessary  to  consider  whether 
the  privilege  claimed  would  extend,  in  any 
event,  to  statements  concerning  the  plain- 
tiff, published  two  weeks  after  he  had  ceased 
to  be  a  candidate,  and  made  to  a  public 
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none  of  whom  was  a  voter  or  citizen  of  the 
congressional  district  in  which  the  plaintiff 
had  offered  himself  as  a  candidate. 

••Parsons  v.  Age  Herald  Pub.  Co.  (1913) 
181  Ala.  439,  61  So.  345;  Jones  v.  Townsend 
(1885)  21  Fla.  431,  58  Am.  Rep.  676;  Lowe 
v.  News  Pub.  Co.  (1911)  9  Ga.  App.  103,  70 
S.  E.  607;  Negley  v.  Farrow  (1882)  60  Md. 
158,  45  Am.  Rep.  715;  Bronson  v.  Bruce 
(1S86)  59  Mich.  467,  60  Am.  Rep.  307,  25 
N.  W.  671;  Aldrich  v.  Press  Printing  Co. 
(1864)  9  Minn.  133,  Gil.  123,  86  Am.  Dec. 
84;  Bee  Pub.  Co.  v.  Shields  (1903)  68  Neb. 
759,  94  N.  W.  1029,  99  N.  W.  822;  Cincin- 
nati Gazette  Co.  v.  Bishop  (1882)  6  Ohio 
Dec.  Reprint,  1113;  Sweeney  v.  Baker  ( 1878) 
13  W.  Va.  168,  31  Am.  Rep.  757. 

»•  Foster  v.  Scripps  (1878)  39  Mich.  376, 
33  Am.  Rep.  403. 

87  The  court  in  Bee  Pub.  Co.  v.  Shields 
(1903)  68  Neb.  750,  94  N.  W.  1029,  99  N.  W. 
822,  in  regard  to  a  newspaper  article  re- 
flecting upon  the  conduct  of  a  county  attor- 
ney, said:  "If,  then,  we  treat  the  article  in 
controversy  as  one  of  special  privilege,  be- 
cause of  the  fact  that  it  was  a  comment 
upon  the  acts  of  a  public  official,  it  was  still 
actionable  unless  true  and  published  with 
good  motives  and  for  justifiable  ends." 

The  New  York  court  of  appeals  in  Bing- 
ham v.  Gaynor  (1911)  203  N.  Y.  27,  95 
N".  E.  84,  thus  distinguishes  between  the 
two  qualified  privileges  in  communications 
or  publications  affecting  a  public  officer: 
"A  person  having  an  interest  as  a  citizen  or 
otherwise  in  a  public  official  may,  in  good 
faith,  make  a  statement  to  the  superior  of 
the  person  about  whom  the  communication 
refers.  He  is  not  liable  by  reason  of  an 
erroneous  and  untrue  statement  so  made  if 
it  is  found  that  it  was  made  in  good  faith 
and  in  the  performance  of  such  duty.  .  .  . 
The  qualified  privilege  that  we  have  consid- 
ered does  not  extend  to  communications  to 
newspapers  and  to  the  public  generally. 
There  is,  however,  another  well-established 
rule  of  law,  also  commonly  called  a  quali- 
fied privilege,  that  protects  a  person  in 
making  any  fair  and  honest  criticism  of  the 
conduct  of  a  public  officer.  This  rule  is 
quite  independent  of  the  one  first  stated, 
but  it  is  also  based  upon  the  desirability  of 
allowing  such  fair  and  honest  criticism  be- 
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the  point  is  rarely  referred  to.  In  one 
leading  case,88  however,  obiter  language 
is  employed  which  apparently  implies 
that  if  a  newspaper  article  respecting 
an  officer  or  candidate  for  office  is  priv- 
ileged at-  all,  the  privilege  is  an  absolute 
one,  precluding  any  inquiry  as  to  malice; 
at  least,  where  the  article  does  not  im- 
pute a  moral  delinquency.  The  privilege 
may,  of  course,  be  lost  even  if  the  other 
necessary  conditions  exist,  because  the 
publication  is  excessive.  This  point, 
however,  has  been  treated  in  other 
notes,"  and  will  not  be  considered  here. 


Z>.  Fair  comment  and  criticism. 

The  courts  are  agreed  that  by  becom- 
ing a  public  officer  or  a  candidate  for  a 
public  office,  one  places  before  the  pub- 
lic his  character  and  conduct  so  far  as 
they  are  relevant  to  his  fitness  for  the 
office  which  he  holds  or  to  which  he 
aspires,  and  cannot  complain  of  fair 
comment  and  criticism  thereon  in  news- 
papers or  elsewhere  if  made  for  a 
proper  purpose  and  without  actual 
malice.90  The  principle  has  been  for- 
mulated many  times  by  the  courts  with 
variations  which  it  is  not  necessary  to 


cause  it  tends  to  the  good  of  the  public 
service.  It  is  qualified  because  it  does  not 
extend  beyond  fair  and  honest  comment  and 
criticism.  It  is  no  protection  to  the  writer 
if  he  therein  makes  false  statements  or  un- 
justifiable inferences.  In  such  a  communi- 
cation the  writer  makes  statements  of  fact 
at  his  peril,  and  if  the  statements  made 
therein  are  libelous  and  untrue,  the  fact 
that  they  are  made  about  a  public  officer 
does  not  exempt  the  writer  on  the  ground 
of  privilege.  The  privilege  in  such  a  case 
extends  to  a  fair  and  honest  statement  of 
actual  facts  relating  to  public  acts  and  to 
reasonable  and  justifiable  comment  thereon 
and  criticism  thereof.  It  does  not  extend 
to  attacks  upon  the  private  character,  or  to 
publishing  defamatory  things  about  an  of- 
ficial, even  if  the  writer  in  good  faith  makes 
the  publication  believing  his  statements  are 
true;  neither  does  it  permit  a  person  to 
draw  conclusions  that  are,  or  that  the  jury 
may  find  are,  improper  and  unjustifiable." 

To  be  privileged  an  article  concerning  a 
candidate  for  office  must  have  been  made 
for  the  "sole  purpose"  of  advising  the  elect- 
ors; no  man,  under  the  guise  of  a  legal 
privilege,  can  be  permitted  to  sow  broadcast 
defamatory  matter  regarding  his  neighbor 
even  though  he  is  a  candidate  for  office,  un- 
less it  be  done  for  the  sole  purpose  of  ad- 
vising the  electors  who  may  vote  for  him  of 
his  true  character.  State  v.  Keenan  (1900) 
111  Iowa,  286,  82  N.  W.  792  (criminal  libel). 

M  Sweeney  v.  Baker  (1878)  IS  W.  Va. 
158,  31  Am.  Rep.  757.  The  statements  in 
this  case  on  this  point  are  the  more  surpris- 
ing for  the  reason  that  the  case  is  a  leading 
one  in  support  of  the  majority  view  that 
good  faith  and  reasonable  grounds  to  be- 
lieve in  the  truth  will  not  sustain  the 
privilege  as  to  false  statements  of  fact  im- 
puting moral  delinquency  to  the  candidate. 
It  seems  probable  that  the  statements  with 
respect  to  the  absolute  privilege  were  inad- 
vertent, having  been  made  incidentally  in 
the  discussion  of  the  other  point. 

••  See  notes  to  Coleman  v.  MacLennan,  20 
LJLA(N.S.)  361,  and  Conrad  v.  Roberts, 
LJLA.1915E,  131,  on  "Privilege  as  affected 
by  extent  of  publication." 

••Anything  bearing  upon  the  acts  of  a 
public  officer,  connected  with  his  office,  is  a 
legitimate  subject  of  statement  and  com- 
ment; at  least,  in  the  absence  of  express 
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malice.  Gandia  v.  Pettingill  (1912)  222 
TJ.  S.  452,  56  L.  ed.  267,  32  Sup.  Ct.  Rep* 
127,  holding  it  error  to  refuse  an  inatrue* 
tion  that  there  could  be  no  recovery  by  the 
plaintiff,  a  United  States  attorney  for  Porto 
Rico,  for  a  publication  characterizing  his 
conduct  in  practising  law  as  monstrous  and 
a  scandal,  unless  there  was  express  malice, 
or  the  comment  went  beyond  reasonable 
limits,  the  publication  of  the  facts  them* 
selves  not  being  libelous. 

Post  Pub.  Co.  t.  Hallam,  8  0.  C.  A.  201; 
16  U.  S.  App.  613,  50  Fed.  530;  Parsons  v. 
Age-Heraki  Pub.  Co.  (1913)  181  Ala.  438, 
61  So.  345;  Starks  v.  Comer  (1914)  190 
Ala.  245,  67  So.  440;  Jarman  v.  Rea  (1902) 
137  CaL  339,  70  Pac.  216;  Dauphiny  v. 
Buhne  (1908)  153  Cal.  757,  126  Am.  St.  Rep. 
136,  96  Pac.  880;  Donahoe  v.  Star  Pub.  Co. 
(1903)  4  Penn.  (Del.)  166,  55  Atl.  337$ 
Jones  v.  Townsend  (1685)  21  Fla.  431,  58 
Am.  Rep.  676;  Pavesich  v.  New  England  I* 
Ins.  Co.  (1905)  122  Ga.  190,  69  L.R.A.  101, 
106  Am.  St.  Rep.  104,  50  S.  E.  68,  2  Ann. 
Cas.  661;  Rearick  v.  Wilcox  (1876)  81  HL 
77;  Vance  v.  Louisville  Courier-Journal  Co. 
(1893)  95  Ky.  41,  23  S.  W.  591;  Evening 
Post  Co.  v.  Richardson  (1902)  113  Ky.  641, 
68  S.  W.  665;  Levert  v.  Daily  States  Pub. 
Co.  (1909)  123  La.  594,  23  L.R.A.(N.S.)  726, 
131  Am.  St.  Rep.  356,  49  So.  206;  Addirig- 
ton  v.  Times  Pub.  Co.  (1916)  136  La.  731, 
70  So.  784;  Hall  v.  Ewing  (1917).  140  La. 
907,  74  So.  190  (the  official  acts  of  a  public 
functionary  may  be  freely  criticized  and  en- 
tire freedom  of  expression  used  in  argu- 
ment, sarcasm,  and  ridicule  upon  the  act 
itself,  and  then  the  occasion  will  excuse 
everything  but  actual  malice  and  evil  pur- 
pose in  the  critic;  the  occasion  will  not  of 
itself  excuse  an  aspersive  attack  upon  the 
character  or  motives  of  an  officer,  and  to  be 
excused  the  critic  must  show  the  truth  of 
what  he  has  uttered  of  that  kind) ;  Egan  v. 
Signal  Pub.  Co.  (1917)  140  La.  1069,  74  So. 
556  (the  acts  of  a  public  officer  are  open  to 
criticism,  and  such  criticism  should  not  be 
construed  as  a  libel  of  the  individual  when 
conscientiously  directed,  not  against  him  or 
his  motives,  but  against  his  acts  and  their 
effects);  Smith  v.  Lyons,  ante,  1;  Sillara 
v.  Collier  (1890)  151  Maes.  50,  6  L.R.A.^580, 
23  K.  E.  723;  Burt  v.  Advertiser  Newspaper 
Co.  (1891)  154  Mass.  238,  IS  L.R.A.  47,  28 
N.  E.  1;  Dow  v.  Long  (1906)  190  Mass.  188, 
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preserve/  A  few  illustrative  statements 
will  suffice:  The  occasion  in  modern 
experience  which  calls  most  frequently 
for  the  application  of  the  doctrine  of 
qualified'  privilege  is  where  a  newspaper 
calls  attention  to  the  misconduct  of  a 
public  officer  in  the  administration  of 
public  affairs.  In  all  such  instances  a 
newspaper  may  remain  silent;  but  if  it 
elects  to  speak,  its  words  are  privileged, 
if  it  is  prompted  by  an  honest  desire  to 
present  to  public  scrutiny  the  transac- 
tions of  the  official  in  the  discharge  of 
his  trust.91  "Criticism  is  a  discussion, 
or,  as  applicable  in  libel  cases,  a  censure 
of  the  conduct  or  character  or  utterances 
of  the  person  criticized.  When  one  be- 
comes a  candidate  for  public  office,  he 
thereby  deliberately  places  these  before 
the  public  for  their  discussion  and  con- 
sideration. They  may  be  criticized  ac- 
cording to  the  taste  of  the  writer  or 
speaker,  and  the  law  will  protect  them 
in  so  doing,  provided  that  in  their  state- 
ments of  or  reference  to  the  facts  upon 
which  their  criticisms  are  based  they 
observe  an  honest  regard  for  the  truth. 
In  such  a  discussion  the  law  gives  a  wide 
liberty.  Within  this  limit  public  jour- 
nals, speakers  upon  the  hustings,  and 
private  individuals  may  express  opinions 
and  indulge  in:  criticisms  upon  the  char- 
acter or  habits-  or  mental  and  moral 
qualifications     of     official     candidates." 


Cooley,  Torts,  217.9*  All  persons  hold- 
ing public  positions  are  subjects  for  pub- 
lic discussion,  and  when  a  citizen, 
whether  a  newspaper  editor  or  not,  pub- 
lishes an  article  of  public  interest,  fair 
and  temperate  in  tone,  he  may  express 
his  opinion  on  the  conduct  of  such  offi- 
cers, and  not  be  subject  to  an  action  for 
libel.  Whoever  fills  a  public  office  ren- 
ders himself  open  to  public  discussion, 
and,  if  any  of  his  acts  are  wrong,  he 
must  accept  the  attack  as  a  necessary, 
though  unpleasant,  circumstance  attach* 
ing  to  his  position.  There  has  always 
been  a  distinction  between  publications 
relating  to  public  and  private  persons  as 
to  whether  they  are  libelous.  A  criti- 
cism might  reasonably  be  applied  to  a 
public  officer  which  would  be  libelous  if 
applied  to  a  private  individual.  A 
broad  view  of  the  article  in  question, 
and  one  that  will  give  force  only  to  the 
natural  meaning  of  its  language,  satis- 
fies us  that  it  is  not  beyond  the  bounds 
of  the  law  in  this  respect,  and  whether 
maliciously  published  or  not,  gave  rise 
to  no  cause  of  action  in  favor  of  plain- 
tiff." " 

This  principle  is  recognized  as  the  law 
on  the  subject  not  only  by  the  cases 
which  have  applied  it  with  the  result  of 
denying. recovery,  but  also  by  cases  cited 
in  II.  c,  infra,  which,  by  applying  the 
majority  rule  that  the  privilege  does  not 


76  N.  E.  667;  Wheaton  v.  Beechor  (1887)  66 
Mich.  307,  33  N.  W.  503;  Belknap  v.  Ball 

(1890)  .83  Mich.  583,  11  LJI.A.  72,  21  Am. 
St.  Rep.  622,  47  N.  W.  674;  Hay  v.  Reid 

(1891)  85  Mich.  296,  48  N.  W.  507;  Dunne- 
back  v.  Tribune  Printing  Co.  (1895)  108 
Mich.  75,  65  N.  W.  583;  Austin  v.  Hyndman 
(1899)  119  Mich.  615,  78  N.  W.  663;  Scou- 
gale  v.  Sweet  (1900)  124  Mich.  311.82N.W. 
1061;  Eikoff'  v..  Gilbert  (1900)  124  Mich. 
353,  51  L.R.A.  451.  83  X.  W.  110;  Smurth- 
waite  v.  News  Pub.  Co.  (1900)  124  Mich. 
377,  83  N.  W.  116;  Smith  v.  Burrus  (1891) 
106  Mo.  94.  13  L.R.A.  59,  27  Am.  St.  Rep. 
329,  16  S.  W.  881;  Walsh  v.  Pulitzer  Pub. 
Co.  (1913)  250  Mo.  142,  157  S.  W.  326,  Ann. 
Cas.  1914C,  985;  Morris  v.  Sailer  (1911)  164 
Mo.  App.  305,.  134  S.  W.  98;  Farley  v.  Mc- 
Bride  (1905)  74  Neb.  49,  103  N.  W.  1036; 
Mertens  v.-  Bee  Pub.  Co.  (1904)  5  Neb. 
(Unof.)  592,  09  N.  W.  847;  Hamilton  v. 
Eno  (1880)  83-'  N.  Y.  116;  Lent  v.  Under- 
bill ( 1900)  54  App.  Div.  609,  66  N.  Y.  Supp. 
1086  (an  original  report  concerning  a  finan- 
cial statement  of  the  board  of  trustees  of  a 
school  district,  of  which  plaintiff  was  a 
member,  being  true,  a  subsequent  article  by 
a  member  o£  the  committee  in  answer  to 
plaintiff's  published  criticism  of  the  report 
cannot/ constitute  a  libel  unless  the  defend- 
ant went'  outside  the  facts  of  the.  discus- 
sion) ;  Hooy  v.  New  York  Times  Co.  (1910) 
138  App.  Div.   149,   122  N.  Y.  Supp.  978; 
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Bingham  v.  Gaynor  (1910)  141  App.  Div. 
301,  126  N.  Y.  Supp.  353,  affirmed  in  (1911) 
203  N.  Y.  27,  96  N.  E.  84;  Seely  v.  Blair 
(1833)  Wright  (Ohio)  358;  Post  Pub.  Co.  v. 
Moloney  (1893)  50  Ohio  St.  71,  33  N.  E. 
921;  Upton  v.  Hume  (1893)  24  Or.  420,  21 
L.R.A.  493,  41  Am.  St.  Rep.  863,  33  Pac. 
810;  Rowand  v.  De  Camp  (1880)  96  Pa. 
493;  Mulderig  v.  Wilkes -Barre  Times  (1906) 
215  Pa.  470,  114  Am.  St.  Rep.  967,  64  AtL 
636;  Forke  v.  Homahn  (1896)  14  Tex,  Civ. 
App.  670,  39  S.  W.  210;  Gatewood  v.  Gar- 
rett (1907)  106  Va.  552,  56  S.  E.  335; 
Williams  Printing  Co.  v.  Saunders  (1912) 
113  Va.  156,  73  S.  E.  472,  Ann.  Cas.  1913E, 
693;  Pfister  v.  Milwaukee  Free  Press  Co. 
(1909)  139  Wis.  627,  121  N.  W.  938;  Put- 
nam v.  Browne  (1916)  162  Wis.  524,  155 
N.  W.  910;  Davis  v.  Shepstone  (1886)  L.  R. 
11  App.  Cas.  (Eng.)  187,  55  L.  J.  P.  C.  N.  S. 
51,  55  L.  T.  N.  S.  1,  34  Week.  Rep.  722,  50 
J.  P.  709;  Campbell  v.  Spottiswoode  (1863) 
3  BeBt.&  S.  769,  122  Eng.  Reprint,  288,  32 
L.  J.  Q.  B.  N.  S.  185,  9  Jur.  N.  S.  1069,  8 
L.  T.  N.  S.  201,11  Week.  Rep.  569;  Munroe 
v.  Quigley  (1898)  30  N.  S,  360. 

WAshford  v.  Evening  Star  Newspaper 
Co.  (1913)  41  App.  D.  C.  395. 

W  Belknap  v.  Ball  (1890)  83  Mich.  £83, 
11  L.R.A.  72,  21  Am.  St.  Rep.  622,  47  N.  W. 
674.       , 

93Herringer  v.  Ingfeerg  (1903)  91  Minn. 
71,  97  N.  W.  460. 
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ertend  to  false  statements  of  f acts,  have 
permitted  recovery.  The  privilege  has 
teeome  commonly  known  as  the  doctrine 
or  privilege  of  **f  air  comment  and  criti- 
cism;* but  that  phrase  scarcely  measures 
its  extent.  In  this  connection  it  has 
been  variously  stated  by  the  courts  that 
the  criticism  may  be  free  and  open ;  •* 
that  a  good  deal  of  latitude  must  be 
allowed ;  •*  that  the  greatest  freedom  is 
to  be  allowed ; w  that  the  critic  may  in- 
dulge in  satire  arid  ridicule ; w  that  offi- 
cial acts  may  be  freely  criticized,  and 
entire  freedom  of  expression  used  in  ar- 
gument, sarcasm,  and  ridicule  upon  the 
acts  themselves,  and  then  the  occasion 
will  excuse  everything  but  actual  malice 
and  evil  purpose  in  the  critic;  *  that  an 
officer's  acts  may  be  fully  published  with 
fitting  comments  or  strictures,  and  if 
they  are  wrongful,  he  .must  accept  the 
attack  as  a  necessary  though  unpleasant 
circumstance  attaching  to  his  position ;  " 
newspapers  have  a  right  to  state  for  the 
guidance  of  electors  any  facts  which  af- 
fect the  fitness  of  a  candidate,  and  are 
not  responsible  for  the  inferences  to  be 
drawn  from  such  facts ;  10°  the  animad- 
versions upon  the  conduct  of  a  public 
official  may  be  severe,  if  confined  within 
the  limits  of  fair  and  reasonable  criti- 
cism, and  based  on  facts ; 101  if  the  pub- 
lisher, upon  certain  proved  or  admitted 
facts,  expressed  his  opinion,  however 
severe  or  uncomplimentary  such  opinion 


may  be,  the  rule  of  privilege  will  extend 
its  piotection,  in  the  absence  of  express 
malice.1*  The  criticism  may  be  accord- 
ing to  the  taste  of  the  writer  or  speaker, 
and  the  law  will  protect  him,  provided 
it  is  based  upon  an  honest  regard  for  the 
truth ; 108  the  candidate's  obligation  to 
submit  to  criticism  cannot  be  determined 
by  his  feelings  or  belief  as  to  its  fair- 
ness and  justness;  and  an  expression  of 
opinion  upon  proved  or  admitted  facts, 
however  severe  or  uncomplimentary, 
will  be  protected  in  the  absence  of  ex- 
press malice.104  In  holding  that  the 
plaintiff  was  not  prejudiced  by  instruc- 
tions to  the  effect  that  it  was  not  neces- 
sarily libelous  to  call  an  officer  a  thief, 
the  Pennsylvania  supreme  court IW  said 
that  a  citizen,  when  discussing  the  con- 
duct of  public  servants  in  their  official 
capacity,  who  speaks  the  truth  as  he  de- 
signs it  to  be  understood,  and  as  he  is 
understood  by  his  hearers,  is  not  obliged 
to  employ  any  prescribed  form  of  ex- 
pression or  language.  -  So  tang  as  he 
speaks  the  truth  in  words  meaning  noth- 
ing else,  he  is  not  liable  in  damages 
whether  his  language  be  chaste  or  vul- 
gar, refined  or  scurrilous;  the  style  is 
governed  by  the  taste  of  the  speaker, 
and  not  by  the  civil  law.  In  holding 
that  the  expression  of  an  opinion  that  a 
member  of  the  legislature  is  of  a;  cor- 
rupt disposition,  wavering  in  mindy  and 
open  to  change  his  course  from  improper 


**Burt  r.  Advertiser  Newspaper  Go. 
(1891)  154  Mass.  238,  13  LJI.A.  97,  28 
N.  E.  1. 

a»  Smurthwaite  v.  News  Pub.  Co.  (1900) 
124  Mich.  377,  83  N.  W.  116. 

•6  Donahue  v.  Star  Pub.  Co.  (1903)  4 
Pean.  (Dei)  166,  55  Atl.  337. 

« Lent  v.  Underhill  (1900)  54  App.  Diy. 
•09,  66  N.  Y.  Supp-  1086. 

» Hamilton  v.  Eno  (1880)  81  N.  Y.  116; 
Hall  v.  Ewing  (1917)  140  La.  907,  74  So* 
190. 

"We  are  of  the  opinion  that  the  official 
act  of  a  public  functionary  may  be  freely 
criticized,  and  entire  freedom  of  expression 
used  in  argument,  sarcasm,  and  ridicule 
upon  the  act  itself;  and  that  then  the  oc- 
casion will  excuse  everything  but  actual 
malice  and  evil  purpose  in  the  critic  We 
are  of  the  opinion  that  the  occasion  will  not 
of  itself  excuse  an  aspersive  attack  upon 
the  character  and  motives  of  the  officer;  and 
that  to  be  excused,  the  critic  must  show  the 
truth  of  what  he  has  uttered  of  that  kind." 
Hamilton  v.  Eno  (N.  Y0  supra. 

Plaintiff  having  published  a  criticism  of 
a  report  of  a  committee  to  examine  the  fi- 
nancial statements  of  the  board  of  trustees 
of  a  school  district  of  which  he  was  a  mem^ 
ber,  the  defenuiuit*  who,  was  a.  member  of 
the  committee,  might  question  the  plaintiff's 
statement*  of  fact  and  deny  them;  might 
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expose  misrepresentations  and  point  out 
errors;  might  combat  his .  reasoning  and 
show  his  conclusions  to  be  ill-drawn <;  •  and 
might  do  so  with  satire  and  ridicule  so  long 
as  he  directs  those  missiles  at  the  article 
and  the  contents  of  it.  Lent  v.  Underbill 
(N.  Y.)  supra.   • 

WGatewood  v.  Garrett  (1907)  106  Va. 
552,  56  S.  E.  335. 

lOODunneback  y.  Tribune  Printing  Co. 
(1895)  108  Mich.  75,  65  N.  W.  583. 

101  Vance  v.  Louisville  Courier-Journal 
Co.  (1893)  95  Ky.  41,  23  So.  591;  Evening 
Post  Co.,  v.  Richardson  (1902)  113  Kr.  641, 
68  So.  665;  Addington  v.  Times  Pub.  Co. 
(1916)  138  La.  731,  70  So,  784  (holding 
that  the  characterisation  of  the  plaintiff,  a 
detective,  as  a  "fly  cop,"  .and  as.  having 
"pulled  off  a  bonehead  stunt/'  was  not  ac- 
tionable, the  facts  in  regard  to  the  occur- 
rence being  stated  with  substantial  truth). 

The  privilege  of  fair  comment  or  criticism 
upon  facts  extends  to  caUBtie  and  severe 
criticism,  if  the  facts  warrant  it.  Putnam 
v.  Browne  ( 1916)  162  Wis.  524,  155  N.  W. 
910. 

108  Mertens  v.  Bee  Pub.  Co.  ( 1904)  5  Neb. 
(Unof.)  592,  99  N.  W.  847.  >     ■ 

XOSEikhoff  v.  Gilbert  (1900)  124  Mich; 
353,  51  L.R.A.  4&1,  S3  N.  W.  110. 

104  Mertens  v. 'Bee  Pub.  Co.  (Neb.)  supra* 

105ROWand  v.  DeCamp  (1880)  96  Pa.  493, 
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motives  and  inducements,  was  not  ac- 
tionable, without  averment  and  proof  of 
special  damages,  the  Massachusetts 
court106  observed  that  it  is  one  of  the 
infelicities  of  public  life  that  a  public 
officer  is  thus  exposed  to  critical  and 
often  to  unjust  comments;  but  these, 
unless  they  pass  the  bounds  of  what  the 
law  will  tolerate,  must  be  borne  for  the 
sake  of  maintaining  free  speech.  In  a 
recent  Louisiana  case107  it  is  said  that 
a  cold  self-possession,  a  complete  tran- 
quillity, is  out  of  place  in  matters  of  such 


grave  import;  the  language  of  the  free 
and  equal  does  not  have  to  be  couched 
in  the  speech  of  the  courtier. 

There  are  comparatively  few  oases  in 
which  the  privilege  of  comment  and  crit- 
icism has  been  denied  because  of  the 
unfairness  or  intemperateness  of  the 
language  apart  from  misrepresentation 
of  facts  concerning  the  officer  or  candi- 
date. However,  it  has  been  held  that 
the  privilege  does  not  extend  to  gibes, 
taunts,  and  personal  abuse.108  So,  an 
imputation  of  base  and  sordid  motives 


lOeSillars  v.  Collier  (1890)  151  Mass.  60, 
6  L.R.A.  680,  23  N.  E.  723.  This  was  an 
action  for  slander,  and  the  court  pointed 
out  that  there  was  no  suggestion  in  the 
statement  that  the  plaintiff  had  changed  his 
vote,  or  that  he  had  voted  at  all  upon  the 
measure  in  question,  the  whole  charge  in 
relation  to  his  change  of  heart  relating 
merely  to  what  was  in  his  heart, — that  is, 
to  what  he  was  capable  of  doing,  or,  at 
most,  to  what  he  had  a  purpose  of  doing  in 
the  future. 

WHall  v.  Ewing  (1917)  140  La.  907,  74 
So.  190,  adopting  opinion  of  district  judge. 

108  A  thinly  veiled  comparison  of  a  candi- 
date for  office  to  Judas  Iscariot  is  in  the 
nature  of  a  "jibe,"  a  contemptuous  insult, 
and  not  fair  criticism  of  any  type.  Putnam 
v.  Browne  (Wis.)  supra. 

A  newspaper  article  dealing  with  the  ne- 
cessity of  obtaining  a  state  senator's  con- 
sent to  charter  amendments  needed  by  the 
city  is  not  privileged.  Buckstaff  v.  Viall 
(1893)  84  Wis.  129,  54  N.  W.  111. 

So  it  has  been  held  libelous  to  refer  to  a 
legislator    whose    name   was   Buckstaff   as 


con- 


"Senator  Bucksniff,"  as  suggesting  the  cc 
temptible  character  of  "Pecksniff.55    Ibid. 

Curtis  v.  Mussey  (1856)  6  Gray  (Mass.) 
261.  This  was  an  action  for  libel  based 
upon  the  publication  of  a  speech  during  a 
campaign  for  the  election  of  a  Congressman, 
in  which  the  merits  of  the  "fugitive  slave 
law"  were  involved,  and  reflecting  upon  a 
decision  of  the  plaintiff  as  a  commissioner 
of  the  circuit  court  of  the  United  States. 
The  court  apparently  meant  to  hold  that  the 
privilege  would  not  extend  to  expressions 
accusing  the  commissioner  of  "legal  Jesuit- 
ism," prejudice,  and  want  of  feeling,  of  "a 
partisan  and  ignoble  act,"  and  comparing 
the  plaintiff  to  Pilate  and  Judas.  This  lan- 
guage, however,  was  coupled  with  intima- 
tions of  corrupt  and  improper  motives  on 
the  part  of  the  plaintiff,  and  it  is  apparent 
that,  apart  from  such  intimations,  the  ex- 
pressions referred  to  would  not  have  been 
denied  the  privilege. 

It  is  not  allowable  to  brand  an  officer  as 
a  conspirator  and  crook  merely  because,  act- 
ing in  good  faith,  he  made  an  honest  mis- 
take as  to  the  law,  as  where  a  city  clerk 
employed  and  paid  regular  members  of  his 
force  for  work  out  of  office  hours  in  making 
up  the  tax  roll.  Leuch  v.  Berger  (1916) 
161  Wis.  564,  155  N.  W.  148. 
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A  publication  to  the  effect  that  the  writer 
"found  an  imp  of  the  Devil  in  the  shape  of 
Jim  Price  sitting  upon  the  mayor's  seat 
.  .  .  And  .  .  .  that  imp  of  the  Devil 
and  cowardly  snail,  that  shrinks  back  into 
his  shell  at  the  sight  of  the  slightest 
shadow,  had  the  bravery  to  issue  an  execu- 
tion a^ainBt  me,"  etc.,  was  held  to  be  libel- 
ous within  Judge  Parsons's  definition  of 
libel  as  "a  malicious  publication  expressed 
either  in  printing  or  writing,  or  by  signs  or 
pictures,  tending  either  to  blacken  the  mem- 
ory of  the  dead,  or  the  reputation  of  one 
who  is  alive,  and  expose  him  to  public 
hatred,  contempt,  or  ridicule,"  and  within 
the  celebrated  definition  given  by  Alexan- 
der Hamilton  in  People  v.  Croawell  (1804) 
3  Johns.  Cas.  (N.  Y.)  354,  to  wit:  "A 
libel  is  a  censorious  or  ridiculing  writing, 
picture,  or  sign,  made  with  a  mischievous 
and  malicious  intent  towards  government, 
magistrates,  or  individuals."  Price  v. 
Whitely  (1872)  50  Mo.  439. 

A  newspaper  article  referring  to  plaintiff, 
who,  it  was  stated  in  an  earlier  article, 
was  ambitious  to  secure  the  nomination  for 
mayor,  ridiculing  him  because  he  had 
brought  a  libel  suit  upon  defamatory  mat- 
ter in  the  earlier  article,  and  suggesting 
that  "if  some  dunghill  rooster  with  a  far- 
reaching  voice  should  imply  that  the  sun 
would  rise  even  if  Chanticleer  should  not 
crow,  Chanticleer  would  consider  his  repu- 
tation had  been  damaged  $20,000  worth," 
was  held  libelous  per  se.  Ott  v.  Murphy 
(1913)   160  Iowa,  780,  131  N.  W.  463. 

In  Com.  v.  Brown  (1892)  1  Pa.  Diet.  R. 
565,  one  of  the  grounds  for  denying  the 
privilege  to  a  publication  charging  one  who 
had  been  appointed  as  bridge  viewer  with 
the  bribery  of  voters  was  that  the  publica- 
tion did  not  relate  to  the  official  conduct  of 
the  person,  but  merely  made  his  appoint- 
ment an  occasion  for  an  attack  upon  his 
private  character. 

In  Com.  v.  Little  (1899)  12  Pa.  Super. 
Ct.  636,  the  privilege  was  denied  upon  the 
ground  that  the  manner  and  style  of  the 
publication  exceeded  the  privilege,  being 
fanciful  and  vituperative. 

The  characterisation  as  "twelfth-century 
torture  methods"  of  the  established  conduct 
of  the  warden  of  a  prison  in  keeping  a  pris- 
oner in  the  rings  for  fourteen  hours  a  day 
for  twenty  days  to  compel  a  confession  from 
him  as  to  where  he  obtained  liquor  was  held 
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which  is  not  warranted  by  the  facts  is 
not  within  the  limits  of  fair  comment 
and  criticism,  although  defendant  bona 
fide  believed  what  he  was  publishing  to 
be  true.*09  Attacks  on  private  charac- 
ter, having  no  legitimate  relation  to  the 
plaintiff's  character  as  an  officer  or  can- 
didate for  office,  are  not  protected  by  the 
privilege.110       Of  course,   the   comment 


and  criticism,  if  founded  on  facts,  can- 
not be  held  to  exceed  the  privilege 
merely  because  they  hold  the  officer  up 
before  the  public  in  an  unfavorable 
light.111  A  few  other  illustrative  cases 
are  cited  in  the  footnote,118  bearing  on 
the  question  as  to  whether  or  not  the 
criticism  or  comment  was  excessive. 
The   privilege   of    fair   comment   and 


in  McClung  v.  Star-Chronicle  Pub.  Co. 
(191S)  —  Mo.  — ,  202  S.  W.  571,  not  to 
exceed  the  limits  of  fair  criticism. 

But  in  Maggie  v.  Toronto  Printing  Co. 
(1SS6)  11  Ont  Rep.  362,  the  language  of  a 
letter  published  in  a  newspaper,  referring 
to  the  warden  of  a  prison,  that  an  inhuman 
and  brutal  outrage  had  occurred  in  the 
prison  and  that  the  warden  was  an  inhuman 
monster,  who,  by  persistent  oppression  of 
the  prisoners,  had  rendered  himself  obnox- 
ious to  and  detested  by  them,  was  declared 
by  one  of  the  judges  to  be  entirely  too 
strong  and  opprobrious  to  be  sheltered,  and 
all  the  judges  were  agreed  that  it  was  not 
privileged,  one  of  them  observing  that  the 
defendant  had  no  knowledge  of  the  truth 
or  falsehood  of  the  statement.  The  report 
does  not  show  what  basis,  if  any,  there  was 
in  the  fact  for  the  comment. 

In  Brown  v.  Mover  (1893)  20  Ont  App. 
Rep.  509  (reversing  (1892)  23  Ont.  Rep. 
222 ) ,  involving  a  newspaper  account  of  the 
proceedings  of  the  town  council  over  certain 
claims  for  tax  exemptions,  characterizing 
the  plaintiff,  one  of  the  councilors,  as  an 
"illiterate,  half-baked  crank,"  and  referring 
sarcastically  to  his  having  been  singularly 
fortunate  in  business  and  business  partners, 
one  of  the  judges  said  that  if  he  had  been 
called  upon  to  say  whether  such  language 
was  fair  comment  upon  the  plaintiff's  con- 
duct as  a  municipal  councilor  upon  the  mat- 
ter before  the  board  for  discussion,  he 
should  have  had  very  little  hesitation  in 
holding  that  it  was  not;  observing  in  that 
connection  that  "fair  criticism  deals  only 
with  a  man's  acts,  and  not  with  the  man's 
private  character  or  business;"  but  that  it 
waa  a  question  for  the  jury,  and  their  find- 
ing was  not  to  be  interfered  with  unless  the 
ground  for  interference  was  overwhelmingly 
strong.  A  judgment  for  defendant,  how- 
ever, was  reversed  in  this  case  upon  the 
ground  that  the  evidence  which  went  be- 
yond a  statement  of  what  occurred  on  the 
occasion  referred  to,  and  was  only  receiv- 
able to  prove  a  justification,  was  admitted, 
under  the  plea  of  fair  comment,  to  prove 
the  truth  of  the  characterisation  complained 
of  as  a  libel. 

1M  Campbell  v.  Spottiswood  (1863)  3 
Best  &  S.  769,  122  Eng.  Reprint,  288,  32 
L.  J.  Q.  B.  N.  S.  185,  9  Jur.  K.  S.  1096, 
8LT.N.  S.  201,  11  Week.  Rep.  569.  This 
ease  waa  cited  in  Caswell  v.  Law  (1911) 
4  Saak.  I*  R.  265,  holding  that  an  article 
imputing  to  plaintiff  neglect  and  refusal  to 
perform  the  duties  incumbent  upon  him  as 
chairman  of  the  electric  light  committee  of 
the  town  council,  and  insinuating  as  a  mo- 
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tive  that  he  was  privately  interested  in  the 
company  which  furnished  the  light,  which 
charges  were  without  justification,  was  not 
privileged. 

110  While  the  qualifications  and  fitness  of 
a  candidate  for  office  may  properly  be  dis- 
cussed with  freedom  by  the  press  of  the 
country,  the  private  character  of  a  person 
who  is  a  candidate  for  office  cannot  be  de- 
stroyed by  the  publication  of  a  libelous 
article  in  a  newspaper,  notwithstanding  the 
election  may  be  attended  with  that  excite- 
ment and  feeling  which  not  infrequently 
enter  into  our  elections*  The  law  requires 
the  publisher  of  a  journal  to  publish  facts, 
and  not  libelous  articles.  The  character  and 
reputation  of  a  person  are  as  sacred  and  as 
much  entitled  to  protection  when  a  candi- 
date for  office  as  at  any  other  time.  Rea- 
rick  v.  Wilcox  (1876)  81  IU.  77  (newspaper 
article  charging  candidate  with  dishonesty 
and  corruption). 

in  A  good  illustration  of  the  point  is 
afforded  by  Egan  v.  Signal  Pub.  Co.  (1917J 
140  La.  1069,  74  So.  556,  holding  that  the 
privilege  extended  to  a  newspaper  editorial 
characterizing  the  mayor,  who  had  vetoed  an 
ordinance  abolishing  the  restricted  or  red- 
light  district,  as  the  "self-constituted  cham- 
pion of  the  red  light,"  and  to  a  letter  pub- 
lished in  the  paper,  in  which  the  writer 
stated  that  the  people  may  well  stand 
ashamed  and  aghast  at  the  spectacle  of  any 
man  or  woman,  especially  those  in  author- 
ity, being  a  party  to  a  district  the  shame  of 
male  and  female  alike,  and  another  letter 
stating  that  there  is  but  one  of  two  reasons 
why  men  want  to  keep  such  a  district  go- 
ing; one  is  to  make  money,  and  the  other 
is  that  vile  men  may  gratify  their  hellish 
lusts. 

The  newspaper  articles  complained  of  in 
Hall  v.  Ewing  (1917)  140  La.  907,  74  So. 
190,  as  a  libel  on  the  plaintiff  as  governor, 
are  too  long  to  be  summarized,  but  the  case 
affords  an  illustration  of  a  publication 
which  is  deemed  to  fall  within  that  class  of 
criticism  of  officers  which  is  within  the 
right  of  a  citizen  and  the  press,  notwith- 
standing that  the  petition  interpreted  the 
publication  as  charging  that  the  governor 
was  a  party  to  certain  deals  in  public  land, 
and  that  he  gave  his  aid  and  countenance 
to  the  nefarious  actions  of  those  who  set 
the  same  on  foot  and  who  consummated  the 
same. 

us  It  is  the  right  and  duty  of  a  news- 
paper to  discuss  a  candidate's  fitness  for  the 
place  he  seeks  in  such  a  manner  as  to  pre- 
sent the  full  facts  to  the  electors,  or  by  an 
analysis    of    his    individual    qualifications. 
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criticism  being  only  a  qualified  one,  and 
so  dependent  upon  the  existence  of  good 
faith  and  freedom  from  actual  malice, 
the  privilege  is  lost  if  actual  malice  is 
the  reasonable  inference  from  the  article 
itself,  or  from  the  extrinsic  facts  and 


circumstances.118  If  the  purported  state- 
ments of  fact  on  which  the  criticism  or 
comment  is  based  are  true,  the  burden 
is  doubtless  upon  plaintiff  to  establish 
that  the  comment  or  criticism  was  mali- 
cious, though  in  some  circumstances  this 


Walsh  v.  Pulitzer  Pub.  Co.  (1913)  250  Mo. 
142,  157  S.  W.  326,  Ann.  Cas.  1914C,  985. 

Where  the  defendant  caused  articles  to 
be  published  in  newspapers  reflecting  upon 
the  fitness  and  integrity  of  candidates  for 
re-election,  it  is  for  the  court  to  say  whether 
or  not  the  occasion  was  privileged;  but  as, 
in  any  event,  the  privilege  was  a  qualified 
one,  it  was  for  the  jury  to  say,  under  proper 
instructions,  whether  "or  not  the  defendant 
abused  his  privilege.  The  occasion  being 
privileged,  malice  will  not  be  presumed,  but 
it  may  be  shown  that  defendant  went  be- 
yond his  privilege  or  abused  it,  in  which 
case  he  will  be  held  liable.  Children  v. 
Shinn  (1915)  168  Iowa,  531,  150  N.  W.  864. 

In  Herringer  v.  Ingberg  (1903)  91  Minn. 
71,  97  N.  W.  460,  a  newspaper  article  in 
which  the  writer  expressed  the  hope  that 
the  county  auditor,  who  was  a  candidate 
for  re-election,  had  had  nothing  to  do  with 
the  management  of  a  certain  ditch,  "as 
those  county  officers  that  have  proven  their 
incapability  to  manage  the  county  affairs 
should  not  be  re-elected  to  continue  similar 
failures,"  and  intimated  that  the  contract 
for  the  ditch  had  been  let  at'  an  excessive 
figure, — was  held  not  to  exceed  the  limit  of 
reasonable  comment  and  criticism. 

But  a  charge  that  a  constable  "preys 
upon  the  poor  and  unfortunate,"  where  it 
is  wholly  without  foundation,  and  is  not 
referable  to  any  alleged  conduct  by  such 
officer,  is  a  general  and  sweeping  charge  of 
obnoxious  and  disgraceful  abuse  of  official 
power,  with  the  imputation  of  evil  and  un- 
worthy motives,  and  falls  without  the  scope 
of  comment  and  criticism,  and  is  therefore 
not  privileged.  Parsons  v.  Age-Herald  Pub. 
Co.  (1913)   181  Ala.  439,  61  So.  346. 

So,  a  publication  which  states  that  the 
county  auditor,  who  was  a  candidate  for 
re-election,  had  improperly  dropped  a  large 
amount  of  railroad  land  from  the  tax  rolls, 
is  beyond  the  limit  of  fair  criticism.  Mar- 
tin v.  Paine  (1897)  69  Minn.  482,  72  N.  W. 
450. 

In  Farley  v.  McBride  (1905)  74  Neb.  49, 
103  N.  W.  1036,  the  court  held  that  while 
defendant  was  protected  by  the  qualified 
privilege  as  to  strictures  and  criticisms, 
confined  within  proper  limits  and  made 
without  malice,  for  justifiable  ends,  so  far 
as  they  were  based  upon  the  conduct  of 
plaintiff  as  sheriff,  in  making  charges  un- 
authorized by  law,  he  was  not  privileged  in 
going  farther,  and  recklessly  and  untruth- 
fully asserting  that  the  sheriff  had  ob- 
tained money  on  a  false  account,  and,  by 
insinuation,  classifying  him  as  a  criminal. 

The  bounds  of  fair  criticism  to  which  the 
privilege  of  publications  concerning  public 
officers  is  limited  are  exceeded  in  the  case 
of  a  letter  addressed  by  a  citizen  to  the 
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mayor,  but  given  out  by  the  former  for 
publication  before  it  has  been  received  by 
the  mayor,  which  charges  a  police  commis- 
sioner with  "scoundrelism;"  with  being  in- 
competent and  a  buffoon ;  a  despot  and  law- 
less, "possessed  of  the  most  dangerous  and 
destructive  delusion  that  officials  can  enter- 
tain in  a  free  government," — such  criti- 
cisms being  prompted  by  and  based  upon 
the  commissioner's  refusal  to  remove  from 
the  rogues'  gallery  pictures  and  measure- 
ments of  persons  who  had  been  arrested  for 
a  crime  and  had  been  discharged.  Bingham 
v.  Gaynor  (1910)  141  App.  Div.  301,  126 
N.  Y.  Supp.  353,  affirmed  in  <1911)  203 
N.  Y.  27,  96  N.  E.  84. 

In  McDonald  v.  Mail  Printing  Co.  (1900) 
32  Ont.  Rep.  163,  the  decision  was  not  that 
the  characterization  of  the  transaction  of 
the  plaintiff  as  blackmailing  was  fair  com- 
ment or  criticism,  but  that  it  was  true.  In 
other  words,  it  seems  to  have  been  treated 
as  a  question  of  justification,  and  not  of 
privilege. 

In  Light  Pub.  Co.  v.  Huntress  (1918)  — 
Tex.  Civ.  App.  — ,  199  8.  W.  1168,  the  de- 
fendant published  in  his  newspaper  the  pro- 
ceedings of  a  probate  court  and  commented 
thereon  adversely  to  a  candidate  for  a  judi- 
cial position,  who  appeared  as  an  attorney 
in  those  proceedings.  The  fairness,  truth, 
and  impartiality  of  the  account  were  not 
assailed,  the  question  being  as  to  the  fair- 
ness and  reasonableness  of  the  comment. 
The  jury  found  in  reply  to  special  questions 
that  the  publication  of  the  records  of  the 
probate  court  was  not  a  matter  of  public 
concern,  and  that  the  comment  was  not  fair 
and  reasonable.  The  opinion  conceded  that, 
notwithstanding  the  truth  of  the  report  of 
the  proceedings,  it  would  not  be  privileged 
if  the  comment  was  not  fair  and  reasonable, 
but  held  that  the  trial  court  erred  in  sub- 
mitting to  the  jury  the  first  question,  in 
that  it  may  have  affected  their  finding  on 
the  other. 

In  Black  v.  State  Co.  ( 1912)  93  S.  C.  467, 
77  S.  E.  51,  Ann.  Cas.  1914C,  989,  the  plain- 
tiff was  not  an  officer  or  a  candidate  for 
office,  but  the  newspaper  article  of  which 
he  complained  charged  in  effect  that  he 
refrained  from  publicly  saying  anything 
against  a  candidate  for  Congress,  but  on 
election  day  made  secret  and  insidious  at- 
tacks upon  him.  The  court  held  that 
whether  this  was  a  reasonable  and  fair  com- 
ment on  public  affairs  was  for  the  jury. 

ii*Tawney  v.  Simonson,  W.  &  H.  Co. 
(1909)  109  Minn.  341,  27  L.R.A.(N.S.) 
1035,  124  N.  W.  229. 

The  exact  nature  of  the  libelous  publica- 
tion in  Byram  v.  Aiken  (1896)  65  Minn.  87, 
67  N.  W.  807,  does  not  appear.  The  court, 
however,  stated  that  it  wae  plain  that  the 
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may  be  inferred  from  the  tone  of  the 
article  itself.114  But  in  jurisdictions 
which  adhere  to  the  majority  view,  sub- 
sequently discussed,  that  the  privilege 
does  not  extend  to  false  statements  of 
fact,  the  falsity  of  the  charge  upon 
which  the  criticism  is  predicated  carries 
malice  into  the  criticism,  and  in  such 
ease  there  is  no  burden  upon  the  plain- 
tiff to  show  that  the  criticism  was  mali- 
cious. 

One  condition  of  the  qualified  privi- 
lege is  that  the  publication  shall  not  ex- 


ceed the  occasion;  that  is,  that  wider 
publicity  shall  not  be  given  to  the  mat- 
ter than  is  reasonably  necessary  in  view 
of  the  purpose  to  be  subserved;  and  for 
this  reason  a  newspaper  article  which 
might  be  privileged  if  the  office'  were  an 
elective  one  may  not  be  so  if  it  is  ap- 
pointive.115 

Sometimes  a  difficulty  is  encountered 
in  determining  whether  a  particular  pub- 
lication amounts  to  a  privileged  criti- 
cism or  an  actionable  misrepresentation 
of  fact.lw 


writer  intended  to  charge  the  plaintiff  with 
conduct  that  was  calculated  not  only  to  ex- 
pose him  to  ridicule,  but  also  to  beget  con- 
tempt for  and  an  evil  opinion  of  him  in  the 
minds  of  all  right-thinking  people;  and  that 
the  claim  that  the  article  was  an  honest  and 
legitimate  criticism  by  the  newspaper  of 
the  conduct  and  motives  of  a  candidate  for 
office  was  palpably  sham,  as  the  publication 
related  to  the  plaintiff's  private  character 
and  conduct,  and,  being  discommendatory, 
ii  was  uncalled  for,  and  presumably  mali- 
cious and  false. 

In  Bee  Pub.  Co.  v.  Shields  (1903)  68 
Keb.  750,  94  N.  W.  1029,  the  court  said: 
'If,  then,  we  treat  the  article  in  contro- 
versy as  one  of  special  privilege,  because  of 
the  fact  that  it  was  comment  upon  the  acts 
of  a  public  official,  it  was  still  actionable 
unless  true,  and  published  with  good  mo- 
tires  and  for  justifiable  ends." 

Before  the  inference  of  express  malice 
can  be  indulged,  the  publication  must,  in 
comment,  be  so  excessive,  intemperate,  un- 
reasonable, and  abusive  as  to  forbid  any 
other  reasonable  conclusion  than  that  de- 
fendant was  actuated  by  express  malice. 
Ashford  v.  Evening  Star  Newspaper  Pub. 
Co.   (1913)   41  App.  D.  C.  395. 

But  it  has  been  said  that  the  public  in- 
terest requires  that  the  discussion  of  the  fit- 
ness of  a  candidate,  mentally  or  physically, 
for  the  office  to  which  he  aspires,  shall  be 
untrammeled.  In  such  case  the  good  faith 
or  malice  of  the  publication  is  immaterial. 
It  is  also  to  the  public  interest  that  the 
acts  and  conduct  of  an  official  or  a  candi- 
date for  office  be  freely  criticized  without 
liability  for  such  criticism,  provided  the 
criticism  be  bona  fide  and  the  act  or  con- 
duct criticized  is  proved  to  be  true.  State 
v.  Se/rit  ( 1914)  82  Wash.  520,  144  Pac.  725. 
It  would  seem  that  the  first  part  of  this 
statement  would  not  be  true  unless  it  is 
upon  the  hypothesis  of  the  truth  of  the 
statements  regarding  the  mental  or  phys- 
ical capacity  of  the  candidate. 

"*McClung  v.  Star-Chronicle  Pub.  Co. 
(1918)  —  Mo.  — ,  202  S.  W.  571.  The 
court  quotes  Foulkard  on  Slander  &  Libel, 
p.  319,  to  the  effect  that  criticism  cannot  be 
fair  where  the  charge  is  false.  In  this 
case,  however,  the  charges  being  true,  the 
court  held  that  there  was  no  evidence  tend- 
ing to  show  that  the  criticism  was  malicious. 

Where  a  newspaper  publishes,  with  refer- 
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ence  to  a  candidate  for  public  office,  alleged 
facts  of  disgraceful  and  dishonorable  con- 
duct, and,  sanctioning  and  assuming  them 
to  be  true,  comments  thereon  in  language 
calculated  to  injure  the  person  in  his  repu- 
tation and  credit,  if,  m  an  action,  such  facts 
are  shown  to  be  untrue,  the  plaintiff  is  not 
required  to  prove  actual  malice,  but  malice 
may  be  inferred  from  the  circumstances. 
Mertens  v.  Bee  Pub.  Co.  (1904)  5  Neb. 
(TJnof.)  592. 

115  Where  one  occupies  an  office  like  that 
of  a  city  or  state  physician,  not  elected  by 
the  public,  but  appointed  by  the  council,  and 
subject  to  be  removed  by  the  council,  there 
is  no  reason  for  holding  any  libel  privileged 
except  a  bona  flde  representation,  made 
without  malice,  to  the  proper  authority, 
complaining  on  reasonable  grounds.  Foster 
v.  Scripps  (1878)  39  Mich.  376,  33  Am.  Rep. 
403,  denying  the  privilege  of  a  newspaper 
article  falsely  stating  that  a  city  physician 
used  an  improper  instrument  in  Vaccinating 
patients.  The  authority  of  this  case  for  the 
position  that  the  falsity  of  the  statement  of 
fact  necessarily  destroys  the  privilege  is 
weakened  by  the  statement  in  the  opinion 
that,  as  the  case  stood,  the  privilege  would 
make  the  publication  lawful  whether  mali- 
cious or  not,  and  whether  founded  on  rea- 
sonable belief  or  entirely  baseless. 

In  Sweeney  v.  Baker  (1878)  13  W.  Va. 
158,  31  Am.  Rep.  757,  the  court  observed 
obiter  that  the  right  to  make,  by  newspaper 
articles,  unjust  and  false  commentaries  on 
the  qualifications  of  a  candidate  for  office, 
is  much  more  limited  when  the  candidate  is 
to  be  appointed  by  a  board  of  limited  mem- 
bership, as  the  city  council,  than  when  he 
is  to  be  elected  by  the  people  at  large. 

lie  In  Belknap  v.  Ball  (1890)  83  Mich. 
583,  11  L.R.A.  72,  21  Am.  St.  Rep.  622,  47 
N".  W.  674,  which  declares  in  effect  that 
criticism  of  the  words  or  conduct  of  a 
candidate  is  privileged,  but  that  false  state- 
ments of  fact  regarding  him  are  not,  recog- 
nizes that  there  may  be  difficulty  in  distin- 
guishing between  justifiable  criticism  and 
actionable  misrepresentation,  but  Baid  that 
this  fact  does  not  affect  the  rule,  and  that 
in  such  cases  the  jury  must  determine  the 
question  under  proper  instructions.  In  this 
case,  a  statement  in  a  newspaper  article  re- 
ferring to  a  speech  of  the  plaintiff  as  a  can- 
didate for  Congress  that  "he  assured  his 
neighbors  that  he  was  not  there  as  a  candi- 
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The  general  question  of  privilege  as 
affected  by  the  extent  of  the  publication 
has  been  treated  elsewhere,1"  and  will 
not  be  considered  further  here. 

o.  Mistakes  of  fact, 

1.  Majority  and  strict  rule. 

Although,  as  previously  pointed  out, 
the  courts  are  substantially  agreed  that 

date  begging  for  votes;  .  .  .  that  he 
would  refrain  from  discussing  the  tariffs  on 
wool,  quinine,  etc.,  because,  as  he  said,  he 
was  not  built  that  way," — was  neither  criti- 
cism nor  expression  of  opinion,  but  a  state- 
ment of  fact  for  the  truth  of  which  the 
publisher  was  responsible. 

A  circular  issued  by  the  "Good  Govern- 
ment League,"  addressed  to  voters,  stating 
generally  and  unqualifiedly  as  a  fact,  and 
not   as  a  mere  opinion   or  inference,   and 
without  specification  of  any  particular  acts, 
that  a  candidate  for  re-election  to  the  legis- 
lature had  championed  measures  opposed  to 
the  moral  interests  of  the  community,  was 
held  in  Eikhoff  v.  Gilbert  (1900)   124  Mich. 
353,  51  L.R.A.  451,  83  N.  W.   110,  to  be 
libelous  per  se  if  untrue  and  not  privileged. 
The  court,  in  reply  to  the  claim  of  privilege, 
said   that,   admitting   that  the   defendants 
were  privileged   to  express   their   opinions 
concerning  certain  acts,  they  did  not  state 
what  measures  were  supported,  and  their 
opinions  of  that  particular  conduct,  but  said 
generally  and  unqualifiedly  as  a  fact  that 
tne  plaintiff  had  arrayed  himself  against 
the  moral  interests  of  the  community.     It 
was  further  held  that  the  matter  not  being 
privileged,  it  should  have  been  left  to  the 
jury  to  say  whether  the  measures  which  the 
evidence  showed  the  plaintiff  had  supported 
were  opposed  to  the  moral  interests  of  the 
community  as  a  matter  of  fact;   in  other 
words,  to  determine  the  truth  of  the  charge. 
The  acts  which  the  plaintiff  supported  and 
which  were  the  basis  of  the  statements  in 
the  circular  were  acts  permitting  the  sale 
of   liquor    on   legal   holidays   and   election 
days  after  the  close  of  the  polls,  and  an 
act  repealing  an  act  prohibiting  screens  in 
saloons.     Grant,  J.,  dissented  to  the  rule 
on  the  question  of  privilege.     The  dissent- 
ing opinion  referred  to  the  plaintiff's  argu- 
ment that  if  the  defendants  had  set  forth  in 
their  circular  those  measures  which  plaintiff 
had  championed,  and  had  denounced  them 
as  against  the  moral  interests  of  the  com- 
munity, and  denounced  him  for  supporting 
them,  there  would  have  been  no  libel;  but 
that  in  an  action  of  libel  based  upon  gen- 
eral statements  that  he  had  supported  meas- 
ures opposed  to  the  moral  interests  of  the 
community,  without  specifying  them,  it  is 
no  defense  to  set  up  in  the  plea  what  those 
measures  were  and  prove  them  and  that  he 
had  supported  them,  without  submitting  to 
the  jury  the  question  whether  the  measures 
were  in  fact  opposed  to  the  moral  interests 
of   the   community.     The  court   said   that, 
according  to  that  argument,  in  one  case  the 
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fair  comment  and  criticism  of  the  acts 
and  conduct  of  a  public  officer  or  candi- 
date for  public  office  are  qualifiedly 
privileged,  the  great  weight  of  authority 
both  in  this  country  and  in  England  re- 
fuses to  extend  the  qualified  privilege  to 
mistakes  of  fact  in  words  or  publications 
not  addressed  to  a  person  or  body  hav- 
ing a  specific,  defined  duty  in  the  prem- 
ises.118    In  other  words,   the  majority 

opinion  of  the  defendants  prevails  as  to  the 
character  of  the  measures,  while  in  the 
other  the  opinion  of  the  jury  prevails;  and 
the  opinion  adds  that  no  authority  was 
found  for  such  a  rule. 

As  a  corollary  of  the  substantive  propo- 
sition that  the  privilege  does  not  extend  to 
untrue  statements  of  fact  it  is  held  in  Con- 
mee  v.  Lake  Superior  Printing  Co.  (1903) 
2  Ont.  Week.  Rep.  543,  that  where  an  al- 
leged libel  upon  a  public  man  consists  of 
statements  of  fact  and  comment  upon  them, 
it  is  not  permissible  to  allow  defendant  to 

Slead  as  a  blanket  defense  covering  all  that 
e  has  alleged* that  it  was  all  fair  comment; 
he  must  plead  that  the  facts  stated  are  true 
and  that  the  rest  is  fair  comment. 

In  Wills  v.  Carman  (1889)  17  Ont.  Rep. 
223,  an  action  for  libel  based  on  a  news- 
paper article  reflecting  on  the  conduct  of 
the  plaintiff  as  county  treasurer,  it  was  held 
that  the  defendant  was  entitled  to  show 
that  the  matters  upon  which  he  commented 
were  true,  under  the  plea  of  fair  and  bona 
fide  comment  upon  matters  of  public  and 
general  interest,  although  he  did  not  plead 
justification. 

The  plea,  in  an  action  for  libel  affecting 
an  officer,  that,  so  far  as  the  words  com- 
plained of  consisted  of  allegations  of  fact, 
they  were  true  in  substance  and  fact,  and 
so  far  as  they  consisted  of  expressions  of 
opinion  they  were  fair  comment,  made  in 
good  faith  and  without  malice,  upon  a  mat- 
ter of  public  interest,  namely,  the  dismissal 
of  the  plaintiff  from  an  office,  was  held  to 
be  good,  upon  a  motion  to  strike  out,  but  it 
was  declared  that  the  defendant  must  give 
particulars  so  as  to  distinguish  matter  of 
fact  from  matter  of  comment.  Pike  v.  Law- 
ton  (1908)  Newfoundl.  399. 

"7  See  note  in  20  L.R.A.(N\S.)  361,  and 
L.R.A.1915E,  131. 

US  Fed.— McDonald  v.  Woodruff  (1871)  2 
Dill.  244,  Fed.  Cas.  No.  8770;  Post  Pub. 
Co.  v.  Hallam  (1894)  8  C.  C.  A.  201,  16 
U.  S.  App.  613,  59  Fed.  530  (see  text). 

Ala. — Parson  v.  Age -Herald  Pub.  Co. 
(1913)  181  Ala.  439,  61  So.  345  (declaring 
that  the  privilege  is  limited  to  comment  or 
criticism,  which  must  be  with  reference  to 
admitted  or  proved  facts  or  conduct,  and 
must  not  go  beyond  the  expression  of  a 
legitimate  inference,  conclusion,  or  opinion 
based  upon  such  matters,  and  if  it  does,  it 
cannot  be  regarded  as  fair) ;  Starks  v. 
Comer  (1914)  190  Ala.  245,  67  So.  440 
(quoting  with  approval  from  25  Cyc.  404: 
"When  a  man  becomes  a  candidate  for  of- 
fice, his  character  for  honesty  and  integrity, 
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role,  which  has  been  characterized  as  the 
narrow  rule,  is  that  neither  good  faith, 
absence  of  malice,  a  proper  purpose,  nor 


reasonable  grounds  to  believe  in  the 
truth  of  the  defamatory  statements  re- 
garding a  public  officer  or  candidate  for 


and  his  qualifications  and  fitness  for  the 
position,  are  put  before  the  public,  and  are 
thereby  made  proper  subjects  for  comment. 
But.  as  a  general  rule,  false  allegations  of 
fact  charging  criminal  or  disgraceful  con- 
duct, or  otherwise  aspersive  of  character, 
»re  not  privileged") . 

CaL— Tanner   v.    Embree    (1908)    9  Cal. 
App.  481,  99  Pac  547   (the  fact  that  the 
publications  were  actually  made  with  good 
intentions  and  for  justifiable  ends,  without 
malice,  and  under  an  honest  belief  in  their 
troth,  does  not  render  them  privileged  if 
false  in  fact);   Jarman  v.  Rea  (1902)   137 
CaL  339,  70  Pac.  216   (slander) ;   where  a 
crime  is  imputed,  malice  is  presumed,  and 
this  presumption  is  not  rebutted  by*  an  al- 
legation or  proof  that  the  slanderous  words 
oaed  were  believed   to  be   true.     Nothing 
short  of  alleging  and  proving  their  truth 
would  rebut  the  inference  of  malice.     The 
opinion  discusses  the  point  at  some  length, 
citing   with    approval    the    Hallara    Case, 
Sweeney  v.  Baker   (1878)    13  W.  Va.  158, 
31  Am.  Rep.  757,  and  other  leading  cases 
referred  to  in  the  text  in  support  of  the 
majority    doctrine);    Dauphiny    v.    Buhne 
(1908)  153  Cal.  757,  126  Am.  St.  Rep.  136, 
%  Pac.    880    (newspaper    article    making 
ftlse   charges    that    a    candidate    for    re- 
election to  the  common  council  was  cor- 
ruptly influenced   in   voting   for  a   street 
railway  franchise;  the  court  said:     "It  is 
not  the  law  that  a  person  may  assail  the 
character  of  a  candidate  for  office  by  charg- 
ing him  with  criminal  misconduct  and  then 
Scaping  liability  on  the  ground  that  the 
eharge  was  made  with  good  intentions  and 
for  justifiable  ends,  without  malice,  and  un- 
der even  an  honest  belief  that  the  charge  is 
true  and  that  the  occasion  of  his  candidacy 
ealled  for  its  publication.    While  the  privi- 
lege of  electors  to  comment  and  criticize 
the  acts  and  conduct  of  candidates  for  pub- 
He  places  is  very  large,  this  privilege  must 
w  confined  to  statements  of  the  truth") ; 
Tanner  v.  Embree,  supra  (the  fact  that  the 
Publications  were  actually  made  with  good 
intentions  and  for  justifiable  ends,  without 
nuliee,  and  under  an  honest  belief  in  their 
truth  does  not  Tender  them  privileged,  if  false 
in  fact).  The  California  Civil  Code  declares, 
inter  alia,  that  "a  privileged  publication  is 
one  made —    .    .    .    3.  In  a  communication. 
without    malice,    to    a    person    interested 
therein,  by  one  who  is  also  interested,  or 
hy  one  who  stands  in  such  relation  to  the 
penon  interested  as  to  afford  a  reasonable 
ground  for   supposing  the   motive   of   the 
eonmunication    innocent,    or    who    is    re- 
vested by  the  person  interested  to  give 
the  information." 

Del— Star  Pub.  Co.  v.  Donahue  (1904) 
-  M  — .  65  L.R.A.  980;  58  Atl.  513  (news- 
P*per  article  charging  a  candidate  for  re- 
election to  the  legislature  with  having  ac- 
cepted a  bribe  to  vote  for  a  candidate  for  1 
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the  United  States  Senate;  the  opinion  con- 
tains one  of  the  most  elaborate  and  valu- 
able discussions  to  be  found  in  the  books 
upon  the  question  whether  the  privilege  id 
to  be  extended  to  false  statements  of  fact 
imputing  a  crime,  if  made  in  good  faith 
and  with  probable  cause.  The  opinion  is 
especially  valuable  because  it  makes  it  en- 
tirely clear  that  the  hypothesis  upon  which 
the  privilege  is  denied  as  to  false  charges 
of  crime  against  a  candidate  includes  not 
only  good  faith,  but  reasonable  grounds  to 
believe  in  the  truth  of  the  statements). 

D.  C.—Ashford  v.  Evening  Star  News- 
paper Co.  (1913)  41  App.  D.  C.  395  (the 
privilege  as  to  newspaper  publications  con- 
cerning public  officers  does  not  extend  to 
the  facts  upon  which  the  criticism  or  com- 
ment is  predicated,  for  there  is  no  privi- 
lege to  falsify  the  fact  upon  which  the 
communication  to  which  the  privilege  ex- 
tends is  based). 

Fla.— Jones  v.  Townsend  (1885)  21  Fla. 
431,  58  Am.  Rep.  676  (newspaper  article 
charging  that  candidate  had  been  indicted 
for  failing  to  remove  revenue  stamp  from 
beer  keg.  The  court  said  that  a  defama- 
tory assault  on  the  private  character  of  a 
candidate,  and  the  publication  of  a  false- 
hood in  imputing  to  him  crime  or  moral 
delinquency,  cannot  be  justified  on  the 
ground  of  criticism,  nor  be  claimed  to  be 
privileged,  nor  be  presumed  to  have  been 
made  without  malice,  with  good  motives); 
but  see  Coogler  v.  Rhodes  (1896)  38  Fla. 
241,  56  Am.  St.  Rep.  170,  21  So.  109,  infra, 
note  150. 

111.— Rearick  v.  Wilcox  (1876)  81  I1L  77 
(newspaper  article  charging  candidate  for 
police  magistrate  with  dishonesty  and  cor- 
ruption. The  court  said  that  the  law  re- 
quires the  publisher  of  a  journal  to  publish 
facts,  and  not  libelous  articles,  and  the 
character  and  reputation  of  a  person  are 
as  sacred  and  as  much  entitled  to  protec- 
tion when  he  is  a  candidate  for  office  as  at 
any  other  time);  People  v.  Fuller  (1909) 
238  111.  116,  87  N.  E.  336  (criminal  prosecu- 
tion based  on  newspaper  article  charging 
county  treasurer  with  "filching"  money 
from  the  treasury.  The  court  declared 
that  the  public  conduct  of  public  officers  is 
a  matter  of  public  concern,  and  may  be 
made  the  subject  of  fair  and  reasonable 
criticism,  but  the  privilege  does  not  extend 
to  false  and  defamatory  statements  imput- 
ing criminal  offenses  or  moral  delinquency 
to  the  officer  in  the  discharge  of  his  official 
duties). 

La.— Levert  v.  Daily  States  Pub.  Co. 
(1909)  123  La.  594,  23  UR,A.(N.S.)  726, 
131  Am.  St.  Rep.  356,  49  So.  206  (the 
privilege  of  fair  and  reasonable  criticism  of 
public  men  does  not  embrace  the  right  to 
publish  false  statements  of  fact,  or  to 
falsely  impute  to  them  malfeasance  or  mis- 
conduct in  office, .  Malice,  on  the  part  of  a 
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public  office,  will  relieve  the  defendant 
from  liability' for  cbmpensatory  damages 
if  the  statements  purporting'  to  relate  to 


matters  of  fact  are  not  true.  Individual 
cases  from  jurisdictions  which  are  in 
general,  committed  to  this  rule  may  be 


publisher  of  statements  selected  from  other 
journals  that  are  injurious  to  the  reputa- 
tion or  character  of  private  individuals  or 
public  officials  is  conclusively  involved  if 
the  communications  are  false  in  fact.  The 
articles  in  this  case  imputed  official  favor- 
itism and  misconduct  to  members  of  the 
board  of  administration  of  Tulane  Univer- 
sity) j  Smith  v.  Lyons,  ante,  1  (the  official 
acts  of  a  public  functionary  may  be  freely 
criticized  and  entire  freedom  of  expression 
used  in  argument,  sareaBm,  and  ridicule 
upon  the  act  itself,  and  then  the  occasion 
will  excuse  everything  but  actual  malice 
and  evil  purpose  in  the  critic;  but  the  oc- 
casion of  itself  will  not  excuse  an  aspersive 
attack  upon  the  character  or  motives  of  an 
officer,  and  to  be  excused  the  critic  must 
show  the  truth  of  what  he  has  uttered  of 
that  kind). 

Me.— Powers  v.  Carey  (1874)  64  Me.  9 
(a  publication  in  a  newspaper,  if  false,  is 
actionable,  though  the  editor  believed  it  to 
be  true  and  acted  in  good  faith;  and  the 
law  will  imply  malice  from  the  publica- 
tion) ;  Pattanoall  v.  Mooebs,  ante,  14. 

Md  —  Richardson  v.  State  (1886)  66  Md. 
205,  7  Atl.  43  (criminal  case;  under  the 
Maryland  statute  allowing  the  truth  to  be 
given  in  evidence  in  justification  under  the 
general  issue,  nothing  short  of  evidence 
tending  to  show  the  truth  of  the  charge  is 
admissible;  evidence  which  only  tends  to 
show  that  the  defendant  had  been  led  into 
an  honest  mistake  of  fact,  and  thereby  was 
misled  as  to  the  publication  set  oUt  in  the 
indictment,  is  not  sufficient). 

Mass. — Burt  v.  Advertiser  Newspaper 
Co.  (1891)  154  Mass.  238,  13  L.R.A.  97,  28 
N.  E.  1  (the  privilege  of  discussion  as  to 
the  acts  of  a  public  person  does  not  extend 
to  the  making  of  false  statements  of  fact. 
Reasonable  cause  to  believe  a  libelous 
charge  to  be  true  is  no  defense  against  its 
publication.  See  text).  The  court  in  Dow 
v.  Long  (1906)  190  Mass.  138,  76  N.  E.  667, 
referred  to  the  statement  of-  Holmes,  J.,  in 
Burt  v.  Advertiser  Newspaper  CO.  supra, 
that  it  is  criticism,  and  not  statement,  that 
is  protected,  and  if  one  takes  upon  himself 
to  allege  facts  otherwise  libelous,  "he  will 
not  be  privileged'  if  those  facts  are  not 
true,"  but  did  not  undertake  to  pass  upon 
the  correctness  of  the  proposition,  as  it  was 
not  involved  in  the  case.  In  Com.  v.  Ward- 
well  (1B83)  136  Mass.  164,  the  court  said 
in  effect  that  it  might  be  disposed  to  dis- 
sent from  the  defendant's  claim  that  it  was 
only  necessary  to  show  that  the  purported 
statements  6f  fact  in  the  publication  com- 
plained of  had  been  published  to  the  voters 
of  the  county  in  good  faith  and  without 
malice  to  render  them  privileged  communi- 
cations, if  the  occasion  had  been  such  as  to 
render  the  publication  privileged;  but,  as 
elsewhere  shown,  it  was  held  in  this  case 
that  the  occasion'  was  not  privileged  for 
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the  reason  that  the  „  plaintiff  was  not  a 
candidate  for  re-election,  and  the  state- 
ments, though  reflecting  on  his  fitness  for 
office,  related  to  his  private,  and  not  his 
official,  capacity.    • 

Mieh.T~Foster  v.  Scripps  (1878)  39  Mich. 
376,  33  Am.  Rep.  403   (see  text);  Bronson 
v.  Bruce  (1886)  59  Mich.  467,  60  Am.  Rep. 
307,    26    N.    W.    671    (the    authorities    are 
numerous   and   fully   sustain   the   position 
that  a  publication  in  a  newspaper  concern- 
ing either  a  public  officer  or  a  candidate 
for  an  elective  office,  which  falsely  imputes 
to  him  a  crime,  is  not  privileged  by   the 
occasion,    either   absolutely    or    qualifiedly, 
but  such  publication  is  actionable  per  se; 
the  law  imputing  malice  to  the  publisher 
or  author.    Denied  the  privilege  to  the  pub- 
lication  of  an  article  concerning  a  candi- 
date for  Congress  charging  him  with  the 
crime  of  forgery;   of  the  theft  of  deposits 
of  poor  men  and  women;  and  of  cheating 
laboring  men  of  their  hard  earnings) ;  Bour- 
reseau    v.    Detroit    Evening    Journal    Co. 
(1886)  63  Mich.  425,  6  Am.  St.  Rep.  320,  30 
N.  W.  376  (if  untrue,  the  newspaper  must 
be  responsible  for  the  damage  done  by  a 
publication  relating  to  a  deputv  sheriff) ; 
Wheaton  v.  Beeeher   (1887)    66  Mich.  307, 
33  N.  W.  503  (one  may  in  good  faith  pub- 
lish the  truth  concerning  a  public  officer, 
but  if  he  states  what  is  false  or  aspersive 
he  is  liable  therefor,  however  good  his  mo- 
tives;  and  the  same  is  true  whether   the 
person  libeled  be  an  officer  or  candidate  for 
office,  elective  or  appointive) ;    Belknap   v* 
Ball  (1890)  83  Mich.  583,  11  L.R.A.  72,  21 
Am.  St.  Rep.  622,  47  N.  W.  674  (publica- 
tions of   falsehoods   are  never   privileged; 
no  public  interest  can  be  subserved  by  their 
publication  and  circulation;   if  statement sr 
though  false,  are  published  in  good  faith, 
and  with  an  honest  belief  in  their  truth, 
the  damages  may  be  reduced  to  a  mini- 
mum);  Hay  v.  Reid  (1891)    85  Mich,  296, 
48  N.  W.  207   (the  right  of  criticism  of  a 
public  officer  does  not  embrace  any  right 
to  make  a  false  statement  as  to  his  acts- 
involving  his   integrity   or  faithfulness    in 
the  discharge  of  his  duty;   holding  that  a 
newspaper  article  charging  a  village  mar- 
shal with  neglect  of  duty  in  that,  among 
other  things,  he  made  an  arrest  in  a  fit  of 
temper,    and    failed    to    arrest    dozens     of 
others  who  deserved  arrest  more,  was  not 
mere  comment  and  criticism,  and,  if  false, 
was  actionable);  Austin  v. Hyndman(1899) 
119  Mich.  615,  78  N.  W.  663  (in  upholding 
a:  refusal  of  a  requested  instruction,  in  an 
action  for  UbeL  affecting  a  candidate  for  re- 
election as  supervisor,  that  if  the  jury  lind 
that  the  defendant  acted  in  good  faith  and 
with  proper  precaution,  and  had  no  reason, 
to  believe  that  the  statements   were    un- 
true, they  shall  award  nominal  damages  if 
any,  the  court  said  that  there  where    the- 
charge  ia  untrue,  the  defendant  is  liable  for 
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found  in  which;  th*  'hypothesis  .upon 
which  the  privilege  ae  to  jnisatatemeats 
of  facts  is  denied  does  not  expressly  and 


in  terms  embrace  the  condition*  referred; 
to;  and  UMomei  instances  the*eare  wdi-- 
cations  in  the  opinions  .of  girave  reasons. 


the  actual  damages  which  result,  •  regardr 
less  of  malice). 

Minn. — Aidrich  v.  Press  Printing  Co. 
(1864)  9  Minn.  133^  Gil  123,  86  Am,  Dec. 
84  (declares  generally  that  a  .defamatory 
assertion  by  a  public  :  journal  against  a 
candidate  for  public  office  is  not  a  privi- 
leged communication.  The  nature  of  the 
libelous  statements  does  not.  appear.  It  is 
stated  in  the  opinion,-  however,  that  the 
defendant  insisted  that,  as  the  plaintiff  was 
a  candidate  for  United  States  Senator,  the 
defendant,  as  a  public  journal,  was.  privi- 
leged to  make  such  comments  upon  his 
character  as  it  saw  fit,  even  when  they  im- 
puted the  commission  of  a  public  offense). 

Miss.— Oakes  v.  State  (1910)  96  Miss. 
80,  33  IxR.A.(N.&)  207,  54  So.  79  (crimi- 
nal case;  a  communication,  false  in  fact, 
addressed  to  the  general  public,  imputing 
a  criminal  offense  or  a.  moral  delinquency 
to  a  public  officer  in  the  discharge  of  .official 
duties,  is  not  privileged,  although  made  in 
good  faith  and  on  probable  cause). 

Md-— Negley  v.  Farrow  (1*82)  60  Md. 
158,  45  Am.  Rep.  7 Id  (if  one  goes  out  of 
his  way  to  asperse  the  personal  character 
of  a  pnblic  man,  and  to  ascribe  to  him  base 
and  improper  motives,  he  does  so  at  his 
peril,  and  must,  prove  the  truth* of  what 
he  says  or  answer  in  damages  to  the  party 
injured). 

Mo.— Smith  v.  Burros  <1891)  106  Mo*  94, 
13  L.R.A.  59,  27  Am.  St.  Hep.  329,  16  S.  W. 
881  (slander;  false  statements  concerning 
a  candidate  for  office  are  not  included 
within  the  privilege  of  discussing  his  char- 
acter and  fitness;  holding  erroneous  an  in- 
struction that  an  oral  statement  in.  a  pri- 
vate discussion  with  other  voters  that  a 
candidate  for  the  position  of  justice  of  the 
county  court  had  stolen*  horses  was  privi- 
leged if  made  in  good  faith,  although  not 
in  fact  true) ;  Cook  v.  Pulitzer  Pub.  Co. 
(1912)  241  Mo.  326,  145  S.  W.  480  (the 
court  said  that  in  its  opinion  the  rule  to 
be  deduced  from  the  authorities,  •  and  in 
accord  with  the  better  reasoning,  is  that 
when  a  defense  of  privileged  comment  in  a 
matter  of  public  interest  is  presented  by 
the  issues,  the  plaintiff  may  overcome  the 
privilege  pleaded  either  by  proof  that  the 
publication  was  inspired  by  actual  malice, 
or  that  the  facts  published  and  com- 
mented upon  Were  false.  In  this  connection 
the  court  said  that  there  was  good  reason 
for  recognizing  the  distinction  between  the 
law  applicable  to  the  defense  of  privileged 
communication,  and  that  of  privileged  com- 
ment, the  privilege  being  broader  in  the 
former  cases  than  in  the  latter;,  that  in  the 
former  case,  the  communication  is  usually 
made  under  a  sense  of  duty,  and  to  one 
person  or  a  limited  number  of  persons; 
that  the  privilege  of  comment,  on  the  other 
hand,  while  of  the  highest  importance  to 
public  welfare,  is  not  .made,  under  %  sense 
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of  duty,  but  is i purely  voluntary;  and  when- 
the  unlimited  extent  of  the  publication  and 
the  consequent  injury  to  the  complainant 
are  considered,  it  .would  be  a  most  danger- 
ous doctrine  to  require  the  .plaintiff,  in 
i  order  .to  make  a  prima  facie  case,  to  prove 
not  only,  that  the  facts  were  false,  but  also 
that  the  defendant  was  actuated  by  express 
malice,  which  would  be  necessary  in  the 
case  of  a  privileged  communication  as  dis- 
tinct from  privileged  comment)  $  Yager  v, 
Bruce  (1906)  J 16  Mo.  App.  473,  93  £.  W. 
307  (slander);  Morris  v.  Sailer  (1911)  154 
Mo.  App.  305,  134  S,  W.  98  (an.,  article 
intimating  that  a  candidate  for  alderman 
woujkl  sell  his  influence  at .  the  first  oppor* 
tunity  is  not  the  subject  of  a  qualified  priv- 
ilege. The  court  observed  that  the  press 
has  the  high  privilege  of  discussion  of  the 
merits  of  a  candidate  and  of  his  fitness  for 
the  office  he  seeks*  but  it  must  keep  within 
the  bounds  of  truth,  and  there  is  no  privi- 
lege in  falsehood). 

Web.— Mertens  v.  Bee  Pub.  Co.  (1904)  5 
Neb.  (Unof.)  592,  99  N.  W.  847  (a  news- 
paper article  stating  in  effect  that  a  can- 
didate for  city  treasurer  had  refused  to 
pay  the  bill  for  his  wedding  suit,  and  for. 
the  services  of  &  physician  in  attending  his 
wife  in  her  last  illness;  the  court  declares 
that  the  better  opinion  is  distinctly  to  the 
effect  that  when  a  publisher  undertakes  to 
state  a  fact  with  reference  to  a  candidate 
for  public  office  which  would  be  defamatory 
and  injurious  to  his  .character,  there  is  no 
doctrine  of  privilege  to  shield  the  publisher 
from  the  consequences  of  such  misstate- 
ments of  fact);  Bee  Pub.  Co.  v.  Shields 
(1903)  68  Neb.  751,  94  N-  W.  1029r  rehear- 
ing denied  (1904)  68  Neb.  759,  99  N.  W. 
822.  (while  the  conduct  of  a  public  officer 
is.  open  to  criticism,  the,  line  must  be  drawn 
between-  hostile  criticism  upon  public  con- 
duct and  the  imputation  of  bad  motives  or 
of  criminal  offenses  to  officers). 

N.  Y.— Root -v.  King  (1827)  7  Cow.  613 
(the  court  said  that  while  malice  is  ordi- 
narily to  be  implied  from  the  falsity  of  the 
charge,,  there  are  certain  relations  between 
the  parties  in  which  that  is  not  so,  and  in 
which  express  malice  must  be  proved  in 
order  to  support  an  action;  as  when  the 
charge  is  made  in  the  exercise  of  church 
discipline,  or  in  the  course  of  legal  or  judi- 
cial proceedings,  or  when  an  application  is 
made  to  the  proper  authority  for  redress 
of  grievances,  or  for  the  removal  of  an 
officer;  but  the  court  held  that  a  news- 
paper article  making  a  defamatory  charge 
against  a  public  officer  and  candidate  for 
re-election — in  this  .instance  a  newspaper 
article  charging  the  lieutenant  governor 
with  being  intoxicated,  and.  in  a  disgrace- 
ful condition  when  presiding  over  the  as- 
sembly— is  not  within  the  exception  to  the 
general  rule,  and  that  the  truth  of  the 
statement  is  the  .only  defense,  good  faith 
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to  doubt  the  existence  of  those  condi- 
tions, especially  that  in  relation  to  rea- 
sonable grounds  to  believe  in  the  truth 


of  the  false  statements.  Strictly,  of 
course,  there  is  no  occasion  to  adopt  the 
majority  rule,  which  refuses  to  extend 


and  an  honest  belief  in  the  truth  of  it  not 
being  sufficient.  This  decision  was  affirmed 
by  the  court  of  errors  in  (1829)  4  Wend. 
113,  the  majority  of  the  latter  court  taking 
practically  the  same  position  as  that  taken 
by  the  supreme  court.  The  chancellor,  in 
sustaining  the  view  of  the  majority,  said 
that  the  only  safe  rule  to  adopt  is  to  per- 
mit editors  to  publish  what  they  please  in 
relation  to  the  character  and  qualifications 
of  candidates  for  office,  but  to  hold  them 
responsible  for  the  truth  of  what  they  pub- 
lish; and  that  if  the  plaintiff  has  been  in- 
jured in  his  character  or  feelings  by  an 
unauthorized  publication,  it  is  the  duty  of 
the  jury  to  award  full  compensation  in 
damages  without  reference  to  any  particu- 
lar ill  will  which  may  have  been  enter- 
tained against  him  by  the  defendant); 
Hamilton  t.  Eno  (1880)  81  N.  Y.  116  (in 
this  case  the  defendant  had  contributed  a 
letter  to  a  newspaper  which  referred  to  a 
report  by  a  public  officer  commending  a 
certain  kind  of  street  pavement;  the  letter 
insinuated  that  the  report  had  been  made 
under  the  dictation  of  the  paving  company, 
and  implied  that  the  plaintiff  had  received 
compensation  therefor  in  the  shape  of 
stock.  The  court  expressly  held  that  the 
occasion  was  a  privileged  one,  but,  as 
stated  in  the  text,  that  the  privilege  does 
not  extend  to  false  statements  aspersing 
the  characters  and  motives  of  officers) ;  in 
Hoey  v.  New  York  Times  Co.  (1910)  138 
App.  Div.  149,  122  N.  Y.  Supp.  978  (the 
court  quotes  with  approval  the  following 
statement  of  the  rule  from  Hamilton  v. 
Eno,  supra,  to  the  effect  "that  the  occasion 
will  not  of  itself  excuse  an  aspersive  at- 
tack upon  the  character  and  motives  of  the 
officer;  and  that  to  be  excused,  the  critic 
must  show  the  truth  of  what  he  has  uttered 
of  the  kind");  Bingham  v.  Gaynor  (1910) 
141  App.  Div.  301,  126  N.  Y.  Supp.  353, 
affirmed  in  (1911)  203  N.  Y.  27,  96  N.  E. 
84  (if  the  statements  in  a  publication  con- 
cerning an  officer  are  true,  and  the  criticism 
fair  and  honest,  without  malice,  the  de- 
fense of  privilege  is  good,  but  the  character 
and  motives  of  the  officer  may  not  be  at- 
tacked under  the  guise  of  privilege) ;  Ull- 
rich v.  New  York  Press  Co.  (1898)  23 
Misc.  168,  50  N.  Y.  Supp.  788  (newspaper 
article  accusing  plaintiff,  employed  by 
board  of  charities  to  receive  and  care  for 
infant  waifs  abandoned  in  street,  with  mis- 
treating and  neglecting  them). 

Ohio.— Seely  v.  Blair  (1833)  Wright 
(Ohio)  358  (an  action  for  slander  based  on 
statements  by  defendant,  who  went  around 
the  county  to  prevent  the  plaintiff  being 
elected  sheriff,  and  frequently  accused  him 
of  perjury  and  false  swearing;  the  report 
shows  only  the  charge  of  Lane,  J.,  to  the 
jury,  wherein  he  said  that  one  has  no  right 
to  tell  a  lie  about  another  because  he  is  a 
candidate  for  office  or  is  in  office;  though 
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one  may  speak  truth  of  him,  he  has  no 
right  to  bear  false  witness  against  his 
neighbor.  In  an  action  under  the  same  title 
[Seely  v.  Blair  (1834)  Wright  (Ohio)  683], 
where  the  action  for  slander  was  based  on 
statements  that  the  plaintiff  had  been 
guilty  of  forgery,  Wright,  J.,  in  reply  to 
the  point  that  the  plaintiff  was  a  candidate 
for  office,  and  the  defendant  an  elector, 
instructed  the  jury  that  the  relation  of  the 
parties  to  each  other  or  to  the  public  con- 
fers no  right  upon  the  defendant  to  utter 
falsehood  and  calumny;  that  an  elector 
may  freely  canvass  the  character  and  pre- 
tentions of  officers  and  candidates,  but  he 
has  no  right  to  calumniate  one  who  is  a 
candidate  for  office;  the  judge  adding  that 
if  the  law  sanctioned  such  a  course,  it 
would  drive  good  men  from  the  administra- 
tion of  public  affairs  and  throw  our  gov- 
ernment into  the  hands  of  the  worthless 
and  profligate.  The  statements  in  this  in- 
struction refusing  to  extend  the  privilege 
to  false  statements  concerning  a  candidate 
do  not  express,  or  at  least  hypothesize,  an 
honest  belief  in  and  reasonable  grounds  to 
believe  in  the  truth  of  the  statements.  So 
far  as  appears  from  the  charge,  there  may 
have  been  no  ground  whatever  for  belief  in 
the  truth  of  the  charges);  Post  Pub.  Go. 
v.  Moloney  (1893)  50  Ohio  St.  71,  33  N.  E. 
921  (holding  that  the  occasion  of  privilege 
afforded  by  the  investigation  of  the  con- 
duct of  police  commissioners  did  not  pro- 
tect the  publication  of  a  false  statement 
concerning  the  plaintiff,  who  had  been  ap- 
pointed a  policeman,  to  the  effect  that  he 
had  been  in  the  workhouse  and  had  a  gen- 
erally criminal  record;  and  declaring  gener- 
ally that  the  privilege  goes  to  the  extent 
of  free  and  full  comment  and  criticism  on 
the  official  conduct  of  a  public  officer,  but 
a  person  who  enters  upon  a  public  office  or 
becomes  a  candidate  for  one  no  more  sur- 
renders to  the  public  his  private  character 
than  he  "does  his  private  property). 

Or.— Upton  v.  Hume  (1893)  24  Or.  420, 
21  L.R.A.  493,  41  Am.  St.  Rep.  863,  33  Pac. 
810  ('let  the  acts,  conduct,  and  public 
record  of  a  candidate,  so  far  as  it  may 
affect  his  fitness  or  qualification  for  office, 
be  the  subject  of  free  and  vigorous  com- 
ment, so  long  as  it  is  done  in  good  faith; 
but  when  his  private  life  is  assailed  by 
imputing  to  him  a  crime,  let  his  accuser 
either  answer  in  damages,  or  prove  the 
truth  of  the  charge."    See  also  text) . 

R.  I.— Tiepke  v.  Times  Pub.  Co.  (1897) 
20  R.  I.  200,  37  Atl.  1031  (the  court  ob- 
served that  a  candidate  for  office  may  be 
canvassed  but  not  calumniated;  but  the 
point  was  not  strictly  involved,  as  the 
declaration,  the  demurrer  to  which  was 
overruled,  alleged  that  the  publication  was 
false  and  malicious). 

Tenn.— Banner  Pub.  Go.  v.  State  (1885) 
16  Lea,  176,  57  Am.  Rep.  214   (majority 
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privilege  to  false  statements  of  fact, 
o  opposed  to  the  minority  rule,  which 
admits  the  privilege  in  a  proper  case, 


unless  it  is  assumed,  at  least  for  the  pur- 
poses of  the  ease,  that  the  defendant 
was  free  from  actual  malice  and  had 


new  adopted  after  quite  an  extended  dis- 
rassion,  it  being  expressly  and  specifically 
field  that  neither  the  public  press  nor  indi- 
viduals can  discuss  the  conduct  and  char- 
acter of   officers   and  candidates  for  office 
without  incurring  liability  for  defamatory 
utterance*    published,    although    they    are 
made  without    malice   and   upon   probable 
grounds.     This  was  a  criminal  action;  the 
publications  concerned  prison  officials,  and. 
&i  the  opinion  says,  imputed  to  them  the 
grossest  dereliction  of  duty,  if  not  positive 
rrime). 

Tex. — Forke  v.  Homann  (1896)  14  Tex. 
Civ.  App.  670,  39  S.  W.  210  (when  a  public 
officer  is  falsely  charged  with  a  crime,  or 
tbe  defamatory  words  falsely  impute  a 
dereliction  of  duty  and  falsely  defame  his 
character  and  standing  as  an  official,  the 
publication  extends  beyond  the  domain  of 
privileged  communication  and  is  as  action- 
able and  as  reprehensible  as  would  be  any 
publication  directed  towards  him  as  an  in- 
dividual which  accuses  of  crime). 

Va. — Williams  Printing  Co.  v.  Saunders 
(1912)  113  Va.  156,  73  S.  E.  472,  Ann.  Cas. 
191 3E,  693  (libel;  the  privilege  with  respect 
to  the  criticisms  of  public  o&ers  or  candi- 
dates for  public  office  does  not  extend  to 
the  imputation  of  moral  delinquency  with 
reference  to  their  private  character;  and 
such  imputations  are  libelous,  and  the 
party  making  them  may  be  held  liable  un- 
less he  can  prove  the  charges  to  be  true. 
In  such  case  it  is  not  sufficient  to  prove 
that  the  party  publishing  them  had  good 
reason  to  believe  and  did  believe  them  to 
be  true,  as  a  publication  of  this  character 
»  not  even  conditionally  privileged). 

Wash.— Byrne  v.  Funk  (1905)  38  Wash. 
506,  80  Pac.  772,  3  Ann.  Gas.  647  (a  false 
statement  imputing  a  moral  delinquency  is 
not  privileged  as  fair  comment  and  criti- 
cism of  a  public  officer,  even  though  made 
in  good  faith);  Quinn  v.  Review  Pub.  Co. 
(1909)  55  Wash.  69,  133  Am.  St.  Rep.  1016, 
104  Pac.  181,  19  Ann.  Gas.  1077  (the  pre- 
vailing rule  is  that  charges  of  fact  in  rela- 
tion to  the  conduct  of  an  officer  cannot,  if 
false,  be  privileged,  though  made  in  good 
faith.  A  general  charge  of  inefficiency  and 
graft  against  a  former  inspector  of  side- 
walks; no  charge  of  a  specific  criminal  of- 
fense). 

W.  Va.— Sweeney  v.  Baker  (1878)  13 
W.  Va.  158,  31  Am.  Rep.  757  (see  text). 

Wis. — Putnam  v.  Browne  (1916)  162 
Wis.  524,  155  N.  W.  910  (the  opinion  recog- 
nizes that  there  is  a  conflict  on  the  point, 
but  adopts  the  majority  view  that  the  priv- 
ilege does  not  extend  to  false  statements 
concerning  a  candidate  for  office,  if  made 
without  malice  and  in  good  faith) ;  Ingalls 
v.  lforrisaey  (1913)  154  Wis.  632,  143 
.  X.  W.  681,  Ann.  Gas.  1915D,  899  (it  is  a 
mistake  to  say  that  because  one  is  a  candi- 
date for  office  he  may  be  wantonly  libeled, 
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under  the  pretense  of  privilege.  Of  course, 
his  fitness  for  the  office  may  be  publicly  dis- 
cussed, and  any  fair  comment  or  criticism 
is  permissible  within  the  bounds  of  truth) ; 
Pfister  v.  Milwaukee  Free  Press  Go.  (1909) 
139  Wis.  627„  121  N.  W.  938  (holding  that 
the  defense  of  "privilege"  or  "fair  criticism 
and  proper  comment"  was  not  applicable, 
since  the  plaintiff  was  not  an  officer  or  a 
candidate  for  office.  The  court,  however, 
quoted  from  Davis  v.  Shepstone  (1886) 
L.  R.  11  App.  Gas.  (Eng.)  190,  55  L.  J.  P.  G. 
N.  a  51,  65  h.  T.  N.  S.  1,  34  Week.  Rep. 
722,  50  J.  P.  709,  and  observed  that  the 
rule  of  that  case  would  seem  to  be  applica- 
ble to  the  facts  in  the  case  under  considera- 
tion, even  though  it  were  conceded  that  the 
plaintiff  was  a  public  character.  The  court, 
however,  distinguished  Coleman  v.  Mac- 
Lennon  (1908)  78  Kan.  711,  20  LJUL(N.S.) 
361,  130  Am.  St.  Rep.  390,  98  Pac.  281,  on 
the  ground  that  the  plaintiff  was  a  public 
officer  and  a  candidate  for  re-election  when 
the  article  sued  on  was  published,  and  that 
the  criticism  complained  of  went  to  his 
fitness  for  office). 
Eng. — Davis  v.  Shepstone,  supra, 
The  following  statement  of  the  principle 
from  the  opinion  of  Gockburn,  Ch.  J.,  in 
Gampbell  v.  Spottiswoode  (1863)  3  Best  & 
S.  769,  122  Eng.  Reprint,  288,  though  made 
in  a  case  involving  a  libel  of  a  dissenting 
minister,  and  so  not  within  the  scope  of  the 
present  annotation,  has  been  frequently 
quoted  in  cases  involving  libels  of  officers 
and  candidates  for  office:  "Where  the  pub- 
lic conduct  of  a  public  man  is  open  to  an- 
imadversion, and  the  writer  who  is  com- 
menting upon  it  makes  imputations  on  bis 
motives  which  arise  fairly  and  legitimately 
out  of  his  conduct,  so  that  a  jurv  shall  say 
that  the  criticism  was  not  only  honest,  but 
also  well  founded,  an  action  is  not  main- 
tainable. But  it  is  not  because  a  public 
writer  fancies  that  the  conduct  of  a  public 
man  is  open  to  the  suspicion  of  dishonesty, 
he  is  therefore  justified  in  assailing  his 
character  as  dishonest."  In  the  same  case, 
Crompton,  J.,  said:  "I  cannot  for  a  mo- 
ment think  that,  because  he  [the  writer] 
has  a  bona. fide  belief  that  he  is  publishing 
what  is  true,  that  is  any  answer  to  an  ac- 
tion for  libel." 

In  Duncombe  v.  Daniell  (1837)  8  Gar.  & 
P.  222,  an  action  for  libel  based  on  a  letter 
published  in  a  newspaper  concerning  a  can- 
didate for  Parliament,  and  imputing  spe- 
cific acts  of  misconduct  to  him,  Coleridge, 
J.,  in  replying  to  the  contention  of  counsel 
that  it  was  justifiable  for  an  elector  bona 
fide  to  communicate  to  the  constituency 
any  matter  respecting  a  candidate  which  he 
believed  to  be  true,  and  believed  to  be  ma- 
terial to  the  election,  observed:  "You  must 
go  further  than  that,  and  make  out  that 
the  elector  is  entitled  to  publish  it  to  all 
the  world.    This  publication  was  in  a  news- 


60         ANNO.— LIBEL  AND  SLANDER— PUBLIC  OFFICER  OR  CANDIDATE. 


reasonable  grounds  to  believe  in  the 
truth  of-  the  statements.110  The  effect 
of  this  consideration,  however,  to  impair 
the  support  of  the  majority  rule,  is 
largely  discounted  by  the  constant  repe- 
tition of  the  rule  and  the  nature  of  the 
arguments  and  reasoning  which  the 
opinions  employ  in  its  support. 

The  importance  of  the  subject,  and  the 
fact  that  the  form  in  which  the  rule  is 


stated  and  the  reasons  invoked  in  its 
support  to  some  extent  affect  its  scope 
and  practical  effect,  make  it  desirable  to 
set  out  at  some  length  a  few  of  the  lead- 
ing cases  in  support  of  the  rule.  The 
idea  running  through  them  is  that  while 
it  is  important  that  the  public  be  in- 
formed of  the  character,  qualifications, 
actions,  and  eon  duct  of  public  officers 
and  candidates  for  public  office,  so  far 


paper."  Lord  Denman,  Ch.  J.,  observed: 
"However  large  the  privilege  of  electors 
may  be,  it  is  extravagant  to  suppose  that 
it  can  justify  the  publication  to  all  the 
world  of  facts  injurious  to  a  person  who 
happens  to  stand  in  the  situation  of  a  can- 
didate." 

The  practical  result  of  the  distinction 
formulated  in  Davis  v.  Shepstone  (1886) 
L.  R.  11  App.  Cas.  187,  55  L.  J.  P.  C.  N.  S. 
51,  65  L.  T.  N.  S.  1,  34  Week.  Rep.  722,  50 
J.  P.  709,.  and  adopted  in  many  cases,  is 
suggested  by  a  statement  in  the  opinion 
in  Burt  v.  Advertiser  Newspaper  Co.  (1891) 
154  Mass.  238,  13  L.R.A.  97,  28  N.  E.  1, 
which  approves  the  distinction,  that  the 
articles  published  by  the  defendants,  so  far 
as  they  contain  false  statements,  were  not 
privileged,  but  there  was  evidence  that 
some  of  the  charges  in  the  articles  were 
true,  and  so  far  as  the  jury  might  find 
them  to  be  so,  inasmuch  as  the  matter 
under  discussion  was  one  of  public  concern, 
the  defendants  would  be  justified  not  only  in 
making  those  charges,  but  in  free  and  open 
comment  and  criticism  in  regard  to  them. 

Can.— Monro  v.  Quigley  (1898)  30  N.  S. 
360  (an  imputation  that  the  mayor  of  a 
town,  by  withholding  the  salary  or  wages 
from  employees,  forced  them  to  take  their 
pay  in  goods  from  his  store,  is  beyond  the 
limits  of  fair  criticism  or  comment,  and  the 
defendant  can  only  defend  against  it  by 
proving  the  truth  of  the  charge)  j  Douglas 
v.  Stephenson  (1898)  29  Ont.  Rep.  616,  af- 
firmed in  (1899)  26  Ont.  App.  Rep.  26  (the 
point  is  very  clearly  made  in  this  case,  a 
judgment  for  defendant  in  the  trial  court 
being  reversed  because  the  jury  were  in- 
structed that  it  was  sufficient  to  sustain 
the  privilege  if  the  statements  on  which 
the  criticism  was  based  were  believed,  upon 
reasonable  grounds,  to  be  true) ;  Conmee  v. 
Lake  Superior  Printing  Co.  (1903)  2  Ont. 
Week.  Rep.  543  (there  is  no  such  thing  as 
a  defense  of  privilege  attaching  to  untrue 
statements  with  regard  to  the  acts  of  a 
public  man,  even  though  the  publisher  be- 
lieves his  statements  to  be  true,  or  has 
been,  as  he  believes,  eredibly  informed  by 
others  that  they  are  true). 

!!•  For  the  reason  indicated  in  the  text, 
it  will  be  observed  that  the  following  cases, 
on  their  facts,  do  not  necessarily  involve 
an  adoption  of  the  majority  rule : 

The  reckless  repetition  of  •  a  mere  rumor 
by  one  voter  to  another,  concerning  the 
character  of  a  candidate  for  public  office, 
without  any  attempt  at  investigation  of 
its  truth  or  probability,  is  not  privileged. 
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Burke  v.  Mascarich  (1889)  81  Cal.  302,  22 
Pac.  673. 

In  Hassett  v.  Carroll  (1911)  85  Conn.  23, 
81  AtL  1013,  Ann.  Cas.  1913A,  333,  involv- 
ing an  address  by  a  pastor,  charging  the 
plaintiff,  a  member  of  the  school  board, 
with  violation  of  law  by  selling  coal  to  the 
school  without  submission  to  competing 
bids,  it  was  held  that  the  fact  that  the 
defendant  believed  the  false  charges  to  be 
true  did  not  justify  him  in  publishing  them 
in  an  improper  manner  and  with  improper 
and  unjustifiable  motives;  and  proof  that 
they  were  published  in  such  manner  and 
with  such  motives  was  sufficient  proof  of 
malice. 

In  Lowe  v.  News  Pub.  Co.  (1911)  9  Ga. 
App.  103,  70  S.  E.  607,  the  court  declared 
that  the  right  to  criticize  public  officers  is 
unrestrained  only  where  the  statement* 
made  are  supported  by  the  facts,  but  held 
that  there  was  sufficient  evidence  of  malice 
to  make  a  prima  facie  case  for  plaintiff. 

In  Smith  v.  Com.  (1895)  98  Ky.  437,  33 
S.  W.  419  (criminal  case),  the  instruction, 
which  was  held  not  erroneous,  was  to  the 
effect  that  to  publish  concerning  an  officer 
Words  importing  a  felony,  known  to  be 
false,  and  published  for  the  sole  purpose 
of  injuring  and  vilifying  him,  was  mali- 
cious, and  not  protected  by  privilege. 

In  Luzenburg  v.  O'Malley  (1906)  116  La. 
699,  41  So.  41,  the  privilege  failed  because 
the  defendant  did  not  show  or  attempt  to 
show  any  probable  cause  for  the  state- 
ments. 

Privilege  is  not  a  defense  in  an  action 
for  libel  for  the  publication  of  language 
falsely  and  maliciously  stated  as  that  of 
the  plaintiff.  Belknap  v.  Ball  (1890)  83 
Mich.  583,  11  L.R.A.  72,  21  Am.  St.  Rep. 
622,  47  N.  W.  674. 

One  who  makes  a  false  land  slanderous 
statement  against  an  officer,  not  believing 
it  to  be  true  at  the  time,  cannot  raise  any 
question  as  to  its  privileged  character. 
Quinn  v.  Scott  (1876)  22  Minn*  456;  State 
v.  Ford  (1901)  82  Minn.  452,  85  N.  W.  217. 

If,  upon  a  lawful  occasion  for  making'  a 
publication,  defendant  has  published  the 
truth  and  no  more,  there  is  no  sound  prin- 
ciple which  can  make  him  responsible  in  a 
criminal  case  even  if  he  was  actuated  by 
express  malice;  but  probable  cause  is  not 
the  equivalent  of  truth  for  this  purpose, 
and  though  it  is  undoubtedly  a  circum- 
stance to  rebut  any  presumption  of  malice, 
malice  may  exist  notwithstanding  it.  State 
v.  Burnham  (1337)  9  N.  H.  34,  31  Am.  Dec. 
217. 


AS1S0.— ULBEL,  AJSTD  SLANDER— PUBLIC  OFFICER  OR  CANDIDATE.         61 


fcs  thfc$  are  relevant,  the  extension  of 
the  doctrine  of  privilege  to  false  state- 
ments of  fact  is  not  necessary  to  that 
end,  and  should  not  be  permitted,  in 
view  of  the  very  grave  consequences  to 


the  individual  libeled  from  the  wide  cir- 
culation of  falsehoods  and  calumnies 
concerning  him.  The  courts  have  also 
frequently  observed  in  this  connection 
that  there  is  no  advantage  to  the  public, 


_  In  Martin  v.  Paine  (1897)  69  Minn.  482, 
12.  X.  W.  450,  the  defendant  demurred  to 
the  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  and  the  court  said  that  the  de- 
murrer admitted  that  the  letter  was  false 
and  published  wilfully  and  maliciously, 
*ad  with  intent  to  injure  the  plaintiff  in 
Ms  capacity  as  a  public  officer,  and  defeat 
him  in  his  candidacy  for  re-election. 

In  Wilson  v.  Reed  (I860)  2  Fost.  &  F. 
{Eng.)  149,  an  action  for  libel  based  upon 
the  publication  by  a  reform  committee  of 
a  report  imputing  to  plaintiff  bribery  of 
voters,  the  court  instructed  the  jury  that 
while  it  is  lawful  to  discuss  in  the  columns 
of  a  public  journal  matters  of  public  inter- 
est, provided  it  be  done  bona  fide,  without 
actual  malice,  the  defendants  had  no  right 
to  make  a  personal  imputation  on  another 
individual.  This,  however,  evidently  refers 
to  an  imputation  unfounded  in  fact. 
Whether  or  not  there  was  any  evidence 
which  would  support  a  finding  of  reason- 
able cause  to  believe  in  the  truth  of  the 
affirmation  does  not  appear  from  the  report. 

That  malicious  motives  which  will  defeat 
the  privilege  as  to  words  spoken  in  relation 
to  a  matter  of  public  concern  may  be  in- 
ferred in  a  proper  case  from  the  very  fact 
that  the  language  was  entirely  dispropor- 
ttoned  to  the  circumstances  is  declared  in 
fieorge  v.  Goddard  (1861)  2  Fost.  &  F. 
'Eng.)  689,  although  it  appears  on  the  evi- 
dence that  a  verdict  was  finally  returned 
for  the  defendant. 

In  Dickson  v.  Wilton  (1859)  1  Fost.  &  F. 
(Eng.)  419,  letters  from  the  commanding 
officer  of  a  regiment  to  his  immediate  su- 
perior, containing  charges  against  the  col- 
onel in  command,  and  a  conversation  with 
a  member  of  Parliament  as  to  a  claim  to 
be  put  in  the  House  of  Commons,  relative 
to  the  dismissal  of  the  colonel  on  those 
charges,  were  held  to .  be  communications 
made  on  a  privileged  occasion;  but  cir- 
cumstances showing  that  the  letters  were 
written  not  from  a  sense  of  -duty,  but  from 
pergonal  resentment,  and  that  the  object  of 
the  conversation  was  to  prejudice  the  plain- 
tiff, were  held  evidence  of  actual  malice 
which  would  destroy  the  privilege. 

In  Lavergne  v.  Laineese  (1880)  6  Quebec 
L.  R.  241,  the  denial  of  the  privilege  to 
statements,  in  a  petition  to  a  municipal 
council  to  set  aside  a  by-law,  to  the  effect 
that  certain  members  of  the  council  had 
voted  for  the  by-law  contrary  to  their  con- 
victions, from  selfish  motives  and  in  con- 
tempt of  their  oaths  of  office,  was  upon  the 
ground  that  the  statements  were  irrelevant, 
t:nce,  even  if  they  had  been  true, .  they 
would  have  furnished  no  ground  for  seating 
a?ide  the  by-law;  and  upon  the  further 
ground  that  it  could  not  be  said  that  the 


statements  were  true,  nor  that  the  defend- 
ant had  reasonable  and  probable  cause  to 
believe  that  they  wrere  true. 

In  Pelletier  v.  Pacaud  (1892)  Rap.  Ju<L 
Quebec  2  C.  S.  140,  denying  the  privilege 
of  a  publication  which  in  effect  charged  the 
plaintiff,  who  was  a  member  of  the  pro- 
vincial government,  with  hindering  the 
execution  of  a  project  for  the  erection  of 
a  hotel  which  was  of  great  interest  to  the 
city  of  Quebec  and  implying  that  he  was 
actuated  by  private  interests  in  so  doing, 
the  court  said  that  the  accusation  was 
wholly  false  and  exactly  opposite  to  the 
truth,  and  that  the  defendant  took  no 
measures  to  ascertain  the  truth,  but  pub- 
lished the  accusation  on  a  mere  indefinite 
rumor. 

The  difficulty  in  many  cases  of  determin- 
ing whether  the  hypothesis  of  statements 
to  the  effect  that  the  privilege  does  not 
extend  to  false  statements  of  fact,  or  that 
the  falsity  of  the  statements  is  conclusive 
evidence  of  malice  embraces  good  faith, 
honest  belief  and  reasonable  cause  to  be- 
lieve in  the  truth  of  the  statements,  is  well 
illustrated  by  the  opinion  in  Fitzpatrick  v.  ■ 
Daily  States  Pub.  Co.  (1896)  48  La.  Ann. 
1116,  20  So.  173,  involving  a  publication 
imputing  corruption  to  the  plaintiff  as 
mayor.  That  opinion  declares  generally 
that  published  statements  selected  from 
other  journals  that  are  injurious  to  the 
reputation  or  character  of  private  individ- 
uals or  public  officials,  or  editorial  articles 
favorably  commenting  thereon,  "if  false  in 
fact,"  are  libelous  and  defamatory,  and  are 
presumed  to  be  malicious,  and  therefore, 
actionable.  But  again  it .  states  that  the 
modern  rule  as  to  the  conditional  privilege 
which  newspaper  publications  enjoy  is  that 
when  the  publication  is  made  in  good 
faith,  in  the  ordinary  course  of  the  pub- 
lisher's business,  with  good  motives  and 
for  justifiable  ends,  and  without  any  inten- 
tion to  work  injury  to  the  reputation  or 
character,  of  the  subject  of  it,  the  party 
injured  wiH  be  restricted  in  his  recovery  to 
actual,  damages,  l'he  idea  suggested  by 
these  extracts  is  that  good  faith  and  honest 
belief,  founded  on  reasonable  cause,  in  the 
truth  of  the  statements,  will  not  sustain 
the  privilege  if  the  statements  are  false  in 
fact,  though  they  may  serve  to  restrict  the 
recovery  to  actual  damages.  It  is  stated 
at  the  close  of  the  opinion,  in  reply  to  the 
claim  of  the  defendant  that  he  believed  the 
statements  to  be  true,  that  he  did  not  per- 
sonally know  the  facts  related  to  be.  true, 
and  insti tuted  no  inquiry  for  the  purpose 
of  ascertaining  their  truth  or  falsity!  This 
seems  to  impeach  the  good  faith  of  the  de- 
fendant in  publishing  the,  statements,  or  at 
least  to  negative  reasonable  cause  to,  be* 
lieve  they  were  true. 
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but  rather  the  contrary,  from  the  circu- 
lation of  falsehoods  about  officers  and 
candidates  for  office.  This  argument  is 
commented   upon  in  the  section   which 


deals  with  the  minority  rule.  One  of  the 
most  frequently  quoted  pronouncements 
on  this  subject  is  the  following  from  the 
opinion  of  the  Privy  Council  in  Davis  v. 


In  Luzenberg  v.  O'Malley  (1906)  116  La. 
699,  41  So.  41,  the  court  cites  the  Fltzpat- 
rick  Case  as  authority  for  the  statement 
that  a  defamatory  false  statement  is  held 
in  law  to  be  malicious  "if  made  without 
probable  cause."  The  court  added  that  the 
defendants  in  the  case  at  bar  had  not 
shown,  or  even  attempted  to  show,  any 
probable  cause  for  two  of  the  statements 
involved  in  that  case  which  charged  corrup- 
tion and  gross  misconduct  to  the  district 
attorney,  who  was  a  candidate  for  re-elec- 
tion. 

In  Lewis  v.  Few  (1809)  5  Johns.  (N.  Y.) 
1,  holding  that  it  is  no  justification  of  libel 
respecting  a  candidate  for  governor  that 
the  defendant  signed  the  libelous  paper  as 
chairman  of  a  public  meeting  of  citizens, 
convened  for  the  purpose  of  deciding  on  a 
proper  candidate  for  the  office  of  governor, 
and  that  it  was  published  by  order  of  such 
meeting.  It  is  stated  in  the  opinion  that 
there  was  nothing  upon  the  record  showing 
the  least  foundation  or  pretense  for  the 
charges.  Upon  this  assumption  the  privi- 
lege would  fail  even  under  the  minority  and 
liberal  view. 

In  Eviston  v.  Cramer  (1879)  47  Wis.  659, 
3  N.  W.  392,  where  the  article  complained 
of  charged  that  the  plaintiff,  while  acting 
as  official  sealer,  had  tampered  with  the 
weights  and  scales  in  order  to  increase  the 
fees  of  his  office,  the  court  observed  that 
the  question  of  privilege  did  not  arise,  as 
the  appeal  was  from  the  ruling  on  the  de- 
murrer to  the  complaint,  which  alleged 
that  the  defendants  falsely  and  maliciously 
published  the  article  in  question.  Upon  a 
subsequent  appeal  in  this  case  (1883)  57 
Wis.  570,  15  N.  W.  760,  it  was  held  that 
there  was  no  error  in  the  charge  holding 
that,  upon  the  undisputed  evidence,  it  ap- 
peared that  the  article  was  not  a  privileged 
communication.  It  does  not  appear  whether 
this  was  because  the  statement  of  fact  was 
false  or  because  the  evidence  conclusively 
showed  actual  malice.  The  jury  found 
that  the  article  was  false,  and  that  it  was 
published  with  the  intent  to  injure  the 
plaintiff's  feelings  and  degrade  him  in  the 
estimation  of  the  public.  Moreover,  in  this 
case,  the  plaintiff  was  not,  at  the  time  the 
article  was  written,  an  officer  or  a  candi- 
date for  office,  although,  as  stated,  he  had 
formerly  been  sealer. 

Under  a  constitutional  provision  that  in 
all  prosecutions  for  libels  the  truth  may  be 
given .  in  evidence  to  the  jury,  and  if  it 
shall  appear  to  the  jury  that  the  matter 
charged  as  libelous  is  true  and  was  pub- 
lished with  good  motives  and  for  justifiable 
ends,  the  accused  shall  be  acquitted,  it  is 
entirely  immaterial  whether  the  defendant 
believed  what  he  published  about  an  officer 
to  be  true  or  not,  or  whether  he  published 
the  article  for  justifiable  ends  or  not,  if  it 
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was  in  fact  false.  People  v.  Talbot  (1917) 
—  Mich.  — -,  162  N.  W.  1017  (criminal 
case).  This  is,  doubtless,  to  be  regarded  as 
supporting  the  majority  and  narrow  view, 
although  it  will  be  observed  that  it  does 
not  specifically  include  in  its  hypothesis 
reasonable  grounds  on  the  part  of  the  de- 
fendant to  believe  in  the  truth  of  the  state- 
ments; and  in  another  part  of  the  opinion 
the  court  said  that  the  defendant  based 
his  charges  of  misconduct  against  the 
county  clerk  upon  alleged  discrepancies 
found  by  the  defendant  in  the  report  of 
the  proceedings  of  the  board  of  supervisors, 
which  contained  errors  in  extension  and  ad- 
dition, and  the  court  added  that  the  de- 
fendant at  no  time  made  any  effort  to 
determine  whether  the  printed  reports  cor- 
responded with  the  proceedings  on  file  in 
the  office  of  the  county  clerk,  but  based  the 
charges  of  dishonesty  solely  upon  what 
appeared  in  the  printed  report.  The  sig- 
nificance of  this  observation  is  not  apparent 
if  the  falsity  of  the  statement  would,  in 
any  event,  defeat  the  privilege. 

In  McKillip  v.  Grays  Harbor  Pub.  Co. 
(1918)  —  Wash.  — ,  171  Pac.  1026,  hold- 
ing that  a  false  charge  in  a  newspaper  that 
a  candidate  had  waged  a  campaign  of 
slander  and  lies  against  his  opponent  was 
not  privileged  under  the  statute  declaring 
that  every  communication  made  to  a  per- 
son entitled  to  know  or  concerned  therein, 
by  anyone  concerned  in  or  entitled  to  make 
it,  or  who  stands  in  such  relation  to  the 
former  as  to  offer  reasonable  ground  for 
supposing  his  motive  to  be  innocent,  shall 
be  presumed  not  to  be  malicious,  and  shall 
be  termed  a  "privileged  communication." 
The  question  arose  on  demurrer,  and  the 
court  emphasized  the  point  that  it  was 
pleaded  that  the  charge  was  made  "know- 
ing it  to  be  false." 

But  the  Fitzpatrick  Case  is  cited  in  Le- 
vert  v.  Daily  States  Pub.  Co.  (1909)  123 
La.  594,  23  L.R.A.(N.S.)  726,  131  Am.  St. 
Rep.  356,  49  So.  206,  for  the  unqualified 
proposition  that  the  privilege  does  not  ex- 
tend to  false  statements  of  fact. 

Again,  in  Mertens  v.  Bee  Pub.  Co.  (1904) 
5  Neb.  (Unof.)  592,  99  N.  W.  847,  the  syl- 
labus is  to  the  effect  that  "the  implication 
of  malice  which  the  law  raises  from  the 
publication  in  a  newspaper  of  false  state- 
ments of  dishonorable  and  disgraceful  mat- 
ters as  facts  is  not  overcome  by  proof  of 
good  faith  or  reasonable  effort  to  ascertain, 
the  truth,  the  plaintiff  being  nevertheless 
entitled  to  compensatory  damages."  The 
opinion  also  professes  to  adopt  and  apply 
the  doctrine  of  the  Shepstone  and  Hallam 
Cases,  to  the  effect  that  the  privilege  as  to 
publications  concerning  an  officer  or  candi- 
date does  not  extend  to  false  statements  of 
fact,  but  it  does  not  make  it  so  clear  as 
does  the  syllabus  that  thit  position  is  af  - 
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Shepstone.1*  "There  is  no  doubt  that 
the  public  acts  of  a  public  man  may  law- 
fully be  made  the  subject  of  fair  com- 
ment or  criticism,  not  only  by  the  press, 
bat  by  all  members  of  the  public.  But 
the  distinction  cannot  be  too  clearly 
borne  in  mind  between  comment  or  criti- 
cism and  allegations  of  fact,  such  as  that 
disgraceful  acts  have  been  committed,  or 
discreditable  language  used.  It  is  one 
thing  to  comment  upon  or  criticize,  even 
with  severity,  the  acknowledged  or 
proved  acts  of  a  public  man,  and  quite 
another  to  assert  that  he  has  been  guilty 
of  particular  acts  of  misconduct." 

Chief  Justice  Parsons's1*1  statement 
of  the  doctrine  bas  been  frequently  ap- 
proved and  adopted  by  the  courts.  He 
said:  "And  when  any  man  shall  con- 
sent to  be  a  candidate  for  a  public  office 
conferred  by  the  election  of  the  people, 
he  must  be  considered  as  putting  his 
character  in  issue,  so  far  as  it  may  re- 
spect his  fitness  and  qualifications  for  the 
office;  and  publications  of  the  truth  on 
this  subject,  with  the  honest  intention  of 
informing  the  people,  are  not  a  libel ;  for 
it  would  be  unreasonable  to  conclude 
that  the  publication  of  truths,  which  it 
is  the  interest  of  the  people  to  know, 
should  be  an  offense  against  their  laws. 
And  every  man  holding  a  public  elective 
office  may  be  considered  as  within  this 
principle ;  for  as  a  re-election  is  the  only 
way  his  constituents  can  manifest  their 


approbation  of  his  conduct,  it  is  to  be 
presumed  that  he  is  consenting  to  a  re- 
election, if  he  does  not  disclaim  it;  for 
every  good  man  would  wish  the  approba- 
tion of  his  constituents  for  meritorious 
conduct.  For  the  same  reason,  the  pub- 
lication of  falsehood  and  calumny 
against  public  officers,  or  candidates  for 
public  offices,  is  an  offense  most  danger- 
ous to  the  people,  and  deserves  punish- 
ment; because  the  people  may  be  de- 
ceived and  reject  the  best  citizens,  to 
their  great  injury,  and,  it  may  be,  the 
loss  of  their  liberties." 

Perhaps  the  leading  opinion  on  the 
subject  in  this  country,  because  of  its  in- 
trinsic weight  and  the  distinction  of  its 
author,  is  that  of  Judge  Taft  in  Post 
Pub.  Co.  v.  Hallam."1  He  said :  "The 
existence  and  extent  of  privilege  in  com- 
munications are  determined  by  balanc- 
ing the  needs  and  good  of  society  against 
the  right  of  an  individual  to  enjoy  a 
good  reputation  when  he  has  done  noth- 
ing which  ought  to  injure  it.  The  privi- 
lege should  always  cease  where  the  sac- 
rifice of  the  individual  right  becomes  so 
great  that  the  public  good  derived  from 
it  is  outweighed.  Where  conditional 
privilege  is  extended  to  cover  a  state- 
ment of  disgraceful  fact  to  a  master 
concerning  a  servant  or  one  applying  for 
service,  the  privilege  covers  a  bona  fide 
statement,  on  reasonable  ground,  to  the 
master  only.     This  is  the  extent  of  the 


firmed  upon  a  hypothesis  which  assumes 
good  faith  and  reasonable  grounds  to  be- 
lieve in  the  truth  of  the  statements.  For 
example,  at  one  part  of  the  opinion  it  is 
said  that  the  article  in  question  showed 
and  the  testimony  showed  that  little  or  no 
effort  was  made  to  sift  out  the  truth,  or  to 
ascertain  whether  the  alleged  facts  were  so 
far  true  as  to  justify  the  language  as  to 
the  character  of  plaintiff  for  honesty. 
Again,  the  court  states  that  the  good  mo- 
tive and  justifiable  end  which  give  to  a 
privileged  communication  its  character  as 
saeh  were  not  consistent  with  "reckless 
disregard  of  the  truth;"  that  there  is  no 
privilege  to  lie  to  another's  injury,  "either 
through  intention  or  carelessness."  It  will 
be  observed  that  the  words  quoted  suggest 
at  least  carelessness  in  making  the  false 
statements,  and  raise,  perhaps,  some  doubt 
as  to  the  view  the  court  would  have  taken 
if  H  had  appeared  that  the  defendant  not 
only  honestly  believed  in  the  truth  of  the 
statements,  but  that  he  had  carefully  in- 
vestigated the  matter,  and  had  reasonable 
grounds  to  believe  in  the  truth  of  the  state- 
ments, although  in  fact  they  turned  out  to 
be  false. 

The  confusion  on  this  subject  is  illus- 
trated by  the  syllabi  approved  by  the  court 
in  Todd  v.  East  Liverpool  Pub.  Co.  (1906) 
29  Ohio  a  O.  155.    One  syllabus  is  to  the 
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effect  that  a  newspaper  making  a  libelous 
charge  against  a  public  officer,  and  admit- 
ting the  charge  to  be  false,  cannot  defend 
the  charge  as  being  a  matter  of  public  in- 
terest, and  as  privileged.  This  apparently 
involves  the  proposition,  which  is  also  sup* 
ported  by  the  opinion,  that  in  no  event 
will  the  privilege  extend  to  a  false  state- 
ment of  fact.  But  in  another  headnote  it 
is  declared  that  to  claim  the  defense  of 
privilege  to  a  libelous  charge,  defendant 
must  show  that  reasonable  diligence  was 
used  to  ascertain  the  truth  of  the  charge, 
and  that  the  publication  was  in  good  faith 
This  seems  to  imply  that  the  privilege 
might  extend  to  a  false  statement  of  fact 
if  the  conditions  referred  to  were  satisfied; 
but  the  opinion  shows,  what  the  syllabus 
does  not,  that  the  court,  in  this  connection, 
was  referring  to  a  qualified  privilege  grow- 
ing out  of  the  circumstances  which  might 
relieve  the  defendant  from  punitive  dam- 
ages. There  is,  therefore,  no  inconsistency 
on  this  point  in  the  opinion  itself. 

-•©(1886)  L.  R.  11  App.  Cas.  (Eng.)  187. 

181  In  Com.  v.  Clap  (1808)  4  Mass.  163, 
3  Am.  Dec.  212. 

l»  (1893)  8  C.  C.  A.  201,  16  U.  S.  App. 
613,  59  Fed.  530  (involving  a  newspaper 
article  charging  a  candidate  with  disgrace- 
ful conduct  in  relation  to  past  candidacy)  • 
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sacrifice  which  the  rule  compels  the  serv- 
ant to  suffer  in  what  was  thought  tp 
be,  when  the  rule. became  law,  a  most 
important  interest. of  society.  .But,  if 
the  privilege  is  to  extend  to  cases,  like 
that  at  bar,  then  a  man  who  offers  him- 
self as  a  candidate  must  submit  uncom- 
plainingly to  the  loss  of  his  reputation, 
not  with  a  single  person  or  a  small  class 
of  persons,  but  with  every  member  of 
the  public,  whenever  an  untrue  charge  of 
disgraceful.,  conduct  is  made  against 
him,  if  only  his  accuser  honestly  be-, 
lieves  the  charge  upon  reasonable 
ground.  We  think  that  not  only  is  such 
a  sacrifice  not  required  of  everyone  who 
consents  to  become  a  candidate  for  office, 
but  that  to  sanction  such  a  doctrine 
would  do  the  public  more  harm  than 
good.  We  are  aware  that  public  officers 
and  candidates  for  public  o^ffice  are  Ofteu 
corrupt,  when  it  is  impossible  to  make 
legal  proof  thereof,  and  of  course  it 
would  be  well  if  the  public  could  be 
given  to  know,  in  such  a  cas,e,  what  lies 
hidden  by  concealment  and  perjury  from 
judicial  investigation.  But  the  danger 
that  honorable  and  worthy  men  may  he 
driven  from  politics  and  public  service 
by  allowing  too  great  latitude  in  attacks 
upon  their  characters  outweighs  any 
benefit  that  might  occasionally  accrue  to 
the  public  from  charges  of  corruption 
that  are  true  in  fact,  but  are  incapable 
of  legal  proof." 

Another  leading  case  which,  denies 
that  the  privilege  as  to  publications  re- 
lating to  matters  of  public  interest  ex- 
tends to  misstatements  of  fact  is  Burt 
v.  Advertiser  Newspaper  Co.128  in  which 
Justice  Holmes,  now  of  the  United 
States  Supreme  Court,  wrote  the 
opinion.  The  article  there  complained 
of  charged  the  plaintiff  with  alleged 
frauds  in  the  customhouse.  It  does  not 
appear  from  the  report  whether  or  not 
the  plaintiff  was  a  public  officer,  but  the 
principles  laid  down  in  the  opinion  clear- 
ly apply  to  such  officers.  Justice  Holmes 
said :  "We  agree  with  the  defendant 
that  the  subject  was  of  public  interest, 


and  that  in  connection  with  $je  adminis- 
tration of  the  customhouse  the  defendant 
would  have  a  right  to  make  fair  com- 
ments on  the  conduct  of  private  persons 
affecting  that  administration  in  the  way 
alleged.     But  there  is  an  important  dis- 
tinction to  be  noticed  between  the  so- 
called  privilege   of   fair   criticism  upon 
matters  of  public  interest  and  the  privi- 
lege existing  in  the  case,  for  instance,  of 
answers  to  inquiries  about  the  character 
of  a  servant.     In  the  latter  case  a  bona 
fide  statement  not  in  excess  of  the  occa- 
sion is  privileged  although  it  turns  out  to 
be  false.  In  theformer  what  is  privileged, 
if  that  is  the  proper  term,  is  criticism, 
not  statement,  and  however  it  might  be 
if  a  person  merely  quoted  or  referred  to  a 
statement  as  made  by  others,  and  gave 
it  no  new  sanction,  if  he  takes  upon  him- 
self in  his  own  person  to  allege  facts 
otherwise  libelous,  he  will  not  be  privi- 
leged if  those  facts  are  not  true.     The 
reason  for  distinction  lies  in  the.  differ- 
ent nature  and  degree  of  the  exigency 
and  of  the  damage  in  the  two  cases.     In 
these,  as  in  many  other  instances,  the 
law  has  to  draw  a  line  between  conflict- 
ing interests  both  intrinsically  merito- 
rious.   When  private  inquiries  are  made 
about  a  private  person,  a  servant  for 
example,  it  is  often  impossible  to  answer 
them  properly  without  stating  facts,  and 
those   who   settled  the   law   thought    it 
more  important  to  preserve  a  reasonable 
freedom  in  giving  necessary  information 
than  to  insure  people  against  occasional 
unintended  injustice,  confined,  as  it  gen- 
erally is,  to  one  or  two  persons.      But 
what  the  interest  of  private  citizens  in 
public  matters    requires    is    freedom  of 
discussion    rather    than    of   statement. 
Moreover,    the    statements    about    such 
matters  which  come  before  the   courts 
are  generally  public  statements,  where 
the  harm  done  by  a  falsehood  is  much 
greater  than  in  the*  other  cases." 

Judge  Cooley,  whose  prestige  has 
sometimes  been  invoked  in  support  of 
the  minority  rule,  in  a  case1**  in 
which  he  concurred  in  the  decision  deny- 


»*  (1891)    154  Mass.  238,   13  L.RA.  97, 
28  N.  E.  1. 

184  Foster  v.  Scripps  (1878)  39  Mich.  376, 
33  Am.  Rep.  403.  The  learned  justice,  re- 
ferring to  the  case  at  bar,  said  that  the 
reason  for  permitting  a  privilege  of  discus- 
sion in  the  case  of  a  city  physician  must 
be  that,  by  operating  on  public  opinion 
through  the  means  of  public  discussion,  the 
hoard,  having  the  power  of  removal,  might 
indirectly  be  influenced,  and  a  removal 
brought  about  in  the  case  of  an  unfit  of- 
ficer; but  if  the  discussion  proves  to  be  I 
wholly  unwarranted  by  the  facts,  there  is  ^ 
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not  only  grievous  private  injury,  but  also 
serious  public  injury;  public  confidence  in 
an  officer  whose  duties  are  such  as  to  render 
confidence  extremely  important  to  the  con- 
tinuous useful  discharge  of  his  duties  is 
weakened  or  destroyed  unjustly  when  it 
ought  to  have  been  supported  and  strength- 
ened and  that  no  such  counterbalancing 
evils  could  exist  where  the  party  assailed 
was  simply  a  person  proposed  for  the  of- 
fice, and  not  an  actual  incumbent.  .He  then 
added  that,  in  assenting  to  the  conclusion 
of  the  court,  he  confined  his  concurrence  to 
the  exact  case  before  the  court.    ,  , 
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ing  the  privilege  to  a  newspaper  article 
falsely  stating  that  a  city  physician  had 
used  an  improper  instrument  in  vacci- 
nating patients,  said:  "The  difficult 
problem  in  the  law  of  libel  is  how  to 
reconcile  privilege  with  a  proper  pro- 
tection of  the  rights  of  individuals. 
Privilege  in  the  law  of  libel  implies 
some  liberty  of  discussion  and  publica- 
tion, and  protection  therein  even  though 
the  discussion  proves  to  be  mistaken 
and  the  publication  materially  false. 
When  privilege  exists,  therefore,  indi- 
viduals whose  character  or  actions  are 
impugned  may  suffer  without  remedy, 
and  the  plainest  principles  of  justice  re- 
quire that  immunity  in  injurious  discus- 
sion should  be  given  only  within  such 
limits  as  may  be  justified  on  reasonable 
grounds.  There  are  many  cases  in  which 
the  public  benefits  of  free  discussion  are 
so  great  that  privilege  must  be  admitted 
even  though  individual  injury  may  be 
serious ;  the  one  overshadowing  the  other 
to  such  a  degree  that  only  the  public  in- 
terest can  be  regarded  when  it  appears 
that  the  discussion  or  publication  has 
been  in  good  faith.  But  there  are  other 
cases  where  the  public  benefits  of  free 
discussion  may  be  equaled  or  over- 
balanced by  public  evils,  and  where  con- 
sequently the  allowance  of  privilege 
might  cause  private  injuries  without  any 
compensating  public  benefits  except  such 
as  are  offset  by  public  evils.  The  pres- 
ent case  is  of  this  sort." 

The  New  York  court  of  appeals,  in  a 
frequently  quoted  case,185  has  said: 
"One  may  in  good  faith  publish  the  truth 
concerning  a  public  officer,  but  if  he 
states  that  which  is  false  and  aspersive 
he  is  liable  therefor,  however  good  his 
motives.  A  person  in  public  office  is  no 
less  to  be  protected  than  one  who  is  a 
candidate  for  office,  and  the  law  of  libel 
must  be  the  same  in  each  case.  The 
public  have  as  much  interest  in  knowing 
the  true  character  of  one  who  is  seek- 
ing a  place  of  trust  as  that  of  one  who 
holds  it.  There  must  be  as  much  and 
no  more  privilege  of  utterance  as  to  one 
than  the  other.  Yet  it  is  the  law  of  this 
state  that  to  accuse  a  candidate  for  pub- 
lie  office  of  an  offense  is  not  privileged, 
though  the  charge  was  made  without  evil 
motive  and  in  the  exercise  of  a  political 
right,  and  though  the  libel  relates  to  a 
public  act  of  the  candidate  in  his  offi- 
cial place.     It  cannot  be  different  when 


the  charge  is  made  against  one  holding 
an  office." 

The  following  discussion,  summarised 
from  an  opinion  in  a  West  Virginia 
case,1*6  has  been  frequently  commended 
by  the  courts  which  adopt  the  majority 
view:  Public  interest  requires  that  the 
conduct  and  acts  of  a  candidate  for 
office  be  freely  criticized  in  the  news- 
papers, and  that  there  shall  be  no  lia- 
bility incurred  for  such  criticism, 
though  it  be  ever  so  unjust,  provided  it 
be  bona  fide,  and  provided  the  facts  con- 
stituting such  acts  or  conduct  criticized 
are  proved  to  be  true.  But  public  policy 
forbids  that  the  moral  character  of  such 
a  candidate  should  be  falsely  assailed  in 
the  newspapers,  or  that  he  should  be 
falsely  charged  by  publications  in  news- 
papers with  crimes.  If  the  newspaper 
press  were  allowed  to  be  licentious,  the 
result  would  be  to  drive  from  the  con- 
trol of  newspapers  all  men  of  character, 
and  to  deter  from  seeking  office  all  but 
the  profligate  and  abandoned.  Nor 
would  the  result  be  different  if  a  belief 
in  the  facts  on  which  such  false  and 
libelous  allegations  were  based,  was  held 
to  be  a  legal  excuse  for  publications  of 
this  character  against  such  candidates. 
To  justify  such  a  publication,  it  must  be 
proved  that  the  allegation  is  true  in 
fact. 

The  majority  view  on  the  subject  is 
thus  stated  by  the  Oregon  supreme 
court : U7  "The  rule  we  gather  from 
the  authorities  is  that  the  fitness  and 
qualification  of  a  candidate  for  an  elec- 
tive office  may  be  a  subject  for  the  freest 
scrutiny  and  investigation,  either  by  the 
proprietor  of  a  newspaper,  or  by  a  voter 
or  other  person  having  an  interest  in  the 
matter;  and  that  much  latitude  must 
be  allowed  in  the  publication  for  the  in- 
formation of  voters  of  charges  affecting 
the  fitness  of  a  candidate  for  the  place 
he  seeks,  so  long  as  it  is  done  honestly 
and  without  malice.  Nor  will  such  pub- 
lication be  actionable  without  proof  of 
express  malice,  although  it  may  be 
harsh,  unjust,  and  unnecessarily  severe; 
for  these  are  matters  of  opinion  of 
which  the  party  making  the  publication 
has  a  right  to  judge  for  himself.  In  the 
case  of  such  a  publication  the  occasion 
rebuts  the  inference  of  malice  which  the 
law  would  otherwise  raise  from  its  fal- 
sity, and  no  right  of  action  exists,  even 
though  the  character  of  the  party  haa 


1**  Hamilton  v.  Eno  (1880)  81  N.  Y.  116. 
1*  Sweeney  v.  Baker   (1878)    13  W.  Va, 
158,  31  Am.  Rep.  757. 
1*7  Upton  v.  Hume  (1893)  24  Or.  420,  21 
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L.R.A.  493,  41  Am.  St.  Rep.  863,  33  Pac. 
810  (involving  a  newspaper  article  charg- 
ing a  candidate  for  the  legislature  with 
being  a  "perjured  villain"). 
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suffered,  unless  he  is  able  to  show  the 
existence  of  actual  malice.  But  when 
the  publication  attacks  the  private  char- 
acter of  a  candidate  by  falsely  imputing 
to  him  a  crime,  it  is  not  privileged  by  the 
occasion,  either  absolutely  or  qualifiedly, 
but  is  actionable  per  se,  the  law  imply- 
ing malice ;  and  it  is  no  justification  that 
the  publication  was  made  with  an  honest 
belief  in  its  truth,  in  good  faith,  and 
for  the  purpose  of  influencing  voters. 


Such  publications  can  be  justified  only 
by  proof  of  their  truth." 

In  some  of  the  cases'  the  language 
used  would  not  be  inconsistent  with  a 
purpose  to  limit  the  rule  to  misstate- 
ments of  fact  imputing  a  crime,  or  at 
least  aspersive  of  moral  character;  but 
there  is  little  authority  for  such  a  limi- 
tation.188 

Occasionally  suggestions  may  be  found 
in  the  cases 189  sustaining  the  majority 


18*The  Delaware  supreme  court,  in  Star 
Pub.  Co.  v.  Donahoe  (1904)  —  Del.  — ,  65 
L.R.A.  980,  58  Atl.  513,  adopts  the  major- 
ity and  narrow  view  after  an  elaborate  dis- 
cussion and  analysis  of  the  eases  on  the 
subject.  The  conclusion  of  the  court  is  thus 
specifically  stated:  "If  allegations  of  fact 
charging  a  candidate  for  office  with  a  crimi- 
nal offense  are  false  or  untrue  .  .  .  then 
good  faith  and  probable  cause  are  not  a 
defense  to  the  action.  In  such  case  the 
publisher  of  a  libel  takes  his  own  risk,  and 
can  justify  only  by  pleading  specially  and 
proving  the  truth."  It  will  be  observed 
that  this  statement  hypothesizes  a  charge 
of  a  criminal  offense;  and  the  court  stated 
in  the  course  of  the  opinion  that  the  only 
distinction  between  the  case  at  bar  and  the 
Hallam  Case  was  that  in  the  case  at  bar, 
the  question  was  whether  false  or  untruth- 
ful allegations  of  fact  charging  a  candidate 
for  office  with  a  criminal  offense  are  privi- 
leged, while  in  the  Hallam  Case  the  ques- 
tion was  broader  and  included  false  allega- 
tions of  fact, — that  the  candidate  had  com- 
mitted disgraceful  acts,  whether  criminal 
or  not.  The  court,  however,  quotes  at 
length  and  apparently  approves  and  relies 
upon  the  reasoning  of  Judge  Taft  in  the 
Hallam  Case,  and  probably  did  not  mean 
to  sustain  any  distinction  between  language 
imputing  a  criminal  offense  and  language 
imputing  disgraceful  conduct  not  criminal. 

The  majority  view,  as  stated  by  the 
West  Virginia  supreme  court  of  appeals  in 
Sweeney  v.  Baker  (1878)  13  W.  Va.  158,  31 
Am.  Rep.  757,  is  apparently  restricted  to 
false  statements  of  fact  regarding  the 
moral  character  of  an  officer  or  candidate 
for  office,  and  the  court  apparently  concedes 
that  false  statements  of  fact  regarding  the 
mental  or  physical  qualifications  of  an  of- 
ficer or  candidate  for  office  may  be  privi- 
leged. Indeed,  this  court  seems  to  assume 
that  such  statements  are  absolutely  privi- 
leged, and  that  even  the  fact  that  they  are 
maliciously  made  does  not  render  them  a 
legal  basis  for  a  libel  suit.  The  distinction 
regarding  the  character  of  statements  of 
fact  as  affecting  the  privilege  is  illustrated 
by  the  comments  of  the  court  upon  the  dif- 
ferent statements  made  by  the  publication 
in  question.  With  reference  to  certain 
statements  amounting  to  a  charge  that  the 
plaintiff,  a  candidate  for  the  assembly,  was 
an  uneducated,  lazy,  and  ignorant  man,  the 
court  said  that  they  were  not  libelous,  since 
such   a  publication   was   absolutely   privi- 
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leged.  The  distinction  is  suggested  by  the 
court  itself  in  commenting  upon  the  lan- 
guage of  the  publication  importing  that  the 
plaintiff,  a  candidate  for  the  assembly,  was 
utterly  unfit  to  be  received  into  decent  or 
polite  society.  The  court,  in  this  connec- 
tion, said  that  "if  this  unfitness  were  al- 
leged to  arise  from  his  total  want  of  edu- 
cation, his  rude,  unpolished,  or  vulgar 
manners,  his  disgusting  and  filthy  mode  of 
dressing,  such  allegations  published  against 
a  candidate  for  such  a  position  would  be 
absolutely  privileged.  They  would  be  no 
assault  on  his  moral  character.  His  ignor- 
ance, stupidity,  rudeness  of  manners,  or 
filthy  habits  of  dress  might  be  freely  com- 
mented on;  and  whether  allegations  of  this 
character  were  true  or  false,  uttered  mali- 
ciously or  in  good  faith,  they  could  not  be 
the  basis  of  a  libel  suit.  On  the  other 
hand,  the  meaning  to  be  attached  to  the 
words,  he  is  a  'social  leper,9  and  the  obnox- 
ious word  'deodorize/  as  used  above,  may 
be  his  moral  traits  of  character  as  such  as 
require  his  banishment  from  society.  If 
there  was  an  inducement  and  innuendo, 
which,  fairly  interpreted,  would  give  this 
meaning  to  these  phrases,  then  they  would 
be  libelous;  but  unexplained,  they  are  not, 
I  think,  libelous,  when  published  against  a 
candidate  for  such  position.*9  The  point  is 
further  illustrated  by  the  holding  of  the 
court  that  the  statements  in  the  publica- 
tion amounted  to  a  charge  that  the  plaintiff 
was  a  professional  gambler,  a  bully,  a  thief 
and  a  whoremaster,  and,  if  not  true,  were 
not  privileged,  even  though  made  in  good 
faith,  with  the  honest  belief  that  they  were 
true,  and  with  good  reason  to  believe  them 
true. 

I*8  Thus,  in  Pattangall  v.  Mooebs,  ante, 
14  (slander),  the  court  comments  upon  the 
fact  that  the  statement  did  not  purport  to 
be  sufficient  to  justify  the  jury  in  finding 
that  defendant  made  it  as  a  fact  within  his 
own  knowledge,  and  not  as  a  rumor;  and 
the  court  said  that  it  was  not  called  upon 
to  determine  whether  the  doctrine  of  quali- 
fied privilege  may  not  be  a  good  defense  to 
an  action  for  slander  of  a  candidate  for  an 
elective  office  if  the  words  spoken,  though 
false  and  actionable  per  se,  were  but  the 
repetition  in  good  faith  of  what  had  been 
uttered  by  some  other  person. 

In  sustaining  a  ruling  excluding  evidence 
of  a  general  rumor  that  plaintiff,  a  candi- 
date for  county  treasurer,  did  not  pay  his 
bills,  to  justify  a  statement  in  an  article 
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rale  of  a  possible  riiatinetioB  or  limita- 
tion based  upon  the  point  whether  or  not 
the  statement  purports  to  be  made  upon 
positive  knowledge  or  upon  information; 
but  there  is  little  authority  for  the  dis- 
tinction. 

In  England  "fair  comment"  includes 
the  inference  of  motives  if  there  be 
foundation  for  the  inference.180  There 
is  some  doubt  about  the  position  of  the 
American  courts^  and  the  difficulty  of 
distinguishing  between  inference  of  mo- 
tive and  insinuation  of  fact  is  so  great 
as  to  render  generalization  on  the  point 
unsafe.1*1 

In  an  action  for  slander  based  on 
statements  attributing  a  wrong  design 


rather  than  official  negligence  to  an  offi- 
cer in  inserting  a  false  item  in  a  claim 
against  the  village,  Judge  Gaynor  ob- 
served that  the  plaintiff's  whole  official 
conduct  was  open  to  the  fullest  criti- 
cism, and  the  fact  that  the  opinions  ex- 
pressed concerning  it  or  inferences 
drawn  from  it  were  far-fetched,  high- 
strung,  or  severely  moral,  or  contrary  to 
other  opinions  or  inferences  that  seem 
more  reasonable,  did  not  matter  so  long 
as  there  was  a  basis  for  them.1*1*  While 
comments  upon  facts  must  be  bona  fide 
and  fair,  they  may,  if  the  facts  fairly 
warrant  it,  impute  improper  conduct  to 
the  officer  or  candidate  without  forfeit' 
ing  the  privilege.18* 


to  that  effect,  the  court  observed  that  the 
statement  did  not  purport  to  be  made  upon 
information,  opinion,  or  rumor,  but  upon 
positive  knowledge.  Gagen  v.  Dawley 
(1916)   162  Wis.  152,  155  N.  W.  930. 

In  State  v.  ODonnell  (1917)  141  La.  887, 
75  So.  811,  the  court  said  that  even  if  the 
publication  could  be  construed  as  a  charge 
that  the  funds  of  the  city  were  about  to  be 
lent  to  a  racing  men's  association,  it  would 
not  be  libelous  per  se,  because  it  was  put, 
not  as  an  assertion  of  fact,  but  as  an  ex- 
pression of  opinion  regarding  a  matter  of 
public  interest. 

130  This  statement  of  the  English  posi- 
tion, which  is  taken  from  the  opinion  in 
Coleman  v.  MacLennan  (1908)  78  Kan.  711, 
20  L.R.A.(N.S.)  361,  130  Am.  St.  Rep.  390, 
98  Pac.  281,  is  supported  by  the  English 


The  court  in  Merrey  v.  Guardian  Print- 
ing &  Pub.  Co.  (1909)  79  N.  J.  L.  177,  74 
AtL  464,  expressly  approved  the  rule  laid 
down  by  Chief  Justice  Cockburn  in  Camp- 
bell v.  Spottiswoode  ( 1863)  3  Best.  ft  S.  769, 
122  Eng.  Reprint,  288,  32  L.  J.  Q.  B.  N.  S. 
185,  9  Jur.  N.  S.  1069,  8  L.  T.  N.  S.  201,  11 
Week.  Rep.  569,  to  the  effect  that  where 
the  public  conduct  of  a  public  man  is  open 
to  animadversion,  "and  the  writer  who  is 
commenting  upon  it  makes  imputations  on 
his  motives,  which  arise  fairly  and  legiti- 
mately out  of  his  conduct,  so  that  a  jury 
shall  say  that  the  criticism  was  not  only 
honest  but  also  well  founded,  an  action  is 
not  maintainable." 

In  Parmiter  v.  Coupland  (1840)  6  Mees. 
&  W.  105,  151  Eng.  Reprint,  340,  however, 
it  was  said:  "There  is  a  difference  between 
publications  relating  to  public  and  private 
individuals.  Every  subject  has  a  right  to 
comment  on  those  acts  of  public  men 
which  concern  him  as  a  subject  of  the 
realm,  if  he  do  not  make  his  commentary 
a  cloak  for  malice  and  slander;  but  any 
imputation  of  wicked  or  corrupt  motives  is 
unquestionably  libelous." 

Ml  The  Kansas  case  (supra,  note  130) 
states  that  the  English  doctrine  is  repu- 
diated in  Hamilton  v.  Eno  (1880)  81  N.  Y. 
116,  and  Negley  v.  Farrow  (1882)  60  Md. 
158,  45  Am.  Rep.  715.    But  the  point  would 
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perhaps  be  open  to  argument  in  the  Hght 
of  the  suggestion  made  in  the  text. 

The  right  to  comment  upon  matters  of 
public  interest  includes  the  right  to  express 
opinions  as  to  the  acts  of  a  public  officer, 
and  to  draw  inferences  as  to  his  motives, 
whether  such  opinions  or  inferences  are 
right  or  wrong,  reasonable  or  unreasonable, 
provided  they  are  made  in  good  faith  and 
based  upon  the  truth.  Cook  v.  Pulitzer 
Pub.  Co.  (1912)  241  Mo.  326,  145  S.  W.  480. 
holding  privileged  as  a  matter  of  law  a 
comment,  following  a  truthful  statement 
of  facts  relating  to  the  failure  of  the  sec- 
retary of  state  to  close  an  insolvent  bank, 
implying  that  he  was  influenced  by  politi- 
cal friendship  for  persons  interested  in  the 
bank.  The  court  in  effect  took  the  position 
that  the  imputation  of  such  a  motive  was 
not  a  statement  of  fact,  but  a  comment  in 
the  nature  of  an  opinion,  and  so  within  the 
privilege,  if  made  without  malice  and  in 
good  faith. 

An  occasion  of  privilege  will  not  justify 
false  and  groundless  imputations  of  wicked 
motives  or  of  crime  against  public  officials 
in  the  performance  of  their  duties.  Bee 
Pub.  Co.  v.  Shields  (1903)  68  Neb.  750,  94 
N.  W.  1029,  rehearing  denied  in  (1904)  68 
Neb.  769,  99  N.  W.  822. 

lM*Howarth  v.  Barlow  (1906)  113  App. 
Div.  610,  99  N.  Y.  Supp.  457.  In  this  case, 
however,  the  communication  was  made  to 
the  president  of  a  village,  and  thus  on  its 
facts  came  within  the  exception  discussed 
infra,  II.  d,  although  there  was  apparently 
no  purpose  to  confine  the  language  of  the 
text  to  cases  of  that  kind. 

***  The  court  in  Hunt  v.  Star  Newspaper 
Co.  [1908]  2  K.  B.  (Eng.)  309,  reversed  a 
judgment  for  plaintiff  because  of  a  mis- 
direction of  the  jury  in  this  regard,  they 
having  been  instructed  that  if  the  state- 
ments in  the  newspaper  article  of  what 
took  place  were  true  in  substance  and  fact, 
then  the  question  was  whether  the  com- 
ment was  bona  fide  and  fair  comment 
which  tended,*  as  alleged,  to  charge  the 
plaintiff  with  improper  conduct.  The  court 
of  appeal  was  of  the  opinion  that  the  ques- 
tion whether  or  not  the  comment  was  fair, 
assuming  the  truth  of   the  facts   stated, 
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The  majority  and  narrow  rale  which 
refuses  to  extend  the  privilege  to  false 
statements  of  fact  respecting  an  officer 
or  candidate  for  office  even  when  made 
in  good  faith  and  with  reasonable 
grounds  to  believe  in  the  truth  of  the 
statements  does  not,  of  course,  militate 
against  the  admissibility  of  evidence  in 
that  regard  to  defeat  or  mitigate  puni- 
tive or  vindictive  damages. "•  That, 
however,  is  a  question  not  distinctive  to 
the  subject  under  investigation  and  is 
not  treated  herein. 

It  will  be  observed  that  the  majority 
rule  has  reference  to  statements  or  pub- 
lications of  wide  circulation,  or  at  least 
those  which  carry  a  publicity  beyond  the 
range  of  persons  having  a  special  duty 
or  interest  in  respect  of  the  subject- 
matter  distinct  from  that  of  the  general 
public  or  of  the  constituency  of  the  par- 
ticular officer  or  candidate.  And  so,  as 
shown  in  II.  d,  infra,  the  rule  does  not 
apply  to  statements  or  publications  con- 
fined to  persons  having  such  a  particu- 
lar duty  or  interest. 


£•  Minority  and  Uberal  rule. 

The  minority  or  liberal  view,  so  called, 
that  the  privilege  may,  if  the  other  con- 
ditions of  a  qualified  privilege  exist,  ex- 
tend to  misstatements  of  fact,  is 
adopted,  or  rather  reaffirmed,  and  sup- 
ported in  an  elaborate  and  learned 
opinion  by  the  Kansas  supreme  court.18* 
The  opinion  is  not  only  valuable  because 
of  the  support  which  it  lends  to  this 
side  of  the  question,  but  because  of  its 
discussion  of  some  of  the  leading  cases 
in  support  of  the  other  view,  and  of  the 
admirable  statement  of  the  arguments 
for  and  against  the  respective  rules. 
That  the  court,  in  adopting  the  more 
liberal  view,  fully  recognized  that  it 
was  taking  a  position  contrary  to  the 
weight  of  authority,  is  made  manifest  by 
the  following  quotation :  "According  to 
the  greater  number  of  authorities,  the 
occasion  giving  rise  to  conditional  priv- 
ilege does  not  justify  statements  which 
are  untrue  in  fact,  although  made  in 
good  faith,  without  malice,  and  under 
the  honest  belief  that  they  are  true.     A 


was  for  the  jury,  and  that  the  instruction 
was  erroneous  because  it  was  calculated  to 
give  them  the  impression  that  the  comment 
was  necessarily  unfair  if  it  imputed  mis- 
conduct to  the  officer.  Fletcher  Moulton, 
L.  J.,  agreed  with  this  position,  the  trial 
court  having  allowed  the  question  of  com- 
ment to  go  to  the  jury,  although  he  had 
great  doubt  whether  what  was  claimed  to 
amount  to  a  comment  was  not  a  statement 
of  fact  against  which  the  defendant  could 
only  succeed  by  establishing  the  plea  of  jus- 
tification. Buckley,  L.  J.,  said,  in  support 
of  the  decision  of  the  court  of  appeal:  "The 
defense  of  fair  comment  assumes  that  the 
matter  to  which  it  relates  would  be  de- 
famatory if  it  were  not  protected  by  the 
defense  of  fair  comment.  A  fair  and  bona 
fide  comment  on  a  matter  of  public  interest 
suffices  to  protect  that  which  would  other- 
wise be  defamatory.  Comment  which  tends 
to  prejudice  may  still  be  fair;  it  may  con- 
vey imputations  of  bad  motive  so  far  as 
the  facts,  truly  stated,  justify  such  an  im- 
putation. It  is  for  the  jury  to  say  whether 
the  facts  justify  the  imputation  or  not.  The 
fault  here  is  that  the  question  has  never 
properly  been  left  to  them.  The  question 
for  the  jury  is  whether  the  comment  is,  in 
their  opinion,  beyond  that  which  a  fair 
man,  however  extreme  might  be  his  views 
in  the  matter,  might  make  honestly  and 
without  malice,  and  which  was  not  with- 
out foundation.  The  defense  of  fair  com- 
ment extends  to  the  imputation  of  mo- 
tives." The  article  in  question  was  in 
relation  to  the  conduct  of  a  deputy  return- 
ing officer  at  a  municipal  election. 

188  King  v.  Root  (1829)  4  Wend.  (N.  Y.) 
113,  21  Am.  Dec.  102,  while  denying  that 
probable  cause  to  believe  the  truth  of  a 
libelous  statement  concerning  an  officer  or 
candidate  for  office  makes  such  statement 


privileged  so  as  to  relieve  the  defendant 
from  liability  for  compensatory  damages, 
concedes  that  probable  cause  may  be  given 
in  evidence  for  the  purpose  of  rebutting 
actual  malice,  and  thus  avoid  liability  for 
vindictive  damages. 

That  a  publication  imputing  bribery  and 
corruption  to  a  member  of  the  legislature 
was  made  without  any  bad  motive  or  ma- 
licious intent  is  relevant  on  the  question 
of  punitory  damages.  Wilson  v.  Noonan 
(1872)  36  Wis.  321  (overruling  the  former 
decision  of  this  case  in  (1871)  27  Wis.  610, 
so  far  as  it  is  opposed  to  this  position). 

In  Bronson  v.  Bruce  (1886)  59  Mich.  467, 
60  Am.  Rep.  307,  26  N.  W.  671,  involving 
the  libel  of  a  candidate  for  office,  it  was 
said  that  if  the  charges  were  false,  and 
made  in  an  honest  belief  in  their  truth,, 
after  reasonable  and  proper  investigation,, 
such  fact  would  go  to  mitigate  the  dam- 
ages, and,  under  certain  circumstances,  such 
as  are  alluded  to  in  Bailey  v.  Kalamazoo 
Pub.  Co.  (1879)  40  Mich.  251,  the  jury- 
would  be  warranted  in  reducing  the  dam- 
ages to  a  minimum. 

Evidence  tending  to  show  that  the  de- 
fendant had  reasonable  grounds  to  believe 
the  truth  of  the  statements  made  in  the 
publication  is  admissible  where  expresa 
malice  is  alleged  in  the  complaint  and  puni- 
tory damages  are  claimed.  Ingalls  v.  Mor- 
rissey  (1913)  154  Wis.  632,  143  M.  W.  681, 
Ann.  Cas.  191 5D,  899.  This  case  seems  to 
carry  the  implication  that  the  evidence 
would  be  admissible  only  for  the  purpose  of 
mitigating  or  defeating  punitory  damages,, 
and  not  for  the  purpose  of  avoiding  lia- 
bility for  compensatory  damages. 

184  Coleman  v.  MacLennan  (1908)  7S 
Kan.  711,  20  L.R.A.(N.S.)  361,  130  Am.  St. 
Rep.  390,  98  Pac  281. 
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minority  allows  the  privilege. under  such 
circumstances.  The  district  court  in- 
structed the  jury  according  to  the  latter 
view,  and  the  instruction  given  has  the 
sanction  of  previous  decisions  of  this 
court."  The  court  then  proceeds  to  jus- 
tify by  discussion  and  argument  this 
minority  view,  and  expressly  reaffirms 
the  doctrine  of  State  ▼.  Balch,186  where 
this  view  was  adopted  and  applied  in  a 
criminal  case;  and  holds  that  the  prin- 
ciple is  equally  applicable  in  a  civil  case. 
The  court  admitted  that  the  fact  that  so 
many  courts  of  this  country,  all  of  high 
character  and  of  great  learning  and 
ability,  differ  from  it,  had  given  it  pause, 
but  that  a  reversal  of  policy  and  the 
overturning  of  what  has  been  so  long 
eecepted  as  settled  law  would  be  tanta- 
mount, under  the  circumstances,  to  legis- 
lation. The  argument  of  the  opinion, 
however,  clearly  shows  that  the  court, 
even  as  an  independent  proposition,  was 
still  convinced  of  the  desirability  of  ad- 
hering to  the  same  liberal  or  minority 
view.  There  is  an  extended  discussion 
in  the  opinion  of  the  case  of  Post  Pub. 
Co.  v.  Hallam,188  which  the  court  regards 
as  one  of  the  leading  American  cases  in 
support  of  the  majority  or  narrow  view, 
which  limits  the  privilege  to  comment 
and  criticism,  and  refuses  to  extend  it  to 


misstatements  of  fact.  The  opinion  in 
the  Coleman  Case,  of  course,  insists,  as 
a  condition  of  the  privilege  as  applied  to 
misstatements  of  fact,  upon  the  absence 
of  malice,  reasonable  grounds  to  believe, 
and  a  publication  which  is  not  excessive 
in  view  of  the  purpose  of  the  article. 
The  plaintiff  in  this  case  was  a  candidate 
for  re-election  as  attorney  general  of 
the  state,  and  the  publication  reflected 
upon  his  official  conduct  in  connection 
with  a  school  fund  transaction.  The 
court,  among  other  things,  said  that  the 
qualified  privilege  in  the  law  of  libel  ex- 
tends to  a  great  variety  of  subjects,  and 
includes  matters  of  public  concern,  pub- 
lic men  and  candidates  for  office.  Under 
a  form  of  government  like  our  own  there 
must  be  freedom  to  canvass  in  good 
faith  the  worth  of  character  and  qualifi- 
cations of  candidates  for  office,  whether 
elective  or  appointive;  and,  by  becoming 
a  candidate,  or  allowing  himself  to  be 
the  candidate  of  others,  a  man  tenders 
as  an  issue,  to  be  tried  out  publicly  be- 
fore the  people  or  the  appointing  power, 
his  honesty,  integrity,  and  fitness  for  the 
office  to  be  filled. 

In  addition  to  Kansas,  this  view  seems 
to  prevail  in  Iowa,  though  with  some  ap- 
parent conflict  in  the  cases;  m  in  Penn- 


i»(1884)  31  Kan.  465,  2  Pac.  609,  4 
Am.  Crim.  Rep.  516,  a  prosecution  for 
criminal  libel  in  publishing  an  article  charg- 
ing a  candidate  for  the  office  of  county 
attorney  with  having  aided  or  connived  in 
the  mutilation  or  changing  of  election  bal- 
lots at  a  previous  election.  The  court  held 
that  if  the  supposed  libelous  article  was 
circulated  only  among  the  voters  of  the 
county,  and  only  for  the  purpose  of  giving 
what  the  defendants  believed  to  be  truth- 
ful information,  and  only  for  the  purpose 
of  enabling  such  voters  to  cast  their  ballots 
more  intelligently,  and  the  whole  thing 
was  done  in  good  faith,  the  article  was 
privileged,  and  the  defendants  should  have 
been  acquitted,  although  the  principal  mat- 
ters contained  in  the  article  were  untrue 
in  fact  and  derogatory  to  the  character  of 
the  prosecuting  witness.  Although,  as 
above  stated,  this  was  a  criminal  case,  the 
court  apparently  treats  the  principle  as  a 
general  one,  applicable  to  all  cases. 

l»  (1893)  8  C.  C.  A.  201,  16  U.  S.  App. 
613,  59  Fed.  530. 

ICTIf  words  concerning  a  candidate  for 
office  were  spoken  by  defendant  to  electors 
without  malice,  in  good  faith,  believing 
them  to  be  true,  and  having  reasonable 
cause  as  a  prudent  and  careful  man  to  so 
believe,  and  with  the  honest  purpose  of 
protecting  the  public  from  the  plaintiff's 
supposed  dishonesty,  they  are  privileged, 
and  the  defendant  is  not  liable.  Mott  v. 
Dawson    (1877)    46    Iowa,    533    (slander). 
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This   was   upon   the   assumption   that   the 
words  imputed  a  crime  to  plaintiff. 

In  Bays  v.  Hunt  (1882)  60  Iowa,  251,  14 
X.  W.  785,  an  action  for  slander  in  imput- 
ing dishonesty  to  plaintiff,  a  candidate  for 
office,  the  court  upheld  an  instruction  that 
the  defendant  was  not  liable  if  he  had  been 
informed  and  believed  that  the  words  were 
true,  and  spoke  them  without  malice  and 
in  good  faith  to  some  of  the  electors,  for 
the  sole  purpose  of  advising  them  of  the 
real  character  and  qualifications  of  plaintiff 
for  the  office  he  was  seeking.  The  instruc- 
tion was  attacked  upon1  the  ground  that  it 
was  not  qualified,  as  it  ought  to  have  been, 
with  the  thought  that  the  defendant  should 
have  had  reasonable  and  probable  cause,  as 
a  prudent,  careful  man,  to  believe  the  words 
spoken  to  be  true.  The  court  rejected  that 
contention,  and,  referring  to  Mott  v.  Daw- 
son (Iowa)  supra,  said  that  an  instruction 
which  included  such  a  qualification  was  ap- 
proved, but  it  was  not  ruled  that  an  in- 
struction without  it,  and  based  simply  upon 
defendant's  actual  and  honest  belief,  would 
not  have  been  sufficient. 

The,  language  in  Bays  v.  Hunt  (Iowa) 
supra,  was  quoted  and  followed  in  Children 
v.  Shinn  (1915)  168  Iowa,  531,  150  N.  W. 
864,  where  the  action  was  based  upon  a 
publication  charging  plaintiff  and  other 
candidates  for  re-election  to  a  board  of 
supervisors  with  official  misconduct  and  in- 
capacity for  office  involving  statements  of 
fact.     The  court  observed  that  the  rule  aa 
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announced  in  the  Bays  Case  is  more  liberal 
than  that  prevailing  in  many  jurisdictions, 
where  it  is  held  that  to  publish  a  falsehood 
concerning  one  who  is  a  candidate  for  office 
is  always  in  excess  of  the  privilege,  and 
therefore  actionable;  but  that,  under  the 
holdings  in  Iowa,  falsehood  being  proved, 
the  question  becomes  one  for  the  jury  as  to 
the  honesty  and  good  faith  of  the  defendant 
and  his  purpose  in  making  the  publication. 

The  view  that  the  falsity  of  the  charges 
does  not  of  itself  destroy  the  privilege  if 
the  other  conditions  thereof  exist  is  also 
plainly  implied  in  State  v.  Haskins  (1899) 
109  Iowa,  656,  47  L.R.A.  223,  77  Am.  St. 
Rep.  560,  80  N.  W.  1063,  where  the  court 
having  held  that  the  publication  was  not 
shielded  by  the  privilege  because  the  article 
was  published  beyond  the  district  for  which 
the  candidate  was  to  be  elected,  held  that 
the  defendant  in  a  criminal  proceeding  could 
not  exonerate  himself  by  showing  a  belief 
on  his  part  in  the  truth  of  the  charge,  dis- 
tinguishing Mott  v.  Dawson  and  Bays  v. 
Hunt  (Iowa)  supra,  and  State  v.  Conable 
(1890)  81  Iowa,  60,  46  N.  W.  759,  upon  the 
ground  that  the  evidence  of  the  good  faith 
of  the  defendant  was  admitted  not  as  a 
direct  defense,  but  only  as  tending  to  es- 
tablish one  essential  element  of  a  qualified 
privilege. 

But  it  is  said  in  Ott  v.  Murphy  (1913) 
160  Iowa,  730,  141  N.  W.  463,  that  the  criti- 
cism must  be  founded  on  truth,  and  false 
statements  or  attacks  on  private  character 
are  not  permitted,  citing  Clifton  v.  Lange 
(1899)  108  Iowa,  472,  79  N.  W.  276,  hold- 
ing that  an  article  charging  a  justice  of  the 
peace  with  dishonesty  or  corruption  in  con- 
nection with  his  official  duties  was  not 
privileged,  for  the  reason  that  it  contained 
an  attack  on  the  private  character  of  the 
plaintiff. 

«*In  Briggs  v.  Garrett  (1886)  111  Pa. 
404,  56  Am.  Rep.  274,  2  Atl.  513,  the  ma- 
jority opinion  says:  "Conceding  that  a 
public  officer,  or  a  candidate  for  a  public 
office,  may  not  be  fflsely  and  maliciously 
charged  with  crime,  or  with  anything  else 
injurious  to  his  reputation,  have*  the  voters 
whose  suffrages  he  solicits  the  right  to  can- 
vass and  discuss  his  qualifications,  openly 
and  freely,  without  subjecting  themselves  to 
fine  or  imprisonment,  or  a  ruinous  suit  for 
damages?  If  the  voters  may  not  speak, 
write,  or  print  anything  but  such  facts  as 
they  can  establish  with  judicial  certainty, 
the  right  does  not  exist,  unless  in  such  form 
that  a  prudent  man  would  hesitate  to  exer- 
cise it."  The  action  was  for  libel  based 
upon  a  letter  containing  misstatements  of 
fact  defamatory  of  a  judge  who  was  a  can- 
didate for  re-election.  The  defendant  was 
the  chairman  of  a  committee  of  citizens  in- 
terested in  the  campaign,  and  his  only  con- 
nection with  the  letter  was  that  at  a  public 
meeting  of  the  committee  at  which  the  re- 
porters of  the  city  papers  were  in  attend- 
ance, and  in  their  presence  and  hearing,  he 
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handed  the  letter  to  the  secretary  of  the 
committee  with  the  remark  that  the  letter 
should  be  read,  which  was  accordingly  done 
in  the  presence  and  hearing  of  all  present. 
There  is  a  suggested  distinction  between  the 
defendant's  situation  and  that  of  the  per- 
son who  wrote  the  letter;  but,  under  the 
facts  of  the  case,  this  would  seem  to  be  ade- 
quately accounted  for  bv  the  fact  that  the 
writer  of  the  letter  could,  with  very  slight 
investigation,  have  discovered  that  the 
plaintiff  had  no  connection  with  the  matter 
at  all,  and  therefore,  as  applied  to  the 
writer,  the  condition  that  there  shall  be 
reasonable  grounds  to  believe  in  the  truth 
of  the  statement  would  not  be  satisfied. 
The  view  of  the  majority  was  that  the  de- 
fendant was  not  under  any  obligations  even 
to  investigate  the  matter  before  turning  the 
letter  over  to  the  committee,  although  he 
knew  that  reporters  were  present,  and  the 
letter  was  in  fact  published  in  the  news- 
papers. Three  of  the  judges  dissented,  but 
apparently  their  dissent  was  not  to  the  gen- 
eral proposition  that  good  faith  and  an 
honest  belief  in  the  truth  of  the  statements 
will  sustain  the  privilege,  but  to  the  view 
that  it  was  not  incumbent  upon  the  defend- 
ant to  make  any  investigation  as  to .  the 
truth  of  the  statements  contained  in  the 
letter.  Indeed,  the  dissenting  opinion  seems 
strongly  to  imply  that  the  privilege  may  ex- 
tend even  to  false  statements  of  fact,  if 
made  in  good  faith  and  upon  reasonable 
grounds  to  believe  in  their  truth,  and  says 
in  this  connection:  "It  may  be  asked,  are 
the  people  to  be  prevented  from  criticizing 
and*  discussing  the  conduct,  character,  and 

Sualifl cations  of  a  candidate  for  office?  Un- 
oubtedly  they  are  not.  They  must,  how- 
ever, confine  themselves  within  the  limits 
of  truth,  or  permit  a  jury  to  pass  upon 
their  good  faith  and  motive  when  they  make 
a  false  charge." 

This  view  that  the  Briggs  Case,  supra, 
supports  the  minority  and  liberal  rule  is 
further  supported  by  the  statement  therein 
that  in  Barr  v.  Moore  (1878)  87  Pa.  385, 
30  Am.  Rep.  367,  the  article  was  not  only 
a  libel  on  its  face,  but  was  utterly  false, 
and  was  coined  by  the  party  who  published 
it  "without  even  a  pretense  that  there  was 
probable  or  reasonable  ground  to  believe  the 
charges  were  true.  The  pretense  that  it 
was  proper  for  public  information  was  a 
mere  cloak  to  cover  up  malice,  and  to  pub- 
lish a  falsehood  for  political  effect."  This 
comment  upon  the  Barr  Case  apparently 
negatives  any  effect  it  might  otherwise  have 
as  authority  against  the  minority  rule. 

The  case  of  Jackson  v.  Pittsburgh  Times 
(1893)  152  Pa.  406,  34  Am.  St.  Rep.  659, 
25  Atl.  613,  an  action  for  libel  upon  an 
officer  of  the  militia,  based  upon  a  charge 
that  he  was  intoxicated  while  on  duty, 
seems  clearly  to  support  the  view  that  rea- 
sonable and  probable  cause  to  believe  that 
the  statements  are  true  is  sufficient  to  sus- 
tain a  privilege,  although  as  a  matter  of 
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the  latter  state  expresses  the  minority 
role  very  clearly  and  brings  out  sharply 
the  contrast  between  it  and  the  majority 
tends  to  show  probable  cause,  such  as 


would  justify  a  reasonable  person  in 
rule:  "In  the  case  at  bar  the  evidence 
■not  only  fails  to  show  actual  malice,  but, 
on  the  contrary,  the  undisputed  evidence 


fact,  in  that  case,  as  the  court  points  out, 
in  the  substantial  particulars  of  the  narra- 
tion the  words  and  language  used  in  de- 
icribing  the  occurrence  were  justified  by 
the  evidence.  The  court,  however,  referred 
with  approval  to  the  instruction  of  the  trial 
eoort  to  the  effect  that  the  plaintiff  would 
be  entitled  to  a  verdict  unless  the  jury 
found  that  the  publications  contained  a 
substantially  fair  and  true  account  of  what 
bad  happened,  or  "that  the  defendant  had 
reasonable  and  probable  cause  to  believe 
the  statements  true,  after  proper  inquiries 
made."  The  same  thought  is  expressed  in 
the  following  quotation  from  the  opinion: 
"The  plaintiff  was  at  the  time  a  public  offi- 
cer, actually  on  duty  in  performing  a  very 
grave  and  serious  public  service.  Such  per- 
sons are  amenable  to  public  criticism  in  the 
newspapers,  without  liability  for  libel,  if 
there  was  probable  cause  for  their  comments 
and  no  proof  of  express  malice,  even  though 
the  statements  are  not  strictly  true  in  all 
respects."  Again,  the  court  spoke  of  the 
action  of  the  trial  court  in  leaving  the  whole 
case  to  the  jury  on  the  two  questions, 
whether  the  article  contained  a  substan- 
tially fair  and  true  account  of  what  hap* 
pened,  and  whether  the  defendants  had  rea- 
sonable and  probable  cause  to  believe  the 
statements  true,  and  made  proper  inquiries 
and  used  care  in  what  they  said,  believing 
it  to  be  true. 

That  an  honest  belief  based  upon  probable 
cause  for  belief  will  sustain  the  privilege 
even  as  to  a  false  statement  of  fact  regard- 
ing the  conduct  of  an  officer  is  clearly  recog- 
nized in  Coatee  v.  Wallace  (1897)  4  Pa. 
Super.  Ct.  253,  although  it  was  held  that 
the  circumstances  of  the  case  did  not  estab- 
lish reasonable  grounds  for  belief  in  the 
truth  of  the  charge,  which  was  to  the  effect 
that  the  plaintiff,  when'mayor,  had  violated 
the  law  and  taken  an  office  to  which  he  was 
not  entitled.  The  rule  in  Pennsylvania  is 
thus  stated  in  the  Coates  Case:  "The  essen- 
tials of  a  privileged  communication  are  well 
settled.  'A  communication,  to  be  privileged, 
must  be  made  on  a  proper  occasion,  from  a 
proper  motive,  and  based  upon  reasonable  or 
probable  cause.'  Briggs  v.  Garrett  (1886) 
111  Pa,  404,  56  Am.  Rep.  274,  2  Atl.  513; 
Jackson  v.  Pittsburgh  Times  (1893)  152  Pa. 
416,  34  Am.  St.  Rep.  659,  25  Atl.  613.  'The 
immunity  of  a  privileged  communication  is 
an  exception.  The  general  rule  is  that 
nothing  but  proof  of  its  truth  is  a  defense 
of  a  libeL  That  it  was  privileged,  because 
published  on  a  proper  occasion,  from  a 
proper  motive,  and  upon  probable  cause,  is 
tlie  excepted  case,  ana  he  who  relies  on  an 
exception  must  prove  all  the  facts  necessary 
to  bring  himself  within  it.'  Conroy  v.  Pitts- 
Wgh  Times  (1891)  139  Pa.  334,  11  L.R.A. 
725,  23  Am.  St.  Rep.  188,  21  Atl.  154, 
Mitchell,  J." 
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The  minority  rule  that  privilege  may  ex- 
tend even  to  false  statements  of  fact  respect- 
ing an  officer  is  also  clearly  supported  by 
Mulderig  v.  Wilkes-Barre  Times  (1916)  215 
Pa.  470,  114  Am.  St.  Rep.  967,  64  Atl.  636, 
an  action  for  libel  based  upon  a  newspaper 
article  charging  certain  specific  acts  of  mis- 
conduct to  the  plaintiff,  a  justice  of  the 
peace,  in  the  exercise  of  his  office.  The 
court  said:  "If  it  [the  article]  was  mali- 
cious, it  was  libelous.  It  must  be  adjudged 
malicious,  except  it  be  shown  to  be  true  or 
justifiably  made.  Its  truth  was  not  as- 
serted, and  dare  not  be  assumed.  Though 
untrue,  it  might  yet  have  been  justifiably 
made.  If  a  privileged  communication,  it 
was  justifiable,  and  the  publisher,  of  it  may 
not  be  held  legally  answerable.  It  was  a 
privileged  communication  if  made  upon 
proper  occasion,  through  proper  motives, 
upon  reasonable  cause,  and  made  in  the 
proper  manner.  Since  the  immunity  of  a 
privileged  communication  is  an  exception 
to  the  general  rule  that  nothing  short  of 
proof  of  the  truth  is  a  defense  to  a  libel, 
he  who  relies  on  the  exception  must  prove 
all  the  facts  necessary  and  bring  himself 
within  it  ...  If  there  is  that  in  the 
publication  which  furnishes  a  basis  for  rea- 
sonable inference  that  malice  was  back  of 
it,  the  burden  remains  with  the  party 
charged  to  establish  either  its  truth  or  the 
probable  ground  for  believing  it  true."  It 
is  true  that  the  court  in  this  case  held  that 
it  was  error  to  direct  a  nonsuit,  since  the 
burden  of  justifying  was  upon  the  defend- 
ant but  it  is  clear  from  the  context  that 
the  court  assumed  that  justification  might 
be  established  by  either  proving  the  truth 
or  a  justifiable  mistake  with  proper  motives. 

Some  portions  of  the  opinion  in  Neeb  v. 
Hope  (1886)  111  Pa.  145,  2  Atl.  568,  might, 
perhaps,  by  themselves  be  regarded  as  sus- 
taining the  majority  view,  which  refuses  to 
extend  the  privilege  to  contrive  statements 
of  fact;  but  in  the  light  of  the  context,  and 
in  view  of  the  other  decisions  in  this  state, 
it  is  not  probable  that  the  court  meant  to 
go  further  than  to  declare  that  a  false 
charge  of  crime  against  an  officer,  not  based 
on  due  care  and  diligence  to  ascertain  its 
truth,  is  not  privileged.  Indeed,  the  opin- 
ion points  out  that  there  was  no  cause  for 
belief  that  the  coroner  was  guilty  of  the 
criminal  offense  charged  against  him. 

The  Pennsylvania  cases  cited  in  support 
of  the  minority  view  do  not  purport  to  rest 
upon  the  provision  of  the  Pennsylvania  Con- 
stitution of  1874,  that  "no  conviction  shall 
be  had  in  any  prosecution  for  the  publica- 
tion of  papers  relating  to  the  official  con- 
duct of  .officers  or  men  in  public  capacity, 
or  to  any  other  matter  proper  for  public 
investigation  or  information,  where  the  fact 
that  such  publication  was  not  maliciously 
or  negligently  made  shall  be  established  to 
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honestly  entertaining  the  belief  that  said 
article  was  true.  A  mistake  in  such  be- 
lief or  judgment  under  such  circum- 
stances cannot  be  the  subject  of  libel. 


One  who  is  a  candidate  for  an  office  at 
the  hands  of  the  people  invites  consider- 
ation of  his  qualifications  and  fitness  for 
such  office,   and,   in  such  consideration 


the  satisfaction  of  the  jury,"  and  that  pro- 
vision was  held  in  Ban*  v.  Moore  (1878)  87 
Pa.  385,  30  Am.  Rep.  367,  to  apply  to  crim- 
inal prosecutions  only,  and  not  to  apply  to 
civil  actions  for  damages  from  libel.  That 
provision,  however,  may  have  accounted  for 
the  assumption  in  Com.  v.  Odell  (1867) 
3  Pittsb.  (Pa.)  449,  that  an  honest  belief 
upon  reasonable  grounds  would  be  a  de- 
fense although  the  publication  imputed  a 
crime,  as  that  was  a  criminal  case. 

The  statement  in  Rowand  v.  DeCamp 
(1880)  96  Pa.  493,  that  where  a  man  exer- 
cises a  citizen's  right  to  denounce  the  action 
of  a  public  officer  it  is  not  lawful  for  him  to 
make  a  "false  and  malicious"  charge  of 
crime  or  misdemeanor  in  office,  is  not  in- 
consistent with  the  view  that  it  may  be 
privileged,  if  made  without  malice  and  upon 
reasonable  grounds  to  believe  in  its  truth. 

189  In  Boucher  v.  Clark  Pub.  Co.  (1900) 
14  S.  D.  72,  84  N.  W.  237,  it  was  held  that 
a  motion  for  the  direction  of  a  verdict  in 
favor  of  defendant  in  an  action  for  libel 
based  on  a  publication. imputing  a  crime  to 
a  candidate  for  sheriff  (promises  by  him  to 
place  men  on  jury  for  their  votes)  should 
have  been  granted,  there  being  no  evidence 
of  actual  malice  or  want  of  probable  cause, 
notwithstanding  that,  upon  such  motion,  it 
must  be  assumed  that  the  statements  were 
false. 

So,  in  Ross  v.  Ward  (1901)  14  S.  D.  240, 
86  Am.  St.  Rep.  746,  85  N.  W.  182,  an 
action  for  slander  because  of  a  statement 
by  the  defendant  to  an  elector  that  the 
plaintiff,  who  was  a  candidate  for  the  office 
of  alderman,  was  a  thief,  the  court  held 
erroneous  an  instruction  that,  while  con- 
siderable latitude  is  allowed  in  discussing 
the  fitness  of  a  candidate  for  office,  yet  the 
law  is  that  voters  and  newspapers  are  not 
at  liberty  to  attack  the  private  character  of 
an  individual  and  falsely  accuse  him  of  hav- 
ing committed  a  crime  against  the  laws  of 
the  state,  and  if  they  do  so  the  only  defense 
they  will  have  is  by  proof  of  the  truth  of 
the  charges  they  make.  While  this  was  an 
action  for  slander,  and  not  for  libel,  and  the 
statement  in  question  was  made  to  a  single 
elector,  the  decision  does  not  rest  upon  any 
distinction  between  slander  and  libel,  but  is 
based  upon  the  Boucher  Case  (S.  D.)  supra, 
and  Myers  Case  (S.  D.)  infra. 

The  minority  and  liberal  view  is  ex- 
presslv  adopted  in  Schull  v.  Hopkins  (1910) 
26  S.  D.  21,  29  L.R.A.(N.S.)  691,  127  N.  W. 
550,  an  action  for  libel  based  upon  a  printed 
handbill  or  circular  charging  a  candidate 
for  re-election  to  the  office  of  state  attorney 
with  unfitness  for  the  office  because  he  prose- 
cuted gamblers  only  under  threat  of  re- 
moval from  office.  The  court  said:  "The 
publication  in  question  is  not  libelous  per 
se.  It  does  not  charge  respondent  with  the 
commission  of  any  criminal  act.    Upon  its 
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face  and  by  its  purport,  it  appears  to  be  a 
privileged  publication,  and  could  only  be- 
come libelous  where  the  publication  was 
shown  to  be  made  with  actual  malice.  The 
burden  was  on  respondent  to  show  by  com- 
petent evidence  that  appellant  acted  with 
actual  malice.  Malice  under  such  circum- 
stances is  never  inferred  or  presumed  from 
the  falsity  of  the  charge  alone.  The  pub- 
lication being  privileged,  the  presumption 
of  good  faith  prevails  until  overcome  by 
evidence  showing  actual  malice."  It  is  fur- 
ther held  in  this  case  that  probable  cause 
for  the  charge  was  shown  by  the  fact  that 
the  candidate  was  seen  about  gambling 
places,  did  not  act  upon  complaints  against 
gamblers,  and  locked  his  doors  against  a 
committee  seeking  to  interview  him  upon 
the  subject. 

In  Myers  v.  Longstaff  (1900)  14  S.  D.  98, 
84  N.  W.  233,  the  court  held  that  there 
was  no  prejudical  error  in  an  instruction 
in  an  action  for  libel  based  on  a  newspaper 
article  reflecting  on  a  candidate  for  the 
office  of  mayor  because  of  his  conduct  as 
city  treasurer,  to  the  effect, that  the  fitness 
and  qualification  of  a  candidate  for  an  elec- 
tive office  may  be  a  subject  of  free  scrutiny 
and  investigation,  and  that  such  publica- 
tion will  not  be  actionable  without  proof 
of  express  malice,  although  it  may  be  harsh, 
unjust,  and  unnecessarily  severe,  but  that 
the  privilege  cannot  avail  anyone  as  a  de- 
fense who  may  seek  under  cover  of  it  to 
maliciously  attack  or  traduce  the  character 
of  any  person  by  publishing  of  him  false  and 
libelous  articles;  and  that,  if  the  publica- 
tion attacks  the  private  character  of  a  can- 
didate for  office  by  falsely  imputing  to  him 
a  crime  in  some  respects  not  specially  going 
to  the  question  of  his  fitness  for  the  office  to 
which  he  aspires,  it  is  not  privileged  by  the 
occasion,  either  absolutely  or  qualified ly, 
and  is  actionable  per  se,  and  the  law  im- 
plies malice;  and  it  is  no  justification  that 
the  publication  was  made  with  honest  be- 
lief in  its  truth,  in  good  faith,  and  for  the 
purpose  of  influencing  voters;  such  publica- 
tions can  only  be  justified  by  proof  of  their 
truth.  It  will  be  observed  that  the  denial 
of  the  privilege  by  this  instruction  to  false 
statements  imputing  crime  is  limited  to 
crimes  or  offenses  which  do  not  affect  the 
fitness  of  the  candidate  for  the  office  to 
which  he  aspires,  and  implies,  in  accord 
with  the  minority  and  liberal  view  in  that 
state,  that  even  a  false  charge  of  crime  is 
privileged  if  it  bears  on  the  fitness  of  the 
candidate  for  office.  The  facts  in  the  case 
would  also  seem  to  bear  out  this  construc- 
tion of  the  charge  and  of  the  opinion  ap- 
proving it.  This  is  apparently  the  view 
taken  of  the  Myers  Case  in  the  subsequent 
case  of  Schull  v.  Hopkins,  infra,  note  140. 

The  minority  and  liberal  view  by  which 
the  privilege  of  publications  respecting  a 
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thereof,  those  interested  may  freely  dis- 
cuss the  past  official  record  of  such  can- 
didate in  order  to  ascertain  whether  they 
desire  to  oppose  or  support  him  without 
being  liable  to  prosecution  for  libel, 
where  such  persons  act  without  actual 
malice,  and  in  good  faith,  although,  as 
a  matter  of  fact,  they  may  be  mistaken 
is  to  the  truth,  of  assertions  made  under 
such  circumstances;  the  exception  to 
this  rule  being  that  one  under  guise  and 
eover  of  this  privilege  will  not  be  per- 
mitted in  bad  faith  to  maliciously  attack 
or  traduce  the  character  of  a  candidate 
for  office  by  publishing  of  and  concern-' 
ing  him  false  and  libelous  articles."  The 
South  Dakota  statute  defines  libel  as  "a 
false  and  unprivileged  publication  by 
writing,  printing,  .  .  .  which  exposes 
any  person  to  hatred,  contempt,  ridicule, 
obloquy,  or  which  causes  him  to  be 
shunned  or  avoided,  or  which  tends  to 
injure  him;"  and  "a  privileged  commu- 
nication is  one  made  .  .  .  (3)  in  a 
communication,  without  malice,  to  a 
person  interested  therein  by  one  who  is 
also  interested,  or  by  one  who  stands  in 


such  relation  to  the  person  interested  as 
to  afford  a  reasonable  ground  for  sup- 
posing the  motive  for  the  communication 
innocent,  or  who  is  requested  by  the  per- 
son interested  to  give  the  information.,, 
And  in  one  of  the  cases  HX  which  sustain 
the  minority  view  it  is  expressly  de- 
clared that  the  majority  and  so-called 
narrow  view  would  be  the  law  of  libel 
in  the  state  but  for  the  statutory  defini- 
tion referred  to.  As  these  'statutory 
definitions,  however,  are  framed  in  gen- 
eral terms  not  materially  variant  from 
the  generally  accepted  common-law  defi- 
nitions,14* it  is  not  apparent  how  they 
affect  the  question,  and  it  will  be  ob- 
served that  the  statutory  definition  of  a 
privileged  communication  is  identical 
with  that  of  the  Political  Code  of  Cali- 
fornia, in  which  state  the  courts  adhere 
to  the  majority  and  narrow  rule. 

The  most  recent  case148  in  New  Jer- 
sey also  sustains  this  view,  but  there 
was  little  discussion  of  the  point,  and 
the  decision  is  opposed  by  other  cases  in 
that  state.144 


■  H  *  » 


candidate  for  office  is  extended  even  to  un- 
true statements  of  fact,  if  made  in  good 
faith  and  without  malice,  is  declared  in 
Egan  v.  Dotson  (1915)  36  S.  D.  459,  155 
N.  W-  783,  Ann.  Cas.  1917A,  296.  The  pub- 
lication in  that  case  related  to  a  candidate 
for  governor,  and  contained  numerous 
specific  charges  of  criminal  offenses,  the 
truth  of  some  of  which  was  established, 
but  there  were  apparently  some  charges  as 
to  which  the  allowance  of  the  privilege 
nece«sarily  depended  upon  the  adoption  of 
the  more  liberal  view. 

MOSchull  v.  Hopkins  (1910)  26  S.  D.  21, 
29  L.R.A.(N.S.)  691,  127  N.  W.  55Q  (a 
newgpapeT  article  charging  in  effect  that 
the  state  attorney,  a  candidate  for  re- 
election, had  failed  to  prosecute  gamblers 
except  under  a  threat  of  removal  from 
office). 

i«Egan  v.  Dotson  (1915)  36  S.  D.  459, 
155  N.  W.  783,  Ann.  Cas.  1917A,  296. 

i«In  McKillip  v.  Grays  Harbor  Pub.  Co. 
(1918)  —  Wash.  — ,  171  Pac.  1026,  the 
court,  referring  to  a  statutory  definition  of 
privilege  substantially  like  that  of  the 
South  Dakota  statute,  said  that  it  was  but 
the  statutory  definition  of  the  general  doc- 
trine of  qualified  privilege  which  exists  in- 
dependently of  any  statute.  In  denying 
the  privilege  in  this  case,  the  court  said 
that,  in  interpretating  the  section,  it  must 
be  kept  in  mind  that  it  was  pleaded  in  the 
complaint  that  the  charge  was  made 
"knowing  it  to  be  false." 

!«  State  v.  Fish,  ante,  12  (to  criminal 
ease),  reversing  on  this  point  the  decision 
of  the  supreme  court,  (1917)  90  EL  J.  L. 
17,  100  Atl.  181.  The  supreme  court  had 
declared — in  answer  to  the  contention  that 
the  libeled  party  was  a  candidate  for.  office, 
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and  that  therefore  the  defendant  was  en- 
titled to  circulate  libelous  articles  with 
relation  to  his  character,  provided  he  acted 
in  good  faith,  believing  them  to  be  true- 
that  no  authority  was  cited  for  any  such 
contention  and  it  was  manifestly  without 
any  support  in  law.  Again,  the  supreme 
court  said  that  no  matter  what  the  defend- 
ant's motives  were,  no  matter  what  in- 
duced his  action,  if,  in  fact,  he  did  circu- 
late the  paper,  and  it  contained  a  libelous 
and  untruthful  charge,  he  was  subject  to 
punishment  under  the  indictment.  The 
oourt  of  errors  and  appeals  expressly  char- 
acterized that  statement  as  erroneous. 

l**  The  right  of  citizens,  whether  in  the 
public  press  or  elsewhere,  to  justly  criti- 
cize the  conduct  of  public  officers,  and  to 
properly  discuss  the  fitness  for  office  of 
those  who  offer  themselves  as  candidates, 
is  of  such  vast  importance  that  no  hin- 
drance to  its  free  exercise  ought  to  be  in- 
terposed. But  the  article  complained  of  in 
the  case  at  bar  makes  charges  as  of  the 
knowledge  of  its  author.  It  is  well  set- 
tled that  falsehoods  are  not  privileged.  "If 
there  be  a  distinction  in  respect  to  privi- 
lege between  the  coining  of  a  falsehood  and 
the  mere  repetition  of  a  falsehood  coined 
Dy  another,  such  as  seems  to  have  been 
announced  by  the  majority  of  the  supreme 
court  of  Pennsylvania  in  Briggs  v.  Garrett 
(1886)  111  Pa.  404,  56  Am.  Rep.  274,  2  AtL 
513,  that  point  does  not  arise  nere.  If  the 
charges  of  the  article  are  false,  they  are 
prima  facie  privileged.  To  establish  privi- 
lege it  must  appear  either  that  they  are 
in  fact  true,  or,  if  not  true,  that  defendant 
was  justified  in  making  them  public" 
State  v.  Schmitt  (1887)  49  N.  J.  L.  579,  9 
AtL  774  (criminal  case). 
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There    are   occasional    cases 14B    from 
other  states  that  either  directly  or  indi- 


rectly lend  some  support  to  the  minority 
and  liberal  view,  which,  either  because 


A  libel  charging  a  public  officer  with  an 
offense  is  not  privileged,  and  if  the  charge 
be  false  the  utterer  is  liable,  however  good 
his  motives;  and  this  iB  so  even  though  the 
libel  relates  to  an  act  of  an  officer  in  the 
discharge  of  his  official  duty.  Benton  v. 
State  (1896)  59  N.  J.  L.  551,  36  Atl.  1041 
(criminal  case). 

i«The  syllabus  by  the  court  in  McClel- 
lan  v.  L'Engle  (1917)  —  Fla.  — ,  77  So. 
270,  that  "a  libelous  publication  falsely 
and  maliciously  made  is  not  privileged. 
The  protection  of  the  privilege  may  be  lost 
by  the  manner  of  its  exercise,  though  the 
belief  in  the  truth  of  the  charge  exist," 
would  seem  to  imply  that  the  privilege 
might,  in  a  proper  case,  extend  even  to  a 
misstatement  of  fact,  if  made  in  good  faith 
and  in  a  proper  manner.  The  case,  how- 
ever, is  hardly  in  point,  as  the  reversal  of 
a  judgment  in  favor  of  plaintiff  was  upon 
the  ground  of  error  in  admitting  incom- 
petent evidence. 

Pearce  v.  Brower  (1884)  72  Ga.  248,  also 
seems  to  adopt  the  view  that,  other  con- 
ditions existing,  matter  may  be  privileged 
notwithstanding  false  statements  of  fact. 

Lumpkin,  J.,  in  Augusta  Evening  News 
Y.  Radford  (1892)  91  Ga.  494,  20  L.R.A. 
533,  44  Am.  St.  Rep.  53,  17  S.  E.  612  (in- 
volving a  newspaper  article  charging  a 
constable  with  unbecoming  conduct  in  so- 
liciting business  for  his  court),  while  hold- 
ing that  a  demurrer  to  the  plaintiff's 
petition  was  properly  overruled,  notwith- 
standing the  insistence  that  the  publica- 
tion was  privileged,  upon  the  ground  that 
it  was  for  the  jury  to  say  whether  the 
publication  was  in  good  faith  and  with 
probable  cause  for  belief  in  its  statement, 
apparently  assumes  that  those  conditions 
being  satisfied,  the  privilege  may  extend 
even  to  false  statements  of  fact.  Refer- 
ring to  the  case  before  him,  he  said  that 
whether  or  not  there  was  probable  cause 
for  the  belief  on  the  part  of  the  defendant 
that  the  information  received  by  it  was 
entirely  reliable  and  trustworthy,  and 
whether  it  acted  in  perfect  good  faith  or 
published  the  article  wilfully  and  mali- 
ciously, with  the  intent  alleged,  were  ques- 
tions of  fact  which  the  jury  alone  could 
pass  upon.  This  apparently  assumes  that 
the  falsity  of  the  statements  themselves 
would  not  necessarily  destroy  the  privilege. 
He  also  quoted  with  apparent  approval 
from  Neeb  v.  Hope  (1886)  111  Pa.  145,  2 
Atl.  568,  as  follows:  "The  conduct  of  pub- 
lic officers  is  open  to  public  criticism,  but 
the  imputation  of  bad  motives  or  of  crim- 
inal offenses,  unless  there  is  so  much  ground 
for  the  imputation  that  a  jury  shall  find 
some  foundation  for  belief  in  them,  is  not 
such  criticism.  The  publication  must  be 
strictly  privileged,  and  have  some  probable 
cause." 

The  syllabus  by  the  court  in  Smith  v. 
Lyons,  ante  1,  after  declaring  that  when 
a  man  becomes  a  candidate  for  office  his 


character  for  honesty  and  integrity  and  his 
qualifications  and  fitness  for  the  position 
are  put  before  the  public  and  are  there- 
fore made  proper  subjects  for  comment, 
but  that,  as  a  general  rule,  false  allega- 
tions charging  criminal  or  disgraceful  con- 
duct, or  otherwise  aspersive  of  character, 
are  not  privileged,  adds  that,  on  the  other 
hand,  it  is  held  in  some  jurisdictions  that 
matters  having  a  bearing  upon  the  charac- 
ter and  fitness  for  office  of  a  candidate  may 
be  published  if  they  are  in  good  faith  and 
ton  probable  cause  deemed  to  be  facts.  The 
opinion  contains  no  discussion  of  the  latter 
point. 

In  Usher  v.  Severance  (1841)  20  Me.  9, 
37  Am.  Dec.  33,  involving  the  publication 
of  an  article  in  a  newspaper  imputing  lar- 
ceny to  the  plaintiff,  a  postmaster,  the 
court  upheld  the  refusal  of  requested  in- 
structions to  the  effect  that  if  the  jury 
believe  that  the  defendant,  when  he  pub- 
lished the  article,  had  good  reason  to  be- 
lieve it  true,  and  published  it  with  good 
motives  and  for  justifiable  ends,  they  ought 
to  find  for  the  defendant,  and  that  if  the 
defendant  published  the  article  in  good 
faith,  believing  that  the  public  had  an  in- 
terest in  knowing  the  facts  contained  in  it, 
the  burden  of  proving  express  malice  lay 
upon  the  plaintiff.  In  this  case,  however, 
both  the  trial  court  and  the  appellate  court 
seem  to  have  assumed  that  the  presumption 
of  malice  from  the  falsity  of  the  charge 
was  not  conclusive,  but  that  the  burden  was 
upon  the  defendant  to  disprove  it.  Refer- 
ring to  the  authorities  cited  by  the  defend- 
ant in  support  of  the  requested  instructions, 
the  court  said:  "They  are  cases  arising 
from  communications  to  a  body  having 
power  to  redress  a  grievance  complained 
of;  or  having  cognizance  of  the  subject- 
matter  of  the  communication,  to  some  in- 
tent or  purpose  or  other;  and  to  cases  of 
communications  made  confidentially,  or 
upon  request,  where  the  party  requesting 
information  had  an  interest  in  knowing  the 
character  of  the  individual  inquired  after; 
and  to  cases  where  a  party  might  be  hon- 
estly endeavoring  to  vindicate  his  own  in- 
terest; as  in  the  case  of  the  slander  of 
title;  or  of  guarding  against  any  transac- 
tion which  might  operate  to  his  injury; 
and  to  cases  of  words  not  in  themselves 
actionable,  except  from  the  special  injury 
which  they  might  occasion." 

In  CPRourke  v.  Lewiston  Daily  Sun  Pub.T 
Co.  (1896)  89  Me.  310,  36  Atl.  398,  involv-' 
ing  a  publication  charging  plaintiff,  the  su- 
perintendent of  a  poor  farm,  with  cruelty  to 
an  insane  pauper,  the  jury  were  instructed 
that  the  community  had  a  right  to  know 
how  its  municipal  affairs  were  being  con- 
ducted, and  that  it  was  one  of  the  privi- 
leges of  newspapers  to  give  the  people  this 
information;  and  that  if  the  information 
so  given  is  true,  "or,  if  the  publishers  be- 
lieve it  to  be  true,  and  have  reasonable  and 
probable  cause  for  so  believing/1  the  law 
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they  are  not  sufficiently  definite  on  the 
point,  or  because  of  other  decisions  to 


the  contrary,  cannot  be  regarded  as  com- 
mitting the  jurisdictions  represented  to 


protects  them.  The  opinion  expresses  no 
disapproval  of  the  instruction,  but  as  a  mo- 
tion by  the  defendant  for  a  new  trial  alter 
a  verdict  for  the  plaintiff  was  denied,  there 
was  no  occasion  to  pass  upon  the  question 
whether  it  unduly  extended  the  privilege. 

In  McNally  v.  Burleigh  (1897)  91  Me.  22, 
39  Atl.  285,  involving  a  publication  charg- 
ing the  plaintiff,  a  deputy  sheriff,  with  vol- 
untarily permitting  a  prisoner  to  escape 
from  custody,  and  with  the  crime  of  bribery, 
the  court  said  that,  to  be  privileged,  the 
words  must  have  been  published  without 
actual  malice,  in  an  honest  belief  in  their 
truth,  and  with  that  belief  based  upon  rea- 
sonable and  probable  cause,  after  a  reason- 
ably careful  inquiry.  This  clearly  implies 
that  the  falsity  of  the  statements  of  fact 
would  not  necessarily  destroy  the  privilege. 
The  court,  however,  refused  to  disturb  a 
verdict  for  the  plaintiff,  apparently  because 
there  was  sufficient  evidence  to  impugn  de- 
fendant's good  faith  and  the  sufficiency  of 
his  investigation,  so  that  there  was  no  occa- 
sion to  consider  the  point  as  to  whether  the 
privilege  may  extend  to  false  statements  of 
fact.  But  see  Pattanoaix  v.  Moobes,  ante, 
14. 

The  doctrine  that  privilege  may  extend 
even  to  false  statements  of  fact  was  ap- 
parently adopted  by  Judge  Cooley  in  Miner 
v.  Detroit  Post  &  Tribune  Co.  (1882)  49 
Mich.  358,  13  N.  W.  773,  in  which  the  libel- 
ous publication  involved  a  specific  charge 
against  a  justice  of  ordering  a  person  into 
confinement  without  any  charge  having  been 
made  against  him,  and  requiring  excessive 
baiL  Judge  Cooley,  in  criticizing  the  in- 
structions of  the  trial  court,  said  that  they 
put  the  case  upon  precisely  the  same  foot- 
ing with  publications  which  involved  merely 
private  gossip  and  scandal;  that  they  al- 
lowed the  truth  to  be  a  defense,  if  made  out, 
and  so  it  would  have  been  if  the  injurious 
charge  which  was  published  had  been  one 
in  which  the  public  was  not  concerned. 
Continuing  the  learned  judge  said:  "Few 
duties  can  be  plainer  than  to  challenge  pub- 
lic attention  to  the  official  disregard  of  the 
principles'  which  protect  public  and  per- 
sonal liberty.  I  know  of  nothing  more 
likely  to  encourage  the  license  of  a  disso- 
lute press  than  to  establish  the  principle 
that  the  discussion  of  matters  of  general 
concern  involving  public  wrongs  and  the 
publication  of  personal  scandal  come  under 
the  same  condemnation  in  the  law;  for  this 
inevitably  brings  the  law  itself  into  con- 
tempt and  creates  public  sentiment  against 
its  enforcement.  If  a  law  is  to  be  effi- 
ciently enforced  the  approval  of  the  people 
must  attend  its  penalties,  and  there  must 
be  some  presumption,  at  least,  that  an  act 
which  punishes  involves  some  elements  of 
wrongdoing.  If  prima  facie  the  punish- 
ment is  as  likely  to  be  inflicted  for  a  right 
act  as  for  a  wrong  act,  the  violation  of  law 
will  not  only  be  without  disgrace,  but  the 
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reckless  libeler,  when  ranked  by  the  law  in 
the  same  company  with  respectable  and 
public-spirited  journalists,  will  shield  him- 
self to  some  extent  behind  their  commend- 
able public  spirit  and  will  find  some  pro- 
tection for  his  license  in  the  public  opinion 
which  condemns  the  law  which  it  cannot 
respect."  Campbell,  J.,  dissented,  observ- 
ing in  this  connection,  that  no  one  doubts 
the  amplest  right  to  draw  inferences  from 
facts,  but  when  the  facts  themselves  are 
missing  there  can  be  no  complete  justifica- 
tion, the  line  being  clearly  drawn  between 
false  assertions  and  false  deductions. 

Upon  a  second  appeal  in  this  ease  (Es- 
telle  v.  Daily  News  Pub.  Co.  (1917)  — 
Neb.  — ,  164  N.  W.  568)  the  court,  in  reply 
to  the  contention  of  the  defendant  that  it 
should  follow  the  "liberal"  rule  announced 
in  Atkinson  v.  Detroit  Free  Press  Co. 
(1881)  46  Mich.  341,  9  N.  W.  501,  and 
Coleman  v.  MacLennan  (1908)  78  Kan.  711, 
20  L.R.A.(N.S.)  361,  130  Am.  St.  Rep.  390, 
98  Pac.  281,  said  that  the  instructions  allow 
discussion  and  criticism  of  the  official  record 
of  the  plaintiff  as  a  candidate,  or  of  hie  fit- 
ness for  the  office  to  which  he  sought  to  be 
elected,  and  when  considered  with  other  in- 
structions only  allow  recovery  where  false 
statements  have  been  made  maliciously,  and 
not  with  good  motives  or  with  justifiable 
ends.  In  this  connection  the  court  called 
attention  to  the  fact  that  in  the  MacLennan 
Case  an  instruction  was  given  that  if  the 
jury  found  that  the  article  was  published 
with  malicious  intent  to  wilfully  wrong  and 
injure  the  plaintiff,  then  the  fact  that  the 
article  was  a  privileged  one  would  consti- 
tute no  defense  to  the  action.  It  will  be 
observed  that  as  these  instructions  in  effect 
gave  the  defendant  (appellant)  the  benefit 
of  the  liberal  rule,  there  was  no  occasion  to 
consider  their  correctness. 

Marks  v.  Baker  (1881)  28  Minn.  162, 
9  N.  W.  678,  seems  to  be  authority  for  ex- 
tending the  privilege  to  even  a  false  state- 
ment regarding  an  officer  and  candidate  for 
re-election.  In  that  case  a  communication 
in  a  newspaper  charged  or  insinuated  that 
the  plaintiff,  who  was  city  treasurer  and 
a  candidate  for  re-election,  had,  as  appeared 
from  certain  official  reports,  failed  to  ac- 
count to  the  city  for  funds  which  had  come 
into  his  hands  as  such  treasurer,  and  that 
(as  the  plaintiff  claimed)  he  had  embezzled 
a  portion  of  such  funds.  It  was  held  that 
the  publication,  if  made  in  good  faith,  was 
privileged,-  although  it  was  admitted  that, 
notwithstanding  the  discrepancy  in  the  re- 
ports, the  plaintiff  had  accounted  for  the 
sum  received  by  him  as  city  treasurer,  so 
that  the  defendant's  charge  or  insinuation 
to  Hie  contrary  was  false. 

The  minority  or  liberal  view  is  apparently 
supported  by  expressions  in  the  opinion  in 
Estelle  v.  Daily  News  Pub.  Co.  (1916)  99 
Neb,  397,  166  N.  W.  645.  It  is  there  stated 
(and  the  same  propositions  are  embodied  in 
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that  view.     Of  course,  even  in  jurisdic- 
tions where  the  minority  and  liberal  rule 


prevails,  the  privilege  as  to  untrue  state- 
ments is  lost  if  the  publication  was  made 


the  syllabus  by  the  court)  that  one  who 
publishes  a  statement  relating  to  a  candi- 
date's qualifications  and  fitness  for  office  is 
not  liable  in  damages  if  the  statement  was 
true  and  was  made  with  good  motives  and 
for  justifiable  ends,  although  such  state- 
ment is  libelous  per  se  and:  "If  the  state- 
ment is  untrue  in  fact,  the  burden  is  upon 
the  party  who  makes  it  to  prove  not  only 
that  he  in  good  faith  believed  the  truth  of 
the  statement,  but  that  he  had  evidence 
sufficient  to  justify  a  reasonable  man  in  be- 
lief of  its  truth."  Again,  the  court  said: 
"If,  however,  the  statements  of  fact  pub- 
lished are  libelous  per  se,  proof  that  such 
statements  were  untrue  is  sufficient  to  cast 
the  burden  upon  the  defendant  to  prove 
that  the  evidence  of  the  truth  of  the  state- 
ments was  such  as  would  justify  him  in 
making  them,  and  that  he  did  so  in  good 
faith,  believing  them  to  be  true.  As  an  in- 
terested citizen,  it  was  the  right  of  the  de- 
fendant to  inform  the  voters  of  any  well- 
grounded  belief  which  he  had  as  to  the 
candidate's  fitness  for  the  office."  The  effect 
of  the  decision,  however,  is  perhaps  quali- 
fied by  the  fact  that  the  article  complained 
of,  even  in  the  view  most  unfavorable  to 
defendant,  would  seem  to  have  been  the  ex- 
pression of  a  belief  rather  than  the  asser- 
tion of  a  fact,  that  the  candidate  (for  re- 
election as  judge)  was  so  much  in  favor  of 
certain  interests  that  he  would  intention- 
ally favor  them  in  any  litigation  before  him. 
The  court  cited  with  approval  the  case  of 
Neeb  v.  Hope  (1886)  111  Pa.  145,  2  Atl. 
568. 

Palmer  v.  Concord  (1868)  48  N.  H.  ail, 
97  Am.  Dec.  605,  was  an  action  against  a 
city  to  recover  damages  for  property  de- 
stroyed by  a  mob  which  was  incited  by  a 
publication  in  the  plaintiff's  newspaper  re- 
flecting upon  the  conduct  of  a  New  Hamp- 
shire regiment  in  the  Civil  War.  The  court, 
however,  in  anticipation  of  the  plaintiff's 
attempt,  upon  a  new  trial,  to  justify  or  ex- 
cuse the  publication,  said  that  every  citizen 
had  the  right  to  call  the  attention  of  his 
fellow  citizens  to  the  maladministration  of 
public  affairs  or  the  misconduct  of  public 
servants,  if  his  real  motive  in  so  doing  was 
to  bring  about  a  reform  of  abuses,  or  to 
defeat  the  re-election  or  reappointment  of 
an  incompetent  officer;  and  that  if  the 
plaintiff's  motives  were  to  give  useful  in- 
formation to  the  community,  he  was  not 
guilty  of  libel  if  the  facts  he  alleged  were 
true,  "or  if  he  had  probable  cause  to  be- 
lieve, and  did  believe,  that  they  were  true." 

It  will  be  observed  that  the  statements 
in  State  v.  Burnham  (1837)  9  N.  H.  34, 
31  Am.  Dec.  217,  to  the  effect  that  probable 
cause  to  believe  in  the  truth  of  the  state- 
ment which  was  in  fact  false  is  not  suffi- 
cient to  exonerate  the  defendant,  was  upon 
the  assumption  that  the  defendant,  not- 
withstanding reasonable  grounds  to  believe 
in  the  statement,  was  in  fact  actuated  by 
malice. 


The  Texas  supreme  court  in  Express 
Printing  Co.  v.  Copeland  (1885)  64  Tex. 
354,  seems  to  support  the  minority  or  lib- 
eral view.  It  says:  "Whatever  pertains 
to  the  qualification  of  the  candidate  for  the 
office  sought  is  a  legitimate  subject  for  dis- 
cussion and  comment,  provided  that  such 
discussion  and  comment  is  not  extended  be- 
yond the  prescribed  limits.  That  is,  all 
statements  and  comments  in  this  respect 
must  be  confined  to  the  truth,  or  what  in 
good  faith  and  upon  probable  cause  is  be- 
lieved to  be  true,  and  the  matter  must  be 
pertinent  to  the  issue;  i.  e.,  it  must  relate 
to  the  suitableness  or  unfitness  of  the  can- 
didate for  the  office."  And  again  the  court 
says:  "And  although  the  matter  published 
might  be  justified  by  the  occasion,  still,  if 
it  was  false,  a  rightof  action  would  accrue 
against  the  publisher,  to  defeat  which  the 
burden  would  be  upon  him  to  show  that  the 
publication  was  made  in  good  faith,  in 
the  honest  belief  of  its  truth,  and  besides, 
that  there  were  just  and  reasonable  grounds 
for  entertaining  the  belief."  The  article 
complained  of  in  this  case  was  a  newspaper 
article  insinuating  that  the  plaintiff,  a  can- 
didate for  mayor,  had  mismanaged  an  es- 
tate, of  which  he  was  administrator,  by 
making  the  expenses  very  heavy.  But  Bee 
Cotulla  v.  Kerr  (1889)  74  Tex.  89,  15  Am. 
St.  Rep.  819,  11  S.  W.  1058. 

Some,  at  least,  of  the  language  of  the 
opinion  in  George  Knapp  &  Co.  v.  Camp- 
bell (1896)  14  Tex.  Oiv.  App.  199,  36  S.  W. 
765,  seems  to  imply  that  a  newspaper  ar- 
ticle containing  a  false  accusation  of  crime 
against  a  candidate  for  office  might  be 
privileged  if  the  office  were  an  elective  one, 
so  that  the  people  would  have  a  direct  in- 
terest in  the  matter,  and  the  statement  were 
made  in  good  faith  and  upon  reasonable 
grounds  for  believing  it  true,  though  in  the 
case  at  bar  it  was  held  that  the  occasion  did 
not  justify  the  newspaper  article,  the  office 
which  the  plaintiff  was  seeking  being  an 
appointive  one. 

The  Vermont  supreme  court  in  Posnett  v. 
Marble  (1890)  62  Vt.  481,  11  L.R.A.  162, 
22  Am.  St.  Rep.  126,  20  Atl.  813,  while 
pointing  out  that  the  interests  of  the  public 
in  the  selection  of  suitable  persons  for  the 
performance  of  official  service  could  be  pro- 
tected only  by  the  communication  of  in- 
formation and  by  free  discussion  concerning 
the  fitness  of  applicants,  and  that  it  would 
tend  to  repress  this  necessary  freedom,  and 
would  be  manifest  injustice  to  the  citizen 
if  communications  of  this  character  sub- 
jected the  person  making  them  to  the  pay- 
ment of  damages  in  the  event  of  an  honest 
mistake,  yet  observed  that  these  considera- 
tions disclosed  no  necessity  for  a  privilege 
broad  enough  to  cover  charges  which  are 
unfounded  and  malicious. 

In  Arnold  v.  Ingram  (1913)  151  Wis. 
438,  138  N.  W.  Ill,  Ann.  Cas.  1914C,  976, 
the  court  quotes  with  apparent  approval  the 
statement  in  Joseph  v.  Baars   (1910)    142 
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*\th  actual  malice.146  And  the  better 
considered  cases  in  support  of  this  rule 
also  insist  upon  the  existence  of  rea- 
sonable grounds  to  believe  in  the  truth 
of  the  statements,  though  one  case  in 
Iowa If5r  has  held  that  that  is  not  neces- 
sary. 

It  must  be  conceded  that  the  prepon- 
derance of  judicial  authority  weighs 
very  heavily  against  the  minority  doc- 
trine; and  the  experience  of  the  major- 
ity of  the  courts  should,  perhaps,  be  ac- 
cepted as  a  satisfactory  justification  of 
their  view  that  the  considerations  of 
public  policy  do  not  require  that  the  in- 


dividual officer  or  candidate  should  sub- 
mit without  redress  to  the  injustice  and 
hardship  of  untrue  imputations  of  fact, 
in  order  to  promote  the  greater  freedom 
of  public  expression  as  to  the  merits  and 
demerits  of  an  officer  or  candidate  which 
would  naturally  result  from  the  con- 
sciousness of  immunity  from  liability 
provided  only  that  one  acts  in  good 
faith,  without  malice,  and  with  reason- 
able grounds  to  believe  in  the  truth  of 
the  statements,  although  they  may  prove 
in  fact  to  be  untrue.  Besides,  the  con* 
siderations  of  public  policy  which  arise 


Wis,  390,  135  Am.  St.  Rep.  1076,  125  N.  W. 
913,  that  when  a  prima  facie  case  of  privi- 
lege has  been  made  by  proof  that  the  com- 
munication was  made  in  the  course  of  pub- 
lic duty,  from  a  sense  of  public  duty,  and 
with  an  honest  belief  in  its  truth,  it  be- 
comes the  duty  of  the  plaintiff,  as  in  other 
cases  of  communications  conditionally  privi- 
leged, to  prove  actual  malice  by  some  facts 
tending  to  prove  a  malicious  or  guilty 
motive.  The  court  in  the  Arnold  Case  appar- 
ently applies  the  rule  even  to  untrue  state- 
ments of  fact  reflecting  upon  the  official  con- 
duct of  an  officer,  but  which  do  not  impute 
a  crime  to  him ;  at  least  the  court,  referring 
to  a  part  of  the  publication  which  includes 
statements  importing  that  the  plaintiff, 
who  was  district  attorney,  had  failed  in  his 
duty  to  prosecute  criminal  cases,  declares 
that  if  some  of  the  expressions  not  found  to 
be  true  would  have  been  actionable  except 
for  the  privilege  of  discussing  the  relevant 
demerits  of  a  candidate  for  office,  then  the 
alleged  excessive  publication  was  merely  in- 
cidental, and,  coupled  with  the  finding  of 
good  faith  and  lack  of  malice,  gave  no  right 
to  recover  damages,  within  the  rule  of  Cole- 
man v.  MacLennan  (1908)  78  Kan.  711,  20 
LRA.(N.S.)  361,  130  Am.  St.  Rep.  390, 
98  Pac  281. 

In  Kutcher  v.  Post  Printing  Co,  (1915) 
23  Wyo.  199,  147  Pac.  517,  149  Pac  652, 
the  court  said  that,  as  advised  at  present, 
it  believed  that  the  rule  of  law  is  that 
where  false  defamatory  matter  which  is 
actionable  per  se  is  published  and  is  not 
privileged,  the  law  conclusively  presumes 
it  to  have  been  published  maliciously;  but 
when  it  is  made  to  appear  that  the  publi- 
cation was  conditionally  privileged,  the 
presumption  is  that  it  was  published  in 
good  faith,  and  the  fact  that  it  was  false 
and  defamatory  would  not  alone  be  suffi- 
cient proof  of  malice;  and  that  in  such 
case,  to  be  entitled  to  recover,  the  plaintiff 
must  go  further,  and  prove  that  it  was 
published  maliciously;  or,  to  state  it  other- 
wise, he  must  remove  the  presumption  of 
the  good  faith  of  the  publisher.  In  this 
case,  however,  the  court  was  onlv  called 
upon  to  hold  that  the  publication  was 
libelous  if  published  maliciously,  as  alleged. 
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1*0  The  doctrine  of  the  Coleman  Case  is 
recognized  in  Good  v.  Higgins  (1916)  99 
Kan.  315,  161  Pac  673  (slander),  which 
emphasizes  that  the  condition  of  the  privi- 
lege is  that  the  defendant  shall  have  uttered 
the  statements  in  good  faith,  believing  with 
good  reason  that  they  were  true,  and  in  a 
sincere  effort  to  advise  the  electors  as  to 
what  manner  of  man  the  plaintiff  was  who 
sought  their  suffrages.  The  privilege  was 
denied  in  this  case  because  that  condition 
was  not  satisfied. 

The  decision  in  Carver  v.  Greason  (1917) 
101  Kan.  639,  168  Pac.  869,  is  merely  to 
the  effect  that  the  published  article  ex- 
ceeded the  privilege  extended  to  the  pub* 
lication  of  court  proceedings,  and  that  as 
malice  and  a  specific  intent  to  injure  the 

f)laintiff  was  charged,  the  defense  of  privi- 
ege  could  not  be  made  out  on  the  face  of 
the  petition. 

So,  a  complaint  containing  affirmative  al- 
legations that  defendant  wilfully,  falsely, 
and  with  malice  published  an  article  con- 
cerning a  candidate  for  office  states  a  cause 
of  action,  although  the  article  set  out  would 
be  privileged  n  made  in  good  faith,  without 
malice.  Niblo  v.  Ede  (1915)  35  S.  D.  359, 
152  N.  W.  284. 

The  jury  may  find  that  the  defendant 
acted  maliciously  if  they  are  satisfied  that 
he  did  not  make  such  an  investigation  as 
to  the  truth  of  the  charge  as  the  nature 
of  such  charge  and  all  the  surrounding  cir- 
cumstances demanded,  and  in  that  case  the 
privilege  is  defeated.  Egan  v.  Dotson 
(1915)  36  S.  D.  459,  155  N.  W.  783,  Ann. 
Cas.  1917A,  296. 

Proof  of  the  prior  circulation  of  pam- 
phlets containing  matter  similar  to  the 
articles  complained  of,  proof  of  the  reputa- 
tion of  plaintiff  at  the  time  of  the  publi- 
cations, proof  of  former  court  records,  and 
all  proofs  of  like  nature,  are  admissible  to 
disprove  malice,  which  will  defeat  the 
qualified  privilege  as  to  false  statements 
of  fact  even  under  the  minority  and  liberal 
view,  if  the  defendant  had  knowledge  of 
those  facts  at  the  time  he  caused  the  arti- 
cles to  be  published,  and  he  made  such 
reasonable  investigation  of  the  truth  of  the 
charges  as  the  circumstances  required.     Ibid. 

Hf  Bays  v.  Hunt  (1882)  60  Iowa,  251,  14 
N.  W.  785,  supra. 


78         ANNO.^UBEL  AND  SLANDER— PUBLIC  OFFICER  OR  CANDIDATE. 


from  the  tendency  of  the  minority  doc- 
trine to  discourage  the  better  class  of 
men  from  seeking  office  to  some  extent 
counteract  the  considerations  of  public 
policy  in  favor  of  that  doctrine.  Upon 
the  other  hand,  due  allowance  ought  to 
be  made  for  the  fact  that  conscientious 
editors  or  others  who,  from  their  posi- 
tion of  influence,  owe  a  moral  duty  to 
the  community,  must,  and  do,  ordinarily 
at  least,  act  upon  evidence  which  creates 
a' reasonable  belief  in  the  truth  of  their 
statements,  and  cannot  infallibly  know 
them  to  be  true.  Under  the  majority 
doctrine  an  editor  who  reluctantly  but 
from  a  conscientious  sense  of  his  duty  to 
the  public  publishes  what  purports  to 
be  a  statement  of  fact  imputing  a  crime 
to  an  officer  or  candidate  for  office  may 
be  held  liable  in  damages  because  subse- 
quent events— e.  g.,  a  confession  by  a 
third  person  of  his  own  guilt  of  the  of- 
fense ascribed  to  the  officer  or  candi- 
date^— show  the  statement  to  be  untrue, 
although  he  acted  in  the  utmost  good 
faith,  and  upon  evidence  which,  at  the 
time,  the  article  was  published,  would 
have  been  amply  sufficient  to  warrant  a 
conviction  in  a  criminal  case  where  proof 
beyond  a  reasonable  doubt  is  required. 
The  case  supposed  is,  no  doubt,  an  ex- 
treme one,  but  illustrates  the  possibili- 
ties inherent  in  a  doctrine  which  admits 
of  no  defense  but  truth. 

As  is  pointed  out  in  the  Kansas  case, 
the  insistence  as  a  condition  of  even  the 
minority  rule  upon  good  faith  and  rea- 
sonable grounds  to  believe  in  the  truth 
of  the  statement  to  a  great  extent,  at 
least,  obviates  the  objection  that  that 
doctrine  encourages  a  licentious  press 
and  a  reckless  publication  of  harmful 
falsehoods. 

From  the  public  point  of  view  the  jus- 
tification for  the  minority  doctrine  rests 
not  so  much  in  the  justice  of  protecting 
the  individual  editor  even  in  such  a  case 
as  that  supposed,  as  it  does  in  the  ten- 
dency of  the  doctrine  to  remove  the  re- 
straints which  the  majority  rule  places 
upon  the  development  and  publication  of 
real  facts  about  officers  or  candidates. 
Either  doctrine  necessarily  entails  some 
unfortunate  consequence.  The  minority 
doctrine  withholds  any  redress  for  the 
serious   consequences    to   the   officer  or 


candidate  from  the  publication  of  what 
is  in  fact  untrue,  if  it  was  published  in 
good  faith,  for  a  proper  purpose,  and 
upon  reasonable  grounds  to  believe  in  its 
truth.  The  tendency  of  the  majority 
doctrine,  on  the  other  hand,  is  to  sup- 
press what  is  in  fact  true  and  ought  to 
be  known,  for  the  fear  of  a  possible  mis- 
take on  one's  own  part  or  on  the  part 
of  a  jury  which  may  be  called  to  pass 
upon  the  question  of  truth  or  untruth. 
Perhaps  in  any  event  the  editor,  un- 
less he  is  willing  to  assume  the  respon- 
sibility for  the  absolute  truth  of  his 
statement,  ought  not  to  be  suffered,  with 
immunity  from  liability,  to  lend  his 
sanction  to  the  statement;  but  should 
either  publish  the  evidence  upon  which 
his  belief  is  founded,  or  publish  the 
matter  in  a  form  which  avoids  a  posi- 
tive affirmation  of  its  truth.  The  first 
alternative  is,  of  course,  often  entirely 
impracticable.  The  second  would  rarely 
remove  the  sting  or  avoid  the  unfor- 
tunate consequences  of  a  mistake.  The 
general  question,  however,  is  one  as  to 
which  actual  experience  and  observation 
are  especially  valuable,  and  for  that  rea- 
son the  great  numerical  superiority  of 
the  cases  in  support  of  the  majority  doc- 
trine carries  great  weight  in  addition  to 
the  inherent  force  of  their  arguments. 

d.  Communications  to  body  or  person 
charged  with  particular  or  special 
duty  or  interest. 

The  question  of  privilege  of  communi- 
cations by  officials  in  regard  to  subor- 
dinates has  been  treated  in  other  anno- 
tation, and  is  not  dealt  with  here.148 

The  conflict  of  authority  previously 
discussed  as  to  whether  the  privilege  ex- 
tends to  untrue  statements  of  fact  made 
in  good  faith  regarding  an  officer  or  can- 
didate for  office  is  confined  to  statements 
or  publications  addressed  to  the  public 
generally  or  to  the  constituency  of  the 
person  defamed,  and  does  not  extend  to 
communications  addressed  and  confined 
to  a  person  or  persons  who  have  a  par- 
ticular, special  dutv  or  interest  in  the 
premises  different  from  that  of  the  gen- 
eral public  or  of  the  constituency.  The 
courts  are  substantially  agreed  that  com- 
munications of  this  class  are  at  least 
qualifiedly   privileged.140       Communica- 


148  For  reports  of  police  officers  as  privi- 
leged communications,  see  note  to  Morasca 
v.  Item  Co.  30  L.R.A.(N.S.)  315. 

As  to  privilege  of  school  superintendent 
or  other  officer  in  reporting  to  school  au- 
thorities upon  character  of  teacher,  see  note 
to  Tanner  v.  Stevenson,  30  L.R.A.(N.S.) 
200. 

As  to  privileged  character  of  complaints 
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to  public  officer  # against  subordinate,  see 
note  to  Jozsa  v.  Moroney,  27  Ut.A.(N.S.) 
1041. 

For  official  report  by  executive  or  admin- 
istrative officer  as  a  privileged  communica- 
tion, see  note  to  De  Arnaud  v.  Ainsworth,  5 
L.R.A.(N.S.)   163. 

1**  A  letter  written  bona  fide  to  the 
proper  authorities,  complaining  of  the  con- 
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tions  to  the  appointing  power  with  refer- 
ence to  the  character  and  qualifications 
of  candidates  for  public  office  are  quali- 
fiedly  or  conditionally  privileged  publi- 


cations; and  in  such  cases  no  action  will 
lie  for  false  statements  in  a  publication 
unless  it  is  shown  that  they  are  both 
false  and  malicious;  and  the  burden  of 


duct  of  a  postmaster,  will' not  support  an 
action  for  libel  if  the  statements  are  rele- 
vant to  the  conduct  of  the  plaintiff  as 
postmaster,  although  they  are  not  strictly 
true.  Alder8on,  B.,  said  that  this  was  not 
strictly  what  is  called  a  privileged  commu- 
nication, but  it  is  rather  a  communication 
privileged  by  the  occasion.  Woodward  v. 
Lander  (1834)  6  Car.  &  P.  (Eng.)   548. 

Statements  in  a  remonstrance  to  the 
board  of  supervisors  against  the  allowance 
of  a  claim  by  the  state's  attorney  are  privi- 
leged, and  to  render  defendant  liable  they 
must  be  both  false  and  malicious.  Young 
t.  Richardson  (1879)  4  HI.  App.  364. 

A  petition  addressed  to  the  common 
council  concerning  the  official  misconduct  of 
the  police  magistrate,  and  seeking  redress, 
is  privileged  if  drawn  and  presented  in 
good  faith,  without  malice,  and  in  the  be- 
lief that  the  charges  are  founded  on  fact, 
even  though  the  charge  is  that  of  a  crime 
and  may  not  be  proved.  Ambrosius  v. 
OTarrell  (1905)  119  HI.  App.  265. 

A  report  by  a  school  trustee  to  the  super- 
intendent concerning  the  conduct  of  his  (the 
trustee's)  predecessor  is  privileged.  Ran- 
som v.  West  (1907)  125  £y.  457,  101  S.  W. 
885. 

In  Greenwood  v.  Cobbey  (1889)  26  Neb. 
449,  42  N.  W.  413,  the  court  seems  to  have 
assumed  that  the  statement  made  by  the 
mayor  to  the  county  council,  reflecting  upon 
the  city  attorney,  would  be  privileged  be- 
cause of  the  occasion  if  made  in  good  faith, 
even  though  otherwise  defamatory. 

In  Lent  v.  Underbill  (1900)  54  App.  Div. 
609,  66  N.  Y.  Supp.  1086,  where  the  report 
of  the  committee  appointed  at  a  school 
meeting  to  examine  the  financial  statement 
of  the  board  of  trustees,  pointing  out  irreg- 
ularities in  the  finances  of  the  district,  was 
read  at  an  adjourned  school  meeting  and 
subsequently  published,  the  trial  court  held 
that  the  report  was  privileged,  and  even  if 
the  statements  contained  in  it  were  not 
true,  it  was  not  actionable  without  proof 
of  express  malice.  The  language  of  the  ap- 
pellate court  also  seems  to  sustain  this 
position,  but  in  another  part  of  the  opinion 
it  appears  that  the  statements  in  the  report 
were  true,  so  that  there  was  apparently  no 
occasion  to  consider  the  question  of  privi- 
lege as  to  false  statements  of  fact. 

Anyone  who  has  business  transactions 
with  any  official  of  the  city  government,  if 
not  satisfied  with  the  manner  in  which  he 
has  been  treated,  may,  without  subjecting 
himself  to  liability,  complain  to  a  superior 
officer.  Fleming  v,  Brauer  (1905)  110  App. 
Kv.  876,  96  N.  Y.  Supp.  594.  As  applied  to 
the  facts  of  the  case,  at  least,  the  hypothe- 
cs of  this  statement  does  not  include  a 
false  statement  of  fact. 

So,  a  statement  made  to  the  president  of 
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a  village,  implying  a  wrongful  intent  and 
purpose  on  the  part  of  the  clerk  of  the 
board  of  trustees  in  including  a  false  item 
in  a  claim  against  the  village,  there  being  a 
question  whether  it  was  done  by  design  or 
by  negligence,  was  qualifledly  privileged. 
Howarth  v.  Barlow  (1906)  113  App.  Div. 
510,  99  N.  Y.  Supp.  457. 

In  an  action  for  slander  because  of  a 
statement  made  in  the  presence  of  three 
persons,  one  of  whom  was  the  mayor,  to 
the  effect  that  the  plaintiff,  a  constable, 
was  of  no  account,  that  he  was  always  at 
home  asleep,  and  there  was  something  rot- 
ten about  it,  the  supreme  court  approved 
an  instruction  to  the  effect  that  the  pre- 
sumption of  law  is  that  the  defendant 
spoke  the  words  honestly,  believing  in  the 
truth  of  the  statements,  although  such 
statements  in  fact  were  false  or  founded 
upon  the  most  erroneous  information;  and 
that  in  order  for  the  plaintiff  to  recover, 
the  burden  was  upon  him  to  prove  to  the 
satisfaction  of  the  jury  that  such  state- 
ments were  spoken  with  actual  malice  in 
fact  towards  the  defendant.  The  court  ob- 
served that  the  occasion  was  privileged,  and 
that  to  make  the  defendant  liable  he  must 
be  shown  to  have  misused  the  occasion  to 
gratify  his  malice;  the  presumption  being 
that  he  believed  his  statements  to  be  true. 
Gatewood  v.  Garrett  (1907)  106  Va.  552,  56 
S.  E.  335. 

Putnam  v.  Browne  (1916)  162  Wis.  624, 
155  N.  W.  910,  while  affirming  the  general 
rule  that  the  privilege  does  not  extend  to 
false  statements  of  fact  respecting  a  can- 
didate, recognizes  that  the  law  will  protect 
one  who  makes  an  entirely  false  charge  of 
crime  against  another  to  an  officer  of  law 
having  a  duty  in  the  premises,  in  good  faith 
believing  it  to  be  true,  and  acting  simply 
from  a  sense  of  public  duty. 

A  report  made  by  a  committee  designated 
by  the  board  of  trustees  of  a  college  of 
pharmacy  to  investigate  the  matter  of  im- 
porting spurious  and  adulterated  drugs, 
charging  the  plaintiff,  who  was  examiner 
and  inspector  of  drugs  for  the  port  of  New 
York,  with  gross  violation  of  his  official 
duty,  the  report  being  forwarded  to  the 
Secretary  of  the  Treasury,  to  whom  be- 
longed the  enforcement  of  the  act  of  Con- 
gress for  preventing  the  importation  of 
improper  drugs,  was  a  privileged  communi- 
cation, and  no  action  can  be  brought 
thereon  without  proof  that  it  was  made 
maliciously  and  without  probable  cause. 
The  occasion' of  the  privilege  repels  the  in- 
ference of  malice  which,  but  for  the  privi- 
lege, would  have  been  drawn  from  its 
injurious  character.  Van  Wyck  v.  Aspin- 
wall  (1858)  17  N.  Y.  190.  Obviously  the 
hypothesis  on  which  the  privilege  is  predi- 
cated includes  the  falsity  in  fact  of  the 
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proof    in    this    respect   rests   upon    the 
plaintiff.160     So,  untrue  statements  in  a 


communication  addressed  to  the  proper 
authorities  in  relation  to  the  removal  of 


matter  referred  to  if  the  charge  was  made 
in  good  faith  and  with  probable  cause  to 
believe  it  true. 

But  words  spoken  by  a  councilman  to  the 
mayor,  iinputating  a  crime  to  a  member  of 
the  police  force,  at  a  time  when  his  official 
conduct  is  not  being  investigated  are  not 
privileged  under  the  Oklahoma  statute, 
which  includes  within  the  class  of  privileged 
communications  one  made  "in  the  proper 
discharge  of  an  official  duty,"  and  "all  criti- 
cisms upon  the,  official  acts  of  any  and  all 
public  officers,  except  where  the  matter 
stated  of  and  concerning  the  official  act 
done,  or  of  the  officer,  falsely  imputes  crime 
to  the  officer  so  criticized. "  Kelly  v.  Godard 
(1916)  —  Okla.  — ,  158  Pac.  1151. 

A  statement  by  a  city  councilman  during 
a  session  of  the  council,  in  reference  to  the 
official  conduct  of  the  superintendent  of 
streets,  that  he  is  a  "downright  thief,"  was 
not  made  on  a  privileged  occasion,  if  there 
was  no  inquiry  pending  before  that  body  as 
to  such  officer's  official  conduct.  Callahan 
v.  Ingram  (1894)  122  Mo.  355,  43  Am.  St. 
Rep.  583,  26  S.  W.  1020. 

A  petition  addressed  by  a  creditor  of  an 
officer  in  the  Army  to  the  Secretary  of  War, 
bona  fide,  and  with  a  view  of  obtaining, 
through  his  interference,  the  payment  of  a 
debt  due,  and  containing  a  statement  of 
facts  which,  though  derogatory  to  the  of- 
ficer's character,  the  creditor  believed  to  be 
true,  is  not  a  malicious  libel  for  which  an 
action  is  maintainable.  In  such  an  action, 
even  upon  the  general  issue,  evidence  may 
be  received  to  show  that  the  writer  bona 
fide  believed  the  facts  stated  in  the  petition 
to  be  true.  Fairraan  v.  Ives  (1822)  5  Barn. 
&  Aid.  642,  106  Eng.  Reprint,  1325,  1  Dowl. 
&  R.  252,  1  Chitty,  85,  24  Revised  Rep.  514. 

"OCoogler  v.  Rhodes  (1896)  38  Fla.  240, 
56  Am.  St.  Rep.  170,  21  So.  109  (holding 
specifically  that  statements  in  a  letter  ad- 
dressed to  the  governor  by  a  citizen  and 
elector  protesting  against  the  appointment 
of  plaintiff  as  sheriff,  who  had  been  named, 
but  whose  commission  and  appointment  had 
not  been  issued  and  delivered,  and  charging 
that  it  was  a  notorious  fact  that  he  had 
run  a  house  of  prostitution,  and  that  his 
mistress  had  been  indicted  in  the  courts, 
were  qualifledly  privileged,  and  that  no  ac- 
tion could  be  maintained  thereon,  although 
the  statements  were  not  true,  if  there  was 
reasonable  ground  to  believe  them  true,  and 
they  were  published  in  good  faith,  under  an 
honest  belief  in  their  truth,  with  motives 
for  the  public  good,  without  any  private 
personal  malice  toward  the  plaintiff. 

A  letter  written  to  a  public  board,  giving 
information  concerning  the  qualities,  char- 
acter, and  past  experiences  of  one  seeking 
to  be  elected  by  that  board  to  an  important 
public  position,  is  a  privileged  communica- 
tion; and  where  it  was  written  without 
malice  and  in  the  interest  of  the  best  selec- 
tion of  a  public  official,  it  will  not  be  con- 
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sidered  libelous,  although  statements  therein 
reflect  on  the  integrity  and  ability  of  the 
candidate.  Even  if  the  statements  con- 
tained in  the  letter  are  not  true,  but  are 
believed  to  be  true  by  the  officer  making 
them  in  the  discharge  of  his  duty,  they  are 
also  privileged.  Irion  v.  Knapp  (1913)  132 
La.  60,  43  L.R.A.(N.S.)  940,  60  So.  719.  In 
this  case  the  letter  stated  that  the  plaintiff 
had  grossly  and  wrongfully  mismanaged  the 
affairs  of  a  corporation  of  which  he  was 
president.  The  defendant,  who  wrote  it, 
did  so  at  the  request  of  persons  who  were 
desirous  to  have  the  facts  in  relation  to  the 
plaintiffs  fitness  for  the  position  put  be- 
fore the  public  authorities. 

Communications  made  by  a  resident  of  a 
town  in  response  to  inquiries  directed  to 
him  by  a  United  States  postoffice  inspector 
as  to  the  character  and  qualifications  of  an 
applicant  for  the  position  of  postmaster  of 
the  town  are  privileged  if  made  in  good 
faith  and  from  an  honest  motive,  without 
malice.  Posnett  v.  Marble  (1890)  62  Vt. 
481,  11  L.R.A.  162,  22  Am.  St.  Rep.  126,  20 
Atl.  813.  The  opinion  makes  it  clear  that 
this  is  true  even  upon  the  assumption  that 
the  statements  are  in  fact  false. 

A  communication  to  the  public  at  large 
in  a  newspaper  in  respect  to  the  qualifica- 
tions of  a  candidate  for  an  office,  the  ap- 
pointment to  which  is  made  by  a  board  of 
a  limited  number  does  not  stand  on  the 
same  footing  of  privilege  as  if  addressed  to 
the  appointing  power.  Hunt  v.  Bennett 
(1859)  19  N.  Y.  173,  In  this  case,  the 
newspaper  article  contained  statements  as 
to  matters  of  fact  reflecting  upon  the  appli- 
cant for  appointment  by  the  common  coun- 
cil to  the  office  of  police  justice.  The  court 
said  that,  if  the  defendant's  opinion  of  the 
plaintiff's  character  and  qualifications  as  an 
officer  had  been  contained  in  a  remonstrance 
against  his  appointment  to  the  office  for 
which  it  was  asserted  that  he  was  a  candi- 
date, and  had  been  presented  to  the  ap- 
pointing power  without  an  unnecessary 
publication  in  a  newspaper,  the  point  of 
privilege  would  have  been  well  made;  but 
as  it  was,  he  had  been  assailed  through  the 
columns  of  a  public  journal,  as  if  he  were 
a  candidate  for  the  suffrages  of  the  people, 
and  not  of  an  appointing  power,  and  the 
publication  was  not,  therefore,  a  privileged 
one. 

A  statement  by  a  parishioner,  in  the 
presence  of  other  persons,  to  the  justices, 
imputing  perjury  to  one  who  had  been 
named  to  the  justices  as  a  proper  person  for 
appointment  as  constable,  is  a  privileged 
communication  if  made  bona  fide,  in  the 
belief  that  it  was  true.  Kershaw  v.  Bailey 
(1848)  1  Exch.  743,  154  Eng.  Reprint,  316, 
17  L.  J.  Exch.  N.  S.  129. 

And  the  Texas  court  of  civil  appeals  in 
Knapp  v.  Campbell  (1896)  14  Tex.  Civ.  App. 
199,  36  S.  W.  765,  while  holding  that  the 
candidacy  of  plaintiff  for  the  office  of  col- 
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in  officer  are  qualifledly  privileged.161 
The  qualified  privilege  now  under  dis- 
cussion has  been  held  to  apply  to  com- 


munications made  to  a  common  eouneil 
or  even  to  a  town  meeting  in  respect  to 
matters  coming  before  those  bodies  for 


lector  of  customs,  which  was  in  the  appoint* 
meat  of  the  President,  did  not  furnish  the 
occasion  for  a  newspaper  article  of  general 
circulation,  imputing  the  crime  of  maintain- 
ing a  gambling  house  to  him,  clearly  im- 
plied that  the  statement  as  to  the  crime 
would  have  been  privileged  if  contained  in 
a  paper  addressed  to  the  proper  authorities. 

The  decision  in  Law  v.  Scott  (1822)  5 
Harr.  A  J.  (Aid.)  438,  on  this  point,  is 
merely  to  the  effect  that  falsehood  and 
malice  would  not  be  implied  from  a  state- 
ment made  confidentially  to  a  United 
States  Senator,  at  his  request,  concerning 
a  person  whose  appointment  to  office  was 
before  the  Senator  for  confirmation.  It  did 
not  appear  in  fact  in  this  case  that  the 
statements  were  false,  and  there  was,  there- 
fore, no  occasion  to  consider  whether  they 
would  have  been  privileged  if  false,  but 
made  in  good  faith,  without  malice,  and  on 
reasonable  grounds  to  believe  in  their  truth. 

In  instructing  the  jury  on  the  question  of 
privilege  of  a  letter  addressed  to  the  chief 
secretary  of  the  Postmaster  General,  com- 
plaining of  the  conduct  of  a  guard  of  the 
Exeter  mail,  by  reason  of  which  he  was 
dismissed  from  his  situation,  Taunton,  J., 
insisted  not  only  upon  the  necessity  of  ab- 
sence of  malice,  but  also  on  the  existence 
of  probable  cause  to  believe  in  the  truth  of 
the  facts  stated;  observing  that  if  the  com- 
munication was  founded  on  facts  stated  by 
the  defendant's  wife,  and  made  in  good 
faith,  with  a  belief  in  its  truth, — not  an 
idle  or  groundless  belief,  but  one  for  which 
there  was  reasonable  and  probable  cause, — 
it  would  be  justifiable,  although  it  might 
ultimately  turn  out  that  some  of  the  facts 
were  not  strictly  true.  Blake  v.  Pilfold 
(1832)  1  Moody  &  K.  (Eng.)  198. 

151 A  petition  to  a  municipal  council  for 
the  removal  of  one  from  the  office  of  pound 
keeper,  for  alleged  misconduct,  is  an  occa- 
sion of  qualified  privilege.  Goodwin  v. 
Graves  (1904)  4  Ont  Week.  Rep.  449. 

A  letter  written  by  a  barrister,  complain- 
ing of  the  conduct  of  a  sheriff,  addressed  to 
the  secretary  of  the  government  fay  which 
the  latter  was  appointed  to  his  office,  and 
which  had  the  power  of  dismissing  him,  is 
privileged  if  made  in  good  faith  and  unac- 
companied by  any  facts  which  would  show 
express  malice,  assuming  that  there  was  no 
communication  by  the  defendant  of  its  con- 
tents to  anyone  not  legitimately  interested 
therein.  Des  Barres  v.  Tremaine  (1883)  16 
R.  S.  215. 

In  Ramsey  v.  Cheek  (1891)  109  N.  C.  270, 
13  S.  E.  775,  where  the  libel  was  contained 
in  a  letter  written  by  defendant,  a  private 
citizen,  to  the  superintendent  of  the  census, 
stating  that  the  plaintiff,  who  had  been 
named  as  enumerator,  had  murdered  two 
men,  and  was  the  leader  in  defrauding  the 
defendant  out  of  the  election  to  the  state 
senate  at  the  last  election/  the  court  ex- 
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pressly  adopts  the  view  that  the  privilege 
extends  even  to  false  statements  of  facts 
imputing  a  crime  to  the  plaintiff  if  the 
statements  are  made  bona  fide,  without  ac- 
tual malice  or  neglect  of  the  means  at  hand 
for  ascertaining  the  truth.  The  court  ex- 
pressly dissents  from  the  opposite  doctrine 
laid  down  in  Wakefield  v.  Smithwick  (1857) 
49  N.  C.  (4  Jones,  L.)  327,  and  observes 
that  if  the  words  are  true,  the  defendant 
does  not  need  the  protection  of  the  privi- 
lege; that  is,  it  is  when  they  are  false  that 
he  claims  it;  and  that  to  strip  him  of  such 
privilege  there  must  be  falsehood  and 
malice.  Again,  the  court  expresses  the 
thought  in  the  statement  that  proof  that 
the  words  are  false  is  not  sufficient  evidence 
of  malice  unless  there  is  evidence  that  the 
defendant  knew,  at  the  time  of  using  them, 
that  they  were  false, — that  the  defendant 
was  mistaken  in  the  charges  made  by  him 
on  such  confidential  or  privileged  occasion 
is,  taken  alone,  no  evidence  of  malice.  Ap- 
parently the  only  qualification .  of  the  view 
adopted  by  the  court,  at  least  as  applied  to 
libels  of  the  character  in  question,  is  that 
suggested  by  the  statement  that  if  the 
means  are  at  hand  for  ascertaining  the 
truth  of  the  matter,  and  the  defendant  neg- 
lects to  avail  himself  of  them,  and  chooses 
rather  to  remain  in  ignoranee  .  when  he 
might  obtain  full  information,  there  will 
be  no  support  for  any  claim  of  privilege. 

It  is  to  the  public  interest  that  the  un- 
fitness or  derelictions  of  public  officials 
should  be  reported  to  the  authority  having 
the  power  of  removal,  and  any  citizen  bona 
fide  making  suoh  report  does  no  more  than 
his  duty,  and  is  protected  by  public  policy 
against  the  recovery  of  damages,  even 
though  the  charge  should  prove  to  be  false. 
But  public  justice  will  not  permit  the  gov- 
ernment archives  to  be  made,  with  impu- 
nity, the  receptacle  of  false  and  defamatory 
charges  put  forward  to  secure  the  removal 
of  an  officer,  whereby  the  malice  of  the, 
party  making  such  charge  may  be  gratified, 
or  some  benefit  or  advantage,  direct  or 
indirect,  may  come  to  him.  Ramsey  v. 
Cheek  (H.  C.)  supra. 

A  petition  to  the  legislature  for  redress, 
complaining  of  the  attorney  general,  is 
privileged  with  respect  to  any  imputations 
of  crime  to  a  third  person  which  were  neces- 
sarily involved,  although  they  were  not  jus- 
tified in  fact,  if,  as  here,  the  petitioner  had 
probable  ground  to  believe  they  were  true. 
Reid  v.  Delorme  (1806)  2  Brev.  (S.  C.)  76. 

A  communication  to  the  mayor  upon 
matters  pertinent  to  the  removal  of  an  of- 
ficer whom  the  mayor  has  the  power  to 
remove  is  privileged,  and  to  be  actionable 
must  spring  from  express  malice.  Frank  v. 
Dessena  (1882)  5  N.  J,  L  J.  185. 

In  Carpenter  v.  Bailey   (1876)   56.  N.  H. 

283,   a   civil   action    for   alleged   libel   con- 

|  tsined  in  a  petition  for  the  removal  of  a 
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consideration  and  action.153  And  it 
seems  that  the  privilege  may  extend  to 
untrue  statements  in  communications 
addressed  to  a  limited  number  of  persona 


who  have  a  special  interest  in  the  matter 
as  distinguished  from  the  interest  shared 
by  the  members  of  the  public  generally, 
though  they  have  no  particular  duty  in 


purchasing  agent  at  a  naval  station,  the 
court  apparently  was  of  the  opinion  that 
a  belief  in  the  truth  of  the  statements, 
founded  on  reasonable  grounds,  would  re- 
lieve the  defendant  from  liability  if  the 
occasion  was  a  privileged  one;  that  is,  if 
the  object  was  to  remove  an  incompetent 
officer,  or  to  give  useful  information  to  the 
community,  or  to  those  who  had  a  right 
and  ought  to  know. 

A  statement  by  a  postoffice  inspector  to 
an  assistant  postmaster,  to  the  effect  that 
he  had  charged  a  clerk  with  abstracting 
money  from  letters,  and  had  concluded  to 
suspend  him,  is  privileged  in  the  absence  of 
malice,  the  burden  of  showing  which  was 
upon  the  plaintiff.  Dewe  v.  Waterbury 
(1880)  6  Can.  S.  C.  143. 

A  letter  from  a  citizen  of  a  municipality, 
addressed  to  the  chairman  of  the  police 
committee,  accusing  plaintiff,  the  chief  of 
police,  of  treating  citizens  with  arroganee 
and  with  want  of  politeness,  and  of  being 
guilty  of  conduct  unworthy  of  any  well- 
bred  man,  was  held  in  Hebert  v.  La  Pointe 
(1895)  Rap.  Jud.  (Quebec)  12  C.  S.  123,  to 
be  privileged,  there  being  no  false  statement 
of  fact,  and  no  proof  that  the  letter  was 
inspired  by  malice. 

In  Bligh  v.  Warren  (1909)  46  N.  S.  440, 
it  was  assumed  that  a  letter  addressed  to 
the  attorney  general,  making  certain 
charges  against  a  justice  of  the  peace,  was 
the  subject  of  a  qualified  privilege,  the 
question  being  merely  whether  the  trial 
judge  had  sufficiently  defined  malice,  the 
court  being  of  the  opinion  that  there  was 
nothing  misleading  in  the  instruction  on 
that  point. 

Other  cases  in  point  as  to  communica- 
tions in  relation  to  the  removal  of  officers 
will  be  found  in  the  note  to  Yancey  v. 
Com.  25  L.R.A.(N.S.)  455. 

1M  Bradley  v.  Heath  (1831)  12  Pick. 
(Mass.)  163,  22  Am.  Dec.  418,  is  not  in 
point  on  its  facts,  as  the  plaintiff  in  that 
case  was  not  an  officer  or  a  candidate  for 
office,  the  action  being  for  slander  because 
of  a  statement  by  the  defendant,  while  act- 
ing as  a  selectman  at  a  town  meeting,  that 
the  plaintiff  had  put  in  two  votes.  The 
case,  however,  is  referred  to  here  because  of 
Chief  Justice  Shaw's  statement  of  the  prin- 
ciple with  respect  to  privilege.  He  said: 
"Where  words  imputing  misconduct  to  an- 
other are  spoken  by  one  having  a  duty  to 
perform,  and  the  words  are  spoken  in  good 
faith  and  in  the  belief  that  it  comes  within 
the  discharge  of  that  duty,  or  where  they 
are  spoken  in  good  faith  to  those  who  have 
an  interest  in  the  communication,  and  a 
right  to  know  and  act  upon  the  facts  stated, 
no  presumption  of  malice  arises  from  the 
speaking  of  the  words;  and  therefore  no  ac- 
tion can  be  maintained  in  such  cases,  with- 
out proof  of  express  malice."    It  was  held 
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in  this  case  that  the  statement  was  privi- 
leged, there  being  evidence  that  the  manner 
of  plaintiff's  voting  at  the  time  the  words 
were  uttered  was  such  as  to  excite  suspicion 
and  induce  the  belief  that  he  had  put  in 
more  votes  than  one.  The  implication  is 
that  this  would  be  true  even  upon  the  as- 
sumption that  the  statement  was  not  true 
in  fact. 

A  statement  by  a  voter  and  taxpayer  at 
a  town  meeting  when  an  application  was 
under  consideration  to  reimburse  the  town 
assessors  for  expenses  incurred  in  defend- 
ing a  suit  which,  it  was  claimed,  was 
brought  against  them  for  acts  done  in  their 
official  capacity,  to  the  effect  that  the  suit 
in  fact  was  brought  against  them  for  mak- 
ing false  answers  to  interrogatories  pro- 
pounded to  them  in  another  suit,  is  privi- 
leged, if  made  in  good  faith  and  in  the  be- 
lief that  it  was  true,  without  actual  malice 
toward  the  plaintiff;  and  the  plaintiff  can- 
not recover  unless  he  offers  proof  of  actual 
malice  on  the  part  of  the  defendant.  Smith 
v.  Higgins  (1860)  16  Gray  (Mass.)  251. 

In  Spencer  v.  Amerton  (1835)  1  Moody 
&  R.  (Eng.)  470,  charges  were  made  by  a 
ratepayer  against  the  constable  of  the  dis- 
trict in  a  letter  addressed  to  a  meeting  of 
ratepayers  which  had  been  called  to  inves- 
tigate the  constable's  disposal  of  certain 
funds.  The  court  observed  that  the  com- 
munication was  one  which,  if  made  bona 
fide  by  word  of  mouth  by  a  party  inter- 
ested, at  the  meeting,  would  have  been  priv- 
ileged, and  that  it  was  equally  clear  that 
if  he  had  had  any  sufficient  reason  for  being 
absent,  he  might  have  sent  in  writing  what 
he  could  not  come  to  say  verbally;  but  that, 
in  the  circumstances,  it  was  incumbent 
upon  him  to  show  that  his  absence  from  the 
meeting  was  not  wilful.  This  was  in  reply 
to  the  contention  of  the  plaintiff  that,  ad- 
mitting that  the  statement,  if  made  at  the 
meeting,  might  have  been  privileged,  he  had 
no  right  to  send  it  in  the  form  of  a  letter, 
and  that  to  claim  a  privilege  of  such  a  na- 
ture he  was  bound  to  make  use  of  the  form 
least  injurious  to  the  person  whose  charac- 
ter was  at  stake. 

A  statement  made  at  a  town  meeting  to 
the  effect  that  the  plaintiff,  the  supervisor 
of  schools,  had  burned  textbooks,  was  held 
in  Bradford  v.  Clark  (1897)  90  Me.  298,  38 
Atl.  229,  to  be  privileged  because  made  in 
good  faith  and  in  the  Interest  of  the  voters 
and  taxpayers,  and  in  an  honest  belief  in 
its  truth,  and  with  reasonable  grounds 
therefor. 

In  Dodds  v.  Henry  (1812)  9  Mass.  262, 
involving  statements  at  a  town  meeting 
that  the  plaintiff,  the  town  clerk,  had  acted 
corruptly  in  the  discharge  of  his  duties,  the 
court,  in  answer  to  the  objection  that  the 
defendant,  as  a  voter  in  the  meeting,  had 
a  legal  right  to   scrutinise  into,  and  to 
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respect  thereof.158  The  privilege  of  such 
communications  is,  however,  lost  if  they 
are  given  unnecessary  circulation  by  the 
person  making  them.**4  To  come  within 
the  protection  of  the  privilege,  the  com- 
munication must  be  addressed  to  per- 


sons or'  officers  having  some  duty  in  the 
premises,  or  who  may  be  at  least  reason- 
ably supposed  to  have  such  a  duty,  but 
there  seems  to  be  some  doubt  whether  an 
honest  mistake  in  this  respect  will  de- 
stroy the  privilege.165     The  privilege,  as 


animadvert  upon,  the  plaintiff's  official  con- 
duet,  and  that  the  occasion  was  like  a  legal 
proceeding  in  a  court  of  justice,  said  that 
it  perceived  no  such  analogy;  that  if  a  citi- 
■en,  observing  the  town  clerk  or  other  of- 
ficer swerving  from  the  line  of  his  duty, 
should  decently  suggest  his  error  to  him, 
there  could  certainly  be  nothing  censurable 
in  such  conduct;  but  that  it  would  be  mis- 
chievous in  a  high  degree  if  the  citizen 
could,  with  impunity,  falsely  charge  an  of- 
ficer with  wilful  misconduct,  before  the 
usembly  of  his  fellow  citizens;  that  no 
man  of  character  would  be  willing  to  accept 
an  office  if,  in  consequence,  he  ceased  to  be 
protected  by  the  law  from  the  calumnies  of 
his  fellqw  citizens  who  might  be  disposed 
to  slander  him.  It  is  not  clear  whether  this 
is  stated  upon  the  assumption  that  the  de- 
fendant honestly  believed  and  had  reason- 
able grounds  to  believe  in  the  truth  of  his 
statements. 

w*  A  statement  by  an  elector,  upon  being 
asked  by  persons  who  were  canvassing  for 
a  candidate  for  member  of  the  city  council, 
why  he  would  not  vote  for  the  latter,  that 
he  was  not  willing  to  vote  for  a  man  against 
whom  an  accusation  had  been  made  of  de- 
manding money  to  secure  an  applicant  a 
position  on  the  police  force,  is  privileged 
when  made  in  good  faith.  Ouimet  v.  Du- 
rand  (1905)  Rap.  Jud.  (Quebec)  28  C.  S. 
465. 

A  statement  by  a  marshal  of  police  to  a 
friend  of  plaintiff,  who  was  pressing  for 
plaintiff's  appointment,  as  a  reason  for  not 
appointing  Mm,  that  "they  say  he  is  a 
church  robber,"  is  privileged  in  the  absence 
of  express  malice.  Brockerman  v.  Keyser 
(1851)   1  Phila.  (Pa.)  243. 

i**In  Jackson  v.  Mayne  (1868)  10  L.  T. 
K.  S.  (Eng.)  309,  where  police  sheets  issued 
and  read  to  the  metropolitan  police  con- 
tained a  charge  that  the  plaintiff,  an  in- 
spector, had  been  dismissed  for  making 
false  accounts,  which  was  true  as  to  the 
former  but  untrue  as  to  the  latter  state- 
ment, Keating,  J.,  in  instructing  the  jury, 
•aid  that  the  occasion  of  the  publication  did 
not  make  the  communication  privileged, — 
apparently  for  the  reason  that  the  publica- 
tion was  excessive. 

The  qualified  privilege  extending  even  to 
false  statements  of  fact,  which  protects  a 
communication  to  a  superior  official  respect- 
ing the  conduct  of  an  inferior  official,  is 
lost  if  it  is  communicated  to  the  news- 
papers in  advance  of  its  delivery  to  the 
superior  official.  Bingham  v.  Gaynor  (1911) 
203  N.  T.  27,  06  N.  E.  54,  affirming  ( 1010) 
141  App.  Div.  301,  126  N.  Y.  Supp.  353. 

The  decision  in  Laing  v.  Nelson  (1894)  40 
Heb.  252,  58  N.  W.  846,  involving  state- 
ment* to  the  effect  that  plaintiff,  a  candi- 
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date  for  the  office  of  postmaster,  was  a 
criminal,  a  forger,  a  'dishonest  man,  and  had 
committed  crimes  which  should  put  him  in 
the  penitentiary,  that  in  an  action  for  slan- 
der, the  occasion  of  the  publication  being 
one  for  aualified  privilege,  evidence  of  the 
falsity  or  the  charges  is  admissible  on  the 
part  of  the  plaintiff  as  tending  to  prove 
malice,  although  such  evidence  is  not  of 
itself  sufficient  for  that  purpose,  and  only 
becomes  sufficient  when  coupled  with  evi- 
dence tending  to  show  that  the  defendant 
made  the  charges  knowing  them  to  be  false, 
or  with'  other  evidence  tending  to  show 
malice, — seems  to  imply  that  the  privilege 
may  extend  even  to  false  statements  of 
fact.  In  this  case  the  statements  in  ques- 
tion appear  to  have  been  made  to  persons 
who  received  their  mail  at  the  postoffice, 
and  for  the  purpose  of  guiding  them  in  ref- 
erence to  signing  petitions  and  remon- 
strances in  connection  with  the  appointment 
of  a  postmaster. 

In  Des  Barres  v.  Tremaine  (1883)  16 
K.  S.  215,  it  was  assumed  that  the  privilege 
of  a  letter  written  by  a  barrister,  addressed 
to  an  officer  having  a  power  and  duty  in 
the  premises,  complaining  of  the  conduct  of 
a  sheriff,  would  be  lost  if  read  by  the  de- 
fendant to  a  person  having  no  interest  in 
the  transaction  referred  to.  But  it  was  also 
assumed  that  the  reading  of  the  letter  to 
a  client  who  was  interested  in  the  transac- 
tion in  respect  of  which  complaint  was 
made  would  not  defeat  the  privilege.  The 
court  somewhat  reluctantly  refused  to  dis- 
turb the  finding  of  the  jury  against  the 
plaintiffs  contention  that  tne  letter  was 
read  to  a  person  not  interested,  one  of  the 
judges  observing  that  he  had  tried  the  case, 
and  that  if  he  had  been  on  the  jury  he 
would  have  found  the  other  way,  but  his 
opinion  was  not  so  strong  as  to  warrant  him 
in  interfering  with  the  verdict. 

IMA  letter  attacking  the  governor's  ap- 
pointment of  a  supervisor  of  elections  be- 
cause of  the  bad  character  of  the  appointee, 
and  intended  to  influence  the  addressee  to 
antagonize  the  governor's  re-election,  is  not 
privileged  against  a  claim  of  libel  on  the 
part  of  the  supervisor  by  the  fact  that  the 
addressee  is  chairman  of  the  state  central 
committee  of  a  political  party,  where  he 
has  no  more  authority  or  duty  to  secure  the 
removal  of  the  supervisor  than  the  writer 
has.  Coffin  v.  Brown  (1901)  94  Md.  190,  65 
L.R.A.  782,  89  Am.  St.  Rep.  422,  60  Atl.  567. 

The  privilege  of  a  communication  to  the 
secretary  of  state  by  an  inhabitant  of  a 
borough,  imputing  to  one  who  is  town  clerk 
and  clerk  to  the  justices  corruption  in  the 
latter  office,  is  lost  for  the  reason  that  the 
secretary  of  state  had  no  direct  authority 
in  respect  of  the  matter  complained  of,  and 
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already  indicated,  is  generally  regarded 
as  qualified  or  conditional,  and  not 
absolute;  that  is,  it  depends  upon  a 
proper  motive  and  the  absence  of  actual 
malice,  and  probably  upon  the  existence 


of  reasonable  grounds  to  believe  in  the 
truth  of  the  statement,  although  the  lat- 
ter point  is  not  always  expressly  insisted 
upon.166  And  malice  which  will  destroy 
the  qualified  privilege  otherwise  attach- 


was  not  a  competent  tribunal  to  receive  the 
application.  Blagg  v.  Sturt  (1846)  10  Q.  B. 
899,  116  Eng.  Reprint,  340,  16  L.  J.  Q.  B. 
N.  S.  39,  11  Jur.  1011,  9  Eng.  Rul.  Cas.  117. 

In  order  that  the  occasion  may  be  privi- 
leged, the  communication  must  be  addressed 
to  the  proper  persons.  Thus,  in  Hebditch 
v.  Macllwaine  [1894]  2  Q.  B.  (Eng.)  54,  63 
L.  J.  Q.  B.  587,  9  Reports,  452,  70  L.  T.  N.  S. 
826,  42  Week.  Rep.  422,  58  J.  P.  620,  the 
court  of  appeal  held  that  a  letter  addressed 
by  defendants,  who  were  ratepayers  of  the 
parish,  to  the  board  of  guardians,  charging 
the  plaintiff,  who  had  been  elected  to  the 
office  of  guardian  of  the  poor  of  the  parish, 
with  treating  at  an  election,  was  not  upon 
an  occasion  of  privilege,  since  the  board  had 
no  power  or  duty  in  the  premises,  and  it 
was  held  that  the  result  was  not  affected 
by  the  fact  that  defendants  may  have  hon- 
estly and  reasonably  believed  that  the 
board  did  have  such  a  power  or  duty. 

In  Harrison  v.  Bush  (1855)  5  El.  &  Bl. 
344,  119  Eng.  Reprint,  509,  25  L.  J.  Q.  B. 
N.  S.  25,  1  Jur.  N.  S.  846,  3  Week.  Rep. 
474,  the  court  referred  to  Blagg  v.  Sturt 
(Eng.)  supra,  but  said  that  it  was  not  nec- 
essary to  decide  whether  the  privilege  of  a 
communication  was  lost  because  the  defend- 
ant, in  good  faith  and  by  an  honest  mis- 
take, sent  it  to  the  wrong  officer,  or  to  a 
person  who  had  no  power  in  the  matter,  as 
in  this  case  it  was  sent  to  the  proper  officer. 

M«  In  White  v.  Nicholls  (1845)  3  How. 
(U.  S.)  266,  11  L.  ed.  591,  a  judgment  for 
defendant  in  an  action  based  upon  state- 
ments in  a  petition  to  the  President  for 
removal  of  the  collector  of  customs  was 
reversed  on  the  ground  that  evidence  tend- 
ing to  show  express  malice  should  have 
been  submitted  to  the  jury. 

The  denial  of  the  privilege  in  Raymond 
v.  United  States  (1905)  25  App.  D.  C.  555, 
to  a  letter  addressed  to  the  commissioners 
of  the  District,  in  reference  to  the  alleged 
misconduct  of  some  subordinate  officers, 
rested  upon  the  grounds  of  the  scurrilous 
character  of  the  communication,  the  fact 
that  it  was  not  confined  to  the  commission- 
ers, copies  of  the  letter  having  been  sent  to 
all  persons  attacked  in  it,  and  that  there 
was  not  the  slightest  attempt  to  show  any 
foundation  whatever  for  the  charges. 

And  the  denial  of  the  privilege  in  United 
States  v.  Bustos  (1909)  13  Philippine,  690, 
to  a  complaint  to  the  acting  governor  gen- 
eral charging  misconduct  against  certain 
officers  in  the  administration  of  justice,  was 
upon  the  ground  that  the  charges  were  not 
made  in  good  faith,  but  maliciously. 

And  for  the  same  reason,  a  judgment  of 
nonsuit  was  reversed  in  Pearce  v.  Brower 
(1883)  72  Ga.  243,  the  action  being  based 
on   communications   addressed  by   a  road 
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commissioner  to  the  board  of  supervisors, 
charging  plaintiff  with  misappropriation. 

Statements  imputing  dishonesty,  incorpo- 
rated in  charges  made  against  a  patrolman 
to  a  body  which  had  the  right  to  discharge 
him,  are  qualifiedly  privileged;  but  to  make 
the  privilege  available,  the  statements  must 
have  been  made  in  good  faith  and  without 
malice,  the  facts  in  that  regard  being  held 
to  be  a  question  for  the  jury.  Dwyer  v. 
Libert  (1917)   30  Idaho,  576,  167  Pac.  651. 

And  so  in  People  v.  Seaman  (1887)  6 
N.  Y.  S.  R.  765  (criminal  case),  it  was  as- 
sumed that  a  letter  addressed  to  the  super- 
intendent of  public  instruction,  imputing 
criminal  offenses  to  a  school  district  trus- 
tee, and  asking  if  they  were  not  ground  for 
expelling  him,  was  privileged  if  written  in 
good  faith,  but  it  was  held  that  there  was 
sufficient  evidence  of  malice  to  justify  a 
conviction. 

In  Gray  v.  Pentland  (1815)  2  Serg.  &  R. 
(Pa.)  23,  it  is  held  that  want  of  probable 
cause  to  believe  in  the  truth  of  the  state- 
ments may  be  left  to  the  jury  as  evidence 
of  malice  which  would  defeat  the  qualified 
privilege  attaching  to  statements  in  an  af- 
fidavit sent  to  the  governor,  relative  to  the 
official  conduct  of  an  officer  removable  by 
him. 

In  Ellsworth  v.  Hayes  (1888)  71  Wis. 
427,  37  N.  W.  249,  an  action  for  slander 
because  of  imputations  on  the  honesty  of 
an  election  inspector  in  counting  votes,  the 
refusal  of  a  requested  instruction  to  the  ef- 
fect that  if  the  statement  was  made  hoar 
estly  and  in  good  faith,  for  the  purpose  of 
having  a  recount,  it  would  be  privileged* 
was  upon  the  ground  that  there  was  no  evi- 
dence which  would  support  a  finding  of 
these  facts  by  the  jury. 

So,  a  communication  addressed  to  a  pub- 
lic body  or  the  government,  respecting  the 
conduct  of  an  officer  over  whose  conduct 
the  addressee  has  the  power  of  control,  is 
not  privileged  unless  made  in  good  faith* 
Corbett  v.  Jackson  (1844)  1  U.  C.  Q.  B.  128. 

The  view  taken  in  State  v.  Burnham 
(1837)  9  N.  H.  34,  31  Am.  Dec  217,  a  crimi- 
nal libel,  is  that  truth,  though  not  of  itself 
a  justification  apart  from  a  privileged  occa- 
sion, is  sufficient  to  exonerate  defendant 
from  criminal  responsibility,  even  if  he  was 
actuated  by  express  malice;  but  that  prob- 
able cause  to  believe  is  not  sufficient  if  the 
statement  was  in  fact  false,  and  defendant 
was  prompted  by  actual  malice. 

In   Gray   v.    Pentland    (Pa.)    Bupra,   the 
court  in  effect  denied  that  accusations  pre* 
ferred  to  the  governor  against  a  man  in 
office  who  was  removable  by  the  governor., 
were  the  subject  of  an  absolute  privilege*  ; 
holding  that   they  were  the   subject  of   &  ' 
qualified  privilege  if  made  without  malice 
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iog  to  a  communication  of  the  character 
now  under  consideration  may  in  some 
instances  be  inferred  from  the  tone  and 
9tyle  of  the  communication  without  ex- 
trinsic proof.1*7 
Of   course,    if    a    communication    or 


statement  respecting  an  officer  or  candi- 
date is  made  in  the  course  of  a  judicial 
proceeding,  it  enjoys  the  absolute  privi- 
lege which  extends  to  judicial  proceed- 
ings.168 And  in  a  few  instances180  the 
privilege  has  been  regarded  as  absolute 


and  with  probable  cause  to  believe  in  their 

truth. 

It  seems  to  be  assumed  in  McLay  v. 
Bruce  County  (1887)  14  Ont.  Rep.  398,  that 
charges  made  before  a  commissioner  ap- 
pointed by  the  lieutenant  governor  of  the 
province  to  investigate  the  conduct  of  the 
plaintiff  as  registrar  would  not  be  privi- 
leged if  false  and  maliciously  made.  The 
facts  pleaded,  however,  seem  to  have  been 
sufficient  to  support  a  cause  of  action  for 
malicious  prosecution. 

The  denial  of  the  privilege  to  a  letter  ad- 
dressed to  the  poor  law  commissioners, 
complaining  of  the  conduct  of  a  former 
guardian  of  the  poor,  in  Warman  v.  Hine 
(1837)  1  Jur.  (Eng.)  820,  was  upon  the  as- 
sumption that  the  circumstances  justified  a 
finding  of  actual  malice. 

In  Proctor  v.  Webster  (1885)  L.  R.  16 
Q.  B.  Div.  (Eng.)  112,  it  was  held  that  an 
tction  for  libel  might  be  maintained  for 
statements  in  a  letter  addressed  to  the 
Privy  Council,  respecting  the  conduct  of  an 
officer  over  whom  the  Council  had  the  power 
of  removal,  upon  proof  of  express  malice, 
notwithstanding  the  contention  that  the 
matter  was  privileged  in  the  same  manner 
as  a  statement  during  the  proceedings  of 
one  of  the  regular  courts  of  justice.  The 
fourt  said,  in  support  of  its  decision: 
"Apart  from  judicial  proceedings  there  is  a 
class  of  cases  where  complaints  have  been 
made  to  high  officers  of  state,  and  in  which 
it  has  been  held  that  statements  made  in 
such  complaints  are  privileged,  in  the  same 
manner  as  statements  by  masters  relating 
to  their  servants.  In  none  of  these  eases 
has  it  been  suggested  that  there  is  any  such 
absolute  privilege  as  that  contended  for." 

Win  Tyree  v.  Harrison  (1902)  100  Va. 
540,  42  S.  E.  195,  it  was  held  in  effect  that 
the  language  in  which  a  letter  addressed  to 
the  mayor,  protesting  against  the  conduct 
of  the  plaintiff,  a  policeman,  was  couched, 
was  so  strong  and  violent  as  to  raise  a 
question  foT  the  jury  as  to  malice  on  the 
part  of  the  defendant  which  would  defeat 
the  privilege. 

Malice  which  will  defeat  the  privilege  of 
a  communication  addressed  to  the  proper 
body  may  be  inferred  from  the  manner  in 
which  the  words  are  spoken,  and  from  the 
words  themselves.  Crate  v.  McCallum 
(1905)  11  Ont.  L.  Rep.  81.  In  that  case  the 
defendant,  who  was  a  member  of  the  town 
council  while  a  report  was  under  considera- 
tion involving  an  undercharge  of  taxes 
*gainst  his  property,  which  was  due  to  a 
mistake  of  the  plaintiff,  who  was  formerly 
town  assessor,  accused  the  plaintiff  of  hav- 
ing violated  his  oath  of  office,  and  having 
threatened  to  tax  defendant  out  of  town; 
ttyifig  that  he   (defendant)   was  sorry  he 
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had  not  prosecuted  him  before  a  judge. 
The  court  was  of  the  opinion  that  while  the 
statement  might  have  been  privileged  so 
far  as  it  implied  that  the  assessment  was 
unfair  and  excessive,  the  additional  lan- 
guage supported  an  inference  of  express 
malice,  and  was  properly  submitted  to  the 
jury  on  that  question. 

See  also  Raymond  v.  United  States, 
supra,  note  156. 

w  A  publication  addressed  to  the  gover- 
nor, asking  the  removal  of  a  sheriff  on  the 
ground  of  malversation  in  office,  is  in  the 
nature  of  a  judicial  proceeding,  and  the  sub- 
ject of  an  absolute  privilege.  Larkin  v. 
Noonan  (1865)  19  Wis.  82. 

In  Fulton  v.  Ingalls  (1914)  165  App.  Div. 
323,  151  N.  Y.  Supp.  130,  affirmed  in  (1915) 
214  N.  Y.  665,  108  N.  E.  1094,  the  complaint 
alleged  that  the  defendant  preferred  to 
the  police  comrnissioners  written  charges 
against  the  plaintiff,  a  police  officer;  that 
the  charges  were  false,  were  presented  ma- 
liciously, without  probable  cause,  and  that 
he  was  acquitted  after  trial.  The  question 
arose  upon  motion  for  judgment  for  defend- 
ant on  the  pleadings  upon  the  ground  that 
the  complaint  stated  no  cause  of  action. 
The  court  said  in  effect  that  all  it  was  con- 
cerned with  them  was  whether  the  com- 
plaint stated  any  cause  of  action;  that  the 
defendant  must  take  one  horn  of  the  di- 
lemma or  the  other.  If  the  proceeding  in 
which  the  plaintiff  was  tried  was  a  judicial 
one,  having,  according  to  the  allegations  of 
the  complaint,  been  instituted  maliciously 
and  without  probable  cause,  and  plaintiff's 
personal  and  property  rights  having  been 
interfered  with  pending  the  same,  an  action 
for  malicious  prosecution  would  lie;  if  it 
was  not  a  judicial  proceeding,  then  an  ac- 
tion for  libel  would  lie.  The  writer  of  the 
prevailing  opinion  said  that  he  was  inclined 
to  think  that  the  proceeding  before  the 
commissioners  was  a  judicial  one,  so  that 
the  communication  would  be  absolutely 
privileged;  the  implication  from  which  was, 
in  his  opinion,  that  the  cause  of  action 
stated  by  the  complaint  must  be  regarded 
as  one  for  malicious  prosecution,  and  not 
for  libel. 

iMIn  Bolton  v.  Walker  (1917)  —  Mich. 
— ,  - 164  N.  W.  420,  words  spoken  in  the 
course  of  a  debate  at  a  public  meeting  of 
the  board  of  estimates  of  the  city,  by  an 
ex-officio  member  thereof  who  had  the  right 
to  participate  in  its  deliberations,  but  not 
the  right  to  vote  upon  measures  brought 
before  it,  reflecting  upon  another  member, 
weTe  held  to  be  absolutely  privileged,  ren- 
dering the  question  of  good  faith  and  ab- 
sence of  malice  immaterial.  The  court 
observed  that  tfee  alleged  defamatory  words 
were  spoken  in  debate  by  a  public  officer 
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although  the  proceeding  does  not  seem 
to  have  been  a  judicial  one.  This  view, 
it  will  be  observed,  is  fatal  to  an  action 
for  libel,  but  not  necessarily  to  an  action 
for  malicious  prosecution  if  want  of 
probable  cause  be  added  to  malice. 

e.  Report  of  official  proceedings. 

The  general  rule  that  a  fair  and  accu- 
rate report  of  official  or  judicial  proceed- 
ings is  qualifiedly  privileged  even 
though  it  contains  matters  which  reflect 


upon  an  officer  or  candidate  applies  to 
some  cases  within  the  scope  of  the  note. 
This  privilege  undoubtedly  extends  to 
misstatements  of  facts  inherent  in  the 
proceedings  themselves,  as  distinguished 
from  misstatements  about  the  proceed- 
ings.160 Newspapers,  in  giving  publicity 
to  matters  found  in  official  reports,  and 
in  taking  notice  of  official  misconduct, 
perform  a  valuable  service  to  the  public; 
and  though  the  acts  of  public  servants 
are  thus  quite  often  subjected  to  unjust 
criticism,   this  is  a  burden  necessarily 


in  discussing  a  matter  of  public  concern  in 
which  both  he  and  the  plaintiff  were  offi- 
cially interested  and  had  a  duty  to  perform, 
and  on  an  occasion  when  it  was  properly  up 
for  consideration  by  a  legally  constituted 
body  of  which  both  were  members,  which 
had  jurisdiction  to  dispose  of  the  subject 
under  debate  and  was  then  in  session  at  a 
regularly  convened  meeting. 

In  one  of  the  opinions  in  Thorn  V.  Blanch- 
ard  (1809)  5  Johns.  (N.  T.)  508,  it  is  im- 
plied that  charges  of  malversation  in  office, 
contained  in  a  complaint  directed  to  the 
authority  having  the  power  of  removal  of 
the  officer  in  question,  are  privileged, 
whether  true  or  false,  innocent  or  malicious. 
This  in  effect  amounts  to  the  assertion  of 
the  absolute  privilege  which  attends  state- 
ments in  a  judicial  proceeding.  The  facts 
of  the  case,  however,  did  not  require  so 
broad  a  doctrine,  as  a  judgment  for  the 
plaintiff  was  reversed  upon  the  ground  that 
there  was  in  fact  no  evidence  of  express 
malice  in  this  case.  The  alleged  libel  was 
contained  in  a  petition  signed  by  the  de- 
fendant and  numerous  other  inhabitants  of 
the  same  county,  which  was  presented  to 
the  council  of  appointment,  stating  that  the 
plaintiff,  district  attorney,  was  guilty  of 
misconduct  in  office,  as  a  result  of  which  he 
was  removed  from  office. 

In  Howard  v.  Thompson  (1839)  21  Wend. 
(N.  Y.)  319,  34  Am.  Dec.  238,  the  New  York 
supreme  court  took  the  view  that  in  case  of 
a  communication  in  writing  to  the  head  of 
a  department  of  the  government  having  the 
power  of  removal,  charging  a  subordinate 
officer  with  peculation  and  fraud  of  various 
kinds,  the  action,  though  in  form  for  libel, 
is  in  the  nature  of  an  action  for  malicious 
prosecution,  and  that  to  succeed,  the  plain- 
tiff is  bound  to  show  both  malice  and  want 
of  probable  cause. 

The  syllabus  in  Stanton  v.  Andrews 
(1836)  6  U.  C.  Q.  B.  0.  S.  211,  declares  in 
effect  that  a  petition  to  the  lieutenant  gov- 
ernor, complaining  of  the  conduct  of  a  cer- 
tain officer  within  his  jurisdiction,  is  an 
absolutely  privileged  communication.  The 
opinions,  however,  hardly  bear  out  that 
proposition.  While  it  was  held  that  there 
was  no  sufficient  ground  for  denying  the 
privilege  in  the  case  at  bar,  and  apparently 
all  of  the  judges  had  some  doubt  as  to 
whether  the  right  of  petition  guaranteed  by 
the  Bill  of  Rights  did  not  carry  an  absolute 
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privilege,  it  is  stated  in  the  opinions  of  two 
of  the  judges  that,  in  an  extreme  and  clear 
case,  at  least,  proof  of  express  malice  would 
support  an  action  for  libel.  The  third 
judge,  however,  after  an  extended  discus- 
sion of  the  point,  expressed  the  opinion  that 
the  privilege  was  absolute  and  that  no  civil 
remedy  lies  except  in  the. case  of  a  mali- 
cious complaint,  where  both  malice  and  lack 
of  probable  cause  must  concur  to  support 
an  action.  Even  he  regarded  the  point  as 
obiter,  as  he  observed  at  the  conclusion  of 
his  opinion  that  in  any  event  the  case  was 
at  least  one  of  ordinary  privilege,  and  the 
evidence  failed  to  present  a  sufficiently 
strong  case  for  the  jury  to  weigh,  and  that 
malice  was  not  sufficiently  proved  to  war- 
rant or  support  a  verdict  for  the  plaintiff. 

wo  In  Shields  v.  Com.  (1900)  21  Ky.  L. 
Rep.  1588,  55  S.  W.  881,  it  was  held  that  a 

Sublication  in  a  newspaper  purporting  to 
e  the  substance  of  an  affidavit  made  by 
defendant  before  a  United  States  commis- 
sioner, charging  the  collector  of  internal 
revenue  with  a  violation  of  the  civil  service 
law,  as  well  as  comments  and  criticisms  on 
his  official  conduct,  was  not  privileged,  it 
appearing  that  the  editor  received  the  infor- 
mation from  the  defendant,  and  not  from 
the  records.  The  court  said  that  the  record 
was  privileged,  but  the  indictment  was  not 
for  making  the  affidavit. 

In  Rector  v.  Smith  (I860)  11  Iowa,  302, 
the  court  held  that  a  report  by  a  grand  jury 
as  to  misconduct  of  an  officer  was  not  privi- 
leged, since  the  grand  jury  had  no  power 
to  present  the  misconduct  of  the  officer  to 
the  court  otherwise  than  by  indictment. 
Apparently,  however,  the  court  merely 
meant  that  the  report  was  not  absolutely 
privileged,  for  it  said  that  if  the  publication 
was  made  without  malice,  and  as  the  de- 
fendant (a  grand  juryman)  supposed,  in  the 
discharge  of  a  public  duty,  ana  without  any 
ill  will  or  hatred  toward  plaintiff,  the 
plaintiff  ought  not  to  maintain  his  action. 
This  seems  to  involve  the  assertion  of  a 
qualified  privilege. 

But  a  publication  in  a  newspaper  having 
a  circulation  outside  of  county  and  city,  of 
the  proceedings  of  a  meeting  at  which  one 
of  the  speakers  interested  said  that  a  state 
senator  was  intoxicated  four  fifths  of  the 
time,  is  not  privileged  as  a  communication 
made  in  the  performance  of  a  duty  to  an- 
other to  whom  he  owes  a  duty,  or  as  a 
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connected  with  public  office,  which, 
within  reasonable  bounds,  must  be  borne 
in  silence.161  To  be  privileged  as  the  re- 
port of  an  official  proceeding  a  publica- 
tion must  be  fair  and  accurate.1™  If  a 
garbled  report  is  published,  or  the  facts 
therein  contained  are  perverted  so  as  to 


convey  the  meaning  that  an  official 
therein  referred  to  had  committed  a 
crime  or  had  been  guilty  of  misconduct, 
when  no  such  meaning  could  fairly  be 
drawn  from  the  report,  justification  is 
not  made  out  and  the  occasion  of  privi- 
lege fails.168 


communication  by  one  who  has  an  interest 
in  the  subject  to  another  having  a  corre- 
sponding interest,  even  if  it  be  assumed  that 
the  statement  in  the  speech  itself  would  be 
privileged.  The  decision  as  to  this  point  is 
really  upon  the  ground  that  the  publication 
is  excessive.  Buckstaff  v.  Hicks  (1890)  94 
Wis.  34,  59  Am.  St.  Rep.  853,  68  N.  W.  403. 

From  the  opinion  in  Galveston  Tribune 
v.  Johnson  (1911)  —  Tex.  Civ.  App.  — ,  141 
S.  W.  302,  it  appears  that  there  was  a  stat- 
ute which  declares  in  effect  that  no  action 
for  libel  without  proof  of  actual  malice 
shall  be  based  on  "a  fair,  true,  and  impar- 
tial" account  of  the  proceedings  in  a  justice 
court;  "a  fair,  true,  and  impartial  account'* 
of  executive  and  legislative  proceedings,  in- 
cluding reports  of  legislative  committees, 
and  of  any  debate  in  the  legislature  and  in 
its  committees;  a  fair,  true,  and  impartial 
account  of  public  meetings,  or  a  "reasonable 
and  fair  comment  or  criticism  of  the  official 
acts  of  public  officers  and  other  matters  of 
public  concern  for  general  information." 
The  action  in  this  case  was  based  upon  a 
newspaper  article  which  charged  the  plain- 
tiff with  improper  language  and  conduct 
before  a  committee  of  the  legislature. 
Although  it  appears  from  the  statement  of 
facts  that  the  plaintiff  was  a  representative 
in  the  legislature,  the  article  apparently  did 
not  refer  to  him  in  that  capacity,  and  the 
claim  of  privilege  does  not  seem  to  have 
been  based  upon  the  provision  of  the  stat- 
ute with  reference  to  reasonable  and  fair 
comment  or  criticism  of  official  acts,  but 
probably  upon  the  provision  in  relation  to 
proceedings  before  legislative  committees. 
The  court  rejected  the  contention  of  the  de- 
fendant— which  was  based  in  part  upon  the 
further  provision  of  the  act  that  nothing 
therein  should  be  construed  to  take  away 
any  existing  defense  to  a  civil  action  for 
libel — to  the  effect  that  a  belief  in  good 
faith  in  the  truth  of  the  statements  would 
satisfy  the  statutory  condition;  in  other 
words,  that  a  belief  in  good  faith  in  the 
truth  of  the  statements  could  be  accepted 
as  the  alternative  of  the  statutory  condition 
"fair,  true,  and  impartial."  It  would  seem 
that  the  defendant's  contention  would  have 
been  well  founded  if  the  article  had  referred 
to  the  plaintiff  in  his  capacity  of  a  repre- 
sentative, and  the  privilege  had  been  based 
upon  the  provision  with  reference  to  rea- 
sonable and  fair  comment  or  criticism  of 
the  official  acts  of  public  officers. 

leiFullerton  v,  Thompson  (1913)  123 
Minn.  136,  143  N.  W.  260. 

M*To  be  privileged  as  a  report  of  an  of- 
ficial proceeding,  a  publication  must  be  a 
fair  and  accurate  account  or  transcript  of 


the  record  or  proceeding;  if  it  is  distorted 
or  but  partly  set  forth,  to  give  an  evil  as- 
pect, and  is  accompanied  by  false  and  de- 
famatory comments,  there  is  no  protection. 
Robinson  v.  Johnson  (1917)  152  C.  G.  A. 
505,  239  Fed.  671,  denying  on  this  ground 
the  privilege  asserted. 

The  privilege,  which  extends  to  the  proper 
publication  of  proceedings  in  the  nature  of 
a  judicial  investigation  of  the  conduct  of 
public  officers,  is  limited  to  an  accurate 
and  impartial  report  of  what  actually  oc- 
curs, without  change  or  additions;  and  does 
not  extend  to  statements  as  to  what  the 
writer  supposes  will  take  place.  Post  Pub. 
Co.  Moloney  (1893)  50  Ohio  St  71,  33 
N.  E.  921. 

A  newspaper  article  reflecting  upon  an 
officer  cannot  be  privileged  on  the  ground 
that  it  is  a  fair  report  of  the  actual  pro- 
ceedings of  a  court,  where  the  purpose  of 
the  article  on  its  face  was  not  to  report  the 
proceedings,  but  to  criticise  the  officer.  State 
v.  Sefrit  (1914)  82  Wash.  520,  144  Pac  725. 

The  privilege  attending  the  publication  of 
a  fair  account  of  a  judicial  proceeding  was 
held  in  Edsali  v.  Brooks  (1864)  17  Abb.  Pr. 
(N.  Y.)  221,  not  to  apply  to  a  publication 
stating  that  a  police  officer  had  been  dis- 
missed by  the  commissioner  of  the  police 
department  on  charges  of  blackmail,  whereas, 
in  fact,  the  dismissal  was  because  of  the 
failure  of  the  officer  to  notify  the  board 
of  the  gratuities  he  had  received  from  per- 
sons for  whom  he  had  recovered  money. 

lft&Fullerton  v.  Thompson  (Mian.)  .supra, 
holding  that  it  was  for  the  jury  to  say 
whether  the  implication  of  the  article  that 
the  report  found  misconduct  on  the  part  of 
the  plaintiff,  an  officer,  was  justified  by  the 
report  itself.  G.  H.  P. 

DISTRICT  OF  COLUMBIA  COURT  OF 

APPEAJLS. 

GEORGE  W.  HEIM,  Appt., 
v. 

UNITED  STATES  OP  AMERICA. 

(47  App.  D.  C.  485.) 

Criminal  law  r—  plea  of  guilty  —  effect 
of  withdrawal. 

1.  A  plea  of  guilty  is  not  admissible  upon 
trial  of  an  accused  upon  a  substituted  plea 
of  not  guilty  to  the  same  indictment. 
For  other  cases,  see  BvidenoB,  IX  m  ZWo. 

1-42  N.  8. 

Note.  —  As  to  admissibility  in  evidence 
of  former  plea  of  guilty,  see  annotation  fol- 
lowing this  case,  post  92. 
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Appeal  —  erroneous  admission  of  evi- 
dence  —  effect  of  instructions. 

2.  Error  in  admitting  in  evidence  a  plea 
of  guilty  on  trial  of  an  indictment  under  a 
substituted  plea  of  not  guilty  is  not  cured 
by  instructions  attempting  to  limit  the 
weight  to  be  given  such  evidence. 
For  other  cases,  see  Appeal  and  Error,  VII. 

m,  3,  a,  (5),  in  Dig.  1-52  AT.  B. 

(Smyth,  Ch.  J.,  dissents.) 
(April  1,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  convicting  him 
of  the  crime  of  adultery.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  M.  E.  O'Brien  for  appellant. 
Mr.    John    E.    Laskey    for    the   United 
States. 

Van  Orsdel,  J.,  delivered  the  opinion  of 
the  court: 

Appellant,  defendant  below,  was  convicted 
in  the  supreme  court  of  the  District  of 
Columbia  of  the  crime  of  adultery. 

It  appears  that  when  arraigned  defendant 
entered  a  plea  of  not  guilty.  Thereafter, 
when  the  cause  came  on  for  trial,  he  ap- 
peared in  court  with  counsel  who  had  been 
representing  him,  but  who  had  expressed 
a  desire  to  withdraw  from  the  case.  The 
defendant  asked  the  court  for  a  continu- 
ance to  enable  him  to  secure  other  counsel. 
The  request  was  denied,  and  defendant 
asked  leave  to  withdraw  his  plea  of  not 
guilty  and  enter  a  plea  of  guilty,  which  was 
granted.  Thereafter,  defendant,  through 
other  counsel,  moved  the  court  to  strike 
from  the  record  the  plea  of  guilty,  which 
motion  was  granted,  and  defendant  was  put 
upon  trial. 

In  the  course  of  the  trial,  counsel  for  the 
government  offered  to  prove  the  plea  of 
guilty  by  the  introduction  of  the*  docket 
entry,  and  the  clerk  of  the  court  was  called 
for  that  purpose.  Defendant  objected  to 
its  admission  "on  the  ground  that  it  was 
an  involuntary  confession."  The  court  over- 
ruled the  objection,  and  the  clerk  was  per- 
mitted to  read  to  the  jury  the  minutes 
showing  the  plea  of  guilty.  This  furnishes 
the  only  assignment  of  error  to  which  it 
will  be  necessary  to  give  attention. 

Confessions  belong  in  two  general  classes, 
— judicial  and  extrajudicial.  Judicial  con- 
fessions may  be  divided  into  two  kinds — 
those  made  by  way  of  plea  of  guilty,  or 
otherwise,  before  a  committing  magistrate, 
and  which  form  a  part  of  the  preliminary 
record  upon  which  the  case  is  sent  to  the 
grand  jury  for  indictment;  and  those  made 
by  way  of  plea  of  guilty  to  an  indictment  or 
information  when  the  accused  is  arraigned 
in  the  trial  court.    To  the  latter  class  the 


confession  before  us  belongs.  The  objection 
here  is  that  the  plea  of  guilty  was  not 
voluntarily  made.  This  objection  goes  to 
the  admissibility  of  the  confession.  There 
is  but  a  single  question  presented,  Is  such 
an  admission  of  guilt  ever  made  under  such 
circumstances  as  to  make  it  competent  evi- 
dence upon  a  trial  under  a  substituted  plea 
of  not  guilty? 

A  plea  of  guilty  to  an  indictment  is  made 
under  conditions  of  duress  which  require  the 
utmost  discretion  in  receiving  it.  A  defend- 
ant should  only  be  permitted  to  enter  such 
a  plea  after  being  admonished  by  the  court 
as  to  its  consequences.  When  thus  made, 
he  waives  the  right  to  trial  by  jury,  and 
solemnly  confesses  the  truth  of  the  charge 
made  in  the  indictment. 

We  are  not  here  concerned  with  the  rules 
which  govern  the  admissibility  of  extra- 
judicial confessions,  or  judicial  confessions 
made  before  a  committing  magistrate,  which 
stand  upon  an  entirely  different  plane  from 
the  grade  of  judicial  confessions  we  are  here 
considering.  The  plea  of  guilty  to  an  in- 
dictment amounts  to  a  conviction.  It  is  a 
conclusive  confession  of  the  truth  of  the 
charge,  hence  the  admission  of  such  a  plea 
in  the  trial  under  a  substituted  plea  of 
not  guilty,  if  the  confession  is  to  be  given 
the  legal  inferences  which  render  confes- 
sions as  matter  of  law  admissible,  must 
logically  be  sufficient  without  corroboration 
to  sustain  a  verdict  of  guilty.  MatthewB  v. 
State,  65  Ala,  187,  28  Am.  Rep.  698  j  State 
v.  German,  54  Mo.  526,  14  Am.  Rep.  481. 

Our  attention  has  been  called  to  but  three 
instances  in  the  jurisprudence  of  this  coun- 
try where  a  plea  of  guilty  to  an  indictment 
has  been  used  against  a  defendant  in  the 
trial  on  a  substituted  plea  of  not  guilty  to 
the  same  indictment.  In  State  v.  Meyers, 
99  Mo.  107,  12  S.  W.  516,  the  defendant, 
when  the  indictment  charging  him  with 
murder  was  read  to  him,  in  open  court, 
pleaded  guilty.  The  court  refused  to  receive 
the  plea,  which  was  not  recorded,  and  set 
the  case  for  trial.  At  a  subsequent  term 
of  the  court  in  the  course  of  the  trial  the 
prosecution  was  permitted  to  prove  by  the 
clerk  of  the  court  and  others  the  plea  of 
guilty  offered  at  the  previous  term  of  the 
court.  Holding  the  evidence  inadmissible, 
the  appellate  court  said:  "Such  testimony 
should  not  have  been  admitted.  The  con- 
fession, being  what  is  termed  'a  plenary 
judicial  confession/  that  is,  a  confession 
made  before  a  tribunal  competent  to  try 
him,  was  sufficient  whereon  to  found  a  con- 
viction. 1  Roscoe,  Crim.  Ev.  8  ed.  40. 
Consequently,  the  trial  court  might  have 
proceeded  at  once  to  pass  sentence  upon 
the  accused.  .  .  .  No  one  would  contend 
that,  if  the  plea  of  guilty  had  been  entered 
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<rt  record,  such  plea  could  have  been  received 
m  evidence  against  the  defendant,  and  yet 
the  same  principle  is  involved  whether  the 
plea  actually  go  upon  record  or  not;  in 
either  case,  it  must,  if  received  in  evidence, 
be  conclusive  of  the  defendant's  guilt.  .  .  . 
By  refusing  to  receive  the  plea  and  granting 
the  defendant  a  trial,  this,  of  necessity, 
meant  a  trial  -with  the  issues  of  fact  to  be 
determined  by  the  jury,  and  not  to  he  deter- 
mined by  the  previous  plea  of  the  defendant, 
which  admitted  all  that  the  state  desired 
to  prove.  In  short,  the  trial  court  could 
not  refuse  to  receive  the  defendant's  plea 
of  guilty  at  one  time  and  then  use  it  against 
him  at  another." 

In  People  v.  Ryan,  82  Cal.  617,  23  Pac. 
121,  the  defendant  under  a  statute  of 
California  granting  the  right,  withdrew  a 
former  plea  of  guilty  and  entered  a  plea 
of  not  guilty.  At  the  trial,  the  prosecution 
was  permitted  to  introduce  the  record  of  the 
plea  of  guilty.  The  court,  reversing  the 
judgment  of  conviction,  said:  "The  case 
stands  thus,  without  the  evidence  of  a  with- 
drawn plea  of  guilty,  for  which,  by  author- 
ity of  law  and  the  court,  a  plea  of  not 
guilty  was  'substituted/  the  defendant  could 
not  have  been  legally  proven  or  found 
guilty.  Can  it  be  that  a  privilege  thus 
conceded  to  a  defendant  of  substituting  one 
plea  for  another  is  to  have  the  inevitable 
effect  of  defeating  the  whole  object  of  the 
'substituted'  plea  ?  We  do  not  think  that  the 
legislature  in  passing  the  law  under  which 
the  defendant  was  allowed  to  nullify  and 
render  functus  officio  his  plea  of  guilty  by 
substituting  or  putting  in  place  of  it  a  plea 
of  not  guilty  intended  to  say  that,  not- 
withstanding such  substitution  and  doing 
away  with  the  first  plea,  it  may  be  given 
in  evidence  and  sometimes  serve  as  the  only 
conclusive  proof  of  a  man's  guilt  under  the 
plea  of  not  guilty.  Of  what  use  would  such 
a  privilege  to  a  defendant  be,  as  that 
granted  by  §  1018  of  the  Penal  Code,  if  its 
construction  is  to  be  such  as  that  contended 
for  by  the  respondent?" 

The  only'  case  cited  directly  in  point 
which  holds  that  a  former  plea  of  guilty 
to  an  indictment  is  admissible  against  the 
defendant  on  trial  upon  a  substituted  plea 
of  not  guilty  to  the  same  indictment  is 
State  v.  Carta,  90  Conn.  79,  L.R.A.1916E, 
634,  96  Atl.  411,  decided  by  the  supreme 
court  of  errors  of  the  state  of  Connecticut. 
Three  judges  anounced  the  majority  opin- 
ion, resting  the  decision  upon  the  case  of 
Com.  v.  Ervine,  8  Dana,  30,  a  case  of  remote 
analogy,  as  we  shall  observe  later.  Two 
judges  joined  in  a  dissenting  opinion,  not 
only   conclusive   in   its    reasoning,    but   in 
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which  an  overwhelming  array  of  authority- 
is  marshalled. 

The  text-writers  seem  to  be  unanimous 
in  condemnation  of  the  practice.  Wharton, 
in  his  work  on  Criminal  Evidence,  10th  ed. 
§  638,  says:  "Where  a  plea  of  guilty  is 
withdrawn  by  the  permission  of  the  court, 
it  is  not  binding  as  a  confession,  nor  can 
it  be  used  as  evidence." 

In  2  Enc.  PI.  &  Pr.  779,  the  rule  is  an* 
nounced  as  follows:  "The  effect  of  with- 
drawing a  plea  is  to  render  it  functus 
officio,  and  it  cannot  afterwards  be  given 
in  evidence  against  the  accused." 

In  8  Rul.  Caa.  L.  112,  the  subject  is  sum- 
marily dismissed  with  the  suggestion  that 
"it  is  hardly  necessary  to  state  that  when 
a  plea  of  guilty  has  been  withdrawn  and  a 
plea  of  not  guilty  entered,  the  plea  of 
guilty  is  not  admissible  in  evidence  against 
the  accused." 

In  12  Cyc  426,  the  rule,  as  deduced  from 
the  authorities,  is  stated  as  follows:  "A 
voluntary  offer  by  the  accused  before  trial 
to  plead  guilty  on  terms  to  the  offense 
charged  is  competent  as  his  admission,  but 
a  withdrawn  plea  of  guilty  in  place  of 
which  a  plea  of  not  guilty  has  been  sub- 
stituted by  leave  of  the  court  is  not  com- 
petent as  an  admission." 

In  Abbott's  Criminal  Trial  Brief,  314,  the 
author  states  as  a  rule  of  evidence  that  "a 
plea  which  has  been  held  invalid,  and  super- 
seded by  the  plea  on  which  the  accused  is 
tried,  cannot  be  read  in  evidence  against  him." 

A  number  of  cases  have  been  cited  by 
counsel  for  the  government  where  admis- 
sions of  guilt  made  before  a  committing 
magistrate  have  been  used  against  the 
accused  in  the  trial  court.  As  we  have 
observed  these  are  judicial  confessions  of  a 
lower  grade,  and  are  insufficient,  without 
corroboration,  to  support  a  judgment  of 
conviction.  As  to  the  admissibility  of  such 
confessions  we  are  not  called  upon  to  ex- 
press an  opinion  in  this  case.  In  Com.  v. 
Ervine,  supra,  strongly  relied  upon  by  coun- 
sel for  the  government,  defendant  pleaded 
guilty  to  an  indictment  charging  a  mis- 
demeanor, upon  which  the  court  sentenced 
him  to  pay  a  fine.  Appeal  was  taken;  the 
judgment  was  reversed,  and,  in  the  second 
trial,  he  pleaded  not  guilty.  It  was  held 
that  the  record  of  the  admission  of  guilt  on 
the  former  trial  could  be  used  against  him. 
But  this  was  a  complete  record,  which  de- 
dendant  had  deliberately  made  against  him- 
self, and  on  which  he  elected  to  stand 
through  an  appeal  to  a  higher  court.  When 
reversed,  he  elected  to  abandon  his  former 
position  and  avail  himself  of  a  new  line 
of  defense.  While  the  Ervine  Case  stands 
alone   and   furnishes  the  sole  support  for 
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the  majority  opinion  in  the  Carta  Case,  we 
think  it  is  only  remotely  analogous  to  the 
ease  at  bar. 

Nor  can  the  error  be  cured  by  an  instruc- 
tion of  the  court  to  the  jury  attempting  to 
place  a  limitation  upon  the  weight  to  be 
given  evidence  of  such  a  confession.  Its 
admission  under  any  circumstances  is  such 
an  invasion  of  the  right  of  one  accused  of 
crime  to  a  fair  and  impartial  trial  that  the 
error  is  incurable.  It  is  so  destructive  of 
the  rights  of  the  accused  that  the  court  will 
not  stop  to  examine  into  the  technical 
accuracy  of  the  objection  made  to  its  admis- 
sion, but  will,  in  the  furtherance  of  justice, 
take  cognizance  of  the  error  and  refuse  to 
charge  the  defendant  with  any  waiver  of  his 
rights  through  the  oversight  or  neglect  of 
his  counsel  to  state  with  legal  precision  the 
grounds  of  his  objection.  Wyborg  v.  United 
States,  163  U.  S.  632,  41  L.  ed.  289,  16  Sup. 
Ct.  Rep.  1127,  1197;  Crawford  v.  United 
States,  212  U.  S.  183,  194,  63  L.  ed.  465, 
470,  29  Sup.  Ct.  Rep.  .260,  15  Ann.  Cas.  392 ; 
Miller  v.  United  States,  38  App.  D.  C.  361, 
364,  40  L.R.A.(N.S.)  973. 

But  it  is  sought  to  distinguish  the  Ryan 
CaBe,  in  that  the  plea  was  withdrawn  under 
a  right  conferred  by  statute,  while  here  its 
withdrawal  was  permitted  in  the  discretion 
of  the  court.  Indeed,  the  presumptions  in 
favor  of  the  defendant  are  stronger  here 
than  in  the  Ryan  Case.  There  he  could 
withdraw  his  plea  under  a  right  conferred 
by  statute,  irrespective  of  the  circumstances 
which  may  have  induced  him  to  make  it; 
but  here  the  mere  fact  that  the  court  per- 
mitted the  withdrawal  might  well  admit  of 
the  implication  that  the  plea  of  guilty  had 
been  improperly  received.  The  most  chari- 
table treatment  which  the  contention  de- 
serves is  to  consider  the  situations,  in 
point  of  law,  analogous.  Whether  the  plea 
of  guilty  is  withdrawn  in  the  exercise  of  a 
statutory  privilege  or  by  the  permission 
of  the  court,  the  defendant  stands  for  trial 
upon  a  plea  of  not  guilty,  and  is  entitled 
to  all  the  safeguards  and  presumptions  of 
innocence  which  the  humanity  of  the  law 
extends  to  one  on  trial  where  life  or  liberty 
is  at  stake.  He  stands  upon  a  substituted 
plea  of  not  guilty,  and  it  matters  not  how 
the  plea  of  guilty  was  set  aside,  whether  by 
express  or  implied  authority  of  law.  The 
authority  for  the  act,  so  long  as  it  existed, 
fixed  the  status  of  the  defendant.  After  the 
plea  of  guilty  was  withdrawn,  the  case  was 
in  precisely  the  same  condition  as  if  the 
plea  of  not  guilty  had  been  originally 
entered.  The  admission  of  guilt  had  dis- 
appeared from  the  case,  because  the  court, 
in  the  exercise  of  its  sound  discretion,  had 
determined  that,  in  justice,  it  should  go 
out  of  the  case.    When  it  was  stricken  out, 


its  evidential  effect  as  a  confession  disap- 
peared. To  reinstate  it  in  the  form  of 
evidence  against  defendant  is  to  deprive 
him  of  any  advantage  gained  by  the  with- 
drawal of  the  plea  of  guilty,  and  restore 
Mm  to  a  position  where  inevitable  convic- 
tion awaited  him  at  the  hands  of  the  jury. 
As  was  said  in  the  dissenting  opinion  in  the 
Carta  Case:  "Considerations  of  fairness 
would  seem  to  forbid  a  court  permitting  a 
plea  to  be  withdrawn  for  cause,  and  at 
the  next  moment  allowing  the  fact  of  the 
plea  having  been  made,  to  be  admitted  in 
evidence  with  all  its  injurious  consequences 
as  an  admission  or  confession  of  guilt  by 
the  accused.  The  withdrawal  is  permitted 
because  the  plea  was  originally  improperly 
entered.  No  untoward  judicial  effect  should 
result  from  the  judicial  rectification  of  a 
judicial  wrong." 

The  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Smyth,  Ch.  J.,  dissenting: 

I  am  unable  to  concur  in  the  judgment 
of  the  court.  •  By  the  decision  just  deliv- 
ered, a  plea  of  guilty  in  the  trial  court,  no 
matter  how  freely  made,  if  subsequently 
withdrawn,  cannot  afterwards  be  used 
against  the  defendant  as  evidence  upon  his 
trial  in  a  criminal  case.  The  question  is 
new  in  this  jurisdiction.  It  is  said  that 
there  are  not  many  decisions  one  way  or 
the  other  upon  the  question,  and  that  those 
which  exist  are  fairly  well  divided  in  point 
of  number,  some  favoring  the  admission  of 
the  plea  and  others  opposing  it.  It  is  then 
for  us  to  decide  which'  is  sustained  by  the 
better  reasoning.  To  my  mind  there  is  no 
sound  argument  for  holding,  in  the  absence 
of  a  statute  on  the  subject,  that  the  volun- 
tary confession  of  guilt  by  an  adult,  no 
matter  where  made,  is  not  admissible 
against  him.  He  is  a  free  agent  and  should 
be  held  responsible  under  all  circumstances 
and  everywhere  for  his  deliberate  acts.  If 
he  had  confessed  his  guilt  in  a  magistrate's 
court,  but  subsequently  asserted  innocence 
in  the  trial  court,  the  confession  could  be 
used  against  him.  Upon  this  point  the 
authorities  seem  to  be  agreed.  State  v. 
Call,  100  Me.  403,  61  Atl.  833;  Green  v. 
State,  40  Fla.  474,  24  So.  537,  11  Am.  Crim. 
Rep.  253;  People  v.  Gould,  70  Mich.  240,  14 
Am.  St.  Rep.  493,  38  N.  W.  232;  State  v. 
Briggs,  68  Iowa,  416,  27  N.  W.  358;  Dantz 
v.  State,  87  Ind.  398;  Com.  v.  Brown,  150 
Mass.  330,  23  N.  E.  49;  Ehrlick  v.  Com.  125 
Ky.  742,  10  L.R.A.(N.S.)  995,  128  Am.  St. 
Rep.  269,  102  S.  W.  289;  People  v.  Jacobs, 
165  App.  Div.  721,  151  N.  Y.  Supp.  522; 
Beason  v.  Texas,  43  Tex.  Crim.  Rep.  442, 
60  L.R.A.  193,  67  S.  W.  96;  Mexico  v. 
Harris,  115  Mo.  App.  707,  92  S.  W.  505. 
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la  the  Call  Case,  the  supreme  judicial 
touit  of  Maine,  referring  to  a  former  ptea, 
aid:  "A.  plea,  of  guilty  in  court  is  a  eon- 
lemon  of  the  crime  charged  in  the  com- 
pUint  or  indictment,  and  it  may  be  proved 
like  any  other  confession."  In  principle  the 
confession  in  a  magistrate's  court  cannot 
be  distinguished  from  a  plea  in  the  trial 
court.  Both  are  parties  of  a  judicial  pro- 
ceeding. The  confession  before  the  magis- 
trate is  not  admissible  until  its  voluntari- 
ness has  been  established;  neither  should 
be  the  plea  of  guilty  in  the  trial  court  But 
when  this  is  done,  it  seems  to  me  there 
can  be  no  just  cause  for  rejecting  it.  If  the 
defendant  had  freely  made  a  confession  of 
guilt  on  the  street  in  a  casual,  perhaps 
thoughtless,  conversation,  or  in  a  jail,  or 
anywhere  else  except  in  the  trial  court, 
it  would  be  admissible,  it  seems,  against 
him.  Why  discriminate  against  the  trial 
court  ?  The  confession  there  is  usually 
made  after  a  long  time  for  deliberation  and 
ample  opportunity  to  consult  counsel  On 
what  footing  should  it  be  denied  probative 
force  while  this  force  is  accorded  to  admis- 
sions made  in  other  places,  perhaps  with 
less  consideration  and  certainly  under  cir- 
cumstances less  solemn.  Not  only  that, — 
a  trial  court  plea  of  guilty  cannot  be  used, 
according  to  the  majority  opinion,  even 
though  there  is  uncontradicted  evidence  that 
it  was  made  on  the  advice  of  counsel  and 
with  the  utmost  deliberation  and  freedom. 

In  State  v.  Hermanson,  22  N.  D.  125,  132 
X.  W.  415,  Ann  Cas.  1914A,  1052,  the  court 
decided  that  "a  plea  of  guilty,  to  be  admis- 
sible in  evidence,  need  not  have  been  made 
in  the  prosecution  in  which  it  is  offered." 

The  supreme  court  of  Kentucky  in  Ehr- 
lick  v.  Com.  125  Ky.  742,  10  L.R.A.(N,S.) 
995,  128  Am.  St.  Rep.  269,  102  S.  W.  289, 
said  of  a  defendant:  "His  own  admissions, 
voluntarily  made,  were  clearly  competent 
evidence  against  him.  That  he  made  the 
confession  in  court  can  detract  nothing  from 
its  relevancy  or  its  probative  force.  He 
was  not  bound  to  have  pleaded  guilty  in 
the  police  court.  His  plea  was  voluntary, 
was  understanding^  made,  and  was  made 
for  the  express  purpose  of  admitting  the 
truth." 

In  the  leading  case  of  State  v.  Carta, 
90  Conn.  79,  L.R.A.1916E,  634,  96  Atl.  411, 
we  find  this  pronouncement:  "It  would 
seem  that  the  same  principle  which  admits 
the  admission  or  confession  of  the  accused 
in  the  lower  court  to  be  introduced  against 
him  in  the  upper  court  should  admit,  with 
the  same  consequence,  his  confession  by  a 
plea  of  guilty,  afterward  withdrawn,  in  the 
upper  court.     .  .     Withdrawal  of  the 

plea  withdraws  the  evidence  of  conviction, 
but  it  does  not  withdraw  the  fact  that  such 
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a  plea  was  entered.  It  is  as  competent  to 
give  evidence  of  that  fact  as  to  give  evi- 
dence that  a  similar  fact  occurred  in  the 
justice  or  magistrate's  court.  Neither  is 
conclusive  upon  the  accused."  To  my  mind 
this  reasoning  is  unanswerable. 

For  more  than  thirty  years  there  was  a 
statute  of  the  United  States  providing  that 
"no  pleading  of  a  party  .  .  .  shall 
be  given  in  evidence  .  .  .  against  him 
...  in  any  criminal  proceeding  .  .  ." 
9  860,  Rev.  Stat.  Clearly,  under  this,  a 
plea  of  guilty,  which  is  a  pleading,  would 
be  incompetent  as  evidence.  But  this 
statute  was  repealed  in  1910.  36  Stat,  at  Iv 
352,  Chap.  216.  This  is  a  revealing  instance 
of  the  fact  that  Congress  was  unwilling 
that  such  a  restriction  should  exist. 

Defendant  relies  upon  People  v.  Ryan,  82 
Cal.  617,  23  Pac.  121;  State  v.  Meyers,  99 
Mo.  107,  12  S.  W.  516;  Whart  Ev.  §  638; 
2  Enc.  PI.  &  Pr.  779;  8  R.  C.  L.  p.  112; 
12  Cyc.  426;  and  Abbott,  Crim.  Trial  Brief, 
p.  314,  as  establishing  that  a  withdrawn, 
plea  of. guilty  is  not  valid  evidence  tending 
to  show  guilt.  When  critically  examined, 
they  do  not  uphold,  his  contention. 

In  the  Ryan  Case  the  court  was  con- 
struing a  statute.  It  said:  "We  do  not 
think  the  legislature  in  passing  the  law  in 
which  the  defendant  was  allowed  to  nullify 
and  render  functus  officio  his  plea  of  guilty 
by  substituting  or  putting  in  place  of  it  a 
plea  of  not  guilty  intended  to  say  that, 
notwithstanding  such  substitution  and 
doing  away  with  the  first  plea,  it  may  be 
given  in  evidence  and  sometimes  serve  as 
the  only  conclusive  proof  of  a  man's  guilt 
under  a  plea  of  not  guilty."  This  means 
that  the  legislature,  in  the  judgment  of  the 
court,  ha4  forbidden  the  use  of  the  plea  as 
evidence  against  the  accused.  Besides,  it 
seems  to  be  a  rule  of  decision  in  California 
that  a  superseded  pleading,  even  in  a  civil 
case,  becomes  functus  officio  and  is  without 
evidentiary  value  as  an  admission.  Mecham 
v.  McKay,  37  Cal.  154;  Ponce  v.  McElvy, 
51  Cal.  222;  Wheeler  v.  West,  71  Cal.  126, 
11  Pac.  871.  This  being  so  in  a  civil  case, 
it  is  not  difficult  to  understand  why  a  su- 
perseded pleading  in  a  criminal  case  eould 
not  be  used  as  evidence  against  the  pleader. 

In  the  Meyers  Case,  the  court  rejected 
the  plea  on  the  assumption  that  "it  must, 
if  received  in  evidence,  be  conclusive  of 
the  defendant's  guilt."  This  is  a  radical 
misconception  and  seems  to.  be  based  upon 
a  statement  found  in  Rosooe's  Criminal 
Evidence,  8th  ed.  40.  I  do  not  claim  for 
the  evidence  any  such  effect;  nor  do  the 
authorities  or  the  reason  which  support  the 
reception  ol  the  plea  give  it  that  impor- 
tance. It  is  to  be  treated  as  a  confession 
merely,  to  be  weighed  and  measured  by  the 
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jury  and  give*  effect  or  totally  rejected 
as  the  triers  of  fact  may  think  proper. 

Hence  I  do  not  think  either  of  these 
decisions  is  in  principle  opposed  to  the  ad- 
mission of  a  plea  of  guilty  for  the  purpose 
just  indicated. 

Wharton's  Criminal  Evidence  10th  ed., 
which,  as  I  view  it,  is  quite  different  upon 
this  point  from  its  9th  and  earlier  editions, 
cites  three  cases  in  support  of  its  state- 
ment that  a  withdrawn  plea  cannot  be  used 
in  evidence.  I  have  examined  each  of  those 
cases,  one  English  and  two  American,  and 
none  even  touch  the  subject.  They  all  deal 
with  the  right  of  the  defendant  to  withdraw 
a  plea  of  guilty,  quite  a  different  matter. 
The  rule  announced  in  Enc.  PL  &  Pr.,  Rul- 
ing Case  Law,  and  Cyc,  cited  in  support 
of  the  defendant,  rests  entirely  upon  the 
decision  in  the  Ryan  Case,  which,  as  I  have 
shown,  is  distinguishable  from  the  case  at 
bar.  Abbott's  Criminal  Trial  Brief  also 
cites  the  Ryan  Case  and  in  addition  Com. 
v.  Lannan,  13  Allen,  563.  In  the  latter 
case  the  plea  was  signed  by  defendant's 
counsel  only.  Of  course,  it  could  not  be 
used  as  evidence  against  him. 

From  the  foregoing,  these  deductions  fol- 
low: (a)  That,  by  the  voice  of  the  author- 
ities, practically  unanimous,  a  plea  of 
guilty  in  a  lower  court,  if  voluntarily  made, 
is  admissible  as  evidence  against  the  defend- 
ant in  the  trial  court;  (b)  that  the 
authorities  cited  in  the  majority  opinion, 
when  properly  understood,  do  not  warrant 
the  proposition  that  a  plea  withdrawn  in 
the  trial  court  may  not  afterwards  be  used 
against  the  defendant  as  a  confession;  and 
(c)  that  the  weight  of  reason  and  authority 
supports  the  conclusion  that  such  a  plea 
is  competent  as  evidence  against  the  defend- 
ant upon  a  subsequent  trial. 

Something  is  said  about  the  humanity  of 
the  rule  which  opposes  the  admission  of  the 
plea,  and  inferentially  the  inhumanity  of 
its  converse.  But  if  it  is  not  inhuman 
to  admit  a  confession  of  guilt  before  a 
magistrate,  how  does  it  become  so  to  admit 


one  made  before  a  trial  judge  after  greater 
time  for  thought  by  the  defendant. 

In  the  case  at  bar  the  defendant  objected 
to  the  admission  of  the  plea  because  as  he 
alleged  it  had  not  been  voluntarily  made. 
Thus  the  burden  was  thrown  upon  the 
government  to  lay  the  proper  foundation 
for  its  introduction,  and  the  court,  in 
receiving  it  without  such  foundation,  erred, 
but  the  defendant  extracted  from  this  error 
all  its  vice  by  assuming  the  responsibility 
of  showing  that  the  plea  was  not  volun- 
tarily made,  and  then  requesting  the  court 
to  instruct  the  jury  that  if  they  found  it 
was  not  so  made  they  should  disregard  it, 
which  request  was  granted.  We  must 
assume  that  the  jury,  if  they  attached  any 
value  to  the  plea,  decided  that  it  was 
voluntary;  hence  the  error  committed  in 
admitting  it  is  not  reversible. 

The  bar  associations  of  the  country, 
writers  on  judicial  subjects,  sociologists, 
and  others  who  have  given  thought  to  the 
matter,  complain  of  the  great  laxity  which 
exists  in  the  administration  of  our  criminal 
law.  They  point  out  that  one  who  can, 
through  the  skill  of  counsel,  avail  himself 
of  all  the  opportunities  the  law  affords  for 
escape,  may  have  little  fear  of  punishment; 
that  the  course  between  an  indictment  and 
the  final  conviction,  which  may  be  made 
very  long,  has  numerous  byways  for  escape; 
and  that  as  a  result  there  is  little  respect 
for  our  criminal  law  in  certain  quarters. 

However  this  may  be,  I  am  not  willing 
in  the  absence  of  legislation,  and  especially 
after  Congress  has  indicated  a  contrary 
view  (30  Stat.  L.,  352,  chap.  216,  supra), 
to  make  more  difficult  the  government's 
work  in  attempting  to  bring  to  justice  men 
charged  with  crime.  Such  men  are  un- 
doubtedly entitled  to  a  fair  trial  but  they 
are  not  deprived  of  such  a  trial  by  the 
court  admitting  in  evidence  against  them 
their  own  voluntary  statements. 

In  my  opinion  the  defendant  was  right- 
fully convicted  and  the  judgment  should 
be  affirmed. 


Admissibility  in  evidence  of  former  plea  of  guilty. 


Earlier  cases  considering  the  question 
under  annotation  will  be  found  in  the 
note  to  State  v.  Carta,  L.R.A.1916E,  634. 

Heim  v.  United  States,  ante,  87,  which 
is  the  only  reported  case  found  since 
the  above  note  was  written,  is,  it  will  be 
seen,  in  direct  conflict  with  State  v. 
Carta,  and  is  in  harmony  with  the 
majority  rule  as  disclosed  by  the  earlier 
note,  that  a  former  plea  of  guilty  which 
has  been  withdrawn  is  inadmissable 
against  accused. 
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In  Heim  v.  United  States  and  State 
v.  Carta,  we  have  two  cases  analogous 
as  to  facts,  which  in  well-reasoned  opin- 
ions present  views  on  this  important 
question  which  are  in  direct  conflict. 
Although  it  may  be  conceded  that  the 
prevailing  opinion  in  State  v.  Carta  and 
the  dissenting  opinion  in  Hetm  v. 
United  States,  which  approves  the  pre- 
vailing opinion  in  State  v.  Carta,  have 
strong  merit  and  are  ably  backed  by 
decisions  in  analogous  cases,  yet  it  would 
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Mem  that  the  majority  rule  has  the 
advantage  of  fairness  and  justice.  As 
stated  in  the  dissenting  opinion  to  State 
v.  Carta:  "Considerations  of  fairness 
would  seem  to  forbid  a  court  permitting 
a  plea  to  be  withdrawn  for  cause,  and 
at  the  next  moment  allowing  the  fact 
of  the   plea  having  been  made   to   be 


admitted  in  evidence  with  all  its  injuri- 
ous consequences  as  an  admission  or 
confession  of  guilt  by  the  accused.  The 
withdrawal  is  oermitted  because  the 
plea  was  originally  improperly  entered. 
No  untoward  judicial  effect  should  result 
from  the  judicial  rectification  of  a  judi- 
cial wrong."  J.  H.  B. 


imrerEsoTA  supreme  court. 

STONE-OKDEAN-WELLS  COMPANY, 

Respt., 

v. 

C.  EL  TAYLOR,  Appt. 
(—  Minn.  — ,  166  N.  W.  1069.) 

Principal  and  surety — rights  of  surety. 

1.  A  surety  on  a  continuing  guaranty  has 
a  right  to  stand  on  the  precise  terms  of  his 
eontract.  He  can  be  held  to  no  other  or 
different  contract. 

For  other  cases,  see  Guaranty,  I.  in  Dig. 
1^52  X.  8. 

Same  —  discharge  of  cosurety  —  effect. 

2.  The  discharge  of  one  of  the  cosureties 
on  a  continuing  guaranty  affects  the  con- 
tract as  to  all,  and  amounts  to  a  release  of 
the  other  cosureties  for  liabilities  subse- 
quently incurred. 

For  other  eases,  see  Joint  Debtors  and  Cred- 
itors, II.  in  Dig.  1-62  N.  8. 

(March  22,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  St.  Louis 
County  in  favor  of  plaintiff  and  from  an 
order  denying  a  motion  for  new  trial  in  an 
action  brought  to  recover  upon  a  letter  of 
credit.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Oliver  S.  Andresen  and  Fry- 
berger,  Fulton,  A  Spear,  for  appellant: 

The  release  of  the  coguarantor  Myers 
operated  to  release  the  defendant,  Taylor. 

20  Cyc.  1477 ;  State  v.  Bongard,  89  Minn. 
426,  94  N.  W.  1093;  Re  E.  W.  A.  [1901] 
2LB.  642,  70  L.  J.  K.  B.  N.  S.  810,  L.  T. 
X.  S.  31,  49  Week.  Rep.  642,  8  Manson, 
250;  32  Cyc.  184,  185,  and  notes  33,  35,  38; 
14  Am.  &  Eng.  Enc.  Law,  1168;  People  v. 
Buster,  11  Cal.  220;  Potter  v.  Gronbeck, 
117  111.  404,  7  N.  E.  586;  Hagler  v.  State, 
31  Neb.  144,  28  Am.  St.  Rep.  614,  47  N.  W. 

Headnotes  by  Quikn,  J. 

Note.  —  As  to  effect  of  voluntary  dis- 
charge of  one  of  two  or  more  sureties  or 
guarantors  on  liability  of  cosureties  or 
guarantors,  see  annotation  following  this 
case,  post,  95,  and  references  therein  to 
annotations  on  related  questions. 

L.RJL1918E. 


692;  Berryman  v.  Manker,  56  Iowa,  150,  9 
N.  W.  103;  State  v.  Paxton,  65  Neb.  110, 
90  N.  W.  983;  Lasky  v.  Bew,  22  Cal.  App. 
393,  134  Pac.  358;  Fairhaven  v.  Cowgill,  8 
Wash.  686,  36  Pac.  1093;  Young  v.  Shunk, 
30  Minn.  503,  16  N.  W.  402. 

Messrs.  Courtney  A  Courtney,  for  re- 
spondent: 

Defendant  is  a  principal  as  between  him- 
self and  the  plaintiff,  and  is  entitled  to 
no  greater  consideration  than  any  ordinary 
debtor  is  entitled  to.  The  instrument 
signed  was  absolute  arid  without  condition. 

Valley  Nat.  Bank  v.  Cownie,  164  Iowa, 
421,  145  N.  W.  904;  Hibernia  Bank  &  T. 
Co.  v.  Cancienne,  140  La.  969,  L.R.A.1917D, 
402,  74  So.  267;  Mamerow  v.  National  Lead 
Co.  206  111.  626,  99  Am.  St.  Rep.  196,  69 
N.  E.  504;  Merchants*  Nat.  Bank  v.  Cressey, 
164  Iowa,  721,  146  N.  W.  761;  Burns  v. 
Poole,  106  Minn.  69,  118  N.  W.  156. 

A  release  of  one  joint  debtor  does  not 
operate  as  a  discharge  of  all. 

Parmelee  v.  Lawrence,  44  111.  405;  Moore 
v.  Stanwood,  98  111.  605. 

Quinn,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  is  a  corporation  engaged  in  the 
wholesale  mercantile  business  at  Duluth  in 
this  state.  The  Aurora  Mercantile  Com- 
pany is  also  a  corporation  engaged  in  the 
retail  mercantile  business  at  Aurora,  about 
100  miles  distant  from  Duluth.  In  June, 
1907,  the  Aurora  Company  was  indebted 
to  the  plaintiff  for  merchandise  in  the  sum 
of  $6,097.18.  The  defendant,  C.  H.  Taylor, 
and  one  F.  B.  Myers,  both  stockholders  and 
officers  in  the  Aurora  Company,  signed  and 
delivered  to  plaintiff,  who  accepted  the 
same,  a  letter  of  credit,  a  copy  of  which 
is  as  follows: 

June  21st,  1907. 
Stone-Ordean-Wells  Company, 

Duluth,  Minnesota. 
Gentlemen: — 

In  consideration  of  the  sum  of  one  ($1) 
dollar  to  me  in  hand  paid  receipt  whereof 
is  hereby  acknowledged,  and  the  further  ex- 
tension of  credit  granted  by  Stone-Ordean- 
Welta  Company  to  Aurora  Mercantile  Com* 
pany,  I  hereby  unconditionally  guarantee 
payment  of  whatever  amount  said  Aurora 
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Mercantile  Company  shall  at  any  time  be 
owing  to  said  Stone-Ordean-Wells  Company, 
on  account  of  goods  heretofore  or  hereafter 
sold,  whether  said  indebtedness  is  in  the 
form  of  notes,  bills,  or  open  account  This 
shall  be  an  open  and  continuing  guaranty 
and  shall  continue  in  force  notwithstanding 
any  change  in  the  form  of  such  indebted- 
ness, or  renewals  or  extensions  granted  by 
you,  without  obtaining  my  consent  thereto, 
and  until  expressly  revoked  by  written 
notice  from  me  to  you,  and  any  such  revoca- 
tion shall  not  in  any  manner  affect  my 
liability  as  to  any  indebtedness  contracted 
prior  thereto.  Notice  of  indebtedness  and 
of  default  in  payment  is  hereby  waived. 
Liability  under  this  guaranty  shall  at  no 
one  time  exceed  the  sum  of  $6,097.53. 

C.  H.  Taylor. 

F.  B.  Myers. 
Witness:  . 

The  above  guaranty'  was  executed  by 
Taylor  and  Myers,  and  accepted  by  plaintiff 
at  its  place  of  business  in  Duluth.  Myers 
was  a  banker  residing  at  Biwabik.  Taylor 
lived  at  Duluth  and  was  engaged  in  the 
book  and  stationery  business.  Neither  had 
active  charge  of  the  affairs  of  the  Aurora 
Company.  Myers  disposed  of  his  interest 
in  the  Aurora  Company,  and  on  February  8, 
1908,  wrote  the  plaintiff  as  follows: 

Gentlemen: — 

Some  time  ago,  with  Mr.  C.  H.  Taylor,  I 
signed  a  personal  guaranty,  guaranteeing 
the  accounts  of  the  Virginia  Store  Com- 
pany, and  also,  I  think,  the  R.  J.  McGhee 
Company.  At  this  time  I  wish  to  rescind 
the  guaranty  on  my  part.  Hereafter,  from 
this  date  you  are  notified  that  I  will  not 
be  responsible  for  any  accounts  that  they 
may  assume,  as  per  my  guaranty.  Kindly 
acknowledge  receipt  of  this  favor,  and 
oblige. 

Yours  truly, 

F.  B.  Myers. 

To  which  the  plaintiff  replied: 
Dear  Sir: — 

We  beg  to  acknowledge  receipt  of  your 
favor  of  the  10th  instant,  notifying  us  of 
your  intention  to  countermand  the  guaranty 
of  the  account  of  the  Virginia  Store  Com* 
pany  and  the  Aurora  Mercantile  Company. 
Of  course,  you  understand  that  your  guar- 
anty holds  on  all  accounts  contracted  up 
to  this  date. 

Very  truly  yours, 

Stone-Ordean-Wells  Company, 

W.  L.  Mackay. 

After  receiving  the  above  letter  from 
Myers,  plaintiff  continued  to  sell  goods  to 
the  Aurora  Company  and  payments  were 
made  thereon  from  time  to  time  until  on 
September  23,  1911,  there  was  a  balance  of 
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$2,560.75  owing  the  plaintiff  lor  goods  sold 
subsequent  to  February  8,  1908,  at  which 
time  the  company  was  adjudged  a  bankrupt. 
Thereafter  payments  by  way  of  dividends 
were  made  so  that  on  March  4,  1913,  the 
date  of  the  order  for  judgment  .herein,  there 
was  owing  plaintiff  a  balance  of  $1,935.18. 
The  defendant  had  no  notice  or  knowledge 
of  the  writing  of  Exhibits  1  and  2,  or  of 
any  attempt  on  the  part  of  Myers  to  with- 
draw from  the  guaranty,  until  after  the 
indebtedness  sued  upon  was  incurred. 

This  is  an  action  to  recover  upon  the 
letter  above  set  forth  against  Taylor  alone. 
The  trial  court  made  findings  of  fact  and 
ordered  judgment  for  the  full  amount  of 
the  debt.  From  an  order  denying  his 
motion  for  a  new  trial  defendant  appealed. 

There  is  no  controversy  over  the  facts. 
The  case  presents  simply  a  question  of  law- 
Does  the  release  of  one  surety  operate  to 
release  his  cosurety  where  the  contract  is 
a  continuing  guaranty  with  the  one  surety 
released  before  the  debt  sought  to  be  recov- 
ered was  incurred  without  the  knowledge 
or  consent  of  the  other  surety? 

On  June  21,  1907,  Taylor  and  Myers 
signed  the  instrument  under  consideration 
as  sureties.  At  the  time  they  were  stock- 
holders and  officers  in  the  Aurora  Mer- 
cantile Company,  jointly  interested  in  its 
financial  welfare.  The  company  was  in- 
debted to  the  plaintiff  in  excess  of  $6,000. 
They  were  desirous  of  procuring  more  time 
in  which  to  pay  this  amount,  and  of  obtain- 
ing a  further  line  of  credit  for  the  com- 
pany. Myers  prepared  the  letter  of  credit 
at  plaintiff's  place  of  business,  where  it 
was  executed  by  the  sureties  and  accepted 
by  the  plaintiff.  Subsequently  Myers  dis- 
posed of  his  interest  in  the  Aurora  Com- 
pany, and  on  February  8,  1908,  served  upon 
plaintiff  a  notice  withdrawing  from  the 
guaranty.  Plaintiff  thereafter  continued  to 
furnish  goods  to  the  Aurora  Company  with- 
out informing  the  defendant  of  the  notice 
served  upon  it  by  Myers  until  September, 
1911.  Under  such  a  showing  it  cannot  be 
said  that  either  of  the  parties  to  the  instru- 
ment intended  that  the  other  might  revoke 
the  guaranty  as  to  himself,  without  notice 
to  his  cosurety,  and  thereby  leave  his 
associate  liable  for  the  full  amount  of  the 
obligation. 

"Persons  are  cosureties  so  as  to  give  the 
right  of  contribution  when  they  are  bound 
for  the  performance  by  the  same  principal 
of  the  same  duty;  and  whether  they  become 
so  at  the  same  time  or  at  different  times 
.  .  .  does  not  affect  the  relation  nor  the 
right.  The  right  does  not  seem  to  rest 
upon  contract,  .  .  .  but  upon  this 
natural  principal  of  equity,  that  where  the 
same  burden  is  assumed  equally  by  several, 
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ind  one  oi  them  is  compelled  to  discharge 
it,  the  others  ought  to  contribute  each  his 
share,  so  as  to  preserve  equality."  Young 
v.  Shunk,  30  Minn.  503,  16  N.  W.  402. 

A  surety  has  a  right  to  stand  on  the 
precise  terms  oi  his  contract.  He  can  be 
held  to  no  other  or  different  one.  In  the 
ease  at  bar  both  contracted  together  and 
with  reference  to  the  same  responsibility. 
Each  had  recourse  to  the  other  for  con* 
tribution  in  case  of  loss.  The  release  of 
one  affected  the  contract  as  to  the  other. 
This  case  is  not  taken  out  of  the  general 
rule  by  the  fact  that  the  defendant  entered 
into  the  agreement  with  knowledge  that 
hie  cosurety  might  revoke  the  contract  of 
guaranty  at  any  time  by  written  notice. 
The  authorities  which  sustain,  these  prin- 


ciples are  numerous.  DunnelTs  Dig.  §  0097 ; 
Brandt,  Suretyship,  §  441 ;  People  v.  Buster, 
11  Oal.  215;  Sage  v.  Strong,  40  Wis.  575. 

If  the  rule  were  otherwise,  a  surety  might 
be  subjected  to  risks  never  contemplated, 
for  if  a  number  should  sign  a  guaranty 
and  all  but  one  should  secretly  withdraw, 
and  no  notice  were  necessary,  the  remain- 
ing surety  might  be  held  for  the  entire 
obligation.    People  v.  Buster,  supra. 

We  are  of  the  opinion  that  the  defendant 
was  released  from  the  guaranty  by  the  with- 
drawal of  his  cosurety,  for  liability  incurred 
subsequent  to  such  withdrawal. 

Reversed. 

Petition  for  rehearing  denied* 


Annotation  —  Effect  of  voluntary  discharge  of  one  of  two  or  more 
sureties  or  guarantors  on  liability  of  cosureties  or  guarantors. 

Scope  amd  introduction.  holding  that  a  surety  on  an  official  bond 

is  discharged  by  the  erasure  after  he 
has  signed  the  bond,  before  its  approval, 
and  without  his  knowledge  and  consent, 
of  the  name  of  a  cosurety;  State  ex  rel. 
County  Comrs.  v.  Polke  (1843)  7  Blaekf. 
(Ind.)  27;  Hall  v.  McHenry  (1865)  19 
Iowa,  521,  87  Am.  Dec.  451,  holding  that 
the  cutting  off  by  the  payee  of  the  name 
of  one  or  two  sureties  on  a  note,  without 
the  knowledge  of  the  other  surety,  was 
such  an  alteration  of  the  note  as  dis- 
charged the  other  surety;  Briggs  v. 
Glenn  (1842)  7  Mo.  572;  Hilleboe  v. 
Warner  (1908)  17  N.  D.  594,  118  N.  W. 
1047,  where  erasure  by  the  obligee  of 
the  name  of  ope  of  the  sureties  on  a 
contractor's  bond  was  held  to  discharge 
cosureties  who  signed  it  while  the  name 
of  the  suretv  was  on  the  bond ;  Davis  v. 
State  (1878)  5  Tex.  App.  48. 

The  question  whether  a  surety  is  dis- 
charged in  consequence  of  the  creditor's 
failure  to  sue  the  principal  upon  notice 
by  another  surety  is  treated  in  a  note  in 
L.R.A.1918C,  p.  50. 
General  principles. 

The  doctrine  is  supported  by  many 
oases  that  the  discharge  of  one  of  two 
or  more  sureties,  without  the  consent 
of  the  others,  will  discharge  the  other 
sureties.  The  following  cases,  together 
with  others  subsequently  cited  in  the 
note,  apply,  or  at  least  recognize,  this 
doctrine :  .  Stone-Ordean-Wells  Co.  v. 
Taylor,  ante,  93;  Spencer  v.  Houghton 
(1885)  68  OaL  82,  8  Pac.  679;  People 
v.  Buster  (1858)  11  CaL  215  (recogniz- 
ing above  rule;  the  holding  being  that 
sureties  on  the  official  bond  of  a  county 
officer  were  not  liable  for  defalcation 


The  note  does  not  purport  to  cover 
eases  in  which  the  discharge  of  the 
surety  is  by  order  of  court  or  by  oper- 
ation of  law.  A  release  of  one  co-obli- 
gor by  order  of  court,  as  an  act  of  the 
law,  stands  on  different  principles  than 
does  a  release  by  the  voluntary  act  of 
the  obligee.  Boyd  v.  Ganlt  (1868)  3 
Bush  (Ky.)  644. 

It  is  assumed  for  the  purposes  of  the 
note  that  a  valid  contract  has  been  made 
binding  two  or  more  sureties,  one  of 
whom  is  afterwards  released  or  dis- 
charged, so  that  the  note  does  not  cover 
such  questions  as  whether  one  is  bound 
as  surety  who  agrees  to  become  such  on 
the  procurement  of  another  as  surety, 
where  the  tatter's  signature  is  never 
obtained  or  is  erased  or  cancelled  before 
delivery. 

Cases  such  as  Clapp  v.  Rice  (1860) 
15  Gray  (Mass.)  557,  77  Am.  Dec.  387, 
on  the  question  of  the  liability  of  a 
surety  who  has  been  discharged,  for  con- 
tribution to  cosureties,  are  beyond  the 
scope  of  the  note. 

The  note  does  not  cover  cases  decided 
on  principles  underlying  the  doctrine  of 
alteration  of  instruments.  And  it  should 
be  observed,  therefore,  that  cases  deal- 
ing with  the  question  of  the  effect  on  a 
surety's  obligation  of  the  erasure  of  the 
name  of  a  cosurety  are  beyond  the  scope 
of  the  note,  in  so  far  as  they  turn  on 
the  alteration  of  the  instrument.  As 
illustrative  of  this  class  of  cases,  which 
apparently  are  beyond  the  scone  of  the 
note  for  the  reason  indicated,  see  the 
following  cases:  Smith  v.  United  States 
(1865)  2  Wall,  (U.  8*)  219, 17  L.  eA  788, 
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occurring  after  one  of  the  sureties  had 
obtained  a  discharge  as  permitted  by 
statute,  and  a  new  bond  with  other  sure- 
ties had  been  given) ;  Wilkinson  v.  Con- 
ley  (1909)  133  Ga.  518,  66  S.  E.  372; 
State  ex  rel.  Laporte  Countv  v.  Van  Pelt 
(1848)  1  Ind.  304  (where  a  substitution 
as  to  one  surety  was  made  in  the  bond 
of  a  county  agent  without  the  consent 
of  the  other  sureties) ;  Stockton  v. 
Stockton  (1872)  40  Ind,  225  (joint 
note) ;  Hunter  v.  First  Nat.  Bank  (1909) 
172  Ind.  62,  87  N.  E.  734  (where  a 
renewal  note  was  given  and  accepted  by 
the  creditor  without  the  signature  of 
one  of  two  sureties  on  the  original  note, 
contrary  to  an  agreement  that  all  renew- 
als should  be  executed  in  the  same  man- 
ner as  the  original) ;  Frederick  v.  Moore 
(1852)  13  B.  Mon.  (Ky.)  470  (recogniz- 
ing rule) ;  Smith  v.  State  (1877)  46  Md. 
617  (recognizing  the  above  rule  at  law, 
but  holding  a  different  rule  should  be 
applied  in  equity) ;  McKim  v.  Demmon 
(1881)  130  Mass.  404  (recognizing  rule) ; 
Walsh  v.  Miller  (1894)  51  Ohio  St.  462, 
38  N.  E.  381  (recognizing  rule,  although 
holding  it  had  been  changed  by  statute 
so  that  the  cosurety  was  discharged  onlv 
pro  tanto);  Massey  v.  Brown  (1872)  4 
S.  0.  85  (recognizing  rule) ;  Jamison  v. 
Cosby  (1850)  11  Humph.  (Tenn.)  273 
(holding  that  release  by  order  of  court 
on  application  of  part  of  the  sureties 
on  a  guardian's  bond  would  release  all 
the  sureties  on  the  same  bond,  but  would 
not  impair  the  obligation  of  sureties  on 
a  prior  or  subsequent  bond) ;  Wright  v. 
Stockton  (1834)  5  Leigh  (Va.)  153;  Col- 
lins v.  Prosser  (1823)  1  Barn.  &  C.  682, 
107  Eng.  Reprint,  250,  3  Dowl.  &  R.  112, 
1  L.  J.  K.  B.  212,  25  Revised,  Rep.  540; 
Nicholson  v.  Revill  (1836)  4  Ad.  &  El. 
675,  111  Eng.  Reprint,  941,  6  Nev.  &  M. 
192,  1  Harr.  &  W.  756,  5  L.  J.  K.  B.  N. 
S.  129;  Mercantile  Bank  v.  Taylor 
(1893)  A.  C.  (Eng.)  317;  1  Reports,  371 
57  J.  P.  741:  Re  E.  W.  A.  (1901)  2  K. 
B.  (Eng.)  642,  70  L.  J.  K.  B.  N.  S.  810, 
85  L.  T.  N.  S.  31,  49  Week.  Rep.  642,  8 
Manson,  250;  Gold  Medal  Furniture  Co. 
v.  Stephenson  (1913)  23  Manitoba  L.  R. 
159.  As  supporting  the  general  doc- 
trine that  the  release  by  the  creditor  of 
one  of  two  joint  obligors  releases  both, 
see,  for  example,  Cheetham  v.  Ward 
(1797)  1  Bos.  &  P.  630,  126  Eng. 
Reprint,  1102,  4  Revised  Rep.  741. 

It  has  been  held  that  a  surety  on  a 
note  was  discharged  because  of  the  dis- 
charge of  his  cosureties  thereon  and  the 
material  alteration  of  the  nature  of  his 
obligation,  where  the  note  was  trans- 
ferred for  value  by  the  holder  thereof 
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to  the  cosurety,  who  transferred  it 
"without  recourse  ...  in  law  or 
equity."  Britnell  v.  Smith  (1914)  189 
Ala.  440,  66  So.  569. 

In  Seligman  v.  Gray  (1887)  66  Mich. 
341,  33  N.  W.  510,  it  was  held  that  if 
one  of  two  joint  indorsers  on  a  note  was 
discharged  by  failure  to  make  demand 
and  erive  notice,  the  other  indorser  was 
also  discharged. 

The  decisions  that  the  release  of  one 
of  two  or  more  sureties  on  a  joint,  or 
joint  and  several,  obligation,  discharges 
all  the  sureties,  seem  to  be  based  ordi- 
narily on  the  general  common-law  rule 
that  a  release  of  one  of  two  or  more 
joint  debtors,  or  joint  and  several  debt- 
ors, releases  all.    See  34  Cye.  1081. 

The  strict  rule  of  the  common  law 
that  the  release  of  one  surety  discharges 
a  cosurety  who  does  not  consent  to  the 
release  was  not,  however,  necessarily 
applied  in  equity,  the  equitable  rule 
being,  it  seems,  that  the  court  would  not 
permit  the  release  to  operate  beyond  the 
intention  of  the  parties  and  the  justice 
of  the  case.  The  following  cases  apply, 
or  at  least  recognize,  the  equitable  rule 
that  a  surety  is  not  necessarily  dis- 
charged by  the  release  of  a  cosurety: 
State  Bank  v.  Bozeman  (1852)  13  Ark. 
631;  Garey  v.  Hignutt  (1870)  32  Md. 
552;  Smith  v.  State  (1877)  46  Md.  617; 
Thompson  v.  Adams  (1844)  Freem.  Ch. 
(Miss.)  225;  Routon  v.  Lacy  (1853)  17 
Mo.  399;  State  ex  rel.  Midgett  v.  Mat- 
son  (1869)  44  Mo.  305;  Morgan  v.  Smith 
(1877)  70  N.  Y.  537;  Waggoner  v.  Wal- 
rath  (1881)  24  Hun  (*T.  Y.)  443, 
affirmed  without  opinion  in  (1883)  92 
N.  Y.  639;  Massey  v.  Brown  (1872)  4 
S.  0.  85;  Trabing  v.  Albany  County 
(1875)  1  Wyo.  301. 

In  Smith  v.  State  (1877)  46  Md.  617, 
supra,  the  court  said:  "It  seems  also 
to  be  well  settled  that  the  release  of  one 
or  more  sureties  without  the  assent  of 
the  cosureties  will  operate  at  law  to  dis- 
charge the  latter,  because  it  is  a  cardinal 
principle  of  suretyship  that  the  surety 
has  the  right  to  stand  by  the  very  terms 
of  the  contract,  and  the  creditor  will  not 
be  permitted  to  change  or  alter  the  con- 
tract without  concurrence  of  all  the  par- 
ties to  it.  In  equity,  however,  the  rule 
is  different,  and  the  release  of  one  or 
more  sureties  will  not  be  construed  to 
have  this  effect,  unless  it  subjects  the 
cosureties  to  an  increased  risk  or  lia- 
bility .  .  .  It  is  difficult  to  imagine 
on  what  principle  it  can  be  maintained 
in  equity,  that  the  mere  release  of  one 
surety  discharges  the  other  sureties  from 
liability.      As  between  themselves,  the 
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sureties  are  liable  only  for  their  propor- 
tion of  the  debt,  and  the  right  of  con- 
tribution does  not  exist  unless  they  have 
paid  an  amount  exceeding  this  propor- 
tion. If,  then,  the  release  of  one  surety 
discharges  the  others  from  the  payment 
of  the  proportion  of  the  debt  which  such 
surety  ought  to  have  contributed,  and 
discharges  them  also  from  the  propor- 
tion which  he  ought  to  bear  in  the  loss 
arising  from  the  insolvency  of  any  of 
the  other  sureties,  it  is  clear  that  such 
release  can  in  no  manner  prejudice  or 
subject  the  cosureties  to  an  increased 
risk."  And  the  court  applied  the  equit- 
able rule  in  this  case. 

The  courts  early  recognized  the  fact 
that  the  reasons  for  the  discharge  of  a 
surety  on  the  release  of  the  principal 
are  not  equally  applicable  to  the  case  of 
the  discharge  of  one  of  two  or  more 
&n  re  ties.  On  this  point,  it  was  said  in 
S1  chock  v.  Miller  (1849)  10  Pa.  401; 
"Where  the  effect  is  to  increase  the 
responsibility  of  those  who  are  not 
included  in  its  terms,  the  release  of  one 
or  more  joint,  or  joint  and  several, 
debtors,  operates  as  a  discharge  of  all 
the  others  from  the  obligation  of  the 
debts.  But  when  the  effeet  will  be  not 
to  increase  the  responsibility  of  the 
other  obligors,  it  operates  as  a  release 
pro  tanto  only.  Thus,  a  release  of  the 
principal  debtor  discharges  the  sureties, 
because  it  throws  the  burden  of  the  debt 
on  the  sureties,  who,  as  between  the 
obligors,  are  not  liable  for  the  debt,  and 
is  therefore  an  injury  to  them;  but  the 
release  of  one  or  more  of  the  sureties 
does  not  discharge  the  principal. debtor, 
for  the  plain  reason  that  he  is  primarily 
liable  for  the  debt,  and  the  release  of 
the  surety  may  injure  the  creditor,  but 
eannot,  by  any  possibility,  prejudice 
him.  These  principles  are  supported  by 
reason  and  authority.  Thus,  the  release 
of  a  principal  debtor  will  discharge  a 
mere  surety,  but  the  release  of  one 
cosurety  will  exonerate  the  other  only 
to  the  extent  which  the  releasee  would 
otherwise  be  compelled  to  pay.  .  .  . 
Now,  granting  the  instrument  to  be  a 
technical  release,  does  it  discharge  the 
cosurety  from  all  liability,  or  pro  tanto 
onlyf  We  think  the  latter  to  be  clear 
on  reason  and  on  the  authorities  already 
cited.  The  discharge  of  a  surety  by  the 
creditor  has  not  the  effect  of  the  dis- 
charge of  the  principal,  without  reserve, 
and  therefore  a  cosurety  is  not  dis- 
charged. .  .  .  Whatever,  tlien,  may 
be  the  effect  of  a  release  at  law,  it,  in 
equity  (and  equity  is  part  of  our  law), 
is  a   discharge  pro   tanto.     And   why 


should  the  law  be  otherwise?  For  this, 
no  rational  reason  has  or  can  be  given." 
And  the  doctrine  is  supported  by  a 
number  of  cases,  which  perhaps  repre- 
sent the  weight  and  trend  of  authority 
at  the  present  time,  that  the  discharge 
or  release  by  the  creditor  of  one  or  more 
sureties  without  the  consent  of  their 
cosureties  will  not  discharge  the  latter 
absolutely,  but  only  pro  tanto;  that  is, 
to  the  extent  to  which  the  cosureties 
would  have  had  a  rigrht  to  contribution 
against  the  sureties  who  were  released. 
The  following  cases,  as  well  as  others 
subsequently  cited  in  the  note,  support 
this  doctrine:  Gillespie  v.  Smith  (1916) 
229  Fed.  760  (holding  that  a  release  by 
plaintiff,  a  son  of  a  testator,  of  a  surety 
on  the  executor's  bond,  released  the 
other  sureties  only  to  the  extent  of 
entitling  them  to  a  credit  of  the  sum 
for  which  the  released  surety  would 
have  been  liable,  such  sum  being  a  full 
and  equal  share  of  the  amount  for  which 
the  solvent  sureties  were  liable) ;  Jemi- 
son  v.  Governor  (1872)  47  Ala.  390; 
Saint  v.  Wheeler  &  W.  Mfg.  Co.  (1891) 
95  Ala,  362,  36  Am.  St.  Rep.  210,  10  So* 
539;  Gordon  v.  Moore  (1884)  44  Ark. 
349,  51  Am.  Rep.  606;  Poullain  v.  Brown 
(1888)  80  Ga.  27,  5  S.  E.  107;  Lewis  v. 
Armstrong  (1888)  80  Ga.  402,  7  S.  E. 
114  (holding  that  the  release  of  a  surety 
on  an  injunction  boiid,  bound  jointly 
with  a  suretv  on  a  supersedeas  bond  for 
the  amount  of  an  execution,  discharged 
the  latter  pro  tanto) ;  Myers  v.  Farmer 
(1879)  52  Iowa*  20,  2  N.  W.  572;  Dar- 
land  v.  First  Nat.  Bank  (1917)  177  Ky. 
261,  197  S.  W.   826;   Ronton  v.  Lacy 

(1853)  17    Mo.    399;    Rice   v.    Morton 

(1854)  19  Mo,  263;  Dodd  v.  Winn  (1858) 
27  Mo.  501;  State  use  of  Southern  Bank 
v.  Atherton  (1867)  40  Mo,  209:  State 
ex  rel.  Midge tt  v.  Matson  (1869)  44 
Mo.  305  (it  appears,  however,  from 
Lower  v.  Buchanan  Bank  (1883)  78  Mo. 
67,  that  this  case  was  decided  after  a 
statute  was  enacted  which  changed  the 
common-law  rule  that  the  voluntary 
release  of  one  cosurety  discharges  the 
other,  and  that  the  decision  was  possi- 
bly controlled  by  the  statute) ;  Singleton 
v.  Shepherd  (1916)  196  Mo.  App.  505, 
183  S.  W.  1077  (recognizing  rule) ;  Mor- 
gan v.  Smith  (1877)  70  N.  Y.  537;  Bene- 
dict v.  Rea  (1885)  35  Hun  (N.  Y.)  34; 
Hood  v.  Hay  ward  (1888)  48  Hun  330, 
1  N.  Y.  Supp.  566  (instrument  in  form 
of  technical  release,  which  showed  on  its 
face  that  it  was  intended  merely  to  dis- 
charge one  of  two  sureties  on  a  joint 
and  several  bond,  held  not  to  release  the 
other  surety  from  his  half  of  the  penalty 
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of  the  bond) ;  Wanamaker  v.  Powers 
(1905)  102  App.  Div.  485,  93  N.  Y. 
Supp.  19,  affirmed  in  (1906)  186  N.  Y. 
562,  79  N.  E.  1118;  Schock  v.  Miller 
(1849)  10  Pa.  401;  Klingensmith  v. 
Klingensmith  (1858)  31  Pa,  460;  Glass- 
cock v.  Hamilton  (1884)  62  Tex.  143 
(recognizing  rule) ;  Hallock  v.  Yankey 
(1899)  102  Wis.  41,  72  Am.  St.  Rep.  861, 
78  N.  W.  156  (see  this  case  under 
"Statutory  provisions,"  infra) ;  London 
v.  Citizens  Ins.  Co.  (1887)  13  Ont.  Rep. 
713;  Re  Wolmershausen  (1890)  62  L.  T. 
N.  S.  (Bug.)  541  28  Week.  Rep.  537. 

As  to  the  above  rule,  it  was  said  in 
Gordon  v.  Moore  (1884)  44  Ark.  349, 
51  Am.  Rep.  supra.  "It  is  obvious  that 
by  the  discharge  of  one  surety  the 
others  are  injured  .  .  .  just  to  the 
extent  of  their  right  of  contribution. 
.  .  .  This  mode  of  adjustment  injures 
no  one.  Its  plain  common-sense  equity 
commends  itself  to  every  man's  sense  of 
right,  and  is  harmonious  with  the  well- 
settled  rule  that  the  release  of  the  prin- 
cipal discharges  the  surety  altogether, 
because  it  takes  away  the  right  to  exon- 
eration. When  the  relief  goes  bevond 
the  injury,  it  becomes  technical  and 
arbitrary." 

A  married  woman  who  charged  her 
separate  estate  to  indemnify  one  of  two 
sureties  on  a  bond  was  held  released  to 
the  extent  of  the  indemnified  surety's 
right  of  contribution  from  his  cosurety, 
where  the  surety,  without  her  consent, 
after  payment  of  the  obligation,  released 
the  cosurety.  Hodgson  v.  Hodgson 
(1837)  2  Keen,  704,  48  Eng.  Reprint, 
800,  7  L.  J.  Ch.  N.  S.  5. 

In  other  cases  an  absolute  discharge 
of  a  surety  because  of  the  discharge  of 
a  cosurety  has  been  denied,  the  question 
whether  there  was  a  pro  tanto  discharge 
not  being  one  which  it  was  necessary 
to  decide.  Ex  parte  Gifford  (1802)  6 
Ves.  Jr.  806,  31  Eng.  Reprint,  1318,  6 
Revised  Rep.  53;  Ware  v.  Millican 
(1895)  —  Tex.  Civ.  App.  — ,  30  S.  W. 
728  (holding  that  a  surety  on  an  injunc- 
tion bond  was  not  released  by  the  dis- 
charge after  judgment  of  other  sure- 
ties). 

It  has  been  held  that  the  release  of 
the  lew  of  an  execution  on  property  of 
a  surety  does  not  release  a  cosurety. 
Alexander  v.  B^rd  (1889)  85  Va.  690, 
8  S.  E.  577:  Darland  v.  First  Nat. 
Bank  (1917)  177  Ky.  261,  197  S.  W.  826 
release  pro  tanto  only).  And  the  same 
conclusion  has  been  reached  as  to  the 
release  of  the  lew  of  an  attachment. 
Chapman  v.  Todd  (1872)  60  Me.  282. 
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It  was  held,  however,  in  Lower  v. 
Buchanan  Bank  (1883)  78  Mo.  67,  that 
a  judgment  creditor  could  not,  without 
the  consent  of  a  suretv  at  whose  instance 

■ 

he  had  levied  on  property  of  a  cosurety 
of  sufficient  value  to  pay  the  tatter's 
share  of  the  debt,  release  the  levy  on 
payment  of  a  sum  less  than  the  value 
of  the  property,  to  the  prejudice  of  the 
surety  requesting  the  levy,  notwithstand- 
ing a  statute  permitted  the  creditor  to> 
release  one  or  more  of  his  debtors  with- 
out impairing  his  right  to  collect  the 
balance  from  the  other  debtors,  subject 
to  the  right  of  contribution  between  the 
codebtors.  In  this  case  the  principal 
was  insolvent,  as  was  also  the  surety 
whose  property  was  released,  and  it  was 
held  that  the  surety  who  requested  the 
levy,  after  payment  of  his  share  of  the 
debt,  could  enjoin  the  enforcement 
against  him  of  the  balance  of  the  debt, 
which,  but  for  the  release  of  the  levy, 
would  have  been  satisfied  out  of  the 
property  of  the  cosurety. 

Where,  on  a  sealed  obligation  of  sure- 
ties for  the  payment  of  money,  a  third 
partv  bv  indorsement  agreed  to  perform 
every  engagement  that  one  of  the  sure- 
ties was  bound  to  perform  and  to  be  con- 
sidered as  one  of  the  sureties  in  his 
place,  it  was  held,  in  Garnett  v.  Macon 
(1825)  6  Call.  (Va.)  308,  Fed.  Cas.  No. 
5,245,  that  the  other  surety  was  not  dis- 
charged. The  court  conceded  the  gen- 
eral rule  to  be  that  the  release  of  one  of 
several  obligors  is  a  release  of  the 
co-obligors,  but  held  the  indorsement  did 
not  amount  to  a  release  within  the 
meaning:  of  the  rule. 

It  was  said  arguendo  in  Bolton  v.  Gif- 
ford (1907)  45  Tex  Civ.  App.  140,  10O 
S.  W.  210,  that  part  of  the  sureties  on 
the  note  of  a  corporation,  who  had 
assumed  liability  in  proportion  to  the 
amount  of  their  stock  in  the  corpor- 
ation, mieht  have  compromised  or  se- 
cured their  discharge  without  affecting* 
the  liability  of  the  other  sureties. 

The  release  of  one  of  several  joint 
guarantors  or  sureties  will  not  discharge 
the  others,  unless  the  release  is  granted 
without  the  consent  or  acquiesence  of 
the  others.  Blewett  v.  Bash  (1900)  22 
Wash.  536,  61  Pac.  770. 

It  was  held  in  Cain  v.  Williams 
(1882)  16  Nev.  426,  that  the  question 
whether  a  surety  on  a  bond  was  released 
by  the  release  of  a  cosurety  could  not 
be  considered  an  appeal  where  it  was 
not  raised  in  the  lower  court. 
Where  obligation  is  several  only. 

The  earlier  common-law  rule  seems  to 
have  been  that  the  discharge  of  one  of 


ASraO,— EFFECT  OF  VOLUNTARY  DISCHARGE  OF  SURETIES. 


99 


two  or  more  sureties  on  a  joint,  or 
joint  and  several,  obligation,  without 
the  consent  of  the  cosureties,  released 
the  latter  from  liability.  It  is  not  prac- 
ticable to  classify  the  cases  as  regards 
the  distinction  between  joint,  or  joint 
and  several,  obligations  and  obligations 
which  are  several  only,  because  the  dis- 
tinction is  not  made  in  the  majority  of 
the  eases,  and  it  is  not  entirely  certain 
how  the  court  regarded  the  contract. 
Attention  is  called,  however,  to  the  fact 
that  the  common-law  rule  by  which  the 
discharge  of  one  of  several  sureties 
operated  to  discharge  all  the  sureties 
did  not  apply  apparently  to  obligations 
which  were  several  only.  Among  other 
cases  supporting  this  doctrine  are  «Scaif- 
dinavian  American  Nat.  Bank  v.  JCtJee* 
land  (1914)  24  Manitoba  L.  R.  168,  Ann. 
Cas.  1917B,  1177  (See  this  case  under 
"Statutory  provisions,,,  infra) ;  and  Col- 
lins v.  Prosser  (1824)  1  Barn.  &  C.  682, 
107  En*.  Reprint,  360,  3  Dowl.  &  R.  112, 
1  L  J.  K.  B.  212,  25  Revised  Rep.  540. 

And  it  was  held  in  Ward  v.  National 
Bank  (1883)  L.  R.  8  App.  Cas.  (Bag.) 
755,  52  L.  J.  P.  C.  N.  S.  65,  49  L.  T. 
X.  S.  315,  that,  where  sureties  contract 
severally  only,  one  of  them  cannot 
claim  a  discharge  on  the  ground  of 
breach  of  contract  because  of  the  dis- 
charge of  another  surety,  the  only 
giound  for  claiming  such  a  discharge  or 
release  being  the  deprivation  of  the 
right  of  contribution;  and,  in  the  ab- 
sence of  a  showing  that  this  right  has 
been  impaired  or  destroyed,  a  surety  on 
an  obligation  which  is  several  only  is 
not  released  by  the  •  discharge  of  co- 
surety. In  this  case,  where,  at  the  time 
the  defendant  entered  into  a  written 
guaranty  to  a  bank  for  payment  of 
advances  to  a  third  person,  the  bank 
held  a  similar  guaranty  executed  by 
another  party,  it  was  held  that  a  sub- 
sequent release  of  the  latter  and  the 
substitution  of  a  new  guaranty  by  him 
did  not  release  the  defendant,  in  the 
absence  of  a  showing  that  the  defend- 
ant's right  of  contribution  was  thereby 
injuriously  affected. 

And  sureties  on  a  bond  were  held  in 
Tentonia  Nat.  Bank  v.  Wagner,  (1881) 
33  La.  Ann.  732,  not  bound  in  solido, 
but  severally,  by  separate,  independent 
contracts,  to  the  amount  which  each 
specified  in  the  bond,  and  therefore  lia- 
ble to  that  extent  notwithstanding  the 
discharge  of  other  sureties* 

See  also  Scandinavian  American  Nat 
Bank  v.  Kneeland,  under  "Statutory 
i»rovisionfi,"  infra. 
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Covenants  not  to  i«e  —  reservation  of 
right  against  other  sureties. 

It  is  said  in  34  Cyc.  1084,  1085,  that 
a  covenant  or  agreement  not  to  sue  one 
joint,  or  joint  and  several,  debtor,  does 
not  release  the  other  debtors,  and  is  not 
pleadable  in  bar;  and  that  releases  of 
one  joint  debtor  wherein  the  creditor 
reserves  his  right  against  the  others 
have  been  construed  as  covenants  not  to 
sue,  in  order  to  effectuate  the  intention 
of  the  parties.  These  rules  have  been 
applied  in  the  class  of  cases  under  con- 
sideration. 9.m    j\    "•',' 

Thus,  it  was  held  in  *\YaggeheV  V. 
Dyer  (1^40),  II' Leigh  (Va^: 384,  'that  a 
covenant,  ijy  '.the,,  "oMigee*  hot  to  sue  one 
b¥.  ftfq  sureties  on  a  bond  did  not  dis- 
charge the  other  surety,  but  the  obligee's 
redress  against  the  latter  was  confined 
to  a  moiety  of  the  debt. 

So  it  was  held  that  a  surety  on  a  note 
was  not  released  by  an  indorsement 
thereon  by  the  principal  of  the  receipt 
of  a  stated  sum  from  another  surety  as 
in  full  of  that  surety's  share  of  the  note, 
but  that  the  indorsement  should  be  con- 
strued as  an  agreement  by  the  principal 
not  to  sue  the  surety  making  the  pay** 
ment,  where  it  was  made  pursuant  to 
an  agreement  between  the  principal  and 
sureties  that  each  of  the  sureties  should 
pay  his  share  of  the  debt  and  that  the 
one  paying  first  should  be  released  from 
further  liability.  Thomason  v.  Clark 
(1889)  31  HI.  App.  404. 

As  to  agreement  not  to  sue  surety, 
see  also  Draper  v.  Weld,  cited  under 
"Extension  of  time  to  surety,"  infra. 

A  release  of  one  of  two  or  more  sure- 
ties, without  the  consent  of  the  other 
sureties,  may  be  so  qualified  by  express 
reservation  of  the  creditor's  rights 
against  the  other  sureties  that  they  will 
not  be  discharged.  Thompson  v.  Lack 
(1846)  3  C.  B.  540,  136  Bog.  Reprint, 
216,  16  L.  J.  C.  P.  N.  S.  75.  This  view 
is  also  supported  by  statements  of  the 
opinion  in  Ex  parte  Gifford  (1802)  6 
Ves.  Jr.  805,  31  Eng.  Reprint,  1318,  6 
Revised  Rep.  53. 

And  the  release  of  a  surety  on  a  bond 
under  an  express  agreement  that  the 
cosureties  shall  not  thereby  be  released 
from  their  proportionate  share  will  not 
discharge  the  latter.  Richardson  V; 
Overleese  (1897)  17  Tex.  Oiv.  App.  376, 
44  S.  W.  308. 

And  it  was  held  in  Lane  v.  Moon 
(1907)  46  Tax.  Civ.  App.  625, 103  S.  W. 
211,  that  the  discharge  of  one  of  several 
sureties  on  a  joint  and  several  obliga- 
tion, with  an  express  reservation  as  to 
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the  other  sureties,  did  not  release  the 
other  sureties. 

So,  in  Hewitt  v.  Adams  (1855)  1  Pat- 
ton  &  H.  (Va.)  34,  it  was  held  that  the 
discharge  of  one  of  two  sureties  with 
the  express  reservation  of  the  creditor's 
rierht  against  the  other  surety  would  dis- 
charge the  latter  only  pro  tanto. 

The  release  of  a  surety  will  not  dis- 
charge a  cosurety  where  it  affirmatively 
appears  from  the  transaction  that  it  was 

.     not  the  intention  to  release  the  latter. 

;  .'Plrich  v.  Hoefling  (1900)   23  Tex.  Civ. 

;  AW.38^6&-g.;Wv199. 

The  • /efeft|J  ;  by:  tji&^uri  on  their 
application  uVdW  stajuVtf  .°o$  *f£iee;  of 
four  sureties  on  a  forfeited  r^Vghi«-* 
ance,  on  payment  by  them  of  the  ex- 
penses incurred  by  the  state  and  county 
in  bringing  the  defendant  before  the 
court,  with  the  express  provision  that 
the  release  should  not  affect  the  right 
of  the  state  to  recover  from  the  other 
surety  one  fourth  of  the  recognizance, 
was  held  in  State  v.  Bongard  (1903)  89 
Minn.  426,  94  N.  W.  1093,  not  to  release 
the  other  surety  from  his  proportionate 
share  of  the  penalty  of  the  bond. 

See  also  Hood  v.  Hayward  (1888)  48 
Hun,  330,  IN.  Y.  Supp.  566,  where  an 
instrument  in  the  form  of  a  technical 
release,  which  showed  on  its  face  that 
it  was  intended  merely  to  discharge  one 
of  two  sureties  on  a  joint  and  several 
bond,  was  held  not  to  release  the  other 
surety  from  his  half  of  the  penalty  of 
the  bond. 

Equity  will  construe  a  release  of,  or 
compromise  with,  one  or  more  of  the 
sureties  on  a  bond,  by  the  creditor, 
according  to  the  intention  of  the  par- 
ties, and  parol  evidence  may  be  ad- 
mitted to  show  that  the  intention  was 
not  to  discharge  the  other  sureties  by 
such  compromise.  Massey  v.  Brown 
(1872)  4  S.  0.  85. 

But  where  a  bank,  without  the  con- 
sent of  the  other  sureties,  released  in 
writing  one  of  five  sureties  on  a  joint 
and  several  bond  "from  all  debts  due 
by  you  to  the  bank  at  this  date,"  it  was 
held,  in  Mercantile  Bank  v.  Taylor 
[1893J  A.  C.  (Bug.)  317,  1  Reports,  317 
57  J.  P.  741,  that  evidence  was  not 
admissible  of  prior  verbal  communica- 
tion to  prove  a  reservation  of  right 
against  the  other  sureties. 

The  note  does  not  purport  to  cover 
the  question  which  is  raised  in  the  last 
two  cases  as  to  the  admission  of  parol 
evidence  to  show  the  intention  of  the 
parties. 
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Extension  of  time  to  surety. 

It  has  been  held  that  an  agreement 
for  an  extension  of  time  made  between 
the  creditor  and  one  or  more  of  several 
sureties,  though  for  valuable  considera- 
tion, will  not  discharge  the  other  sure- 
ties. Draper  v.  Weld  (1859)  13  Gray 
(Mass.)  580;  Sherman  County  v.  Nich- 
ols (1902)  65  Neb.  250,  91  N.  W.  198. 
In  the  Draper  Case  the  court  said  that 
the  giving  of  time  by  an  oral  agreement 
to  the  surety  could  have  no  greater  legal 
effect  than  a  covenant  by  a  creditor  not 
to  sue  for  a  specified  time  one  of  two 
or  more  joint  debtors ;  that  such  a  coven- 
ant was  not  a  release,  and  was  not  a 
fjpfense  to  the  other  debtor. 
;  Tjhe*  doctrine  that  an  extension  of  time 
giverf  by  the  creditor  to  one  of  several 
sureties  does  not  discharge  his  cosure- 
ties is  supported  also  apparently  by 
Clarke  v.  Birley  (1769)  L.  R.  41  Ch. 
Div.  (Eng.)  422,  58  L.  J.  Ch.  N.  S.  616, 
60  L.  T.  N.  S.  948,  37  Week.  Rep.  746, 
although  it  does  not  seem  that  a  deci- 
sion of  the  point  was  necessary. 

However,  agreements  with  part  of  the 
sureties  to  extend  the  time  of  payment 
have  been  held  to  discharge  pro  tanto 
the  sureties  who  did  not  consent  thereto. 
Gosserand  v.  Lacour  (1853)  8  La.  Ann. 
75;  Ide  v.  Churchill  (1863)  14  Ohio  St. 
386;  Stirling  v.  Forrester  (1821)  3 
Bligh,  575,  4  Bug.  Reprint,  712,  22 
Revised  Rep.  69. 

Erasures  —  alteration  of  instruments. 

The  note  does  not  purport  to  cover 
cases  decided  merely  on  the  ground  of 
alteration  of  the  instrument  represent- 
ing the  debt.  Nevertheless,  some  cases 
of  discharge  of  part  of  the  sureties  on 
Lueh  instruments  by  erasure  or  cancela- 
tion of  names  have  involved  this  addi- 
tional feature ;  and  for  purposes  of  illus- 
tration, at  least,  it  seems  advisable  to 
call  attention  to  them.  But  it  should  be 
observed  that  a  decision  merely  that  a 
cosurety  is  discharged  because  of  the  al- 
teration of  the  bond  or  other  written 
obligation  on  which  he  was  liable  in- 
volves principles  beyond  the  scope  of 
the  note. 

Invalid  release. 

The  note  is  not  concerned  with  the 
question  of  the  validity  of  the  discharge 
or  release;  so  cases  turning  on  the  fact 
that  the  dis  harge  or  release  was  with- 
out authority  and  invalid  are  beyond 
the  scope  of  the  note.  See,  for  example, 
as  illustrative  of  this  class  of  cases, 
Harrison  v.  Turbeville  (1840)  2  Humph. 
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(TeniL)  242  (holding  that  the  erasure 
of  the  name  of  a  surety  on  a  bond  and 
the  substitution  therefor  of  another 
surety,  made  by  the  principal  without 
authority,  would  not  in  equity  discharge 
the  surety  whose  name  was  erased,  and 
would  not  discharge  the  other  sureties) ; 
Wynne  v.  Edwards  (1846)  7  Humph. 
(TeniL)  418  (where  an  order  of  court 
purporting  to  release  a  surety  of  a  con- 
stable's bond  was  a  nullity  and  did  not 
discharge  a  cosurety) ;  Commercial  & 
F.  Nat.  Bank  v.  McCormick  (1903)  97 
Md.  703,  55  Atl.  439  (where  a  creditor, 
on  payment  of  a  sum  less  than  was  due 
from  them,  made  an  agreement,  not 
under  seal,  with  part  of  the  guarantors. 
not  to  sue  them  for  the  balance  of  the. 
obligation,  and  the  release  was  held 
void);  Bingham  v.  Shadle  (1895)  45 
Neb.  82,.  63  N.  W.  143  (holding  that  an 
erasure  of  their  own  names  by  sureties 
on  a  bond  did  not  release  them  from  lia- 
bility, and  would,  of  course,  not  dis- 
charge their  cosurety) ;  Hill  v.  Calvert 
(1844)  1  Rich.  Eq.  (S.  0.)  56. 

The  ease  of  Deering  v.  Moore  (1893) 
86  Me.  181,  41  Am.  St.  Rep.  534,  29  Atl. 
988,  seems  explainable  on  the  ground 
that  the  attempted  discharge  was  not 
effectual.  In  that  ease  each  of  the  sure- 
ties on  a  bond  bound  himself  severally 
in  a  certain  part  of  the  total  amount  of 
the  bond,  and  the  obligee  accepted  from 
part  of  the  sureties  a  sum  less  than  the 
amount  for  which  they  were  liable  "in 
full  discharge  from  liability"  upon  the 
bond.  It  was  held  that  the  other  sure- 
ties were  not  thereby  discharged,  the 
court  saying:  "To  work  the  discharge 
of  a  debtor,  the  agreement  must  be  made 
upon  sufficient  consideration,  and  that 
pays  the  debt.  At  common  law,  the 
part  payment  of  a  debt  is  not  sufficient 
consideration  for  its  discharge.  .  .  . 
If  the  discharge  be  by  a  sealed  instru- 
ment, it  is  of  no  consequence  what  the 
actual  consideration  may  be,  for  the  seal 
is  conclusive  evidence  of  sufficient  con- 
sideration. ...  In  the  case  at  bar,  the 
attempted  discharge  of  some  of  the 
sureties  is  not  pretended  to  have  been 
by  a  sealed  instrument.  Had  it  been,  it 
would  have  worked  a  discharge  of  all 
the  sureties,  for  they  stand  in  the  rela- 
tion to  each  other  of  joint  debtors,  being 
cosureties  for  the  payment  of  the  same 
debt.  Nor  does  it  pretend  to  have  dis- 
charged the  whole  debt,  as  provided  for 
by  statute.  It  simply  presumes  to  dis- 
charge some  sureties  from  a  liability  or 
debt  that  was  to  remain  outstanding, 
and  therefore,  not  being  upon  sufficient 
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consideration  that  would  have  paid  the 
debt,  or  so  much  of  it  as  they  had 
engaged  to  pay  by  their  covenant,  nor 
evidenced  by  a  sealed  instrument,  it  was 
ineffectual  to  discharge  anyone." 

See  also  Williams-Thompson  Co.  v. 
Williams  (1911)  19  Ga.  App.  251,  73 
S.  E.  409,  cited  under  "Statutory  pro- 
visions." 

Statutory  provision!. 

As  to  statutes  requiring  creditor  to 
sue  on  notice  to  do  so  by  surety,  poe 
supra,  "Failure  of  creditor  to? /sue:  prin- 
cipal on  notice  by  surety;""  :; 

TJie  quectioii. herein  discussed  is  con- 
trolled by  atetutc  in  several  states. 
:  "A  ■  statute  entitling  any  creditor  of 
several  joint  obligors  or  promisors  to 
discharge  one  or  more  of  them  without 
impairing  his  right  to  recover  the  resi- 
due of  his  debt  against  the  others  was 
held,  in  Alford  v.  Baxter  (1863)  36  Vt. 
158,  not  limited  to  principals,  but  to  be 
applicable  to  sureties;  so  the  release  of 
one  of  several  sureties  on  a  note  on  pay- 
ment of  his  pro  rata  share  of  the  indebt- 
edness was  held  not  to  prevent  recov- 
ery of  residue  from  the  other  sureties. 

To  a  similar  effect  is  Hallock  v.  Yan- 
key  (1899)  102  Wis.  41,  72  Am.  St.  Rep. 
861,  78  N.  W.  156,  holding  that  the  Wis- 
consin statute  entitling  a  creditor  of 
two  or  more  persons  jointly  indebted  to 
release  one  or  more  of  the  debtors,  and 
providing  that  the  release  shall  operate 
as  a  discharge  of  the  joint  debt  only  in 
the  proportion  that  the  person  so  re- 
leased should,  in  equity,  pay  as  between 
himself  and  the  other  debtors,  applies 
to  joint  sureties  as  well  as  to  principal 
debtors. 

Under  a  statute  providing  for  the 
release  of  a  surety  on  an  official  bond 
and  for  an  order  declaring  the  office 
vacant  unless  a  new  bond  was  filed,  but 
providing  that  no  surety  should  be 
released  from  liability  arising  prior  to 
the  making  of  the  order,  it  was  held  in 
People  v.  Buster  (1858)  11  Oal.  215, 
that  the  release  of  a  surety  discharged 
the  cosureties  from  liability  accruing 
after  the  release  and  the  giving  of  a 
new  bond. 

But  in  People  v.  Otto  (1888)  77  OaL 
45,  18  Pac.  869,  it  was  held,  under  a 
statute  providing  that  the  release  or  dis- 
charge of  a  surety  on  an  official  bond 
does  not  affect  the  bond  as  to  the 
remaining  sureties  thereon,  or  alter  or 
change  their  liability  in  any  respect, 
that  sureties  on  the  bond  of  a  sheriff  and 
tax  collector  were  not  discharged  from 
liability   subsequently  accruing  by   the 
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release  of  a  cosurety,  even  though  such 
release  reduced  the  bond  in  amount  to  a 
sum  less  than  that  required  by  law,  and 
no  notice  of  such  release  was  given  to 
the  other  sureties. 

Under  a  statute  providing  that  a 
release  of  one  of  two  or  more  joint 
debtors  does  not  extinguish  the  obliga- 
tion of  any  of  the  others,  unless  they 
are  mere  guarantors,  and  does  not  affect 
their  right  to  contribution  from  him,  it 
.  was  held  in  Wristen  v.  Curtiss  (1888) 
;.  %7<fc0ai.  6,.  18  Pac.  81,  that  an  instruction 
yas.\errtf^eoil3  •tha.t  a  release  of  one  of 
tw6  or-n/ore:  sureties  *rwkhojit  the  con- 
sent of  the  'ctfstHfetieV  vajs/a"  rflqase  of 
all  the  sureties.  '*  4  *  •-''  '••/;  -'"* 
The  California  statute  providing  'tnafc 
"A  release  of  one  of  two  or  more  joint 
debtors  does  not  extinguish  the  obliga- 
tions of  any  of  the  others,  unless  they 
are  mere  guarantors,"  was  held  in  Spen- 
cer v.  Houghton  (1885)  68  OaL  82,  8 
Pac.  679,  not  to  apply  to  a  bond  exe- 
cuted before  the  statute  was  enacted,  so 
as  to  prevent  the  application  thereto  of 
the  common-law  rule  that  the  discharge 
of  one  of  two  sureties  jointly  bound  dis- 
charges the  other  surety. 

By  virtue  of  the  statute  in  Montana 
one  or  more  of  several  joint  debtors 
might  make  a  compromise  or  composi- 
tion with  the  creditor  which  would  be 
a  full  discharge  of  the  debtor  or  debtors 
making  the  same,  and  of  them  only,  such 
compromise  or  composition  not  discharg- 
ing the  other  debtors,  but  being  deemed 
a  payment  to  the  creditor  equal  to  the 
proportionate  interest  of  the  debtor  or 
debtors  so  discharged.  The  statute, 
however,  did  not  apply  to  debtor  who, 
by  the  express  terms  of  the  contract, 
was  the  principal  debtor  while  the  other 
joint  debtor  or  debtors  were  sureties. 
Lay  v.  Nixon  (1894)  14  Mont.  64,  35 
Pac.  458. 

It  was  said  in  Lower  v.  Buchanan 
.  Bank  (1883)  78  Mo.  67,  that  there  could 
be  no  question  that  the  common-law  rule 
that  the  voluntary  release  of  one  co- 
surety discharged  the  other  was  changed 
by  the  statute  enacted  in  1855  making  it 
lawful  for  a  creditor  to  "compound  with 
any  and  every  one  or  more  of  his  debt- 
ors for  such  sum  as  he  may  see  lit,  and 
to  release  him,  .  .  .  without  impair- 
ing his  right  to  demand  and  collect  the 
balance,  etc.,  from  the  other  debtors," 
reserving,  however,  the  right  to  contri- 
bution between  the  codebtors.  See  this 
case  under  "General  principles,"  supra. 

In  Schneider  v.  Maney  (1912)  242  Mo. 
3fi.  145  S.  W.  823,  the  court  said  it. was 
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immaterial,  so  far  as  the  plaintiff's  right 
of  action  against  defendant  was  con- 
cerned, whether  the  other  sureties  were 
released  or  not,  because,  by  force  of  the 
statute  in  that  state,  contracts  that 
were  by  common  law  joint  were  joint 
and  several,  and  that  under  the  statute 
the  creditor  might  sue  any  one  or  more 
of  the  joint  obligors;  and  that  the 
defendant  (the  only  surety  who  had  not 
been  released)  would  be  liable  for  the 
balance  due  after  deducting  the  amounts 
paid  by  the  other  sureties  for  their 
release.  It  does  not  appear  whether 
the  released  sureties  had  paid  their  pro- 
portion of  the  debt.  The  case  is  cited 
m#  Singleton  v.  Shepherd  (1916)  196  Mo. 
A.FJ3.?  505,  183  S.  W.  1077,  as  deciding 
thatf  the  creditor  may  release  one  of  two 
or  more  sureties  and  then  sue  the 
remaining  surety  and  recover  the  entire 
balance  of  the  debt. 

And  under  the  Minnesota  statute  de- 
claring that  parties  to  a  joint  obligation 
shall  be  severally  liable  and  may  be  sued 
jointly,  or  separate  actions  may  be 
brought  against  each,  and  judgment  ren- 
dered in  each,  without  barring  an  action 
against  one  not  included  in  the  judg- 
ment, or  releasing  those  not  sued,  it  was 
held  in  Scandinavian  American  Nat. 
Bank  v.  Kneeland  (1914)  24  Manitoba: 
L.  R.  168,  Ann.  Cas.  1917B,  1177,  that 
a  surety  on  a  bond  was  not  discharged 
by  the  release  of  a  cosurety,  whether 
the  contract  at  common  law  would  be 
regarded  as  joint  and  several,  or  several 
only.  As  to  the  law  in  Minnesota,  see, 
however,  Stone-Ordean-Wells  Co.  v. 
Taylor,  ante,  93. 

A  statute  providing  that  "any  act  of 
the  creditor,  either  before  or  after 
judgment  against  the  principal,  which 
injures  the  surety  or  increases  his  risk 
or  exposes  him  to  greater  liability,  will 
discharge  him,"  was  applied  in  Wilkin- 
son v.  Conley  (1909)  133  Ga.  518,  66 
S.  E.  372,  where  a  surety  on  a  bond  was 
held  discharged  by  the  release  of  a 
cosurety,  or  the  neglect  on  the  part  of 
the  creditor  to  enforce  the  obligation 
against  him. 

Although,  under  the  Georgia  statute, 
"the  release  of  or  compounding  with  one 
surety  discharges  a  cosurety,"  an  at- 
tempt to  release  one  of  the  sureties  does 
not  have  this  effect,  where  the  attempted 
release  is  unenforceable  for  lack  of  con- 
sideration. Williams-Thompson  Co.  v. 
Williams  (1911)  10  Ga,  App.  251,  73 
S.  E.  409. 

The  Ohio  statute  providing  that,  on 
the   dissolution   of   a  partnership,   any 
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partner  may  make  a  separate  composi- 
tion or  compromise  with  any  creditor, 
which  shall  fully  discharge  the  debtor 
entering  into  it,  and  him  only;  that  such 
compromise  shall  not  impair  the  right 
of  the  ereditor  to  proceed  against  sttch 
members  of  the  partnership  as  have  not 
been  discharged,  and  that  the  provisions 
in  reference  to  partners  shall  extend  to 
"other  joint  debtors"  with  like  effect, 
was  held  in  Walsh  v.  Miller  (1894)  51 
Ohio  St.  462,  38  N.  E.  381,  to  change  the 
rule  that  the  release  by  the  obligee  on 
a  bond  of  one  of  several  cosureties  dis- 
charges all,  and  to  release  the  other 
sureties  only  to  the  extent  of  the  re- 


leased surety's  obligation  to  make  con- 
tribution, as  it  appeared  on  the  bond. 
And  an  agreement  between  the  sureties, 
to  which  the  obligee  was  not  a  party, 
that  the  released  surety  should  be  liable 
for  a  larger  proportion  of  the  debt  than 
his  cosureties,  was  held  not  to  affect  the 
obligee's  rights  against  the  latter,  which 
was  based  on  the  number  of  sureties  on 
the  bond.  And  it  was  held  also  that  the 
insolvency  of  one  of  the  remaining  co- 
sureties, occurring  after  the  compromise 
and  discharge,  did  not  so  reduce  the 
amount  for  which  the  unreleased  solvent 
sureties  were  liable  to  the  obligee. 

R.  E.  H. 
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MARIA  ELLIOTT  et  al.,  Plffs.  in  Err., 

v. 

L.  V.  ORTON  et  al. 
(—  Okla.  — ,  171  Pac.  1110.) 

Appeal  —  acquiescence  in  judgment. 

1.  A  party  who  voluntarily  acquiesces 
in  or  ratines,  either  partially  or  in  to  to, 
a  judgment  against  him,  cannot  appeal 
from   it. 

For  other  cases,  see  Appeal  and  Error,  III, 
a,  m  Dig.  1-62  N.  8. 

Same  —  waiver  of  appeal. 

2.  Any  act  on  the  part  of  the  appellants 
by  which  they  impliedly  recognize  the  va- 
lidity of  the  judgment  below  against  them 
operates  as  a  waiver  of  the  right  to  appeal 
therefrom  or  to  bring  error  to  reverse  it, 
and,  where  some  of  the  appellants  accept 
and  appropriate  residue  of  money  received 
from  the  sale  after  the  satisfaction  of  ap- 
pellees' claim,  which  had  been  appealed 
from,  and  thereupon  motion  to  dismiss  such 
appellants'  appeal  on  account  of  such  ac- 
tion, being  timely  filed,  should,  as  to  such 
appellants,  be  sustained,  and  their  appeal 
dismissed. 

For  other  cases,  see  Appeal  and  Error,  VI. 
6,  in  Dig.  1-62  N.  8. 

Attorney  and  client  —  Hen. 

3.  Under  Rev.  Laws  1910,  §  247,  an  attor- 
ney has  a  lien  upon  his  client's  affirmative 
cause  of  action  only,  and  this  statutory  lien 
eannot  be  extended  to  services  which  merely 
protect  an  existing  right  or  title  of  his 
client's  property.  He  cannot  impress  such 
property  with  such  statutory  lien. 

For  other  cases,  see  Attorneys,  II.  e,  2,  in 
Dig.  1-52  2V.  8. 

Headnotea  by  West,  C. 

Note.  —  For  acceptance  by  debtor  of  sur- 
plus arising  from  sale  under  a  decree  as 
affecting  his  right  to  appeal  from  the  de- 
cree, see  annotation  following  this  case, 
post,  106,  and  references  therein  to  annota- 
tions on  related  questions. 
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(April  2,  1918.) 

ERROR  to  the  District  Court  for  Pawnee 
County  to  review  a  judgment  in  favor 
of  plaintiffs  in  a  suit  to  enforce  an  attor- 
ney's lien  on  certain  lots.  Reversed  in 
part. 

The  facts  are  stated  in  the  Commis- 
sioner's opinion. 

Mr.  Redmond  S.  Cole,  for  plaintiffs  in 
error : 

The  attorneys  could  acquire  no  lien  on 
the  property  owned  by  defendant  Maria 
Elliott. 

Alton  Mercantile  Co.  v.  Spindel,  42  Okla. 
210,  140  Pac  1169;  McCammon  v.  Jen- 
kins, 44  Okla.  612,  145  Pac.  1163;  Illinois 
L.  Ins.  Co.  v.  Rogers,  —  Okla.  — ,  160  Pac. 
56;  Stroud  v.  Elliott,  45  Okla.  447,  145 
Pac.  804;  Bash  v.  Howald,  —  Okla.  — , 
157  Pac.  1154;  Modern  Brotherhood  v. 
Beshara,  —  Okla.  —,  158  Pac.  613;  Hurst 
v.  Sawyer,  2  Okla.  470,  37  Pac.  817; 
White  v.  Sumner,  16  App.  Div.  70,  44  N.'Y. 
Supp.  692;  Adee  v.  Adee,  55  App.  Div.  63, 
66  N..Y.  Supp.  1101;  Farmers'  State  Bank 
v.  Cox,  41  Okla.  672,  139  Pac.  653;  20  Cyc. 
226,  227;  Jones,  Liens,  3d  ed.  chap.  5; 
Hershey  v.  Du  Val,  47  Ark.  86,  14  S.  W. 
469;  Weill  v.  Levi,  40  La.  Ann.  135,  3  So. 
559;  Monroe  v.  First  Nat.  Bank,  43  Okla. 
732,  144  Pac.  364. 

Defendants  were  entitled  as  a  matter  of 
law  to  supersede  the  judgment  directing  the 
sale  of   the   property   pending   the   appeal. 

Re  Epley,  10  Okla.  631,  64  Pac.  18;  State 
ex  rel.  Hogan  v.  District  Ct.  2  Okla.  871, 
108  Pac.  375;  Palmer  v.  Harris,  23  Okla. 
500,  138  Am.  St.  Rep.  822,  101  Pac.  852. 

Mr.  It.  V.  Orton,  for  defendants  in  error. 

West,  C,  filed  the  following  opinion: 

This  suit  was  instituted  in  the  district 

court  of  Pawnee  county,  Oklahoma,  on  the 

21st  day  of  April,  1915,  by  defendants  in 

error,  plaintiffs  below,  against  plaintiffs  in 


104 


OKLAHOMA  SUPREME  COURT. 


error,  defendants  belo/p,  to  impress  and 
enforce  an  attorney's  lien  on  certain  lota 
situated,  in  the  town  of  Ralston  in  said 
county  and  state.  Parties  will  be  referred 
to  hereinafter  as  they  appeared  in  the 
court  below. 

It  appears  that  some  time  in  1911  Mary 
Elliott  and  J.  W.  Elliott  were  sued  by  one 
Stroud  to  dispossess  and  quiet  title  to  the 
lot*  in  controversy,  and  that  plaintiffs  were 
employed  to  defend  said  suit;  that,  at  the 
time  of  the  institution  of  this  suit  and 
before  the  employment  of  plaintiffs,  Elliotts 
had  executed  a  mortgage  to  John  A.  Stuart 
on  said  property  for  the  sum  of  $150.  Dur- 
ing the  progress  of  the  suit,  plaintiff's  in- 
dorsed, "Attorney's  lien  claimed,"  upon  the 
answer  filed  to  the  Stroud  suit.  That,  in 
1914,  the  Elliotts  executed  a  mortgage  to 
the  First  National  Bank  of  Ralston  for 
$325.  This  included  the  Stuart  mortgage 
fox  $150,  which  had  been  assigned  by  Stuart 
to  the  Bank  of  Ralston,  which  was  suc- 
ceeded by  the  First  National  Bank,  and  some 
other  sumB  which  were  due  by  the  Elliotts 
to  the  bank.  After  the  disposition  of  the 
Stroud  suit,  which  was  decided  in  favor 
of  the  Elliotts,  plaintiffs  undertook  to  im- 
press an  attorney's  lien  upon  the  lots  by 
this  suit,  claiming  that  they  had  a  statutory 
lien,  and  in  addition  that  the  Elliotts  had 
promised  to  execute  them  a  mortgage  upon 
the  lots  to  secure  their  attorney's  fee. 
Elliotts  filed  answer  to  the  suit  setting  up 
the  fact  that  the  lots  were  a  homestead; 
that  the  lots  sought  to  be  impressed  were 
not  the  lots  in  controversy  in  the  Stroud 
suit  and  that  they  had  executed  a  mortgage 
upon  said  lots  to  the  First  National  Bank, 
which  was  a  superior  and  prior  lien  to  any 
lien  which  the  plaintiffs  might  have;  and 
further  that  under  the  attorney's  lien  law 
the  plaintiffs  could  not  maintain  their  suit 
for  the  reason  that  the  statutory,  lien 
sought  to  be  enforced  could  only  attach  to 
the  cause  of  action,  and  not  to  the  subject* 
matter  of  the  action.  The  First  National 
Bank  filed  a  separate  answer  which  was 
practically  the  same  as  the  answer  filed  by 
the  Elliotts;  cause  was  tried  to  the  court 
on  the  5th  day  of  January,  1916,  and  a 
judgment  rendered  in  favor  of  plaintiffs, 
giving  them  the  lien  upon  the  property 
sought  to  be  impressed  therewith,  subject 
to  the  $150  represented  by  the  Stuart 
mortgage.  From  this  action  of  the  court  de- 
fendants perfected  their  appeal,  and  plain- 
tiffs below,  defendants  in  error,  have  filed 
motion  to  dismiss  said  appeal  for  the  reason 
that  said  cause  has  become  a  moot  question 
on  account  of  the  acts  and  conduct  of  the 
defendants  since  their  appeal  herein. 

The  ground  of  said  motion  is  in  effect 
that  after  the  appeal  was  taken  no  super- 


sedeas bond  having  been  filed  plaintiffs  had 
order  of  sale  issued  and  property  sold  to 
satisfy  judgment  and  that  the  Bame  was 
bought  in  by  John  A.  Stuart,  the  president 
of  the  First  National  Bank,  for  the  sum  of 
$190,  subject  to  the  $150  which  was  repre- 
sented by  the  original  mortgage  given  him 
and  included  in  the  $325  mortgage  claimed 
by  the  bank;  and  that,  after  the  satis- 
faction of  the  judgment  of  plaintiffs,  there 
remained  something  over  $52  which  the 
Elliotts  accepted,  thereby  ratifying  said 
judgment  and  Bale.  We  are  of  the  opinion 
that  said  motion  is  well  taken. 

In  the  second  paragraph  of  the  syllabus 
in  case  of  Barnes  v.  Lynch,  9  Okla.  11,  59 
Pac.  995,  the  following  rule  is  announced: 
"A  party  who  voluntarily  acquiesces  in  or 
ratifies,  either  partially  or  in  tot©,  a  judg- 
ment against  him,  cannot  appeal  from 
it.  Where  plaintiffs  brought  action,  claim- 
ing to  be  the  owners  of  action  lands, 
praying  a  decree  for  absolute  title,  and  for 
the  quieting  of  the  same,  and  the  decree 
was  for  the  defendant,  decreeing  that  the 
defendant  was  the  owner  of  the  lands,  from 
which  decree  plaintiffs  appealed,  and,  pend- 
ing appeal,  on  supplemental  petition  in  the 
trial  court  plaintiffs  claimed  to  have  ex- 
pended individual  moneys  in  the  purchase 
of  the  lands  under  circumstances  that  would 
entitle  them  to  an  equitable  lien  for  the 
amount  expended,  and  had  a  referee  ap- 
pointed to  make  an  accounting  of  the 
moneys  so  expended,  and  asking  that  the 
amount  so  found  should  be  decreed  an 
equitable  lien  upon  the  land,  held,  that 
such  subsequent  proceeding,  being  incon- 
sistent with  the  assertion  of  absolute  owner- 
ship and  title,  was  an  acquiescence  in  and 
ratification  of  the  judgment,  and  that  their 
appeal  should  be  dismissed." 

In  the  body  of  the  opinion  the  court 
announced  and  adopted  the  following  rule: 
"No  rule  is  better  settled  than  that  the 
right  to  appeal  may  be  waived  by  acts  of 
the  party  which  are  inconsistent  with  the 
assertion  of  that  right.  A  party  who  volun- 
tarily acquiesces  in  or  ratifies,  either  par- 
tially or  in  toto,  a  judgment  against  him, 
cannot  appeal  irom  it." 

In  case  of  Lawton  v.  Ayres,  40  Okla.  524, 
139  Pac.  963,  first  paragraph  of  the  syllabus 
is  as  follows:  "Any  act  on  the  part  of  a 
defendant  by  which  he  impliedly  recognizes 
the  validity  oi  a  judgment  against  him 
operates  as  a  waiver  to  appeal  therefrom, 
or  to  bring  error  to  reverse  it." 

In  the  body  of  the  opinion  the  court  uses 
the  following  language:  "A  preliminary 
question  decisive  of  the  cause  is  presented 
by  counsel  for  defendant  in  error  by  a 
motion  to  dismiss  the  appeal.  It  seems  that, 
subsequent  to  the  rendition  of  the  judgment 
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tgainst  it,  ths  city  of  Lawton  commenced 
a  proceeding  for  the  purpose  of  funding  its 
warrant  and  judgment  indebtedness,  where- 
in it  included  the  judgment  herein  as  one 
oS  the  items  of  valid  indebtedness  against 
it;  that  said  funding  proceeding  culminated 
in  a  bond  issue  which  was  approved  by 
the  attorney  general,  as  required  by  law, 
in  which  said  judgment  was  included  as 
one  of  the  items  funded.  The  contention 
of  the  movant  is  that  this  proceeding  con- 
stitutes a  recognition  on  the  part  of  the 
city  of  the  validity  of  the  judgment  ren- 
dered against  it,  and  a  waiver  of  its  right 
to  appeal  therefrom  or  to  bring  error  to 
reverse  it.  We  think  this  position  is  well 
taken.  The  rule  is  'that  any  act  on  the 
part  of  the  defendant  by  which  he  im- 
pliedly recognizes  the  validity  of  a  judg- 
ment against  him  operates  as  a  waiver  to 
appeal  therefrom  or  to  bring  error  to 
reverse  it/    2  Cyc.  656." 

Applying  the  rule  announced  in  the  fore- 
going cases,  it  is  apparent  that,  when  the 
Elliotts  by  their  attorney  accepted  the  $52, 
the  excess  that  the  property  brought  after 
satisfying  the  judgment  of  plaintiffs,  they 
thereby  acquiesced  in  said  judgment  and 
ratified  the  same  in  part,  and  in  effect 
ratified  the  judgment  entered  by  the  dis- 
trict court  in  foreclosing  the  liens  of  plain- 
tiffs. We  are  therefore  of  the  opinion  that 
the  Elliotts  became  estopped  to  deny  the 
validity  of  said  judgment  and  are  bound 
thereby,  and  that  their  appeal  should  be 
dismissed,  and  it  is  so  ordered. 

However,  we  are  of  the  opinion  that  the 
other  plaintiff  in  error,  the  First  National 
Bank,  is  not  in  the  same  attitude  as  the 
Elliotts,  for  the  reason  that  the  foreclosure 
of  said  lien  was  made  subject  to  the  $150 
contained,  and  which  the  court  found  was 
superior  and  paramount  to  the  liens  of  the 
plaintiffs,  and  it  will  therefore  be  necessary 
to  determine  whether  or  not  their  mortgage 
is  superior  to  the  lien  claimed  by  plain- 
tiffs, and  this  necessarily  calls  for  construc- 
tion of  S  247,  Rev.  Laws  1910,  which  is  as 
follows : 

"Lien  shall  attach  when — to  what  eatent. 
— From  the  commencement  of  an  action,  or 
from  the  filing  of  an  answer  containing  a 
counterclaim,  the  attorney  who  represents 
the  party  in  whose  behalf  such  pleading 
is  filed  shall,  to  the  extent  hereinafter  speci- 
fied, have  a  lien  upon  his  client's  cause  of 
action  or  counterclaim,  and  same  shall  at- 
tach to  any  verdict,  report,  decision,  finding, 
or  judgment  in  his  client's  favor,  and  the 
proceeds  thereof,  wherever  found,  shall  be 
subject  to  such  lien,  and  no  settlement  be- 
tween the  parties  without  the  approval  of 
the  attorney  shall  affect  or  destroy  such 
Hen,  provided  such  attorney  serves  notice 
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upon  the  defendant  or  defendants,  or  pro- 
posed defendant  or  defendants,  in  which  he 
shall  set  forth  the  nature  of  the  lien  he 
claims  and  the  extent  thereof;  and  said 
lien  shall  take  effect  from  and  after  the 
service  of  such  notice,  but  such  notice  shall 
not  be  necessary  provided  such  attorney  has 
filed  such  pleading  in  a  count  of  record,  and 
indorsed  thereon  his  name,  together  with 
the  words,  'Lien  claimed.' " 

There  is  some  contention  as  to  whether 
or  not  the  lots  sought  to  be  impressed  by 
the  attorney's  lien  claimed  by  plaintiffs  are 
the  identical  lots  which  were  in  controversy 
in  the  Stroud  suit.  While  it  is  true  that 
the  numbers  are  not  the  same  we  are  of 
the  opinion  that  the  evidence  discloses  it 
was  the  identical  property  which  was  owned 
and  claimed  by  the  Elliotts  in  the  town  of 
Ralston,  and  which  was  in  controversy  in 
the  Stroud  suit,  and  are  the  lots  upon  which 
plaintiffs  attempt  to  impress  tJUeir  lien  and 
foreclose  the  same;  and  this  statute,  supra, 
seems  to  have  never  been  construed  by  the 
supreme  court  of  this  state,  that  is,  with 
reference  to  just  how  far  the  lien  reaches 
and  to  what  it  attaches.  Before  the  enact- 
ment of  this  statute,  there  does  not  seem 
to  have  been  any  attorney's  lien  law  in 
force  in  the  state  of  Oklahoma,  and  in  the 
absence  of  some  statutory  provision  an 
attorney  has  only  a  retaining  lien,  and  has 
no  charging  lien  on  the  naked  cause  of 
action  or  the  res  of  the  action. 

Sections  364  and  386,  Corpus  Juris,  re- 
ported in  volume  6,  pages  766  and  778, 
respectively,  treat  this  subject  as  follows: 

"364.  3.  Charging  lien — a.  In  general. 
The  special  or  charging  lien  of  an  attorney 
is  an  equitable  right  to  have  the  fees  and 
costs  due  to  him  for  services  in  a  suit 
secured  to  him  out  of  the  judgment  or 
recovery  in  that  particular  suit,  the  attor- 
ney, to  the  extent  of  such  services,  being 
regarded  as  an  equitable  assignee  of  the 
judgment.  It  is  based  on  the  natural  equity 
that  the  plaintiff  should  not  be  allowed  to 
appropriate  the  whole  of  a  judgment  in 
his  favor  without  paying  thereout  for  the 
services  of  his  attorney  in  obtaining  such 
judgment.  It  is  an  exception  to  the  general 
rule  in  that  it  lacks  the  elements  of  pos- 
session which  is  essential  to  ordinary  liens, 
and  for  this  reason  such  lien,  strictly 
speaking,  did  not  exist  at  common  law.  In 
fact  the  use  of  the  term  'lien'  in  this  con- 
nection has  been  criticized  as  inaccurate, ; 
and  the  right  of  the  attorney  has  been  said 
to  be  merely  a  claim  to  the  equitable  inter- 
ference of  the  court.  The  existence  of  the 
lien  was,  however,  recognized  in  several 
early  English  cases,  and  it  now  exists  in 
most  jurisdictions  either  by  statute  or  by 
virtue  of  judicial  decision.    In  some  juris- 
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dictions  however,  the  charging  lien  is  not 
recognized." 

"386.  b.  Cause  of  action,  counterclaim, 
etc, — (1)  In  general.  In  the  absence  of 
some  statutory  provision,  an  attorney  haB 
no  lien  upon  the  naked  cause  of  action  of 
his  client.  By  statute,  however,  in  some 
jurisdictions,  an  attorney  has  a  lien  upon 
his  client's  cause  of  action,  claim,  or 
counterclaim,  which  attaches  to  a  verdict, 
report,  decision,  judgment,  or  final  order 
in  his  client's  favor,  and  the  proceeds 
thereof.  The  existence  of  any  such  lien 
depends  upon  the  attorney's  authority  to 
begin  the  suit.  The  effect  of  such  a  pro- 
vision as  to  an  attorney  for  a  plaintiff,  is 
(1)  that  he  has  a  lien  from  the  com- 
mencement of  an  action  or  special  proceed- 
ing upon  his  client's  cause  of  action  or 
claim;  and  (2)  that  such  lien  attaches 
to  the  verdict,  report,  decision,  judgment, 
or  final  order  in  his  client's  favor.  As  to 
an  attorney  for  a  defendant,  the  effect  of 
such  a  provision  is  (1)  that  he  has  a  lien 
from  the  time  of  the  service  of  an  answer 
containing  a  counterclaim,  upon  his  client's 
counterclaim;  (2)  that  such  lien  attaches 
to  the  verdict,  report,  decision,  judgment, 
or  final  order  in  his  client's  favor.  To 
give  rise  to  a  lien,  the  counterclaim  must 
result  in  an  affirmative  judgment  for  de- 
fendant; where  no  affirmative  relief  is 
claimed  no  lien  exists,  except  as  to  a 
judgment  for  costs.  Such  a  statute  does 
not  purport  to  give  a  general  lien  upon 
all  moneys  belonging  to  the  client.  Being 
conferred  upon  the  cause  of  action,  it  is 
not  lost  by  a  settlement  of  such  cause  of 
action.  It  attaches  to  the  proceeds  of  such 
action,  although  the  action  never  reaches 
a  verdict,  report,  decision,  or  judgment. 
But  where  there  is  no  cause  of  action, 
claim,  or  counterclaim  involved,  the  lien 
does  not  attach." 

Arkansas  has  a  statute  somewhat  similar 
to  that  of  Oklahoma,  and  in  case  of  Hershy 
v.  DuVal,  47  Ark.  86,   14  S.  W.  469,  the 


court  lays  down  this  rule,  and  holds  that 
the  lien  is  limited  to  cases  where  there 
has  been  an  actual  recovery,  and  cannot 
extend  to  professional  services  which  merely 
protect  an  existing  title  or  right  of  prop- 
erty. It  seems  by  the  Oklahoma  statute 
that  the  attorney  only  has  lien  upon  his 
client's  cause  of  action  or  counterclaim 
which  attaches  to  any  verdict,  report,  de- 
cision, findings,  or  judgment  in  his  client's 
favor,  and  the  proceeds  thereof  wherever 
found.  It  seems  to  indicate  that,  in  order 
for  the  lien  to  become  effective,  there  must 
be  affirmative  relief  in  favor  of  his  client, 
and  that  any  services  which  he  may  render 
that  merely  protect  his  client  in  the  pos- 
session and  right  to  his  property  are  not 
covered  by  the  attorney's  lien  law.  In 
other  words,  that  the  attorney  has  no  lien 
upon  the  res  of  the  action,  but  only  upon 
any  affirmative  judgment  rendered  in  his 
client's  favor.  ThiB  being  true,  we  are  of 
the  opinion  that,  inasmuch  as  Jthe  lien  of 
plaintiffs  could  not  and  did  not  attach  to 
the  res  of  this  action,  it  could  not  have 
been  enforced  as  against  the  Elliotts,  except 
for  the  fact  that  they  had  accepted  benefits 
under  the  judgment  declaring  and  fixing 
the  lien,  and  acquiesced  therein,  and  there- 
fore could  not,  as  between  the  plaintiffs 
and  the  bank,  affect  the  validity  of  the 
bank's  mortgage,  and  would  not  therefore 
be  paramount  and  superior  to  the  same; 
but  that  it  would  be,  under  the  status  of 
this  case,  a  valid  and  subsisting  lien  against 
Elliotts,  subject  to  the  inteerst  of  the  bank 
as  evidenced  by  their  mortgage. 

It  is  therefore  ordered  that  said  judgment 
as  to  the  plaintiff  in  error  the  bank  be 
reversed,  and  that  the  court  below  modify 
said  decree  awarding  plaintiff's  lien  on  the 
property  in  controversy  subject  to  the  mort- 
gage of  the  bank,  and  it  is  so  ordered. 

Per  Curiam: 

Adopted  in  whole. 


Annotation  —  Acceptance  by  debtor  of  surplus  arising  from  sale 
under  a  decree  as  affecting  his  right  to  appeal  from  the  decree. 


A  search  has  disclosed  little  authority 
directly  on  the  question  indicated  in  the 
above  title.  The  general  principles 
underlying  the  question  under  annota- 
tion are  discussed  in  the  note  to  McKain 
v.  Mullen,  29  L.R.A.(N.S.)  1,  on  the 
right  to  accept  pay  for  a  part  of  a 
decree,  judgment,  or  order,  and  appeal 
from  the  rest  of  it.  See  also  the  note 
to  Madden  v.  Madden,  L.R.A.1916E,  894, 
on  waiver  of  right  to  appeal  by  taking 
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advantage    of   judgment    or    order    ap- 
pealed from  in  another  action. 

It  seems  difficult  to  justify  the  con- 
clusion reached  in  Elliott  v.  Orton, 
ante,  103,  that  the  acceptance  by  an 
appellant  of  what  confessedly  belongs  to 
him,  as  the  surplus  arising  on  a  sale  of 
his  property  on  execution,  will  prevent 
his  maintaining  an  appeal  from  the 
judgment  or  decree  ordering  the  sale,  on 
the  theory  that  he  thereby  ratifies    or 
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acquiesces  in  tbe  judgment.  This  con- 
clusion seems  opposed  to  several  deci- 
sions of  tbe  United  States  Supreme 
Court.  Thus,  it  was  held  in  Reynes  v. 
Dnmont  (1888)  130  U.  8.  354,  32  L.  ed. 
934,  9  Sup.  Ct.  Rep.  486,  that  the  accep- 
tance by  the  appellants  of  the  surplus 
arising  from  the  sale  of  bonds  to  satisfy 
liens  decreed  thereon  in  favor  of  a 
bank,  and  of  the  bonds  remaining  un- 
sold, did  not  prevent  their  maintaining 
an  appeal  from  the  decree.  The  court 
said  that  the  acceptance  by  appellants 
of  what  was  confessedly  theirs  could 
not  be  construed  into  an  admission  that 
the  decree  they  sought  to  reverse  was 
not  erroneous,  nor  did  it  take  from  the 
appellees  anything  on  the  reversal  of 
the  decree  to  which  they  would  other- 
wise be  entitled. 

And  the  court  in  the  Reynes  Case 
(U.  S.)  supra,  cited  Embery  v.  Palmer 
(1882)  107  U.  S.  3,  27  L.  ed.  346,  2 
Sup.  Ct.  Rep.  25,  which,  although  on 
its  facts  not  strictly  within  the  scope 
of  the  present  note,  supports  the  doc- 
trine that  the  acceptance  by  an  appel- 
lant of  a  sum  which  is  admittedly  his, 
arising  under  a  decree,  does  not  pre- 
clude him  from  maintaining  an  appeal 
from  the  decree.  In  the  latter  case,  an 
injunction  was  granted  against  the  prose- 
cution of-  an  action  on  a  judgment,  on 
condition  of  payments  by  the  judgment 
debtors  of  a  certain  sum  which  it  seems 
was  unquestionably  owing  by  them  to  the 
judgment  creditors.  It  was  held  that 
the  tatter's  receipt  of  this  sum  did  not 
estop  them  from  prosecuting  a  writ  of 
error  from  the  decree  granting  the 
injunction.  The  court  said:  "Without 
entering  upon  a  discussion  of  the  gen- 
eral question,  it  is  sufficient  for  the  pres- 
ent purpose  to  say  that  no  waiver  or 
release  of  errors,  operating  as  a  bar  to 
the  further  prosecution  of  an  appeal  or 
writ  of  error,  can  be  implied,  except 
from  conduct  which  is  inconsistent  with 
the  claim  of  a  right  to  reverse  the  judg- 
ment or  decree  which  it  is  sought  to 
bring  into  review.  If  the  release  is  not 
expressed,  it  can  arise  only  upon  the 
principle  of  an  estoppel.  The  present 
is  not  such  a  case.  The  amount  awarded, 
paid,  and  accepted  constitutes  no  part  of 
what  is  in  controversy.  Its  acceptance 
by  the  plaintiff  in  error  cannot  be  con- 
strued into  an  admission  that  the  decree 
he  seeks  to  reverse  is  not  erroneous,  nor 
does  it  take  from  the  defendants  in  error 
anything,  on  the  reversal  of  the  decree, 
to  which  they  would  otherwise  be  enti- 
tled;   for   they   cannot   deny   that   this 

LJLA.1918E. 


sum,  at  least,  is  due  and  payable  from 
them  to  the  plaintiff  in  error." 

There  are  many  other  cases  appar- 
ently supporting  the  same  doctrine,  al- 
though on  facts  beyond  the  scope  of  the 
present  note,  many  of  them  being  within 
the  scope  of  the  note  in  29  L.R.A.(N.S.) 
1.  Among  the  latter  class  attention  is 
called  to  Gay  v.  Householder  (1912)  71 
W.  Va.  277,  76  S.  E.  450,  Ann.  Cas. 
1914C,  297,  in  which  in  the  syllabus  by 
the  court  it  is  said:  "To  the  general 
rule  that  if  a  party  accepts  the  benefits 
of  a  decree  in  his  favor  he  thereby 
waives  his  rights  to  appeal,  there  is  a 
well-recognized  exception,  applied  in 
this  case,  that,  if  he  is  so  absolutely 
entitled  to  the  benefit  received  that  a 
reversal  of  the  decree  cannot  affect  his 
right  to  it,  he  does  not  thereby  waive 
error,  or  lose  his  right  to  appeal." 

Although  the  right  to  maintain  the 
appeal  was  denied  in  Turner  v.  Mark- 
ham  (1907)  152  CaL  246,  92  Pac.  485, 
the  case  seems  distinguishable  from 
those  above  set  out.  In  the  Turner  Case 
the  homestead  property  of  a  judg- 
ment debtor  was  sold  on  execution,  and, 
pending  an  appeal  by  him,  he  accepted 
from  the  sheriff  the  amount  to  which 
he  was  entitled  as  his  homestead  exemp- 
tion. It  was  contended  that  the  accep- 
tance of  this  amount,  to  which  the 
debtor  was  unquestionably  entitled, 
should  not  operate  to  destroy  his  right 
to  have  the  question  determined  on 
appeal  whether  his  homestead  should 
have  been  subjected  to  execution  and 
sale;  also  that  the  acceptance  was  not 
voluntary,  because,  if  he  had  refused  to 
accept  the  money  and  permitted  it  to 
remain  in  the  hands  of  the  sheriff  for 
six  months  nending  his  appeal,  it  would 
have  been  liable  to  seizure  by  creditors. 
In  holding,  however,  that  the  judgment 
debtor  was  precluded  from  maintaining 
the  appeal,  the  court  said:  "It  is  true, 
A3  appellant  says,  that  the  amount  of 
money  to  which  he  was  entitled  was  not 
in  dispute.  But  none  the  less  the  very 
matter  in  controversy  was  whether  his 
homestead  should  take  the  form  of 
money  or  of  land,  and  in  accepting  the 
money  there  was  an  acquiescence  upon 
his  part  in  the  judgment,  which  decreed 
the  form  which  the  exemption  should 
take.  .  .  .  The  appellant  has  accepted 
$5,000  and  has  devoted  it  to  his  own 
use.  He  is  a  judgment  debtor  in  insolv- 
ency. If  he  succeeded  upon  his  appeal 
in  overthrowing  the  sale  of  his  home- 
stead, the  purchaser  at  that  sale  could 
recover  from  the  judgment  creditor  the 
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full  amount  paid.  Code  Civ.  Proc.  708. 
So  that  if  this  appeal  should,  under 
these  circumstances,  be  successfully 
prosecuted,  respondent  would  become 
liable  for  the  $5,000  which  appellant  has 
taken  to  his  own  use.    Here  clearly  is 


a  situation  presented  where  the  appel- 
lant by  his  election  has  changed  the 
position  of  the  respondent  to  the  tatter's 
injury,  and  the  doctrine  of  estoppel  by 
election  is  clearly  applicable." 

R.  S.  H. 


WASHINGTON  SUPREME:  COURT. 

(Department  No.  1.) 

STATE  OF  WASHINGTON,  Respt., 

v. 

HARRY  VAN  VLACK,  Appt. 

(—  Wash.  — ,  172  Pac.  563.) 

Statute  —  construction  —  forbidding 
taking:  of  clams. 

1.  A  statute  forbidding  the  taking  of 
clams  during  certain  months  from  any  of 
the  tidelands  abutting  on  a  sound  applies 
to  land  in  private  ownership. 

For  other  cases,  see  Fisheries,  III.  in  Dig. 
1S2  N.  8. 

Constitutional  law  —  forbidding  owner 
to  take  clams. 

2.  Forbidding  an  owner  of  tidelands  to 
take  clams  therefrom  during  the  spawning 
season,  for  sale  or  canning,  does  not  deprive 
him  of  his  property  without  compensation 
or  due  process  of  law,  within  the  meaning 
of  the  Constitution. 

For  other  cases,  see  Constitutional  Law,  II, 
b,  4,  d;  Eminent  Domain,  III.  b,  1,  in 
Dig.  1S2  N.  8. 

(April  26,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Thurston 
County  convicting  him  of  having  in  posses- 
sion clams  unlawfully  taken.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  N.  Steele,  for  appellant: 

The  statute  so  far  as  it  applies  to  clams 
taken  from  privately  owned  beds  is  uncon- 
stitutional as  contrary  to  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States,  §  1,  and  contrary  to  article  1,  §  3, 
of  the  state  Constitution. 

State  v.  Taylor,  27  N.  J.  L.  117,  72  Am. 
Dec.  347;  State  v.  Johnson,  80  Wash.  522, 
141  Pac.  1040;  Sequim  Bay  Canning  Co.  v. 
Bugge,  49  Wash.  127,  94  Pac.  922,  16  Ann. 
Cas,  196. 

The  state  has  a  right  to  give  title  to 
the  soil,  even  to  the  extent  that  the  owner 
may  enjoin  trespassing  upon  said  lands 
either  by  boat  or  on  foot. 

Note.  —  For  extension  of  regulations  as 
to  shell  fishing  to  private  beds,  see  annota- 
tion following  this  case,  post,  111,  and  refer- 
ences therein  to  annotations  on  related  ques- 
tions. 
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Palmer  v.  Peterson,  56  Wash.  74,  105 
Pac.  179. 

Messrs.  W.  V.  Tanner,  Attorney  Gen- 
eral, and  Glenn  J.  Fairbrook,  Assistant 
Attorney  General,  for  the  State: 

No  satisfactory  reason  can  be  advanced 
to  show  that  it  was  the  intention  of  the 
legislature  to  prohibit  the  digging  of  clams 
on  public  lands  during  the  spawning  seaBon, 
and  not  prohibit  such  digging  on  private 
lands,  as  it  would  be  equally  detrimental 
to  the  future  of  the  clam  industry  whether 
they  were  taken  on  public  or  on  private 
lands. 

Windsor  v.  State,  103  Md.  611,  12  L.R.A. 
(N.S.)  869,  64  Atl.  288;  Com.  v.  Tewks- 
bury,  11  Met.  65. 

The  statute  is  not  unconstitutional  by 
reason  of  violating  the  14th  Amendment. 

Geer  v.  Connecticut,  161  U.  S.  519-534, 
40  L.  ed.  793,  798,  16  Sup.  Ct.  Rep.  600; 
New  York  ex  rel.  Silz  v.  Hesterberg,  211 
U.  S.  31,  63  L.  ed.  76,  29  Sup.  Ct.  Rep.  10; 
Lawton  v.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  449;  Dennis  v.  Moses, 
18  Wash.  537,  40  L.R.A.  302,  25  Pac  333; 
State  ex  reL  Beek  v.  Wagoner,  77  Minn.  483, 
46  L.R.A.  442,  77  Am.  St  Rep.  681,  80 
N.  W.  633,  778,  1134;  Karasek  v.  Peier, 
22  Wash.  419,  50  L.R.A.  345,  61  Pac.  33; 
Cora.  v.  Tewksbury,  11  Met.  55;  Hodges  v. 
Perine,  24  Hun,  516;  State  v.  Sermons,  169 
N.  C.  285,  84  S.  E.  337;  Hudson  County 
Water  Co.  v.  McCaxter,  209  U.  S.  349-355, 
52  L.  ed.  828-831,  38  Sup.  Ct  Rep.  529, 
14  Ann.  Cas.  560;  Re  Opinion  of  Justices, 
103  Me.  506,  19  L.R.A.(N.S.)  422,  69  Atl. 
627,  13  Ann.  Cas.  745;  Windsor  v.  State, 
103  Md.  611,  12  L.R.A.(N.S.)  869,  64  Atl. 
288;  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  190, 
44  L.  ed.  729,  20  Sup.  Ct.  Rep.  676,  20 
Mor.  Min.  Rep.  466;  Com.  v.  Trent,  117 
Ky.  34,  77  S.  W.  390,  4  Ann.  Cas.  209; 
Munn  v.  Illinois,  94  U.  S.  113,  132,  24  L. 
ed.  77,  86;  Antoni  v.  Greenhow,  107  U.  S. 
769,  27  L.  ed.  468,  2  Sup.  Ct.  Rep.  91; 
Austin  v.  Tennessee,  179  U.  S.  343,  361, 
363,  45  L.  ed.  224,  233,  234,  21  Sup.  Ct. 
Rep.  132;  Otis  v.  Parker,  187  U.  S.  606, 
609,  47  L.  ed.  323,  327,  23  Sup.  Ct  Rep. 
168;  Atkin  v.  Kansas,  191  U.  S.  207,  222, 
48  L.  ed.  148,  157,  24  Sup.  Ct  Rep.  124; 
Missouri,  K.  &  T.  R.  Co.  v.  May,  194  U.  S. 
267,  269.  48  L.  ed.  971,  972,  24  Sup.  Ct. 
Rep.  638;  Bacon  v.  Walker,  204  U.  S.  311, 
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317,  51  L.  <*L  499,  502,  27  Sup.  Ct.  Rep. 
289;  Osan  Lumber  Co.  v.  Union  County 
Xst  Bank,  207  U.  S.  251,  255,  257,  52  L. 
ed.  195,  190,  197,  28  Sup.  Ct  Rep.  89; 
McLean  v.  Arkansas,  211  U.  S.  539,  548, 
551,  53  L  ed.  315,  319,  321,  29  Sup.  Ct. 
Rep.  206;  Welch  v.  Swasey,  214  U.  S.  91, 
107,  53  L.  ed.  923,  930,  29  Sup.  Ct.  Rep. 
567;  Southwestern  Oil  Co.  v.  Texas,  217 
U.  S.  114,  126,  54  L.  ed.  688,  694,  30  Sup. 
Ct  Rep.  496;  Watson  v.  Maryland,  218 
U.  S.  174,  179,  54  L.  ed.  988,  990,  30  Sup. 
Ct  Rep.  644;  Lindsley  v.  Natural  Carbonic 
Gas  Co.  220  U.  S.  61,  78,  55  L.  ed.  369, 
377,  31  Sup.  Ct  Rep.  337,  Ann.  Cas.  1912C, 
160;  Barrett  v.  Indiana,  229  U.  S.  26,  57 
L.  ed.  1050,  33  Sup.  Ct.  Rep.  692;  Tanner 
r.  Little,  240  U.  S.  369,  60  L.  ed.  691,  36 
Sup  Ct.  Rep.  379. 

Webster,  J.,  delivered  the  opinion  of  the 
court: 

On  July  10,  1917,  an  information  was 
filed  in  the  superior  court  against  the  ap- 
pellant, the  charging  part  of  which  is  as 
follows:  "Then  and  there  being,  he,  the 
said  Harry  Van  Vlack,  did  unlawfully  have 
in  his  possession  one  sack  of  clams  pur- 
chased by  him,  the  said  Harry  Van  Vlack, 
from  one  C.  A.  Schneider,  which  said  clams 
were  taken  for  the  purpose  of  sale  on  or 
about  April  26  1917,  and  subsequent  to 
April  1,  1917,  by  said  C.  A  Schneider  from 
tidelands  abutting  on  Puget  sound  and 
owned  by  said  C.  A.  Schneider." 

To  this  information  appellant  filed  a  gen- 
eral demurrer,  which  was  overruled.  Re- 
fusing to  plead  further  sentence  was  pro- 
nounced and  judgment  thereon  entered 
against  appellant,  from  which  this  appeal 
was  taken.  The  prosecution  is  based  upon 
5  100,  chap.  31,  Laws  1915,  p>  108,  which 
reads:  "It  shall  be  unlawful  for  any  person 
to  take  or  dig  clams  or  mussels  from  any 
of  the  tidelands  abutting  on  Puget  sound 
or  from  the  waters  of  Puget  sound  below 
the  line  of  low  tide  or  have  them  in  their 
possession  if  the  same  have  been  taken  for 
the  purpose  of  canning  or  selling  between 
the  1st  day  of  April  and  the  1st  day  of 
September  of  each  year:  Provided,  that 
nothing  in  this  section  shall  prevent  the 
taking  of  these  clams  for  consumption  of 
the  taker  or  his  family  or  guests  at  all 
times  without  a  license." 

It  is  contended  by  appellant,  first,  that 
the  statute  has  no  application  here,  for 
the  reason  that  the  clams  were  dug  and 
taken  from  tidelands  by  the  owner  of  such 
lands,  who,  by  reason  thereof,  had  the 
unqualified  ownership  of  the  clams  which 
were  sold  to  the  appellant,  and  that  the 
statute  in  no  wise  affected  or  restricted  the 
rights  of  private  ownership  of  clam  beds  in 
tidelands  abutting  on  Puget  sound;,  second, 
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that  if  the  statute  applies  to  the  facts  of 
this  ease,  then  it  contravenes  §  1  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  States,  as  it  also  does  §  3,  art  1,  of 
the  Constitution  of  the  state  of  Washing- 
ton, and  is  therefore  void. 

The  first  proposition  urged  is  without 
merit  The  language  of  the  statute  is  plain 
and  comprehensive.  It  makes  unlawful  the 
taking  or  digging  of  dams  during  the  closed 
season  by  any  person  from  any  of  the  tide- 
lands  abutting  on  Puget  sound  or  from  the 
waters  thereof  below  the  line  of  low  tide. 
Tidelands  are  lands  which  in  their  natural 
state  are  affected  by  the  ebb  and  flow  of 
the  tide.  They  ore  not  divested  of  their 
classification  or  character  as  such  by  the 
mere  fact  that  title  thereto  may  have  passed 
from  the  sovereign  to  the  individual.  What- 
soever incidents  may  follow  the  changed 
ownership,  the  fact  still  remains  that  they 
are  known  and  designated  as  tidelands. 
There  being  no  exception  reserved  in  the 
act  dependent  upon  the  ownership  of  the 
land,  it  necessarily  follows  that  the  legis- 
lative enactment  by  its  terms  applies  to 
all  tidelands  abutting  on  Puget  sound,  re- 
gardless of  whether  the  title  thereto  re- 
mains  in  the  state  or  has  vested  in  private 
ownership. 

The  second  proposition  involves  a  more 
serious  question,  whether  the  restrictions 
placed  by  the  act  upon  the  property  of  the 
individual  constitutes  a  taking  of  his  prop- 
erty within  the  meaning  of  the  constitu- 
tional inhibition  or  whether  it  is  merely  a 
regulation  of  the  property  right  within  the 
valid  exercise  of  the  police  power  of  the 
state..  At  the  outset  it  may  be  conceded 
that  because  of  the  peculiar  characteristics 
of  the  clam — its  fixed  habitation  when 
embedded  in  the  soil— clam  beds  may  be- 
come the  subject  of  private  ownership, 
which  passes  to  the  grantee  by  a  conveyance 
from  the  state  of  tidelands  in  which  the 
beds  are  located.  Such  is  the  effect  of  the 
decisions  of  this  court  in  Sequim  Bay  Can- 
ning Co.  v.  Bugge,  49  Wash.  127,  94  Pac 
922,  16  Ann.  Cas.  196,  and  Palmer  v.  Peter- 
son, 56  Wash.  74,  105  Pac.  179.  In  this 
respect  clams  differ  from  fish,  game  birds, 
and  game  iyiinmJR  in  their  wild  or  natural 
state.  The  landowner  acquires  no  vested 
ownership  in  the  latter,  but  the  state  may 
regulate  and  control  the  subject  by  virtue 
of  its  sovereign  power.  Since  the  state,  by 
reason  of  the  private  ownership  of  the  indi- 
vidual, has  been  divested  of  its  ownership 
of  clam  beds  in  tidelands  conveyed  by  the 
state,  its  power  to  regulate  the  industry  or 
to  restrict  the  rights  of  the  landowner  in 
the  use  and  enjoyment  of  his  property  must 
necessarily  depend  upon  whether  it  may  do 
so  by  virtue  of  the  police  power  with  which 
the  state  is  invested;  that  is  to  say,  whether 
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the  statute,  as  applied  to  private  ownership, 
is  a  lawful  exercise  of  the  police  power. 
It  will  be  observed  that  the  gist  of  the 
offense  defined  by  the  statute  is  the  taking 
or  digging  of  clams  for  the  purpose  of 
canning  or  selling,  or  having  clams  so  taken 
or  dug  in  one's  possession,  between  the  1st 
day  of  April  and  the  1st  day  of  September 
of  each  year.  This  is  the  only  restriction 
placed  upon  the  property  right  of  the  land- 
owner.  It  neither  takes  nor  destroys  his 
property;  it  merely  regulates  the  use  of  it 
in  the  interest  of  the  general  welfare  by 
conserving  a  valuable  food  product,  as  we 
shall  presently  see.  Provision  is  expressly 
made  that  he  may  take  for  his  own  use  or 
for  the  use  of  his  guests  at  all  times.  The 
sole  question  then  is  whether  the  legislative 
enactment  which  prevents  the  owner  from 
digging  and  taking  his  clams  for  the  pur- 
pose of  selling  or  canning  them,  during 
the  prescribed  period,  deprives  him  of  his 
property  without  due  process  of  law. 

It  seems  to  be  settled  that  courts  will 
take  judicial  notice  of  scientific  facts  and 
natural  laws  which  are  well  known  and 
which  may  be  found  in  encyclopedias,  dic- 
tionaries, or  other  standard  publications 
treating  of  the  subject.  15  R.  C.  L.  p.  1127, 
and  cases  cited.  And  scientists  have  demon- 
strated that  the  spawning  Beason  of  clams 
extends  throughout  the  latter  part  of  May, 
the  whole  of  June,  and  in  many  cases  dur- 
ing the  entire  summer.  The  larvse  are 
active,  and  swim  freely  upon  the  surface 
of  the  water,  where  they  are  borne  and 
scattered  in  all  directions  by  the  winds  and 
tides,  until  in  a  few  days,  the  shells  becom- 
ing heavier,  they  sink  to  the  bottom,  and, 
resting  on  seaweeds,  stones,  or  other  objects, 
become  attached  by  byssus  threads.  Soon 
after  they  cease  swimming  they  begin  to 
burrow,  if  a  suitable  location  is  found. 
The  Encyclopedia  Americana,  subject  Clam; 
Nelson's  Encyclopedia,  subjects  Mussel  and 
Clam;  Observations  on  the  Soft  Shell  Clam 
by  Meade  and  Barnes  (Brown  University 
Contributions  from  the  Anatomical  Labor- 
atory, vol.  4,  1905). 

In  the  light  of  these  facts,  established 
by  scientific  research,  it  manifestly  appears 
that  the  taking  or  digging  of  clams  for 
commercial  purposes  during  the  period  of 
embryo  development  would  seriously  inter- 
fere with  nature's  process  of  propagation; 
hence  it  is  reasonable  to  assume  that  the 
legislation  was  enacted  for  the  purpose  of 
promoting  the  general  welfare  by  conserv- 
ing and  increasing  a  useful  and  valuable 
food  supply.  The  effect  of  the  statute  is 
merely  to  prevent  a  private  owner  from 
so  using  his  property  as  to  interfere  with 
or  trench  upon  the  corresponding  ownership 
and  rights  of  others,  including  the  public. 

In  State  ex  rel.  Case  v.  Howell,  85  Wash. 
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281,  147  Pac.  1162,  Judge  Ellis,  delivering 
the  opinion:. of  the  court,  said:  "It  may 
be  asserted,  as  a  general  rule  applicable 
to  every  phase  of  the  police  power,  whether 
emergent  or  not,  that,  when  the  propriety 
of  its  exercise  is  called  in  question,  the 
power  will  be  sustained  whenever  the  given 
measure  has  any  'real  substantial  relations 
to  the  general  good  and  welfare.' " 

In  State  v.  Pitney,  79  Wash.  608,  140  Pac, 
118,  Ann.  Cas.  1916A,  209,  the  court,  speak- 
ing through  Judge  Main,  said:  "In  deter- 
mining whether  the  provisions  of  a  law 
bring  it  within  the  police  power,  it  is  not 
necessary  for  the  court  to  find  that  facta 
exist  which  would  justify  such  legislation. 
If  a  state  of  facts  can  reasonably  be  pre- 
sumed to  exist  which  would  justify  the 
legislation,  the  court  must  presume  that  it 
did  exist,  and  that  the  law  was  passed  for 
that  reason.  If  no  state  of  circumstances 
could  exist  to  justify  the  statute,  then  it 
may  be  declared  void  because  in  excess  of 
the  legislative  power." 

This  is  but  an  application  of  the  elemen- 
tary principle  that  every  reasonable  pre- 
sumption should  be  indulged  in  favor  of 
the  constitutionality  of  legislation. 

In  Thorpe  v.  Rutland  &  B.  R.  Co.  27  Vt. 
140,  62  Am.  Dec  625,  Chief  Justice  Redfield 
used  the  following  forceful  language,  which 
is  approved  by  Judge  Cooley  in  his  valu- 
able treatise  on  Constitutional  Limitations': 
"This  police  power  of  the  state  extends  to 
the  protection  of  the  lives,  limbs,  health, 
comfort,  and  quiet  of  all  persons  and  the 
protection  of  all  property  within  the  state. 
According  to  the  maxim  'Sic  utere  tuo  ut 
alienum  non  hedas,'  which  being  of  uni- 
versal application,  it  must,  of  course,  be 
within  the  range  of  legislative  action  to 
define  the  mode  and  manner  in  which  every- 
one may  so  use  his  own  as  not  to  injure 
others.  .  .  .  There  is  also  the  general 
police  power  of  the  state,  by  which  persons 
and  property  are  subjected  to  all  kinds  of 
restraints  and  burdens  in  order  to  secure 
the  general  comfort,  health,  and  prosperity 
of  the  state;  of  the  perfect  right  in  the 
legislature  to'  do  which  no  question  ever 
was,  or,  upon  acknowledged  general  prin- 
ciples, ever  can  be,  made,  so  far  as  natural 
persons  are  concerned/' 

Judge  Story,  in  his  work  on  the  Consti- 
tution, at  §  1954,  vol.  2,  5th  ed.,  says: 
"All  the  property  and  vested  rights  of  indi- 
viduals are  subject  to  such  regulations  of 
police  as  the  legislature  may  establish  with 
a  view  to  protect  the  community  and  its 
several  members  against  such  use  or  em- 
ployment thereof  as  would  be  injurious  to> 
society  or  unjust  toward  other  individuals. 
It  has  been  justly  said  to  be  'a  settled 
principle,  growing  out  of  the  nature  of 
well-ordered  civil  society  that  every  holder 
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«*  property,  however  absolute  and  unquali- 
tel  may   be   hia    title,  holds  it  under  the 
implied  liability    that  his  use  of  it  shall 
w*  he   injurious   to  the  equal  enjoyment 
ot  others    having    an    equal    right   to   the 
enjoyment  of  their  property,  nor  injurious 
xothe  rights  of  the  community.    All  prop- 
erty   .    .    .    is  held  subject  to  those  general 
regulations    which    are    necessary   for    the 
common  good  and  general  welfare;'  and  'it 
must,  of   course,  be  within   the   range   of 
legislative  action  to  define  the  mode   and 
manner  in  which  everyone  may  so  use  his 
own  as  not  to  injure  others.'" 

Measured  by  these  definitions  of  the 
police  power,  we  are  of  the  opinion  that 
the  act  in  question  as  applied  to  private 
owners  of  clam  beds  in  tidelands  abutting 
on  Puget  sound  is  not  unconstitutional. 
l«t  it  be  remembered  that  property  in 
clams  is  not  the  result  of  human  effort  or 
industry;  such  property  is  acquired  by  the 
uncontrolled  forces  of  nature.  It  cannot  be 
said,  therefore,  to  be  unreasonable  to  so 
regulate  the  use  and  enjoyment  of  this 
mannalike  possession  by  a  private  owner 
as  to  conserve  the  interest  not  only  of  the 
public,  but  of  the  private  owner  as  well. 
He  is  not  deprived  of  his  property  by  the 
act  in  question.  His  right  to  enjoy  it  is 
merely  suspended  during  the  reasonable 
closed  season  prescribed  by  the  statute.  In 
re  opinion  of  Justices,  103  Me.  506,  19 
LJLA.(NJS.)  422,  60  Atl.  627,  13  Ann.  Cas. 
745. 

Nor  are  we  without  authority  to  sustain 
the  correctness  of  the  application  of   the 


doctrine  to  the  facts  of  this  case.  In 
Windsor  v.  State,  103  Md.  611,  12  L.R.A. 
(N.S.)  869,  64  Atl.  288,  tlk  court  had  before 
it  a  statute  which  provided  that  any  person 
who  shall  have  oysters  in  his  possession 
which  contained  more  than  5  per  cent  of 
shell,  or  which  shall  be  less  than  2%  inches 
from  hinge  to  mouth,  shall  be  guilty  of 
a  misdemeanor  and  subject  to  a  fine.  After 
carefully  considering  the  question,  it  was 
held  that  the  act  applied  to  planted  oysters 
taken  from  private  beds  in  the  waters  of 
that  state  as  well  as  to  oysters  taken  from 
natural  beds  or  bars;  the  court  being  of 
the  opinion  that  the  act  was  a  valid  exer- 
cise of  the  police  power  in  that  it  tended 
to  preserve  a  source  of  food  supply.  In 
State  v.  Sermons,  169  N.  C.  285,  84  S.  E. 
337)  the  supreme  court  of  North  Carolina 
said:  "It  is  chiefly  urged  for  defendant 
that  a  conviction  should  not  be  had  in 
this  instance,  because  it  appears  that  the 
dealer  had  procured  the  oysters  from  an 
individual  owner  of  the  oyster  grounds; 
but  the  statute  makes  no  such  exception, 
and  we  are  not  aware  of  any  principle 
sustaining  the  position.  The  provision 
establishing  a  closed  season  and  requiring 
dealers  to  operate  only  under  a  regular 
license  are  among  the  usual  methods  of 
regulating  the  industry,  and  it  is  well  un- 
derstood that  the  rights  of  individual 
owners  are  also  subject  to  reasonable  state 
regulations  affecting  their  interests." 
The  judgment  will  be  affirmed. 

Ellis,  Ch.  J.,  and  Fullerton,  Main,  and 
Parker,  JJ.,  concur. 


Annotation 


Extension  of  regulations  as  to  shell  fishing  to  private 

beds* 


This  note  is  supplemental  to  the  note 
in  12  I*R.A.(KS.)  869. 

State  v.  Van  Vlack,  ante,  108,  is  sup- 
ported, as  it  appears,  in  the  opinion  by 
Windsor  v.  State  (1906)  103  Md.  611, 
12  L.R.A.(N.S.)  869,  64  Atl.  288,  to 
which .  the  earlier  note  is  appended 
Since  the  time  of  that  note  no  esse 
within  the  scope  of  this  note  has  been 
found.     In  one  case  where  the  rights  of 


owners  of  oyster  beds  were  not  in- 
volved, the  court  stated  that  it  was  well 
understood  that  the  rights  of  individual 
owners  of  oyster  beds  are  subject  to  rea- 
sonable regulations  affecting  their  in- 
terests. State  v.  Sermons  (1915)  169 
N.  0.  285,  84  S.  E.  337. 

For  right  of  riparian  owner  on  tidal 
or  navigable  waters  to  exclusive  fishery, 
see  the  note  in  31  L.R.A.(N.S.)  396. 

B.  B.  B. 


MASSACHUSETTS  SUPREME 
JUDICIAL  COURT. 

francis  e.  McCarthy 

v. 
JAMES  B.  RENDLE  et  al. 

(—  Mass.  — ,  119  N.  E.  188.) 

Insurance  —  indemnity  —  immediate 
notice  of  accident. 

The  justifiable  assumption  by  persons  in- 
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sured  against  liability  for  accidents  to  the 
public  by  operations  conducted  by  them, 
that  the  injury  to  one  scalded  by  steam 
from  their  engine  was  trifling,  does  not  ab- 

Note.  — •  As  to  delay  in  giving  notice  re- 
quired by  policy  insuring  against  liability 
for  personal  injuries  to  third  persons,  see 
annotation  following  this  case,  post,  114, 
and  references  therein  to  annotations  on. 
related  questions* 
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solve  thein  from  giving  immediate  notice  of 
the  accident  to  the  insurer  as  required  by 
the  contract;  and  a  notice  when  claim  is 
made  upon  them  by  the  injured  person 
twenty  days  after  the  accident  is  too  late. 
For  other  cases,  see  Insurance,  VIII,  in 
Dig.  1-62  N.  8. 

(April  9,  1918.) 

BEPORT  by  the  Superior  Court  for  Suf- 
folk County  after  a  finding  in  plain- 
tiff's favor  for  the  opinion  of  the  supreme 
judicial  court  of  a  suit  to  recover  against 
the  defendant  insurance  company  a  judg- 
ment debt  which  plaintiff  had  previously 
obtained  from  the  other  defendants  in  an 
action  at  law  which  resulted  in  a  verdict 
for  plaintiff.  Bill  dismissed  as  to  the 
defendant  insurance  company. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walter  I.  Badger  and  Louis  C. 
Doyle,   for  defendant  insurance  company: 

Defendants  Rendle  and  Stoddard  did  not 
comply  with  the  requirements  of  the  policy 
respecting  notice  of  the  accident. 

Lorando  v.  Gethro,  228  Mass.  181,  117 
N.  E.  185;  McNamara  v.  Boston  &  M.  R. 
Co.  216  Mass,  506,  104  N.  E.  285;  Hatch  v. 
United  States  Casualty  Co.  197  Mass.  101, 
14  L.R.A.(N.S.)  503,  125  Am.  St.  Rep.  332, 
83  N.  E.  39S,  14  Ann.  Cas.  290;  Smith  & 
D.  Mfg.  Co.  v.  Travelers'  Ins.  Co.  171  Mass. 
357,  50  N.  E.  516;  Rooney  v.  Maryland 
Casualty  Co.  184  Mass.  26,  67  N.  E.  882; 
National  Constr.  Co.  v.  Travelers'  Ins.  Co. 
176  Mass.  121,  57  N.  E.  350;  Northwestern 
Teleph.  Exch.  Co.  v.  Maryland  Casualty 
Co.  86  Minn.  467,  90  N.  W.  1110;  A.  M. 
Forbes  Cartage  Co.  v.  Frankfort  Marine, 
Ace.  &  Plate  Glass  Ins.  Co.  195  111.  App. 
75;  Oakland  Motor  Car  Co.  v.  American 
Fidelity  Co.  190  Mich.  74,  155  N.  W.  729; 
Utica  Sanitary  Milk  Co.  v.  Casualty  Co. 
210  N.  Y.  399,  104  N.  E.  918;  Melcher  v. 
Ocean  Acci.  &  Guarantee  Co.  175  App.  Div. 
77,   161  N.  Y.  Supp.  586. 

Messrs.  Whipple,  Sears,  &  Ogden  and 
Lothrop  With  I  ng*  on,  for  plaintiff: 
;  The  requirements  of  the  policy  respecting 
notice  have  been  complied  with. 

Mandell  v.  Fidelity  &  C.  Co.  170  Mass. 
173,  64  Am.  St.  Rep.  291,  49  N.  E.  110; 
Rooney  v.  Maryland  Casualty  Co.  184  Mass. 
26,  67  N.  E.  882;  Greenough  v.  Phoenix  Ins. 
Co.  206  Mass.  247,  138  Am.  St.  Rep.  383, 
92  N.  E.  447;  Harnden  v.  Milwaukee 
Mechanics'  Ins.  Co.  164  Mass.  382,  49  Am. 
St.  Rep.  467,  41  N.  E.  658;  Parker  v. 
Middlesex  Mut.  Assur.  Co.  179  Mass.  531, 
61  N.  E.  215;  Smith  v.  Scottish  Union  & 
Nat.  Ins.  Co.  200  Mass.  50,  85  N.  E.  841; 
H.  P.  Hood  &  Sons  v.  Maryland  Casualty 
Co:  206  Mass.  223,  30  L.R.A.(N.S.)  1192, 
138  Am.  St.  Rep.  379,  92  N.  E.  329;  Jenks 
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v.  Liverpool  &  L.  &  G.  Ins.  Co.  206  Mass. 
591,  92  N.  E.  998. 

Pierce,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  bill  in  equity  under  Stat.  1914, 
chap.  464,  to  recover  against  the  Travelers' 
Insurance  Company  a  judgment  debt  which 
the  plaintiff  had  previously  obtained  against 
the  defendants  Rendle  and  Stoddard  in  an 
action   at  law. 

It  was  argued  at  the  trial  that  the 
Travelers'  Insurance  Company  had,  on 
January  6,  1915,  in  full  force  and  effect, 
a  policy  of  liability  insurance  insuring 
Rendle  &  Stoddard,  a  copartnership,  from 
loss  or  damage  caused  by  injuries  to  the 
public  for  which  they  might  be  liable,  and 
that  this  policy  covered  the  liability  of 
Rendle  and  Stoddard  for  the  accident  to 
the  plaintiff.  The  policy  contained  the 
following  provision:  "This  agreement  is 
subject  to  the  following  conditions:  D — 
The  assured,  upon  the  occurrence  of  an 
accident,  shall  give  immediate  written 
notice  thereof  to  the  company,  or  to  its 
duly  authorized  agent,  with  the  fullest 
information  obtainable.  He  shall  give  like 
notice  with  full  particulars  of  any  claim 
made  on  account  of  such  accident." 

The  presiding  judge  found  as  a  fact  that 
there  was  no  waiver,  and  at  the  request  of 
the  Travelers'  Insurance  Company  reported 
the  case  to  this  court  to  determine  whether 
"upon  my  findings  of  facts,  my  ruling  that 
the  requirements  of  the  policy  respecting 
notice  have  been  complied  with,  is  correct." 

The  reported  facts  are  as  follows:  Janu- 
ary 6,  1916,  the  plaintiff's,  leg  was  scalded 
by  a  jet  of  steam  or  boiling  water  coming 
from  an  engine  operated  by  one  of  Rendle 
&  Stoddard's  workmen.  The  plaintiff  Was 
an  inspector  working  for  the  Metropolitan 
Park  Commission,  and  Rendle  &  Stoddard 
were  contractors  who  were  constructing  a 
bridge  for  the  commission.  "Immediately 
upon  receiving  the  injury  McCarthy  walked 
away  from  the  job  unaided,  had  his  leg 
bandaged  at  the  office  of  the  commission, 
and  went  home.  The  next  day  he  returned 
to  work  and  remained  upon  the  job  until 
January  14th,  when  his  leg  becoming 
worse  he  went  home,  and  remained  at 
home  until  after  January  26th.  Between 
January  14th  and  January  26th  he  called 
in  attorneys,  and  they,  on  January  26th, 
mailed  a  letter  to  Rendle  &  Stoddard  con- 
taining a  full  statement  of  the  accident  and 
the  claim,  and  on  January  28th  Rendle  & 
Stoddard  sent  to  the  insurance  company  a 
letter  inclosing  the  letter  of  the  attorneys, 
which  was  received  by  the*  company  Janu- 
ary 29th.  No  claim  is  made  that  this 
notice  when  received  was  not  a  sufficiently 
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tin  ua&»  of  the  nature  of  the  accident 
and  ot  t\ie  claim.  3ui  thia  was  the.  first, 
notice  of  the  accident  received  by  the  com- 
pany and  upon  its  receipt  the  company 
objected  that  it  came  too  late..  McCarthy 
did  not  notify  Rendle  &  Stoddard  that  he 
was  injured,  nor  make  any  claim  for  his 
injury  before  the  letter,  of  his  attorneys 
was  sent  to  them.  They  learned  of  the 
occurrence  from  their  foreman  (who,  it  is 
agreed,  was  not  present  at  the  time,  but 
learned  of  it  during  the  same  day),  within 
a  week  after  January  6th..  They  assumed, 
however,  and  had  a  right  to  assume,  from 
the  fact  that  McCarthy  was  back  upon  his 
job  and  made  no  complaint,  that  his 
injury  was  trifling." 

The  question  presented  is  whether  the 
fact,  found  by  the  judge,  that  "they  [Rendle 
k  Stoddard]  assumed,  ...  and  had  a 
right  to  assume,  from  the  fact  that  Mc- 
Carthy was  back  upon  his  job  and  made 
no  complaint,  that  his  injury  was  trifling," 
was  a  sufficient  justification  as  a  matter 
of  law  for  their  failure  to  give  notice  of 
"the  occurrence  of  an  accident"  for  a  period 
of  at  least  fifteen  days  after  "they  learned 
of  the  occurrence  from  their  foreman." 

Within  the  week  after  January  6,  1915, 
and  between  January  13  and  28,  1915,  when 
they  gave  notice  of  the  accident  to  the 
insurance  company,  Rendle  &  Stoddard 
knew  of  the  "occurrence  of  the  accident;" 
that  is,  they  knew  that  the  plaintiff  on 
January  6,  1915,  had  had  his  leg  "scalded 
by  a  jet  of  steam  or  boiling  water"  coming 
from  an  engine  operated  by  one  of  their 
workmen.  In  passing,  it  must  be  said  that 
in  the  reported  facts  there  is  not  the 
slightest  support  for  the  suggestion  of  the 
plaintiff  that  the  phrase  "the  occurrence," 
used  by  the  judge  in  "they  learned  of  the 
occurrence  from  their  foreman,"  was  in- 
tended by  him  to  summarize  or  characterize 
a  series  of  events  having  their  origin  as 
a  practical  joke  upon  the  plaintiff  as  the 
victim.  Differing  from  policies  that  provide 
for  "immediate  notice"  "upon  the  occur- 
rence of  the  accident  and  upon  notice  of 
any  claim  on  account  of  the  accident" 
(Anoka  Lumber  Co.  v.  Fidelity  &  C.  Co.  68 
Minn.  286,  30  L.R.A.  689,  65  N.  W.  353, 
which  holds  that  the  assured  need  not  give 
notice  until  a  claim  is  presented;  but  see 
Underwood  Veneer  Co.  v.  London  Guar- 
antee &  Aeci.  Co.  100  Wis.  378,  75  N.  W. 
996,  4  Am  Neg.  Rep.  858,  .11  Ann.  Oas. 
258,  note,  and  cases  collected),  the  policy 
m  suit  provides  for  immediate  notice  of 
'the  occurrence  of  an  accident,"  regardless 
of  any  claim  for  damages  or  of  the  amount 
of  damage  sustained  or  claimed.    The  policy 
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then  provides  thwb  the  assured  "shall  give 
like,  notice  with  full  particulars  of  any 
claim  made  on  account  of  such  accident." 
The  reason  for  the  first  of.  the  conditions  is 
plain.  The  occurrence  of  an  accident  and 
injury,  however  slight,  may  result  in  litiga- 
tion, even  in  protracted  litigation.  It  is 
the  experience  of.  every  defender  of  causes 
that  it  is  a  matter  of  first  importance  to 
become  possessed  of  all  material  facts  and 
of  the  names  and  residences  of  all  known 
witnesses  at  the  earliest  possible  moment, 
as  facts  may  be  forgotten,  or  distorted  and 
witnesses  may  go  beyond  reach.  It  is  an 
important  provision  in  that  it  is  "for  the 
protection  of  the  insurer  against  fraudulent 
claims,  and  also  against  those  which,  al- 
though made  in  good  faith,  are  not  valid." 
Uatch  v.  United  States  Casualty  Co.  197 
Mass.  101,  105,  106,  14  LJUulN.S.)  503, 
125  Am.  St.  Rep.  332,  83  N.  E.  398,  14  Ann. 
Cas.  290. 

If  we  assume  the  first  knowledge  of  the 
"occurrence .  of  the  accident"  which  the  as- 
sured had  was  on  January  13,  1915,  the 
last  day  of  the  week  following,  the  accident, 
the  condition  of  the  policy  required  that 
they  should  then  "give  immediate  written 
notice  thereof  to  the  company."  Notice 
was  not  given  until  January  28,  1915.  It 
is  not  contended  that  the  failure  to. comply 
with  the  requirements  of  the  policy  was  due 
to  ignorance  of  the  occurrence  of  the  acci- 
dent, as  was  the.  case  in  Mandell  v.  Fidelity 
&  C.  Co.  170  Mass.  173,  64  Am.  St.  Rep, 
291,  49  N.  E.  110,  or  that  from  the  nature 
of  the  accident  it  was  reasonably  impossible 
during  the  period  to  determine  whether 
there  was  or  would  be  -any  bodily  injury, 
as  was  the  case  in  H.  P.  Hood  &  Sons  v. 
Maryland  Casualty  Co.  206  Mass.  223,  226, 
30  LJELA.<N.S.)  1192,  138  Am.  St.  Rep. 
379,  92  N.  E.  329*  For  the  application  of 
a  like  rule  under  the  Workmen's  Compensa- 
tion Act,  see  Johnson's  Case,  217  Mass.  388, 
104  N.  E.  735,  4  N.  C.  C.  A.  843;  Carroll's 
Case,  225  Mass.  203,  114  N.  E.  285.  It  is 
plain  the  fact  .the  assured  has  a  reasonable 
and  bona  fide  doubt  as  to  the  existence  of 
any  injury  or  of  any  liability  cannot  be 
used  to  deprive  the  insurer  of  his  contrac- 
tual right  to  have  an  immediate  notice  of 
the  occurrence  of  an  accident,  regardless  of 
the  damages  that  may  be  claimed  to  flow 
from  that  accident. 

We  are  of  opinion  that  -the  ■  ruling  is 
wrong  as  a  matter,  of  law,  and  in  accord- 
ance with  the  terms  of  the  report  a  decree 
must  be  entered  dismissing  the  bill  with 
costs  as  to  the  respondent  Travelers'  Insur- 
ance Company. 

Decree  accordingly. 


114  ANNO.— LIABILITY  INSURANCE— DELAY  IN  GIVING  NOTICE. 

Annotation  — -  Delay  in  giving  notice  required  by  policy  insuring 
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The  effect  of  delay  in  giving  notice  of 
claim  under  employers'  indemnity  policy 
is  covered  in  Hope  Spoke  Co.  v.  Mary- 
land Casualty  Co.  38  L.R.A.(N.S.)  62; 
John  B.  Stevens  &  Co.  v  Frankfort 
Marine  Acci.  &  Plate  Glass  Ins.  Co.  47 
L.R.A.(N.S.)  1214;  and  Midland  Glass 
&  Paint  Co.  v.  Ocean  Acci.  &  Guarantee 
Corp.  L.R.A.1918D,  446,  and  in  the  note 
to  Christison  v.  St.  Paul  F.  &  M. 
Ins.  Co.  L.R.A.1917F,  612,  on  automobile 
insurance,  and  earlier  notes  there  re- 
ferred to;  and  will  not  be  considered  in 
the  present  note. 

As  to  when  insured  is  charged  with 
knowledge  of  accident  so  as  to  require 
him  to  give  notice  thereof,  as  provided 
by  a  policy  indemnifying  against  lia- 
bility for  personal  injuries  to  others,  see 
the  note  to  Woolverton  v.  Fidelity  & 
C.  Co.  16  L.R.A.(N.S.)  400. 

For  nondevelopment  of  injury  as  af- 
fecting time  for  giving  the  notice  re- 
quired by  an  accident  policy,  see  the 
note  to  Hatch  v.  United  States  Casualty 
Co.  14  L.R.A.(N.S.)  503. 

As  to  when  strict  compliance  with 
requirement  as  to  time  of  notice  in  an 
accident  or  health  policy  is  excused,  see 
the  notes  to  Jennings  v.  Brotherhood 
Acci.  Co.  18  L.R.A.(N.S.)  109,  and  Hil- 
mer  v.  Western  Travelers  Acci.  Asso., 
27  L.R.A.(N.S.)  319. 

As  to  when  delay  in  giving  notice  or 
making  proof  of  death  under  policy  of 
life  insurance  is  excusable,  see  the  note 
to  Metropolitan  L.  Ins.  Co.  v.  People's 
Trust  Co.  41  L.R.A.(N.S.)  286. 

Although  there  is  some  variation  in 
the  provisions  of  liability  policies  re- 
quiring notice,  the  usual  provision  is 
that,  upon  the  occurrence  of  an  acci- 
dent, immediate  notice  shall  be  given, 
and  that,  if  any  claim  is  made  on 
account  of  such  accident,  like  notice 
shall  be  given.  These  provisions  are 
generally  construed  to  require  notice  of 
an  accident  within  a  reasonable  time 
after  its  occurrence,  or  after  the  insured 
by  the  exercise  of  reasonable  diligence 
should  have  learned  of  it. 

The  general  rule,  requiring  notice 
within  a  reasonable  time  after  the  occur- 
rence of  an  accident,  or  a  reasonable 
time  after  the  insured  by  the  exercise 
of  reasonable  care  should  have  learned 
of  it,  was  applied  in  the  following  cases, 
involving  provisions  of  the  kind  stated: 
Shafer  v.  United  States  Casualty  Co. 
(1916)  90  Wash.  687,  156  Pac.  861,  hold- 
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ing  that  the  insured  had  sustained  his 
contention  .that  he  had  no  notice  of  an 
accident  prior  to  the  time  the  injured 
person  instituted  suit,  and  was  therefore 
relieved  of  the  necessity  of  giving  im- 
mediate notice  of  the  accident,  there 
being  evidence  that  the  person  who 
sustained  the  injury  gave  no  notice  to 
the  insured's  authorized  agent;  that  the 
agent  had  no  notice  of  the  accident  until 
process  was  served  on  him  in  an  action 
to  recover  for  the  injury,  which  was 
about  three  months  after  the  accident, 
and  that  notice  was  then  immediately 
given  to  the  insurer;  E.  W.  Edwards  & 
Son  v.  Pacific  Coast  Casualty  Co.  (1916) 
98  Misc.  30,  161  N.  Y.  Supp.  895,  hold- 
ing that  there  had  been  a  sufficient  com- 
pliance with  the  provision  where  it 
appeared  that  a  person  had  received 
injuries  while  alighting  from  the  in- 
sured's elevator,  but  that  none  of  the 
insured's  officers  or  managing  employees 
had  any  knowledge  or  notice  of  it,  and 
the  operator  of  the  elevator  made  no 
report  of  the  occurrence,  as  it  seemed 
of  a  trivial  nature,  and  the  insured  did 
not  learn  of  the  date  of  the  accident  or 
its  nature  until  shortly  after  the  com- 
plaint in  the  action  by  the  injured  per- 
son was  served,  which  was  about  eigh- 
teen months  after  the  accident,  when  it 
at  once  gave  the  insurer's  agent  notice; 
ChriBtatos  v.  New  England  Casualty  Co. 
(1916)  95  Misc.  534,  159  N.  Y.  Supp. 
700,  holding  a  verdiet  in  favor  of  the 
insured  unsupported  by  the  evidence, 
where  it  appeared  that  notice  of  an  acci- 
dent was  not  given  by  the  insured  for 
a  year  after  it  occurred,  although  there 
was  evidence  that  the  insured's  manager 
had  notice  of  the  accident  on  the  day  it 
occurred,  and  there  was  uncontradicted 
evidence  that  four  days  after  it  hap- 
pened written  notice  was  given  through 
the  mail,  and  that  the  letter  was  opened 
by  the  insured's  employee  and  answered 
by  him;  Bartels  Brewing  Co.  v.  Em- 
ployers' Indemnity  Co.  (1915)  251  l»a. 
63,  95  Atl.  919,  holding  that  the  pro- 
vision  was  not  complied  with  where  no 
notice  was  given  at  the  home  office  of 
the  insurer  which  was  the  place  for  giv- 
ing notice  mentioned  in  the  policy,  for 
nearly  six  months  after  an  accident 
occurred,  although  the  insured's  agent  in 
the  county,  who  was  the  immediate 
superior  of  the  driver  in  charge  of  the 
vehicle  causing  the  injury,  knew  of  the 
accident  the  day  after  it  happened,  and 
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three  months  after  the  injury  the  in- 
sured was  notified  by  a  firm  of  lawyers 
that  a  claim  for  damages  on  account  of 
the  aeeident  had  been  placed  in  their 
hands,  and  notice  was  then  given  to  the 
local  agents  of-  the  insurer  that  a  claim 
for  damages  had  been  made;  Rooney  v. 
Maryland  Casualty  Co.  (1903)  184 
Mass.  26,  67  N.  £.  882,  holding  that  the 
provision  was  not  complied  with  where 
the  insured,  although  he  knew  of  an 
accident  the  day  after  it  occurred,  failed 
to  give  notice  for  twenty-two  days  after 
he  acquired  the  knowledge;  Jefferson 
Realty  Co.  v.  Employer's  Liability  As- 
sur.  Corp.  (1912)  149  Ky.  741, 149  S.  W. 
1011,  holding  that  a  notice  given  nearly 
a  year  after  the  occurrence  of  an  acci- 
dent was  not  given  within  a  reasonable 
time,  and  that  the  mistake  of  the  in- 
sured in  supposing  that  the  injury  was 
one  covered  by  the  policy  of  another 
company  with  which  it  held  liability 
insurance,  and  in  notifying  the  wrong 
company  immediately  after  the  occur- 
rence of  the  accident,  was  not  a  suffi- 
cient excuse  to  extend  the  time  for  giv- 
ing notice  beyond  what  would  ordinarily 
be  reasonable,  the  court  also  holding 
that  it  was  wholly  immaterial  whether 
or  not  the  insurer  was  prejudiced  by 
the  unreasonable  delay. 

In  Mandell  v.  Fidelity  &  C.  Co.  (1898) 
170  Mass.  171,  64  Am.'  St.  Rep.  291,  49 
N.  £.  110,  where  the  policy  insuring 
against  liability  for  injuries  resulting 
from  accidents  caused  by  the  horses  and 
vehicles  of  the  insured  provided  that  the 
insured,  upon  the  occurrence  of  an  acci- 
dent, and  also  upon  receiving  informa- 
tion of  a  claim  on  account  of  an  acci- 
dent, should  give  immediate  notice  in 
writing  of  such  accident  or  claim,  it  was 
held  that  the  insured  was  bound  to  exer- 
cise  ordinary  diligence  and  care  in 
adopting  such  measures  as  would  lead 
to  knowledge  on  his  part  of  the  occur- 
rence of  accidents  and  of  claims  for 
damages  by  proper  instructions  to  his 
employees,  and  otherwise,  and  that  he 
must  give  immediate  notice  upon  his 
earliest  receipt '  of  knowledge  of  an 
accident,  or  of  information  that  a  claim 
for  damages  was  made. 

And  it  was  held  that  if  the  jury  found 
that  the  first  intimation  that  the  insured 
had  of  an  injury  caused  by-  one  of  his 
teams  was  a  letter  received  about  two 
weeks  after  the  accident,  and  that  the 
letter  did  not  inform  him  of  the  nature 
of  the  claim,  and  that  by  an  investiga- 
tion begun  the  next  day  he  ascertained 
the   ernnimstances   and  nature   of   the 
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claim,  and  sent  a  notice  to  the  insurer 
four  days  after  he  had  received  the  let- 
ter, and  that  this  notice  was  received 
by  the  insurer  in  two  days,  they  might 
find  that  the  insured  had  complied  with 
the  requirement  for  immediate  notice. 
Ibid. 

In  Pierey  v.  Frankfort  Marine  AccL 
&  Plate  Glass  Ins.  Co.  (1911)  142  App. 
Div.  839, 127  N.  Y.  Supp.  364,  where  the 
liability  policy  provided  that  upon  the 
occurrence  of  an  accident,  whether  any 
claim  was  made  in  respect  thereto  or 
not,  the  insured  should  immediately,  and 
at  least  within  ten  days,  give  notice  in 
writing,  and  that,  if  thereafter  the  in- 
sured should  receive  notice  of  any  claim 
arising  out  of  an  accident  he  should 
give  like  notice  to  the  insurer,  it  was 
held  that  compliance  with  the  provision 
was  a  condition  precedent  to  the  in- 
surer's liability,  and  that  the  burden  of 
showing  a  compliance  was  upon  the 
insured,  and  that  this  burden  had  not 
been  sustained,  there  being  evidence 
that  the  first  notice  given  was  sent  four 
months  and  nine  days  after  an  aeeident, 
and  at  the  time  the  summons  and  com- 
plaint were  served  in  an  action  to 
recover  for  an  injury;  and  also  evidence 
by  insured's  drivers  sent  for  the  team 
after  the  accident,  that  the  foreman 
knew  that  there  had  been  an  accident, 
and  that  the  team  had  run  over  and 
injured  someone,  and  also  testimony  by 
the  driver  in  charge  of  the  team  that 
two  weeks  prior  to  the  service  of  the 
summons  he  told  the  foreman  the  cir- 
cumstances of  the  accident. 

And  in  National  Constr.  Co.  v.  Trav- 
elers' Ins.  Co.  (1900)  176  Mass.  121,  57 
N.  E.  360,  where  the  policy  provided 
that  immediate  written  notice  should  be 
given  of  any  accident  and  of  all  alleged 
injuries,  together  with  copies  of  all 
other  information  in  possession  of  the 
insured  in  any  way  relating  to  such  acci- 
dent, it  was  held  that  the  insured, 
whether  it  knew  more  or  less,  was  bound 
to  give  immediate  notice  of  all  the 
knowledge  it  possessed,  and  that,  if  the 
insured's  superintendent  heard  of  the 
accident  the  next  morning  after  it  hap- 
pened with  some  particulars,  and  within 
a  month  knew  the  name  of  the  person 
hurt  and  directed  a  subordinate  to  see 
the  driver  whose  vehicle  had  caused  the 
injury,  but  sent  no  notice  to  the  insurer 
for  about  six  months  after  the  knowl- 
edge was  acquired,  there  was  a  breach 
of  the  condition. 

In  Woolverton  v.  Fidelity  &  C.  Co. 
(1907)  190  N.Y.41,16L.&A.(N.S.)400, 
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82  N.  E.  745,  where  the  liability  policy 
provided  that  the  insured,  "upon  the 
occurrence  of  an  accident,  shall  give 
immediate  notice  in  writing  of  such 
accident  or  claim  with  full  particulars/' 
the  provision  was  held  to  require  the 
insured  to  give  notice  after  he  had 
become  apprised,  or,  by  the  exercise  of 
reasonable  diligence,  should  have  ac- 
quired knowledge,  of  the  occurrence  of 
an  accident.  And  it  was  held  that  the 
duty  was  cast  upon  him  of  so  regulating 
his  business  that  he  might  be  apprised 
with  reasonable  celerity  of  any  accident 
that  might  occur.  But  it  was  held  that 
if,  despite  the  exercise  of  reasonable 
care,  he  failed  to  acquire  the  informa- 
tion until  after  a  lapse  of  time,  but  on 
its  acquisition  gave  prompt  notice,  he 
complied  with  the  obligation.  It  was 
further  held  that  the  insured  was 
chargeable  with  the  delay  and  neglect 
of  its  agents  or  servants  in  failing  to 
apprise  it  of  an  accident,  notwithstand- 
ing the  promulgation  of  rules  adopted 
to  apprise  it  of  the  occurrence  of  acci- 
dents, but  that  the  neglect  of  its  ser- 
vants with  which  it  was  chargeable  was 
confined  to  those  whose  duty  it  was, 
either  by  express  or  implied  regulation 
of  the  insured  or  by  their  supervision 
and  control,  in  the  natural  and  proper 
conduct  of  business  over  subordinate 
servants  by  whom  accident  might  occur, 
to  transmit  such  knowledge  to  their 
superiors  or  the  company.  And  the 
knowledge  of  the  insured's  driver  who 
was  in  charge  of  its  vehicle  when  the 
accident  occurred  was  held  not  imputa- 
ble to  the  insured.  There  was,  however, 
held  to  be  some  evidence  in  this  case 
to  authorize  a  finding  that  it  was  the 
duty  of  another  employee,  a  freight 
agent  at  a  pier,  to  receive  reports  of 
accidents  and  transmit  them  to  the  gen- 
eral superintendent  of  the  insured,  and 
it  was  held  that,  if  this  was  the  case, 
the  insured  was  chargeable  with  the 
delay  of  such  employee  in  transmitting 
notice  of  an  accident. 

In  Shafer  v.  United  States  Casualty 
Co.  (1916)  90  Wash.  687,  156  Pac.  861, 
it  was  held  that  knowledge  of  the  acci- 
dent by  the  elevator  pilot  in  charge  of 
the  car  on  which  the  accident  occurred 
was  not  imputable  to  the  insured. 

And  in  Mandell  v.  Fidelity  &  C.  Co. 
(1898)  173  Mass.  171,  64  Am.  St.  Rep. 
291,  49  N.  E.  110,  the  insured  was  held 
not  chargeable  with  knowledge  of  an 
accident  because  his  servants  had  such 
knowledge,  the  court  holding  that  neither 
his  drivers,  stableman,  or  foremen  were 
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his  agents   for  the  purpose  of  giving 
notice  to  the  insurer. 

The  fact  that  at  the  time  of  an  acci- 
dent an  injury  appeared  trivial  is  held 
in  some  cases  not  to  relieve  the  insured 
of  the  duty  to  give  notice  of  the  acci- 
dent. 

Thus,  it  will  be  noted  that  the  court 
in  McCarthy  v.  Rendle,  ante,  111,  de- 
cided that  the  justifiable  assumption  by 
those  insured  against  liability  for  acci- 
dents to  the  public,  that  the  injury  to 
one  scalded  by  steam  from  their  engine 
was  trifling,  did  not  absolve  them  from 
giving  immediate  notice  of  the  accident 
to  the  insurer  as  required  by  the  con- 
tract, and  that  it  was  held  that  a  notice 
when  a  claim  was  made  upon  them  by 
the  injured  person  twenty  days  after 
the  accident  was  too  late. 

And  in  Melcher  v.  Ocean  Acci.  & 
Guarantee  Corp.  (1916)  175  App.  Div. 
77, 161  N.  Y.  Supp.  686,  where  the  policy 
provided  that  "the  assured,  upon  the 
occurrence  of  an  accident,  shall  give 
immediate  written  notice  thereof,  with 
the  fullest  information  obtainable  at 
the  time,"  and  further  provided  that 
"the  assured  shall  give  like  notice  with 
full  particulars  of  any  claim  made  on 
account  of  such  accident/1  it  was  held 
that  it  was  the  duty  of  the  insured,  as 
a  condition  precedent  to  the  liability  of 
the  insurer,  to  give  immediate  notiee  of 
any  accident  of  which  he  had  notice,  o* 
in  the  exercise  of  reasonable  care  should 
have  received  notice,  and  that  the  policy 
did  not  merely  impose  a  duty  to  give 
notice  of  accidents  which  to  the  knowl- 
edge of  the  insured  necessarily  involved 
personal  injuries. 

And  in  A.  M.  Forbes  Cartage  Co.  v. 
Frankfort  Marine  Acci.  &  Plate  Glass 
Ins.  Co.  (1915)  195  HL  App.  75,  in  an 
abstract  decision  it  was  laid'  down  that 
the  purpose  of  a  provision  in  a  policy 
insuring  against  loss  or  damage  caused 
by  vehicles  of  the  insured,  which  re- 
quired notice  "immediately  upon  the 
occurrence  of  an  accident,"  was  to  en- 
able the  insurer  to  ascertain  all  the  facts 
and  circumstances  surrounding  the  acci- 
dent while  they  were  fresh  in  the  mem- 
ory of  witnesses,  and  it  was  held  that, 
where  an  accident  occurred  and  the 
insured,  as  a  result  of  its  investigation, 
was  satisfied  that  no  claims  for  personal 
injuries  could  be  successfully  made,  and 
did  not  immediately  notify  the  insurer 
of  the  accident,  it  elected  to  carry  the 
risk  itself  and  absolved  the  insurer  from 
liability. 

In  Lucas  v.  New  Amsterdam  Casualty 
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Co.  (1916)  97  Misc.  618, 162  N.  Y.  Supp. 
191,  Where  the  policy  provided  that, 
"upon  the  occurrence  of  an  accident,  the 
assured  shall  give  immediate  written 
notice  thereof  ...  to  the  company. 
If  claim  is  made  on  account  of  such  acci- 
dent, the  assured  shall  give  like  notice 
thereof/'  it  was  conceded  that  notice  of 
an  accident  was  not  given  until  about 
two  months  after  it  occurred,  when  an 
action  was  brought  against  the  insured, 
but  the  insured  claimed  that  no  accident 
had  occurred  within  the  meaning  of  the 
policy  requiring  notice,  and  upon  the 
evidence,  which  was  in  part  that  the 
husband  of  the  woman  seeking  recovery 
for  the  injury,  who  was  with  her  at  the 
time,  stated  in  substance  that  she  was 
not  injured,  it  was  held  that  the  case 
should  have  been  submitted  to  the  jury 
for  them  to  determine  the  facts  and  cir- 
cumstances. 

In  Schambelan  v.  Preferred  Acci.  Ins. 
Co.  (1916)  35  Pa.  Super.  Ct.  445,  where 
the  policy  provided  that  "the  assured, 
upon  the  occurrence  of  an  accident, 
shall  give  immediate  written  notice 
thereof  with  the  fullest  information 
obtainable  at  the  time,"  and  that,  "if 
a  claim  is  made  on  account  of  such  acci- 
dent, the  assured  shall  give  like  notice 
thereof,"  it  was  held  that  a  fair  con- 
struction of  the  provision  did  not  re- 
quire a  notice  of  every  accident,  where, 
upon  investigation  by  the  assured,  no 
injuries  were  discovered  out  of  which 
any  liability  could  arise ;  and  that  the 
provision  was  complied  with  where  the 
insured  was  informed  of  an  accident  the 
day  it  occurred  and  investigated  it,  but 
acquired  no  knowledge  that  anyone  was 
injured,  and  gave  no  notice  to  the 
iisurer  until  a  month  after  the  occur- 
rence, when  he  first  received  notice  that 
an  injury  had  resulted  and  that  a  claim 
was  made  on  account  of  it. 

In  Grand  Rapids  Electric  Light  &  P. 
Co.  v.  Fidelity  &  Co.  (1896)  111  Mich, 
148,  69  N.  W.  249,  where  a  liability 
Hicy  provided  that  the  assured,  "upon 
the  occurrence  of  an  accident  and  upon 
notice  of  any  claim  on  account  of  an 
accident,  shall  give  immediate  notice  in 
writing  of  such  accident  or  claim,"  it 
was  held  that  this  clause  required  notice 
only  upon  the  occurrence  of  an  accident 
and  notice  of  a  claim  on  account  of  the 
accident,  and  notice  given  the  day  after 
a  claim  was  made  on  account  of  an  acci- 
dent was  held  sufficient,  although  it  was 
given  six  months  after  the  accident,  and 
^appeared  that  the  insured  had  notice 
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of  the  acflideat  and  the  extent  of  the 
injury  a  day  or  two  after  it  happened. 

But  in  Aronson  v.  Frankfort  Acci.  & 
Plate  Glass  Ins.  Co.  (1908)  9  Oal  App. 
473,  99  Pac.  537,  where  the  policy  pro- 
vided that,  upon  the  occurrence  of  an 
accident  to  any  person  in  regard  to 
which  a  claim  might  arise,  notice  in 
writing  should  immediately  be  given, 
and  that  the  insurer  might  take  upon 
itself  the  settlement  of  the  accident  or 
claim,  and  further  provided  that,  if  any 
legal  proceedings  were  taken  to  enforce 
a  claim  against  the  insured,  the  insurer 
should  be  at  once  notified  thereof,  and 
should  have  absolute  control  of  defend- 
ing such  action,  it  was  held  that  the  con- 
tention was  erroneous,  that  the  policy 
called  for  but  one  notice  of  the  accident 
and  consequent  claim,  and  that  no  notice 
was  required  until  a  claim  actually  arose 
from  an  accident,  and  it  was  further 
held  that  the  policy  contemplated  two 
notices  unless  legal  proceedings  were 
commenced  immediately,  and  that  a  no- 
tice of  an  accident  given  nine  months 
after  its  occurrence,  when  an  action  was 
commenced  to  recover  on  account  of  the 
injury  sustained,  was  not  a  notice  given 
immediately,  within  the  meaning  of  the 
policy. 

In  Barclay  v.  London  Guarantee  $ 
Acci.  Cp.  (1909)  46  Colo.  558,  105  Pac. 
865,  where  a  policy  provided  that,  "upon 
the  occurrence  of  an  accident,  and  also 
upon  receipt  of  notice  of  any  claim  on 
account  of  an  accident,  the  assured  shall 
give  immediate  notice  in  writing  of  such 
accident  or  claim,"  it  appeared  that  the 
insured  through  its  general  agent  knew 
of  the  happening  of  an  accident  immedi- 
ately after  its  occurrence,  and  within 
two  weeks  or  a  month  knew  that  the 
injured  person  claimed  damages,  .but 
that  no  notice  was  given  the  insurer 
until  two  months  had  elapsed,  when  a 
telephone  message  was  sent  to  the  in- 
surer's agent.  It  was  held  that,  even 
if  the  insurer's  contention  that  the 
policy  did  not  require  the  giving  of 
notice  unless  the  circumstances  sug* 
gested  that  some  claim  might  be  made 
was  adopted,  the  facts  did  not  show  a 
compliance  within  the  requirements  of 
the  provisions.  The  court  stated,  how* 
ever,  that  it  was  of  the  opinion  that,  by 
the  language  of  the  contract,  an  immedi- 
ate notice  of  an  accident,  and  also 
notice  of  the  claim  for  damages,  were 
conditions  precedent  to  the  liability  of 
the  insurer.  J.  T.  W. 
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EDMUND  E.  PUHLMAN,  by  Next  Friend, 

et  al.,  Appts., 
v. 

EXCELSIOR    EXPRESS    &    STANDARD 
CAB  COMPANY. 

(259  Pa.  393,  103  Atl.  218.) 

Master  and  servant  —  liability  for  act 
of  servant  lent  to  another. 

An  express  company  which  lends  by  the 
day  a  team,  wagon,  and  driver  to  an  electric 
company  engaged  in  constructing  an  elec- 
tric line  is  not  liable  for  injury  to  an  em- 
ployee of  the  electric  company  by  the  negli- 
gence of  the  driver  in  passing  out  a  tool 
from  the  wagon,  where  the  electric  company 
directs  the  activities  of  the  driver  while  the 
team  is  in  its  service. 
For  other  oases,  see  Master  and  Servant,  I. 

b,  in  Dig.  1S2  N.  8. 

(January  7,  1918.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Court  of  Common  Pleas  for 
Allegheny  County  refusing  to  take  off  a 
compulsory  nonsuit  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  defendant's  servant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messri.  Rody  P.  Marshall  and  O.  K. 
Baton,  for  appellants: 

Elkman  was  an  employee  of  the  defend- 
ant at  the  time  of  the  negligent  act. 

1  Shearm.  &  Redf.  Neg.  5th  ed.  245; 
Caldwell  v.  Brown,  53  Pa.  453;  Lehigh 
Valley  Coal  Co.  v.  Jones,  86  Pa.  432,  10 
Mor.  Min.  Rep.  30;  Lewis  v.  Seifert,  116 
Pa.  628,  2  Am.  St.  Rep.  631,  11  Atl.  514; 
Mullan  v.  Philadelphia  &  S.  Mail  S.  S.  Co. 
78  Pa.  25,  21  Am.  Rep.  2;  Bentley  v.  Ed- 
wards, 100  Md.  659,  60  Atl.  283;  Laugher 
v.  Pointer,  5  Barn.  &  C.  547,  108  Eng.  Re- 
print, 204,  8  Dowl.  &  R.  550,  4  L.  J.  K.  B. 
309;  Quarman  v.  Burnett,  6  Mees.  &  W. 
499,  151  Eng.  Reprint,  509,  9  L.  J.  Exch. 
N.  S.  308,  4  Jur.  969;  Wallace  v.  Keystone 
Automobile  Co.  239  Pa.  110,  86  Atl.  699; 
Driscoll  v.  Towle,  181  Mass.  416,  63  N.  E. 
922;  Huff  v.  Ford,  126  Mass.  24,  30  Am. 
Rep.  645;  Quinn  v.  Complete  Electric 
Constr.  Co.  46  Fed.  506;  Glover  v.  Richard- 
son &  E.  Co.  64  Wash.  403,  116  Pac.  861, 
2  N.  C.  C.  A.  484;  Foy-Proctor  Co.  v. 
Marshall,  169  Ky.  377,  L.R.A.1916F,  1036, 
183  S.  W.  940;  Standard  Oil  Co.  v.  Ander- 
son, 212  U.  S.  225,  53  L.  ed.  485,  29  Sup. 
Ct.  Rep.  252. 

Note.  —  As  to  who  is  responsible  for  act 
of  driver  of  hired  vehicle,  see  annotation 
following  this  case,  post,  121.  and  references 
therein  to  annotations  on  related  questions. 
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The  fellow  servant  doctrine  applies  only 
where  the  servant  sues  his  own  master. 

2  Jaggard,  Torts,  p.  1033;  Murray  v. 
Dwight,  161  N.  Y.  301,  48  L.R.A.  673, 
55  N.  E.  901;  Winona  Technical  Institute 
v.  Stolte,  173  Ind.  39,  89  N.  E.  393;  Otis 
Steel  Co.  v.  Wingle,  82  C.  C.  A.  62,  152 
Fed.  914;  Reagan  v.  Casey,  160  Mass.  374, 
36  N.  E.  58;  Coates  v.  Chapman,  195  Pa. 
109,  45  Atl.  676;  Rourke  v.  White  Moss 
Colliery  Co.  L.  R.  2  C.  P.  Div.  205,  46  L.  J.  C. 
P.  N.  S.  283,  36  L.  T.  N.  S.  49,  25  Week. 
Rep.  263. 

The  mere  fact  that  Elkman  was  handling 
tools  belonging  to  the  electric  light  com- 
pany does  not  make  him  as  a  matter  of  law 
the  servant  of  the  electric  light  company. 

Highman  V.  T.  W.  Waterman  Co.  32  R.  I. 
578,  80  Atl.  178;  Fuhrmeister  v.  Wilson, 
163  Pa.  314,  30  Atl.  150;  1  Thomp.  Neg. 
494;  Cosgrove  v.  Ogden,  49  N.  Y.  255,  10 
Am.  Rep.  361;  McClung  v.  Dearborne,  134 
Pa.  396,  8  L.R.A.  204,  19  Am.  St.  Rep.  708, 
19  Atl.  698;  Philadelphia,  W.  &  B.  Co.  v. 
Brannen,  1  Sadler  (Pa.)  369,  17  W.  N.  C. 
227,  2  Atl.  429;  Guinney  v.  Hand,  153  Pa. 
404,  26  Atl.  20;  Ahearn  v.  Melvin,  21  Pa. 
Super.  Ct.  462;  Brunner  v.  American  Teleg. 
&  Teleph.  Co.  151  Pa,  447,  25  Atl.  29; 
Brennan  v.  Merchant  &  Co.  205  Pa.  258,  54 
Atl.  891,  13  Am.  Neg.  Rep.  672;  26  Cyc. 
1533. 

Messrs.  Gray,  Thompson,  &  Rose,  for 
appellee : 

Where  one  person  lends  his  servant  to 
another  for  a  particular  employment,  the 
servant,  for  anything  done  in  that  par- 
ticular employment,  must  be  dealt  with  as 
the  servant  of  the  man  to  whom  he  is  lent, 
although  he  remains  the  general  servant 
of  the  person  who  lent  him;  and  if  the 
servant  receives  injuries  in  such  employ- 
ment from  the  negligence  of  the  servant 
of  the  person  to  whom  he  is  lent,  he  cannot 
recover  therefor. 

26  Cyc.  1285;  Rourke  v.  White  Mosa 
Colliery  Co.  L.  R.  2  C.  P.  Div.  205,  46  L. 
J.  C.  P.  N.  S.  283,  36  L.  T.  N.  S.  49,  2S 
Week.  Rep.  263;  Donovan  v.  Lang,  [1893] 
1  Q.  B.  629,  63  L.  J.  Q.  B.  N.  S.  25,  4 
Reports,  317,  68  L.  T.  N.  S.  512,  41  Week. 
Rep.  455,  57  J.  P.  583;  Byrne  v.  Kansas 
City,  Ft.  S.  &  M.  R.  Co.  24  L.R.A.  693, 
C.  C.  A.  666,  22  U.  S.  App.  220,  61  Fed. 
605;  Atwood  v.  Chicago,  R.  I.  &  P.  R.  Co. 
72  Fed.  447;  Pawlet  v.  Rutland  &  W.  R. 
Co.  28  Vt.  297;  Miller  v.  Minnesota  &  N. 
W.  R.  Co.  76  Iowa,  655,  14  Am.  St.  Rep. 
258,  39  N.  W.  188;  Johnson  v.  Western 
New  York  &  P.  R.  Co.  200  Pa.  314,  49  Atl. 
794,  10  Am.  Neg.  Rep.  463. 

Potter,  J.,  delivered  the  opinion  of  the 
court: 
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EAnmnd  IsL  Puhlman,  an  employee  of  the 
Duquesne  liight  Company,  was  injured 
through  the  negligence  of  one  Joseph  Elk- 
man.  Contending  that  the  latter  was  at 
the  time  of  the  accident  employed  by  the 
Excelsior  Express  &  Standard  Cab  Com- 
pany, and  was  acting  within  the  scope  of 
his  employment,  the  plaintiff  brought  this 
suit  against  the  cab  company  to  recover 
from  it  damages  for  the  injury  which  he 
sustained.  The  facts  were  not  in  dispute, 
and,  as  stated  by  the  court  below,  were 
as  follows:  "The  Duquesne  Light  Com- 
pany hired  from  the  defendant  the  services 
of  a  horse,  wagon,  and  driver  to  assist 
in  its  erection  of  poles  and  wires.  The 
method  of  procedure  was  for  the  defendant 
to  send  each  morning  to  the  place  of  busi- 
ness of  the  Duquesne  Light  Company  a 
man  and  wagon  which  was  to  remain  in 
their  service  during  the  day.  The  em- 
ployees of  the  Duquesne  Light  Company 
rode  in  the  wagon,  and  the  material  to  be 
used  in  putting  up  wires  and  poles  was 
carried  in  the  wagon  to  wherever  the 
Duquesne  Light  Company  had  occasion  to 
work,  and  there  the  driver  of  the  wagon 
did  whatever  he  was  directed  to  do  in  the 
use  of  the  horse,  unhitching  it  from  the 
wagon  so  as  to  help  arrange  the  poles,*  and 
going  from  place  to  place  with  the  wagon 
as  directed  by  the  foreman  of  the  Duquesne 
Light  Company.  The  plaintiff,  having  oc- 
casion to  get  a  chisel  which  had  been 
brought,  out  in  the  wagon,  went  to  the 
wagon  on  which  the  driver  was  and  asked 
for  the  chisel.  The  driver  thereupon  picked 
it  up  and  threw  it  to  the  plaintiff  in  such 
a  manner  that  it  struck  him  on  the  knee 
and  caused  a  severe  injury." 

At  the  trial  a  compulsory  nonsuit  was 
entered,  upon  the  ground  that  the  evidence 
showed  that,  when  the  accident  occurred, 
Elk  man  was,  for  the  time  being,  in  the  em- 
ploy of  the  Duquesne  Light  Company,  and 
not  in  that  of  defendant.  From  the  refusal 
to  take  off  the  nonsuit  plaintiff  has  ap- 
pealed. While  Elkman  was  in  the  general 
service  of  the  express  and  cab  company,  yet, 
in  the  opinion  of  the  trial  judge,  it  clearly 
appeared  from  the  evidence  that  he  was  at 
the  time  in  the  particular  service  of  the 
light  company,  and  was  under  its  direction 
and  control.  The  trial  judge  therefore  fol- 
lowed the  general  rule  of  law  stated  in  20 
Cyc.  1286,  as  follows:  "Where  one  person 
lends  his  servant  to  another  for  a  particu- 
lar employment,  the  servant,  for  anything 
done  in  that  particular  employment,  must 
be  dealt  with  as  a  servant  of  the  man  to 
whom  he  is  lent,  although  he  remains  the 
general  servant  of  the  person  who  lent  him. 
.  .  .    The  test  is  whether,  in  the  parti culur 


service  which  he  is  engaged  to  perform,  he 
continues  liable  to  the  direction  and  con- 
trol of  his  master,  or  becomes  subject  to 
that  of  the  party  to  whom  he  is  lent  or 
hired." 

The  same  rule  is  formulated  in  the  opin- 
ion in  Standard  Oil  Oo.  v.  Anderson,  212 
U.  S.  215,  220,  63  L.  ed.  480,  483,  29  Sup. 
Ct.  Rep;  252,  253,  as  follows:  "One  may 
be  in  the  general  service  of  another,  and 
nevertheless,  with  respect  to  particular 
work,  may  be  transferred,  with  his  own 
consent  or  acquiescence,  to  the  service  of 
a  third  person,  so  that  he  becomes  the  ser- 
vant of  that  person  with  all  the  legal  con- 
sequences of  the  new  relation." 

In  the  present  case,  if  plaintiff  is  to  re- 
cover damages,  it  is  incumbent  upon  him  to 
show  by  affirmative  proof  that  the  person 
whose  negligence  caused  the  injury  was  the 
servant  of  defendant,  and  that  the  injury 
was  inflicted  while  he  was  acting  within 
the  scope  of  his  employment  as  such  ser- 
vant. Thus,  in  Patton  v.  McDonald,  204 
Pa.  517,  523,  54  Atl.  358,  we  said:  "There 
can  be  no  recovery  against  one  charged 
with  negligence  upon  the  principle  of  re- 
spondeat superior,  unless  it  be  made  to  ap- 
pear that  the  relation  of  master  and  ser- 
vant in  fact  existed,  whereby  the  negligent 
act  of  the  servant  was  legally  imputable  to 

the  master." 

And  in  7  Labatt  on  Master  &  Servant, 
1913,  §  2513,  stating  the  principle,  it  is 
said:  "The  rule  respondeat  superior  oper- 
ates only  in  respect  of  cases  in  which  it  is 
established  by  affirmative  testimony  that  at 
the  time  When  the  given  tort  was  com* 
mitted  the  relationship  of  master  and  ser- 
vant, or  of  principal  and  agent,  existed 
between  the  party  whom  it  is  sought  to 
affect  with  liability  and  the  actual  tort- 
feasor. Accordingly,  a  plaintiff  whose 
claim  is  founded  upon  the  rule  cannot  suc- 
ceed if  the  evidence  is  insufficient  to  prove 
that  the  tort-feasor  was  a  servant  of  the 
defendant,  or  requires  the  inference  that* 
.  .  .  though  regularly  in  the  employ  of  the 
defendant,  he  was  temporarily  under  the 
control  of  another  person  on  the  occasion 
when  the  injury  complained  of  was  in- 
flicted." 

In  the  case  at  bar,  plaintiff  depended  for 
proof  of  the  duties  which  Elkman  had  been 
employed  to  perform  entirely  on  testimony 
as  to  what  he  actually  did,  with  the  excep- 
tion of  defendant's  admission  that  he  was 
in  charge  of  the  horse  and  wagon  when  the 
accident  occurred.  The  evidence  showed 
that  Elkman  did  three  things:  (1)  He  drove 
the  team  wherever  he  was  directed  to  go 
by  the  foreman  of  the  Duquesne  Light 
Company;    (2)   he  assisted  with  the  team 
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in  pulling  down  and  putting  up  poles,  fol- 
lowing the  directions  of  the  foreman  in  so 
doing;  and  (3)  he  handed  out  the  tools  to 
the  workmen,  when  neither  the  foreman 
nor  any  other  of  the  men  was  on  the 
wagon. 

The  operation  in  which  Elkman  was  con- 
cerned was  conducted  solely  by  the  light 
company,  and  he  was  bound  to  obey  the 
orders  of  its  foreman  in  the  work  which  he 
did.  The  defendant  company  gave  up  the 
right  to  control  his  movements  during  the 
course  of  the  particular  work  in  which  he 
was  engaged,  and  that  right  of  control  was 
in  the  light  company. 

Counsel  for  appellant  have  cited  a  num- 
ber of  decisions  known  as  the  "Carriage 
Cases/'  in  which  vehicles  in  care  of  a  driver 
have  been  loaned  or  let  by  the  owner  to 
another  person.  In  such  cases  the  general 
master  is  Ijeld  to  continue  liable  for  his 
servant's  negligence  in  driving,  loading,  or 
unloading,  though  the  latter  takes  his  or- 
ders as  to  driving,  or  as  to  loading  or  un- 
loading, from  the  party  to  whom  the 
conveyance  has  been  loaned  or  hired*  An 
examination  of  all  the  cases  cited  to  this 
effect  shows  that  they  were  either  instances 
where  the  accident  was  caused  by  negligent 
driving  or  management  of  the  vehicle 
driven,  or  in  the  loading  or  delivery  of 
merchandise  Which  the  master  had  been 
employed  to  carry;  and  in  none  of  them 
had  the  master  parted  with  his  control  over 
his  servant  Wallace  v.  Keystone  Automo- 
bile Co.,  239  Pa.  110,  117,  86  Atl.  701,  is 
an  example.  Mr.  Justice  Mestrezat  there 
said:  "The  rule  of  respondeat  superior  ap- 
plies. The  chauffeur  and  the  car  were 
furnished  by  the  defendant  company,  and 
he  had  control  of  and  operated  the  car  for 
the  company.  The  negligence  of  the  chauf- 
feur is  the  negligence  of  his  employer,  and 
for  injuries  resulting  therefrom  the  latter 
is  responsible." 

In  the  case  at  bar  the  accident  did  not 
result  from  any  negligence  in  driving  or  in 
the  management  of  the  horse  and  wagon. 
Nor  can  it  be  said  that  it  resulted  from 
negligence  in  unloading  anything  which  de- 
fendant was  employed  to  deliver.  Elkman 
may  at  times  have  handed  down  tools  from 
the  wagon,  but  there  is  no  evidence  that 
the  defendant  company  was  under  contract 
to  carry  or  deliver  any  such  tools.  They 
were  incidental  to  the  work  of  the  em- 
ployees of  the  light  company,  and  were 
evidently  placed  upon  the  wagon  by  the 
servants  of  that  company,  and,  if  the 
driver  handed  them  out,  it  was  merely  as 
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a  convenience  to  the  light  company's  fore- 
man, when  the  latter  was  not  himself  there 
to  perform  that  duty. 

In  Donovan  v.  Laing  (1893)  1  Q.  B.  629, 
cited  by  counsel  for  appellee,  the  distinc- 
tion between  the  Carriage  Cases  and  one 
like  the  present  is  pointed  out  by  Bowen, 
L.  J.  As  he  says,  the  coachman  is  only 
under  the  control  of  the  hirer  to  the  extent 
of  indicating  the  destination  to  which  he 
wishes  to  be  driven;  and,  in  distinguishing 
the  control  of  the  owner  in  such  a  case 
from  that  in  the  instance  before  him,  he 
said:  "In  the  present  case  the  defendants 
parted  for  a  time  with  control  over  the 
work  of  the  man  in  charge  of  the  crane, 
and  their  responsibility  for  his  acts  ceased 
for  the  time." 

In  Byrne  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  24  L.R.A-  693,  9  C.  C.  A.  666,  22  U.  S. 
App.  220,  61  Fed.  605,  cited  by  the  court 
below,  and  referred  to  more  fully  in  the 
argument  for  appellee,  the  Carriage  Cases 
are  distinguished,  with  the  final  comment 
that:  "It  is  manifest,  therefore,  that  they 
have  no  application  whenever  it  appears 
that  the  master  has  parted  to  another,  for 
a  time,  with  control  over  his  servant,  to  be 
used  in  the  work  of  that  other." 

Counsel  for  appellant  contend  that  the 
question  whether  the  negligent  act  of  Elk- 
man was  within  the  scope  of  his  employ- 
ment by  the  defendant  was  for  the  jury. 
But  they  offered  no  evidence  sufficient  to 
sustain  a  finding  by  the  jury  in  their  favor 
upon  that  question.  They  showed  merely 
that  defendant  put  Elkman  in  charge  of 
the  horse  and  wagon,  and  then  placed  him 
under  the  control  and  direction  of  the  light 
company.  They  failed  to  show  affirmatively 
that  handing  tools  from  the  wagon  was  a 
duty  which  the  defendant  company  engaged 
to  perform,  or  that  defendant  employed 
Elkman  to  discharge  that  duty.  The  tools 
all  belonged  to  the  light  company,  and 
were  manifestly  under  the  control  of  its 
foreman.  The  case  is  essentially  different 
from  one  in  which  a  master  contracts  to 
haul  and  deliver  goods,  and  sends  his  ser- 
vant to  perform  that  work  for  him.  We 
think  the  evidence  clearly  justifies  the  con- 
clusion that  Elkman,  while  in  charge  of  the 
horse  and  wagon,  and  while  assisting  the 
workmen  of  the  electric  light  company,  was 
under  the  direction  and  control  of  the  fore- 
man of  that  company,  and  that  the  defend- 
ant company  did  not  retain  control  over 
him  in  the  work  he  was  doing  at  that  time. 

The  assignment  of  error  is  overruled,  and 
the  judgment  is  affirmed. 
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Annotation  —  Who  is  r 


for  act  of  driver  of 


vehicle. 


For  the  earlier  cases  upon  this  ques- 
tion, see  Frerker  v.  Nicholson,  13  L.R. 
A.(N.S.)  1123;  Burns  v.  Michigan  Paint 
Co.  16  L.R.A.(N.S.)  816;  Morris  v. 
Tredo,  26  L.R.A.(N.S.)  33,  and  Ash  v. 
Century  Lumber  Co.  38  L.R.A.(N.S.) 
973,  and  the  notes  thereto. 

For  the  liability  of  the  hirer  of  a 
team  for  damage  to  the  team  or  wagon 
by  the  negligence  of  the  driver,  in  .the 
general  employ  of  the  owner,  see  Foy- 
Proctor  Co.  v.  Marshall,  L.R.A.1916F, 
1036,  and  the  note  thereto. 

The  present  note  does  not  include 
automobile  cases.  For  such  cases,  see 
the  notes  to  Gerretson  v.  Rambler  Ga- 
rage Co.  40  L.R.A.(N.S.)  457;  Meyers 
v.  Tri-State  Automobile  Co.  44  L.R.A. 
(N.S.)  113,  and  Forbes  v.  Reinman,  51 
LlR.AJN.S.)  1164,  on  the  subject  of 
who  is  responsible  for  negligence  of  a 
chauffeur  operating  a  leased  or  demon- 
strating car. 

See  also  Neff  v.  Brandeis,  39  L.R.A. 
(N.S.)  933,  and  Dalrymple  v.  Covey 
Motor  Car  Co.  48  L.R.A.(N.S.)  424,  and 
the  notes  thereto,  as  to  the  liability  of 
an  automobile  owner  for  negligence  of 
a  chauffeur  furnished  by  third  persons. 

When  a  vehicle  with  the  driver  is 
hired  by  another,  the  hirer  does  not 
ordinarily  become  liable  for  the  negli- 
gent acts  of  the  driver  in  performing  his 
duties  as  driver.  He  is  relieved  from 
such  liabilitv  either  because  the  general 
employer  of  the  driver  undertakes  to 
do  certain  work  for  the  hirer,  in  which 
case  the  employer  assumes  the  relation 
of  independent  contractor  as  to  the 
hirer,  or  because,  though  he  hires  the 
outfit  to  do  such  work  as  he  shall  direct, 
he  does  not  have  control  of  the  method 
of  handling  the  team  and  vehicle,  so 
that,  as  to  that  part  of  the  work,  the 
driver  remains  in  the  employ  of  the 
owner  of  the  vehicle,  unless  he  is  acting 
under  the  special  direction  of  or  per- 
forming special  duties  for  the  hirer. 
PuhiiHan  v.  Excelsior  Express  6 
Standard  Cab  Co.  ante,  118,  is  an  illus- 
tration of  the  liability  under  the  latter 
circumstances,  the  driver  at  the  time 
performing  services  outside  his  duties  as 
teamster. 

The  essential  preliminary  question  is 
whether  the  contract  between  the  gen- 
eral employer  of  the  driver  and  the  hirer 
of  the  vehicle  placed  the  driver  under 
the  exclusive  direction  and  control  of 
the  hirer  as  to  the  general  management 
of  the  team,  and  thus  for  the  time  being 
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the  driver  was  the  servant  of  the  hirer. 
Hanatsek  v.  Wilson  (1914)  161  App. 
Div.  634,  146  N.  Y.  Supp.  1016. 

He  is  the  master  who  has  the  choice, 
control,  and  direction  of  the  servant, 
and  the  right  to  control  involves  the 
power  to  discharge,  and  the  relation  of 
master  and  servant  does  not  exist  unless 
the  power  to  discharge  exists;  so,  where 
a  gas  company  engaged  another  to  do 
all  its  teaming  and  hauling  under  a 
written  oontraot  at  fixed  prices  per 
month  for  teams  and  various  vehicles, 
the  contract  containing  an  agreement 
that  the  drivers  of  the  teams  should  be 
satisfactory  to  the  gas  company  and  that 
the  teaming  should  be  done  in  accord- 
ance with  the  directions  of  the  gas  com- 
pany's superintendent,  the  gas  company 
was  not  liable  for  the  act  of  a  teamster 
who  had  carried  materials  to  a  point 
where  one  of  the  gas  company's  servants 
was  installing  some  work,  and,  while 
waiting  there  and  attending  to  his  team, 
knocked  a  piece  of  gas  pipe  into  a  tun- 
nel and  injured  plaintiff.  Connolly  v. 
People's  Gas-light  &  Coke  Co.  (1913) 
260  HL  162,  102  N.  £.  1067. 

Under  the  following  circumstances  it 
was  held  that  the  owner  of  the  vehicle  and 
general  employer  of  the  driver  remain  lia- 
ble for  the  negligent  acts  of  the  driver: 
where  the  driver  for  a  transfer  com- 
pany was  delivering  furniture  to  a  fur- 
niture company,  though  the  driver  ac- 
commodated the  furniture  company  by 
taking  first  from  the  wagon  such  arti- 
cles as  it  was  in  need  of  and  placing 
them  where  it  desired  them,  the  negli- 
gence of  the  driver  resulting  in  injury 
to  a  passing  pedestrian,  Britton  v.  St. 
Louis  Transfer  Co.  (1910)  55  DL  App. 
317;  where  defendant  was  under  con- 
tract to  furnish  a  horse,  wagon,  and 
driver  to  deliver  daily  papers  for  a 
newspaper  company,  at  a  stipulated 
price  per  week  for  a  stipulated  amount 
of  work,  the  driver  coming  each  morn- 
ing to  the  place  of  business  of  the 
defendant  and  getting  the  horse  and 
wagon  and  reporting  to  the  newspaper 
company,  under  whose  orders  he  deliv- 
ered papers  to  customers  at  various 
news  stands  and  collected  money,  both 
defendant  and  the  newspaper  company 
having  authority  to  discharge  the  driver 
independently  of  the  other,  but  there 
being  nothing. to  indicate  that  the  news- 
paper company  had,  or  attempted  to 
exercise,  any  authority  over  him  as  to 
the  management  or  control  of  the  horse, 
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or  that,  in  performing  the  duties  of 
delivering  the  papers  or  collecting  bills, 
the  handling  of  the  horse  in  any  partic- 
ular way  was  necessary,  the  negligence 
consisting  in  leaving  the  horse  unhitched 
on  the  street,  so  that  it  ran  away  and 
damaged  plaintiff's  property,  Fisher  v. 
Charles  Levy  Circulating  Co.  (1913)  182 
HI.  App.  393;  where  the  owner  of  a 
vehicle  and  horses  hired  the  outfit  with 
a  driver  to  an  undertaker  and  he  in  his 
turn,  hired  it  to  a  lady  who,  in  her  turn, 
rented  one  of  the  seats  in  the  carriage 
to  plaintiff,  who  was  injured  through 
the  negligent  driving  of  the  driver,  Cart- 
wright  v.  New  Orleans  R.  &  Light  Co. 
(1912)  131  La.  210,  59  So.  124;  where  a 
contract  is  made  whereby  the  second 
party  agrees  to  haul  away  the  debris  of 
a  building  at  a  fixed  price  per  load,  the 
first  party  neither  reserving  nor  exer- 
cising any  right  of  direction  as  to  the 
labor  or  means  to  be  employed,  and  the 
second  party  being  an  independent  con- 
tractor, Muldry  v.  Fromherz  (1917)  142 
La.  1087,  78  So.  126;  where  defendant 
hired  its  team  with  driver  to  a  construc- 
tion company  by  the  day,  and  through 
the  negligence  of  the  driver  an  employee 
of  a  sub-contractor  was  injured,  Wilbur 
v.  Forgione  &  R.  Co.  (1912)  109  Me.  521, 
85  Atl.  48;  where  the  defendant  hired  a 
horse,  harness,  wagon,  and  driver  to 
assist  him  in  transporting  merchandise, 
the  horse  at  all  times  being  under  the 
control  of  the  driver  furnished  by  the 
owner,  the  defendant's  servant  accom- 
panying the  outfit  simply  directing  the 
driver  where  to  obtain  merchandise  and 
where  to  deliver  it,  but  having  nothing 
whatever  to  do  with  driving  the  horse, 
the  injury  being  caused  by  the  negli- 
gence of  the  driver  in  permitting  the 
horse  to  run  away,  Peach  v.  Bruno 
(1915)  224  Mass.  447,  113  N.  E.  279; 
where  defendant  furnished  to  a  firm  a 
horse,  truck,  and  driver  for  its  exclusive 
use,  at  a  fixed  weekly  rate,  under  an 
agreement  that  defendant  should  assume 
the  responsibility  from  the  time  the 
goods  were  delivered  to  him  until  they 
were  delivered  at  their  destination,  the 
driver  being  employed  and  paid  by 
defendant,  who  alone  selected  him  and 
had  the  sole  and  complete  power  to  dis- 
charge him,  though  he  was  subject  to 
the  orders  of  the  firm  as  to  the  times 
and  places  at  which  deliveries  were  to 
be  made,  the  injury  being  to  an  employee 
of  the  firm  through  the  negligence  of 
the  driver  whils  the  truck  was  being 
loaded  by  such  employee,  Weaver  v. 
Jackson  (1912)  153  App.  Div.  661,  138 
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N.  Y.  Supp.  609;  where  a  lumber  com- 
pany engaged  from  a  truckman  a  team 
and  driver,  paying  the  truckman  a  cer- 
tain rate  per  day,  but  having  no  power  to 
select,  engage,  or  discharge  the  driver, 
the  driver  reporting  to  the  truckman  in 
the  morning  and  being  sent  to  the  lumber 
company    with    the    team,    where    he 
hitched  to  the  lumber  company's  loaded 
truck,   and  was   merely  told  where   to 
drive  without   any  direction  as  to  his 
route    or   other    interference    with    his 
actions,  the  injury  being  to  a  third  per- 
son, Vasligato  v.  Yellow  Pine  Co.  (1913) 
158  App.  Div.  551,  143  N.  Y.  Supp.  817; 
where  a  truckman  had  a  contract  with  a 
merchant  to  furnish  trucks  and  drivers 
for  the  delivery  of  his  goods,  the  name 
of  the  merchant  being  placed  upon  the 
wagons,  but  they  also  being  used  for  the 
delivery  of  goods  for  others,  the  stand 
of  the  truckman  being  in  front  of  or 
near  the  merchant's  place  of  business, 
and  when  the  merchant'  had  goods  to 
deliver    one   of    his   servants    took    the 
packages  to  the  truckman,  who  told  that 
servant  in  which  one  of  the  wagons  they 
should  be  placed,  the  servant  going  out 
with  the  wagon  and  returning  with  the 
receipt  for  the  delivery  and  having  per- 
sonal   charge    of    the    goods    and    per- 
sonally    and    exclusively    making     the 
deliveries,  but  having  no  control  over 
the  driver  in   the   management  of  his 
team,  save  the  right  to  direct  where  to 
go    and    when    to    stop    for    delivery, 
Hanatsek  v.   Wilson    (1914)    161   App. 
Div.  634,  146  N.  Y.  Supp.  1016;  where 
one  engaged  in  selling  supplies  to  con- 
tractors on  steamships  contracted  with 
a  truckman  to  make  deliveries  and  put 
his  name  plate  on  the  trucks  while  such 
deliveries  were  being  made,  the  truck- 
man having  one  driver  whose  duty  it 
was  to  go  daily  to  the  stable  where  the 
truck    was    kept    and    without    further 
directions   proceed    to    the   defendant's 
place  of  business,  where  he  would  re- 
ceive directions  from  defendant's  ship- 
ping clerk,  the  truckman  being  the  only 
one  who  could  discharge  him,  the  injury 
being   to    a   third   person    through    the 
driver's    negligence,    Miranker    v.    Wil- 
liams  (1916)   94  Misc.  632,  158  N.  Y. 
Supp.  273,  affirmed  in  (1916)  175  App. 
Div.  934,  161  N.  Y.  Supp.  1135;  where 
a  truckman  had  an  oral  agreement  to 
furnish  trucks  to  deliver  elevator  plat- 
forms for  an  elevator  company  to  vari- 
ous   buildings    under   construction,    for 
which  a  certain  sum  was  paid  per  day 
for  each  truck  and  driver,  it  being  the 
duty  of  the  elevator  company  to  unload 
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the  platforms  at  their  destination,  the 
drivers  not  being  given  any  instruction 
as  to  unloading  either  by  the  elevator 
company  or  the  truckman,  the  injury 
being  to  an  employee  of  the  elevator 
company  through  the  negligence  of  the 
driver  while  he  was  assisting  in  unload- 
ing a  platform,  Nauyoks  v.  Otis  Ele- 
vator Co.  (1917)  176  App.  Div.  623,  163 
N.  Y.  Supp.  430;  where  a  general  team- 
ing company  sent  a  team  and  driver  to 
a  shipper  who  merely  directed  the  driver 
where  to  go  for  his  load  and  where  to 
take  it,  and  the  negligence  of  the  driver 
in  unloading  a  barrel  of  tar  or  pitch 
resulted  in  injury  to  a  third  party,  Bel- 
lamy v.  Barrett  Mfg.  Co.  (1912)  116  C. 
C.  A.  522,  196  Fed.  493,  3  N.  C.  C.  A. 
553;  where  a  liveryman  sent  a  driver 
with  a  horse  and  rig  to  work  for  a  tele- 
phone company,  and  while  there  it  was 
his  duty  to  do  what  the  foreman  of  the 
telephone  company  might  tell  him  as  to 
what  to  load  on  and  where  to  drive,  but 
sueh  foreman  had  no  right  to  direct  how 
to  manage  the  horse  or  drive  it,  and  no 
such  power  or  control  over  the  driver 
as  gave  him  the  right  to  discharge  him, 
the  injury  being  to  a  third  person 
through  his  negligent  driving,  Balfour  v. 
Bell  Telephone  Co.  (1915)  34  Ont.  L. 
Rep.  149;  where  a  wood  dealer  hired 
teams  and  wagons  with  teamsters  from 
another  company,  paying  the  company 
a  certain  amount  a  day  for  the  use  of 
each,  and  the  teams  and  teamsters  were 
sent  to  the  wood  dealer  each  morning 
and  he  then  directed  them  where  to 
deliver  the  wood,  the  damage  being  to 
the  premises  of  a  customer  through  the 
negligence  of  a  teamster  while  deliver- 
ing wood,  Edmonton  Vinegar  Co.  v. 
Friedrichs  (1913)  5  Alberta  L.  R.  460. 

See  also  Connolly  v.  People's  Gas- 
light &  Coke  Co.  (1913)  260  I1L  162, 
102  N.  E.  1057,  supra. 

But  in  Hartell  v.  T.  H.  Simonson  & 
Son  Co.  (1915)  218  N.  Y.  345, 113  N.  E, 
255,  the  court  states  the  general  prin- 
ciple controlling  the  class  of  cases  under 
consideration  as  follows:  "A  servant  in 
the  general  employment  of  one  person, 
who  is  temporarily  loaned  to  another 
person  to  do  the  latter's  work,  becomes 
for  the  time  being  the  servant  of  the 
borrower,  who  is  liable  for  his  negli- 
gence. But  if  the  general  employer  en- 
ters into  a  contract  to  do  the  work  of 
another  as  an  independent  contractor, 
Ms  servants  do  not  become  the  servants 
of  the  person  with  whom  he  thus  con- 
tracts, and  the  latter  is  not  liable  for 
their  negligence." 

So,  where  a  truckman  had  a  general 
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arrangement  with  defendant  to  furnish 
teams  and  drivers  to  be  paid  for  at  a 
certain  rate  per  day,  and  under  such 
arrangement  sent  a  driver  with  his  team 
to  take  orders  as  given  to  him  by 
defendant,  and  after  getting  through 
with  his  day's  work  to  return  to  the 
stable,  defendant  making  no  payment  to 
the  driver  and  not  having  power  to  dis- 
charge him,  it  was  held  that  the  truck- 
man did  not  stand  in  the  relation  of  an 
independent  contractor,  and  it  might 
fairly  be  inferred  that  the  driver  was 
in  the  employ  of  defendant.    Ibid. 

Where  one  contracting  to  deliver  sand, 
when  in  need  of  extra  teams,  notified 
defendant,  who  would  send  teams  to  the 
sand  bank,  where  the  drivers  would  be 
given  a  slip  showing  where  the  sand  was 
to  be  delivered,  to  which  place  the 
drivers  would  then  take  the  sand,  dump- 
ing it  at  such  spot  as  the  contractor's 
foreman  directed,  it  was  held  that  the 
sand  contractor,  and  not  the  owner  of 
the  -vehicle,  was  liable  for  the  negligence 
of  a  driver  while  delivering  sand.  Di 
Salvo  v.  M.  Larkin  &  Son  (1913)  83 
Misc.  Ill,  14  N.  Y>  Supp.  776. 

And  in  Schmedes  v.  Deffa  (1915)  214 
N.  Y.  675, 108  N.  E.  1107,  the  court  held, 
adopting  the  dissenting  opinion  in  (1912) 
153  App.  Div.  819,  138  N.  Y.  Supp.  931, 
that,  where  defendant,  a  livery  stable 
keeper,  upon  receiving  an  order  from  an 
undertaker  for  carriages,  horses,  and 
drivers  to  attend  a  funeral,  and  not  hav- 
ing enough  of  his  own,  applied  to 
another  livery  stable  keeper  for  an  addi- 
tional carriage  and  driver,  who  reported 
to  defendant  and  was  sent  to  the  un- 
dertaker, who  in  turn  directed  him  to 
the  house  where  the  funeral  was  to  be, 
to  proceed  with  the  funeral  party,  de- 
fendant was  liable  for  the  driver's  negli- 
gence, the  driver  not  being  engaged  in 
the  work  of  his  general  employer  be- 
cause his  employer  had  not  engaged  to 
do  that  work,  and  not  doing  the  work 
of  the  undertaker  because  the  under- 
taker had  employed  defendant  as  an 
independent  contractor  to  do  it. 

, , —  R.  L.  S. 

MISSISSIPPI  SUPREME  COURT. 
(Division  B.) 

RICHMOND    PAPER    COMPANY,    Appt., 

v. 

THOMAS  L.  BRADLEY. 

(115  Miss.  307,  75  So.  381.) 

Guaranty  —  by  salesman  —  acceptance* 
1.  A  letter  from. a  salesman  working  on 
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Note.  —  The  necessity  of  notice  of  accept- 
ance to  bind  guarantor  is  discussed  in  the 
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commission  to  his  employer,  that  he  is  will- 
ing to  guarantee  payment  of  all  orders  sent 
in,  constitutes  a  guaranty  when  the  orders 
are  accepted  and  credit  extended  in  response 
thereto. 

For  other  cases,  see  Guaranty,  /.  in  Dig. 
1-52  N.  8. 

On  Suggestion  of  Error. 

Same  —  proof  of  claim  In  bankruptcy 

—  effect. 

2.  Proof  of  a  claim  in  bankruptcy  and 
receipt  of  a  dividend  do  not  preclude  reli- 
ance on  a  guaranty  of  the  debt. 
For  other  cases,  see  Election  of  Remedies, 

II.  in  Dig.  1-52  N.  B. 

(May  28,  1917.) 

APPEAL  by  defendant  from  a  decree  of 
the     Chancery     Court     for     Harrison 
County   in   plaintiff's   favor   in    an    action 
brought  to  recover  the  amount  alleged  to 
be  due  under  a  contract  with  defendant  as 
its  traveling  salesman.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Rushing  A  Guice,  for  appellant. 
Messrs.  White  A  Ford,  for  appellee. 

Cook,  P.  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  is  a  traveling  salesman  and 
a  resident  of  Biloxi,  Mississippi  The  ap- 
pellant is  a  corporation  domiciled  at  Rich- 
mond, Virginia,  and  is  engaged  in  the 
business  of  selling  paper,  stationery,  etc. 
Mr.  Bradley  filed  a  bill  in  the  chancery 
court  of  Harrison  county  seeking  to  recover 
of  and  from  the  Richmond  Paper  Company 
the  sum  of  $250  claimed  to  be  due  him 
under  his  contract  with  said  company  as  its 
traveling  salesman.  Without  going  into 
the  details  of  the  pleadings  and  the 
amended  pleadings,  suffice  it  to  say  that 
the  paper  company  denied  that  it  owed  Mr. 
Bradley  anything;  that  they  had  advanced 
him  under  the  contract  the  sum  of  $300.44, 
and  Bradley  had  guaranteed  a  bill  sold  by 
him  to  one  Barker  amounting  to  $550.02; 
that  this  bill  Barker  had  never  paid;  that 
Barker  had  been  declared  a  bankrupt  and 
no  dividends  had  been  paid. 

The  complainant,  Mr.  Bradley,  demurred 
to  the  answer  and  cross  bill,  upon  the  fol- 
lowing grounds  viz.: 

"(1)  There  is  no  equity  in  said  amended 
cross  bill. 

"(2)  Because  the  alleged  written  guar- 
anty referred  to  therein  is  not  made  a  part 
of  said  amended  cross  bill  or  referred  to, 

notes  to  William  Deering  &  Co.  v.  Mortell, 
16  L.R.A.(N.S.)  352;  J.  R.  Watkins  Med- 
ical Co.  v.  Brand,  33  L.R.A.(N.S.)  960;  and 
W.  T.  Rawleigh  Medical  Co.  v.  Laursen,  48 
L.R.A.(N.S.)  198. 
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and  said  allegation  that  complainant  guar- 
anteed the  payment  of  the  account  is  a 
mere  conclusion. 

"(3)  Said  amended  cross  bill  attempts  to 
introduce  a  new  cause  of  action  different 
from  that  Btated  in  the  original  bill  and 
original  cross  bill,  and  seeks  relief  based  on 
a  transaction  occurring  and  maturing  after 
the  filing  of  the  original  bill. 

"(4)  Said  amended  cross  bill  shows  on 
its  face  that  alleged  guaranty  was  made  on 
June  24,  1914,  that  the  Pensacolian  Publish- 
ing Company  was  adjudicated  a  bankrupt 
on  April  19,  1915,  and  the  papers  in  the 
cause  show  the  original  bill  was  filed  Octo- 
ber 19,  1914,  and  the  cause  of  action,  if 
any,  accrued  to  defendant  only  upon  the 
bankruptcy  of  said  Pensacolian  Publishing 
Company. 

"(5)  For  other  causes  to  be  shown  on  the 
hearing." 

The  demurrer  was  sustained,  and  the 
cause  was  then  tried  upon  the  bill  and  the 
answer  thereto,  which  was,  in  effect,  the 
general  issue. 

So,  the  cause  was  tried  upon  the  original 
bill  and  the  evidence  taken  in  support  of 
same,  and  the  affirmative  relief  sought  by 
the  answer  and  cross  bill  was  cut  off.  The 
evidence  taken  at  the  trial  discloses  that 
the  defendant  contended  that  its  contract 
with  Mr.  Bradley  was  reduced  to  writing, 
in  the  form  of  a  letter,  and  accepted  by 
him.  Mr.  Bradley  denied  this,  and  the 
court  evidently  adopted  Mr.  Bradley's  ver- 
sion of  the  contract  and  entered  a  decree  in 
his  favor,  from  which  this  appeal  is  prose- 
cuted. ' 

We  will  not  attempt  to  follow  the  mean- 
derings  of  the  trial,  but  will  come  directly 
to  what  we  deem  the  crucial  points  in- 
volved in  this  appeal.  The  learned  trial 
judge,  in  sustaining  the  demurrer  to  the 
affirmative  defense,  made  in  the  answer  and 
cross  bill,  evidently  thought  that  the  plea 
of  set-off  involving  the  alleged  guaranty  of 
the  bill  sold  to  Barker  did  not  in  fact  in- 
volve a  guaranty,  else  he  would  have  over- 
ruled the  demurrer. 

The  alleged  guaranty  is  reduced  to  writ- 
ing and  must  be  measured  by  its  terms,  not 
by  the  construction  of  the  appellee.  The 
letter  written  by  Mr.  Bradley  is  in  these 
words:  "I  am  sending  you  orders  for  J.  U. 
H.  Barker,  proprietor  of  the  Pensacolian 
Publishing  Company,  whom  I  have  been 
selling  ever  since  he  has  been  in  business, 
seven  eighths  of  his  goods,  and  also  gave 
him  regular  terms  and  he  is  good  pay, 
meeting  his  obligations  promptly,  has  owed 
both  Whitaker  and  Hagan  as  high  as  $800 
to  $1,000  at  one  time,  and  they  will  ship 
anything  he  wants.    You  need  not  hesitate 
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to  extend  credit   and  all  the  orders  I  have 

10  tax  sent  in    are   old  customers  of  mine, 

aad  I  Vnew   they   are  all  O  K,  and  any  I 

*l\  I  am  willing  to  guarantee  payments  of 

their  bill." 

The  appellee  insists  that  the  letter  only 
expressed   a    willingness   to  guarantee  the 
payment  of  the  bills  sold,  and  that  it  was 
not  therefore  a  guaranty;  it  lacks  finality. 
It  will  be  noted  that  the  writer  not  only 
recommended  and  advised  the  shipment,  but 
went  further-,  and  told  about  their  reputa- 
tion and  habit  of  paying,  but  said,  in  effect, 
"I  am  so  sure  that  the  bill  will  be  paid  I 
am    willing    to    guarantee    its    payment." 
Now,  it  seems  to  us  the  only  thing  left  to 
be  done  to  constitute  a  guaranty  was  for 
the  paper  company  to  accept  the  offer  to 
guarantee,    and   that   we   think   was   done 
when  the  credit  was  extended. 

It  has  been  said:  MA  mere  request  to 
extend  credit  to  a  third  person  does  not 
create  any  liability  in  the  nature  of  a  guar- 
anty on  the  part  of  the  requesting  party." 

But  to  this  statement  is  added:  "Little 
more,  however,  is  required  to  evidence  an 
intention  so  to  be  bound."  12  R.  C.  L.  p. 
1055,  and  cases  there  cited. 

The  facts  are  that  the  paper  company, 
after  the  receipt  of  the  letter,  shipped  the 
goods  and  extended  the  credit. 

If  there  is  any  lack  of  definiteness  about 
the  intention  of  Mr.  Bradley  to  bind  him- 
self to  pay  the  bill  in  case  the  customer 
should  fail  to  do  so,  the  facts,  we  think, 
supply  the  deficiency.  Mr.  Bradley  had  an 
interest — a  pecuniary  interest — in  the  ac- 
ceptance of  the  order.  He  would  receive  a 
commission  on  the  sale.  So  he  was  not 
merely  recommending  a  customer  of  pre- 
vious reputation  for  meeting  his  financial 
obligations,  but  offered  to  guarantee  the 
payment  of  the  bill,  and  his  offer  was  ac- 
cepted by  the  shipment  of  the  goods. 

The  "little  more"  than  a  mere  request  to 
ship  the  goods  and  extend  the  credit  was 
added,  and,  in  our  opinion,  the  letter  and 
the  acceptance  of  the  order  created  the  re- 
lationship of  guarantor  and  guarantee. 

Reversed  and  remanded. 

A  suggestion  of  error  having  been  filed, 
the  following  Per  Curiam  response  was 
handed  down  on  October  15,  1917  (115 
Miss.  534,  76  So.  544): 

A  re-examination  of  the  record  leads  us 
to  conclude  that  the  several  decrees  ren- 
dered by  the  chancery  court  are  in  conflict 
one  with  the  other.  Complaint  is  made  in 
the  suggestion  of  error  of  that  portion  of 
the  opinion  indicating  that  the  demurrer 
to  the  amended  cross  bill  should  have  been 
overruled    While  there  is  a  decree  sustain - 

1^RJL1918E. 


ing  the  demurrer  to  the  cross  bill,  there  is 
also  a  decree  rendered  in  term  time  sub- 
mitting the  case  to  be  tried  in  vacation 
upon  bill,  answer,  and  amended  cross  bill, 
answer  to  the  cross  bill,  motion  to  suppress 
depositions,  and  the  depositions  on  file. 
This  decree  was  rendered  March  10,  1916, 
the  same  day  upon  which  the  decree  was 
entered  sustaining  the  demurrer  to  the 
cross  bill  as  finally  amended.  Then,  there 
is  the  final  decree  rendered  in  vacation  of 
the  court  May  26,  1016,  and  reciting  that 
the  cause  came  on  to  be  heard  in  vacation 
"upon  original  bill,  answer,  and  cross  bill 
of  defendant,  and  answer  of  complainant  to 
cross  bill  of  the  defendant,  depositions  of 
complainant,  depositions  of  defendant,  ana 
motion  of  complainant  to  suppress  deposi- 
tions of  defendant."  The  depositions  and 
the  so-called  letter  of  guaranty  are  all 
copied  into  the  record,  and  it  is  practically 
impossible  for  this  court  to  determine  the 
importance,  if  any,  which  the  chancellor 
attached  to  the  letter  relied  upon,  or  the 
proof  in  reference  thereto.  We  agree  with 
counsel  for  appellee  in  his  contention  that 
the  letter,  or  true  copy  thereof,  should 
have  been  made  a  part  of  the  cross  bill. 
Good  pleading  demands  this.  In  the  pres- 
ent attitude  of  the  record  we  adhere  to  our 
conclusion  that  the  decree  of  the  learned 
chancellor  should  be  reversed,  but  we  think 
the  cause  should  be  remanded  for  a  new 
trial,  with  leave  to  either  party  to  amend 
the  pleadings  in  accordance  with  each 
party's  view  of  the  proof. 

The  probation  of  appellant's  claim  in 
bankruptcy  against  the  estate  of  Barker, 
and  the  acceptance  of  any  dividend,  would 
not  preclude  appellant  from  relying  upon 
the  guaranty.  The  acceptance  of  the  guar- 
anty would  not  destroy  the  relationship  of 
creditor  and  debtor  between  appellant  and 
Barker,  but  any  dividend  declared  by  the 
bankruptcy  court  should,  of  course,  be  cred- 
ited upon  the  debt  guaranteed,  and  the 
balance  due  is  a  matter  of  proof. 


OKLAHOMA  SUPREME  COURT. 

J.  A.  ALEXANDER,  Plff.  in  Err., 

v. 

KATE  fcUSCH  et  al. 

(—  Okla.  — ,  166  Pac.  900.) 

Estoppel  —  property  in  other's  posses- 
sion. 
1.  The  mere  fact  that  personal  property 

Headnotes  by  Hooker,  C. 

^ _.       _  I       II  -  T       I  '  ~     ~-  ~         

Note.  —  The    right    of    one   leaving    his 
chattels   in  another's   possession   to  claim 
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is  in  the  possession  of  and  used  by  another 
will  not  estop  the  owner  from  asserting 
ownership  thereof.  Evidence  examined,  and 
held,  that  plaintiff  was  not  estopped  to 
maintain  the  action. 

For  other  cases ,  see  Estoppel,  III.  i,  in  Dig. 
1-62  N.  8. 

Evidence  —  absence  —  effect. 

2.  A  verdict  of  a  jury  allowing  recovery 
of  damages  for  the  detention  of  personal 
property  cannot  be  sustained,  in  the  absence 
of  any  evidence  to  support  it. 
For  other  cases,  see  Appeal  and  Error,  VII. 

I,  ft,  in  Dig.  1S2  N.  8. 

(July  24,  1917.) 

ERROR  to  the  County  Court  for  Payne 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  a  replevin  action  brought  to 
recover  possession  of  certain  property. 
Modified  and  affirmed. 

Plaintiff  Sanders  having  died  subse- 
quently to  the  trial  and  pending  this 
appeal,  the  cause  was  revived  by  consent 
in  the  name  of  the  defendants  in  error  Kate 
Busch  et  al. 

Further  facts  appear  in  the  Commis- 
sioner's opinion. 

Messrs.  Thomas  A.  Higglns  and  Syl- 
vester J.  Berton,  for  plaintiff  in  error: 

It  is  error  for  the  court  to  fail  to  charge 
upon  the  issues  as  presented  by  the  evi- 
dence. 

Oklahoma  R.  Co.  v.  Christenson,  47  Okla. 
132,  148  Pac  04;  Oklahoma  Portland  Ce- 
ment Co.  v.  Brown,  45  Okla.  476,  146  Pac. 
6;  Mentcn  v.  Richards,  —  Okla.  — ,  153 
Pac.  1177;  Spurrier  Lumber  Co.  v.  Dod- 
son,  30  Okla.  412,  120  Pac.  934;  De  Hart 
Oil  Co.  v.  Smith,  42  Okla  201,  140  Pac. 
1154. 

Physical  possession  and  evidence  of  own- 
ership was  sufficient,  in  the  absence  of  ac- 
tual notice  to  the  bank  of  the  plaintiff's 
ownership,  to  constitute  said  bank  a  bona 
fide  creditor  of  Smith's,  and  to  estop  San- 
ders from  asserting  such  ownership  as 
against  defendant  below. 

Cockrell  v.  Schmitt,  20  Okla.  207,  129 
Am.  St.  Rep.  737,  94  Pac.  521. 

Mr.  John  P.  Hickam,  for  defendants  in 
error, 

title  against  the  latter's  vendees  or  creditors 
is  considered  in  the  note  to  Davis  v.  First 
Nat.  Bank,  25  L.R,A.(N.S.)  760;  and  see 
later  case,  Norris  v.  Boston  Music  Co. 
L.R.A.1917B,  615. 

The  effect  of  putting  paper  or  securities 
transferable  by  delivery  or  indorsed  or  as- 
signed in  blank,  into  another's  possession, 
to  estop  owner  as  against  purchaser  in  good 
faith,  is  discussed  in  the  note  to  McCarthy 
v.  Crawford,  29  L.R.A.(N\S.)   252. 

■  — —      •  *  -i 
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Hooker,  O,  filed  the  following  opinion: 

On  the  8th  day  of  January,  1914,  one 
S.  S.  Smith  executed  and  delivered  his  cer- 
tain note  and  chattel  mortgage  securing 
the  same  to  the  Cushing  State  Bank  for 
the  sum  of  $400,  which  note  was  signed 
by  J.  A.  Alexander  and  another,  as  his 
sureties.  After  the  maturity  of  this  note, 
Alexander  and  his  cosurety  paid  the  same, 
and  said  note  and  chattel  mortgage  were 
duly  transferred  by  the  bank  to  them.  To 
protect  their  interests  Alexander  took  pos- 
session of  the  property  involved  in  this 
case,  to  wit,  one  gray  mare  and  one  Ken- 
tucky wagon,  and  thereafter,  on  the  17th 
day  of  February,  1915,  the  defendant  in 
error  Sanders  instituted  a  replevin  action 
in  the  justice  court  of  Payne  county  to  re- 
cover the  possession  of  said  property  from 
Alexander,  and  upon  the  trial  in  said  jus- 
tice court  a  judgment  was  rendered  in  favor 
of  the  defendant  in  error,  and  thereupon  an 
appeal  was  taken  to  the  county  court  of 
Payne  county,  and  this  cause  was  tried 
there  and  a  judgment  had  for  the  defend- 
ant in  error,  from  which  judgment  an  ap- 
peal was  taken  to  this  court  by  the  plaintiff 
in  error. 

The  defendant  in  error  asserts  that  he 
was  at  the  time  of  the  execution  of  this 
chattel  mortgage  by  Smith  to  the  bank, 
and  had  been  for  a  long  time  prior  thereto, 
and  was  at  the  time  of  the  commencement 
of  this  action,  and  now  is,  the  owner  of 
said  property,  and  that  the  same  was  mort- 
gaged by  Smith  to  the  bank  without  his 
knowledge  or  consent,  and  that  he  did  not 
in  any  way  participate  therein;  while  it  is 
contended  by  the  plaintiff  in  error  that  the 
property  was  the  property  of  Smith,  and 
that,  if  the  property  belonged  to  the  de- 
fendant in  error  Sanders,  he  suffered  Smith 
to  use  and  control  the  same  as  his  own, 
and  permitted  him  to  hold  himself  out  to 
the  world  as  the  owner  thereof,  and  that 
the  bank  and  the  plaintiff  in  error  were 
induced  to  act  in  the  premises  by  reason 
of  Smith's  ostensible  ownership  of  said 
property,  which  was  permitted  by  the  de- 
fendant in  error  to  their  detriment.  Upon 
these  issues  the  cause  was  tried,  and  a  ver- 
dict rendered  adverse  to  the  contention  of 
the  plaintiff  in  error. 

There  are  two  main  reasons  assigned  why 
this  judgment  should  be  reversed:  First, 
that  the  court  erred  in  refusing  to  instruct 
the  jury,  according  to  the  theory  of  the 
plaintiff  in  error,  that  the  defendant  in 
error  Sanders  was  estopped  to  assert  own- 
ership in  this  property  by  reason  of  per- 
mitting Smith  to  have  the  control  and  use 
thereof,  and  otherwise  to  exercise  acts  of 
ownership  over  the  same,  which  misled  the 
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^mtl*L m    wot     and    the   bank    in    the 

wasaction  named  above;  and,  second,  that 

U*  tTifeaee   ia   tbis    case  does  not  justify 

tte  nswery  of  damages  as  awarded  by  the 

Vf*  teve   carefully  considered  this   evi- 
to»«fc,  wad    after    a    careful    examination 
tliereof  we  are  of  the  opinion  that  it  only 
itows  that  the   said  Smith  used  and  was 
ia  possession  of  said  property  for  some  time 
prior  to  the  execution  of  the  mortgage  in 
question,  and  we  have  searched  in  vain  for 
aajr  evidence  in  this  record  that  would  jus- 
tify  the  court  in  submitting  to  the  jury 
this    case   upon   the   theory  that   Sanders 
had    knowingly  permitted   Smith   to   hold 
said  property  out  to  the  world  as  his  own, 
bat,   upon  the  contrary,  the  evidence  af- 
firmatively  shows  that  the  property  was 
merely  in  possession  of  Smith,  being  used 
by   him,   and  nowhere  has  any  knowledge 
been  brought  home  to  Sanders  that  Smith 
claimed  the  property  as  his  own,  or  was 
exercising  any  acts  of  ownership  over  it 
calculated   to  mislead   anyone,  unless  the 
same  could  arise  by  reason  of  the  use  and 
possession  thereof.    The  evidence  upon  the 
contrary  affirmatively  establishes  that  the 
property  here  was  known  as  the  property 
of  the   defendant  in  error  by  the  commu- 
nity  in   which  these   parties  resided,   and 
the  mere  fact  that  personal  property  is  in 
the  possession  and  use  of  another  cannot 
estop  the  owner  from  asserting  ownership 
thereof.     This  court,  in  Lockwood  Bros.  v. 
Frisco  Lumber  Co.  22  Okl.  34,  97  Pac.  562, 
said:      "In  the  language  of  1  Mechem  on 
Sales,    §    154:      'It  is  a  fundamental  doc- 
trine  of  the  common  law,  from  which  all 
discussion   of   the  question   must   proceed, 
that,  in  general,  no  one  can  transfer  a  bet- 
ter title  to  a  chattel  than  he  himself  pos- 
sesses.'   Again  (§  155) :    'The  universal  and 
fundamental  principle  of  our  law  of  per- 
sonal   property    is   that    no    man   can    be 
divested  of  his  property  without  his  own 
consent,  and,  consequently,  that  even  the 
honest    purchaser   under    a   defective    title 
cannot  hold  against  the  true  proprietor/" 
And   in  the  syllabus  to  this  case  it  is 
said:     "Simply  intrusting  the  possession  of 


chattels  to  another  by  the  owner  under  a 
conditional  executory  contract  of  sale  is 
insufficient  to  estop  the  owner  from  setting 
up  title  thereto  against  an  innocent  pur- 
chaser thereof  for  value  and  without  notice 
of  the  condition  from  the  person  so  in- 
trusted." 

And  in  Hill  v.  Van  Sandt,  1  Ran.  App. 
367,  40  Pac.  676,  it  is  held:  The  owner 
of  goods  under  execution  as  the  property  of 
another  is  not  estopped  to  set  up  title  to 
the  property  merely  because  he  allowed  the 
judgment  debtor  to  take  possession  of  the 
goods  and  hold  himself  out  as  their  owner. 
In  10  R.  C.  L.  page  777,  it  is  said:  "Mere 
possession  and  control  of  personal  property 
is  not  sufficient  to  estop  the  real  owner 
from  asserting  his  title  against  a  person 
who  has  dealt  with  the  one  in  possession 
on  the  faith  of  his  apparent  ownership." 

See  also  Kiewel  v.  Tanner,  105  Minn.  50, 
25  L.R.A.(N.S.)  772,  117  N.  W.  231. 

In  Neubauer  v.  Gabriel,  86  Wis.  200,  56 
N.  W.  733,  it  is  held:  A  lessor  of  personal 
property,  by  permitting  lessee  to  go  into 
possession,  is  not  estopped  from  asserting 
title  thereto,  as  against  a  mortgagee  of  the 
lessee,  since  otherwise  any  lessor  of  chat- 
tels would  be  in  danger  of  losing  his  prop- 
erty. See  also  Kiefer  v.  Klinsick,  144  IncL 
46,  42  N.  E.  447  j  Klein  v.  Seibold,  89  111. 
540;  Kershaw  v.  Merritt,  194  Mass.  113, 
80  N.  E.  213;  Paden  v.  Goldbaum,  4  Cal. 
Unrep.  767,  37  Pac.  759;  Anderson  v.  Hcile, 
23  Ky.  L.  Rep.  1115,  64  S.  W.  849;  McGin- 
ley  v.  Brechtel,  4  Neb.  (Unof.)  552,  95 
N.  W.  32;  Greening  v.  Elliott,  38  La.  Ann. 
290;  Angell  v.  Hopkins,  79  Cal.  181,  21  Pac. 
729;  Levi  v.  Booth,  58  Md.  305,  42  Am. 
Rep.  332. 

The  evidence  here  does  not  justify  the 
recovery  of  damages  in  any  sum,  for  the 
record  is  essentially  lacking  in  that  re- 
spect, and  to  this  extent  the  judgment  of 
the  lower  court  will  be  modified,  and  this 
cause  affirmed,  and  the  costs  here  will  be 
divided  equally  between  the  plaintiff  in 
error  and  the  defendant  in  error. 

Per  Curiam: 

Adopted  in  whole. 


VGTON  SUPREME  COURT. 

(Department  No.    1.) 

REEVES    AYLMORE,  Jr.,   et   ol.,  Appts., 

▼. 

CITY  OF  SEATTLE,  Respt 

(—  Wash.  — ,  171  Pac.  659.) 

Limitation  of  actions  —  compensation 
for  property  taken  by  municipality. 
Although  a  property  owner  who  stands  by 
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and  sees  a  municipality  take  possession  of 
and  improve  the  property  for  public  use 
without  attempting  to  secure  title  to  it  is 
estopped  to  recover  possession  of  it,  he  may 
maintain  an  action  for  compensation  at  any 

Note.  —  For  limitation  applicable  to  ac^ 
tion  to  recover  compensation  for  property 
taken  or  damaged  in  the  exercise  of  the 
power  of  eminent  domain,  see  the  note  to 
Jacobs  v.  Seattle,  post,  139. 
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time   before  the  municipality   has  gained1 
title  to  the  property  by  adverse  possession. 
For  other  cases,  see  Limitation  of  Actions. 
III.  g,  in  Dig.  1-52  N.  B. 

(March  12,  1918.) 

APPEAL  by^  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  King  County 
dismissing  an  action  brought  to  recover 
possession  or  the  value  of  property  alleged 
to  have  been  taken  and  appropriated  to 
public  use.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  H.  Kelleran,  for  appellants: 

The  action  may  be  brought  at  any  time 
prior  to  the  acquisition  of  a  prescriptive 
title,  and  any  statute  which  would  in  terms 
otherwise  limit  the  right  is  unconstitu- 
tional. 

Salt  Lake  Invest.  Co.  v.  Oregon  Short 
Line  R.  Co.  46  Utah,  203,  148  Pac.  439; 
Faulk  v.  Missouri  River  &  N.  W.  R.  Co. 
28  S.  D.  1,  132  N.  W.  233,  Ann.  Cas. 
1913E,  1130;  Lewis,  Em.  Dom.  3d  e<L  §  967; 
Kime  v.  Cass  County,  71  Neb.  677,  99 
N.  W.  546,  101  N.  W.  2,  8  Ann.  Cas.  853; 
Burrall  v.  American  Teleph.  &  Teleg.  Co. 
224  111.  266,  8  L.R.A.(N.S.)  1091,  79  N.  E. 
705;  Johnson  v.  Hawthorne  Ditch  Co.  32 
S.  D.  499,  143  N.  W.  959;  Peterson  v. 
Smith,  6  Wash.  163,  32  Pac.  1050;  Askam 
v.  King  County,  9  Wash.  1,  36  Pac.  1097; 
Snohomish  County  v.  Hayward,  11  Wash. 
429,  39  Pac.  662;  Seanor  v.  Whatcom 
County,  13  Wash.  48,  42  Pac.  552;  Adams 
County  v.  Dobschlag,  19  Wash.  356,  53 
Pac.  339;  State  ex  rel.  Smith  v.  Superior 
Ct.  26  Wash.  278,  66  Pac.  385;  Kincaid  v. 
Seattle,  74  Wash.  617,  134  Pac.  504,  135 
Pac.  820;  Casassa  v.  Seattle,  75  Wash. 
637,  134  Pac.  1080;  Domrese  v.  Roslyn,  89 
Wash.  106,  154  Pac.  140;  Levee  Comrs.  v. 
Dancy,  65  Miss.  335,  3  So.  568;  Engstrom  v. 
Edendale  Land  Co.  77  Wash.  658,  138  Pac. 
302;  White  v.  Stout,  72  Wash.  62,  129 
Pac.  917;  Distler  v.  Grays  Harbor  &  P.  S. 
R.  Co.  76  Wash.  391,  136  Pac.  364;  Re 
Twelfth  Ave.  South,  74  Wash.  132,  132  Pac. 
868,  Ann.  Cas.  19 15 A,  730;  Damon  v.  Ryan, 
74  Wash.  138,  132  Pac.  871,  Ann.  Cas. 
1915A,  734. 

Messrs.  Hngh  M.  Caldwell  and  James 
A.  Dougan,   for  respondent: 

Plaintiffs,  having  stood  by  and  permitted 
the  city  to  expend  public  money  upon  this 
property,  have  lost  their  rights  to  main- 
tain an  action  for  ejectment,  and  are 
relegated  to  an  action  for  damages  only. 

Lewis  v.  Seattle,  6  Wash.  746,  32  Pac. 
794;  Kakeldy  v.  Columbia  &  P.  S.  R.  Co. 
37  Wash.  675,  80  Pac.  205;  Thorberg  v. 
Hoquaim,  77  Wash.  679,  138  Pac.  304; 
Kincaid  v.  Seattle,  74  Wash.  617,  134  Pac. 

L.R.A.1918E. 


504,  135  Pac  820;  State  ex  rel.  Twin  v. 
Superior  Ct  93  Wash.  429,  161  Pac.  68; 
Roberts  v.  Northern  P.  R.  Co.  158  U.  S.  1, 
39  L.  ed.  873,  15  Sup.  Ct.  Rep.  7«G;  Chi- 
cago, B.  &  Q.  R.  Co.  v.  Englehardt,  57  Neb. 
444,  77  N.  W.  1092;  Northern  P.  R.  Co.  v. 
Murray,  31  C.  C.  A.  183,  59  U.  S.  App.  487, 
87  Fed.  648;  Cowley  v.  Spokane,  99  Fed. 
843;  Spencer  v.  Connecticut  River  Power 
Co.  —  N.  H.  — ,  101  AtL  528;  Locke  ▼. 
Laconia,  —  N.  H.  —,  97  AtL  567. 

This  action  being  an  action  for  damages, 
whether  governed  by  the  two-year  or  three- 
year  Statute  of  Limitations,  is  barred,  since 
it  was  not  brought  within  three  years  of 
the  date  the  cause  of  aetion  accrued. 

Suter  v.  Wenatchee  Water  Power  Co.  35 
Wash.  1,  102  Am.  St.  Rep.  881,  76  Pac 
298;  Denney  v.  Everett,  46  Wash.  342,  123 
Am.  St.  Rep.  934,  89  Pac.  934;  State  ex 
rel.  Whitten  v.  Spokane,  92  Wash.  667,  159 
Pac.  805;  Kincaid  v.  Seattle,  74  Wash.  617, 
134  Pac.  504,  135  Pac.  820;  Robinson  v. 
Southern  California  R.  Co.  129  Cat  8,  61 
Pac  947;  Southern  Indiana  R.  Co.  v.  Brown, 
30  Ind.  App.  684,  66  N.  E.  915;  Atchison, 
T.  &  S.  F.  R.  Co.  v.  Lauterback,  8  Kan. 
App.  15,  54  Pac.  11;  Louisville  R.  Co.  t. 
Wiggington,  156  Ky.  400,  161  S.  W.  209; 
Southern  R.  Co.  v.  McMenamin,  113  Va. 
121,  73  S.  E.  98a 

Webster,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  the  pos- 
session of  or,  in  the  alternative,  the  value 
of  property  alleged  to  have  been  taken  and 
appropriated  to  public  use.  The  amended 
complaint  in  the  cause,  which  was  com- 
menced on  October  17,  1916,  alleges  in 
substance  that  the  plaintiffs  are  the  own- 
ers of  three  parcels  of  land  in  the  city  of 
Seattle;  that  in  1913  the  defendant,  with- 
out their  consent,  entered  upon  and  com- 
menced to  improve  the  property  as  parts 
of  certain  public  thoroughfares,  which  im- 
provement was  completed  and  the  streets 
opened  for  travel  in  the  summer  of  1914; 
that  the  defendant  is  now  devoting  the 
property  to  such  public  use  without  the 
plaintiffs'  consent  and  without  having  con- 
demned or  paid  therefor,  or  acquired  title 
thereto;  and  that  in  1913  the  plaintiff 
Aylmore  notified  the  defendant  in  writ- 
ing that  it  was  proceeding  in  the  premises 
without  having  complied  with  the  law,  and 
requested  that  an  action  be  instituted  for 
the  purpose  of  condemning  and  paying  for 
the  property,  which  request  was,  on  Octo- 
ber 20,  1913,  denied.  The  prayer  is  for 
the  recovery  of  the  land,  or,  in  the  alter- 
native, that  plaintiffs  have  judgment  for 
its  value. 
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The  defendant  answered,  pleading  among 
ether  defenses  the  two-year  and  the  three- 
par  Statutes  of   Limitation.     Thereafter, 
in  doe  time,  the  case  came  on  for  trial  be- 
fore a  jury,  and  when  the  plaintiffs  called 
their  first  witness  the  defendant  objected 
to  the  introduction  of  any  evidence  upon 
the  ground  that  it  affirmatively  appeared 
from  the  amended  complaint  that  the  ac- 
tion wag  barred  by  limitation,  which  ob- 
jection  was    sustained    and    judgment    of 
dismissal    entered.      The    plaintiffs    have 
ippealed. 

Whether  the  action  is  barred  depends 
upon  which  of  the  various  Statutes  of 
limitation  is  applicable  to  a  proceeding  of 
this  character.  Appellants  assert  that  the 
wtion,  being  one  for  the  recovery  of  com- 
pensation guaranteed  by  the  Constitution 
to  the  owner  of  land  taken  for  public  use, 
is  not  barred  until  the  defendant  has  ac- 
quired title  to  the  property  by  prescription. 
Respondent  contends  that  the  plaintiffs, 
having  stood  by  and  permitted  the  city  to 
tike  and  improve  the  property  as  portions 
of  public  streets,  are  estopped  from  main- 
taining ejectment  for  the  recovery  of  the 
land,  and  are  restricted  to  an  action  for 
damages,  which  action  is  barred  either  by 
subdivision  1  or  §  150  of  the  Code,  relat- 
ing to  actions  for  trespass  upon  real  prop- 
erty, or  by  §  165,  relating  to  actions  for 
vhich  provision  is  not  otherwise  made. 

The  precise  question  thus  presented  is 
one  of  first  impression  in  this  court.  It  is 
manifest,  however,  that  the  action  is  not 
goTerned  by  the  three -year  statute.  We 
lave  repeatedly  held  that  a  municipality, 
m  taking  private  property  for  public  use, 
»eU  in  its  sovereign  capacity,  and  not  as  a 
trespasser.  Having  the  right  to  take,  what- 
ever its  procedure  or  lack  of  procedure,  it 
is  not  a  wrongdoer.  Kincatd  v.  Seattle,  74 
Wash.  617,  184  Pac.  504,  135  Fac.  820; 
Ctsassa  v.  Seattle,  75  Wash.  367,  134  Pac 
1080;  Domrese  v.Roslyn,  89  Wash.  106, 
154  Pac  140. 

Xor  is  it  controlled  by  the  period  of 
limitation  applicable  to  actions  for  the  re- 
covery of  consequential  damages  to  prop- 
erty not  appropriated.  The  only  sense  in 
vhich  this  action  may  be  considered  as  one 
for  damages  is  that  the  amount  sued  for 
is  unliquidated.  The  city  has  not  damaged 
appellant's  property,  but  has  actually  taken 
it  from  them.  They  are  not  proceeding  to 
recover  for  an  injury  to  property,  but  are 
seeking  to  obtain  just  compensation  in  the 
**y  of  payment  for  private  property  ac- 
tually taken  and  devoted  to  public  use. 

The  rule  applicable  to  actions  for  dam- 
*ges  properly  so  called  is  stated  in  Lewis 
<*  Eminent  Domain,  3d  ed.  vol.  2,  §  968, 


in  this  language:  "Whenever  there  is  an 
unlawful  entry  upon  property  for  the  pur« 
pose  of  appropriating  it  to  public  use,  or 
whenever  it  is  injured  by  the  construction 
or  operation  of  public  works,  so  as  to  af- 
ford the  owner  a  cause  of  action,  the  owner 
may  have  redress  by  any  of  the  appropriate 
common-law  remedies,  and  the  general 
Statute  of  limitations  will  apply  thereto.'9 

While  the  rule  with  respect  to  actions 
seeking  compensation  for  property  actually 
taken  is  stated  in  §  967  of  the  same  work 
as  follows:  "We  have  seen  that,  where 
property  is  entered  upon  and  appropriated 
to  public  use  without  complying  with  the 
law,  the  owner  may  waive  the  tort  and  sue 
for  his  just  compensation.  The  same  rule 
applies  where  the  entry  is  by  consent  and 
the  question  of  compensation  is  left  for 
future  adjustment.  In  such  cases  the  ac- 
tion for  just  compensation  is  not  barred, 
except  by  adverse  possession  for  the 
requisite  period  to  establish  a  title  by  pre- 
scription." 

The  reason  for  this  distinction  is  per- 
fectly obvious.  A  corporation  possessing 
the  right  of  eminent  domain  may  acquire 
property  for  its  public  uses  in  one  of 
three  ways  only:  (a)  By  purchase;  (b)  By 
condemning  and  paying  for  the  property  in 
the  manner  provided  by  law;  and  (c)  By 
adverse  possession  for  the  statutory  period. 
If  the  right  of  the  owner  to  recover  com- 
pensation for  property  actually  taken  is 
barred  before  the  expiration  of  the  pre- 
scriptive period,  this  anomalous  situation 
will  result:  He  will  continue  to  be  the 
owner  of  the  property  until  he  loses  his 
title  by  adverse  possession,  yet  during  the 
interval  he  cannot  exercise  a  single  act  of 
beneficial  ownership  or  do  any  act  to  toll 
the  running  of  the  statute.  He  will  be  de- 
prived of  the  use  and  enjoyment  of  prop- 
erty which  belongs  to  him,  both  in  law  and 
in  equity,  while  the  one  who  has  taken  it 
without  title  either  legal  or  equitable  can 
exercise  over  it  Qyerj  right  ordinarily  inci- 
dent to  ownership.  We  are  unable  to  ap- 
preciate a  condition  where  an  owner  is 
deprived  of  all  right  of  enjoyment  while 
another  who  holds  no  sort  of  title  to  the 
property  may  use  and  deal  with  it  as  his 
own.  Title  cannot  be  invested  where  none 
has  been  divested.  To  hold  otherwise  is  to 
sanction  a  custom  belonging  to  an  age  long 
since  passed,  which  permitted  one  to  ac- 
quire property  of  another  merely  by  tak- 
ing it  provided  be  was  strong  enough  to 
retain  it. 

<(Where  the  Constitution  either  expressly 
or  as  interpreted  by  the  courts,  requires 
compensation  to  be  first  made  for  property 
taken  for  public  use,  a  law  which  casts  the 
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initiative  upon  the  owner  and  requires  him 
to  prosecute  his  claim  for  compensation 
within  a  time  limited,  or  be  barred,  is 
invalid.  When,  under  such  a  Constitution, 
property  is  appropriated  to  public  use 
without  complying  therewith,  the  owner's 
right  to  compensation  is  not  barred,  except 
by  adverse  possession  for  the  prescriptive 
period.    LewiB,  Em.  Dom.  3d  ed.  §  966. 

See  also  Nichols,  Em.  Dom.  2d  ed.  p.  958; 
Randolph,  Em.  Dom.  §  393;  Mills,  Em. 
Dom.  2d  ed.  §  346;  10  R.  C.  L.  p.  236. 

In  the  case  of  Salt  Lake  Invest.  Co.  v. 
Oregon   Short   Line   R.   Co.   46   Utah,   203, 
148  Pac.  439,  decided  by  the  supreme  court 
of  Utah  in  1914,  it  is  said:    "The  evidence 
shows  the  entry  and  taking  to  have  been 
in  March  or  April,  1906.     The  action  was 
commenced  in  December,   1912,  more  than 
six  and   less   than    seven   years   from   the 
taking.     The  contention  is  first  made  that 
the  action  is  barred  by  provisions  of  Comp. 
Laws  1907,  §  2877,  subdiv.  2,  which  pro- 
vide that  'an  action  for  waste  or  trespass 
of  real  property'  must  be  commenced  within 
three  years.     And  if  that  section  is  held 
not   applicable,   then   the   further  claim  is 
made  that  the  action  is  barred  by  the  pro- 
visions of  §  2883,  which  provide  that  'an 
action  for  relief  not  hereinbefore  provided 
for  must  be  commenced  within  four  years.' 
The  complaint  is  broad  enough  to  recover 
on  the  theory  stated  by  the  appellant,  'com- 
pensation for  the  taking  of  private  prop- 
erty for  public  use.'     The  case  was  tried 
by  both  parties,  and  was  without  objection 
submitted  to  the  jury,  on  that  theory.    The 
pleadings  admit  a  taking  for  a  public  use 
and  an  exclusive  and  continuous  occupation 
and  possession,  without  the  consent  of  the 
plaintiff    and   without    the    institution    of 
eminent  domain  or  condemnation  proceed- 
ings.    We  think  in  such  case  neither  sec- 
tion referred  to  is  applicable,  but  that  the 
provisions  of  §  2860,  requiring  actions  or 
defenses    founded    on    realty   to    be    com- 
menced within  seven  years,  are.     By  those 
provisions  the  action  is  not  barred.     Our 
Constitution  and  statute  require  compensa- 
tion to  be  first  made  for  private  property 
taken  for  public  use;  and,  where  property 
is  entered  upon  and  appropriated  to  public 
use  without  complying  with  the  law,  the 
owner  may  waive  the  tort  and  sue  for  his 
just  compensation.    In  such  case  the  action 
is  not  barred  except  by  adverse  possession 
for  the  required  period,  here  seven-  years." 
See   also   Lehigh   Valley   R.   Co.   v.   Mc- 
Farlan,  43  N.  J.  L.  605;  McClinton  v.  Pitts- 
burgh,  Ft.   W.   &   C.   R.   Co.   66   Pa.   404; 
Organ  v.  Memphis  &  L.  R.  R.  Co.  61  Ark. 
235,  11  S.  W.  96;  Levee  Comrs.  v.  Dancy, 
65  Miss.  335,  3  So.  568;  Pawnee  County  v. 
Storm,  34  Neb.  735,  52  N.  W.  696;  Kime  v. 
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Cass  County,  71  Neb.  677,  99  N.  W.  546, 
101  N.  W.  2,  8  Ann.  Cas.  863;  Doyle  v. 
Kansas  City  &  S.  R.  Co.  113  Mo.  280,  20 
S.  W.  970;  Texas  Western  R.  Co.  v.  Cave, 
80  Tex.  137,  15  S.  W.  786;  Chicago,  R.  I. 
&  G.  R.  Co.  v.  Johnson,  Tex.  Civ.  App.  156 
S.  W.  253;  Faulk  v.  Missouri  River  &  N.  W. 
R.  Co.  Ann.  Cas.  1913E,  1130  and  note,  28 
S.  D.  1,  132  N.  W.  233;  Johnson  v.  Haw- 
thorne Ditch  Co.  32  S.  D.  499,  143  N.  W. 
959;  Burrall  v.  American  Teleph.  &  Teleg. 
Co.  244  111.  266,  8  L.R.A.(N.S.)  1091,  79 
N.  E.  705. 

We  are  not  unmindful  that  the  authori- 
ties are  in  conflict  upon  the  question  here 
involved,  but  we  are  convinced  the  rule 
supported  by  the  foregoing  authorities  is 
the  one  sustained  by  the  better  reasoning. 

While  this  court  had  held  in  numerous 
cases  that  a  .landowner  who  stands  by  and 
permits  a  corporation  to  go  upon  his  land 
and  construct  thereon  an  expensive  public 
improvement  without  having  acquired  the 
right  so  to  do,  either  by  agreement  or  con- 
demnation, is  estopped  from  thereafter 
maintaining  an  action  in  ejectment  or  a 
suit  for  injunctive  relief,  but  is  confined  to 
an  action  for  compensation,  yet  the  appli- 
cation of  the  principle  is  no  broader  than 
the  reason  upon  which  it  is  based.  The 
rule  rests  in  equitable  estoppel,  and  is  sus- 
tained by  considerations  of  public  policy. 
Where  one  stands  by  and  sees  his  property 
taken  and  improved  at  large  expense  for 
the  convenience'  and  welfare  of  the  public, 
and  thereafter  seeks  to  enjoin  such  use  of 
the  property,  or  to  eject  the  occupant  there- 
from, and  thus  cause  great  damage  to  the 
corporation  on  the  one  hand  and  serious 
inconvenience  to  the  public  on  the  other, 
he  is  justly  denied  such  relief  for  the  rea- 
son that  he  can  be  adequately  protected  by 
receiving  compensation.  But  it  does  not 
follow  that  he  may  be  permanently  de- 
prived of  his  property  without  compensa- 
tion, or  that  he  shall  be  placed  in  any 
worse  position,  so  far  as  his  right  to  a 
money  judgment  is  concerned,  that  he 
would  have  occupied  had  he  not  acquiesced 
in  the  improvement.  Where  one  is  aware 
of  the  situation  and  desires  to  insist  upon 
his  strict  legal  rights,  he  should  proceed 
without  unnecessary  delay.  If,  by  his  dec- 
larations or  conduct,  he  induces  another  to 
believe  that  he  does  not  intend  to  assert 
such  rights,  but  is  willing  to  waive  them 
for  a  just  compensation,  and  the  other  party 
in  reliance  thereon  goes  ahead  with  the 
improvement  in  the  expectation  that  pay- 
ment of  a  fair  compensation  will  be  ac- 
cepted in  lieu  of  the  rights  thus  surrendered, 
the  courts  may  thereafter  properly  refuse 
to  enforce  those  rights,  and  eompel  him  to 
accept  compensation  as  fixed  by  an  impar- 
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till  tribunal.  In  other  words,  the  failure 
to  pursue  appropriate  procedure  to  acquire 
the  property  is  not  fatal  to  the  rights  of 
the  party  in  possession  provided  it  elects 
to  make  full  and  adequate  compensation  to 
the  owner,  but  it  cannot  hold  the  undis- 
turbed possession  of  the  property  of  an- 
other and  eleet  not  to  pay.  As  was  said 
by  Judge  Rudkin  in  Slaght  v.  Northern  P. 
R.  Co.  38  Wash.  576,  81  Pac  1062:  "If  a 
judgment  in  ejectment  at  law,  or  decree  of 
injunction  in  equity,  would  have  the  effect 
of  stopping  the  operation  of  the  railroad, 
or  disabling  it  from  discharging  its  duties 
to  the  public,  there  would  be  strong  and 
controlling  reasons  why  such  judgment  or 
decree  should  not  be  awarded.  But  if  the 
proceedings  are  stayed  as  in  this  case,  and 
the  only  effect  of  the  judgment  in  eject- 
ment is  to  compel  the  railway  company  to 
nuke  compensation  for  the  property  taken, 
we  see  no  valid  objection  to  such  proceed- 
ing, on  the  ground  of  public  policy  or  other- 
wise." 

Upon  what  principle  of  law,  justice,  or 
reason  can  it  be  said  that,  because  one 
elothed  with  the  right  to  condemn  private 
property  fails  to  exercise  it,  and  without 
complying  with  the  law  goes  upon  the 
property  of  another  and  carries  out  its 
public  purposes  without  hindrance  or  in- 
terference from  the  owner,  it  should  not 
thereafter  be  required  to  do  what  it  should 
have  done  in  the  first  instance, — make  just 
compensation  to  the  owner  1  Why  should 
the  property  holder  whose  acquiescence  has 
redounded  to  the  benefit  and  convenience  of 
the  taker,  and  whose  right  to  compensa- 
tion is  in  lieu  of  his  property,  have  any  less 
period  in  which  to  recover  the  amount  due 
him  than  he  would  have  had  to  reclaim  his 
property  had  he  not  thus  accommodated 
the  corporation?  Why  should  a  munici- 
pality which  has  not  exercised  a  right  con- 
ferred upon  it  by  the  sovereignty  in  the 
manner  defined  by  the  author  of  the  right 
Sun  an  additional  advantage  over  a  pri- 
vate owner  by  virtue  of  its  own  unau- 
thorized procedure? 


Moreover,  to  hold  that  the  action  for 
compensation  is  barred  in  two  years  would 
be  to  read  an  exception  into  the  ten-year 
statute  relating  to  the  recovery  of  real 
property.  The  effect  of  such  a  decision 
would  necessarily  be  to  permit  a  title  to 
real  property,  for  all  practical  purposes,  to 
be  acquired  by  adverse  possession  for 'the 
period  of  two  years,  when  in  all  other  cases 
it  could  only  be  acquired  in  ten  years. 

We  think  it  too  plain  for  serious  debate 
that,  while  the  owner  may  not  by  an  action 
of  ejectment  recover  the  property  itself, 
where  he  has  acquiesced  in  its  being  taken 
without  condemnation,  he  may  maintain 
an  action  in  the  nature  of  ejectment  to  ob- 
tain the  substituted  relief.  His  right  of 
recovery  is  founded  upon  and  grows  out 
of  his  title  to  the  land,  and  until  such 
title  is  lost  by  adverse  possession  he  should 
have  the  right  to  maintain  an  action  to 
recover  that  which  represents  the  property 
itself.  Any  other  view  is  to  sacrifice  sub- 
stance to  mere  form. 

In  Rincaid  v.  Seattle,  74  Wash.  617,  134 
Pac.  504,  Judge  Chadwick  said:  The  rem- 
edy of  the  one  whose  property  is  taken  is 
immaterial  so  long  as  it  leads  to  compen- 
sation as  provided  in  the  Constitution/' 

Precisely  so.  But  when  the  remedy  af- 
forded amounts  to  a  denial  or  a  curtail- 
ment of  such  constitutional  right,  it  ceases 
to  be  immaterial,  Thenceforth  it  is  vio- 
lence done  to  the  rights  of  the  injured 
owner,  if  not  to  the  Constitution  itself. 
While  the  respondent's  position  may  square 
with  the  precept  that  unto  everyone  that 
hath  shall  be  given,  but  from  him  that 
hath  not.  shall  be  taken  away  even  that 
which  he  hath,  the  Constitution  of  Wash- 
ington will  not  admit  of  its  application  to 
this  class  of  cases. 

We  conclude  that  the  case  does  not  fall 
within  the  two-year  statute  for  the  reason 
that  it  is  governed  by  the  limitation  pre- 
scribed in  the  ten -year  statute. 

The  judgment  is  reversed. 

Ellis,  Ch.  J.,  and  Fullerton,  Parker, 
and  Main,  JJ.,  concur. 
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Limitation  of   actions  —  claim    for   in- 
Jury  to  property. 
1.  The  limitation  period   upon   a  claim 
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against  a  city  for  injuring  property  by  the 
exercise  of  the  right  of  eminent  domain 
upon  adjoining  property  is  that  provided 
for  an  action  upon  a  contract  or  liability, 
express  or  implied,  which  is  not  in  writing, 

Note.  —  For  limitation  applicable  to  ac- 
tion to  recover  compensation  for  property 
taken  or  damaged  in  the  exercise  of  the 
power  of  eminent  domain,  see  annotation 
following  this  case,  post,  139,  find  references 
therein  to  annotations  on  related  questions. 
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and  does  not  arise  out  of  any  written  in- 
strument. 

For  other  cases,  see  Limitation  of  Actions, 
III.  g,  in  Dig.  1S2  N.  8. 

Same  — when  begins. 

2.  The  limitation  period  for  injury  to 
property  by  the  operation  of  an  incinerator 
plant  on  adjoining  property  begins  to  run 
when  the  injury  is  done,  not  when  the  plant 
is  completed. 

For  other  cases,  see  Limitation  of  Actions, 
II.  g,  in  Dig.  1-62  N.  8. 

Costs  —  first  trial  —  final  success. 

3.  Costs  and  disbursements  may  be  al- 
lowed a  plaintiff  who  succeeds  on  a  second 
trial,  although  a  demurrer  to  his  complaint 
was  sustained  at  the  first  trial  after  he  was 
ready  for  trial,  which  ruling  was  affirmed 
on  appeal  as  to  one  count  of  the  complaint, 
if  it  was  reversed  as  to  the  other  count,  and 
the  causes  of  action  in  the  two  counts  were 
substantially  the  same. 

For  other  cases,  see  Costs  and  Fees,  I.  in 
Dig.  1-52  If.  8. 

(March  12,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  favor  of  plaintiffs  in  an  action  brought 
to  recover  damages  for  injury  to  their  prop- 
erty alleged  to  have  been  caused  by  the 
erection  and  maintenance  of  a  garbage  plant 
by  the  defendant  city.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hugh  M.  Caldwell  and  James 
A.  Dougan,  for  appellant: 

The  costs  of  the  first  trial  in  the  superior 
court  should  not  be  taxed  against  the  de- 
fendant. 

Hillyard  ex  rel.  Tanner  v.  Carabin,  96 
Wash.  366,  165  Pac.  381;  Quilp  Gold  Min. 
Co.  v.  Republic  Mines  Corp.  96  Wash.  439, 
165  Pac.  57. 

Under  the  evidence  of  the  plaintiffs'  own 
witnesses,  there  was  no  damage  to  their 
property,  and  consequently  there  can  be  no 
recovery. 

Jacobs  v.  Seattle,  93  Wash.  171,  L.R.A. 
1917B,  329,  160  Pac.  299;  Kincaid  v.  Seat- 
tle, 74  Wash.  617,  134  Pac.  504,  135  Pac. 
820;  Thorberg  v.  Hoquiam,  77  Wash.  679, 
138  Pac.  304;  State  ex  rel.  Twiss  v.  Su- 
perior Ct.  93  Wash.  429,  161  Pac.  68. 

The  plaintiffs'  cause  of  action  is  barred 
by  the  Statute  of  Limitations. 

Suter  v.  Wenatchee  Water  Power  Co.  35 
Wash.  1,  102  Am.  St.  Rep.  881,  76  Pac.  298; 
Denney  v.  Everett,  46  Wash.  342,  123  Am. 
St.  Rep.  934,  89  Pac.  934 ;  Welch  v.  Seattle 
&  M.  R.  Co.  56  Wash.  97,  26  L.R.A.(N.S.) 
1047,  105  Pac.  166;  State  ex  rel.  Whitten 
v.  Spokane,  92  Wash.  667,  159  Pac.  805; 
Clark  Lloyd  Lumber  Co.  v.  Puget  Sound  & 
C.   R.   Co.   92   Wash.   601,    159   Pac.   774; 
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Murker  v.  Northern  P.  R.  Co.  95  Wash. 
280,  163  Pac.  756;  Northern  Grain  A  Ware- 
house Co.  v.  Hoist,  95  Wash.  312,  163  Pac. 
775;  Luckey  v.  Brookfield,  167  Mo.  App. 
161,  151  S.  W.  201 ;  Atchison,  T.  &  S.  F.  R. 
Co.  v.  Lauterback,  8  Kan.  App.  15,  54  Pac. 
11;  Chicago  &  E.  I.  R.  Co.  v.  McAuley,  121 
111.  160,  11  N.  E.  67. 
Mr.  Jay  C.  Allen,  for  respondents: 
Plaintiffs'  action  is  certainly  one  for  an 
injury  to  a  right  of  theirs,  which  right  is 
not  thereafter  mentioned  in  the  statute, 
and  the  three-year  Btatate  for  that  reason 
clearly  applies.  However,  the  action  is  cer- 
tainly founded  upon  an  implied  contract,  a 
contract  implied  in  law. 

6  R.  C.  L.  687,  588;  9  Cyc.  242;  Living- 
stone v.  Lovegren,  27  Wash.  102,  67  Pac. 
599;  Seattle  v.  Walker,  87  Wash.  609,  152 
Pac  330;  United  States  v.  Lynah,  188  U.  S. 
445,  47  L.  ed.  539,  23  Sup.  Ct.  Rep.  349; 
Pacific  Mail  S.  S.  Co.  v.  Joliffe,  2  Wall.  450, 
17  L.  ed.  805;  1  Parsons,  Contr.  5;  United 
States  v.  Great  Falls  Mfg.  Co.  112  U.  S. 
645,  28  L.  ed.  846,  5  Sup.  Ct.  Rep.  306; 
Great  Palls  Mfg.  Co.  v.  Atty.  Gen.  (Great 
Palls  Mfg.  Co.  v.  Garland)  124  U.  S.  581, 
31  L.  ed.  527,  8  Sup.  Ct.  Rep.  631;  United 
States  v.  Jones,  109  U.  S.  613,  27  L.  ed. 
1015,  3  Sup.  Ct.  Rep.  346;  Meade  County  v. 
Welch,  34  S.  D.  348,  148  N.  W.  601. 

Parker,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiffs,  Jacobs  and  wife,  seek  re- 
covery of  compensation  for  damage  to  their 
real  property,  caused  and  to  be  caused  by 
the  defendant,  city  of  Seattle,  in  the  exer- 
cise of  its  power  of  eminent  domain,  the 
amount  of  which  compensation  had  not  been 
in  anv  manner  ascertained  or  determined 
prior  to  the  commencement  of  this  action. 
Trial  in  the  superior  court  for  King  county 
sitting  with  a  jury  resulted  in  verdict  and 
judgment  awarding  the  plaintiffs  compensa- 
tion in  the  sum  of  $1,000,  from  which  the 
city  has  appealed  to  this  court. 

This  is  the  second  appeal  of  this  case  to 
this  court.  The  first  appeal  was  taken  by 
the  plaintiffs  from  a  judgment  of  the  su- 
perior court  dismissing  the  case  upon  sus- 
taining the  city's  demurrer  to  the  plaintiffs' 
complaint  and  their  electing  not  to  plead 
further.  That  appeal  was  disposed  of  by 
our  decision  reported  in  93  Wash.  171, 
L.R.A.1917B,  329,  160  Pac.  299,  reversing 
the  judgment  of  the  superior  court  and  re- 
manding the  case  to  that  court,  holding  that 
the  first  cause  of  action  of  the  complaint 
alleged  facts  entitling  them  to  recover, 
though  their  second  cause  of  action  did  not. 
The  allegations  of  respondents4  first  cause  of 
action  are  set  out,  in  substance,  in  consider- 
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■He  detail  in  our  former  decision.  Wo  deem 
it  sufficient  here  to  state  that  it  is  therein 
lUeged,  in  substance,  that  the  city  erected 
&  garbage  incinerator  building  and  plant  on 
i  lot  adjoining  respondents'  lot,  upon  which 
key  have  tfere*  dwelling  houses;,  that  the 
a*5  has  commenced  and  continues  to  oper- 
ate its  plant,  causing  to  be  brought  to  it 
large  quantities  of  refuse  and  garbage  which 
h  bums  therein,   and  in  doing  so  causes 
damage  to    respondents'   property  in   that 
obnoxious  vapors,  steam,  smoke,  ashes,  and 
pieces  of  partly  burned  garbage  are  thrown 
over  and  upon  respondent*'  property,  which 
it  threatens  to  continue  to  do,  materially 
and  permanently  impairing  its  desirability 
and  usefulness  and  lessening  its  value;  and 
that  the  city  has  never  acquired  the- right  to 
so  maintain  and  operate  its  incinerator,  and 
thereby  so  damage  respondents'  property,  by 
any  condemnation  proceeding  looking  to  the 
ascertainment  and  payment  of  the  damage 
so  suffered  by  respondents.     Upon  the  re- 
manding of  the  case  to  the  superior  court, 
following  the  decision  of  this  court,  the  city 
answered  respondents'  first  cause  of  action, 
denying  the  allegation  of  damages  therein 
made  and  pleading  affirmatively  that  ret 
spondents'   cause  •  of,   action   accrued  more 
than  three  years  prior  to  the  commence- 
ment of  this  action,  and  is  therefore  barred 
by    both  the  two-year  and  the  three-year 
Statutes  of  Limitation. 

The  principal  contention  here  made  in  the 
city's  behalf,  to  which  all  other  contentions 
worthy  of  serious  consideration  are  inci- 
dental, is  that  respondents'  right  of  recov- 
ery is  barred  by  the  Statute  of  Limitation. 
It  appears-  from  the  evidence,  and  is  con- 
ceded, that  the  city-  built  its  incinerator 
building  and  plant  more  than  three  years 
prior  to  the  commencement  of  this  action. 
The  city  also  began  to  operate  Us  plant  to 
some  extent  more  than  three  years  prior  to 
the  commencement  of  this  action*  It,  how- 
r,  became  a  question  in  the  trial  of  the 
according  to  respondents'  theory, 
which  was  adopted  by  the  trial  court,  when 
the  operation  of  the  incinerator  first  became 
such  as  to  result  in  actual  damage  to  re- 
spondents' property.  This  question  was  ac- 
cordingly submitted  by  the  court  to  the  jury 
for  a  special  finding  thereon  in  addition  to 
its  general  verdict,  and  in  response  thereto 
a  special  verdict  was  returned  by  the  jury 
with  its  general  verdict,  as  follows:  "We, 
the  jury,  find  that  the  damage  to  the  plain- 
tiffs' property  by  reason  of  the  operation  of 
the  defendant's  incinerator  commenced  in 
May,  1912." 

This  action  was  commenced  in  November, 

1014,  which,  it  will  be  noticed,  was  two  and 

-half  years  alter  the  commencement  of 


respondents'  damage,  as  found  by  the  jury. 
The  evidence  is  conclusive  that  the  mere 
building  of  the  city's  incinerator  building 
and  plant  did  not  and  would  not  result  in 
any  damage  to  respondents'  property,  and 
the  evidence  amply  sustains  the  special  ver- 
dict, that  the  operation  of  the  incinerator 
was  not  such  as  to  damage  respondents' 
property  until  May,  1912,  when,  as  the  jury 
might  well  conclude  from  the  evidence,  the 
really  damaging  operation  of  the  inciner- 
ator commenced,  though  it  had  been  oper- 
ated to  some  extent  prior  to  that  time. 
This,  we  shall  assume  for  the  present,  was 
when  respondents'  cause  of  action  accrued, 
for  the  purpose  of  determining  whether  or 
not  it  was  barred  at  the  expiration  of  two 
years  thereafter,  as  contended  by  counsel 
for  the  city. 

Let  us  be  reminded  as  we  proceed  that 
this  is  not  an  action  seeking  recovery  of 
damages  as  for  a  tort  committed  by  the  city, 
but  is  an  action  to  recover  compensation 
for  damages  resulting  from  the  operation 
of  the  incinerator  by  the  city,  which  it  ia 
doing  and  avowedly  intends  to  continue  to 
do  in  the  exercise  of  its  power  of  eminent 
domain,  in  so  far  as  resulting  damage  to 
respondents'  property  is  concerned.  Of 
course,  if  this,  were  an  action  seeking  re- 
covery of  damages  for  the  commission  of  a 
tort,  and  treated  as  such  by  both  respond* 
ents  and  the  city,  respondents'  right  of 
action  would  not  be  barred  as  to  damages 
accruing  within  the  statutory  period  imme- 
diately prior  to  the.  commencement  of  .the 
action.  Counsel  for  the  city  carefully  avoid 
making  defense  upon  any  such  theory,  but 
adopt  the  eminent  domain  theory  upon 
which  respondents  prosecute  their  claim  for 
compensation,  manifestly  to  make  sure  that 
there  shall  be  but  one  recovery,  if  any  be 
had*  by  respondents,  and  also  to  the  end 
that  the  Statute  of  Limitation  may  be  in- 
voked against  respondents'  claim  as  one 
entire  claim  of  compensation  for  the  ac- 
quiring by  the  city  of  the  right  to  so  con- 
tinue to  operate  its  incinerator  in  the  fu- 
ture to  the  damage,  if  any,  of  respondents' 
property.  In  keeping  with  this  theory  of 
the  nature  of  the  case,  the  trial  judge  in- 
structed the  jury,  in  substance,  that  re- 
spondents' compensation,  if  any  be  awarded 
them,  ib  to  be  measured  by  the  difference  in 
the  market  value  of  their  property  immedi- 
ately before  and  immediately  after  the  com- 
mencement of  the  damage,  a  measure  mani- 
festly in  this  case  applicable  only  to  a  single 
permanent  damage  to  the  freehold.  Our  de- 
cision upon  the  former  appeal  is  in  entire 
harmony  with  this  theory  of  the  case. 

Counsel  for  the   city   contend  that  the 
limitation  applicable  to  respondents'  cause 
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of  action  is  that  prescribed  by  §  165,  Rem. 
Code,  reading  as  follows:  "An  action  for 
relief  not  hereinbefore  provided  for  shall  be 
commenced  within  two  years  after  the  cause 
of  action  shall  have  accrued" — while  coun- 
sel for  respondents  contend  that  the  three 
years  prescribed  for  the  commencement  of 
the  several  kinds  of  action  mentioned  in 
§  159,  Rem.  Code,  is  applicable;  relying 
upon  subdivision  3  of  that  section,  reading 
as  follows:  "An  action  upon  a  contract  or 
liability,  express  or  implied,  which  is  not 
in  writing,  and  does  not  arise  out  of  any 
written  instrument." 

Does  the  obligation  on  the  part  of  the 
city  to  pay  the  compensation  here  sought  by 
respondents  arise  upon  "a  contract  or  lia- 
bility .  .  .  implied,"  within  subdivision  3  of 
§  159,  above  quoted?  We  are  of  the  opinion 
that  it  does,  even  though  that  subdivision 
relates  only  to  contractual  obligations,  as 
seems  to  be  held  by  our  own  and  other  de- 
cisions. Having  in  mind  that  the  state  has 
granted  to  the  city  the  power  of  eminent 
domain,  and  that  the  city  is  manifestly 
maintaining  and  operating  its  incinerator, 
and  intends  to  continue  to  do  so  as  an  ex- 
ercise of  that  sovereign  power  in  so  far  as 
thereby  damaging  respondents'  property  is 
concerned,  and  having  in  mind  that  the 
state  from  which  the  city  acquired  that 
power  has  by  article  1,  f  16,  of  its  Constitu- 
tion, guaranteed  that  "no  private  property 
shall  be  taken  or  damaged  for  public  or  pri- 
vate use  without  just  compensation  having 
been  first  made,  or  paid  into  court  for  the 
owner,"  it  seems  to  us  there  is  but  little 
room  for  arguing  that  the  city  did  not  im- 
pliedly promise  to  pay  to  respondents  com- 
pensation for  such  damage  as  might  result 
from  its  continuing  operation  of  its  incine- 
rator, at  the  time  such  operation  actually 
commenced  to  damage  respondents'  prop- 
erty. If  one  appropriates  my  goods,  though 
his  act  be  purely  tortious,  he  possessing  no 
power  of  eminent  domain,  I  may  sue  for 
and  recover  from  him  the  value  of  them  as 
for  a  sale  thereof  to  him  upon  an  implied 
promise  by  him  to  pay  therefor,  which  is 
elementary  law;  by  what  sort  of  logic  then 
can  it  be  held  that  a  city,  possessing  the 
power  of  eminent  domain,  taking  or  damag- 
ing my  property,  not  tortiously,  but  by  claim 
of  right  under  its  power  of  eminent  domain, 
does  not  impliedly  promise  to  compensate 
me  therefor  as  guaranteed  by  the  sovereign 
state  from  which  the  city  acquired  the  very 
power  it  assumed  to  exercise  in  taking  or 
damaging  my  property?  Such  has  been  held 
to  be  the  nature  of  such  an  obligation  by 
the  highest  court  in  our  land. 

In  United  States  v.  Great  Falls  Mfg.  Co. 
112  U.  S.  645,  28  L.  ed.  846,  5  Sup.  Ct.  Rep. 
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306,  there  was  involved  the  taking  of  pri- 
vate property,  land,  and  water  rights  by  the 
government  in  connection  with  the  construc- 
tion of  a  waterworks  dam  in  the  Potomac 
river,  without  condemnation  proceedings, 
and  the  seeking  of  compensation  therefor  by 
the  owner  in  a  suit  against  the  government 
prosecuted  in  the  court  of  claims.  The 
jurisdiction  of  the  court  of  claims  depend- 
ing upon  the  obligation  of  the  government 
being  one  arising  upon  implied  contract,  it 
became  necessary  to  determine  the  nature  of 
the  obligation  in  that  respect.  Holding  that 
the  government  was  liable  to  the  owner  as 
upon  an  implied  contract  to  pay  for  the 
land  and  water  rights  taken,  and  that  there- 
fore the  court  of  claims  had  jurisdiction  to 
entertain  the  action  against  the  United 
States,  Justice  Harlan,  speaking  for  the 
Supreme  Court,  said:  ".  .  .  We  are  of 
opinion  that  the  United  States  having  by 
its  agentB,  proceeding  under  the  authority 
of  an  act  of  Congress,  taken  the  property 
of  the  claimant  for  public  use,  are  under 
an  obligation,  imposed  by  the  Constitution, 
to  make  compensation.  The  law  will  imply 
a  promise  to  make  the  required  compensa- 
tion, where  property,  to  which  the  govern- 
ment asserts  no  title,  is  taken  pursuant  to 
an  act  of  Congress,  as  private  property  to 
be  applied  for  public  uses.  Such  an  impli- 
cation being  consistent  with  the  constitu- 
tional duty  of  the  government,  as  well  as 
with  common  justice,  the  claimant's  cause 
of  action  is  one  that  arises  out  of  implied 
contract,  within  the  meaning  of  the  statute 
which  confers  jurisdiction  upon  the  court  of 
claims  of  actions  founded  'upon  any  con- 
tract, express  or  implied,  with  the  govern- 
ment of  the  United  States.' " 

While  that  decision  dealt  with  what 
seems  to  have  been  an  actual  taking  of 
property  rather  than  the  mere  damaging  of 
it,  we  are  reminded  that  our  constitutional 
guaranty  is  that  "compensation"  shall  be 
made  when  private  property  is  "damaged" 
as  well  as  when  it  is  "taken"  for  public  use. 
Manifestly  there  can  be  no  difference  in  the 
nature  of  the  city's  obligation,  whether  it 
takes  or  damages  private  property  for  a 
public  use,  under  our  constitutional  guar- 
anty. We  here  note  that  the  words  "con- 
tracts, express  or  implied,"  used  in  the  stat- 
ute defining  the  jurisdiction  of  the  court  of 
claims,  are  identical  in  meaning  with  the 
words  "contract,  .  .  .  express  or  implied," 
used  in  our  statute  of  limitation,  Rem. 
Code,  subdivision  3,  §  159,  above  quoted. 

In  United  States  v.  Lynah,  188  U.  S.  445, 
47  L.  ed.  539,  23  Sup.  Ct.  p.  349,  there  was 
involved  the  question  of  jurisdiction  of  the 
United  States  circuit  court,  dependent  upon 
the  claim  of  the  plaintiff  arising  upon  con- 
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tnct    The  claim  was  one  of  compensation 
for  the  overflow  and  rendering  valueless  of 
the  plaintiff's  land  by  the  government's  im- 
plement of  the  Savannah  river.    The  law 
u  announced  in  the  Great  Falls  Mfg.  Co. 
Case  was  adhered  to  ;  the  court  holding  that 
ti*  plaintiff's  right .  of  recovery  rested  upon 
launpUed  promise  on  the  part  of  the  gov- 
Kumeat  to  pay  for  the  damage,  which  was 
in  effect  a  taking  of  the  plaintiff's  land,  be- 
cause of  the  extent  of  the  damage,  though 
the  plaintiff  waa  not  divested  of  legal  title 
Id  his  land  by   such  damaging  of  it,  nor 
until  compensation  was  made  therefor.    In 
that  decision  the  following  decisions  of  the 
court,  rendered  after  the  Great  Falls  Mfg. 
Co.  decision,  are  cited  and  reviewed  as  lend- 
ing support  to  this  view  of  the  law:    Hol- 
Kster  v.  Benedict  &  B.  Mfg.  Co.  113  U.  S. 
59,  28   L.   ed.   901,  5   Sup.   Ct.  Bep.   717; 
Great  Falls  Mfg.  Co.  v.  Atty.  Gen.   (Great 
Falls  Mfg.  Co.  v.  Garland)    124  U.  S.  581, 
31  L.  ed.  527,  8  Sup.  Ct.  Rep.  631 ;  United 
States  v-  Palmer,  128  U.  S.  262,  32  L.  ed. 
442,  9  Sup.  Ct.  Rep.  104;  United  States  v. 
Berdan    Firearms   Co.    156   U.   S.   552,   39 
L.  ed.  530,  15  Sup.  Ct.  Rep.  420.    Following 
which,  188  U.  S.  at  p.  465,  Justice  Brewer, 
speaking    for    the    Supreme    Court,    said: 
~The  government  may  take  real  estate  for  a 
postoffiee,  a  courthouse,  a  fortification,  or  a 
highway,  or  in  time  of  war  it  may  take  mer- 
chant vessels  and  make  them  part  of  its 
naval  'force.    But  can  this  be  done  without 
an   obligation  to  pay  for  the  value  of  that 
which  is  so  taken  and  appropriated?  When- 
ever,  in  the  exercise  of  its  governmental 
rights,  it  takes  property,  the  ownership  of 
which  it  concedes  to  be  in  an  individual,  it 
impliedly  promises  to  pay  therefor.     Such 
is  the  import  of  the  cases  cited  as  well  as 
of  many  others." 

In  the  ease  before  us  the  question  is  pre- 
sented in  substance  exactly  as  in  the  Great 
Falls    Mfg.  Co.   and   Lynah   Cases,   above 
quoted  from,  in  that  title  to  the  property 
there  taken  and  here  damaged  was  and  is 
conceded  to  be  in  the  plaintiffs,  without  any 
claim  of  right  on  the  part  of  the  govern- 
ment  or  the  city  to  take  or  damage  the 
property  without  compensation. 

This  court,  in  Kineaid  v.  Seattle,  74 
Wash.  617,  621,  134  Pac  506,  expressed 
views  quite  in  harmony  with  those  of  the 
Supreme  Court  of  the  United  States  upon 
this  subject.  Though  not  involving  our 
Statutes  of  limitation,  the  decision  does 
deal  with  the  nature  of  a  claim  of  compen- 
sation for  damages  resulting  from  an  act 
of  the  city  done  in  the  exercise  of  its  power 
of  eminent  domain.  The  question  was  as 
to  the  necessity  of  the  plaintiff  filing  his 
claim  of  compensation  with  the  city  as  a 
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prerequisite  to  his  right  to  sue  in  the  courts 
thereon.  Judge  Chadwick,  speaking  for  the 
court,  said:  "Having  the  right  to  take,  a 
municipality,  whatever  its  procedure  or 
even  lack  of  procedure,  is  not  a  wrongdoer. 
The  remedy  of  the  one  whose  property  is 
taken  is  immaterial  so  long  as  it  leads  to 
compensation  as  provided  in  the  Constitu- 
tion. The  city  is  bound  to  make  compensa- 
tion under  a  compact  no  less  formal  than 
the  Constitution  itself,  and  it  cannot  de- 
feat this  constitutional  right  by  a  charter 
provision  or  an  ordinance,  nor  can  the  leg- 
islature take  it  away  by  any  arbitrary 
requirement,  although  we  may  admit  that 
it  could,  as  in  all  other  cases,  fix  a  time 
within  which  an  action  must  be  brought  to 
recover  damages  that  have  not  been  first 
ascertained  and  paid.  The  city  must  be 
held  to  adopt  the  guaranty  of  the  Constitu- 
tion and  make  it  its  promise,  for  we  know 
of  no  law  that  will  impute  to  the  city,  when 
exercising  the  sovereign  power  of  the  state, 
a  wilful  intention  to  disregard  the  right  of 
a  citizen." 

The  logic  of  that  decision  is  that  the 
claim  was  not  required  to  be  filed  with  the 
city  as  a  prerequisite  to  the  right  to  sue  in 
the  courts  thereon,  because  it  did  not  rest 
upon  tort,  nor  was  it  a  claim  for  damage, 
strictly  speaking,  growing  out  of  a  contract 
or  a  breach  thereof;  but  it  was  a  claim  for 
compensation  which  the  city  by  its  act,  done 
in  the  exercise  of  its  power  of  eminent 
domain,  impliedly  promised  to  pay. 

The  word  "damage"  has  been  often  loosely 
used  as  descriptive  of  the  recovery  an 
owner  becomes  entitled  to  because  of  the 
exercise  of  the  power  of  eminent  domain 
resulting  in  damaging  instead  of  the  taking 
of  his  property.  It  seems  to  us  that  the 
word  has  not  been  so  used  in  its  proper 
legal  sense.  We  do  not  use  the  word 
"damage"  to  describe  the  recovery  upon  a 
promissory  note  or  any  other  promise,  ex- 
press or  implied.  The  word  "damage," 
when  used  as  descriptive  of  the  recovery  to 
be  awarded  as  the  result  of  damage  flowing 
from  an  act  done  in  the  exercise  of  the 
power  of  eminent  domain,  plainly  means 
only  compensation  impliedly  promised  to  be 
paid  for  such  damage.  Article  1,  §  16,  of 
our  Constitution,  uses  the  word  "compensa- 
tion," not.  "damage,"  as  descriptive  of  the 
recovery  the  owner  of  damaged  property  is 
entitled  to.  This  suggests  that  the  word 
"compensation"  was  used  therein  advisedly 
in  recognition  of  the  fact  that  such  recovery 
is  not  upon  the  theory  of  tort  obligation, 
whether  it  be  awarded  in  a  condemnation 
proceeding  or  in  an  action  seeking  recovery 
of  compensation  after  the  damaging  of 
property  for  publio  use.     We  make  these 
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observations  not  in  a  spirit  of  criticism,  yet 
we  apprehend  that  this  indiscriminate  use 
of  the  word  "damage"  has  led  both  the  bar 
and  the  courts  to  forget  sometimes  the  real 
nature  of  a  claim  such  as  is  here  involved. 

We  now  proceed  to  notice  the  decisions  of 
this  court  relied  upon  by  counsel  for  the 
city  to  support  their  contention  that  the 
two-year  Statute  of  Limitation  (§  165), 
above  quoted,  is  controlling  in  this  case.  It 
may  be  conceded  that  some  of  these  deci- 
sions, read  apart  from  the  facts  and  exact 
questions  considered  therein,  do  seem  to 
support  this  contention.  We  think,  how- 
ever, it  will  appear  as  we  proceed  that  sub- 
division 3  of  §  159,  Rem.  Code,  above 
quoted,  fixing  at  three  years  the  limitation 
for  the  commencement  of  actions  upon  "a 
contract  or  liability  .  .  .  implied,"  has  never 
been  invoked  or  considered  by  this  court 
with  reference  to  a  claim  such  as  is  here 
involved. 

In  Sargent  v.  Tacoma,  10  Wash.  212,  38 
Pac.  1048,  there  was  involved  a  cause  of 
action  accruing  more  than  three  years  prior 
to  the  suing  thereon.  It  was  an  attempt  to 
recover  for  injury  to  property  resulting 
from  a  change  of  street  grade.  The  trial 
court  held  the  action  to  be  barred,  appar- 
ently upon  the  theory  that  it  was  for 
trespass  and  was  therefore  barred  by  sub- 
division 1,  §  115,  Hill's  Code  (now  subdi- 
vision 1,  8  159,  Rem.  Code),  prescribing 
three  years  as  the  limitation  for  the  com- 
mencement of  actions  for  waste  or  trespass 
upon  real  property.  Affirming  the  trial 
court,  upon  appeal  this  court  said:  "If  ac- 
tions of  this  kind  are  regarded  as  trespasses 
upon  real  property,  the  three  years  limita- 
tion created  by  Code  Proe.  §  115,  covered 
this  case;  but  if  they  are  not,  then  Code 
Proc.  §  120,  limiting  actions  for  relief  not 
otherwise  provided  for  to  two  years,  did 
cover  it." 

No  mention  of,  and  apparently  no  consid- 
eration whatever  was  given  to,  subdivision 
3  of  the  same  section,  here  relied  upon  by 
respondents.  Nor  was  any  consideration 
given  to  the  claim  other  than  as  a  trespass 
or  pure  damage  claim  arising  in  tort.  We 
do  not  regard  that  decision  as  a  controlling 
holding  that  subdivision  3  did  not  apply  to 
the  facts  of  that  case. 

In  Suter  v.  Wenatchee  Water  Power  Co. 
35  Wash.  1,  102  Am.  St.  Rep.  881,  76  Pac. 
298,  we  have  a  case  of  damage  to  the  plain- 
tiff's property  by  the  overflow  of  water  from 
the  company's  ditch.  While  the  company, 
we  assume,  possessed  the  power  of  eminent 
domain,  the  case  was  both  prosecuted  and 
defended  upon  the  theory  that  the  plaintiff's 
claim  was  one  for  damages  as  the  result  of 
negligence,  a  tortious  wrong,  on  the  part 
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of  the  company.  More,  it  was  for  an  act 
of  alleged  negligence  which  neither  party 
claimed  was  or  eould  have  been  the  result 
of  the  exercise  of  the  power  of  eminent 
domain.  There  apparently  was  no  thought 
of  the  company's  claiming  any  rights  under 
its  eminent  domain  power.  Briefly,  putting 
aside  subdivision  3  of  the  three-year  statute 
relating  to  "contracts"  as  not  being  applica- 
ble to  the  case  because  that  section  relates 
to  contractual  liabilities  only,  the  court, 
speaking  through  Judge  Hadley,  proceeds  to 
learnedly  discuss  the  possible  applicability 
of  subdivision  1  of  the  three-year  statute 
relating  to  trespass,  and  reaches  the  conclu- 
sion that  the  act  complained  of  was  not 
trespass,  and  therefore  that  subdivision  did 
not  apply  to  the  case.  The  final  result  was 
that  the  court  held  the  two-year  general 
statute  applicable.  Bal.  Code,  |  4805,  now 
Rem.  Code,  §  165.  We  think  that  decision 
is  not  controlling  of  the  proper  disposition 
of  this  case. 

In  Denney  v.  Everett,  46  Wash.  342,  123 
Am.  St.  Rep.  934,  89  Pac.  934,  it  seems  to 
have  been  squarely  held  that  compensation 
for  damage  resulting  to  private  property 
from  the  city's  change  of  a  street  grade 
must  be  sought  in  an  action  commenced 
within  two  years  following  the  change;  this 
upon  the  theory  that  the  two-year  general 
statute  (S  4805,  Bal.  Code,  now  §  165  Rem. 
Code)  applies  to  such  an  action.  There  ia 
but  brief  discussion  of  the  law  in  that  de- 
cision; the  court  being  content  to  rest  it 
upon  the  decision  in  Suter  v.  Wenatchee 
Water  Power  Co.,  and  noticing  only  as  to 
whether  the  three-year  trespass  statute  or 
the  two-year  general  statute  applies.  We 
think  that  decision  does  not  furnish  an  an- 
swer to  this  case. 

In  State  ex  rel.  Whitten  v.  Spokane,  92 
Wash.  667,  169  Pac.  805,  we  have  a  ease 
similar  to  the  Everett  Case,  in  that  it  in- 
volved damages  to  private  property  result- 
ing from  the  change  of  a  street  grade  by 
the  city.  That  was  an  attempt  to  man- 
damus the  city  to  institute  condemnation 
prdceeding  to  the  end  that  Whitten,  the 
owner  of  the  property  damaged  by  the 
change  of  grade,  might  have  his  compensa- 
tion therefor  ascertained  by  a  jury.  After 
holding  that  he  was  not  entitled  to  man- 
damus because  he  had  an  adequate  remedy 
at  law  by  an  action  to  recover  compensa- 
tion, it  was  held  that  his  right  of  action  to 
recover  compensation  was  barred  by  the 
two-year  general  statute  under  the  holding 
in  the  Everett  Case,  making  no  other  cita- 
tion of  authority.  It  now  seems  to  us  that 
these  two  decisions  are  largely  the  result  of 
counsel  and  the  court  for  the  moment  losing 
sight  of  the  real  nature  of  a  claim  of  com- 
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pasation  f ot  damages  for  the  change  of  a 
ttreet  grade,  done  in  the  exercise  of  a  city's 
poro  ot  eminent  domain.    In  the  Everett 
Ca»  too  theory  that  the  city  changed  the 
pidc  in  the  exercise  of  its  eminent  domain 
fewer  apparently  was  not  suggested  or  oon- 
altered  at  all;  while  the  Spokane  decision 
merely  followB   the   Everett  decision,   evi- 
dently without  thought  on  the  part  of  coun- 
sel or  the  court  that  an  action  for  compen- 
sation would  be  other  than  an  action  to 
recover  as  for  a  tort. 

Our  attention  is  also  called  to  Welch  v. 
Seattle  &  M.  R.  Co.  56  Wash.  97,  26  L.R.A. 
<X-S.)  1047,  105  Pac.  166.  A  critical  read- 
ing of  that  case  will  disclose  that  it  was 
prosecuted  and  defended  upon  the  theory  of 
recovering  damages  for  trespass  and  tort. 
The  only  question  presented  or  discussed 
was  whether  the  three-year  trespass  statute 
or  the  two-year  general  statute  applied. 

We  now  notice  three  decisions  of  other 
courts  relied  upon  by  counsel  for  the  city. 
la  Chicago  &  B.  I.  R.  Oo.  v.  McAuley,  121 
HL   160,  11  N.  E.  67,  it  was  held  that  an 
action  "to  recover  damages,"  so  called  by 
the  court,  resulting  to  adjoining  property 
from  the  construction  and  operation  of  the 
company's  railroad,  was  barred  in  five  years 
and    accrued  when  the  railroad  was  con- 
structed and  put  in  operation.    The  action 
seems  to  have  been  assumed  to  be  one  to 
recover  damages  as  for  tort,  and  was  held 
barred  by  f  15  of  chapter  83  of  the  Statutes 
of  Illinois,  a  portion  of  which  is  quoted  by 
the     court    in    its     opinion     as    follows: 
" Actions  ...  to  recover  damages  for  an 
injury  done  to  property,  real  or  personal, 
.    .    .    and   all  civil  actions  not  otherwise 
provided  for,  shall  be  commenced  within  five 
years   next  after  the  cause  of   action  ac« 
crued." 

We  find  the  whole  of  that  section  in 
Hnrd's  Revised  Statutes  of  Illinois  of  1674^ 
reading  as  follows:  "Actions  on  unwritten 
contracts,  expressed  or  implied,  or  on 
awards  of  arbitration,  or  to  recover  dam- 
ages for  an  injury  done  to  property,  real  or 
personal,  or  to  recover  the  possession  of 
personal  property  or  damages  for  the  deten- 
tion or  conversion  thereof,  and  all  civil 
actions  not  otherwise  provided  for,  shall  be 
commenced  within  five  years  next  after  the 
cause  of  action  accrued/'    Page  675. 

We  italicize  the  words  to  be  noticed  par- 
ticularly. The  notes  thereunder  indicate 
that  the  section  had  been  the  law  since  1849. 
The  damage  in  question  appears  to  have 
commenced  in  1872,  while  this  section  was 
in  force;  so,  even  if  counsel  and  the  court 
had  treated  the  action  as  one  to  recover  on 
an  implied  contract,  the  holding  would  have 
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been  the  same.  We  think  this  decision  is 
not  out  of  harmony  with  our  conclusion 
here  reached. 

In  Luckey  v.  Brookfield,  167  Mo.  App. 
161,  151  S.  W.  201,  recovery  was  sought 
for  damages  resulting  from  the  construction 
and  commencement  of  the  use  of  a  sewer  by 
the  city  eighteen  years  prior  to  the  com- 
mencement of  the  action.  The  main  ques- 
tion seemed  to  be,  When  did  the  cause  of 
action  accrue?  It  was  held  to  have  accrued 
upon  the  construction  and  commencement 
of  the  use  of  the  sewer,  though  the  damage 
resulting  from  such  use  was  somewhat  in- 
termittent during  the  eighteen  years.  The 
opinion  does  not  tell  us  what  the  terms  of 
the  statute  were,  but  holds  that  the  action 
was  barred  at  the  expiration  of  ten  years 
from  the  accrual  of  the  cause  of  action,  and 
that  there  arose  but  one  cause  of  action* 
The  opinion  seems  to  mean  that  the  action 
was  barred  in  ten  years  because  the  city 
acquired  a  prescriptive  right  at  that  time 
to  so  maintain  and  use  its  sewer.  It  might 
be  plausibly  argued  upon  this  theory  that 
respondents'  cause  of  action  here  sued  upon 
would  not  be  barred  until  the  expiration  of 
the  time  when  the  city  would  acquire  by 
prescription  the  right  to  damage  respond- 
ents' property  in  the  manner  it  is  doing, 
which  seemingly  would  be  ten  years.  We 
need  not  pursue  this  interesting  inquiry  in 
this  case,  since  the  three-year  implied  oon* 
tract  limitation  statute  saves  respondents' 
Claim  in  any  event.  Our  recent  decision  in 
Aylmore  v.  Seattle,  —  Wash.  — ,  171  Pac* 
659,  and  the  decision  in  Smith  v.  Sedalia, 
152  Mo.  283,  48  L.ILA.  711,  53  S.  W.  907, 
are  of  interest  in  this  connection* 

In  Atchison,  T.  &  S.  F.  R.  Go.  v.  Lauter- 
back,  8  Kan.  App.  15,  54  Pac.  11,  recovery 
was  sought  for  damages  resulting  from  the 
construction  of  the  company's  railroad  six 
years  prior  to  the  commencement  of  the  act 
tion.  The  right  of  action  was  held  barred 
under  §  12,  chap.  99,  General  Statutes  of 
that  state  of  1897.  No  part  of  the  statute 
is  quoted,  nor  is  its  substance  stated  in  the 
opinion,  but,  turning  to  that  section  in  the 
compilation  of  the  statutes  referred  to,  ws 
find  that  "an  action  upon  a  contract  not  in 
writing,  express  or  implied,"  must  be  com- 
menced within  three  years.  This,  it  seems 
probable  to  us,  was  the  statute  the  court 
had-  in  mind,  though  the  last  subdivision  of 
the  section  relating  to  "relief  not  herein* 
before  provided  for"  would  also  seem  to  bar 
the  right  of  action.  We  note  that  that 
action  seems  to  have  been  viewed  as  one 
seeking  compensation  for  damages  resulting 
from  the  exercise  of  the  company's  power 
of  eminent  domain  rather  than  one  of  recov- 
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ery  as  for  tort.  We  see  nothing  in  this 
decision  inconsistent  with  our  conclusion 
here  reached. 

It  is  contended  in  the  city's  behalf  that 
the  trial  court  erred  in  its  rulings  upon  the 
admission  of  evidence  and  in  its  instruc- 
tions to  the  jury,  in  that  it  did  not  rule 
that  respondents'  right  to  compensation  for 
damages,  if  any  they  had,  accrued,  and  the 
Statute  of  Limitation  began  to  run  against 
such  right,  at  the  time  of  the  construction 
of  the  incinerator,  which,  as  we  have  no- 
ticed, was  more  than  three  years  prior  to 
the  commencement  of  this  action.  We  think 
it  is  clear  that  the  trial  court  could  not 
have  so  ruled  as  a  matter  of  law:  First, 
because  the  court  could  not  determine  as  a 
matter  of  judicial  knowledge  that  the  mere 
construction  of  the  incinerator  building  and 
plant  would  cause  damage  to  respondents' 
property,  nor  could  it  judicially  know  that 
the  then  prospective  operation  of  the  in- 
cinerator would  damage  respondents'  prop- 
erty; and,  second,  because  the  evidence  all 
but  conclusively  shows  that  respondents' 
property  was  not  damaged  by  the  construc- 
tion of  the  incinerator  nor  by  the  operation 
thereof  until  May,  1912,  two  and  one-half 
years  prior  to  the  commencement  of  this 
action,  as  found  by  the  jury.  It  is  argued 
that  our  decision  upon  the  former  appeal  in 
effect  holds  that  the  damage  must  as  a 
matter  of  law  be  deemed  to  have  com- 
menced, if  at  all,  upon  the  construction  of 
the  incinerator.  We  do  not  so  read  it.  That 
decision  may  mean  that  it  might  be  found 
from  evidence  as  a  matter  of  fact  that  the 
damage,  if  any,  commenced  at  the  time  of 
the  construction  of  the  incinerator  and  its 
then  prospective  operation.  But  surely  it 
was  not  intended  as  holding  that  the  court 
would  take  judicial  notice  that  the  con- 
struction and  operation  of  an  incinerator 
is  necessarily  such  that  the  nature  and  ex- 
tent of  the  damage,  if  any,  which  might 
thereby  be  inflicted  upon  adjoining  prop- 
erty, could  be  foretold  at  the  time  of  the 
completion  of  the  plant  and  before  it  is  put 
into  operation.  There  may  be  some  deci- 
sions relating  to  the  construction  and  opera- 
tions of  railroads  lending  some  support  to 
counsel's  contention,  but  even  those  we 
think  will  be  found  to  regard  the  commence- 
ment of  the  operation  of  the  railroad  as  the 
commencement  of  damage  to  property  not 
actually  taken,  and  that  to  be  the  time  of 
the  commencement  of  the  running  of  the 
Statute  of  Limitation  against  recovery  of 


compensation  for  such  damage.  Such  a  view 
may  find  justification  in  the  fact  that  the 
manner  of  operation  of  railroads  and  the 
effect  thereof  upon  adjoining  property  are 
largely  matters  of  common  knowledge.  But 
if  that  be  so  as  to  railroad  operation,  it  is 
not  so  as  to  incinerators.  The  operation  of 
an  incinerator  might  or  might  not  neces- 
sarily cast  offensive  fumes,  odors,  smokes, 
ashes,  etc.,  upon  and  over  adjoining  prop- 
erty. What  the  effect  of  the  operation  of 
a  particular  incinerator  in  this  respect  is 
or  becomes  is  a  matter  of  proof.  We  con- 
clude that  the  trial  court  correctly  ruled 
upon  the  admission  of  evidence  and  in 
the  giving  of  its  instructions  here  com- 
plained of. 

Some  contention  is  made  against  the  al- 
lowance of  costs  and  disbursements  to 
respondents  incurred  by  them  upon  the  first 
trial.  It  seems  that,  at  the  time  the  court 
sustained  the  city's  demurrer  to  respond- 
ents' complaint  and  dismissed  the  case,  it 
had  proceeded  to  the  stage  that  a  jury  had 
been  impaneled  and  the  case  was  proceeding 
to  trial  on  the  merits;  respondents  having 
then  summoned  witnesses  for  the  trial. 
Respondents  were  in  effect  wholly  successful 
upon  the  first  appeal  and  upon  the  trial 
resulting  in  the  judgment  here  appealed 
from.  Clearly  they  are  now  entitled  to 
costs  and  disbursements  incurred  upon  the 
first  trial,  though  that  proved  abortive,  but 
not  from  any  fault  of  theirs.  Rem.  Code, 
f  476.  It  is  true  that  this  court  held  that 
respondents'  second  cause  of  action  did  not 
state  facts  entitling  them  to  relief,  and  to 
that  extent  may  be  said  to  have  approved 
the  trial  court's  ruling,  but  that  cause  of 
action  was  in  substance  the  same  aa  the 
first  cause  of  action  pleaded,  except  that  it 
was  grounded  upon  negligence  on  the  part 
of  the  city  instead  of  upon  the  theory  of 
recovering  compensation  for  damages  re- 
sulting from  the  city's  exercising  its  power 
of  eminent  domain.  Had  the  trial  court 
merely  sustained  the  city's  demurrer  to  the 
second  cause  of  action  and  allowed  the  case 
to  proceed  to  trial  upon  the  first  cause  of 
action,  there  would  not  have  been  these 
witness  fees  for  two  trials. 

The  judgment  is  affirmed. 

Ellis,  Ch.  J.,  and  Fullerton  and  Web- 
ster, JJ.,  concur. 

Petition  for  rehearing  denied. 
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Annotation  —  Limitation  applicable  to  action  to  recover  compensa- 
tion for  property  taken  or  damaged  in  the  exercise  of  the 
power  of  eminent  domain. 


This  note  does  not  include  cases  where 
there  is  a  special  Statute  of  Limitations 
for  compensation  proceedings,  nor  cases 
of  actions  to  recover  awards  made,  nor 
is  it  intended  to  include  cases  where  the 
action  is  founded  in  tort,  although  some 
of  these  cases  are  cited. 

The  reader  will  remember  that  the 
right  to  recover  damages  resulting  from 
changing*  the  grade  of  streets  rests  upon 
statute,  unless,  indeed,  the  Constitution 
is  broad  enough  to  cover  it. 

The  right  of  one  whose  property  has 
been  taken  for  public  use  without  his 
consent  and  without  condemnation  pro- 
ceedings, to  maintain  an  action  for  com- 
pensation or  for  permanent  damages,  is 
discussed  in  the  note  to  Boise  Valley 
Constr.  Co.  v.  Kroeger,  28  L.R.A.(N.S.) 
968;  and  see  on  this  point  the  decision 
on  the  first  appeal  in  Jacobs  v.  Seattle, 
LRJL1917B,  329. 

For  the  question  whether  the  Statute 
of  limitations  runs  during  life  estate 
against  proceedings  by  remainderman  to 
compel  appropriation  of  property  by 
third  person  having  power  of  eminent 
domain,  see  the  note  in  15  LR.A.(N.S) 
1154;  for  limitations  in  regard  to  actions 
for  injuries  from  taking  of  water  sup- 
ply by  rieht  of  eminent  domain,  see  the 
note  in  58  L.E.A.  258;  for  the  question 
when  cause  of  action  for  continuing 
nuisance  arises,  see  the  note  in  L.R.A. 
1016E,  999;  for  limitation  as  bar  of 
interest  on  award  in  eminent  domain 
proceedings,  see  the  note  in  L.R.A.1916C, 
1106;  for  applicability  of  Statute  of 
Limitations  governing  actions  for  tres- 
pass to  actions  for  damages  to  real  prop- 
erty, see  the  note  in  26  L.R.A.(N.S.) 
1047. 

On  looking  through  the  cases  in  the 
various  jurisdictions,  there  are  com- 
paratively few  matters  which  admit  of 
generalization. 

It  will  be  observed  that  it  is  held  in 
a  number  of  cases,  including  Aylmorb  v. 
Seattle,  ante,  127,  that  the  owner's  claim 
is  governed  by  the  Statute  of  Limita- 
tions applicable  to  adverse  possession  of 
land,  in  others  that  the  statute  applica- 
ble is  that  relating  to  injuries  to  prop- 
erty, or  that  relating  to  "matters  not 
otherwise  limited,"  or  that  relating  to 
actions  of  trespass  or  to  actions  of  tres- 
pass on  the  case.  Often  the  court  ap- 
plies a  statute  covering  several  classes 
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of  cases  without  specifying  the  particu- 
lar class  under  which  it  deems  the  action 
to  fall.  It  is  generally  held  that  the 
right  to  compensation,  being  constitu- 
tional, is  not  a  liability  created  by 
statute  within  the  meaning  of  Statutes 
of  Limitations. 

The  interesting  question  discussed  in 
Jacobs  v.  Seattle,  ante,  131,  whether  it 
is  proper  to  apply  the  Statute  of  Limi- 
tations applicable  to  contracts,  has  not 
been  much  noticed  in  the  books.  It  will 
be  seen  that  there  is  a  case  in  California 
holding  that,  if  a  railroad  entered  land 
under  an  implied  permission,  the  Statute 
of  Limitations  applicable  to  contracts 
not  in  writing  would  apply  (Robinson  v. 
Southern  California  R.  Co.  (1900)  129 
OaL  8,  61  Pac.  947) ;  also  that  in  Kuhl 
v.  Chicago  N.  W.  R.  Co.  (1898)  101  Wis. 
42,  77  N.  W.  155,  it  was  held  that  an 
abutting  owner's  right  to  recover  dam- 
ages or  compensation  for  injuries  due 
to  interference  with  the  street  was  lim- 
ited by  the  statute  applying  to  an  action 
upon  anv  contract,  obligation,  or  lia- 
bility other  than  that  mentioned  before, 
and  also  to  an  action  upon  a  liability 
created  by  statute  where  a  different  limi- 
tation was  not  prescribed  by  law;  and 
that  the  court  there  thought  that  there 
would  be  present  all  the  elements  of  an 
obligation  resting  on  implied  contract 
if  there  were  an  actual  taking  of  prop- 
erty instead  of  the  mere  invasion  of  a 
right  or  privilege. 

It  has  been  held,  under  a  Constitution 
providing  that  private  property  shall 
not  be  taken  for  public  use  except  upon 
due  compensation  being  first  made, 
in  a  case  where  land  has  been  taken 
without  compensation,  that  a  statute 
was  unconstitutional  which  provided  that 
all  claims  should  be  barred,  and  no  right 
of  action  should  remain  or  be  main- 
tained therefor,  unless  prosecuted  or 
instituted  within  three  months  next 
after  the  passage  of  the  act,  as  grant, 
condemnation,  and  adverse  possession 
long  enough  to  bar  claim  to  the  property 
were  the  only  methods  of  obtaining  pri- 
vate property  for  public  use.  Levee 
Comrs.  v.  Dancy  (1887)  65  Hiss.  335, 
3  So.  568. 

It  has  also  been  held  that  a  special 
Statute  of  Limitations  could  not  com- 
pel an  owner  to  take  the  initial  steps 
for  compensation,  although  the  Cdnsti- 
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tution  did  not  in  terms  require  the  com- 
pensation to  be  first  made,  the  court  con- 
struing the  Constitution  as  if  it  did  so 
require.     See  Nebraska  cases,  infra. 

In  Pennsylvania  it  is  now  held,  under 
a  Constitution  providing  that  compensa- 
te be  first  made,  that  the  right  to  com- 
pensation is  not  barred  by  any  Statute 
of  Limitations. 


Where  the  statute  provided  no  remedy 
for  the  owner  to  obtain  damages  for 
land  taken  in  the  construction  of  rail- 
ways, it  was  held  that  an  action  to 
enforce  the  claim  of  the  owner  against 
the  land  taken,  or  to  enjoin  the  railroad 
company  from  using  it  until  compensa- 
tion was  made,  was  governed  by  the 
Statute  of  Limitations  applicable  to 
adverse  possession  of  land.  Organ  v. 
Memphis  &  L.  R.  R.  Co.  (1888)  51  Ark. 
235,  11  S.  W.  96,  on  second  appeal  in 
(1899)  67  Ark.  84,  55  S.  W.  952. 

California. 

In  Robinson  v.  Southern  California  R. 
Co.  (1900)  129  Cal.  8,  61  Pac.  947,  where 
the  plaintiff  brought  his  action  against 
railroad  company  for  damages  from  con- 
structing its  railroad  through  his  land, 
he  seems  to  have  proceeded  on  the 
theory  that  the  railroad  might  rightfully 
do  this  subject  to  paying  compensation, 
but  the  court  held  that  if  the  railroad 
had  no  permission  it  was  a  trespasser 
and  the  limitation  of  three  years  applic- 
able to  actions  of  trespass  would  apply, 
and  that  if  it  entered  under  an  implied 
permission  then  the  two-year  statute 
applicable  to  contracts  not  in  writing 
would  apply. 

In  Williams  v.  Southern  P.  R.  Co. 
(1907)  150  Cal.  624,  89  Pac.  599,  it  was 
held  that  a  complaint  by  an  abutting 
owner  seeking  to  recover  damages,  or 
asking  that  the  defendant  be  perman- 
ently enjoined  from  operating  its  rail- 
road along  the  street,  and  alleging  a 
trespass,  is  governed  by  the  statute  as 
to  trespass,  notwithstanding  the  prayer 
for  an  alternative  injunction. 

In  San  Francisco  v.  Main  (1913)  23 
Cal.  App.  86,  137  Pac.  281,  it  was  held 
that  the  closing  of  a  street  and  its 
adverse  possession  for  more  than  ten 
years  would  bar  the  easement. 

Georgia. 

•  In  East  Rome  v.  Lloyd  (1906)  124  Ga. 
852,  53  S.  E.  103,  it  was  held  that  a  suit 
for  consequential  damages  for  raising 
grade  was  in  time  if  not  barred  by  the 
statute  applicable  to  trespass  upon  or 
damage  to  realty. 
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Illinois. 

Chicago  &  E.  I  R.  Co.  v.  McAuley 
(1887)  121  I1L  180,  11  N.  B.  67,  is  suf- 
ficiently referred  to  in  Jacobs  v.  Seat- 
tle, ante,  131,  quoting  the  statute  held 
applicable.  Where  a  part  of  an  owner's 
property  was  taken  for  a  reservoir  and 
condemnation  was  made  of  that,  and 
nothing  was  said  as  to  his  being  the 
owner  of  any  other  land,  nor  did  he 
make  any  cross  petition,  his  action 
thereafter  for  damages  to  the  remainder 
of  his  land  by  the  reservoir  was  held 
subject  to  the  same  Statute  of  Limita- 
tions as  was  concerned  in  the  McAuley 
Case.  Bell  v.  Mattoon  Waterworks  & 
Reservoir  Co.  (1911)  163  III.  App.  615. 

Indiana. 

An  action  to  assess  damages  occa- 
sioned by  the  appropriation  of  land 
taken  for  a  right  of  way  for  railroad 
purposes,  brought  by  the  owner,  was 
held  to  be  governed  by  the  general 
Statute  of  Limitations  of  fifteen  years, 
applicable  to  actions  not  otherwise  lim- 
ited, and  not  by  the  statute  of  six  years 
for  injuries  to  property  and  damages 
for  any  detention  thereof,  etc.  Shortle 
v.  Louisville,  N.  A.  &  C.  R.  Co.  (1891) 
130  Ind.  505,  30  N.  E.  639;  Shortle  v. 
Terre  Haute  &  I.  R.  Co.  (1891)  131  Ind. 
338,  30  N.  E.  1084  When,  however,  the 
cause  of  action  is  for  a  tortious  entry, 
that  is,  for  a  trespass,  the  limitation 
applicable  is  six  years.  Pecket  v.  To- 
ledo, St.  L.  &  K.  C.  R.  Co.  (1891)  131 
Ind.  562,  31  N.  E.  200.  In  Strickler  v. 
Midland  R.  Co.  (1890)  125  Ind.  412,  25 
N.  E,  455,  it  was  held  that  an  action  by 
an  abutting  owner  for  damages  to  his 
lot  by  reason  of  appropriation  of  a 
street  in  front  of  such  lot  for  railroad 
purposes  was  barred  by  the  six  years 
Statute  of  Limitations  prescribed  to  ac- 
tions for  injuries  to  property,  where  the 
entry  was  unlawful  as  regards  the  land- 
owner, and  the  court  considered  the 
action  one  of  trespass.  In  Southern 
Indiana  R.  Oo.  v.  Brown  (1903)  30  Ind. 
App.  684,  66  N.  E.  515,  it  was  held  that 
an  action  for  injuries  to  real  estate  by 
reason  of  building  and  operating  of 
sidetracks,  switches,  and  spurs,  and  the 
operation  of  the  railway  trains  in  the 
street  in  front  of  plaintiff's  property  in 
a  city,  was  barred  by  the  statute  of  six 
years.  It  may  be  noted  that  an  action 
on  the  case  for  damages  to  land  and 
buildings  by  the  construction  of  a  canal 
was  held  to  be  covered  by  the  two- 
year  statute  applicable  to  actions  for 
general  internal  improvements.  Null  v. 
White  Water  Valley  Canal  Co.   (1853) 
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4  Ind.  431 ;  White  Water  Valley  Canal 
Co.  v.  Ferris  (1850)  2  Ind.  331  (man- 
damus requiring  the  company  to  appoint 
ao  appraiser  to  assess  damages)* 

Iowa. 

In  Pratt  v.  Des  Moines  &  N.  W.  R. 
Co.  (1887)  72  Iowa,  249,  33  N.  W.  666, 
it  was  held  that  an  action  by  an  abut- 
ting owner  for  damages  caused  by  the 
construction  and  operation  of  a  railroad 
in  the  street,  where  under  the  statute 
the  owner  was  entitled  to  compensation, 
was  barred  by  the  statute  of  five  years. 
The  court  does  not  recite  the  nature  of 
that  statute,  but  it  apparently  referred 
to  the  statute  providing  a  five-year  limi- 
tation to  actions  founded  on  unwritten 
contracts,  those  brought  for  injuries  to 
property,  and  all  other  actions  not  other* 
vise  provided  for.  The  same  was  held 
in  Fowler  v.  Des  Moines  &  K.  C.  R.  Co. 
(1894)  91  Iowa,  533,  60  N.  W.  116.  But 
it  was  held  that  a  proceeding  by  an 
owner  to  have  the  compensation  assessed 
to  which  he  was  entitled  for  a  right  of 
way  occupied  by  a  defendant  railroad 
is  a  special  proceeding,  and  not  subject 
to  a  defense  of  the  Statute  of  Limita- 
tions, and  therefore  not  subject  to  the 
five-year  limitation.  Hartley  v.  Keokuk 
*  X.  W.  R.  Co.  (1892)  85  Iowa,  455,  52 
N.  W.  352.  The  same  was  held  in  Gates 
v.  Colfax  Northern  R.  Co.  '(1916)  177 
Iowa,  690,  159  N.  W.  456. 

In  Iowa,  the  use  by  a  railroad  of  a 
right  of  way  is  within  a  statute  provid- 
ing that  "in  all  actions  hereafter 
brought,  in  which  title  to  any  easement 
in  real  estate  shall  be  claimed  by  virtue 
of  adverse  possession  thereof  for  the 
period  of  ten  years,  the  use  of  the  same 
shall  not  be  admitted  as  evidence  that 
the  party  claimed  the  easement  as  his 
nght,  but  the  fact  of  adverse  possession 
shall  be  established  by  evidence  distinct 
from  and  independent  of  its  use,  and 
that  the  party  against  whom  the  claim 
is  made  had  express  notice  thereof;  and 
these  provisions  shall  apply  to  public  as 
well  as  private  claims;"  that  is  to  gay, 
that  the  appropriation  by  a  railroad  of 
a  strip  of  land  for  a  right  of  way  and 
the  use  of  such  strip  for  that  purpose 
ooes  not  start  the  statute  running 
gainst  the  owner.  Gates  v.  Colfax 
Northern  R.  Co.  supra. 


An  action  to  recover  compensation  for 
all  damages  which  the  owner  has  sus-* 
famed  by  reason  of  the  permanent  tak- 
lng  and  appropriation  of  land  as  a  right 
of  way  should  be  commenced  within  five 
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years  (probably  under  the  statute  for 
relief  not  above  provided  for).  Atchi- 
son, T.  &  S.  P.  R.  Co.  v.  Lauterback 
(1888)  8  Kan.  App.  15,  54  Pac.  11.  In 
Anderson  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(1905)  71  Kan.  453,  80  Pac.  496,  it  was 
held  that  an  action  where  the  company 
had  taken  possession  of  a  street  was 
barred  by  the  statute;  but  it  was  not' 
commenced  until  after  ten  years.  In 
Campbell  v.  Wichita  Union  Terminal  R. 
Co,  (1917)  in  case  of  closing  a  street 
was  two  years  under  the  statute  applic- 
able to  trespass,  injury,  etc. 

In  Mitchell  v.  New  Orleans  &  N.  E. 
R.  Co.  (1889)  41  La.  Ann.  363,  6  So.  522, 
it  was  held,  where  a  railroad  ran  its  line 
through   an   owner's   land   without   any 
proceeding,  that  the  owner's  claim  for 
compensatory  damages  for  the  taking  of 
the  right  of  way  was  not  governed  by 
the  statute  providing  that  all  claims  for 
land  or  damages  to  the  owner  caused  by 
its  expropriation  for  the  construction  of 
any  public  work  shall  be  barred  by  two 
years    prescription    as    the    statute    re- 
ferred to  an  authoritative  taking,  and 
not  to  an  occupancy  without  authority. 
The  statute  was  afterwards  amended  by 
inserting  the  words  "taking  or,"  so  as 
to  read  "all  claims  for  land  or  damages 
to  the  owner  caused  by  its  taking  or 
expropriation    for    such    public    works 
shall  be  barred  by  two  years  prescrip-r 
tion,"  etc.,  but  it  was  held  no  change 
resulted  in  the  meaning  of  the  statute 
by   the    insertion   of   these    words,    the 
court  referring  to  the  constitutional  pro- 
vision that  private  property  shall  not  be 
taken  nor  damaged  for  public  purposes 
without  just  and  adequate  compensation 
being  first  paid,  and  holding  also  that 
any  different  construction  of  the  statute 
would  make  it  unconstitutional  because 
its  object  was  not  expressed  in  the  title, 
etc.    Amet  v.  Texas  &  P.  R.  Co.  (1906) 
117  La,  454,  41  So.  721;  and  Scovell  v. 
St.  Louis   Southwestern  R.   Co.    (1906) 
117  La.  459,  41  So.  723.    These  cases 
do  not  refer  to  any  amendment  of  1902 
inserting  the  word  "for"  before  "expro- 
priation/' as  is  stated  in  Scovell  v.  St. 
Louis  Southwestern  R.  Co.   (1905)   114 
La.  847,  38  So.  582.    In  McCutchen  v. 
Texas  &  P.  R.  Co.  (1907)  118  La.  436, 
43  So.  42,  it  was  held  that,  where  a  rail- 
road company  entered  upon  an  owner's 
land  with  his  consent,  he  could  not  main- 
tain an  action  after  twenty  years,  and 
that  his  cause  of  action,  if  any,  would 
be  under  the  ten  years  Statute  of  Limi- 
tations   as   a   personal   action   for   the 
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value  of  the  land  used  and  for  damage 
to  his  adjacent  land;  but  there  were 
other  circumstances  which  were  suffi- 
cient to  defeat  the  plaintiff's  claim.  It 
was  held  in  Brewer  v.  Tazoo  &  M.  Val- 
ley R.  Co.  (1911)  128  La.  544,  54  So. 
987,  that  a  claim  for  damages  for  the 
unauthorized  establishment  by  a  rail- 
road company  of  a  servitude  of  passage 
or  right  of  way  was  barred  by  the  pre- 
scription of  ten  years.  Standard  Chem- 
ical Co.  v.  Illinois  C.  R.  Co.  (1912)  130 
La.  147,  57  So.  782,  it  was  held  that  an 
action  for  damages  for  the  alleged  tor- 
tious, wrongful,  and  illegal  taking  and 
holding  possession  of  a  right  of  way 
oyer  switch  tracks  owned  by  the  plain- 
tiff, and  other  property  connected  there- 
with, was  an  action  ex  delicto,  and  the 
statutory  limitation  applicable  thereto 
one  year. 

Massachusetts. 

Where  a  statute  providing  for  the 
taking  of  water  for  a  water  supply  pro- 
vided that  proceedings  for  the  assess- 
ment of  damages  must  be  brought 
"within  two  years  after  the  actual  tak- 
ing by  right  of  eminent  domain  of  such 
real  estate  or  of  any  interest  therein," 
it  was  held  that  a  proceeding  to  assess 
damages  for  an  easement  in  gross  to  cut 
ice  on  a  pond  where  the  land  on  which 
the  pond  was  had  been  taken  by  the 
water  board  was  covered  by  the  statute 
above  quoted,  and  that  amending  stat- 
utes extending  the  time  in  the  case  of 
the  taking  of  water  rights  where  no 
land  was  taken  did  not  apply.  Carvillc 
v.  Com.  (1906)  192  Mass.  570,  78  N.  E. 
735. 

Mississippi. 

Under  a  Constitution  providing  that 
private  property  shall  not  be  taken  for 
public  use  except  upon  due  compensa- 
tion first  being  made,  where  land  was 
taken  without  compensation  it*  was  held 
that  a  statute  providing  that  all  claims 
should  be  barred  and  no  right  of  action 
should  remain  or  be  maintained  therefor 
unless  prosecuted  or  instituted  within 
three  months  next  after  the  passage  of 
the  act,  was  unconstitutional,  as  grant, 
condemnation,  and  adverse  possession 
l^ng  enough  to  bar  claim  to  the  property 
were  the  only  methods  of  obtaining  pri- 
vate property  for  public  use.  Levee 
Comrs.  v.  Dancy  (1887)  65  Miss.  335,  3 
So.  568. 

But  it  was  held  that  an.  action  for 
damages  to  land  caused  by  the  construc- 
tion operation  of  a  third  railroad  Bide- 
track  on  the  street  in  front  of  the  prem- 
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ises,  where  the  railroad  company  right- 
fully maintained  and  operated  two  such 
tracks,  was  six  years,  under  the  statute 
providing  for  actions  for  which  no  other 
limitations  were  prescribed.  Romano  v. 
Yazoo  &  M.  Valley  R.  Co.  (1905)  87 
Miss.  721,  40  So.  150. 

Missouri. 

In  Doyle  v.  Kansas  City  &  S.  R.  Co. 
(1892)  113  Mo.  280,  20  S.  W.  970,  it  was 
held  that  the  five-year  statute  invoked 
in  simple  actions  of  trespass  did  not 
apply  to  an  action  for  the  value  of  a 
strip  of  land  appropriated  for  the  right 
of  way  of  a  railroad,  and  also  for  dam- 
ages caused  to  the  residue  of  the  land  by 
taking  the  strip  for  use  as  a  railroad 
track,  where  the  defendant  railroad  en- 
tered upon  the  land  without  any  author- 
ity, the  court  considering  that  the  ten- 
year  statute  was  applicable,  as  the 
plaintiff  might  have  maintained  eject- 
ment within  ten  years.  Luckey  v.  Brook- 
field  (1932)  167  Mo.  App.  161,  151  S.  W. 
201,  is  sufficiently  referred  to  in  the  opin- 
ion in  Jacobs  v.  Seattle,  ante,  131,  ex- 
cept that  it  seems  that  the  ten-year  Stat- 
ute of  Limitations  referred  to  in  that  case 
was  the  ordinary  statute  for  recovery 
of  land.  In  De  Geofroy  v.  Merchants 
Bridge  Terminal  R.  Co.  (1903)  179  Mo. 
698,  64  L.R.A.  959, 101  Am.  St.  Rep.  524, 
79  S.  W.  386,  it  was  held  that  "the  Sta- 
tute of  Limitations  begins  to  run  against 
a  right  of  action  to  recover  for  the 
injury  inflicted  upon  abutting  property 
by  the  erection  of  a  permanent  struc- 
ture in  the  street  for  the  operation  of 
railroad  trains  upon  an  elevated  track, 
at  the  time  the  structure  is  completed 
and  permanent  injury  inflicted,"  and 
that  the  statute  applicable  was  the  sta- 
tute requiring  actions  to  be  commenced 
within  five  years  for  certain  causes 
specified,  or  "for  any  other  injury  to 
the  person  or  rights  of  another  not  aris- 
ing on  contract,  and  not  herein  other- 
wise enumerated." 

Nebraska. 

Where  an  action  was  brought  for  the 
purpose  of  ousting  the  county  and  the 
road  overseer  from  a  strip  of  land 
claimed  as  part  of  the  highway,  and 
injunction  and  other  equitable  relief 
were  asked,  it  was  held  that  the  action 
would  not  be  barred  where  the  length  of 
time  had  not  been  sufficient  to  give  the 
county  a  prescriptive  right  to  the  land. 
Kime  v.  Cass  County  (1904)  71  Neb. 
677,  101  N.  W.  2,  8  Am.  Cas.  852,  where 
the  court  said:  "If,  as  counsel  for 
appellees  contend,  the  Statute  of  1866, 
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under  which  the  proceedings  were  had, 
contemplated  that  the  right  of  the  land- 
owner should  he  treated  as  waived  by 
failure  to  demand  compensation  before 
or  at  the  time  of  the  taking,  we  are  of 
opinion  that  to  that  extent  the  enact- 
ment was  void.  If  the  legislature  could 
rightly  require  of  the  landowner  one 
affirmative  and  initiatory  act  as  a  con- 
dition precedent  to  obtaining  damages, 
they  might  require  of  him  any  other  or 
a  series  of  acts  which  might  be  difficult 
or  onerous,  or  in  some  circumstances 
impossible,  of  performance,  and  so  the 
constitutional  guaranty  might  thus  be 
seriously  impaired  or  wholly  frittered 
away.  We  are  of  opinion  that  the 
spirit,  if  not  the  letter,  of  the  Consti- 
tution, requires  that  the  public  seeking 
to  appropriate  private  property  to  its 
use  should,  unless  damages  have  been 
waived  by  some  affirmative  and  unequi- 
vocal act,  take  steps  of  its  own  motion 
to  ascertain  their  amount  and  secure 
their  payment,  and  that  mere  passive 
acquiescence  by  an  individual  in  the 
appropriation  of  property,  unaccom- 
panied by  any  conduct  indicative  of 
affirmative  assent  thereto,  should  not, 
unless  continued  for  the  statutory  period 
of  limitations,  be  regarded  as  a  waiver 
of  his  rights/' 

This  decisioh  is  undoubtedly  founded 
or:  the  Nebraska  doctrine  that  compen- 
sation should  be  first  made  or  at  least 
provided  for,  although  the  Constitution 
does  not  so  require.  Zimmerman  v. 
Kearney  County  (1891)  33  Neb.  620,  50 
X.  W.  1126;  Livingston  v.  Johnston 
County  (1894)  42  Neb.  277,  60  N.  W. 
555:  Hodges  v.  Seward  County  (1896) 
49  Neb.  666,  68  N.  W.  1027.  This  doc- 
trine was  overlooked  in  State  v.  Several 
Parcels  of  Land  (1907)  79  Neb.  638, 
113  N.  W.  248;  but  the  actual  decision 
does  not  seem  contrary  thereto. 

In  Livingston  v.  Johnston  County 
(1894)  42  Neb.  277,  60  N.  W.  555,  supra, 
it  was  held  that  a  statute  requiring  an 
owner  to  file  his  claim  for  damages  for 
the  opening  of  a  road  within  a  time 
fixed  by  notice  or  be  barred  cannot 
require  such  owner  to  take  affirmative 
action,  as  a  condition  upon  which  de- 
pends his  right  of  compensation,  where 
the  Constitution  is  construed  as  requir- 
ing that  compensation  be  first  made. 


Where  a  canal  company  was  author- 
ized to  enter  land  without  compensation, 
but  the  act  provided  a  means  for  ascer- 
taining the  compensation  and  further 
provided  that  nothing  in  the  act  should 
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impair  an  owner's  right  to  damages,  it 
v»as  held  that  an  owner  claiming  to  be 
injured  by  a  dam  on  the  canal  would  be 
barred  in  twenty  years  under  the  rule  of 
the  presumption  of  a  grant  in  analogy 
to  the  Statute  of  Limitations.  Lehigh 
Valley  E.  Co.  v.  McFarlan  (1881)  43 
N.  J.  L.  605.  The  same  was  held  in 
McFarlan  v.  Morris  Canal  &  Bkg.  Co. 
(1882)  44  N.  J.  L.  471. 

Hew  York. 

In  Baldwin  v.  Calkins  (1833)  10 
Wend.  167,  where  the  defendants  had 
statutory  power  to  build  a  dam,  and  the 
statute  provided  for  the  assessment  of 
damages  for  flowing  the  land  either  by 
the  builder  of  the  dam  or  by  the  owner 
of  the  land,  it  was  held  that  after  twenty 
years  a  grant  would  be  presumed  and 
the  owner  could  recover  no  damages,  but 
if,  after  the  building  of  the  first  dam, 
the  builder  increased  its  height,  then  an 
owner  could  have  damages  assessed 
within  twenty  years  after  the  increase, 
as  to  the  injury  caused  by  the  increase; 
but  that  in  such  case  the  owner  could  re- 
cover onlv  for  the  value  of  the  use  of 
the  land  for  six  years.  The  court  said; 
"Had  it  been  a  case  in  which  an  action 
could  have  been  brought,  the  plaintiff 
could  not  recover  for  more  than  six 
years,  because  it  was  his  own  fault  that 
an  action  had  not  been  sooner  brought. 
In  analogy  to  the  statute,  the  defend- 
ants in  error  cannot  appraise  damages 
for  a  longer  period." 

It  was  held  in  Galway  v.  Metropolitan 
Elev.  R.  Co.  (1891)  128  N.  Y.  132,  13 
L.E.A.  788,  28  N.  E.  479,  that  "an  equit- 
able remedy  to  restrain  continuous  tres- 
passes upon  real  estate  is  not  barred  by 
the  lapse  of  ten  years  from  the  time  of 
the  original  trespass,  under  Code  Civ. 
Proc.  §  388,  fixing  that  limit  for  actions 
the  time  for  which  is  not  otherwise  spe- 
cially prescribed.  It  will  not  be  barred 
so  long  as  the  legal  title  is  in  the  plain- 
tiff and  his  right  of  action  at  law  for 
injuries  is  not  barred."  It  will  not  be 
barred  before  adverse  possession  has 
barred  his  title  to  the  property  injured. 

A  statute  requiring  that  actions  or 
special  proceedings  to  recover  upon  a 
liability  created  by  statute  shall  be 
barred  after  six  years  does  not  apply  to 
a  proceeding  begun  by  an  owner  for  the 
appraisement  of  the  amount  of  compen- 
sation for  his  property  taken  and  appro- 
priated by  a  village  for  a  water  supply, 
under  a  special  statute  providing  for 
such  a  proceeding  by  the  owner,  the 
water  commissioners  having  failed  to 
begin    such    proceeding    themselves,    as 
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such  a  proceeding  is  in  no  sense  a  pro- 
ceeding to  recover  upon  a  liability  cre- 
ated by  statute,  as  the  liability  is  con- 
stitutional; nor  is  such  a  proceeding  one 
to  recover  damages  for  an  injury  to 
property,  provided  for  also  under  the 
same  general  statute,  as  it  was  not  a 
proceeding  to  recover  damages  for  any- 
thing, but  to  obtain  compensation  in  the 
shape  of  payment  for  the  value  of  the 
property  appropriated  and  taken,  and 
for  the  resulting  depreciation  in  value 
of  the  remaining  property.  Clark  v. 
Amsterdam  (1895)  148  N.  Y.  1,  42  N.  E. 
414. 

A  statute  providing  for  the  discon- 
tinuance of  a  street,  and  for  the  extin- 
guishment of  the  easements  of  abutting 
owners  within  six  years  from  the  filing 
of  a  map  showing  the  discontinuance, 
was  held  unconstitutional  in  that  it  did 
not  provide  for  any  notice  of  the  filing 
of  the  map  to  the  abutting  owners.  Re 
New  York  (1914)  212  N.  Y.  538,  106 
N.  E.  621;  Re  Newton  Ave.  (1916)  219 
N.  Y.  399,  114  N.  E.  837. 

In  Kehres  v.  New  York  (1914)  162 
App.  Div.  349,  147  N.  Y.  Supp.  825,  it 
was  held  that  an  action  against  the  city 
by  an  abutting  owner  not  owning  the 
fee  of  the  street,  for  change  of  grade  of 
a  street  without  lawful  authority,  is 
barred  within  six  years  under  a  statute 
providing  that  limitation  for  an  action 
to  recover  damages  for  injury  to  prop- 
erty. 

North  Carolina. 

In  Liveron  v.  Roanoke  &  T.  River  R. 
Co.  (1891)  109  N.  C.  52,  13  S.  E.  734, 
it  was  held  under  the  general  Railroad 
Act  that,  so  long  as  the  railroad  com- 
pany occupied  the  land  for  right  of  way 
without  title,  the  owner  was  not  barred 
from  compensation  for  the  land  so  occu- 
pied, unless  the  railroad  company's  pos- 
session had  been  adverse  foT  such  a 
length  of  time  as  to  mature  title  in 
ordinary  cases.  But  it  is  otherwise 
under  a  special  charter  making  the  con- 
struction of  the  road  presumption  of  a 
grant  and  barring  a  recovery  by  the 
owner  of  the  land  or  assessment  for  com- 
pensation in  two  years.  See  Carolina  C. 
R.  Co.  v.  McCaskill  (1886)  94  N.  C.  746. 
A  proceeding  against  a  railroad  com- 
pany for  compensation  for  occupying 
and  using  the  petitioner's  land  without 
complying  with  the  provisions  of  its 
charter  for  appropriating  the  land  for 
such  purposes,  its  charter  providing  for 
an  assessment  of  damages  at  its  instance 
or  that  of  the  owner,  is  not  a  proceeding 
upon    a    liability    created    by    statute 
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within  the  meaning  of  the  general  limi- 
tation law;  nor  is  it  an  action  for  tres- 
pass at  law,  as  the  liability  of  the 
defendant  is  not  created,  but  only  regu- 
lated by  statute,  and  the  right  is  con- 
stitutional. Land  v.  Wilmington  &  W. 
R.  Co.  (1890)  107  N.  C.  72,  12  S.  E.  125, 
followed  in  Utley  v.  Wilmington  &  W. 
R.  Co.  (1896)  119  N.  C.  720,  25  S.  E. 
1021.  But  under  a  later  statute,  where 
damage  is  claimed  for  injuries  in  the 
nature  of  a  nuisance  or  invasion  of 
rights  of  property,  incidental  to  the  con- 
struction of  a  railroad,  as  in  a  public 
street,  an  action  by  an  abutting  owner 
is  barred  after  five  years  from  the  time 
that  any  "substantial  injury  was  done," 
the  statute  of  1895  providing  that  all 
actions  for  damages  caused  by  the  con- 
struction or  repair  of  any  railroad  shall 
be  commenced  within  five  years  after 
the  cause  of  action  accrued,  and  that 
"the  jury  shall  assess  the  entire  amount 
of  damages  which  the  party  aggrieved 
is  entitled  to  recover  by  reason  of  the 
trespass  upon  his  property."  Staton  v. 
Atlantic  Coast  Line  R.  Co.  (1908)  147 
N.  C.  428,  17  L.R.A.(N.S.)  949,  61  S.  E. 
455. 

Ohio. 

In  Lawrence  R.  Co.  v.  Cobb  (1878)  35 
Ohio  St.  94,  it  was  held,  that  a  statute 
providing  a  certain  short  period  of  limi- 
tations in  cases  where  a  railroad  com- 
pany acquires  the  right  to  occupy  and 
use  public  highways  for  railroad  pur- 
poses under  an  agreement  with  the  pub- 
lic authorities,  or,  in  case  of  failure  to 
agree,  by  an  appropriation,  as  in  case 
of  the  appropriation  of  private  prop- 
erty, does  not  apply  to  a  case  where  a 
railroad  company,  without  authority 
and  without  appropriate  proceedings, 
occupies  a  public  highway,  and  an  abut- 
ting owner's  right  to  recover  damages 
for  injury  to  a  lot  and  house  by  reason 
of  the  construction  of  the  railroad  in 
the  highway,  destroying  access  to  the 
lot,  is  not  barred  by  such  short  statute. 
In  Little  Miami  v.  Hambleton  (1884)  40 
Ohio  St.  496,  it  was  held  that  an  action 
for  permanent  injury  brought  by  an 
abutting  owner  against  a  railroad  com- 
pany constructing  its  tracks  in  the  street, 
and  for  temporary  injuries,  such  a  flood- 
ing, etc.,  was  barred  as  to  the  permanent 
injuries  in  twenty-one  years,  and  as  to 
the  temporary  injuries  in  four  years >  the 
temporary  injuries  being  a  mere  tort,  a 
trespass.  In  Lawrence  R.  Co.  v.  CHarra 
(1891)  48  Ohio  St.  434,  28  N.  E.  175,  it 
was  held  that  the  owner  of  the  fee  of  a 
highway  is  not  barred  of  his  action  to 
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compel  a  railroad  company  to  take  pro- 
ceedings to  appropriate  his  land,  etc., 
upon  a  public  highway  which  is  occupied 
by  a  railroad  under  an  agreement  with 
the  public  authorities  by  the  statute 
containing  a  provision  that  the  company 
"shall  be  responsible  for  injury  done 
thereby  to  private  property  lying  upon 
or  near  to  such  ground,  which  may  be 
recovered  by  civil  action  brought  by  the 
owner  before  the  proper  court,  at  any 
time  within  two  years  from  the  comple- 
tion of  such  track,"  for  the  owner's 
action  here  is  not  one  for  injury  to  prop- 
erty, but  for  compensation  for  its  appro- 
priation. Where  a  railroad  company  has 
entered  upon  land  on  the  verbal  consent 
of  the  owner  with  verbal  promise  to  pay 
compensation,  the  owner's  remedy  is 
either  to  bring  a  proceeding  to  compel 
the  railroad  company  to  appropriate,  or 
to  bring  an  action  for  compensation.  A 
proceeding  to  compel  appropriation  is 
not  barred  within  less  than  twenty-one 
years;  a  proceeding  for  compensation  is 
not  earlier  barred  unless  it  can  be  shown 
that  an  election  to  take  this  remedy  was 
made  within  six  years.  Fires  v.  Wheel- 
in?  &  L.  E.  R.  Co.  (1897)  56  Ohio  St. 
135,  46  N.  E.  516,  where  the  railroad 
company  argued  that  the  owner's  claim 
at  best  was  but  a  chose  in  action  for 
money  only,  and  therefore  barred  in  six 
years.  This  case  was  followed  in  Cin- 
cinnati, P.  &  V.  R.  Co.  v.  Davis  (1900) 
19  Ohio  C.  C.  589,  10  Ohio  C.  D.  745. 


While  in  Forster  v.  Cumberland  Val- 
ley R.  Co.  (1845)  23  Pa.  371,  it  was  held 
that  a  proceeding  by  an  owner  to  esti- 
mate the  damage  done  to  his  land  in  the 
erection  of  a  railroad  bridge  was  gov- 
erned by  the  statute  of  six  years  applic- 
able to  an  action  of  trespass  on  the  case, 
it  was  said  in  Delaware,  L.  &  W.  K  Co. 
v.  Burson  (1869)  61  Pa.  369,  that  this 
principle  had  not  been  followed  in  other 
cases  of  assessments  of  damages  for  tak- 
ing property.  The  solution  of  the  ques- 
tion was  not  necessary  to  the  decision 
of  the  Burson  Case,  in  which  it  was  held 
that,  where  a  statute  provides  for  the 
assessment  of  damages  for  the  taking 
of  property,  etc.,  and  further  provides 
a  special  Statute  of  Limitation  for  any 
penalty  incurred  under  the  statute,  a 
proceeding  to  assess  damages  is  not  cov- 
ered by  the  special  Statute,  of  Limita- 
tions, as  it  is  not  for  a  penalty  incurred 
under  the  statute;  but  the  damages  are 
assessed  to  compensate  the  party  whose 
property  is  taken.  In  Hannum  v.  West 
Chester  (1807)  63  Pa.  475,  it  was  held, 
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in  a  proceeding  to  assess  damages  for 
consequential  injuries  to  land  by  diver- 
sion of  water  by  a  borough,  that  the 
right  of  action  itself  could  not  be  barred 
in  less  than  twenty-one  years.  In  Mc- 
Clinton  v.  Pittsburg,  Ft.  W.  &  C.  R.  Co. 
(1870)  66  Pa.  404,  it  was  held,  under  a 
constitutional  provision  that  compensa- 
tion or  security  should  be  given  before 
property  is  taken  by  a  corporate  body 
or  individual,  that,  where  a  railroad 
entered  upon  private  property  without 
deed  or  proper  appropriation,  the  right 
of  the  owner  in  ejectment  would  not  be 
barred  before  twenty-one  years,  nor 
would  his  right  to  have  the  damages 
assessed  be  barred  in  less  than  twenty- 
one  years.  The  theory  of  the  case 
appears  to  be  that  a  grant  would  not  be 
presumed  in  less  than  twenty-one  years, 
and  that  the  action  of  ejectment  would 
probably  in  its  latter  stages  be  turned 
into  proceedings  to  have  the  damages 
assessed. 

The  Constitution  of  1874  provided 
that  no  act  shall  prescribe  any  limi- 
tations of  time  within  which  suits  may 
be  brought  against  corporations  for  in- 
juries to  persons  or  property,  or  for 
other  causes,  different  from  those  fixed 
by  general  laws  regulating  actions 
against  natural  persons,  and  Buch  acts 
now  existing  are  avoided. 

It  was  held  in  Baltimore  A  C.  Valley 
Extension  B.  Co.  (1889)  129  Pa.  425, 
18  Atl.  568,  a  proceeding  to  assess  dam- 
ages against  the  railroad  company  for 
the  construction  of  a  roadbed  in  the 
street,  thereby  making  an  embankment 
in  front  of  the  petitioner's  lot,  was 
within  the  same  above  provision  of  the 
Constitution,  and  that  a  statute  limit- 
ing actions  against  railroad  companies 
for  land  damages  is  abrogated  by  such 
section  of  the  Constitution.  In  Keller 
v.  Harrisburg  &  R  R.  Co.  (1892)  151 
Pa.  67,  25  Atl.  84,  it  was  held  that, 
where  a  railroad  company,  under  the 
statute,  has  given  a  bond  to  the  owner 
conditioned  upon  its  payment  for  dam- 
ages done  by  reason  of  the  location  and 
construction  of  the  railroad  on  his  land, 
a  proceeding  to  have  damages  assessed 
brought  by  the  owner  is  not  within  the 
purview  ci  the  statute  of  1713,  provid- 
ing that  "all  actions  of  trespass  quare 
ciausum  freight,  all  actions  of  detinue, 
trover,  and  replevin,  for  taking  away 
goods  and  cattle;  all  actions  upon  ac- 
count, upon  the  case,  etc;, 
shall  be  commenced  and  sued  within  the 
time  and  limitation  hereafter  expressed, 
and  not  after."  So  an  action  for  equit- 
able ejectment  brought  against  a  turn- 
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pike  company  for  land  taken  for  the 
use  of  their  road  is  not  barred  by  the 
Statute  of  Limitations,  for  no  Statute  of 
Limitations  can  bar  the  constitutional 
right  to  actual  compensation;  but  if 
twenty  years  have  elapsed  the  burden  is 
upon  the  plaintiff  to  show  that  the  land 
has  not  been  paid  for.  Carter  v.  Ridge 
Turnp.  Co.  (1904)  208  Pa.  565,  57  Atl. 
988.  So  an  equitable  ejectment  against 
a  railroad  company  the  purpose  of 
which  is  to  obtain  compensation  for  land 
taken  is  not  barred  by  any  Statute  of 
Limitations  and  the  railroad  company 
cannot  set  up  the  statute  nor  any  pre- 
scriptive easement.  Connellsville  Gas 
Coal  Co.  v.  Baltimore  &  O.  R.  Co.  (1907) 
216  Pa.  309,  65  Atl.  669.  So  in  Wheel- 
ing, P.  &  B.  R.  Co.  v.  Cleland  (1879) 
37  Phila.  Leg.  Int.  466,  an  action  of 
ejectment,  it  was  held  that  the  railroad 
company,  having  gone  into  possession  of 
the  owner's  land  for  the  purpose  of  its 
road,  could  not  set  up  an  adverse  hold- 
ing either  under  the  Statute  of  Limita- 
tions or  as  a  prescriptive  easement. 
So  the  general  statutory  proceeding  to 
assess  damages  for  property  taken,  in- 
jured, or  destroyed  in  cases  of  the  right 
of  Eminent  domain  is  not  within  the 
purview  of  the  general  Statute  of  Limi- 
tations of  1713.  Stauffer  v.  East 
Stroudsburg  (1906)  215  Pa.  143,  64  Atl. 
411  (diverting  water  of  a  stream) ;  Re 
Philadelphia  Parkway  (1915)  250  Pa. 
257,  95  Atl.  429  (property  taken  by  a 
city  for  a  parkway).  In  Re  Girard  Ave. 
(1887)  18  Phila.  499,  it  waB  held  that, 
where  land  had  been  taken  for  streets 
without  authority,  the  owners  might 
bring  actions  to  recover  possession,  or 
might  apply  for  an  award  of  damages; 
and  where  they  applied  for  an  award  of 
damages,  the  court  observed  that  it 
seemed  that  their  right  to  petition  could 
not  be  barred  by  the  Statute  of  Limita- 
tions as  an  action  of  ejectment  would 
lie.  In  Covert  v.  Pittsburg  &  W.  R.  Co. 
(1903)  204  Pa.  341,  54  Atl.  170,  it  was 
held  that  a  railroad  purchasing  land  for 
railroad  purposes  from  one  holding  ad- 
verse possession  would  obtain  good  title 
if  the  combined  adverse  possession  of 
vendor  and  vendee  exceeded  twenty-one 
years;  but  it  does  not  appear  precisely 
what  the  nature  of  the  action  was. 

But  it  is  held  that  the  effect  of  the 
constitutional  provision  of  1874  upon 
proceedings  to  assess  the  damages  caused 
by  alteration  of  grade  of  a  street  is  to 
make  the  statute  applicable  which  re- 
lates generally  to  actions  of  trespass  and 
actions  on  the  case  in  suits  against  indi- 
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viduals,  and  which  provides  a  limitation 
of  six  years.  Re  Grape  Street  (1883) 
103  Pa.  121;  Craft  v.  South  Chaster 
(1886)  2  Pa.  Co.  Ct.  508,  affirmed  in 
(1888)  8  Sadler,  567,  13  Atl.  216; 
Landes  v.  Norristown  (1888)  9  Sadler, 
557,  13  Atl.  189;  Beck  v.  Bethlehem 
(1886)  2  Pa.  Co.  Ct.  511.  The  same  sta- 
tute was  applied  to  an  abutting  owner's 
proceedings  to  assess  damages  for  vaca- 
tion of  streets.  Butler  Street  (1904)  25 
Pa.  Super.  Ct.  357;  Re  Pulaski  Ave. 
(1907)  33  Pa.  Super.  Ct.  108.  The  same 
theory  was  followed  in  Brower  v.  Phila- 
delphia (1891)  142  Pa.  350,  21  Atl.  828, 
a  proceeding  for  the  assessment  of  dam- 
ages for  the  appropriation  of  5  feet  in 
the  widening  of  a  street. 

In  Union  Canal  Co.  v.  Woodside 
(1894)  11  Pa.  176,  where  a  proceeding 
under  statute  to  assess  the  damages  was 
begun  by  the  assignee  of  a  bankrupt 
against  a  canal  company  for  the  con- 
struction of  their  canal,  it  was  held  that 
it  was  not  barred  by  the  two  years 
Bankrupt  Statute  of  Limitations,  pro- 
viding that  "no  suit  at  law  or  in  equity 
shall  in  any  case  be  maintainable  by  or 
against  such  assignee,  or  by  or  against 
any  person  claiming  an  adverse  interest, 
touching  the  property  and  rights  of 
property  aforesaid,  in  any  court  what- 
ever, unless  the  same  shall  be  brought 
within  two  years  after  the  declaration 
and  decree  of  bankruptcy,  or  after  the 
cause  of  action  shall  have  first  accrued," 
as  there  was  here  no  adverse  interest. 

South  Dakota. 

Where  the  Constitution  provides  that 
private  property  shall  not  be  taken  for 
public  use  or  damaged  without  compen- 
sation as  determined  by  a  jury,  which 
shall  be  paid  as  soon  as  it  can  be  ascer- 
tained, and  before  possession  is  taken, 
if  a  railroad  company  without  right 
takes  possession  of  a  strip  of  land  be- 
longing to  another,  the  owner  may  bring 
his  action  to  require  it  to  take  legal  pro- 
ceedings to  ascertain  the  damages  to  him 
within  twenty  years,  and  his  right  to 
compensation  is  not  barred  except  by 
adverse  possession  for  twenty  years. 
Faulk  v.  Missouri  River  &  N.  W.  ft.  Co. 
(1911)  28  S.  D.  1,  132  N.  W.  233,  Ann. 
Cas.  1913E,  1130.  This  case  was  fol- 
lowed in  a  case  in  the  nature  of  eject- 
ment, which  was  in  effect  at  the  trial 
turned  into  a  condemnation  proceeding, 
without  objection  on  the  part  of  the 
defendant,  an  irrigating  company,  John- 
son v.  Hawthorne  Ditch  Co.  (1913)  32 
S.  D.  499,  143  N.  W.  959. 
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company  which  had  graded  the  right  of 
way,  it  was  held  that,  as  the  railroad 
company  claimed  as  a  licensee,  it  was 
not  entitled  to  plead  the  five-year  Sta- 
tute of  Limitations  applicable  to  a  suit 
to  recover  real  estate  against  any  per- 
son having  peaceable  and  adverse  pos- 
session, etc.,  claiming  under  a  deed  duly 
registered.  In  Hays  v.  Texas  P.  R.  Co. 
(1884)  62  Tex.  397,  it  was  held  that, 
where  the  right  to  use  the  summary 
method  is  given  to  the  railroad  company 
alone,  the  owner  of  the  land  cannot 
enforce  a  resort  to  this  remedy,  and 
hence,  where  the  railroad  has  entered 
and  taken  the  land  without  any  author- 
ity, he  may  sue  to  recover  the  land  itself 
or  damages  in  any  action  appropriate  to 
those  purposes,  and  that  possession  of 
the  right  of  way  over  the  land  for  ten 
years  gave  no  title  in  the  land  itself  to 
the  railroad  company. 

It  has  been  held  that  the  two-year  stat- 
ute applies  to  an  action  brought  by  an 
abutting  owner  for  permanent  damages 
against  a  railroad  company  for  operat- 
ing in  a  street.  Lyles  v.  Texas  &  N.  O. 
R.  Co.  (1889)  73  Tex.  96,  11  S.  W.  782; 
(Tietze  v.  International  &  G.  N.  R.  Co. 
(1904)  35  Tex.  Civ.  App.  136,  80  S.  W. 
124,  and  to  actions  against  a  county  for 
damages  for  taking  land  for  a  road) 
Cunningham  v.  San  Saba  County  (1892) 
1  Tex.  Civ.  App.  480,  20  S.  W.  94L 
Utah. 

In  Salt  Lake  Invest.  Co.  v.  Oregon 
Short  Line  R.  Co.  (1914)  46  Utah,  203, 
148  Pac.  439,  where  the  Constitution 
and  statutes  required  compensation  to 
be  first  made  for  private  property  taken 
for  public  use,  it  was  held  that,  where 
property  was  entered  upon  and  appro- 
priated to  public  use  without  complying 
with  the  law,  the  owner  may  waive  the 
tort  and  sue  for  his  compensation,  and 
in  such  case  the  action  is  not  barred 
except  by  adverse  possession  for  the 
required  period  of  seven  years.  The 
case,  however,  went  for  the  railroad  on 
other  grounds. 

It  may  be  noted  that  in  O'Neill  v.  San 
Pedro,  L.  A.  &  S.  L.  R.  Co.  (1911)  38 
Utah,  475,  114  Pac.  127,  under  the  Utah 
constitutional  provision  that  private 
property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensa- 
tion, an  action  against  the  railroad  com- 
pany for  shaking  the  ground  on  which  a 
house  stood  and  for  ejecting  smoke  and 
cinders,  was  held  not  an  action  for  tres- 
pass, but  was  really  an  action  on  the 
case  and  consequently,  the  statute  ap- 
plicable to  actions  of  trespass  did  not 
apply,  and  the   statute  applicable  was 


A  statute  providing  that,  where  prop- 
erty is  taken  possession  of  for  some 
internal  improvement,  suit  must  be 
brought  in  twelve  months,  does  not 
apply  to  a  case  where  a  city,  without 
authority,  uses  part  of  plaintiff's  prop- 
erty as  a  dumping  ground  and  as  access 
to  a  dumping  ground,  and  the  owner 
brings  an  action  for  use  and  occupation. 
Memphis  v.  Waite  (1899)  102  Tenn.  274, 
52  S.  W.  161.  Under  a  statute  provid- 
ing that,  where  a  railroad  company, 
without  previous  institution  of  con- 
demnation proceedings,  enters  upon  and 
takes  possession  of  the  property  without 
a  contract  with  or  the  consent  of  the 
owner,  the  owner  is  given  the  right  to 
sue  for  damages  within  one  year,  it  was 
held  that,  where  the  railroad  company 
entered  after  taking  a  deed  from  the 
life  tenant,  the  one-year  Statute  of 
Limitations  had  nothing  to  do  with  the 
right  of  the  remainderman  to  sue  after 
the  expiration  of  the  life  estate,  the 
court  stating  that  the  seven-year  Sta- 
tute of  Limitations  would  apply;  in  the 
action,  however,  it  appeared  that  the 
remainderman  brought  the  proceeding  in 
the  same  year  that  the  life  tenant  died. 
Southern  R.  Co.  v.  Jennings  (1914)  130 
Tenn.  460,  171  S.  W.  82. 
Texas. 

In  Texas  the  statute  as  to  ten  years 
adverse  possession  applies  in  cases  where 
a  railroad  company  enters  and  the 
owner  brings  trespass  to  try  title,  and 
the  company  brings  a  cross  bill  to  have 
compensation  ascertained.  Texas  West- 
ern E.  Co.  v.  Cave  (1891)  80  Tex.  137, 
15  S.  W.  786 ;  Galveston  &  W.  R.  Co.  v. 
Kinkead  (1900)  —  Tex.  Civ.  App.  — ,  60 
S.  W.  468;  Chicago,  R.  L  &  G.  R.  Co, 
v.  Johnson  (1913)  —  Tex.  Civ.  App.  — , 
156  S.  W.  253;  Quanah,  A.  &  P.  R.  Co. 
v.  Collett  (1917)  —  Tex.  Civ.  App.  — , 
190  S.  W.  1128. 

Bnt  in  an  action  for  trespass  to  try 
title  where  the  court  awarded  the  land 
to  the  plaintiff,  the  landowner,  against 
the  railroad,  and  also  awarded  him  dam- 
ages, it  was  held  on  appeal  that  the 
damages,  were  barred  by  the  two-year 
Statute  of  Limitations.  Presumably, 
this  was  under  the  statute  covering  acts 
of  trespass  for  injury  done  to  the  estate 
or  property  of  another,  but  the  case  is 
not  fully  reported  on  the  point.  South- 
ern Kansas  R.  Co.  v.  Vance  (1913)  — 
Tex.  Civ.  App.  — ,  155  S.  W,  696. 

In  Chicago,  R.  I.  &  G.  R.  Co.  v.  John- 
son (1913)  —  Tex.  Civ..  App.  — ,  156 
S.  W.  254,  supra,  where  the  railroad 
company  had  taken  a  deed  from  another 
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that  which  applied  to  all  cases  not  other- 
wise  expressly  provided  for. 

Where  the  Constitution  provides  that 
private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just 
compensation,  an  action  for  consequen- 
tial damages  for  changing  grade  of  a 
street  is  not  an  action  for  liability  cre- 
ated by  statute  within  Statute  of  Limi- 
tations, although  there  is  a  statute  to 
the  effect  that  damages  resulting  to  abut- 
ting property  and  the  improvements 
thereon  by  reason  of  changing  an  estab- 
lished grade  of  a  street  may  be  recov- 
ered in  an  action  brought  for  that  pur- 
pose. Webber  v.  Salt  Lake  City  (1911) 
40  Utah  221,  37  L.R.A.(N.S.)  1115,  120 
Pac.  503. 
Washington. 

It  will  be  seen  that  it  is  held  in 
Jacobs  v.  Seattle,  ante,  131,  that  the 
limitation  period  upon  a  claim  against 
a  city  for  the  operation  of  an  inciner- 
ator plant  on  adjoining  property  is  that 
provided  for  an  action  upon  a  contract 
or  liability,  express  or  implied,  which  is 
not  in  writing  and  does  not  arise  out  of 
any  written  instrument;  and  that  it  is 
held  in  Aylmore  v.  Seattle,  ante,  — , 
that,  where  a  city  takes  possession  of 
property  without  attempting  to  secure 
title  to  it,  the  owner  may  maintain  an 
action  for  compensation  at  any  time 
before  the  municipality  has  gained  title 
by  adverse  possession. 

Jacobs  v.  Seattle,  sufficiently  refers 
to  Suter  v.  Wenatchee  Water  Power  Co. 
(1904)  35  Wash.  1,  102  Am.  St.  Rep. 
881,  76  Pac.  298;  Denney  v.  Everett 
(1907)  46  Wash.  342,  123  Am.  St,  Rep. 
934,  89  Pac.  934;  Welch  v.  Seattle  &  M. 
R.  Co.  (1909)  56  Wash.  97,  26  L.R.A. 
(N.S.)  1047,  105  Pac.  166  (except  that 
it  may  be  noted  that  the  court  in  the 
Welch  Case  held  that  the  two-year  stat- 
ute applied) ;  State  ex  rel.  Whitten  v. 
Spokane  (1916)  92  Wash.  667,  159  Pac. 
805  (except  that  it  may  be  noted  that 
the  Court  in  the  Whitten  Case  said: 
"The  mere  fact  that  the  city  in  a  con- 
demnation proceeding  acts  in  its  sov- 
ereign capacity  does  not  differentiate  it 
from  an  individual  who  without  right 
damages  another's  property). 

An  action  for  damages  for  changing 
the  grade  of  a  street,  if  regarded  as  an 
action  of  trespass  on  real  property,  is 
barred  within  three  years;  but  if  not  it 
is  barred  within  two  years,  under  the 
statute  limiting  actions  for  relief  not 
otherwise  provided  for.  Sargent  v. 
Tacoma  (1894)  10  Wash.  212,  38  Pac. 
1048,  cited  in  Jacobs  v.  Seattle. 
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West  Virginia. 

In  an  action  the  precise  nature  of 
which  does  not  appear  against  a  town 
on  the  ground  that  there  had  been  an 
alteration  in  the  grade  and  also  the 
appropriation  of  a  considerable  portion 
of  a  street  for  a  bridge,  it  was  held  that 
the  limitation  applicable  was  that  of 
five  years,  under  the  statute  providing 
that  limitation  for  every  personal  action 
for  which  no  limitation  is  otherwise  pre- 
scribed, if  it  is  for  a  matter  of  such 
nature  that  in  case  a  party  dies  it  can 
be  brought  by  or  against  his  represents 
ative.  Kinney  v.  West  Union  (1917)  79 
W.  Va.  463,  91  S.  E.  260. 
Wisconsin. 

The  earlier  cases  indicated  a  view  that 
the  statute  of  twenty  years  as  to  adverse 
possession  of  real  property  was  applic- 
able. Gilman  v.  Sheboygan  &  F.  du  L. 
It.  Co  (1876)  40  Wis.  653;  Green  Bay 
&  M.  Canal  Co.  v.  Kaukauna  Water 
Power  Co.  (1888)  70  Wis.  635,  35  N.  W. 
529,  36  N.  W.  828.  And  this  was  held 
as  to  ,the  right  of  owners  to  have  com- 
pensation assessed  in  Tucker  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  (1895)  91  Wis.  576, 
65  N.  W.  515. 

But  in  Hooe  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (1898)  98  Wis.  302,  73  N.  W. 
787,  which  was  said  to  be  virtually  an 
action  for  compensation,  it  was  held 
that  the  statute  applicable  was  that  pro- 
viding a  limitation  of  six  years  for 
actions  to  recover  damages  for  an  in- 
jury to  property,  real  or  personal,  not 
arising  on  contract. 

In  Kuhl  v.  Chicago  &  N.  W.  R.  Co. 
(1898)  101  Wis.  42,  77  N.  W.  155,  where 
there  was  a  statute  authorizing  abutting 
owners  to  have  the  right  to  the  full  use 
of  a  street  and  to  recover  damages  or 
compensation  for  injuries  due  to  any 
part  of  the  street  being  materially  inter- 
fered with  as  to  its  usefulness,  it  was 
held  that  the  owner's  right  was  limited 
to  six  years,  that  limitation  applying  to 
an  action  upon  any  other  contract,  obli- 
gation, or  liability  other  than  that  men- 
tioned before,  and  also  to  an  action  upon 
a  liability  created  by  statute  where  a 
different  limitation  is  not  prescribed  by 
law.  The  court  said:  "It  is  clearly,  as 
stated,  a  liability  created  by  statute;  at 
the  same  time  it  has  all  the  elements  of 
an  obligation  resting  on  implied  con- 
tract, and  that  would'  be  so  if  there  were 
an  actual  taking  of  property  instead  of 
the  mere  invasion  of  a  right  or  privi- 
lege,— the  waiver  of  the  tort  and  accep- 
tance of  the  constitutional  liability  to 
pay  for  the  property  taken,  with  the 
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statutory  remedy  for  the  appraisal  and 
recovery  thereof,  and  the  conduct  of  the 
party  liable  to  make  compensation,  con- 
stituting a  sufficient  meeting  of  minds 
by  implication  to  satisfy  all  the  essential 
elements  of  an  implied  contract."  The 
court  approves  the  case  of  Hooe  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  supra,  and 
states  that  the  court  reached  a  wrong 
conclusion  in  the  case  of  Tucker  v.  Chi- 
cago, St.  P.  M.  &  O.  It.  Co.  supra. 

It  is  the  theory  of  the  Wisconsin 
cases  that  construction  of  its  track  by 
a  railway  company  over  the  land  of 
another,  when  consented  to  either  ex- 
pressly or  by  tacit  acquiescence,  irre- 
vocably transfers  from  the  owner  to  the 
company  the  permanent  right  of  occupa- 
tion for  operating  purposes,  leaving  to 
him  only  the  right  to  obtain  compensa- 
tion in  the  manner  specified  in  the  stat- 
ute. See,  for  example,  Babcock  v.  Chi- 
cago &  N.  W.  R.  Co.  (1900)  107  Wis. 
280,  81  Am.  St.  Rep.  845,  83  N.  W.  316. 

Wyoming. 

In  city  of  Rawlins  v.  Murphy  (1911) 
19  Wyo.  238,  115  Pac.  436,  it  was  held, 
where  the  Constitution  provided  that 
property  shall  not  be  damaged  for  pub- 
he  use  without  compensation,  that  an 
action  for  damages  against  the  city  by 
reason  of  a  change  of  the  grade  in  the 
street,  brought  by  an  abutting  owner, 
was  subject  to  a  limitation  of  four  years, 
it  being  within  the  statute  providing 
that  limitation  for  an  action  for  an 
injury  to  the  rights  of  the  plaintiff  not 
arising  on  contract,  "and  not  hereinafter 
enumerated";  and  that  the  statute  ap- 
plicable to  actions  upon  a  liability  cre- 
ated by  statute  did  not  apply. 

England. 

In  Del  any  v.  Metropolitan  Bd,  of 
Works  (1867)  L  E.  2  C.  P.  532,  where  a 
statute  provided  that  the  Metropolitan 
Board  of  Works  should  build  a  sewer, 
making  compensation  for  any  damage 
by  agreement,  or,  failing  that,  by  arbi- 
tration, it  was  held  that  a  proceeding 
by  an  owner  to  compel  the  board  to  ap- 
point an  arbitrator  was  not  within  an- 


other statute  providing  that  no  writ  or 
process  should  be  sued  out  against  or 
served  upon,  and  no  proceeding  instituted 
against,,  the  board,  etc.,  for  anything 
done  or*  intended  to  be  done  under  the 
powers  of  such  board,  etc.,  under  the 
act  first  mentioned  and  certain  other  acts 
until,  etc.;  and  that  every  such  action 
and  proceeding  shall  be  brought  within 
six  months,  etc.)  the  court  considering 
that  the  limitation  did  not  not  relate  to 
proceedings  for  compensation. 

Ontario. 

In  Ross  v.  Grand  Trunk  R.  Co.  (1886) 
10  Ont.  Rep.  447,  where  the  Owner 
claimed  compensation  for  land  taken  by 
a  railroad  company,  it  was  held  that  he 
had  a  statutory  right,  and  that  an  action 
would  not  be  barred  except  by  the  lapse 
of  twenty  years.  It  was  argued  that 
the  claim  was  under  a  statute  as  to 
money  secured  by  lien  or  otherwise 
charged  upon  or  payable  out  of  land, 
and  was  therefore  barred,  and  that  the 
owner  had  a*  vendor's  lien  for  it,  but 
the  court  said  it  was  obvious  that  he 
never  had  a  vendor's  lien  and  never  was 
a  vendor. 

In  Essery  v.  Grand  Trunk  R.  Co. 
(1891)  21  Ont  Rep.  224,  an  application 
for  a  writ  of  mandamus  requiring  the 
railroad  company  to  take  the  necessary 
proceedings  to  determine  the  compensa- 
tion to  be  paid  by  it  for  land  of  the 
plaintiff  taken  by  the  railroad,  the  court 
said:  "The  law  appears  to  have  been 
settled  in  Ross  v.  Grand  Trunk  R.  Co. 
supra,  and  that,  under  circumstances 
which  are  not  to  be  distinguished  from 
those  in  the  present  case,  the  person 
whose  land  has  been  taken  for  railway 
purposes  has  a  statutory  right  to  com- 
pensation which  is  not  barred  until  the 
expiration  of  twenty  years  from  the 
time  the  land  is  entered  upon  and  taken 
for  railway  purposes.  This  action  is 
brought  within  this  period  of  twenty 
years,  and  objection  founded  on  the 
Statute  of  Limitations  cannot  therefore 
prevail"  B.  B.  B. 


WEST  VIRGINIA   SUPREME   COURT 
OJF  APPEALS. 

J.  F.  SNUFFER 

W.  H.  SPANGLER,  Appt. 
(79  W.  Va.  628,  92  S.  E.  106.) 

Appeal  —  time  for. 

1.  Under  the  provisions  of  {  3,  chap.  135, 
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of  Code  1913  ( §  4983) ,  a  petition  for  an  ap- 
peal or  writ  of  error  must  be  presented 
within  one  year  from  the  date  of  the  judg- 

Headnotes  by  Ritz,  J. 

Note.  —  The  importance  of  the  element 
of  intention  in  determining  whether  an 
article  has  become  a  fixture  is  well  illus- 
trated by  the  case  of  Snuffeb  v.  Sp  angles. 
It  will  be  observed  that  in  that  case  the  in- 
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ment  or  decree  complained  of;  and  under 
the  provisions  of  $  17  of  said  chapter 
(§  4997)-,  the  record  of  the  proceedings  in 
the  court  below  upon  which  the  judgment 
or  decree  complained  of  was  entered  must 
be  filed  in  the  office  of  the  clerk  of  this  court 
within  one  year  and  two  months  from  the 
entry  of  such  judgment  or  decree;  and  un- 
der the  provisions  of  §  5  of  said  chapter 
(§  4985),  the  party  complaining  may  file 
his  petition  for  an  appeal  or  writ  of  error 
in  the  office  of  the  clerk  of  the  lower  court, 
who  shall  thereupon  transmit 'such  petition 
with  the  original  record  to  the  clerk  of  this 
court  for  consideration  by  this  court  upon 
such  original  record.  Held  that,  where  a 
party  complaining  of  a  judgment  or  decree 
files,  his  petition  with  the  clerk  of  the  court 
below  within  one  year  from  the  date  of  the 
entry  of  such  judgment  or  decree,  and  pro- 
cures said  petition  together  with  the  origi- 
nal record  to  be  transmitted  to  the  clerk  of 
this  court  and  filed  in  his  office  within  one 
year  from  such  date,  an  appeal  allowed 
thereon  within  one  year  and  two  months 
from  the  entry  of  the  judgment  or  decree 
complained  of  will  not  be  dismissed  because 
a  transcript  of  the  record  is  not  filed  within 
such  time. 

For  other  oases,  see  Appeal  and  Error,  III. 
f,  in  Dig.  1-52  N.  8. 

Fixtures  —  machinery. 

2.  Machinery  and  like  appliances  used  in 
connection  with  real  estate  become  irremov- 
able fixtures  when  the  following  conditions 
concur:  First,  such  property  must  in  some 
way  be  attached  to  the  real  estate;  second, 
it  must  be  adapted  to  the  use  being  made  of 
that  part  of  the  real  estate  to  which  it  is 
attached;  and,  third,  it  must  be  the  inten- 
tion of  the  party  placing  such  property  upon 
the  real  estate  to  make  it  a  permanent  ac- 
cession to  the  freehold. 
For  other  cases,  see  Fixtures,  1.  in  Dig. 

1 -52  N.  8. 


Same  — -  common  use  of  property. 

3.  If  such  property  is  placed  upon  the 
real  estate  and  both  are  used  together  for 
the  accomplishment  of  the  same  purpose  or 
design,  that  will  be  sufficient  to  meet  the 
first  requirement. 

For  other  cases,  see  Fixtures,  I.  in  Dig. 
1-52  N.  8. 

Same  — -  adaptability. 

4.  In  the  case  of  grantor  and  grantee,  if 
it  be  shown  that  the  property  is  adapted  to 
the  use  being  made  of  the  real  estate  and  is 
attached  thereto,  it  will  be  presumed  that 
it  was  intended  to  become  a  part  of  such 
real  estate;  but  such  presumption  may  be 
overcome  by  showing  that  the  owners  of  the 
property  treated  it  as  personalty  during  the 
time  it  was  being  used  in  connection  with 
the  real  estate. 

For  other  cases,  see  Fixtures,  III.  in  Dig. 
1-52  N.  8. 

(February  20,  1917.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Raleigh  County  in 
favor  of  plaintiff  in  a  suit  to  enjoin  de- 
fendant from  removing  certain  machinery 
and  appliances,  which  are  claimed  by  both 
plaintiff  and  defendant,  from  a  woolen  mill. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  H.  Rardin  and  File  A  File, 
for  appellant: 

The  machinery  and  appliances  in  question 
having  been  treated  by  all  parties  as  per- 
sonal property  and  dealt  with  as  such,  they 
are  now  estopped  to  deny  that  it  is  personal 
property,  and  the  court  therefore  erred  in 
holding  it  to  be  real  estate  because  attached 
to  the  freehold. 


tention  of  the  parties  was  held  to  control 
and  to  overcome  the  presumption  that  the 
articles  in  question  were  fixtures  which  the 
court  considered  would  otherwise  arise  from 
their  attachment  to  the  realty  and  their 
adaptability  to  the  purposes  for  which  the 
latter  was  being  used.  This  view  is  in  ac- 
cord with  many  cases  in  which  intention 
was  held  to  be  the  controlling  element  in 
determining  whether  an  article  was  a  fix- 
ture. In  Ewell  on  Fixtures,  2d  ed.  pp.  30, 
31,  the  author,  after  stating  the  tests  for 
determining  what  should  be  regarded  as 
fixtures,  says:  "Of  these  three  tests,  the 
clear  tendency  of  modern  authority  seems 
to  be  to  give  pre-eminence  to  the  question 
of  intention  to  make  the  article  a  permanent 
accession  to  the  freehold,  and  the  others 
seem  to  derive  their  chief  value  as  evidence 
of  such  intention."  Among  other  cases 
quoting  this  rule  with  approval  are:  Fifield 
v.  Farmers'  Nat.  Bank,  148  111.  163,  39  Am. 
St.  Rep.  166,  35  N.  E.  802,  and  Owings  v. 
Estes,  256  111.  553,  43  L.R.A.(N.S.)  675, 
100  N.  E.  205. 


In  Brobst  v.  Marty,  162  Wis.  296,  156 
N.  W.  195,  it  is  said  that,  "while  physical 
annexation  is  an  important  consideration 
in  determining  whether  an  article  or  build- 
ing iB  a  fixture,  the  intention  of  the  parties 
is  the  controlling  consideration  in  deter- 
mining the  question." 

And  it  is  held  in  Vail  v.  Weaver,  132  Pa. 
363,  19  Am.  St.  Rep.  598,  19  Atl.  138,  that 
mere  physical  annexation  does  not  make  the 
thing  annexed  a  fixture,  but  that  the  inten- 
tion to  annex,  whether  rightfully  or  wrong- 
fully, is  the  legal  criterion. 

In  the  syllabus  by  the  court  in  Bromich 
v.  Burkholder,  98  Kan.  261,  L.R.A.1916F, 
1275,  158  Pac.  63,  it  is  said  that  "the  in- 
tention of  the  parties  is  one  of  the  biggest 
elements  in  determining  whether  machinery 
in  a  building  has  become  part  of  the  realty/' 

The  above  cases  are  merely  illustrative 
of  many  cases  supporting  the  rule  an- 
nounced in  Snuffer  v.  Spawgler. 

For  various  specific  questions  in  relation 
to  fixtures,  see  L.R.A.  Indexes  under  the 
title,  "Fixtures," 
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1*  Cyc.   1046 ;   Potts  v.  Smith,  3  Rawle, 
3ftl,  24  Am.  Dec.  369;  Cross  v.  Weare  Com- 
mission Co.    153  111.  499,  46  Am.  St.  Rep. 
K3,  38  N.  E.   1038;  Gartland  v.  Hickman, 
66  W.  Va.  85,  67  L.R.A.  694,  49  S.  E.  14. 

Possession  of  the  machinery  and  appli- 
ances by  defendant,  and  knowledge  by  plain- 
tiff at  the  time  he  purchased  the  factory 
property  from  his  brother-in-law,  Fitzpat- 
rick,  that  defendant  elaimed  the  machinery 
and  appliances,  were  sufficient  notice  to  put 
him  upon  inquiry. 

Fouae  v.  Gilfillan,  45  W.  Va.  231,  32  S.  E. 
178;  Robinson  v.  Crenshaw,  84  Va.  348,  5 
S.  E.  222;  19Cyc.  1054. 

If  plaintiff  claimed  to  be  an  innocent  pur- 
chaser of  the  machinery  and  appliances  he 
would  only  be  such  to  the  amount  paid,  viz,, 
$171. 

Webb  v.  Bailey,  41  W.  Va.  468,  23  S.  E. 
644. 

Failure  to  except  machinery  and  appli- 
ances in  the  two  deeds  to  Fitzpatrick  was 
clearly  a  mistake  of  the  scrivener,  Rardin, 
and  under  the  evidence  the  court  should 
have  reformed  the  deeds. 

Deitz  t.  Providence  Washington  Ins.  Co. 
33  W.  Va.  541,  25  Am.  St.  Rep.  908,  11 
S.  E.  50;  Pennybacker  v.  Laidley,  33  W.  Va. 
625,  II  S.  E.  39;  Alexander  v.  Newton,  2 
Gratt.  266. 

Messrs.  C.  M.  Ward  and  A.  P.  Farley, 
for  appellee. 

Ritz,  J.,  delivered  the  opinion  of  the 
court: 

At  the  threshold,  we  are  met  with  a  mo- 
tion to  dismiss  the  appeal  herein  upon  two 
grounds:  First,  that  the  appellant  did  not 
deposit  with  the  clerk  within  six  months 
after  the  cause  had  been  docketed  a  sum 
sufficient  to  pay  for  printing  the  record; 
and,  second,  because  more  than  one  year 
and  two  months  had  elapsed  from  the  date 
of  the  decree  appealed  from  before  the  rec- 
ord in  the  case  was  filed  with  the  clerk  of 
this  court.  The  decree  complained  of  was 
rendered  on  the  10th  day  of  July,  1915. 
The  petition  for  the  appeal  was  filed  in  the 
office  of  the  clerk  of  the  circuit  court  of 
Raleigh  county,  and  a  bond  given,  with  se- 
curity approved  by  said  clerk,  on  the  29th 
day  of  May,  1916,  as  provided  by  §  5  of 
chapter  135  of  the  Code  (8  4985).  The 
original  record,  together  with  the  petition 
for  the  appeal,  was  thereupon  .transmitted 
by  the  clerk  of  the  circuit  court  of  Raleigh 
county  to  the  clerk  of  this  court,  in  accord- 
ance with  the  provisions  of  said  §  5.  Upon 
the  receipt  of  said  record  by  the  clerk  of 
this  court*  the  same  was  considered  by  the 


court,  and  on  the  2d  day  of  June,  1916,  the 
appeal  was  granted,  and  the  original  record 
returned  to  the  clerk  of  the  circuit  court  of 
Raleigh  county  by  the  clerk  of  this  court, 
and  at  the  same  time  the  appeal  was  dock- 
eted in  this  court  and  the  process  issued 
thereon.  It  then  became  the  duty  of  the 
clerk  of  the  circuit'  court  of  Raleigh  county 
to  make  a  transcript  of  the  record  in  order 
that  the  same  might  be  printed.  He  did 
this,  and  this  transcript  was  filed  in  the 
office  of  the  clerk  of  this  court  on  the  7th 
day  of  October,  1916.  Appellant  was  there- 
upon notified  that  the  cost  of  printing  the 
record  would  be  approximately*$140,  and  on 
the  23d  day  of  October,  1916,  he  deposited 
that  sum  with  the  clerk  of  this  court,  and 
the  record  was  printed  and  the  printed 
record  filed  on  the  3d  day  of  January,  1917. 

Section  17  of  chapter  135  of  the  Code 
(§  4997)  provides  that  no  process  shall 
issue  upon  any  appeal,  writ  of  error,  and 
supersedeas  unless  the  record  is  delivered  to 
the  clerk  of  this  court  within  one  year  and 
two  months  from  the  entry  of  such  decree 
or  judgment*  In  this  case  the  appellee  con- 
tends that  the  transcript  made  out  by  the 
clerk  of  the  circuit  court  is  the  record  re- 
ferred to  which  must  be  presented  within 
one  year  and  two  months.  We  cannot  give 
assent  to  this  construction  of  the  statute. 
Section  3  of  chapter  135  (§  4983)  provides 
that  the  petition  for  the  appeal  or  writ  of 
error  must  be  presented  and  filed  within 
one  year  from  the  date  of  the  rendition  of 
the  judgment  or  the  entry  of  the  decree. 
The  provisions  of  §  3  and  §  17,  read  to- 
gether, mean  that,  in  a  case  where  original 
papers  are  transmitted  to  the  clerk  of  this 
court,  these  papers  must  be  transmitted  and 
be  in  the  hands  of  the  clerk  of  this  court, 
together  with  the  petition  for  the  writ  of 
error  or  appeal,  within  one  year  from  the 
entry  of  the  judgment  or  decree  complained 
of.  In  this  case  the  petition  for  the  appeal 
was  filed  within  one  year,  and  the  original 
record  was  transmitted  to  the  clerk  of  thus 
court  and  filed  in  his  office  within  one  year, 
so  that  the  provisions  of  the  statute  in  this 
regard  have  been  complied  with. 

The  other  ground  relied  upon  for  dismis- 
sal of  the  appeal  is  that  the  money  for 
printing  the  record  was  not  deposited  with 
the  clerk  within  six  months  after  the  case 
was  docketed.  The  record  shows  that  the 
case  was  docketed  on  the  2d  day  of  June, 
1916,  and  that  the  deposit  for  printing  the 
record  was  made  on  the  23d  day  of  October, 
1916.  This  deposit  seems  to  have  been 
made  within  six  months  from  the  time  the 
appeal  was  docketed,  and  to  be  a  clear  com- 
pliance with  the  provision  of  |  18  of  chap- 
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ter  185  of  the  Code  (§  4998).  The  motion 
to  dismiss  the  appeal  is  therefore  overruled. 

The  question  for  decision  in  this  case  in- 
volves the  ownership  of  certain  machinery, 
claimed  by  both  the  plaintiff  and  the  de- 
fendant, situate  in  a  factory  in  Raleigh 
county.  It  seems  that  about  twenty-five 
years  ago  one  C.  Perry  Spangler  acquired  a 
small  tract  of  land  in  Raleigh  county  and 
erected  thereon  a  building  for  the  purpose 
of  operating  a  woolen  factory  therein.  He 
purchased  certain  machinery  for  the  pur- 
pose, which  is  the  subject  of  controversy  in 
this  case.  This  machinery  consists,  as  ap- 
pears from  the  testimony  of  C.  Perry  Spang- 
ler, of  a  wool  picker,  two  cards,  spinning 
machine,  three  looms,  and  one  reel.  It  is 
testified  by  C.  Perry  Spangler  that  this  ma- 
chinery stands  in  the  factory  upon  its  own 
legs,  and  that  the  turbine  wheel  with  which 
it  is  operated  also  stands  on  its  own  legs. 
The  witness  illustrates  the  way  the  machin- 
ery is  placed  in  the  mill  by  stating  that  it 
stands  upon  the  factory  floor  as  a  desk 
stands  upon  the  floor  of  a  room.  Exception 
is  made  in  the  case  of  the  spinning  machine, 
which  appears  to  be  operated  on  a  track 
placed  in  the  floor  of  the  building  in  the 
same  manner  that  a  railroad  car  is  operated 
on  a  railroad  track.  None  of  these  machines 
are  in  any  way  fastened  to  the  building,  so 
that  they  can  all  be  easily  removed  without 
damage  or  injury  either  to  the  machinery 
or  to  the  building.  It  is  material  to  state 
that  the  testimony  shows  that  the  machin- 
ery was  assessed  as  personal  property  and 
taxes  paid  upon  it  as  personal  property. 

In  the  month  of  May,  1890,  C.  Perry 
Spangler  Bold  a  half  interest  in  the  factory 
to  one  John  Furrow  and  Mary  E.  Furrow, 
his  wife,  and  by  deed  of  the  10th  of  May, 
1899,  conveyed  the  half  interest  in  the  real 
estate  to  the  said  John  Furrow  and  wife. 
Furrow  sold  the  interest  owned  by  him  in 
the  factory  in  the  month  of  July,  1906,  to 
M.  A.  Spangler,  and  conveyed  the  interest 
in  the  real  estate  to  the  said  M.  A.  Spang- 
ler by  deed  dated  the  24th  day  of  July, 
1906.  In  April,  1911,  C.  Perry  Spangler 
sold  the  other  one-half  interest  in  the  prop- 
erty to  W.  H.  Spangler,  together  with  some 
other  property,  and  by  deed  of  April  29, 
1911,  he  conveyed  the  real  estate  to  W.  H. 
Spangler.  This  sale  to  W.  H.  Spangler  was 
made  partly  on  credit,  and  to  secure  the  de- 
ferred instalments  of  purchase  money  W.  H. 
Spangler  and  his  wife  executed  to  S.  S. 
Sutphin,  trustee,  a  deed  of  trust  conveying 
this  real  estate,  together  with  the  other  real 
estate  purchased  by  him  from  C.  Perry 
Spangler,  as  security  for  the  deferred  in- 
stalments of  purchase  money.  In  none  of 
these   deeds   is  the  machinery  specifically 


mentioned.  After  making  this  deed,  M.  A. 
Spangler  died,  and  his  widow  was  appointed 
his  administratrix.  Appraisers  were  ap- 
pointed, and  they  appraised  his  personal 
property,  including  his  one-half  interest  in 
the  machinery  in  controversy  in  this  case. 
Such  personal  property  as  was  appraised 
was  sold  by  the  administratrix,  and  the  one- 
half  interest  in  this  machinery  was  pur- 
chased  by  the  defendant,  W.  H.  Spangler,  at 
the  sale.  The  widow  of  M.  A.  Spangler, 
before  she  completed  the  administration  of 
the  estate  of  her  deceased  husband,  remar- 
ried. She  thereupon  resigned  as  adminis- 
tratrix of  his  estate,  and  T.  T.  Fitzpatrick 
was  appointed  in  her  stead.  She  had  not 
yet  disbursed  the  money  received  from  the 
sale  of  the  personal  property,  and  when 
Fitzpatrick  was  appointed  as  such  admin- 
istrator this  money  was  turned  over  to  him, 
and  was  by  him  paid  upon  the  debts  of 
M.  A.  Spangler.  It  appears  from  the  evi- 
dence that  T.  T.  Fitzpatrick  knew  that  this 
machinery  had  been  sold  by  the  administra- 
trix, and  that  part  of  the  money  which  she 
turned  over  to  him  was  from  the  proceeds 
of  this  sale. 

The  personal  estate  of  M.  A.  Spangler  was 
not  sufficient  to  pay  his  debts,  and  W.  H. 
Spangler,  having  a  debt  against  the  estate, 
instituted  a  suit  in  chancery  for  the  pur- 
pose of  subjecting  the  real  estate  to  the 
payment  of  the  debts.  An  account  was 
taken  6f  the  liens  against  the  real  estate, 
including  the  lien  of  the  deed  of  trust  afore- 
said, as  well  as  of  the  debts  of  M.  A.  Spang- 
ler remaining  unpaid,  and  commissioners 
were  appointed  to  make  sale  of  the  real  es- 
tate in  satisfaction  of  said  liens  and  said 
debts.  These  special  commissioners  adver- 
tised for  sale  the  interest  of  Spangler  in 
this  real  estate,  together  with  the  other  real 
estate  owned  by  him,  and  made  Bale  thereof, 
and  it  is  testified  by  one  of  the  commission- 
ers who  made  the  sale  that  he  announced  at 
the  time  the  sale  was  made  that  the  ma- 
chinery was  not  being  sold;  that  it  had 
theretofore  been  sold  by  the  administratrix, 
and  would  not  be  included  in  the  sale  being 
then  made  by  the  special  commissioners. 
T.  T.  Fitzpatrick  became  the  purchaser  at 
this  sale  of  the  interest  of  M.  A.  Spangler 
in  this  factory  real*  estate.  He  claims  that 
he  did  not  hear  the  announcement  that  the 
machinery  was  not  being  sold,  but  he  was 
present  at  the  sale  of  thiB  machinery  made 
by  the  administratrix,  and  he  also  dis- 
bursed the. proceeds  of  the  sale  made  by  the 
administratrix,  and  knew  that  it  was  pro- 
ceeds of  the  sale  of  this  machinery.  There- 
after the  special  commissioner  under  the 
order  of  the  court  conveyed  the  real  estate 
so  sold  and  purchased  by  T.  T.  Fitzpatrick 
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to  torn.     la  thia  deed  thene  is  no 'Specific 
mention  made    of  the  machinery.     Subse- 
quently,   tha    defendant,   W.   H.   Spangler, 
wild  to  T.  T.  Fitepatrick  his  half  Interest 
in  this  real  estate;  and  by  deed  dated  the 
27th  day  of-  January,  1916,  conveyed  the 
same  to  said  Fitepatrick.    At  the  time  of 
the  sale  of   this  half  interest  by   W.   H. 
Spangler   to  Fitepatrick,  W.  H.   Spangler 
was  arranging  to  ereet  another  structure  on 
some  real  estate  owned  by  him,  for  the  pur- 
pose of  operating  a  woolen  factory,  and  it 
was   agreed  between  hub   and  Fitepatrick 
that  he  might  allow  the  machinery  to  re- 
main in  the  building,  the  half  interest  in 
which  was  sold  by  him  to  Fitepatrick,  until 
such  time  as  he  had  his  building  completed 
and  ready  to  receive  it,  not  to  be  later  than 
the  1st  day  of  July.    This  agreement  and 
understanding    is     fully    proven.      Subse- 
quently,   T.    T.    Fitepatrick    conveyed    the 
whole  of  this  real  estate  to  the  plaintiff, 
J.  F.  Snuffer,  Snuffer  making  a  small  cash 
payment  and  giving  notes  for  the  deferred 
payments,  which  notes  are  still  in  the  pos- 
session of  Fitepatrick.    When  W.  H.  Spang- 
ler completed  his  building  and  was  ready  to 
remove  the  machinery,  Snuffer  set  up  the 
claim  that  it  belonged  to  the  real  estate, 
and  denied  his  right  to  remove  it  from  the 
building  and  upon  Spangler'*  attempt  to 
take  possession  of  it  Snuffer  filed  his  bill 
and  obtained  an  injunction  against  its  re- 
moval.   Upon  the  hearing  the  circuit  court 
perpetuated  the  injunction  and  decreed  that 
the  machinery  was  part  of  the  real  estate. 
It  will  be  observed  that  in  none  of  the  deeds 
is  the  machinery  specifically  mentioned,  -so 
that    the    question    here    for    decision    is 
whether  this  property  belongs  to  the  plain- 
tiff, J.  F.  Snuffer,  as  part  of  the  real  estate, 
or  to  the  defendant,  W.  H.  Spangler,  as 
personal  estate.    If  it  is  part  of  the  real 
estate,  then  it  is  the  property  of  the  plain- 
tiff, he  having  acquired  a  one-half  interest 
by  the  deed  from  the  special  commissioners, 
and  the  other  one  half  by  his  deed  from 
W.  H.  Spangler  and  wife.    If  it  is -personal 
estate,  it  is  the  property  of  the  defendant* 
W.  H.  Spangler,  he  being  the  owner  of  a 
one-half  interest  in  it  by  the  purchase  from 
his  father,  C.  Perry  Spangler,  and  the  other 
one-half  interest  by  his  purchase  from  the 
administratrix  at  the  sale  of  the  personal 
property  of  M.  A.  Spangler,  deceased. 

The  question  of  when  property  of  this 
character  is  to  be  treated  as  .part  of  the 
realty  and  when  as  a  mere  personal  chattel 
is  one  of  some  difficulty.  Ewell,  in  his  work 
on  Fixtures,  at  §  21,  after  reviewing  the 
authorities,  concludes:  "But  the  weight  of 
modern  authority  and  of  reason,  keeping  in 
mind  the  exceptions  as  to  constructive  an- 
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nexation  admitted  by  all  the  authorities  to 
exist,  seems  to  establish  the  doctrine  that 
the  true  criterion  of  an  irremovable  fixture 
constate  in  the  united  application  of  several 
teste:  (1)  Real  or  constructive  annexation 
of  the  article  in  question  to  the  realty. 
(2)  Appropriation  or  adaptation  to  the  use 
or  purpose  of  that  part  of  the  realty  with 
which  it  is  connected.  (3)  The  intention 
of  the  party  making  the  annexation  to  make 
the  article  a  permanent  accession  to  the 
freehold,  this  intention  being  inferred  from 
the  nature  of  the  article  affixed,  the  rela- 
tion and  situation  of  the  party  making  the 
annexation  and  the  policy  of  the  law  in  re- 
lation thereto,  the  structure  and  mode  of 
the  annexation,  and  the  purpose  or  use  for 
which  the  annexation  has  been  made." 

McFadden  v.  Crawford,  86  W.  Va.  671, 
32  Am.  St.  Rep.  694,  15  S.  E.  408,  is  cited 
as  controlling  in  this  case.  In  that  case 
the  property  involved  consisted  of  two  large 
machines  for  the  purpose  of  making  spikes, 
which  were  to  be  placel  upon  foundations 
erected  in  the  plant,  and  to  be  operated  in 
connection  with  the  other  machinery  in  the 
plant.  One  of  the  machines  had  been  placed 
upon  its  foundation;  the  other  had  not  been 
so  placed,  but  was  npon  the  premises,  when 
an  attachment  was  sued  out  and  levied  upon 
both  machines.'  They  were  held  to  be  part 
of  the  real  estate  upon  the  theory  that  while 
one  of  them  was  not  actually  annexed  still 
the  intention  of  the  owner  was  clearly  to 
annex  it,  and  upon  the  further  theory  that 
they  were  such  machinery1  as  was  clearly 
adaptable  and  necessary  to  the  operation  of 
the  plant.  It  would  appear  from  this  that 
the  fact  that  the  machines  were  or  were  not 
attached  to  the  real  estate  was  not  con- 
sidered as  of  great  importance,  but  the 
controlling  factor  in  that  case  was  the  in- 
tention of  the  owner  of  the  property.  It 
being  determined  from  his  acta,  and  from 
the  character  of  the  machinery  with  which 
he  was  dealing,  that  it  was  his  intention  to 
make  it  a  part  of  the  plant,  the  conclusion 
was  that  it  became  an  irremovable  fixture. 

The  case  of  Gartland  v.  Hickman,  56  W. 
Va.  75,  67  L.R.A.  604,  49  S.  E.  14,  involved 
the  right  to  remove  machinery  and  appli- 
ances which  had  been  used  by  a  lessee  in 
operating  for  oil.  The  fixtures  involved  in 
that  case  were  attached  to  the  realty,  but 
from  all  of  the  circumstances  and  the  con* 
duct  of  the  business  the  court  came  to  the 
conclusion  that  the  other  two  elements  neces- 
sary to  make  them  fixtures  did  not  exist, 
that  is,  the  intention  of.  the  owner  of  the 
property  to  make  it  a  part  of  the  realty  at 
the  time  it  was  placed  thereon,  and  the 
adaptability  of  the  machinery  to  the  use  of 
the  real  estate  bv  the  owner  thereof ,  and 
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held  that  the  lessee  had  the  right  to  remove 
the  fixtures. 

In  the  case  of  Taffe  v.  Warnick,  3  Blackf . 
Ill,  23  Am.  Dec.  383,  the  supreme  court  of 
Indiana  held  that  a  carding  machine  situate 
in  the  building  erected  for  the  purpose  of 
carrying  on  carding,  ready  to  be  put  in  oper- 
ation, and  standing  on  the  floor  in  its  usual 
place  of  operation,  but  not  fastened  to  the 
building,  is  personal  property  and  subject 
to  execution.  The  court  in  that  case  seemed 
to  think  that  there  was  a  different  rule 
when  the  question  arose  between  landlord 
and  tenant  from  that  existing  when  the 
controversy  was  between  a  grantor  and  a 
grantee,  or  a  judgment  creditor  and  the 
owner  of  the  property.  We  think,  however, 
the  rule  is  the  same  in  all  cases,  but  be- 
cause of  the  relation  of  landlord  and  tenant 
there  is  no  presumption  of  an  intention  to 
treat  the  particular  property  as  irremov- 
able fixtures.  In  other  words,  there  is  no 
difference  in  the  rule,  but  because  of  the  re- 
lation of  the  parties  it  is  easier  of  applica- 
tion in  the  one  case  than  in  the  other. 

In  the  case  of  Binkley  v.  Forkner,  117  Ind. 
176,  3  L.R.A.  33,  19  N.E.  753,  the  supreme 
court  of  Indiana  laid  down  the  rule  for  the 
determination  of  this  question,  as  follows: 
"The  criterion  of  an  immovable  fixture  is 
the  united  application  of  three  requisites: 
(1)  Real  or  constructive  annexation  of  the 
article  in  question  to  the  freehold;  (2)  ap- 
propriation or  adaptation  to  the  use  or  pur- 
pose of  that  part  of  the  realty  with  which  it 
is  connected;  (3)  the  intention  of  the  party 
making  the  annexation  to  make  the  article 
a  permanent  accession  to  the  freehold." 

A  similar  rule  was  laid  down  by  the  su- 
preme court  of  Pennsylvania  in  the  case  of 
Vail  v.  Weaver,  132  Pa.  363,  10  Am.  St. 
Rep.  598,  19  Atl.  138,  the  court  holding  that 
where  it  appeared  that,  even  though  the 
property  was  attached  to  the  real  estate 
and  was  adaptable  to  the  use  to  which  the 
real  estate  was  being  put,  still,  if  it  is 
shown  that  it  was  the  intention  when  it 
was  so  attached  that  it  should  remain  per- 
sonalty, this  should  control,  and  the  prop- 
perty  be  treated  as  personalty. 

In  New  York  it  has  been  held,  in  the  case 
of  McRea  v.  Central  Nat.  Bank,  66  N.  Y. 
489,  that  "the  criterion  of  a  fixture  is  the 
union  of  these  three  requisites:  First,  ac- 
tual annexation  to  the  realty  or  something 
appurtenant  thereto;  second,  application  to 
the  use  or  purpose  to  which  that  part  of 
the  realty  to  which  it  is  connected  is  appro- 
priated; third,  the  intention  of  the  party 
making  the  annexation  to  make  a  perma- 
nent accession  to  the  freehold." 

In  Edwards  &  B.  Lumber  Co.  v.  Rank,  57 
Neb.  323,  73  Am.  St.  Rep.  514,  77  N.  W. 


765,  the  court  held  that  the  controlling  con- 
sideration was  the  intention  of  the  parties. 

In  Fifield  v.  Farmers'  Nat.  Bank,  148  111. 
163,  39  Am.  St  Rep.  166,  35  N.  E.  802,  the 
court  laid  down  the  rule  for  determining 
when  such  property  was  fixtures,  and  when 
mere  chattels,  as  follows:  "The  rule  for 
determining  what  are  to  be  regarded  as  fix- 
tures is  as  follows:  First,  real  or  construc- 
tive annexation  of  the  thing  in  question  to 
the  realty;  second,  appropriation  or  adap- 
tation to  the  use  or  purpose  of  that  part  of 
the  realty  with  which  it  is  connected;  and, 
third,  the  intention  of  the  party  making  the 
annexation  to  make  it  a  permanent  acces- 
sion to  the  freehold,  this  intention  being  in- 
ferred from  the  nature  of  the  article  affixed, 
the  relation  and  situation  of  the  party  mak- 
ing the  annexation  and  the  policy  of  the 
law  in  relation  thereto,  the  structure  and 
mode  of  the  annexation,  and  the  purpose 
or  use  for  which  the  annexation  has  been 
made." 

See  also  Hewitt  v.  General  Electric  Go. 
164  111.  420,  45  N.  E.  725;  Thomson  v. 
Smith,  111  Iowa,  718,  50  L.R.A.  780,  82  Am. 
St.  Rep.  541,  83  N.  W.  789;  Atchison,  T.  & 
S.  F.  R.  Go.  v.  Morgan,  42  Kan.  23,  4  L.R.A. 
284,  16  Am.  St.  Rep.  471,  21  Pac.  809. 

From  the  foregoing  authorities  we  con- 
clude that  personal  property  used  in  con- 
nection with  real  estate  is  fixtures  and  part 
of  the  realty,  when  the  following  conditions 
concur:  First,  it  must  be  attached  to  the 
real  estate,  and  by  this  we  do  not  mean  that 
it  has  to  become  so  attached  as  to  do  seri- 
ous damage  to  the  realty  or  to  the  property 
itself  in  order  to  remove  it,  but  that  it  must 
be  so  attached  as  that  the  two,  the  real 
estate  and  the  fixtures,  work  together  to 
one  end;  second,  it  must  be  reasonably 
necessary  and  adapted  to  the  purposes  for 
which  the  real  estate  is  being  used;  and, 
third,  it  must  be  the  intention  of  the  party 
placing  such  property  upon  the  real  estate 
to  make  it  a  part  thereof.  If  the  first  two 
of  these  elements  concur, — that  ib,  its  at- 
tachment to  the  real  estate  and  its  adapta- 
bility to  the  purposes  for  which  the  real 
estate  is  being  used, — it  will  be  presumed 
that  the  party  attaching  it  intended  that  it 
should  be  a  part  of  the  real  estate,  unless  a 
contrary  intention  appears  from  the  con- 
duct of  the  parties  in  relation  to  it.  In  this 
case  we  find  that  the  property  was  reason- 
ably necessary  and  well  adapted  to  the  pur- 
pose for  which  the  real  estate  was  at  the 
time  being  used.  We  find  that  it  was  at- 
tached  to  the  real  estate  in  such  manner  as 
would  make  it  a  part  of  the  real  estate, 
the  other  essential  elements  concurring,  and 
from  the  fact  that  these  two  elements  con- 
cur we  would  conclude  that  it  was  a  part 
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of  the  real  estate  and  passed  by  the  deeds, 
were  it  not  for  the  further  fact  that  the 
eondoct  of  all  of  the  parties  in  relation  to 
this  particular  machinery  shows  a  clear  in* 
tattion  to   treat  it  as  personal  property. 
C.  Perry  Spangler,  when  he  placed  it  in  the 
building,  showed  such  intent  by  having  it  as- 
lessed  as  such,  and  this  intention  persisted 
down  to  the  time  of  the  death  of  M.  A. 
Spangler.    After  the  death  of  M.  A.  Spang- 
ler, his  personal  representatives  showed  a 
like  intent  by  having  it  appraised  as  per- 
sonal estate  and  sold  as  such.    After  Fits- 
Patrick  became  the  owner  of  the  real  estate, 
he  showed  an  intent  and  purpose  to  treat 
this  machinery    as    personal    property   by 
agreeing  with  W.  H.  Spangler,  who  claimed 
to  be  the  owner  of  it,  that  he  might  remove 
it  from  the  building  at  any  time  before  the 
1st  of  July,  1915.    From  these  facts,  which 
clearly  appear,  we  conclude  that  the  pre- 
sumption of  intention  on  the  part  of  the 
owner  of  this  machinery  that  it  should  be- 
come a  part  of  the  real  estate  is  overcome; 
that  this  machinery  is  therefore  personal 
property;  that  the  title  to  the  half  interest 
of  M.  A.  Spangler  therein  passed  to  W.  H. 
Spangler  at  the  sale  made  by  his  adminis- 
tratrix; that  the  title  to  W.  H.  Spangler's 


half  interest  did  not  pass  to  T.  T.  Fitspat- 
rick  by  the  deed  made  by  W.  H.  Spangler 
to  Fitspatriek;  and  that  no  title  thereto 
passed  to  J.  F.  Snuffer  by  the  deed  from 
Fitzpatrick  to  him. 

It  is  contended,  however,  that  the  plain- 
tiff in  this  suit  was  an  innocent  purchaser 
of  this  property,  and  should  not  be  charged, 
with  this  lack  of  intention  on  the  part  of 
the  former  owners  to  treat  it  as  realty.  It 
appears  that  he  has  only  paid  a  small  part 
of  the  consideration,  and,  of  course,  he  could 
only  be  an  innocent  purchaser  to  the  extent 
that  he  has  paid  the  consideration.  Aside 
from  this,  he  admits  that  he  knew  before 
his  purchase  from  Fitzpatrick  that  W.  H. 
Spangler  claimed  to  be  the  owner  of  this 
machinery;  and,  knowing  of  this  claim  be- 
fore he  made  his  purchase,  he  cannot  be 
heard  to  say  that  he  is  an  innocent  pur- 
chaser for  value. 

Finding  that  the  property  in  controversy 
belong  to  the  defendant,  we  reverse  the  de- 
cree of  the  Circuit  Court  of  Raleigh  County, 
dissolve  the  injunction  awarded  herein,  and 
dismiss  the  plaintiff's  bill. 

Petition  for  rehearing  denied  April  10, 
1917. 


ALABAMA  SUPREME  COURT. 

OWINGS  LUMBER  COMPANY  et  al., 

Appts., 

V. 

MARILOU  MARLOWE. 


(—  Ala. 


76  So.  926.) 


Bills  and  notes  —  effect  of  maker's  taa> 
ing  as  collateral. 

1.  A  promissory  note  is  not  extinguished 
by  going  into  the  hands  of  the  maker  as  col- 
lateral security  for  a  note  of  a  stranger. 
For  other  cases,  see  Bills  and  Not 69,  VI.  c, 

in  Dig.  1-52  N.  S. 

Same  —  transfer  to  stranger. 

2.  A  note  extinguished  by  passing  into 
the  hands  of  the  maker  may  be  revived  by 
transferring  it  to  another. 

For  other  coxes,  see  Bills  and  Notes,  VI.  c, 
in  Dig.  1-52  N.  8. 

Pledge  —  collateral      mortgage  —  re- 
moval of  timber. 

3.  One  holding  the  mortgage  of  a  stranger 
aa  collateral  security  for  a  promissory  note 
may  enjoin  the  removal  of  timber  from  the 

Note.  —  As  to  the  effect  of  the  reissue  of 
a  bill  or  note  that  has  been  paid  by  or 
transferred  to  a  party  primarily  liable 
thereon,  see  annotation  following  Bank  of 
Willard  v.  Pennsylvania  &  K.  Fire  Brick 
Co.  post,  170,  and  references  therein  to  an- 
notation on  related  questions. 

UU.1918E. 


mortgaged  property,  although  the  value  of 
the  land  without  the  timber  will  be  suffi- 
cient security  for  his  claim,  and  the  quesr 
tion  of  the  solvency  or  insolvency  of  the 
mortgagor  is  immaterial. 
For  other  cases,  see  Pledge  and  Collateral 
Security,  II.  in  Dig.  1-52  N.  8. 

(November  15,  1917.) 

APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Court  for  Pickens  County 
in  favor  of  complainant  in  a  suit  to  fore* 
close  a  mortgage  and  to  enjoin  the  removal 
of  timber  on  the'  mortgaged  land.   Affirmed. 

Complainant  advanced  to  Mrs.  Lida  H. 
Jones  $4,600,  for  which,  on  February  25, 
1913,  she  and  her  husband  executed  to  com- 
plainant a  promissory  note  secured  by  a 
mortgage,  and,  in  addition,  assigned' to  her 
as  collateral  security  a  certain  mortgage, 
executed  by  defendant  Owings  to  Mrs. 
Jones  in  November,  1911,  with  a  debt  due 
of  $2,800  and  interest,  covering  the  800 
acres  of  land  involved  in  the  case,  and  be- 
ing the  mortgage  sought  to  be  foreclosed. 
The  direct  security  given  to  complainant 
was  a  mortgage  upon  country  lands  and 
town  lots  alleged  to  be  worth  about  $11,000. 

The  Owings  mortgage  was  assigned  by 
Mrs.  Jones  to  a  certain  bank  in  December, 
1911,  as  collateral'  security  for  her  note 
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for  a  debt  of  $3,156.50.  A  year  later, 
after  default  in  payment,  the  bank  trans- 
ferred and  sold  the  note  of  Mrs.  Jones  to 
defendant  Owings  for  a  recited  cash  con- 
sideration of  $3,222.80,  assigning  with  the 
note  the  principal  mortgage  directly  seeur- 
ing  it;  and  also  the  mortgage  and  note  of 
'Owings  held  by  the  bank  as  collateral. 

In  March,  1913,  Owings  "granted,  bar- 
gained, sold,  and  conveyed"  the  Jones  note 
and  mortgage  to  complainant  for  a  con- 
sideration of  $3,399.33,  and  also  the  other 
note  and  mortgage,  "together  with  the 
premises  therein  described."  The  recital  in 
the  deed  was  as  follows:  "This  transfer 
and  assignment  is  made  without  any  war- 
ranty or  guaranty  of  title  to  any  of  the 
property  mentioned  in  either  of  said  mort- 
gages above  described,  and  without  re- 
course of  any  liability  whatever  on  us." 

Messrs.  Curry  A  Robinson,  for  appel- 
lants. 

Messrs.  Foster,  Verner  &  Rice,  Patton 
A  Patton,  and  H.  A.  A  D.  K.  Jones,  for 
appellee : 

In  a  case  in  which  the  mortgagor  or  his 
grantee  is  commiting  waste,  on  or  of  the 
mortgaged  premises,  thereby  materially  re- 
ducing the  value  of  the  property,  a  tem- 
porary injunction  will  lie  in  aid  of  a  bill 
to  foreclose  the  mortgage,  and  should  be 
retained  pending  the  suit. 

Moses  Bros.  v.  Johnson,  88  Ala.  517,  16 
Am.  St.  Rep.  58,  7  So.  146;  Coleman  v. 
Smith,  56  Ala.  368;  Coker  v.  Whitlock,  54 
Ala.  180;  Gravlee  v.  Williams,  112  Ala. 
544,  20  So.  952;  27  Cyc.  1270,  1271;  39 
Cyc.  1625,  1626;  1  Jones,  Mortg.  §  684; 
High,  Inj.  444,  445;  King  v.  Smith,  2  Hare, 
239,  67  Eng.  Reprint,  99,  7  Jur.  694,  18 
Eng.  RuL  Cas.  98;  Moriarty  v.  Ashworth, 
43  Min.  1,  19  Am.  St.  Rep.  203,  44  N.  W. 
531. 

Somerville,  J.,  delivered  the  opinion  of 
the  court: 

It  has  been  held  in  this  state,  in  line 
with  the  general  current  of  authority,  that 
"where  the  maker  of  a  promissory  note 
becomes  the  proprietor  of  it  in  the  regular 
course  of  trade  (after  it  had  been  in  cir- 
culation), it  is  extinguished  ipso  facto." 
Wallace  v.  Branch  Bank,  1  Ala.  565. 

The  respondent  Owings  did  not  become 
the  owner  of  his  own  note  to  Mrs.  Jones. 
He  received  it  merely  as  collateral  security 
for  Mrs.  Jones's  note  to  the  bank.  Mrs. 
Jones's  note  was  the  principal  obligation, 
and  of  it  Owings  did  become  the  owner. 
His  interest  in  his  own  note  was  limited 
and  conditional.  It  was  but  a  collateral 
security  appendant  to  the  Jones  note,  and 
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when  he  transferred  the  Jones  note  to 
complainant  he  transferred  its  collateral 
security  with  it.  The  rule  first  above^ stated 
has  no  application  to  such  a  case.  But 
apart  from  this,  even  if  a  promissory  note 
were  discharged  by  its  transfer  in  due 
course  to  its  maker,  the  maker  may  revive 
it  by  transferring  it  to  another,  and  as  to 
the  maker,  the  note  and  all  of  its  securities 
are  thereby  continued  in  force  as  a  new 
and  primary  obligation.  The  deed  of  trans- 
fer executed  by  Owings  and  his  wife  to 
complainant  for  a  valuable  consideration 
recognized  the  Owings  note  and  mortgage 
to  Mrs.  Jones  as  valid  and  subsisting  obli- 
gations,, and  operates  as  a  complete  estop- 
pel against  the  claim  now  made  by  Owings 
that  they  had  been  discharged. 

Complainant's  contention  is  that  the  suf- 
ficiency of  the  lands  as  security  for  the 
Owings  note  to  Mrs.  Jones  is  the  only  ques- 
tion presented  by  the  bill,  and  not  whether 
complainant  has  a  sufficient  margin  of  se- 
curity for  her  claim  against  Mrs.  Jones, 
outside  of  the  timber  on  the  lands  in  the 
Owings  mortgage. 

Respondents'  contention,  on  the  other 
hand,  is  that  the  question  is  whether  com- 
plainant has  sufficient  security  for  her 
$4,000  note  from  Mrs.  Jones,  apart  from 
the  timber  on  the  Owings  lands;  and  if  so, 
then  there  is  no  ground  for  equitable  inter- 
vention by  injunction.  If  complainant's 
contention  is  correct,  the  pleadings  and 
evidence  fully  support  t}ie  chancellor's  rul- 
ing. If,  on  the  other  hand,  respondents' 
contention  is  correct,  we  think  the  chan- 
cellor's action  was  erroneous,  since  on  the 
undisputed  evidence  complainant  has  as 
security  for  a  $4,000  debt,  with  interest, 
lands  worth  about  $12,000,  without  the 
timber  here  sought  to  be  preserved. 

But  complainant  does  not  seek  to  fore- 
close her  own  mortgage  from  Mrs.  Jones. 
On  the  contrary,  she  is  proceeding  to  fore- 
close only  the  Owings  mortgage  to  Mrs. 
Jones,  and  in  so  doing  she  is  in  equity  but 
the  agent  of  Mrs.  Jones,  exercises  the  rights 
of  Mrs.  Jones,  and  must  account  to  her 
for  the  proceeds  of  this  property.  In  this 
aspect  of  the  case  complainant  succeeds  to 
and  is  entitled  to  enforce  the  equitable 
rights  of  Mrs.  Jones,  exactly  the  same  as 
if  Mrs.  Jones  were  here  suing  in  her  own 
person. 

We  conclude,  therefore,  that  complainant 
is,  upon  the  showings  submitted  to  the 
chancellor,  entitled  to  the  retention  of  the 
writ  bf  injunction  pending  the  final  decree, 
under  the  principles  declared  in  Moses  Bros, 
v.  Johnson,  88  Ala.  517,  16  Am.  St.  Rep. 
58,  7  So.  146. 

While  the  insolvency  of  the  mortgagor, 
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Owings,  or  of  liig  vendee,  the  Owings  Lum- 
ber Company,  would  aggravate  the  necessity 
for  protection  of  the  security  by  injunction, 
such  insolvency  is  not  an  element  of  the 
equity  here  invoiced.  The  rule  is  that  if 
threatened  injury  "is  irreparable  in  its  na- 
ture, as  in  the  cutting  of  timber,  and  so 
impairs  the  mortgage  security  as  to  render 
it  inadequate,  the  mortgagee  may  have  ah 
injunction  without  averring  or  proving  the 
insolvency  of  the  mortgagor."  I  High,  Inj. 
4th  ed.  S  480. 


Indeed,  why  should  the  law  allow  a  mort- 
gagee to  be  stripped  of  the  security  upori 
which  he  has  relied;  and  remitted  to  a 
purely  personal  remedy  against  the  mort- 
gagor? The  wrong  is  not  in  merely  ren- 
dering the  mortgage  debt  uncollectable,  but 
in  rendering  it  insecure,  and  impairing,  if 
not  destroying,  its  commercial  value. 

Let  the  decree'  be  affirmed. 

Anderson,  Oh.  J.,  and  Mayfleld  and 
Thomas,  JJ.,  concur. 


TENNESSEE  SUPREME  COURT. 

W.  L.  HORN 
v. 

R.  W.  NICHOLAS  et  al.,  Appts. 

(139  Tenn.  453,  201  S.  W.  766.) 

Replevin  — ■«-  to  recover  note  held  under 
forged  indorsement  —  title. 

1.  The  transfer  under  a  genuine  indorse- 
ment of  a  fictitious  note,  fabricated  by  a 
sales  agent  to  take  the  place  of  one  which 
he  had  taken  for  property  of  his  principal 
and  transferred  under  a  forged  indorsement 
as  collateral  security  for  his  own  debt,  car- 
ries no  title  to  the  genuine  instrument 
which  will  enable  the  transferee  to  maintain 
replevin  to  recover  it  from  the  one  holding 
it  under  the  forged  indorsement. 

For  other  oases,  see  Replevin,  I,  a,  in  Dig, 
1S2  N,  8. 

Bills  and  notes  —  constructive  delivery 
—  fabricated  instrument. 

2.  No  constructive  delivery  of  a  note 
which  can  become  the  basis  of  an  equitable 
right  to  its  possession  is  effected  by  the  in* 
dorsement  and  transfer  of  an  instrument 
fabricated  by  an  agent  to  take  the  place  of 
the  genuine  one,-  which  he  has  transferred 
aider  a  forged  indorsement  as  collateral  for 
his  own  debt. 

For  other  cases,  see  Bills  and  Notes,  I,  6, 
in  Dig.  1^52  X.  8. 

Estoppel  —  to  question  indorsement  ot 
note. 

3.  The  payee  of  a  note  who  at  the  in- 
stance of  the  holder  gave  a  written  ac- 
knowledgment of  the  genuineness  of  his  in- 
dorsement is  estopped  to  question  such 
genuineness  in  favor  of  the  maker,  who.  pur- 
chases the  note  before  maturity  for  renego- 
tiation, which  estoppel  will  work  to  prevent 
the  payee's  prior  equitable  assignee  of  the 
note  from  claiming  title  to  it  as  against  the 

Note.  —  As  to  the  effect  of  the  reissue  of 
a  bill  or  note  that  has  been  paid  by  or 
transferred  to  a  party  primarily  liable 
thereon,  see  annotation  following  Bank  of 
Willard  v.  Pennsylvania  &  K.  Fire  Brick 
Co.  post,  170,  and  references  therein  to  an- 
notation on  related  questions. 
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maker's  transferee  on  the  ground  that  the 
indorsement  was  a  forgery. 
For  other  cases,  see  Estoppel,  III,  e  and  w, 
in  Dig.  1-62  K.  8. 

(March  16,  1918.) 

APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Court  for  Davidson  County 
dismissing  a  bill  as  to  two  of  the  defend* 
ants,  filed  to  recover  possession,  of  a  certain 
note  held  by  the  defendant  bank  under  a 
forged  indorsement.     Affirmed.-. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  W.  Alters,  I*.  J.  Rust,  and 
P*  Mi  Bass,  for  appellants. 

Messrs.  Knight  Se  Bessley,  for  appellee; 

WllUama,  J.,  delivered  the  opinion  of 
the  court: 

This  is  owe  of  numerous  suits  that  have 
arisen  by  reason  of  a  series  of  gross  frauds 
perpetrated  by  one  Everett  Philpot,  who 
was  formerly  engaged  in  the  business  of  a 
real  estate  agent  in  the  city  of  Nashville. 
The  bill  of  complaint  in  this  cause  was  filed 
by  Horn  against  R  W.  Nicholas,  Everett 
Philpot,  W.  B.  Holeomb,  and  the  Cumber- 
land Valley  National  Bank,  to  recover  by 
writ  of  replevin  from  the  last-named  de- 
fendant  the  possession  of  a  note  for  $2,000, 
executed  by  Holeomb  to  Nicholas,  on  Octo- 
ber 12,  1912,  due  three  years  from  that 
date;  and,  in  the  alternative,  to  have  that 
note  subjected  to  the  payment  of  complain* 
ant's  claim  against  Nicholas  by  reason  of  a 
claimed  assignment  thereof  to  complainant 
by  Nicholas;  an  impoundment  of  the  note 
in  the  handB  of  the  Cumberland  Valley  Bank 
also  being  sought.  The  history  of  this  note 
is  as  follows: 

In  October,  1912,  Philpot,  as  agent  for 
Nicholas,  Bold  a  farm  to  Holeomb,  the  latter 
executing  to  Nicholas  three  negotiable  notes 
for  $2,000  each  (the  one  involved  here  being 
of  the  series ),  due  one,  two,  and  three 
years,  respectively,  from  date,  and  secured 
by  an  express  vendor's  lien  on  the  realty 
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sold.  Philpot  was  handed  the  three  notes 
by  Nicholas  for  safe -keeping  in  a  safe  in 
the  office  of  the  former. 

Philpot  borrowed  of  the  Hermitage  Na- 
tional Bank  $5,000,  and  took  the  three  notes 
from  the  safe,  forged  the  signature  of  Nich- 
olas as  indorser  thereon,  and  pledged  the 
same  as  collateral  to  the  last-named  bank 
to  secure  his  own  note  of  $5,000,  due  in  four 
months  from  March  — ,  1913.  Philpot's 
note  was  renewed  several  times.  Sometime 
prior  to  June  6,  1914,  Holcomb  paid  to  Phil- 
pot a  sum  sufficient  to  discharge  one  of  the 
notes,  and  Philpot  paid  $1,000  on  his  own 
note  to  the  Hermitage  Bank;  whereupon 
Philpot  renewed  his  note  to  the  bank  in  the 
sum  of  $4,000,  with  the  three  $2,000  notes 
yet  attached  as  collateral  security. 

Nicholas,  unmindful  of  the  forgery  and 
of  the  wrongful  use  Philpot  had  made  of 
his  notes,  sought  to  make  use  of  them  in  a 
transaction  of  his  own.  Philpot  advanced 
to  his  client,  Nicholas,  $1,717  on  the  first 
note  of  the  series,  but  told  him  that  to  fur- 
ther the  transaction  referred  to  it  would  be 
necessary  for  him  to  indorse  all  of  the  notes 
to  Philpot.  The  latter  presented  to  Nicho- 
las three  instruments  which  purportedly 
were  those  signed  by  Holcomb.  In  fact, 
Philpot  this  time  had  cleverly  forged  the 
name  of  Holcomb  as  maker  to  three  ficti- 
tious notes,  exact  duplicates  of  the  true 
notes;  and  these  were  indorsed  by  Nicholas 
under  the  belief  that  he  was  indorsing  the 
genuine  notes  of  Holcomb  to  himself.  There 
were,  then,  two  series:  the  three  genuine 
notes,  with  the  name  of  the  payee  Nicholas 
forged  as  indorser,  in  the  possession  of  the 
Hermitage  Bank;  and  the  three  forged 
notes,  bearing  the  genuine  signature  of 
Nicholas  as  indorser.  One  of  the  last-named 
Philpot  negotiated,  November  13,  1913,  to 
complainant,  Horn,  who  took  the  same  be- 
lieving, as  did  Nicholas,  that  it  was  one  of 
the  true  notes  executed  by  Holcomb  for  the 
realty. 

Rumors  of  other  frauds  of  Philpot  becom- 
ing current  in  the  city,  the  officers  of  the 
Hermitage  Bank  called  Nicholas  into  the 
banking  house,  showed  him  the  true  Hol- 
comb notes  with  his  name  on  the  back,  and 
asked  whether  those  signatures  were  his 
own.  Nicholas  pronounced  the  signatures 
to  be  his,  and  at  the  request  of  the  bank 
officers  executed  a  written  statement,  June 
9,  1914,  to  this  effect:  "I  have  been  shown 
three  notes  (describing  them)  by  the  offi- 
cials of  the  Hermitage  National  Bank.  I 
recognize  my  indorsement  on  them  as 
genuine." 

Holcomb,  the  maker,  was  also  called  in  to 
pass  upon  the  genuineness  of  his  signature, 
which  he  did. 


Holcomb  did  his  banking  business  at  the 
Cumberland  Valley  Bank  and  desired  to 
have  his  notes  carried  by  that  bank.  He 
applied  to  that  bank  for  money  with  which 
to  take  the  notes  over  from  the  Hermitage 
Bank.  A  loan  of  $4,000  was  granted  him, 
with  the  understanding  that  the  two  last 
maturing  notes  would  be  brought  from  the 
Hermitage  Bank  and  pledged  as  collateral 
to  Holcomb's  note  to  the  Cumberland  Valley 
Bank.  Holcomb  using  said  funds  to  acquire 
them,  the  Hermitage  Bank,  with  the  consent 
of  Philpot,  turned  the  notes  over  to  Hol- 
comb, and  two  of  them  were  duly  pledged 
as  collateral,  as  had  been  prearranged.  It 
is  the  last  maturing  one  of  said  notes  that 
complainant  seeks  to  reach, — the  counter- 
part of  the  false  instrument  Nicholas  had 
indorsed  to  him. 

It  appears  that,  at  the  time  Holcomb  took 
the  notes  from  the  Hermitage  Bank,  he  had 
knowledge  of  the  contents  of  the  above-writ- 
ten declaration  of  Nicholas  touching  the 
validity  of  his  indorsements,  and  had  been 
told  by  the  bank's  president  that  Nicholas 
had  carefully  examined  the  signatures  on 
the  backs  of  the  notes.  Later  on,  meeting 
Nicholas  on  the  streets  of  the  city,  Hol- 
comb had  referred  to  the  incident  of  thus 
vouching  to  the  bank  as  to  the  maker's  sig- 
natures, when  Nicholas  stated  to  Holcomb 
that  his  own  signatures  on  these  notes  were 
also  genuine. 

It  does  not  appear,  however,  that  Hol- 
comb informed  the  Cumberland  Valley  Bank 
of  Nicholas's  personal  assurance  to  him,  or 
that  Nicholas  made  any  direct  representa* 
tions  to  that  bank  respecting  the  notes. 
That  bank  relied  upon  Holcomb's  assuring 
himself  that  the  notes  were  genuine  in  every 
respect;  and  the  president  of  the  bank  says 
he  relied  for  the  validity  of  the  notes  in 
every  respect  upon  the  statements  made  to 
him  by  Holcomb,  after  an  examination  by 
the  latter.  So  far  as  he  can  recall,  the 
written  declaration  of  Nicholas  as  to  his 
indorsement  was  never  shown  that  bank. 

It  is  therefore  argued  in  behalf  of  com- 
plainant, Horn,  that  the  Cumberland  Valley 
Bank  cannot  claim  that  Nicholas  is  es- 
topped, or  that  complainant,  as  his  privy, 
is  estopped,  since  the  bank  was  not  misled. 
to  its  hurt  in  taking  the  notes  as  collateral 
in  reliance  on  anything  said  to  it  or  done 
by  Nicholas.  Failing  such  an  estoppel,  it  is 
further  contended  that  the  defendant  bank 
cannot  hold  the  note  sued  for  under  the 
forged  indorsement  of  Nicholas,  and  .that 
complainant,  as  transferee  of  Nicholas,  is 
thereby  entitled  to  the  relief  it  seeks. 

How  far  are  these  insistences  of  complain- 
ant sustainable? 
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Nicholas  is  a  defendant,  and  has  filed  no 
cross  bill  seeking  affirmative  relief. 

We  have  little  difficulty  in  determining 
tint  complainant  is  not  entitled  to  the 
remedy  of  replevin  to  get  possession  of  the 
note  held  by  the  Cumberland  Valley  Bank. 

Xo  delivery  oi  any  real  note  for  $2,000 
was  made  to  Horn,  and  short  of  that  there 
was  no  transference  of  the  true  $2,000  note 
which  could  vest  legal  title  in  him.  Since 
the  passage  of  the  Negotiable  Instruments 
Act,  every  contract  on  a  negotiable  instru- 
ment is  incomplete  until  delivery  of  the  in- 
strument for  the  purpose  of  giving  effect 
thereto.    §  16;  also,  3  R.  C.  L.  967. 

Gregory  v.  Ross,  9  Baxt.  599,  is  relied 
upon  by  complainant  as  sustaining  his  con- 
trary insistence;  but  the  rule  in  that  case, 
if  ever  sound,  has  been  abrogated  by  the 
terms  of  the  uniform  act. 

We  need  not  decide  whether  the  facts  gave 
rise  to  an  equitable  assignment  of  the  true 
$2,000  note  to  complainant,  Horn,  in  this 
aspect  of  the  case.  If  it  be  conceived  or  con- 
ceded that  the  indorsement  bv  Nicholas  to 
Horn  on  the  forged  note  amounted  to  an 
equitable  assignment  of  one  of  the  real 
notes,  of  equal  amount  and  same  maturity, 
to  complainant,  Horn,  by  Nicholas,  we  think 
it  clear  that  such  an  equitable  assignee  can- 
not maintain  replevin,  as  is  here  sought. 
Complainant  to  that  end  must  show  right 
of  possession  of  ownership  by  a  title  recog- 
nized at  law,  as  distinguished  from  one 
which  is  recognized  only  in  courts  of  equity. 
Rice  v.  Crow,  6  Heisk.  28;  Richmond  Type 
k  Electrotype  Foundry  v.  Carter,  133  Tenn. 
489,  182  S.  W.  240,  and  cases  cited. 

But  another  phase  of  complainant's  bill 
presents  more  difficulty.  He  seeks,  as  stated, 
to  set  up  an  equitable  right  to  the  real  note 
in  the  possession  of  the  Cumberland  Valley 
Bank,  and  to  demonstrate  that  the  bank  has 
no  legal  claim  to  the  paper  as  against  Nich- 
olas, because  of  the  forgery  of  the  signa- 
ture of  Nicholas;  and  therefore  that  the 
bank  has  no  defense  as  against  complainant, 
treated  as  Nicholas's  equitable  assignee. 

We  need  not  decide,  in  this  aspect  of  the 
litigation,  whether  since  the  enactment  of 
the  Negotiable  Instruments  Law  there  can 
be  such  an  equitable  assignment  of  a  note 
without  a  delivery  actual  or  constructive, 
or  whether  the  fact  of  indorsing  the  forged 
note  with  intention  to  negotiate  and  deliver 
a  real  one  would  constitute  an  equitable 
Alignment  of  the  valid  instrument. 

But  Horn  contends  that  there  was  a  con- 
structive delivery  to  him  by  Nicholas.  Con- 
structive delivery  is  recognized  in  one  of 
the  general  provisions  of  the  Negotiable  In- 
struments Law,  thus:  "'Delivery'  means 
transfer  of  possession,  actual  or  construc- 
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tive,  from  one  person  to  another."  We  are 
unable  to  comprehend  how  Nicholas  could 
make  a  constructive  delivery  of  an  instru- 
ment that  was  not  in  his  own  possession  or 
control.  The  true  note  of  Nicholas  was  in 
the  possession  of  another,  the  bank,  at  the 
time  he  purported  to  transfer  it  to  Horn; 
and  we  hold  the  contention  that  there  was  a 
constructive  delivery  to  be  unsound. 

If  such  an  equitable  assignment  be  as* 
sumed  for  purposes  of  test  and  disposition 
of  the  cause,  complainant  confronts  a  diffi- 
culty in  the  doctrine  recognized  in  this 
state,  to  the  effect  that  the  affording  of 
that  form  of  relief  is  in  order  to  the  at- 
tainment of  just  results,  and  that  an  equi- 
table assignment  will  be  enforced  or  not,  in 
the  sound  discretion  of  the  chancellor,  ac- 
cording to  the  circumstances  of  the  case,  but 
not  so  as  to  defeat  the  rights  of  third  per- 
sons  which  have  intervened.  Trabue  v. 
Bankhead,  2  Tenn.  Ch.  412;  2  Pom.  Eq. 
Jur.  3d  ed.  |  714. 

Did  Holcomb  in  taking  over  the  notes 
from  the  Hermitage  Bank  have  a  status 
that  admits  of  his  asserting  an  estoppel  as 
against  complainant? 

Where  the  maker  before  its  maturity  ac- 
quires his  own  note,  the  common-law  au- 
thorities were  divided  as  to  his  fight  to  be 
treated  as  a  holder  for  the  purpose  of  re- 
issuance. Some  of  the  cases  held  that  pay- 
ment in  such  case  extinguished  the  instru- 
ment, so  that  the  maker's  subsequent  trans- 
feree could  not  hold  the  other  parties  to  the 
instrument  liable.  The  doctrine  of  the  other 
line  of  authorities  is  thus  stated  and  ap- 
proved in  8  C.  J.  692,  where  the  cases  pro 
and  contra  are  collected:  "According  to 
the  better  authority,  such  a  payment  oper- 
ates as  a  mere  purchase,  and  the  payer  may 
reissue  the  instrument  before  maturity,  and 
his  transferee  may  recover  thereon  against 
all  parties  to  the  instrument  as  a  bona  fide 
holder  *for  value/' 

The  reasoning  in  support  of  the  latter 
rule  may  be  thus  summarized:  The  inten- 
tion of  the  maker  to  pay  his  paper  before 
maturity  is  the  more  improbable.  His  un- 
dertaking is  to  pay  at  maturity,  not  before; 
"payment  means  payment  in  due  course,  and 
not  by  anticipation;"  before  maturity  he, 
as  well  as  a  third  person,  may  discount  the 
instrument,  and  the  fact  that  the  paper  is 
in  the  maker's  possession  should  not  import 
notice  that  it  has  been  extinguished.  Its 
negotiability,  which  originally  was  for  the 
full  period  up  to  maturity  date,  is  not  cut 
short  or  destroyed  by  reason  of  the  fact  that 
it  has  come  into  the  maker's  possession  be- 
fore maturity. 

In  Morley  v.  Culverwell,  7  Mees.  &  W. 
174,  151  Eng.  Reprint,  727,  Lord  Abinger, 
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G.  B.,  said:  "A  bill  ia  not  properly  paid 
and  satisfied  according  to  its  tenor  unless 
it  be  paid  when  due;  and  consequently,  if  it 
be  satisfied  before  it  is  due,  by  an  arrange* 
ment  between  the  drawer  and  acceptor,  that 
does  not  prevent  the  acceptor  jfrom  negoti- 
ating it." 

Mr.  Daniel,  in  the  last  edition  of  his  Ne- 
gotiable Instruments  (page  914) ,  after  quot- 
ing the  language  of  the  above  decision, 
states  that  in  the  first  edition  he  had  stated 
the  law  to  be  in  accord  with  the  New  York 
or  minority  rule,  but  that  "examination,  of 
the  English  authorities,  and  of  the  South 
Carolina  case,  has  satisfied  him  of  the  error, 
and  that  the  English  view  is  correct." 

This,  we  believe,  is  also  the  conception  of 
bankers  and  men  of  commerce  as  to  the 
rights  of  such  parties;  and  it  evidently  was 
the  one  acted  upon  in  the  instant  case.  The 
doctrine  admits  of  convenient  results  in 
practical  operation,  as  the  facts  of  this  case 
manifest.  The  maker  was.  permitted  to 
keep  alive  the  lien  securing  the  note  by  be- 
ing allowed  to  acquire  for  reissue;  whereas, 
if  the  note  were  to  be  treated  as  paid,  it 
would  be  necessary  to  create  a  new  lien  to 
secure  a  fresh  note. 

The  Negotiable  Instruments  Law,  it  ap- 
pears, is  framed  to  accord  with  this  view, 
By  its  §  119  (5)  it  is  provided  that  "a  ne- 
gotiable instrument  is  discharged  when  the 
principal  debtor  becomes  the  holder  of  the 
instrument  at  or  after  maturity  in  his  own 
right/'  thus  indicating  that  by  acquisition 
before  maturity  a  discharge,  precluding  re- 
negotiation, does  not  result.  By  £  50  it  is 
provided:  "Where  an  instrument  is  nego- 
tiated back  to  a  prior  party,  such  party 
may,  subject  to  the  provisions  of  this  act, 
reissue  and  further  negotiate  the  same.  But 
he  is  not  entitled  to  enforce. payment  thereof 
against  any  intervening  party  to  whom  he 
is  personally  liable." 

The  privilege  of  acquiring  in  negotiation 
and  of  reissuing  is  thus  broadly  in  favor  of 
any  prior  party.  And  by  §  30  an  instru- 
ment is  negotiated  when  it  is  transferred 
from  one  person  to  another  in  such  manner 


as  to  constitute  the  transferee  the  holder 
thereof. 

It  therefore  appears  that  if  Holcomb  was 
led,  as  he  claims,  to  acquire  the  paper  from 
the  Hermitage  Bank  as  from  one  which  held 
the  note  under  Nicholas's  indorsement,  and 
which  could  pass  title  in  a  negotiation  back 
to  him,  he  had  status  to  invoke  estoppel 
against  complainant,  claiming  in  the  right 
of  Nicholas.  Holcomb  would  be  in  the  atti- 
tude of  parting  with  his  money  in  taking 
over  the  paper  on  faith  that  the  Hermitage 
Bank  held  the  instruments  under  valid  in- 
dorsements. His  was  a  purchase  and  he 
became  a  holder,  qualified,  and  with  limited 
rights,  it  is  true;  and  in  respect  thereof  he 
could  be  misled  to  his  hurt.  A  second  satis- 
faction of  his  notes  would  now  threaten  Hol- 
comb without  fault  on  his  part,  otherwise. 

We  hold  that  upon  the  facts  stated  Nicho- 
las is  estopped,  and  that  Horn  is  affected  by 
the  same  even  if  he  were  treated  as  having 
the  equitable  assignment  he  claims. 

When  Nicholas  gave  the  written  state- 
ment to  the  Hermitage  Bank,  he  must  be 
taken  to  have  understood  fully  that  it  re- 
lated to  instruments  that  were  negotiable 
in  character,  and  that  were  so  to  remain  un- 
til maturity  dates,  long  distant;  and,  fur- 
ther, that  it  would  be  relied  on  by  any  per- 
son in  negotiating  with  the  bank  for  the 
notes  to  whom  knowledge  of  the  statement 
might  come.  He  equipped  the  then  holder 
of  the  notes  with  evidence  of  his  own  mak- 
ing of  the  holder's  ostensible  power  to 
transfer.  The  case  is  peculiarly  one  for  the 
application  of  the  doctrine  of  estoppel  in 
pais. 

The  estoppel  having  thus  once  arisen  in 
favor  of  Holcomb,  it  inured  to  the  benefit 
of  one  thereafter  purchasing  or  taking  as 
security  the  instruments  from  him, — in  this 
case  the  Cumberland  Valley  Bank.  10  R.  C. 
L.  p.  809;  and  note  to  Holzbog  v.  Bakrow, 
50L.R.A.(N.S.)   1028. 

The  bill  of  complaint  was  properly  dis- 
missed as  to  defendants  Holcomb  and  the 
Cumberland  Valley  Bank.    Affirmed. 
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SECURITY  STATE  BANK  OP  ROSE- 
DALE,  Appt., 
v. 

W.  D.  CLARKE  et  aL 
(99  Kan.  18,  160  Pac.  1149.) 

Bills  and  notes  —  reissue  —  restriction 

of  liability. 

1.  Where  a  note  secured  by  a  mortgage  is 
assigned  before  maturity  'to  dne  of  the  mak 


by  means  of  an  indorsement  stating  that 
the  transfer  is  without  recourse  upon  either 
of  the  makers  individually,  and  that  the 
assignee  "assumes  and  agrees  to  pay  the 
said  note  as  between  the  makers  thereof/' 

Headnotes  by  Mason,  J. 

Note.  —  As  to  the  effect  of  the  reissue  of 
a  bill  or  note  that  has  been  paid  by  or 
transferred  to  a  party  primarily  liable 
thereon,  see  annotation  following  Bank  of 
Willard  v.  Pennsylvania  &  K.  Fire  Brack 
Co.  Post,  170,  and  references  therein  to 


era,  and  reissued  by  him  to  a  new  obligee  I  notation  on  related  questions, 
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the  makers  are  thereby  relieved  from  per- 
sonal liability  to  any  subsequent  holder  of 
the  note. 

For  other  cases,  see  Bills  and  Notes,  III.  b, 
3,  in  Dig.  1^52  N.  8. 

Action  —  to  recover  note  —  joinder. 

2.  Xo  error  is  committed  in  allowing  the 
claim  of  the  assignor  of  a  note  to  recover  it, 
because  of  fraud  practised  in  obtaining  it 
from  him,  to  be  litigated  upon  proper  plead- 
ings in  an  action  brought  by  a  subsequent 
holder  to  foreclose  a  mortgage  which  it 
secures,  where  all  the  persons  affected  are 
parties,  and  the  issue  is  submitted  to  a  jury. 
For  other  cases,  see  Action  on  Suit,  II.  d, 

in  Dig.  1S2  N.  8. 

Bills   and    notes  —  recovering    posses* 
sion. 

3.  The  owner  of  a  note  who  has  been 
fraudulently  deprived  of  it  may  reclaim  it 
against  one  who  acquired  it  after  maturity 
from  the  perpetrator  of  the  fraud  (or  from 
one  who  obtained  it  from  him  without  a 
valuable  consideration)  without  notice 
thereof,  as  security  for  a  pre-existing  debt. 
For  other  cases,  see  Bills  and  Notes,  V.  b,  3, 

in  Dig.  1-52  N.  8. 

(November  11,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Miami  County  in 
favor  of  defendant  Hampton,  in  an  action 
brought  to  foreclose  a  mortgage  on  certain 
real  estate  given  to  secure  a  note  executed 
by  defendants  Clarke.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  I/ane  St  lame  and  Sheldon  & 
Shively,  for  appellant. 

Messrs.  Frank  M.  Sheridan  and  Ber- 
nard L.  Sheridan,  for  appellees  Clarke: 

Any  person  taking  a  non-negotiable  note 
by  assignment  is  put  upon  his  guard  to 
make  inquiries  of  the  maker  as  to  the 
existence  of  any  grounds  of  legal  defense 
he  may  have. 

Graham  v.  Wilson,  6  Kan.  489. 

One  who  buys  a  note,  bill,  or  other  nego- 
tiable security  in  good  faith  and  for  value 
after  it  is  due  from  one  who  has  no  title 
to  it  acquires  no  title  against  the  true 
owner. 

Eggan  v.  Briggs,  23  Kan.  710. 

The  maker  of  a  promissory  note  may 
avail  himself  of  a  claim  against  the  payee 
by  way  of  a  counterclaim,  as  against  an 
assignee  of  the  note  under  an  assignment 
after  maturity. 

Norton  v.  Foster,  12  Kan.  44. 

Where  a  note,  check,  or  bill  is  trans- 
ferred after  maturity,  the  transferee  takes 
it  subject  to  all  the  defenses  that  are  avail- 
able as  between  the  original  parties. 

Hadden  v.  Rodkey,  17  Kan.  429. 

Mr.  Rufns  A.  Underwood,  for  appellee 
Hampton. 


Mason,  J.,  delivered  the  opinion  of  the 
court: 

The  Security  State  Bank  brought  an 
action  seeking  a  personal  judgment  against 
W.  D.  Clarke  upon  a  note  executed  by  him 
and  his  wife,  and  the  foreclosure  of  a 
real  estate  mortgage  securing  it.  G-.  W. 
Hampton,  one  of  the  defendants,  through 
whom,  by  intervening  assignments,  the 
plaintiff  derived  title,  claimed  to  be  the 
real  owner  of  the  note  and  mortgage,  and 
entitled  to  their  proceeds,  on  the  ground 
that  he  had  been  induced  by  fraud  to 
transfer  them,  and  that  the  plaintiff  had 
not  acquired  them  under  such  circum- 
stances as  to  give  it  the  rights  of  an  inno- 
cent purchaser.  The  court  held  that  the 
admitted  facts  relieved  inarke  from  per- 
sonal liability,  and  submitted  Hampton's 
claim  of  ownership  to  a  jury,  which  found 
in  his  favor,  judgment  being  rendered  on 
the  finding.  The  plaintiff  appeals  from  the 
decision  releasing  Clarke,  and  from  that 
declaring  Hampton  to  be  entitled  to  the 
proceeds  of  the  mortgage. 

1.  The  note  was  executed  July  8,  1910, 
to  the  Citizens9  State  Bank  of  Paola,  and 
was  made  payable  in  two  years.  On  Octo- 
ber 24,  1910,  the  payee  executed  an  assign- 
ment purporting  to  transfer  the  note  and 
mortgage  to  Clarke.  On  February  15, 1911, 
Clarke  delivered  the  papers  to  G.  E.  Hamp- 
ton, with  this  indorsement  on  the  note: 
"The  within  note  is  hereby  transferred  and 
assigned  without  recourse  on  either  of  the 
makers  of  the  said  note  individually  as 
shown  by  the  assignment  of  the  mortgage 
securing  this  note,    W.  D.  Clarke." 

The  assignment  written  on  the  mortgage 
was  in  these  words:  "For  value  received 
I,  the  undersigned,  W.  D.  Clarke,  transfer 
without  recourse  on  me  or  upon  my  wife, 
the  other  maker,  hereby  assign  and  trans- 
fer, to  G.  E.  Hampton,  all  my  right,  title, 
and  interest  in  and  to  a  certain  mortgage 
note  described  in  a  mortgage  executed  by 
myself  and  wife  on  the  following  real  es- 
tate: [Describing  it.]  .  .  As  a  part 
consideration  of  this  assignment  the  said 
G.  E.  Hampton  assumes  and  agrees  to  pay 
the  said  note  as  between  the  makers  thereof. 
The  said  note  having  become  due  prior 
hereto  by  reason  of  the  default  in  the  pay- 
ment of  the  interest  thereon  under  the 
terms  of  said  mortgage,  this  assignment  is 
made  with  the  agreement  on  the  part  of 
the  present  holder  of  the  title  to  said  real 
estate,  subject  to  this  mortgage." 

Subsequently  assignments  of  the  note 
and  mortgage  were  made  by  G.  E.  Hampton 
to  G.  W.  Hampton,  by  G.  W.  Hampton  to 
W.  J.  Hartman,  by  Hartman  to  P.  S.  Car- 
penter, and  by  Carpenter  to  the  plaintiff. 
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By  statute  a  note  is  discharged  when  the 
principal  debtor  becomes  its  holder  at  or 
after  maturity.  Gen.  Stat.  1909,  §  5372. 
Some  difference  of  opinion  exists  as  to 
whether  the  transfer  of  a  note  to  its  maker 
before  it  is  due  effects  a  discharge  so  as  to 
prevent  its  further  negotiation.  4  Am.  & 
Eng.  Enc.  Law,  500,  501.  See  also  8  C.  J. 
342,  584;  3  R.  C.  D.  1272;  note  in  95  Am. 
Dec.  587.  Such  an  assignment  to  one  of 
several  makers  is  held  to  destroy  its  char- 
acter as  a  negotiable  instrument  so  far  as 
to  prevent  the  transfer  by  him  of  a  right 
to  look  to  his  comakers  for  anything  more 
than  contribution.  4  Am.  &  Eng.  Encl. 
Law,  501,  and  note  4.  But  no  reason  is 
apparent  why  a  maker  to  whom  a  note  has 
been  assigned  might  not  in  any  case  reissue 
it  in  such  manner  as  to  make  it  binding 
upon  himself.  Gurry  v.  Lafon,  133  Mo. 
App.  163,  113  S.  W.  246.  Such  an  ar- 
rangement where  a  discharge  had  been  af- 
fected would  of  course  constitute  an  en- 
tirely new  contract.  The  plaintiff  contends 
that  here  the  use  of  the  phrase  "without 
recourse"  in  the  indorsement  only  relieved 
Clarke  from  liability  as  an  indorser,  and 
left  him  still  personally  liable  as  the  maker. 
That  the  parties  actually  intended  that 'he 
should  be  released  in  one  capacity  and  not 
in  the  other  is  hardly  conceivable.  Assum- 
ing, however,  that  the  mere  use  of  the 
term  "without  recourse"  would  have  that 
effect,  on  the  ground  that  custom  has  given 
it  a  meaning  applicable  only  to  an  indorser, 
the  indorsement  on  the  note  adopts  by  ref- 
erence the  provisions  of  the  assignment 
written  on  the  mortgage,  and  the  language 
of  the  latter  makes  it  clear  that  the  parties 
had  in  mind  that  the  assignee  was  to  look 
only  to  the  land  for  the  payment  of  the 
indebtedness,  having  assumed  the  payment 
of  the  note  "as  between  the  makers."  The 
special  contract  by  which  the  transfer  of 
the  note  and  mortgage  was  effected,  being 
shown  by  the  indorsement,  was  binding 
upon  subsequent  assignees,  and  should  be 
enforced  according  to  its  obvious  meaning. 

2.  G.  W.  Hampton  pleaded,  in  substance, 
that  he  had  traded  the  note  and  mortgage 
to  W.  J.  Hartman  for  land  which  he  fraud- 
ulently represented  that  he  owned,  but  to 
which,  in  fact,  he  had  no  title.  Evidence 
was  introduced  in  support  of  the  allega- 
tion, which  was  accepted  by  the  jury  and 
trial  court,  so  that  the  fact  for  the  pur- 
poses of  this  proceeding  must  be  deemed 
to  be  established.  The  plaintiff  contends 
that  Hampton  could  raise  the  question  of 
fraud  only  by  a  direct  attack,  while  that 


which  he  has  here  undertaken  is  collateral. 
If  Hampton  was  defrauded  he  had  a  right 
to  reclaim  the  note  and  mortgage  in  an 
action  brought  for  that  purpose.  All  the 
persons  concerned  or  affected  were  parties 
to  the  foreclosure,  and,  as  the  issue  of 
fraud  was  submitted  to  a  jury,  their  rights 
were  as  fully  protected  as  though  a  sepa- 
rate action  had  been  brought  for  its  deter- 
mination, and  no  error  was  committed  in- 
requiring  it  to  be  decided  in  this  one. 

3.  The  transfer  from  Hartman  to  Car- 
penter was  dated  March  8,  1913,  and  was 
shown  not  to  have  been  made  for  a  valua- 
ble consideration,  so  that  Hampton's  right 
to  reclaim  the  note  was  not  affected  by  it. 
The  vital  question  was  whether  the  bank 
received  the  note  from  Carpenter  under 
such  circumstances  as  to  give  it  the  rights, 
of  an  innocent  holder  as  against  Hampton. 
The  note  being  overdue  at  the  time,  no- 
question  peculiar  to  the  transfer  of  nego- 
tiable paper  was  involved.  The  rule  with 
regard  to  the  past-due  note  was  the  same 
as  in  the  case  of  any  ordinary  personal 
property,  an  owner  who  had  been  fraudu- 
lently induced  to  part  with  its  title  could 
reclaim  it  from  one  who  had  received  it 
without  notice  of  the  fraud,  unless  in  ob- 
taining it  he  had  parted  with  something  of 
value;  and  accepting  it  as  security  for  an 
existing  debt  does  not  meet  that  require- 
ment. Schulein  v.  Hainer,  48  Kan.  249,  29 
Pac.  171;  note  in  36  L.R.A.  161. 

There  was  some  evidence  to  the  effect 
that  the  plaintiff  acquired  the  note  in  con- 
troversy as  collateral  security  for  a  pre- 
existing debt,  and  the  jury  must  be  deemed 
to  have  found  this  to  be  the  case;  for  the 
court  instructed  them,  in  effect,  that  the 
plaintiff's  right  to  be  regarded  as  an  inno- 
cent purchaser  depended  upon  whether  it 
acquired  the  note  for  a  new  consideration, 
or  as  security  for  a  debt  already  incurred. 
The  jury  having  found,  upon  sufficient  evi- 
dence, that  the  plaintiff's  rights  to  the  note 
were  no  greater  than  Hartman's,  it  was 
concluded  by  the  finding  against  him,  and 
Hampton  was  properly  adjudged  to  be  en- 
titled to  the  proceeds  of  the  mortgage. 

Complaint  is  made  of  the  sustaining  of 
an  objection  to  a  question  asked  of  one  of 
the  plaintiff's  witnesses,  but  the  matter  to 
which  it  related  seems  to  have  been  cov- 
ered by  other  testimony,  and  in  any  event 
no  showing  was  made  at  the  hearing  of 
the  motion  for  a  new  trial  as  to  what  the 
answer  would  have  been.  Civ.  Code,  ft  30? 
(Gen.  Stat.  1909,  §  5901). 

The  judgment  is  affirmed. 
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CONNECTICUT  SUPREME  COURT  OF 

ERRORS. 

FAIRFIELD  COUNTY  NATIONAL  BANK, 

Appt., 
v. 

ALFRED  E.  HAMMER. 

(89  Conn.  592,  95  Atl.  31.) 

Bills  and  notes  —  alteration  after  ma- 
turity —  reissuance  -—  effect. 

1.  A  purchaser  of  a  note  which  was  paid 
at  maturity  and  then  altered  as  to  date  and 
reissued  by  the  holder  is  not  a  holder  in 
due  course  so  as  to  be  entitled  to  enforce 
the  instrument,  notwithstanding  a  statute 
providing  that  when  an  instrument  has  been 
materially  altered  and  is  in  the  hands  of  a 
holder  in  due  course  not  a  party  to  the  al- 
teration he  may  enforce  it,  since  the  statute 
applies  to  alterations  before  maturity. 

For  other  cases,  see  Bills  and  Notes,  V.  b,  1, 
in  Dig.  1-52  N.  8. 

Same  —  leaving    note    with    payee  — 
negligence  —  liability. 

2.  The  maker  of  a  note  is  not  so  negli- 
gent, in  leaving  it  in  the  hands  of  the  payee 
after  he  has  paid  it  on  maturity,  as  to  be 
liable  to  the  holder  in  case  the  payee  alters 
the  date  of  the  note  and  reissues  it,  if  re- 
lations of  business  and  friendship  between 
the  parties  are  such  as  to  lead  the  maker 
to  believe  that  the  payee  was  trustworthy. 
For  other  cases,  see  Estoppel,  III.  i,  in  Dig. 

1-52  N.  S. 

Same  —  forged      note  —  surrender  — 

value. 

3.  The  surrender  of  a  note  containing  a 
forged  signature  in  consideration  of  the  exe- 
cution of  a  new  note  does  not  constitute 
value  so  as  to  entitle  the  holder  to  recover 
upon  the  surrendered  note  upon  nonpay- 
ment of  the  substituted  one. 

Tor  other  cases,  see  Bills  and  Votes,  V.  o,l, 
in  Dig.  1-52  N.  8. 

Appeal  —  failure  to  deny  execution  of 
note  —  raising  question. 

4.  A  claim  that  the  alleged  maker  of  a 
forged  note  admitted  liability  by  failing  to 
deny  execution  of  the  note  cannot  be  raised 
for  the  first  time  on  appeal. 

For  other  cases,  see  Appeal  and  Error,  VII. 
h  S,  in  Dig.  1-52  N.  8. 

(July  16,  1915.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Fair- 
field County  in  defendant's  favor  in  an 
action  brought  to  recover  the  amount  al- 

Note.  —  As  to  the  effect  of  the  reissue  of 
*  bill  or  note  that  has  been  paid  by  or 
transferred  to  a  party  primarily  liable 
thereon,  see  annotation  following  Bank  of 
Willard  v.  Pennsylvania  &  K.  Fire  Brick 
Co.  post,  170,  and"  references  therein  to  an- 
notation on  related  questions. 

UU.1918E. 


leged    to    be    due    on    two    certain    notes. 
Affirmed. 

Statement  by  Wheeler,  J.: 

At  the  request  of  one  McDermott,  a  life 
insurance  agent,  the  defendant  gave  him 
his  note,  payable  at  Second  National  Bank 
of  New  Haven,  for  the  amount  of  and  in 
anticipation  of  one  year's  premium  on  his 
life  insurance  policies  negotiated  through 
McDermott.  Subsequently  the  defendant 
paid  these  premiums.  McDermott  dis- 
counted the  note  at  said  bank,  but  did  not 
pay  it  at  maturity,  and  defendant  renewed 
the  note,  and  by  successive  renewals  this 
note  was  carried  at  said  bank.  One  of 
these  renewal  notes  for  $762.89  was  dated 
September  9,  1909,  and  payable  two  months 
from  date.  At  its  maturity  this  note  was 
renewed.  Between  November  9th  and  22d 
McDermott  fraudulently  altered  the  note 
so  paid  at  its  maturity  and  delivered  to 
him,  by  changing  the  date  to  November 
22d  and  the  number  of  months  it  had  run 
to  four,  and  by  erasing  a  memorandum 
upon  its  margin  which  read,  "to  take  up 
note  now  due."  McDermott  had  previously 
discounted  notes  at  plaintiff  bank,  and  on 
July  20,  1909,  discounted  a  note  there  pur- 
porting to  be  signed  by  defendant,  for 
$689.90,  and  payable  to  himself  four 
months  after  date,  at  said  Second  National 
Bank.  The  note  was  a  forgery,  and  is  the 
note  described  in  count  2.  At  its  maturity 
McDermott  brought  to  plaintiff  the  said 
note,  which  had  matured  and  been  paid 
on  September  9th  and  which  had  been  sub- 
sequently altered  by  him,  and  indorsed  it, 
and  plaintiff  paid  him  in  cash  the  difference 
between  this  note  and  the  July  20th  note, 
which  was  taken  up  and  paid  by  the  note 
of  November  22d,  which  is  the  note  de- 
scribed in  count  1.  Under  count  1  the 
plaintiff  seeks  to  recover  upon  the  Novem- 
ber 22d  note.  Under  count  2  the  plaintiff 
seeks  to  recover  upon  the  July  20th  note. 

Mr.  Louis  Goldschmidt,  for  appellant: 
Plaintiff  comes  within  the  provisions  of 
§  4294  of  the  General  Statutes,  providing 
that  when  an  instrument  has  been  mate- 
rially altered  and  is  in  the  hands  of  a 
holder  in  due  course,  not  a  party  to  the 
alteration,  he  may  enforce  payment  thereof 
according  to  its  original  tenor. 

Brannan,  Neg.  Inst.  Law,  2d  ed.  218; 
Joyce,  Defenses  to  Com.  Paper,  §  136, 
p.  164;  Norton,  Bills  &  Notes,  4th  ed.  p. 
322;  Hecht  v.  Shenners,  126  Wis.  31,  105 
N.  W.  309;  Schwartz  v.  Wilmer,  90  Md. 
143,  44  Atl.  1059;  National  Exch.  Bank  v. 
Lester,  194  N.  Y.  471,  21  L.R.A.(N.S.)  402, 
87  N.  E.  779,  16  Ann.  Cas.  770;  Bledsoe  v. 
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City  Nat.  Bank,  7  Ala.  App.  195,  60  So. 
942;  Bothell  v.  Schweitzer,  84  Neb.  271, 
22  L.R.A(N.S.)  263,  133  Am.  St.  Rep.  623, 
120  N.  W.  1129;  Moskowitz  v.  Deutsch,  46 
Misc.  603,  92  N.  Y.  Supp.  721;  Packard  v. 
Windholz,  40  Misc.  347,  82  N.  Y.  Supp.  392; 
Mutual  Loan  Asso.  v.  Lesser,  76  App.  Div. 
614,  78  N.  Y.  Supp.  629;  Colonial  Nat. 
Bank  v.  Duerr,  108  App.  Div.  215,  95  N.  Y. 
Supp.  810;  Massachusetts  Nat.  Bank  v. 
Snow,  187  Mass.  159,  72  N.  E.  959;  Par- 
sons v.  Utica  Cement  Mfg.  Co.  82  Conn. 
339,  135  Am.  St.  Rep.  278,  73  Atl.  785; 
Johnson  County  Sav.  Bank  v.  Walker,  82 
Conn.  26,  72  Atl.  579;  Thorpe  v.  White,  188 
Mass.  334,  74  N.  E.  592. 

If  the  defendant  was  willing  to  trust 
McDermott  to  the  extent  he  must  have 
done,  by  reason  of  such  confidence  an  inno- 
cent party  has  been  wronged,  and  the  de- 
fendant must  stand  the  consequences. 

16  Cyc.  773;  Moskowitz  v.  Deutsch,  46 
Misc.  603,  92  N.  Y.  Supp.  721;  Rockville 
Nat.  Bank  v.  Citizens  Gaslight  Co.  72  Conn. 
576.  45  Atl.  361;  Bank  of  Herington  v. 
Wangerin,  65  Kan.  423,  59  L.R.A.  718,  70 
Pac.  330. 

The  note  described  in  the  first  count  was 
only  substituted  for  the  note  described  in 
the  second  count,  and  the  note  described  in 
the  second  count  was  never  paid.  Upon 
these  facts  the  defendant  is  still  liable,  in 
any  event,  upon  the  note  described  in  the 
second  count. 

7  Cyc.  1013;  Ramsdell  v.  Soule,  12  Pick. 
.127;  Winsted  Bank  v.  Webb,  39  N.  Y.  325, 
100  Am.  Dec.  435;  Hughes  v.  Wheeler,  8 
Cow.  77;  Farmers'  &  M.  Bank  v.  Joslyn, 
37  N.  Y.  353;  First  Nat.  Bank  v.  Buchanan, 
87  Tenn.  32,  1  L.RA  199,  10  Am.  St.  Rep. 
617,  9  S.  W.  202;  Eagle  Bank  v.  Smith,  5 
Conn.  74,  13  Am.  Dec.  37;  Pollak  Bros.  v. 
Niall-Herin  Co.  35  L.R.A.(N.S.)  71,  note. 

Mr.  Leonard  M.  Daggett,  for  appellee: 

When  the  title  of  the  holder  is  ques- 
tioned, the  burden  of  proof  is  upon  him  to 
show  facts  which  otherwise  might  be  pre- 
sumed. 

Parsons  v.  Utica  Cement  Mfg.  Co.  80 
Conn.  60,  66  Atl.  1024;  Johnson  County 
Sav.  Bank  v.  Walker,  79  Conn.  348,  65  Atl. 
132;  Conger  v.  Crabtree,  88  Iowa,  536,  45 
Am.  St.  Rep.  249,  55  N.  E.  335. 

Defendant's  acts  or  omissions  claimed  by 
plaintiff  to  be  negligence  did  not  make 
him  liable. 

Exchange  Nat.  Bank  v.  Bank  of  Little 
Rock,  22  L.R.A  686,  7  C.  C.  A.  Ill,  19 
U.  S.  App.  152,  58  Fed.  140;  Fordyce  v. 
Kominski,  49  Ark.  40,  4  Am.  St.  Rep.  18, 
3  S.  W.  892;  Crawford  v.  West  Side  Bank, 
100  N.  Y.  60,  53  Am.  Rep.  152,  2  N.  E.  881; 
National  Exch.  Bank  v.  Lester,  194  N.  Y. 
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461,  21  LJtA(N.S.)  402,  87  N.  E.  779,  10 
Ann.  Cas.  770;  Greenfield  Sav.  Bank  v. 
Stowell,  123  Mass.  196,  25  Am.  Rep.  67; 
Holmes  v.  Trumper,  22  Mich.  427,  7  Am. 
Rep.  661. 

Wheeler,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  claims  to  recover  upon  the 
note  dated  November  22d  and  described  in 
count  1  as  a  holder  in  due  course  without 
notice  of  its  infirmity.  When  the  title  of 
McDermott,  the  payee  of  this  note,  which 
he  transferred  to  the  plaintiff,  was  shown 
to  have  been  defective,  the  burden  was  on 
the  plaintiff  to  prove  that  it  acquired  its- 
title  as  a  holder  in  due  course.  Gen.  Stat. 
§  4229.  In  the  hands  of  one  other  than  a 
holder  in  due  course  it  was  open  to  the 
same  defenses  as  if  it  were  nonnegotiable 
in  the  hands  of  any  holder  other  than  one 
in  due  course.  Gen.  Stat.  §  4228.  One  of 
the  statutory  essentials  to  constitute  one  a 
holder  in  due  course  of  a  negotiable  note  ia 
that  he  became  the  holder  of  it  before  it 
was  due,  and  without  notice  that  it  had 
been  previously  dishonored. 

One  who  innocently  negotiates  a  note 
after  it  has  matured  and  been  paid  and 
been  fraudulently  altered  as  to  date  and 
time  of  payment  is  not  a  holder  in  due 
course.  Formerly,  material  alterations  in 
an  existing  negotiable  note  without  the 
consent  of  the  parties  to  be  bound  thereby 
made  the  instrument  void  as  to  them  in 
the  hands  of  an  innocent  holder. 

The  first  sentence  of  General  Statutes, 
§  4294,  re-enacts  the  law  as  it  was;  the 
second  sentence  adds  to  it  a  new  exception. 
It  is:  "But  when  an  instrument  has  been 
materially  altered  and  is  in  the  hands  of  a 
holder  in  due  course,  not  a  party  to  the 
alteration,  he  may  enforce  payment  thereof 
according  to  its  original  tenor." 

As  it  seems  to  us,  the  obvious  intention 
of  this  provision  was  to  cover  material  al- 
terations of  a  note  not  yet  due.  It  has  no- 
application  to  alterations  in  a  note  over- 
due. Pensacola  State  Bank  v.  Melton 
(D.  C.)  210  Fed.  57. 

The  plaintiff  further  claims  that  in  per- 
mitting McDermott  to  retain  the  note  of 
September  9th  after  it  had  been  paid  and 
delivered  to  him,  and  thus  giving  him  the 
opportunity  to  alter  the  note  and  negotiate 
it  with  the  plaintiff,  the  defendant  was 
negligent,  and  because  of  his  negligence 
should  be  estopped  to  deny  his  liability 
upon  the  note  to  the  plaintiff.  The  trial 
judge  has  found  that  the  defendant  was 
careless  in  allowing  McDermott  to  retain 
this  note  after  it  had  been  paid,  but  he 
has  declined  to  hold  that,  as  a  consequence. 
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the  defendant  was  liable.  We  do  not  think 
this  finding  compels  such  conclusion.  In  a 
sense  it  was  careless  to  leave  the  note  with 
McDermott  after  it  had  been  paid,  but  the 
business  and  personal  relations  of  confi- 
dence of  the  defendant  with  McDermott 
made  natural  a  less  careful  course  than 
would  have  been  reasonable  with  one  with 
vhom  long-continued  business  and  friendly 
relations  had  not  existed.  We  cannot  say 
as  matter  of  law  that  such  conduct,  under 
the  circumstances  of  this  case,  was  negli- 
gence, and  we  are  satisfied  the  trial  court 
did  not  intend  such  a  conclusion,  either  as 
a  matter  of  law  or  fact.  The  note  was  a 
completed  note,  paid  and  discharged  at  ma- 
turity. It  had  ceased  to  have  a  legal  exist- 
ence. It  was  a  mere  bit  of  paper.  There 
was  nothing  in  the  course  of  his  relations 
with  McDermott  to  cause  the  defendant  to 
distrust  him.  He  could  not  anticipate  that 
McDermott  would  alter  this  paper  and  by 
his  criminal  act  make  it  upon  its  face  a 
live  negotiable  note,  and  thereafter  effect 
its  negotiation.  Had  this  instrument  been 
an  existent,  but  an  incomplete,  note,  and 
McDermott,  to  whom  it  had  been  intrusted, 
had  fraudulently  completed  it,  the  maker 
would  be  held  to  have  foreseen  that  his 
conduct  might  lead  to  this  result,  and  the 
title  of  the  innocent  holder  be  held  good. 
But  the  maker  cannot  reasonably  be  held 
to  foresee  that  the  trusted  holder  of  a  fully 
completed  note  will  fraudulently  alter  its 
terms  and  then  negotiate  it,  and  negli- 
gence cannot  be  predicated  upon  the  failure 
to  anticipate  this  result.  <&£tna  Nat.  Bank 
v.  Winchester,  43  Conn.  391;  Exchange 
Sat.  Bank  v.  little  Rock,  22  L.R.A.  686,  7, 
C.  C.  A.  Ill,  19  U.  S.  App.  152,  68  Fed. 
140;  National  Exch.  Bank  v.  Lester,  194 
N.  Y.  461,  21  LJLMN.S.)  402,  87  N.  E. 
779, 16  Ann.  Cas.  770;  Greenfield  Sav.  Bank 
v.  Stowell,  123  Mass.  196,  25  Am.  Rep.  67. 
The  plaintiff  relies  upon  the  case  of  Rock- 
rille  Nat  Bank  v.  Citizens  Gaslight  Co,  72 
Conn.  576,  45  Atl.  361,  as  decisive  of  this 
case.  The  cases  are  dissimilar.  In  the 
Rockville  Bank  Case  bonds  of  the  gas  com- 
pany had  been  paid  before  maturity  and 
left  uncanceled  in  the  hands  of  its  treas- 
urer, and  never  reissued.  The  treasurer 
wrongfully  negotiated  the  bonds.  The  bonds 
were  on  their  face  good;  they  were  not 
overdue;  they  had  not  been  altered  in  any 
particular.  A  purchaser  without  notice  of 
defect  in  the  bonds  should  acquire  a  good 
title,  and  the  maker  of  the  bonds  should, 
through  its  negligence  in  putting  the  bonds 
into  circulation,  be  estopped  to  deny  the 
holder's  title.  In  this  case  the  note  had 
matured  and  been  paid;  upon  its  face  it 
was  negotiable;    the  agent  of  the  maker 
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fraudulently  altered  the  note  and  gave  it 
the  appearance  of  validity  and  then  nego- 
tiated it.  Had  the  note  been  paid  before 
maturity  and  negotiated  before  maturity 
without  alteration,  the  case  would  be  gov- 
erned by  the  Rockville  Bank  Case. 

When  the  plaintiff  on  November  22d  dis- 
counted the  note  described  in  the  second 
count  it  delivered  to  McDermott  the  note 
of  July  20,  1909,  and  the  plaintiff  contends 
that  in  giving  up  the  note  of  July  20th 
in  substitution  of  that  of  November  22d  it 
gave  up  something  of  value,  and  as  the 
note  of  November  22d  was  not  paid  at  ma- 
turity the  substitution  of  this  note  for  that 
of  July  20th  was  not  payment  of  the  latter 
note,  and  it  is  therefore  entitled  to  recover 
upon  it.  The  finding  disposes  of  this  point, 
for  it  recites  that  the  defendant  never 
signed  the  note  of  July  20th;  hence  that 
note  never  had  a  valid  existence,  and  the 
substitution  for  it  of  the  note  of  Novem- 
ber 22d  gave  up  nothing  of  value  to  the 
plaintiff. 

The  plaintiff  further  insists  that  the 
failure  of  the  defendant  to  specifically  deny 
that  he  executed  and  delivered  the  note  de- 
scribed in  count  2  was,  under  General  Stat- 
utes, §  609,  an  admission  of  the  due  execu- 
tion and  delivery  of  the  note.  The  court 
finds  that  these  claims  were  not  made  upon 
the  trial.  If  made,  they  could  have  been 
met  by  amendment.  This  the  court  should, 
of  its  own  motion,  have  ordered,  had  it 
understood  that  such  claim  was  made.  Re- 
covery would  not  have  been  permitted  upon 
a  forged  note  through  a  failure  to  comply 
with  a  technical  rule  of  pleading.  These 
were  claims  which  the  plaintiff  might  very 
properly  have  waived,  since,  if  pressed,  they 
could  and  ought  to  have  been  avoided.  We 
are  of  the  opinion  that  the  situation  pre- 
sents a  fair  case  for  the  enforcement  of 
the  rule  that  claims  not  made  in  the  trial 
court  will  not  be  considered  here. 

The  motions  to  correct  the  finding  are 
denied. 

There  is  no  error  on  either  appeal. 

The  other  Judges  concur. 
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BANK  OF  WILLARD  et  ah,  Appts., 

v. 

PENNSYLVANIA    &    KENTUCKY    FIRE 
BRICK  COMPANY. 

(175  Ky.  192,  194  S.  W.  110.) 

Bills    and    notes  —  payment  —  leaving 
with  payee  —  effect  of  transfer. 

1.  The  maker  of  a  note  does  not,  by  leav- 
ing it  in  the  possession  of  the  payee  when 
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paying  it,  lose  the  right  to  set  up  payment 
as  against  a  transferee  after  maturity. 
For  other  cases,  see  Bills  and  Notes,  V.  a,  19 
in  Dig.  1-52  N.  8. 

Same  —  transfer  of  rights. 

2.  A  transferee  of  an  overdue  note  from 
one  who  took  it  before  maturity  does  not 
acquire  the  rights  of  his  indorser  as  against 
the  maker. 

For  other  cases,  see  Bills  and  Notes,  V.  a,  1, 
in  Dig.  1-52  N.  8. 

Appeal  —  finding     of     facts  —  conclu- 
siveness. 

3.  Upon  doubtful  testimony  as  to  the  date 
upon  which  a  note  was  deposited  as  col- 
lateral, the  appellate  court  will  favor  the 
finding  of  the  chancellor. 

For  other  cases,  see  Appeal  and  Error,  VII. 
I,  3,  b,  in  Dig.  1-52  N.  8. 

Same  —  bills  and  notes  —  dishonesty  of 
agent  —  burden  of  loss. 

4.  A  transferee  after  maturity  from  one 
who  acted  in  some  transactions  as  agent  of 
the  maker  on  a  note  which  had  been  paid 
cannot  throw  the  loss  on  the  maker  upon 
the  theory  that,  because  of  the  business  re- 
lations of  the  parties,  he  should  share  the 
burden  of  the  agent's  defalcation. 

For  other  cases,  see  Bills  and  Notes,  V.  a,  I, 
in  Dig.  1-52  N.  8. 

(April  24,  1917.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Rowan  County  in 
favor  of  defendant  in  a  suit  to  recover  the 
amount  of  certain  notes  executed  by  de- 
fendant, and  to  foreclose  the  mortgage  given 
to  secure  them.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Theobald  &  Theobald,  for  ap- 
pellant banks: 

As  to  liability  of  bank  for  acts  of  its  offi- 
cers, see  Randolph  v.  Ballard  County  Bank, 
142  Ky.  145,  134  S.  W.  165;  Reno  v.  James, 
16  Ky.  L.  Rep.  60;  Robertson  v.  Commer- 
cial Secur.  Co.  152  Ky.  336,  153  S.  W.  450; 
Deposit  Bank  v.  Fleming,  19  Ky.  L.  Rep. 
1947,  44  S.  W.  961 ;  Bobb  v.  Savings  Bank, 
23  Ky.  L.  Rep.  817,  64  S.  W.  494;  Tulley  v. 
Citizens  State  Bank,  18  Ind.  App.  240,  47 
X.  E.  850;  Jones  v.  First  Nat.  Bank,  3  Neb. 

Note.  —  As  to  the  effect  of  the  reissue  of 
a  bill  or  note  that  has  been  paid  by  or 
transferred  to  a  party  primarily  liable 
thereon,  see  annotation  following  this  case, 
post,  170,  and  references  therein  to  annota- 
tions on  related  questions. 

The  right  of  a  purchaser  of  a  bill  or  note 
after  maturity  from  a  bona  fide  holder,  to 
the  same  protection  as  the  latter,  is  treated 
in  the  note  to  Miles  v.  Dodson,  50  L.R.A. 
(X.S.)  S3;  and  the  right  of  a  purchaser 
with  notice  from  a  bona  fide  holder,  to  the 
same  protection  as  the  latter,  in  the  note  to 
Dispatch  Printing  Co.  v.  National  Bank,  50 
L.R.A.(N.S.)    74. 


(Unof.)    90  N.  W.  912;   Lyne  ▼.  Bank  of 
Kentucky,  5  J.  J.  Marsh.  545. 

Messrs.  W.  E.  Proctor  and  D.  B.  Cau- 
dlll,  for  appellant  Fitzpatrick: 

Defendant,  admitting  execution  of  the 
note  and  pleading  payment,  assumes  the 
burden  of  proving  payment. 

Clarkson  v.  White,  3  B.  Mon.  376;  Er- 
mert  v.  Dietz,  22  Ky.  L.  Rep.  540,  58  S.  W. 
442 ;  Chester  v.  Day,  — -  Ky.  — ,  127  S.  W. 
794. 

Testimony  of  an  admission  against  inter- 
est is  the  weakest  evidence  known  to  the 
law. 

Owsley  v.  Owsley,  117  Ky.  47,  77  S.  W. 
387;  Vaughn  v.  Hann,  6  B.  Mon.  338;  Allen 
v.  Young,  6  T.  B.  Mon.  136,  17  Am.  Dec. 
130;  Coiyer  v.  Langford,  1  A.  K.  Marsh. 
237. 

Possession  of  a  note  raises  presumption 
of  ownership  in  the  holder. 

Citizens'  Bank  v.  Bank  of  Waddy,  126 
Ky.  169,  11  L.R.A.(N.S.)  598,  128  Am.  St. 
Rep.  282,  103  S.  W.  249;  Wilkins  v.  Usher, 
123  Ky.  698,  97  S.  W.  37. 

Appellant  was  a  holder  in  due  course. 

Choteau  Trust  &  Bkg.  Co.  v.  Smith,  133 
Ky.  418,  118  S.  W.  279;  Campbell  v.  Fourth 
Nat.  Bank,  137  Ky.  555,  126  S.  W.  114;  Jett 
v.  Standafer,  143  Ky.  787,  137  S.  W.  613; 
Asbury  v.  Taube,  151  Ky.  142,  151  S.  W. 
372;  Muir  v.  Edelen,  156  Ky.  212,  160  S*  W. 
1048;  Pratt  v.  Rounds,  160  Ky.  358,  169 
S.  W.  848. 

Payment  must  be  made  to  the  holder  if 
the  maker  would  be  discharged,  and  a  pay- 
ment to  the  payee  will  not  defeat  the  re- 
covery of  a  holder  in  due  course. 

Norton,  Bills  &  Notes,  chap.  7,  §  118; 
Doubleday  v.  Kress,  50  N.  Y.  410,  10  Am. 
Rep.  602;  Citizens'  Bank  v.  Bank  of  Waddy, 
126  Ky.  169,  11  L.R.A.(N.S.)  598,  128  Am. 
St.  Rep.  282,  103  S.  W.  249. 

Mr.  James  Clay,  for  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  and  defendant  below,  the 
Pennsylvania  &  Kentucy  Fire  Brick  Com- 
pany, a  Kentucky  corporation,  on  May  20, 
1907,  executed  its  four  promissory  notes, 
aggregating  $3,958,  payable  to  one  J.  W. 
Shumate,  in  the  amounts  and  at  the  times 
following:  $1,152  four  months  thereafter; 
$500  six  months  thereafter;  $1,153  eight 
months  thereafter;  and  $1,153  twelve 
months  thereafter.  To  secure  the  payment 
of  each  and  all  of  them,  the  company  exe- 
cuted a  mortgage  to  Shumate  on  certain 
real  estate  in  Rowan  county  consisting  of 
lands  and  the  mineral  clay  under  certain 
other  lands,  which  mortgage  was  duly  ac- 
knowledged and  put  to  record  in  the  Rowan 
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cmntT  clerk's  office.  At  that  time  the  Olive 
Hill  National  Bank  of  Olive  Hill,  Kentucky, 
iras  a  going  concern,  and  Shumate  was,  or 
shortly  thereafter  became,  its  president. 
He  had  been  prior  to  that  time,  and  in  a 
toy  continued  to  be  after  that,  a  sort  of 
agent  for  the  Pennsylvania  ft  Kentucky  Fire 
Brick  Company,  as  well  as  for  some  auxil- 
iary companies  which  had  been  organized 
for  the  purpose  of  acquiring  interests  in 
fire  brick  clay,  and  the  further  purpose  of 
developing  and  manufacturing  it  into  fire 
brick.  But  this  appears  to  have  been  a 
mere  incident  to  his  many  varied  interests. 

Some  time  in  1909  the  affairs  of  the  Olive 
Hill  National  Bank,  of  which  Shumate  was 
president,  became  so  embarrassed  that  it 
vent  into  liquidation,  and  Shumate  was  ap- 
pointed its  liquidating  agent.  After  the 
collapse  of  that  bank  it  appears  that  he 
organized  the  Phoenix  Bank,  of  which  he 
became  president,  and  after  a  few  months 
it  met  a  similar  fate  to  that  which  befell  its 
predecessor,  the  Olive  Hill  National  Bank. 

About  May  20, 1911,  Shumate  disappeared 
from  that  community,  and  has  never  been 
beard  from  since.  After  this  it  was  discov- 
ered that  his  business  affairs  were  in  a 
greatly  entangled  condition,  and  that  evi- 
dences of  his  duplicity,  perfidy,  and  fraud 
were  multifarious.  Until  this  discovery  it 
uncontradictorily  appears  that  he  sustained 
the  reputation  of  an  honest  man,  and  seems 
to  have  had  the  confidence  of  his  business 
associates  and  all  persons  with  whom  he 
bad  dealings  or  transactions. 

The  notes  which  the  appellee  brick  com- 
pany had  executed  and  secured  by  its  mort- 
gage were  kept  by  Shumate  in  the  Olive  Hill 
National  Bank,  where  he  did  business,  and 
mne  of  the  original  ones  were  not  paid  in 
cash  at  the  time  they  became  due,  but  were 
either  then  or  shortly  thereafter  renewed  by 
others  of  the  same  denominations.  It  also 
appears  that  perhaps  the  first  renewals,  or 
at  any  rate  some  of  them,  were  themselves 
renewed  for  a  second  time  after  they  became 
fac  Under  the  belief,  as  the  record  shows 
by  the  testimony  of  the  brick  company,  that 
Shumate  would  either  destroy  or  preserve 
the  old  notes  as  they  were  renewed  or  paid, 
they  were  not  taken  up  by  the  company,  but 
w*re  left,  as  it  supposed,  in  the  vaults  of 
the  Olive  Hill  National  Bank.  On  Janu- 
ary 5,  1911,  Shumate  executed  his  note  for 
$U52,  due  in  four  months,  to  the  appellant 
Bank  of  Willard,  and  to  secure  it  deposited 
*ith  the  bank  as  collateral  security  one  of 
the  old  notes  of  the  brick  company  for  the 
game  amount  dated  May  20,  1909,  and  due 
fro  months  thereafter.    In  other  words,  the 

bilateral  note  at  that  time  was  past  due 

m  year,  six  months,  and  fifteen  days.    On 
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January  18,  1911,  the  Olive  Hill  National 
Bank  executed  its  note  to  the  Phoenix  Bank 
for  the  sum  of  $1,500,  due  three  months 
thereafter,  and  pledged  as  collateral  secu- 
rity thereto  a  note  of  the  appellee  brick 
company  to  Shumate  for  $1,152,  of  date 
September  18,  1909,  and  due  four  months 
thereafter.  It  will  be  observed  that  at  the 
time  the  Olive  Hill  National  Bank  executed 
this  note  it  had  gone  into  liquidation  and 
ceased  to  do  business,  and  that  Shumate 
was  its  liquidator,  and  the  collateral  note 
at  the  time  it  was  deposited  as  such  was 
exactly  one  year  past  due.  On  December  5, 
1910,  Shumate  executed  his  note  to  appel- 
lant Mrs.  Fitzpatrick  for  the  sum  of  $550, 
due  three  months  thereafter,  and  to  secure 
it  she  holds  a  note  for  $1,152,  executed  by 
appellee  brick  company  to  Shumate,  of  date 
September  20,  1908,  due  four  months  there- 
after, which  was  one  year,  ten  months,  and 
fifteen  days  before  it  matured.  Shumate 
also  discounted  a  note  for  $1,152,  which 
the  appellee  brick  company  had  executed  to 
him  on  September  18,  1909,  due  in  four 
months,  to  the  Commercial  Bank  of  Gray- 
son, Kentucky,  which  was  contested  below 
on  the  ground  that  it  had  been  paid  to  Shu- 
mate by  the  brick  company,  but  that  con- 
test has  been  abandoned  on  this  appeal. 

This  suit  was  filed  by  the  Bank  of  Wil- 
lard against  Shumate,  the  appellee  brick 
company,  and  the  other  banking  corpora- 
tions heretofore  mentioned,  seeking  to  col- 
lect its  debt  from  Shumate.  The  brick 
company  and  the  other  corporations  by  ap- 
propriate pleadings  manifested  their  respec- 
tive debts,  and  asked  the  same  relief  as 
against  Shumate  and  the  brick  company, 
which  included  a  prayer  for  the  sale  of  the 
mortgaged  property. 

The  answer  of  the  brick  company  (which 
term  we  have  heretofore  used  and  will  con- 
tinue to  use  to  designate  the  appellee,  Penn- 
sylvania &  Kentucky  Fire  Brick  Company) 
acknowledged  the  execution  of  the  notes, 
but  alleged  that  they  were  transferred  by 
Shumate  to  the  various  claimants  after  they 
became  due,  and  after  they  had  been  paid  by 
it  to  Shumate,  after  they  had  matured  and 
when  the  brick  company  had  no  notice  or 
knowledge  of  their  transfer  as  collateral  or 
otherwise.  These  allegations  were  denied, 
which  completed  the  issue.  The  evidence 
was  taken  by  depositions,  and  upon  submis- 
sion the  court  adjudged  that  the  petition  of 
the  Bank  of  Willard  and  the  cross  petitions 
of  the  other  appellants  be  dismissed,  but 
rendered  judgment  in  favor  of  the  Commer- 
cial Bank  of  Grayson  for  its  debt,  from 
which  judgment  the  appellants  prayed  an 
appeal,  and  the  brick  company  also  prayed 
an  appeal  from  the  judgment  against  it  in 
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favor  of  the  Commercial  Bank  of  Grayson. 
As  intimated  above,  the  appeal  prayed  by 
the  appellee  from  the  judgment  against  it 
in  favor  of  the  Commercial  Bank  of  Grayson 
has  been  abandoned,  and  the  only  questions 
to  be  considered  now  are  as  to  the  correct- 
ness of  the  court's  ruling  and  its  finding 
that  the  notes  held  by  the  respective  appel- 
lants were  paid  by  the  brick  company  after 
they  became  due  and  without  notice  or 
knowledge  of  their  transfer,  or  that  they 
had  been  transferred  after  they  had  been 
paid. 

Upon  the  issue  of  payment  the  evidence 
is  confined  almost  entirely  to  the  deposition 
of  J.  B.  Hammond,  who  was  vice  president 
of  the  brick  company,  and  who  resides  and 
did  reside  at  Bolivar,  Pennsylvania.  lie 
says  that  during  the  year  1907  the  brick 
company,  through  him,  paid  one  of  the  notes 
for  $1,153,  and  the  one  for  $500,  and  that 
the  others  were  renewed.  He  exhibits  checks 
to  Shumate  as  follows:  One  for  $500  July 
20,  1909;  $300  July  23,  1909;  $504  July  27, 
1909;  $251.67  November  18,  1909;  and  $250 
December  23,  1909, — and  shows  conclusively 
that  he  indorsed  to  Shumate  a  note  for  $500, 
executed  by  a  different  corporation,  known 
as  Kentucky  Fire  Brick  Company,  which 
was  subsequently  paid,  which  checks,  to- 
gether with  the  Kentucky  Fire  Brick  Com- 
pany note,  aggregate  $2,305.67,  which,  with 
the  other  notes  which  he  claims  to  have 
paid,  makes  the  sum  of  $3,958.67,  or  only 
67  cents  more  than  the  total  aggregate  of 
the  amount  of  the  notes.  He  also  shows 
checks  for  much  smaller  sums  which  he 
issued  to  Shumate,  but  they  were  for  taxes 
and  other  items  not  connected  with  this 
indebtedness. 

It  is  seriously  insisted  that  upon  some 
points  the  testimony  of  Hammond  appears 
to  be  a  little  hazy,  and  that  this,  together 
with  the  fact  that  the  notes  when  paid  were 
not  taken  up,  but  were  permitted  to  remain 
in  the  custody  of  Shumate  or  under  his  con- 
trol, is  a  circumstance  pointing  to  the  fact 
that  the  notes  were  not  in  fact  paid.  While 
this  might  indicate  business  carelessness, 
we  know  of  no  law  requiring  the  payor  of 
a  note  to  demand  its  delivery  to  him  when 
payment  is  made,  and  a  failure  to  do  it 
cannot  in  the  least  alter  the  rights  of  the 
parties,  including  a  subsequent  holder  when 
he  obtains  the  note  after  it  has  been  paid. 
That  at  least  some  of  the  collateral  notes 
executed  by  the  brick  company  involved  in 
this  suit  have  been  paid,  either  by  cash  or 
by  renewals,  is  perfectly  manifest  from  the 
testimony,  and  the  history  of  Shumate's 
questionable  methods  very  clearly  explains 
the  way  the  appellants  became  possessed  of 
their  collateral  notes. 


It  is  insisted  on  behalf  of  the  Phoenix 
Bank  that  the  collateral  note  which  it  ac- 
cepted from  the  Olive  Hill  National  Bank 
was  taken  by  the  latter  before  it  became 
due,  and  that,  although  transferred  and  de- 
posited with  the  Phoenix  Bank  after  its 
maturity,  the  latter  took  not  only  an  inde- 
feasible title  to  the  note,  but  also  took  it 
free  from  all  equities,  including  that  of  pay- 
ment, which  the  maker  may  have  had  to  it. 
This  contention  is  so  radically  opposed  to 
the  law  governing  the  rights  of  parties  to 
commercial  paper  that  we  deem  it  unneces- 
sary to  enter  into  anything  like  an  elabor- 
ate discussion  of  the  subject.  A  transferee 
from  a  prior  transferee  occupies  no  safer 
position  than  does  a  transferee  from  the 
original  payee.  The  oontrolling  fact  always 
is  whether  the  note  was  due  at  the  time  it 
was  transferred,  and  not  the  relation  of  the 
transferrer  to  it.  The  general  rule  is  stated 
in  7  Cyc.  952,  to  be,  "If,  from  the  fact  of 
the  paper,  it  appears  that  the  whole  or  a 
part  of  the  amount  represented  thereon  is 
past  due,  that  fact  is  of  itself  sufficient 
notice  to  put  a  purchaser  on  inquiry." 

Further  along  it  is  stated  that  the  fact 
that  the  note  is  past  due  does  not  affect  the 
purchaser's  title  to  it,  which,  however,  is  a 
different  question  from  the  one  affecting  the 
right  of  the  maker  to  defenses  thereto.  The 
same  rule  is  adhered  to  by  this  court  in  the 
case  of  Greenwell  v.  Haydon,  78  Ky.  332, 
39  Am.  Rep.  234,  wherein  it  is  said:  "It 
is  so  well  settled  as  to  have  become  one  of 
the  fundamentals  of  commercial  law,  that 
commercial  paper  in  the  hands  of  one  who 
receives  it  after  maturity  is  subject  to  all 
the  equities  between  the  parties  to  which  it 
would  have  been  subject  in  the  hands  of  the 
person  from  whom  the  holder  received  it, 
whether  he  had  notice  of  such  equities  or 
not.  .  .  .  These  rules  relate  to  the  right 
of  the  holder  growing  out  of  his  ownership 
of  the  paper,  and  not  to  his  title  to  the 
paper  itself.  ...  In  cases  belonging  to 
either  of  these  classes,  no  question  arises 
as  to  the  title  of  the  holder.  He  is  con- 
ceded to  be  the  owner  of  the  obligation. 
The  question  is,  What  is  the  extent  of  his 
right  of  recovery?"  etc. 

The  same  question  was  before  this  court 
in  the  still  later  case  of  Austin  v.  First  Nat. 
Bank,  150  Ky.  113,  150  S.  W.  8,  wherein 
the  law  upon  the  subject  is  stated  in  this 
paragraph  from  the  opinion :  "The  appellee 
bought  the  note  after  it  was  overdue;  and 
under  §  58  of  the  Negotiable  Instruments 
Law  it  was  subject  to  the  same  defenses  aa 
if  it  were  non-negotiable." 

We  conclude,  then,  that  the  Phcenix  Bank, 
having  taken  the  note  after  it  became  due, 
although  from  one  to  whom  it  had  been  in- 
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dorsed  before  maturity,  occupies  no  better 
position  than  if  it  had  taken  the  note  at 
the  time  it  did  from  Shumate,  the  payee. 
Considering  now  the  Fitzpatrick  branch 
of  the  case,  it  is  testified  by  her  that  her 
debt  was  originally  created  on  October  5, 
1508,  at  which  time  Shumate  borrowed  from 
her  1800,  and  executed  to  her  a  note  for  that 
sum,  and  at  that  time  deposited  the  col- 
lateral note  of    the  brick   company   upon 
which  she  sues,  which  was  not  then  due, 
and  that  Shumate  afterwards,  on  December 
5,  1910,  paid  on  that  note  $250,  and  exe- 
cuted the  note  for  the  balance  of  $550,  upon 
which  she  sues,  and  that  she  is  therefore 
entitled  to  recover  from  the  brick  company 
at  least  to  the  extent  of  the  amount  of  her 
debt.    It  will  be  remembered  that  her  col- 
literal  note  is  dated  September  20,  1908. 
At  that  time  the  Olive  Hill  National  Bank, 
of  which  Shumate  was  president,  was   a 
going  concern.    By  proper  process  the  clerk 
of  the  court  below  has  transmitted  to  this 
court  for  our  inspection  her  collateral  note, 
and  an  inspection   of   it   reveals   that   it 
bears  the  discount  number  "2,977,"  and  in 
the  blank  on  its  face  following  the  word 
"due"  is  written   "Jan.    20,   '09."     More- 
over, on  the  back  of  it  appears  this  indorse- 
ment:   "Pay  to  the  order  of  the  Olive  Hill 
National  Bank,  Olive  Hill,  Kentucky.    J.  W. 
Shumate."    That  note  matured  January  20, 
1909,  and  it  is  shown  by  Hammond  that  it 
*as  renewed  at  that  time,  and  by  other  tes- 
timony that  the  discount  number  and  the 
due  date  referred  to  are  both  in  the  hand- 
writing of  the  then  cashier  of  the  Olive  Hill 
National  Bank.     It  is  also  shown  by  the 
tooka  of  that  bank  kept  in  the  due  course 
of  business  that  it  was  being  held  at  the 
date  of  Mrs.  Fitzpatrick's  original  note  by 
the  Olive  Hill  National  Bank  as  a  part  of 
its  assets,  and  furthermore  it  is  shown  by 
the  books  that  it  was  renewed  on  Janu- 
ary 20,  1909,  and  the  renewal  note  accepted 
as  payment  thereof  by  the  bank.    In  addi- 
tion to  this,  it  is  shown  by  Hammond  and 
another  witness  that  some  time  after  the 
absconding  of  Shumate  the  witnesses  had  a 
conversation  with  Mrs.  Fitzpatrick  in  which 
*he  stated,  in  substance,  that  about  the  time 
°f  the  execution  of  her  present  note  for  $550 
she  became  uneasy  and  demanded  not  only 
payment  of  part  of  her  then  $800  note,  but 
"anility  for  the  balance,  and  that  as  a  re- 
^t  of  her  demands  Shumate  made  the  pay- 
ment of  $250,  and  gave  her  a  note  for  the 
balance,  and  then  deposited  with  her  for  the 
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first  time  the  collateral  note  of  the  brick 
company  upon  which  she  sues.  With  the 
evidence  in  this  condition  the  chancellor 
found  that  she  was  evidently  mistaken 
about  the  collateral  having  been  deposited 
with  her  as  of  the  date  of  her  original  note 
for  $800. 

Upon  such  issues  of  fact  it  is  the  rule 
governing  this  court  on  appeal  that  where, 
under  the  evidence  as  a  whole,  the  truth  of 
the  matter  involved  is  doubtful,  the  doubt 
will  be  resolved  in  favor  of  the  finding  of 
the  chancellor.  Cases  from  this  court  are 
almost  innumerable  sustaining  this  rule, 
one  of  the  latest  being  that  of  Farmer  v. 
Cornett,  174  Ky.  560,  192  S.  W.  628,  and 
cases  therein  referred  to.  Under  this  rule, 
conceding  the  testimony  of  Mrs.  Fitzpat- 
rick to  be  sufficient  to  create  a  doubt  in  our 
minds  upon  this  issue  of  fact,  we  would 
still  be  without  authority  to  reverse  the 
finding  of  the  chancellor  relative  thereto; 
and  it  may  be  here  stated  that  the  same 
rule,  as  we  view  the  record,  would  prevent 
us  from  disturbing  the  judgment  under 
which  the  chancellor  found  that  the  pay- 
ments testified  to  by  the  witness  Hammond 
were  actually  made  as  he  states. 

Counsel  for  appellants  indulge  in  con- 
siderable discussion  of  the  fact  that  Shu- 
mate sustained  some  minor  relation  to  the 
brick  company,  and  had  previous  to  that 
time  been  more  or  less  active  in  assisting 
it  to  acquire  its  properties  in  Rowan 
county,  and  in  a  way  they  insist  that  the 
brick  company  should  share  the  burden  of 
his  defalcations  and  his  business  pecula- 
tions, but  we  are  furnished  with  no  legal 
reason  why  this  should  be  done.  In  the 
particular  matter  of  the  notes  in  question 
as  between  himself  and  the  brick  company, 
it  was  a  plain  business  transaction.  The 
parties  dealt  with  each  other  at  arm's 
length,  and  it  is  fully  established  that  the 
brick  company  shared  the  belief  of  the 
appellants  in  the  strict  integrity  and  hon- 
esty of  Shumate.  Everybody  was  duped 
alike  by  him,  as  he  seems  to  have  played 
no  favorites  in  pursuing  his  questionable 
methods.  Corporations  and  individuals, 
males  and  females,  were  alike  the  victims  of 
his  duplicity.  The  radius  of  his  swindling* 
was  limited  only  by  the  extent  of  his  ac- 
quaintances, and  his  baited  and  destructive 
torpedoes  were  fired  alike  at  friend  and 
foe! 

It  results,  therefore,  that  the  judgment 
should  be  and  it  is  affirmed. 


170 


ANNO.— EFFECT  OF  REISSUE  OF  NOTE  THAT  HAS  BEEN  PAID. 


Annotation  —  Effect  of  the  reissue  of  a  bill  or  note  that  has  been 
paid  by  or  transferred  to  a  party  primarily  liable  thereon* 
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II.   In  general,  173. 
III.   Reissue  after  maturity,  174. 
IV.   Reissue  "before  maturity,  ISO. 
V.  Liability    of   party    who    reissues, 
180. 

I.  Introduction. 

This  note  is  confined  to  cases  in  which 
a  bill  or  note  after  being  paid  by  or 
transferred  to  the  party  primarily  lia- 
ble thereon,  has  been  again  put  in  circu- 
lation, either  by  him  or  by  someone  else, 
and  deals  only  with  the  rights  of  parties 
to  whom  it  has  thus  been  transferred  as 
against  those  who  became  parties  there- 
to prior  to  such  payment  by  or  trans- 
fer to  the  party  primarily  liable. 

The  note  is  confined  in  general  to 
cases  of  transfer  to  or  payment  by  a 
party  who  upon  the  face  of  the  instru- 
ment is  primarily  liable  thereon.  It 
does  not  include  cases  of  the  taking  up 
of  a  bill  or  note  by  persons  who  on  the 
face  of  the  instrument  are  secondarily 
liable  thereon,  even  though  as  between 
the  parties  they  are  primarily  liable. 
Accommodation  paper  is  frequently 
made  with  the  party  accommodated  as 
payee  in  the  case  of  a  note,  or  drawer 
or  payee  in  the  case  of  a  draft.  Al- 
though, as  between  the  parties  to  the 
instrument,  the  accommodated  party 
may  be  primarily  liable  for  the  debt,  he 
is  only  secondarily  liable  upon  the  fate 
of  the  instrument,  and  cases  dealing 
with  payment  by  or  transfer  to  such  a 
party  are  in  general  excluded. 

The  note  is  again  limited  to  cases 
dealing  with  bills  and  notes  which, 
before  their  reacquisition  or  payment  by 
the  party  primarily  liable,  had  become 
existing  obligations.  Accordingly,  cer- 
tain forms  of  accommodation  paper  are 


excluded.  Such  paper  is  sometimes 
signed  as  maker  by  the  party  to  be 
accommodated,  indorsed  by  the  accom- 
modation party,  and  placed  in  the  hands 
of  the  maker  for  negotiation.  Such 
paper  has  never  become  an  existing 
obligation,  and  cases  dealing  therewith 
have  been  excluded.  .  A  question  of  pre- 
sumption arises  in  this  connection  to 
which  reference  may  be  made,  although 
the  question  is  not  exhaustively  con- 
sidered. Where  a  promissory  note  was 
in  the  hands  of  the  maker  before  ma- 
turity, and  was  by  him  transferred 
before  maturity,  recovery  has  been  al- 
lowed, in  the  absence  of  evidence  that 
the  note  was  taken  up  by  the  maker 
after  it  had  become  an  existing  obliga- 
tion, on  the  presumption  that  it  was 
paper  made  for  the  accommodation  of 
the  maker.1  On  this  theory  recovery 
has  been  sustained  in  favor  of  one  to 
whom  the  maker  transferred,  against 
the  payee  on  his  indorsement.8  Other 
cases  take  the  view  that,  if  the  paper  in 
question  is  accommodation  paper,  that 
fact  must  be  proved.8 

Another  question  arising  in  connec- 
tion with  accommodation  paper,  that  is, 
whether  the  accommodation  maker  of  a 
note  which  has  been  negotiated  by  the 
accommodated  party  after  maturity  can 
avoid  the  note  on  the  ground  that  he 
received  no  consideration,  has  already 
been  discussed  in  this  series  of  reports.4 

As  already  implied,  this  note  is  not 
concerned  with  the  rights  and  liabilities 
as  between  themselves  of  those  who 
were  parties  to  the  instrument  prior  to 
its  transfer  to  or  payment  by  the  partv 
primarily  liable.  In  certain  cases  a 
joint  maker  who  has  paid  a  note  may 
have  a  right  of  contribution  from  his 
comakers ;  5  a  surety  who  has  paid  the 


1  Wallace  v.  Branch  Bank  (1840)  1  Ala. 
565. 

The  indorsement  of  an  accommodation 
note  by  the  payee  and  delivery  to  one  of 
the  makers  for  whose  accommodation  the 
note  was  given,  for  the  purpose  of  nego- 
tiating the  note  before  it  is  due,  does  not 
raise  a  presumption  of  payment  so  as  to 
defeat  a  recovery  by  one  to  whom  the 
note  was  assigned  before  due.  Morris  v. 
Morton  (1883)   14  Neb.  368,  15  N.  W.  725. 

It  has  been  held  that,  in  case  a  note  is 
in  the  possession  of  the  maker  before  due, 
it  is  a  matter  of  legal  presumption  that 
the  note  is  indorsed  and  placed  in  his  hands 
for  his  accommodation.  Erwin  v.  Shaffer 
(1858)  9  Ohio  St.  43,  72  Am.  Dec.  613. 
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8  Wallace  v.  Branch  Bank  (Ala.)  supra. 

8  Central  Bank  v.  Hammett  (1872)  50 
N.  Y.  158,  infra,  note  95. 

4  See  the  note  to  Young  Men's  Christian 
Asso.  Gymnasium  Co.  v.  Rockford  Nat. 
Bank,  46  L.R.A.  753,  as  to  rights  of  holder 
of  negotiable  paper  transferred  after  ma- 
turity. 

See  also  the  note  to  Naef  v.  Potter,  11 
L.R.A.(N.S.)  1034,  as  to  the  effect  of  trans- 
fer after  maturity  of  accommodation  paper 
which  has  been  diverted  from  the  use  for 
which  it  was  intended  by  the  accommodat- 
ing party. 

6  In  McClatchie  v.  Durham  (1880)  44 
Mich.  435,  7  K  W.  76,  where  a  joint  maker 
who  had  paid  a  note  sued  his  comaker,  it 
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note  may  have  the  right  to  recover  the 
entire  amount  so  paid,  of  the  principal 
debtor.  It  seems  clear  that  this  right 
of  contribution  or  recovery  may  be  as- 
signed.6 It  has  been  held  that  the  as- 
signment of  a  note  which  has  been  paid 
by  one  of  several  accommodation  makers 
transfers  this  right  of  the  assignor  to 
contribution  from  the  other  accommoda- 
tion makers,  although  the  parties  sup- 
posed that  the  liability  of  makers  was 
imposed  instead  of  contributors.7  Ac- 
cordingly it  is  held  that  the  action  by 
sneh  transferee  may  be  sustained  as  one 
tor  contribution.  It  has  been  held  that 
the  transfer  of  a  note  to  sureties 
thereon  does  not  extinguish  the  note  as 
against  the  principal  debtor,  and  in  one 
ease  the  transfer  is  spoken  of  as  a 
reissuance,  and  the  sureties  were  held 
to  have  the  right  to  reissue  the  note  so 
as  to  bind  the  principal  debtor,  and  by 
an  indorsement  without  recourse  relieve 
themselves  from  liability;  as  stated,  the 
recovery,  however,  seems  to  have  been 
little  more  than  enforcing  the  right  of 
the  surety  against  the  principal  debtor 
to  recover  what  he  had  paid.8 


It  is  the  theory  of  at  least  one  case 
thut  a  surety  whose  suretyship  appears 
on  the  face  of  the  instrument  "assumed 
the  character  of  a  drawer,"  when  he  put 
note  in  circulation,  and  could  reissue  it 
as  often  as  he  should  take  it  up.9 

It  has  been  held  in  the  case  of  a  note 
secured  by  mortgage,  that,  where  one 
who  occupies  the  relation  of  surety  to 
the  maker  pays  the  same  not  with  the 
intent  to  satisfy  the  debt,  but  with  the 
intent  to  keep  it  and  the  mortgage 
security  alive  as  valid  and  subsisting 
securities,  an  intention  which  is  con- 
firmed by  taking  an  assignment  in  blank 
of  the  note  and  mortgage  instead  of  a 
satisfaction,  and  by  subsequently  assign- 
ing the  same  by  inserting  in  the  blank 
assignment  the  name  of  the  assignee, 
who  received  the  same  in  good  faith  and 
in  the  belief  that  it  was  an  existing 
obligation,  the  mortgage  remains  an  ex- 
isting security.10  The  general  question 
of  the  right  to  a  mortgage  security  is, 
however,  not  discussed  generally  herein. 

Where  there  are  several  sureties  on  a 
note  and  those  who  have  purchased  the 
note  have,  upon  reissuance  thereof,  ex- 


ia  stated  that  the  joint  maker  thus  paying 
the  note  "certainly  had  a  right  to  take  up 
the  note  and  then  to  sue  McClatchie  [the  co- 
maker] for  the  amount  paid  as  money  paid 
to  his  use.  His  declaration  was  suited  to 
the  ease,  and  the  fact  that  he  had  declared 
specially  on  the  note  was  immaterial." 

8  Smith  v.  Latimer  (1854)  15  B.  Mon. 
(Ky.)  75. 

The  court  states:  "In  other  words,  one 
co-obligor  is  allowed  to  purchase  the  rem- 
edy of  the  obligee  against  the  other  obligor, 
and  to  enforce  it  at  law  in  the  name  of  the 
obligee  for  procuring  contribution  or  full 
payment,  as  he  may  be  entitled  to  the  one 
or  the  other."  The  joint  maker  thus  pay- 
ing the  note  agreed  with  the  payee  that 
the  joint  maker  should  have  the  right  to  sue 
the  other  joint  maker  in  the  payee's  name. 

7Dillenbeck  v.  Dygert  (1884)  97  N.  Y. 
303,  49  Am.  Rep.  525.  It  was  conceded  in 
this  case  that  the  cosureties  were  liable  to 
someone,  either  the  one  who  had  originally 
paid  the  note  or  his  assignee,  the  only 
question  being  as  to  which  one  of  these 
*&»  entitled  to  collect  from  the  cosureties. 
It  is  stated  that  the  note  in  the  hands  of 
tbe  one  who  paid  it,  although  extinguished 
m  a  note  by  payment,  was  yet  evidence  of 
the  liability  to  contribution  by  the  co- 
wreties  originally  incurred.  The  court 
concludes  by  stating  that  the  surety  pay- 
ujg  the  note  did  not  intend  to  reserve  in 
himself  any  right  or  interest  which  the 
jwte  in  his  hands  represented,  or  of  which 
it  was  the  evidence.  "He  thought  he  was 
Pwsing  the  greater  right,  but  did  not  think 
ae  was  reserving  the  lesser  one.  Plaintiff 
gd  not  suppose  that  he  was  gaining  no 
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right  against  anyone  but  Snell  [his  as- 
signor]. We  think  it  a  true  construction 
of  the  transfer  that  so  much  passed  as 
existed  and  was  capable  of  passing,  and 
that  the  mutual  intent  must  be  held  not 
limited  to  the  void  and  useless  transfer." 
See  Cox  v.  Hodge,  infra,  note  22,  and  other 
cases  cited  in  that  note. 

SBritnell  v.  Smith  (1914)  189  Ala.  440, 
66  So.  569. 

In  Rockingham  Bank  v.  Claggett  (1854) 
29  N.  H.  292,  it  was  held  that  a  taking  up 
of  a  note  by  a  surety  was  not  necessarily 
a  payment,  but  that  an  action  might  be 
maintained  thereon  in  the  name  of  the  real 
party  in  interest.  The  real  party  in  in- 
terest was  one  who  furnished  the  surety 
with  money  to  pay  the  note.  This  seems 
to  have  been  little  more  than  an  action  to 
reimburse  one  admittedly  a  surety. 

•  Wilkerson  v.  Daniels  (1848)  1  G.Greene 
(Iowa)   180. 

lOChampney  v.  Coope  (1865)  32  N.  Y. 
543.  The  party  making  the  payment,  while 
occupying  the  position  of  surety,  occupied 
that  position  only  because  he  had  verbally 
assumed  the  payment  so  that  his  name  did 
not  appear  upon  the  paper.  Apparently, 
all  the  relief  that  was  sought  was  the  fore- 
closure of  the  mortgage.  It  does  not  ap- 
pear that  a  personal  judgment  was  sought. 
This  case  is  approved  in  Kellogg  v.  Ames 
(1869)  41  N.  Y.  259. 

But  see  Ryan  v.  Doyle  (1881)  79  Ky. 
363,  infra,  note  23;  Hoyle  v.  Cazabat 
(1873)  25  La.  Ann.  438,  infra,  note  101; 
Pons  v.  Yazoo  &  M.  Valley  R.  Co.  (La.); 
Citizens  Bank  v.  Lay,  80  Va.  436;  and  Turn- 
bull  v.  Thomas  (Fed.)  infra,  note  12. 
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empted  themselves  from  liability  there- 
on, it  has  been  held  that  the  release  of 
the  purchasers  released  a  cosurety,  since 
his  right  to  contribution  was  thereby 
destroyed.11 

These,  however,  are  questions  between 
those  who  became  parties  to  the  instru- 
ment prior  to  its  payment  by  or  trans- 
fer to  a  party  primarily  liable  thereon, 
and  are  not  exhaustively  considered 
herein. 

A  question  closely  connected  with  the 
one  under  discussion  arises  where  the 
maker  has  taken  up  the  note  with  money 


furnished  him  by  another,  the  latter 
claiming  rights  against  the  parties  to 
the  instrument  on  the  theory  that  the 
transaction  amounted  to  a  sale  by  the 
holder  to  him,  and  not  to  payment.  Such 
a  transaction  has  been  held  to  amount 
to  a  payment;  in  order  to  make  a  sale 
the  holder  must  assent.18  This  has  been 
held  true  even  though  the  holder  may- 
have  understood  that  a  third  person, 
aided  the  maker  with  money  to  take  up 
the  note;  in  order  that  there  be  a  sale, 
the  holder  must  understand  that  he  is 
not    receiving   payment,    but   is    simply 


"Britnell  v.  Smith  (1914)  189  Ala.  440, 
66  So.  569. 

l*Cason  v.  Heath  (1890)  86  Ga.  438,  12 
S.  E.  678  (maker  was  to  purchase  the 
note — nothing  as  to  when  this  transaction 
took  place  with  reference  to  maturity). 

In  Pons  v.  Yazoo  &  M.  Valley  R.  Co. 
(1911)  131  La.  313,  59  So.  721,  a  bank 
which  has  furnished  the  debtor  money  to 
pay  a  note  which  was  then  past  due  was 
held  to  acquire  no  right  in  the  note  and 
a  mortgage  securing  it,  as  against  a  grantee 
of  the  mortgaged  property,  where  the 
holder  of  the  note  at  the  time  of  payment 
regarded  the  transaction  in  which  he  re- 
ceived the  money  for  the  note  and  delivered 
the  note  to  the  maker,  as  a  payment.  Ac- 
cordingly, a  transferee  of  the  bank  could 
acquire  no  rights  therein. 

A  note  paid  by  the  maker  is  extinguished 
although  the  maker  is  acting  as  the  agent 
of  a  third  person  who  furnishes  the  money 
with  which  to  pay  it,  where  no  mention  of 
this  fact  is  made  to  the  holder  of  the  note 
at  the  time  of  payment  and  it  is  merely 
delivered  up  by  him.  Consequently,  no 
rights  can  be  obtained  on  the  note  by  the 
one  thus  furnishing  the  money  against  a 
surety  thereon.  Eastman  v.  Plumer  (1855) 
32  N.  H.  238. 

One  who  furnished  money  with  which 
notes  secured  by  a  mortgage  were  paid  by 
the  maker  at  maturity,  and  to  whom  the 
notes  were  assigned  after  such  payment, 
was  held  not  entitled  to  the  lien  of  the 
mortgage.  Turnbull  v.  Thomas  (1875)  1 
Hughes,  172,  Fed.  Cas.  No.  14,243;  Dooley 
v.  Virginia  F.  &  M.  Ins.  Co.  (1880)  3  Hughes, 
221,  Fed.  Cas.  No.  3,999. 

In  Lancey  v.  Clark  (1876)  64  N.  Y.  209, 
21  Am.  Rep.  604,  a  note  made  to  a  member 
of  a  firm,  for  the  accommodation  of  the 
firm,  was  discounted  by  a  bank,  and  the 
proceeds  passed  to  the  credit  of  the  firm. 
Another  member  of  the  firm  requested  a 
third  person  to  take  up  the  note;  this  per- 
son sent  the  member  of  the  firm  so  request- 
ing money  for  that  purpose.  The  money 
was  deposited  in  the  bank  to  the  individual 
credit  of  the  member,  and  on  the  day  the 
note  fell  due  he  went  to  the  bank  and  by 
his  individual  check  paid  the  note  to  the 
discount  clerk,  who  knew  that  it  was  an 
accommodation  note.  He  did  not  assume  to 
act  as  agent  for  anyone,  and  did  not  ask  to 
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have  the  note  transferred  to  anyone,  and 
did  not  mention  the  name  of  the  person  fur- 
nishing the  money  in  any  way,  but  did  ask 
to  have  the  note  protested  so  that  he  could 
hold  the  indorser  and  maker,  without  dis- 
closing why  he  wanted  this.  After  he  had 
thus  paid  and  taken  up  the  note,  he  sent  it 
to  the  person  furnishing  the  money,  who 
brought  an  action  upon  it  against  the 
maker.  Under  these  circumstances  there 
was  held  to  be  no  right  to  recover. 

In  Citizens  Bank  v.  Lay  (1885)  80  Va. 
436,  a  purchaser  of  land  who  had  assumed 
the  payment  of  a  debt  of  the  vendor  secured 
by  a  mortgage  on  the  land  borrowed  money 
from  a  third  person  to  pay  the  debt  upon  a 
promise  to  deposit  the  note  as  collateral 
security  for  the  loan.  This  was  done  on  the 
last  day  of  grace.  The  note  was  not  marked 
"Paid,"  the  holder  being  told  that  the  per- 
son paying  the  note  wanted  to  deposit  it 
elsewhere  as  collateral.  It  is  stated  by  the 
court  that  the  transaction  between  the  per- 
son thus  paying  the  note  and  the  holder 
necessarily  operated  either  as  a  sale  or  a 
payment  of  the  note  in  question.  The  note 
was  paid  at  a  bank  which  held  it  for  col- 
lection only.  The  holder  testified  that  he 
gave  no  authority  to  the  bank  or  to  any  of 
its  officers  or  to  anyone  else  to  sell  or  trans- 
fer the  note.  It  is  stated  that  it  was  equally 
certain  that  the  bank  did  not  undertake  to 
sell  or  transfer  it  to  the  person  making  pay- 
ment, whatever  may  have  been  his  object  in 
taking  it  up;  that  it  makes  no  difference 
that  he  declared  his  intention  to  the  officials 
of  the  bank  to  deposit  it  as  collateral  else- 
where, and  that  at  his  request  it  was  deliv- 
ered to  him  uncanceled. 

It  is  held  in  Brice  v.  Watkins  (1878)  30 
La.  Ann.  21,  that,  where  the  payee  of  a  note 
receives  after  maturity,  from  his  agent  who 
had  charge  of  the  loan,  the  balance  due  on 
the  note  as  a  payment  and  extinguishment 
of  the  note,  the  note  and  a  mortgage  secur- 
ing it  are  thereby  discharged,  and  it  is  im- 
material whether  the  money  paid  to  the 
payee  was  the  money  of  the  agent  or  of  the 
maker  of  the  note.  The  agent  cannot  claim 
the  transaction  as  a  sale  to  him  of  the  note 
where  the  payee  did  not  intend  to  make  a 
sale,  but  received  the  payment  as  a  dis- 
charge of  the  instrument. 

See  Snell  v.  Davis  (1909)  149  111.  App, 
391. 
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selling  the  note  to  the  maker  for  the] 
benefit  of  the  third  person.18  The  maker 
is  discharged  by  such  a  transaction.14  A 
surety  is  discharged  by  such  payment; 
the  person  furnishing  the  money  cannot 
hold  him  liable.16  Nor  is  such  pereon 
entitled  to  the  benefit  of  a  mortgage 
given  to  secure  the  note  as  against  the 
bolder  of  other  notes  secured  by  the 
same  mortgage.16  But  if  the  holder 
understands  the  transaction  and  intends 
to  make  a  sale  of  the  note  to  the  person 
thus  furnishing  the  money,  and  indorses 
it  in  blank  and  delivers  it  to  the  maker 
as  agent  of  such  person,  there  is  no  dis- 
charge of  the  note.17  This,  however,  is 
not  a  question  of  reissue,  and  it  is  not 
intended  that  the  note  shall  be  exhaus- 
tive of  this  class  of  cases. 

This  discussion  has  been  confined  in 
general  to  the  rights  of  the  parties  upon 
the  bill  or  note.  The  rights  with  refer- 
ence to  a  mortgage  or  other  security 
have  not  been  considered.1* 

It  is  assumed  that  payment  was  made 
to  a  party  entitled  to  receive  it.  The 
note  does  not  consider  the  effect  of  pay- 


ment to  the  payee  or  other  party  after 
a  transfer  by  him. 

Another  question  arises  in  the  case  of 
illegal  payments,  such  as  those  void 
under  the  bankruptcy  act.19 

A  number  of  other  questions  of  inter- 
est in  this  connection  that  have  hereto- 
fore been  discussed  in  this  series  of 
reports  are  referred  to  in  the  footnote.20 

II,  In  general. 

It  is  stated  generally  in  some  cases 
that  the  transfer  to  or  payment  of  a 
note  or  draft,  by  the  maker  or  acceptor 
extinguishes  the  instrument;  it  cannot 
thereafter  be  transferred  by  him;  noth- 
ing being  said  or  appearing  in  the 
case  as  to  when  the  transfer  took  place 
with  reference  to  maturity.*1  Accord- 
ingly, recovery  on  a  note  signed  by  sev- 
eral makers  has  been  denied  in  favor  of 
an  assignee  of  one  of  them.88  A  note 
which  has  been  extinguished  by  pay- 
ment cannot  be  revived  as  an  obligation 
in  favor  of  the  payee.88  It"  has  been 
stated  in  the  case  of  a  joint  demand 
note  which  was  paid  by  one  of  the  mak- 


M  White  v.  Fisher  (1871)  62  111.  258 
(transaction  after  maturity;  notes  were 
given  by  a  firm  and  taken  up  by  one  of  the 
members). 

14Lancey  v.  Clark  (N.  Y.)  supra. 

15Cason  v.  Heath  (Ga.)  and  Eastman  v. 
Plumer  (W.  H.)  supra. 

"White  v.  Fisher  (111.);  Pons  v.  Yasoo 
4  M.  Valley  R.  Co.  (La.);  Turnbull  v. 
Thomas;  Dooley  v.  Virginia  F.  &  M.  Ins. 
Co.  (Fed.) ;  and  Citizens  Bank  v.  Lay  (Va.) 
supra. 

"Dubois  v.  Stoner  (1882)  11  HL  App. 
403.  Conseauently,  a  surety  on  the  note  is 
not  released.  Such  a  transaction  is  in 
legal  effect  not  a  transfer  to  the  maker  of 
the  note,  but  to  the  person  furnishing  the 
money. 

In  Bowman  v.  St.  Louis  Times  (1885)  87 
Ho.  191,  the  fact  that  notes  which  had  been 
pat  in  circulation  by  the  maker  for  value 
came  into  the  hands  of  the  maker  as  agent 
for  a  third  person  was  held  not  to  defeat 
a  recovery  on  the  notes. 

18  As  to  the  effect  of  assignment  of  mort- 
gage by  or  with  the  consent  of  mortgagor 
to  third  person  after  payment  of  debt 
originally  secured,  see  Porter  v.  Monarch, 
27  LJLA.(X.S.)  Ill,  and  note  appended 
thereto. 

19  Whether  payment  voidable  under  the 
bankruptcy  act  is  a  discharge  of  the  surety, 
guarantor,  or  indorser  is  discussed  in  the 
note  to  Second  Nat.  Bank  v.  Prewett,  9 
UU.(N\S.)   581. 

As  to  payment  of  promissory  note  by 
maker,  which  proves  ineffectual  as  a  satis- 
faction, as  affecting  the  liability  of  a  surety 
thereon,  see  note  to  Hier  v.  Harpster,  13 
LjU.  (N.S.)   204. 
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80  The  validity  and  effect  of  sale  of,  or 
agreement  to  sell,  commercial  paper  to  one 
primarily  liable  thereon,  are  discussed  in 
the  note  to  Bell  v.  Pitman,  35  L.R.A.(N.S.) 
820. 

The  liability  of  an  indorser  who,  after 
receiving  reindorsement,  transfers  a  note 
for  value  without  canceling  his  indorsement, 
is  discussed  in  the  note  to  Moore  v.  First 
Nat.  Bank,  10  L.R.A.(N.S.)  260. 

As  to  payment  by  mistake,  see  Charnock 
v.  Jones  (1908)  22  S.  D.  132,  16  L.R.A. 
(N.S.)  233,  115  N.  W.  1072,  and  the  note 
appended  to  that  case  in  16  L.R.A.  (N.S.) 
233,  as  to  the  right  of  one  paying  stranger's 
debts  to  be  subrogated  to  the  rights  of  the 
creditor. 

si  Cox  v.  Hodge  (1844)  7  Blackf.  (Ind.) 
146. 

**Cox  v.  Hodge  (Ind.)  supra,  holding  a 
note  given  as  evidence  of  the  purchase  price 
of  land  extinguished  where  the  contract  for 
the  sale  of  the  land  was  rescinded  and  the 
note  delivered  to  one  of  the  makers.  The 
maker  to  whom  the  note  was  thus  delivered, 
who  assigned  it,  claimed  to  be  a  surety. 
The  court  states  that,  if  he  was  really  a 
surety  for  one  of  the  makers,  the  law  af- 
forded him  a  remedy;  it  was  not  by  suing 
on  the  note,  which  had  been  discharged. 

Bryant  v.  Ritterbush  ( 1820)  2  N.  H.  212. 
The  court  states  that  the  plaintiff  must 
have  had  knowledge  when  he  bought  the 
note  that  it  had  been  paid.  Whether  this 
was  actual  knowledge,  or  constructive 
knowledge  arising  from  the  fact  that  he 
took  the  note  from  one  of  the  makers,  is 
not  made  clear. 

M  Ryan  v.  Doyle  ( 1881 )  79  Ky.  363,  hold- 
ing that  a  note  ia  extinguished  in  a  trans- 
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ers,  who  was  a  surety,  "soon  after  the 
note  was  given,"  that  such  maker  can- 
not reissue  it  so  as  to  reinstate  the  lia- 
bility of  the  other  maker.** 

In  the  case  of  drafts,  the  courts  have 
held  that  payment  by  the  acceptor  ex- 
tinguishes the  instrument,  without  men- 
tioning whether  the  instrument  involved 
was  a  sight  or  time  draft.  It  seems 
likely  that  the  instrument  was  in  such 
cases  a  sight  draft.  One  to  whom  the 
draft  has  been  assigned  by  the  payee 
after  payment  by  the  acceptor  cannot 
recover  thereon.85 

In  the  case  of  a  draft,  it  has  been 
held  that  the  drawee,  who  has  dis- 
counted the  bill,  but  not  accepted  or 
paid  it,  may  maintain  an  action  thereon 
against  the  drawer.26  It  is  stated  in  one 
case  thus  holding  that  the  drawee  is  not 
"a  party  to  the  bill  until  he  has  ac- 
cepted it.  Until  then,  he  has  not  as- 
sumed the  position  of  principal  debtor, 
nor  undertaken  any  obligation  in  regard 
to  it.  His* discounting  has  neither  paid 
nor  extinguished  it,  and  it  is  not  a  prom- 
ise to  pay  according  to  its  tenor  and 
effect.  Is  he  precluded  from  becoming 
an  indorser  by  the  fact  that  the  bill  was 
directed  to  him?  It  seems  well  settled 
that  the  drawee  of  a  bill  may  accept  or 
pay  it  supra  protest,  for  honor  of  the 
drawer  or  indorser,  and  if  he  takes  it  up 
he  stands  in  the  position  of  an  indorsee 
paying  full  value  for  it,  has  the  same 
remedies  to  which  an  indorsee  would  be 
entitled  against  all  prior  parties,  and 
can,  of  course,  sue  the  drawer  or  in- 
dorser. Chitty,  Bills,  375.  In  such  cases 
the  fact  that  the  bill  was  drawn  upon 
him  does  not  incapacitate  him  from 
acquiring  the  rights  of  an  indorsee."27 
This  however,  involves  the  effect  of  pay- 


ment by  one  who  is  not  a  party  to  the 
bill,  and  is  therefore  not  within  the  gen- 
eral scope  of  this  note. 

Ill,  Reissue  after  'maturity. 

The  term  "payment"  has  not  a  fixed 
meaning.  By  some  courts  the  ordinary 
transaction  by  which  the  party  pri- 
marily liable  on  a  bill  or  note  takes  up 
the  instrument  is  treated  as  a  payment, 
and  the  question  is  regarded  as  being* 
whether  the  instrument  is  thereby  dis- 
charged. Other  courts  treat  the  question 
in  such  a  case  as  being  whether  a  tran- 
saction in  which  a  party  primarily  lia- 
ble obtains  the  instrument  amounts  to 
payment,  and  assume  that  if  it  does  the 
instrument  is  discharged.  In  other 
words,  according  to  one  view,  payment 
is  synonomous  with  the  transaction  by 
which  the  party  primarily  liable  obtains 
the  instrument;  according  to  the  other 
view,  it  is  synonomous  with  a  discharge. 
It.  is  true  that  the  view  adopted  may 
be  influenced  by  the  circumstances  of  a 
particular  case,  but  too  much  emphasis 
should  not  be  placed  upon  the  manner  in 
which  the  question  has  been  stated. 

As  shown  above,28  it  is  stated  gen- 
erally in  a  few  cases  that  the  transfer 
to  or  payment  by  a  party  primarily  lia- 
ble on  a  bill  or  note  extinguishes  the 
instrument  without  reference  to  when 
the  payment  or  transfer  took  place  with 
reference  to  maturity.  In  a  majority  of 
the  cases  the  time  the  transfer  or  pay- 
ment took  place  with  reference  to  ma- 
turity is  an  important  factor. 

The  transfer  of  a  note  to  the  maker 
or  a  bill  to  the  acceptor,  at  or  after  ma- 
turity,   extinguishes    the    instrument ;  ** 
likewise,  the  payment  of  a  note  by  the 
|  maker  or  a  bill  by  the  acceptor,  at  or 


action  by  which  the  makers  transferred  cer- 
tain land  to  the  payee  in  consideration 
thereof,  so  that  it  could  not  thereafter  be 
revived  by  agreement  of  the  makers  and 
payee,  and  a  vendor's  lien  on  land  in  pay- 
ment of  the  purchase  price  of  which  it  was 
given,  enforced  as  against  a  subsequent  pur- 
chaser of  the  land. 

"Hopkins  v.  Farwell  (1855)  32  N.  H. 
425. 

*•  A  debtor  who  had  assigned  a  stock  of 
goods  as  security  for  his  debt,  balance  to 
be  paid  to  the  debtor,  gave  a  second  creditor 
a  draft  directing  payment  of  the  balance  to 
him,  and  it  was  held  that  the  draft  was  ex- 
tinguished by  payment  of  the  second  cred- 
itor's claim,  although  a  balance  still  re- 
mained in  the  hands  of  the  assignee;  a 
transfer  of  the  draft  by  the  second  creditor 
to  other  creditors  could  confer  upon  the 
other  creditors  no  rights.  Brunswick  v. 
Sewall    (1852)   34  Me.  202.     It  seems  that 
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the  amount  of  payment  to  the  second  cred- 
itor was  indorsed  on  the  draft  and  the 
transferee  attempted  to  hold  the  assignee 
for  creditors  for  the  balance. 

*eSwope  v.  Ross  (1861)  40  Pa.  186,  80 
Am.  Dec.  567. 

The  drawee  of  a  bill  who  refuses  to  accept 
the  same  is  not  prevented  from  afterwards 
becoming  the  holder  of  the  bill  by  paying 
value  for  it,  where  there  is  no  contract  or 
engagement  to  accept  it.  Having  thus  come 
into  possession  of  the  bill,  he  has  the  same 
remedies  thereon  as  any  other  holder.  Desha 
v.  Stewart  (1844)   6  Ala.  852. 

WSwope  v.  Ross  (Pa.)  supra. 

88  Subd.  II. 

29Schinkel  v.  Hanewinkel  (1867)  19  La. 
Ann.  260;  Walton  v.  Young  (1874)  26  La. 
Ann.  164;  James  H.  Bishop  &  Co.  v.  Buck- 
eye Pub.  Co.  (1894)  67  Minn.  219,  58  N.  W 
872 ;  Vandagrift  v.  Bates  County  Invest.  Co. 
(1910)  144  Mo.  App.  77,  128  S.  W.  1007. 
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after  maturity,  extinguishes  the  instru- 
ment;80 after  such  transfer  or  pay- 
ment, the  instrument  cannot  be  reissued 
so  as  to  confer  any  rights  upon  the 
transferee  as  against  a  party  who  had 
nothing  to  do  with  the  reissuance.  One 
who  thereafter  takes  the  instrument 
takes  subject  to  the  defense  of  pay- 
ment.81      There    can    be    no    recovery 


against  an  accommodation  maker8*  or 
a  surety.88  The  maker  cannot  reissue 
the  note  so  as  to  render  an  indorser  lia- 
ble to  a  subsequent  holder.84  Even 
though  the  maker  has  the  note  indorsed 
by  the  payee  and  transferred  to  a  third 
person,  such  person  cannot  recover  of 
an  accommodation  maker.85  One  to 
whom  a  draft  is  assigned  after  transfer 


»  Hagin  v.  Shoaf  (1913)  9  Ala.  App.  300, 
63  So.  764,  certiorari  denied  in  (1914)  186 
Ala.  394,  64  So.  615;  Connery  v.  Kendall 
(1S50)  5  La.  Ann.  515;  Pons  v.  Yazoo  & 
M.  Valley  R.  Co.  (1912)  131  La.  313,  59  So. 
721,  supra,  note  12;  Merrimack  Bank  v. 
Parker  (1828)  7  Pick.  (Mass.)  88;  Chap- 
man v.  Collins  (1853)  12  Cush.  (Mass.) 
163;  Kelly  v.  Staed  (1896)  136  Mo.  430, 
58  Am.  St.  Rep.  648,  37  S.  W.  1110;  Aurora 
State  Bank  v.  Hayes-Eames  Elevator  Co. 
(1911)  88  Neb.  187,  129  N.  W.  279;  Bar- 
trum  v.  Caddy  (1838)  9  Ad.  &  El.  275,  112 
Eng.  Reprint,  1216,  8  L.  J.  Q.  B.  N.  S.  21, 
1  Perry  &  D.  207,  1  W.  W.  &  H.  724. 

A  note,  having  been  paid  by  an  indorser 
for  whose  debt  the  note  had  been  given,  was 
held,  in  Blake  y.  Sewell  (1799)  3  Mass. 
556,  to  have  been  paid,  and,  having  been 
paid,  to  cease  to  be  negotiable. 

»  Elgin  v.  Hill  (1865)  27  CaL  373. 

One  who  takes  one  of  a  series  of  notes 
secured  by  mortgage  from  the  maker  after 
maturity  cannot  share  in  the  proceeds  of 
the  sale  of  the  mortgaged  property  until 
the  other  notes  have  been  paid  therefrom. 
Schinkel  v.  Hanewinkel  (1867)  19  La.  Ann. 
260. 

In  State  ex  rel.  Legier  v.  Sutherland 
(1903)  111  La.  381,  35  So.  608,  a  note 
which  had  been  paid  was  taken  by  the 
maker  thereof  with  other  papers  to  an  at- 
torney for  the  purpose  of  raising  some 
money.  The  attorney,  without  authority 
from  the  maker,  negotiated  it,  after  an  ex- 
tension of  time  had  been  written  thereon  by 
the  purchaser.  The  note  was  held  to  be 
extinguished  by  the  payment,  and  a  mort- 
gage secured  thereby  to  have  fallen  with  the 
extinction*  of  the  principal  obligation,  and 
the  purchaser,  having  purchased  without 
ascertaining  what  right  the  attorney  had  in 
respect  to  the  note,  to  have  purchased  at  his 
own  risk,  subject  to  the  equities. 

An  indorser  primarily  liable  for  the  pay- 
ment of  a  note,  at  maturity,  paid  the  same, 
and  one  to  whom  he  afterwards  delivered  it 
was  held  to  have  no  right  of  action  against 
the  maker.    Blake  v.  Sewell  (Mass.)  supra. 

The  payee  of  an  accommodation  note  who 
has  assumed  the  payment  thereof  cannot, 
after  he  has  paid  the  note,  reissue  it  as 
against  the  maker,  but  he  may  reissue  it  as 
against  himself.  Kelly  v.  Staed  (1896) 
136  Mo.  430,  58  Am.  St.  Rep.  648,  37  S.  W. 
U10. 

Metropolitan  Bank  v.  Bouny  (1890)  42 
U.  Ann.  439,  7  So.  586,  infra,  note  45. 

It  has  been  stated  that  the  fact  that  a 
note  is  in  the  hands  of  the  maker  after  ma- 
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turity  is  sufficient  to  charge  one  with  knowl- 
edge thereof,  with  notice  of  the  fact  that 
the  note  has  been  paid  and  taken  up.  James 
v.  Yaeger  (1890)  86  CaL  184,  24  Pac.  1005 
(note  involved  in  case  was  non-negotiable). 
See  Bryant  v.  Ritterbush  (1820)  2  N.  H. 
212,  supra,  note  22.  See  infra,  IV.,  as  to 
effect  of  a  note  being  in  the  hands  of  the 
maker,  or  a  draft  in  the  hands  of  the  ac- 
ceptor, before  due. 

*s  See  Hagin  v.  Shoaf  (Ala.)  infra. 

MCason  v.  Heath  (1890)  86  Ga.  438,  12 
S.  E.  678.  Recovery  was  sought  by  the 
payee,  who  had  furnished  money  to  the 
maker  to  take  up  the  note  from  a  holder 
thereof.  See  "Introduction,"  text  to  notes 
12  et  seq. 

Chapman  v.  Collins  (1853)  12  Cush. 
(Mass.)    163. 

M  James  H.  Bishop  &  Co.  v.  Buckeye  Pub. 
Co.  (1894)  67  Minn.  219,  58  X.  W.  872. 

The  right  of  parties  to  whom  a  note  had 
been  transferred  by  one  of  the  makers  upon 
his  individual  account,  after  payment  by 
the  makers  of  the  debt,  to  recover  against 
an  accommodation  payee  and  indorser,  is 
denied  in  Bartrum  v.  Caddy  (1838)  9  Ad. 
ft  El.  275,  112  Eng.  Reprint,  1216,  8  L.  J. 
Q.  B.  N.  S.  31,  1  Perry  &  D.  207,  lW.W.ft 
H.  724,  it  being  stated  that  payment  of  ih» 
note  by  the  parties  primarily  liable  extin- 
guishes it.  Nothing  is  said  in  the  opinion 
of  the  court  as  to  the  purchaser  being  a 
bona  fide  holder,  but  in  the  plea  it  is  alleged 
that  the  note  was  taken  by  the  plaintiff  at 
a  period  so  long  after  the  date  thereof  that 
the  plaintiff  acted  negligently,  and  did  not 
use  due  and  ordinary  caution  in  taking  it. 
The  note  was  one  payable  on  demand.  A 
statute  prohibited  the  reissuing  of  a  note 
after  pavment. 

85  Hagin  v.  Shoaf  (1913)  9  Ala.  App.  300, 
63  So.  764,  certiorari  denied  in  (1914)  186 
Ala.  394,  64  So.  615.  In  this  case  a  hus- 
band, who  was  the  principal  debtor,  and 
his  wife,  went  to  the  bank  which  held  the 
note  and  paid  it  after  maturity,  and  the 
wife  took  a  transfer  thereof  from  the  bank 
to  herself.  In  the  action  she  sought  to 
hold  liable  one  who  was  an  accommodation 
maker 

In  Merrimack  Bank  v.  Parker  (1828)  7 
Pick.  (Mass.)  88,  a  note  was  given  to  a 
bank,  which  the  court  held  had  been  paid 
by  the  maker,  was,  sometime  after  the 
payment,  brought  to  the  bank  by  one  who 
the  cashier  testified  was  a  third  person, 
who  requested  that  the  note  be  indorsed 
without  recourse  on  the  payee,  an  indorse- 
ment which  the  cashier  made.    The  court. 
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to  or  payment  by  the  acceptor  cannot 
hold  the  drawer  liable.86 

Payment  by  another  for  the  maker  at 
or  after  maturity  has  also  been  regarded 
as  extinguishing  the  instrument;  it  can- 
not thereafter  be  reissued  so  as  to  con- 
fer any  rights  as  against  one  who  had 
nothing  to  do  with  the  reissue.87  While 
these  cases  of  payment  by  another  for 
the  principal  debtor  have  been  included, 
the  question  of  the  effect  of  another 
taking  up  a  bill  or  note  is  not  exhaus- 
tively considered  herein.88  It  is  appar- 
ent that  the  effect  to  be  given  to  such 
a  transaction  is  dependent  to  a  large 
extent  upon  the  intention  of  the  party 


thus  taking  the  note  and  the  holder 
thereof.  In  other  words,  a  stranger  to> 
the  instrument  stands  in  a  different  rela- 
tion than  does  a  party  primarily  liable 
thereon.89 

The  payment  of  a  note  by  an  agent 
for  the  maker  extinguishes  it;  it  cannot 
thereafter  and  after  maturity  be  put  in 
circulation  by  such  agent;  one  who  holds* 
through  such  agent  is  not  entitled  to> 
enforce  the  note  against  the  maker.4* 
An  overdue  note  which  is  intrusted  by 
the  makers  to  one  who  assisted  them  in 
paying  it  is  in  the  hands  of  an  assignee 
subject  to  the  defense  of  payment  by 
the  makers  in  a  suit  against  them.41    An 


in  discussing  the  evidence,  states  that,  if 
the  note  in  question  was  in  fact  paid  by 
a  third  person,  it  was  paid  by  him  as  the 
agent  of  the  principal  promisor,  and  even 
if  paid  with  Iris  own  money  it  was  un- 
doubtedly at  the  request  of  the  principal 
maker  and  for  his  benefit,  and  probably  for 
the  very  purpose  of  discharging  the  sureties 
on  the  note.  Accordingly,  the  person  thus 
making  payment  was  held  not  entitled  to 
hold  the  sureties  liable. 

MConnery  v.  Kendall  (1850)  5  La.  Ann. 
515;  Walton  v.  Young  (1874)  26  La.  Ann. 
164. 

Payment  by  a  bank  in  the  usual  course 
of  business,  of  a  check  drawn  upon  it,  ex- 
tinguishes the  instrument,  in  the  absence 
of  fraud  or  mistake,  and  the  bank  cannot 
thereafter  reissue  it  so  as  to  create  a  lia- 
bility thereon  against  the  maker  or  prior 
indorser.  Aurora  State  Bank  v.  Hayes- 
Eames  Elevator  Co.  (1911)  88  Neb.  187, 
129  N.  W.  279. 

^Moran  v.  Abbey  (1883)  63  Cal.  56. 
Consequently,  the  party  paying  the  note 
acquires  no  rights  thereon  against  a  surety. 

Appledorn  v.  Streeter  (1870)  20  Mich.  9; 
Swope  v.  LeffingweU  (1877)  4  Mo.  App. 
525,  holding  that  the  maker  of  a  note  se- 
cured by  a  mortgage  cannot  be  held  liable 
to  one  who  has  taken  the  note  after  ma- 
turity, and  after  it  has  been  paid  by  a 
purchaser  of  the  mortgaged  premises. 

Rolfe  v.  Wooster  (1879)  68  N.  H.  526, 
holding  that  the  maker  of  a  demand  note 
secured  by  mortgage,  which  was  taken,  in- 
dorsed by  the  payee  upon  its  payment  over 
two  years  after  its  date,  by  a  subsequent 
purchaser  of  the  mortgaged  premises,  who 
assumed  payments  and  fraudulently  sold 
it,  could  not  be  held  liable  to  one  into  whose 
hands  it  afterwards  came. 

Payment  of  a  demand  corporate  note  by 
an  officer  of  the  corporation,  about  fifteen 
months  after  date,  was  held  in  Miller  v. 
Del  Rio  Min.  &  Mill.  Co.  (1913)  25  Idaho, 
83,  136  Pac.  448,  to  extinguish  the  note  so 
far  as  the  payee  and  indorser s  were  con- 
cerned. It  was  further  held  in  this  case 
that  payment  of  another  demand  corporate 
note  under  the  same  circumstances  by  an 
officer  of  the  corporation  who  was  a  payee 

L.R.A.1918E. 


thereof   extinguished  the   note   as   to   the 
payees  and  indorsees. 

See  Merrimack  Bank  v.  Parker  (Mass.) 
supra. 

WThe  effect  of  payment  of  a  debt  by  a 
volunteer  or  stranger  to  the  original  under- 
taking is  discussed  in  the  note  to  Crum- 
lish  v.  Central  Improv.  Co.  23  LJR-A-  120. 
See  VI,  thereof,  relating  to  bills  and  notes. 

WThus,  in  McDonnell  v.  Bums  (1897) 
28  C.  C.  A.  174,  55  U.  S.  App.  233,  83  Fed. 
866,  it  is  held  that  a  promissory  note  se- 
cured by  mortgage,  indorsed  in  blank  by 
the  payee  and  sent  to  a  bank  for  collection 
upon  the  maturity  thereof,  is  not  extin- 
guished as  a  lien  on  the  mortgaged  prem- 
ises, where  the  bank  accepts  the  amount 
thereof  from  a  third  party,  who  pays  it 
with  his  own  money  and  takes  it  indorsed 
without  recourse,  as  security  therefor. 

40Halsey  v.  Lange  (1876)  28  La.  Ann. 
248.  The  note  was  paid  through  a  com- 
mission merchant  doing  business  for  the 
maker  from  proceeds  of  the  maker's  cotton 
in  the  merchant's  hands.  After  the  com- 
mission merchant  had  thus  paid  the  note, 
he  pledged  it  after  maturity  to  another, 
and  by  the  pledgee  it  was  passed  to  the 
plaintiff. 

The  maker  of  a  note  who  has  given  an 
attorney  the  amount  thereof  for  the  pur- 
pose of  paying  the  same  is  not  liable  upon 
the  note  upon  its  reissue  by  the  attorney 
after  he  has  paid  the  amount  to  a  bank 
in  which  it  had  been  deposited  for  collec- 
tion by  the  holder  at  the  time  it  became 
due,  and  taken  the  note  up,  if  such  maker 
has  acted  in  good  faith.  Tiel  v.  Butker 
(1910)  125  La.  473,  28  L.R.A.(N.S.)  1065, 
51  So.  500.  The  note  was  turned  over 
without  the  stamp  "Paid"  thereon. 

41  Hardy  v.  Waddell  (1878)  58  N.  H. 
460.  The  court  was  of  the  opinion  that 
the  negligence  of  the  parties  to  the  note  in 
permitting  the  third  person  to  take  posses- 
sion thereof  without  first  erasing  their 
names  was  not  equal  to  the  negligence  of 
the  plaintiff  in  taking  the  note  after  ma- 
turity. Consequently,  the  loss  was  thrown 
upon  plaintiff. 

Where  the  maker  of  a  past-due  note, 
who  had  paid  the  same  and  was  in  pot- 
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overdue  note  secured  by  mortgage,  which 
his  been  paid  by  one  who  assumed  pay- 
ment thereof,  cannot  be  reissued  so  as 
to  reinstate  the  mortgage  as  against  a 
subsequent  purchaser  of  the  property, 
who  has  been  informed  that  the  note  has 
been  paid.48  Where  the  'payee  of  a 
series  of  notes  secured  by  mortgage 
received  payment  of  some  of  the  notes 
from  one  who  loaned  the  maker  the 
aoney  to  pay  the  same,  and  who  acted 
u  his  agent  in  paying  them,  the  notes 
we  held  to  be  extinguished,  and  a  sub- 
sequent transferee  thereof  was  held  to 
acquire  no  rights  in  the  mortgage  as 
against  the  mortgagee.48  The  payment, 
tfter  maturity,  of  a  note  secured  by 
mortgage,  by  an  agent  of  the  payee,  the 
payee  receiving  the  money  was  payment, 
as  been  held  to  extinguish  the  note,  and 
a  subsequent  transferee  of  the  agent  is 
ield  to  acquire  no  rights  either  as 
gainst  the  maker  or  the  property  mort- 
gaged.4* A  maker  who  has  paid  a  note 
cannot  be  held  liable  to  one  to  whom  the 
note  was  transferred  after  maturity  by 
a  clerk  of  the  maker.48 
It  is  held   in  Bank  op  Willard  v. 


Pennsylvania  &  K.  Fire  Brick  Co. 
ante,  165,  that  the  fact  that  an  indorsee 
after  maturity  holds  through  one  who 
became  owner  before  maturity  does  not 
change  the  rule  that  a  transferee  after 
maturity  takes  subject  to  the  defense  of 
payment  a  transferee  from  a  prior  trans- 
feree is  stated  to  occupy  no  safer  posi- 
tion than  does  a  transferee  from  the 
original  payee;  the  controlling  fact  is 
always  whether  the  note  was  due  at  the 
time  it  was  transferred.46  This  raises  the 
question  whether  one  who  holds  through 
a  bona  fide  holder  is  protected  by  the 
good  faith  of  his  transferrer,  a  question 
that  has  alieady  been  treated  in  this 
series  of  reports.47 

It  has  been  stated  that,  although  a 
note  is  extinguished  by  payment  at  or 
after  maturity,  one  who  thereafter  in- 
dorses it  is  liable  on  his  indorsement  as 
on  a  new  contract.48 

The  transfer  of  a  joint  and  several 
note  to  one  of  the  makers,40  or  payment 
by  one  of  several  joint  makers,50  extin- 
guishes the  note.  A  transferee  of  such 
maker  after  maturity  cannot  recover 
against  an  indorser;  6l  nor  another  joint 


session  thereof,  loaned  it  as  an  accommo- 
dation to  another  party  to  be  used  by  him 
in  such  a  way  as  not  to  involve  the  maker 
in  any  liability  thereon,  the  maker  was 
held  not  liable  to  one  to  whom  the  person 
thus  intrusted  with  the  note  negotiated  it, 
receiving  a  credit  on  notes  given  by  him. 
Branch  v.  Traylor  (1896)  —  Tex.  Civ.  App. 
-,  36  S.  W.  592. 

*  Citizens  Bank  v.  Lay  ( 1885)  80  Va.  436. 

"Stevenson  v.  Short  (1900)  52  La.  Ann. 
**7,  27  So.  350.  It  was  further  held  in 
this  case  that  where  a  third  person  took 
up  another  note  in  the  series  with  his  own 
aoney,  and  nothing  was  said  by  the  payee 
*pon  receiving  the  money  as  to  how  the 
transaction  was  to  he  regarded  it  would  be 
regarded  as  a  sale,  and  such  transferee  was 
held  to  acquire  rights  in  the  mortgage. 

*Brice  v.  Watkins   (1878)   30  La.  Ann. 

45  Metropolitan  Bank  v.  Bouny  (1890)  42 
U.  Ann.  439,  7  So.  586.  The  court  states, 
however,  that,  "had  it  been  proved  that  the 
payment  of  the  note  had  been  extended  by 
anient  of  parties  before  its  maturity,  the 
plaintiff  would  be  protected  as  an  innocent 
purchaser  before  maturity  against  the  de- 
fenses now  set  up." 

46  See  contra  holding  in  Levy  v.  Ford 
(1889)  41  La.  Ann.  873,  6  So.  671,  infra, 
Bote  89,  and  Attenborough  v.  Mackenzie 
U856)  36  Eng.  L.  &  Eq.  Rep.  562,  25  L.  J. 
Etch.  N.  S.  244,  infra,  note  82. 

tt  Notes  to  Young  Men's  Christian  Asso. 
Gymnasium  Co.  v.  Rochford  Nat.  Bank,  46 
L-R-A.  at  page  784,  and  Miles  v.  Dodson, 
50  LR.A.(N.S.)  83.  As  shown  in  these 
3<>tes.  the  rule  contrary  to  that  announced 
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in  Babtk  of  Willabd  v.  Pennsylvania  & 
K.  FntB  Brick  Co.  ante,  165,  is  well  estab- 
lished ae  to  defenses  generally. 

**  See  infra,  note  120. 

49  One  who  furnishes  money  to  a  joint 
maker  to  pay  a  note  cannot  recover  thereon 
against  the  joint  makers.     Snell  v.  Davis 

(1909)  149  111.  App.  391  (paid  before 
maturity). 

Deavenport  v.  Green  River  Deposit  Bank 

(1910)  138  Ky.  352,  137  Am.  St.  Rep.  386, 
128  S.  W.  88,  and  Williams  v.  Johnson 
(1880)  1  Ky.  L.  Rep.  420,  holding  that  a 
joint  maker  who  purchases  the  note  has 
only  the  right  to  contribution,  but  that,  in 
a  suit  brought  by  him  on  the  note,  he  will 
be  allowed  to  amend  in  such  a  manner  as 
to  enforce  contribution. 

00  Payment  by  a  joint  maker  discharges 
the  note,  although  it  is  agreed  between  the 
maker  thus  paying  and  the  payee  that  only 
one  half  the  amount  shall  be  indorsed  on 
the  note,  and  the  payee  shall  attempt  to  re- 
cover the  other  half  from  the  other  maker. 
Davis  v.  Stevens  (1839)   10  N.  H.  186. 

01  An  indorser  who  has  not  consented  to 
the  reissue  of  a  note  that  has  been  paid  by 
another  indorser,  and  who  has  no  knowl- 
edge of  the  reissuance,  cannot  be  held  lia- 
ble upon  the  note  to  one  to  whom  the 
indorser  who  has  paid  the  note  has  as- 
signed it.  Miller  v.  Del  Rio  Min.  &  Mill. 
Co.  (1913)  25  Idaho,  83,  136  Pac.  448.  Tne 
note  in  question  was  a  demand  note  and 
was  assigned  to  the  plaintiff  a  sufficient 
length  of  time  after  its  date  so  that  he 
could  not  claim  the  rights  of  a  bona  fide 
holder.  It  was  agreed  at  the  time  of  the 
assignment  between  the  indorser  assigning 
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maker ;  **  nor  all  the  makers ;  M  nor  can 
a  transferree  of  one  of  the  acceptors 
of  a  draft  recover  against  the  other 
acceptors.5* 

It  has  been  held  that  the  sale  and 
delivery  after  maturity  of  a  joint  note, 
to  a  firm  of  which  one  of  the  makers  is 
a  member,  extinguishes  the  note,  as  such 
maker  at  that  time  became  both  co-obli- 
gor and  co-obligee,  and,  this  being  true, 
the  note  was  extinguished  as  to  the  other 
maker;  *5  an  assignee  of  the  firm  cannot 
recover  thereon  against  the  maker  who 
was  not  a  member  of  the  firm. 

In  the  case  of  a  non-negotiable  note, 
it  is  immaterial  when  it  is  paid  by  one 
of  the .  comakers ;  the  payment  by  or 
transfer  to  him  extinguishes  it;  it  ean 
be  kept  alive  thereafter  only  for  the  pur- 
pose of  contribution  from   the  comak- 


ers. 


66 


It  is  held  in  some  cases  that  the  sale 
and  transfer  of  an  obligation  of  a  part- 
nership to  one  of  the  members  thereof 
operates  as  a  payment  under  ordinary 
circumstances;  that  this  results  neces- 
sarily from  the  relation  of  the  purchaser 


to  his  copartners  and  from  the  fact  of 
his  being  himself  a  principal   debtor.67 
Payment  of  a  partnership  note  by  one 
of  the  partners  has  been  held  to  extin- 
guish it,  although  it  is  signed  by  one 
partner  only  and  is  paid  by  another  with 
his  own  funds.58    In  fact,  the  right  of 
a  member  of  a  firm  to  become  the  owner 
of  firm  paper   by  purchaser  has   been 
expressly    denied.59       It    is    recognized 
that  the  party  to  whom  the  note  is  thus 
assigned  has  some  rights,  however.    In 
one  case  it  is  stated  that  "under  sup- 
posable  circumstances,  it  may  be  that  in 
equity  the  partner  who  had  taken  as- 
signments of  the  obligations  of  the  firm 
to  himself  would  be  permitted  to  keep 
them  alive  and  enforce  them  against  his 
copartners  for  their  contributive  share 
of  the  sums  which  he  had  paid  for  the 
assignment.     This  might  be  done  for  the 
purpose   of  giving  him   the   benefit   of 
securities   incident    to   the   debts,   when 
necessary   to   the   doing   of  justice  be- 
tween the  partners,  if  it  could  be  done 
without  injury  to  any  creditor  of  the 
firm;  but  it  is  manifest,  upon  the  plain- 


it  and  the  assignee  that  it  was  to  be  with- 
out recourse  upon  the  indorser.  Liability 
of  the  indorser  sued  in  the  case,  however, 
is  denied  upon  the  fact  that  he  did  not 
consent,  and  not  upon  the  agreement. 

52  One  who  has  placed  his  name  on  the 
back  of  a  note  before  delivery,  and  who 
under  the  law  is  a  comaker  and  joint 
promisor  with  the  principal  maker,  cannot, 
upon  payment  of  the  note,  put  it  in  circu- 
lation again  as  against  his  copromisor,  al- 
though m  a  proper  action  he  can  recover 
of  his  copromisor  the  amount  paid,  if,  as 
between  the  two,  it  is  the  duty  of  the  lat- 
ter to  pay  the  note.  The  payment  of  the 
note  by  such  a  party  extinguishes  it.  Pray 
v.  Maine  (1851)  7  Cush.  (Mass.)  253  (note 
was  indorsed  by  payee  to  party  making 
payment);  Quimby  v.  Varnum  (1906)  190 
Mass.  211,  76  N.  E.  671  (indorsement  of 
payee  was  canceled  before  delivery).  Nor 
is  this  rule  changed  by  Mass.  Rev.  Laws, 
chap.  73,  §§  80  and  81,  making  a  person 
not  otherwise  a  party  to  an  instrument, 
who  has  placed  his  signature  thereon  in 
blank  before  delivery,  liable  as  an  indorser 
or  by  §  138,  providing  that  if  it  is  paid  by 
a  party  secondarily  liable,  it  is  not  dis- 
charged, but  the  party  so  paying  it  is  re- 
mitted to  his  former  rights  as  regards  all 
prior  parties,  and  he  may  strike  out  his 
own  and  all  subsequent  indorsements  and 
again  negotiate  the  instrument.  Quimby  v. 
Varnum  (Mass.)  supra.  The  note  in  Quimby 
v.  Varnum  was  paid  at  maturity.  When, 
with  reference  to  maturity,  the  note  in 
Pray  v.  Maine  was  paid,  does  not  appear 
from  the  report. 

Davis  v.  Stevens  (1839)  10  N.  H.  186, 
supra,  note  50. 
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M  Gordon  v.  Wansey  (1862)  21  Cal.  77. 
It  is  stated  that,  if  the  rights  of  the  plain- 
tiff had  attached  before  maturity  and  his 
position  were  that  of  an  innocent  holder, 
he  would  be  entitled  to  protection;  but,  in 
addition  to  having  taken  the  notes  after 
maturity,  the  plaintiff  is  stated  to  have 
taken  them  with  knowledge  of  the  fact  that 
his  assignor  could  not  have  enforced  the 
notes.  The  notes  were  paid  before  maturity 
and  assigned  to  the  joint  maker,  but  not 
assigned  to  plaintiff  until  after  maturity. 

M  Where  a  bill  becomes  the  property  of 
one  of  the  acceptors  and  remains  his  pro- 
perty until  due,  the  bill  is  discharged,  and 
the  liability  of  the  acceptors  cannot  be  re- 
vived by  a  reissuance  thereafter.  Harmer 
v.  Steele  (1849)  4  Exch.  1,  154  Eng.  Re- 
print, 1100,  19  L.  J.  Exch.  N.  S.  34,  4  Eng. 
Rul.  Cas.  515. 

w  Logan  Countv  Nat.  Bank  v.  Barclay 
(1898)   104  Ky.  97,  46  S.  W.  675. 

66  Exchange  Nat.  Bank  v.  Chapline  (1913) 
109  Ark.  242,  158  S.  W.  151. 

W  Coleman  v.  Coleman  (1881)  78  Ind. 
344.  In  this  case  there  had  been  an  at- 
tempt to  organize  a  corporation  which  had 
failed  because  of  lack  of  compliance  with 
the  law;  the  association  was  therefore  held 
to  become  a  partnership.  The  purchase  by 
one  of  the  members  of  the  association  of 
the  firm  obligations  which  had  been  in- 
curred in  the  conduct  of  the  proposed  busi- 
ness, and  were  evidenced  by  promissory 
notes,  was  held  to  amount  to  a  payment. 

MSprague   v.   Ainsworth    (1867)    40   Vt. 

47. 

W  East  on  v.  Strother  (1881)  57  Iowa, 
506,  10  N.  W.  877.  It  is  stated  to  be  the 
duty  of  the  members  of  the  firm  to  take 
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est  principles  of  equity  and  fair  deal- 
ing, that  a  member  of  a  business  firm 
cannot  be  permitted  to  make  a  profit  for 
himself  by  purchasing  the  obligations  of 
the  firm  at  a  discount,  or  by  keeping 
tbem  alive  at  interest ;  and  if  permitted, 
under  any  circumstances,  to  enforce  the 
obligations  so  purchased,  it  can  only  be 
for  the  amount  paid  by  him  in  taking 
them  up,  and  lawful  interest  thereon  if 
contribution  by  his  copartners  shall  have 
been  unreasonably  delayed."80 

An  assignment  of  a  firm  note  to  an- 
other firm  having  a  member  in  common 
with  the  firm  which  made  the  note  is 
held  to  extinguish  it  so  far  as  it  can 
be  made  the  basis  of  an  action  at  law 
either  in  the  hands  of  the  firm  to  which 
it  was  assigned  or  to  an  indorsee  of 
such  firm  after  maturity.  In  such  a 
case  the  only  remedy  upon  the  note  is 
in  equity  where  the  equities  of  the  par- 
ties can  be  considered  and  adjusted.'1 

Other  cases  adhere  to  the  theory  that 
whether  the  transfer  of  a  bill  or  note  of 
aii  unincorporated  association  to  one  of 
the  members  thereof  amounts  to  an 
extinguishment  of  the  note  depends  upon 
the  intent  with  which  the  transfer  is 
made.  If  the  member  pays  the  note  as 
one  of  the  makers  thereof,  it  is  an 
extinguishment.88  But  if  it  is  a  pur- 
chase, it  does  not  work  an  extinguish- 
ment.64 There  is  no  reason,  according 
to  these  cases,  why  one  copartner  may 
not  deal  as  an  individual  with  his  firm. 
It  is  held  in  some  cases  that  a  member 
01  a  copartnership  cannot  sue  upon  such 
an  obligation  for  the  reason  that  the 
other  members  are  not  liable  without 
him,  and  he  cannot  be  both  plaintiff  and 
defendant  in  an  action  at  law,  but  that 
this  is  a  difficulty  attending  the*  remedy 
only,  and  when  the  note  is  indorsed  to 


one  against  whom  there  is  no  such  ob- 
jection, such  indorsee  may  sue.  Accord- 
ingly, a  member  of  a  firm  who  has  pur- 
chased firm  paper  after  maturity  may 
transfer  the  same,  and  his  transferee 
may  maintain  an  action  on  the  note 
against  the  firm.84 

In  the  case  of  the  payment  of  a  note 
by  the  maker,  it  has  been  urged  that  it 
is  negligence  for  the  maker  not  to  take 
up  the  instrument,  and  that,  if  it  is 
thereafter  transferred  to  one  who  knows 
nothing  of  the  payment,  such  payment 
is  not  a  defense.  The  attempt  to  im- 
pose a  liability  upon  the  maker  in  Fair- 
field County  Nat.  Bank  v.  Hammer, 
ante,  163,  and  in  Bank  of  Willard  v. 
Pennsylvania  &  K.  Fire  Brick  Co. 
ante,  165,  was  based  upon  his  alleged 
negligence  in  leaving  the  note  in  the  pos- 
session of  the  payee  after  payment.  The 
fact  that  a  note  has  been  left  in  the 
hands  of  the  payee  after  payment  is  held 
not  to  entitle  one  who  has  taken  it  after 
maturity  to  hold  the  maker  liable.65 
If  it  is  paid  at  maturity,  one  to  whom  the 
note  has  thereafter  been  negotiated  by 
the  payee,  who  has  fraudulently  altered 
the  date  so  as  to  make  it  appear  that 
tfie  note  is  not  yet  due,  cannot  hold  the 
maker  liable  on  "the  ground  of  negligence 
in  leaving  it  in  the  bands  of  the  payee, 
where  the  payee  is  believed  to  be  trust- 
worthy.66 See  particularly  the  construc- 
tion put  upon  the  provision  of  the  Nego- 
tiable Instruments  Act  as  the  right  of  a 
holder  in  due  course  to  recover  on 
altered  paper,  in  Fairfield  County  Nat. 
Bank  v.  Hammer,  ante,  163. 

It  is  well  established  that  one  to  whom 
a  note  has  been  transferred  after  ma* 
turity  by  the  payee  or  holder,  in  whose 
possession  it  was  left  after  payment, 
cannot  recover  of  the  party  making  pay- 


up  the  note  for  the  firm  by  payment  or 
compromise  as  best  they  can,  and  when 
one  member  has  done  so,  the  amount  paid 
by  Mm  becomes  a  charge  in  his  favor 
against  the  firm.  This  ia  all  he  is  en- 
titled to. 

Gardner  v.  Salyer  (1880)  1  Ky.  L.  Rep. 
420,  holding  the  assignee  of  a  member  of  a 
firm  who  had  paid  the  firm  note  not  entitled 
to  sue  upon  the  note. 

Deavenport  v.  Green  River  Deposit  Bank 
11910)  138  Ky.  352,  137  Am.  St.  Rep.  380, 
128  S.  W.  88,  involving  a  note  which  is 
held  to  he  not  only  a  joint,  but  a  partner- 
*top  note.    See  supra,  note  49. 

60  Coleman  v.  Coleman  (Ind.)  supra. 

« Calhoun  v.  Albin  (1871)  48  Mo.  304. 
Tte  plaintiff,  who  was  the  payee  of  the 
*wt€,  had  previously  indorsed  it  without 
ttttune,  and  thereby  became,  as  the  court 
stated,  a  stranger  to  the  note. 

UU.1918E. 


62Ripp  v.  McChesney  (1872)  66  I1L  460. 

6*  Ibid,  (transaction  took  place  after  ma- 
turity). 

In  Marshall  v.  Meyers  (1902)  96  Mo.  App. 
643,  70  S.  W.  927,  one  of  the  trustees  of  a 
college  which  had  given  a  note  was  held  to 
have  purchased  the  note,  where  he  paid  the 
money  and  took  the  note;  the  court  saying 
that  ordinarily,  where  the  maker  of  a 
promissory- note  pays  the  money  thereon  to 
the  holder,  and  receives  the  note  from  him, 
it  will  be  presumed  that  the  transaction 
was  in  discharge  of  the  note,  but  where 
one  not  the  maker  pays  the  amount  due 
upon  a  note,  it  will  be  presumed  that  the 
transaction  was  a  purchase,  and  not  a  dis- 
charge. 

6*Kipp  v.  McChesney  (111.)  supra, 

06  Bank  of  Willabd  v.  Pennsylvania  & 
K.  Fibe  Brick  Co.  ante,  166. 

m  Fairfield  County  Nat.  Bank  v.  Ham- 
mer, ante,  163. 
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ment.67  A  surety  who  has  paid  a  note 
and  intrusted  it  to  the  payee  for  the 
purpose  of  collecting  from  the  principal 
debtor  is  not  liable  to  one  to  whom  the 
note  is  assigned  after  maturity.68  Nor 
can  there  be  a  recovery  by  such  indorsee 
against  a  surety  on  the  note  other  than 
the  one  making  payment.69  An  indor- 
see after  maturity  of  the  drawer  of  a 
bill,  who  is  in  possession  thereof  after 
payment  by  the  acceptor,  cannot  recover 
thereon  against  the  acceptor.70 

IV.  Reissue  before  maturity. 

It  is  well  settled  that  it  is  the  duty 
of  one  paying  a  bill  or  note  before 
maturity  to  require  the  surrender  there- 
of, and  if  he  fails  to  do  so,  and  it  is, 


before  maturity,  transferred  to  a  bona 
fide  holder,  Buch  holder  may  recover 
thereon  of  the  party  thus  paying  the 
instrument,  notwithstanding  such  pay- 
ment.71 The  cases  passing  upon  this 
situation,  that  is,  the  rights  of  a  holder 
— bona  fide  or  otherwise — of  negotiable 
paper  that  has  been  transferred  by  the 
payee  before  maturity  and  after  pay- 
ment thereof  are  not  discussed  herein. 
This  discussion  so  far  as  it  relates  to  a 
reissue  before  maturity  has  been  con- 
fined to  a  reissue  by  the  party  primarily 
liable,  who  has  paid  the  instrument  or 
to  whom  it  has  been  transferred. 

The  cases  are  not  agreed  upon  the 
rights  of  parties  to  negotiable  paper  that 
has  been  reissued  before  maturity  by  a 


67  Elgin  v.  Hill  (1865)  27  CaL  373.  The 
note  was  paid  to  an  indorsee,  but  not  deliv- 
ered to  the  maker,  and  was  subsequently 
transferred  to  the  plaintiff  by  the  indorsee. 
The  court  states  that  there  is  little  doubt 
that  the  plaintiff  knew,  in  addition  to  hav- 
ing received  the  note  after  maturity,  that 
it  had  been  paid  when  he  received  it. 

Palmer  v.  Marshall  (1871)  60  HL  289. 

Wilson  v.  Griffith  (1910)  155  I1L  App. 
180,  holding  admissible  evidence  that  a  note 
had  been  paid  to  the  payee,  as  against  a 
subsequent  indorsee  after  maturity;  and 
holding  admissible  as  to  another  note,  evi- 
dence that  an  indorsee  before  maturity 
knew  before  his  purchase  thereof  that  it 
had  been  paid  to  a  prior  indorsee. 

Notes  given  by  a  lessee  as  collateral 
security  for  rents,  which  were  surrendered 
by  the  lessor  for  the  use  of  the  lessee,  or 
for  cancellation,  in  an  action  brought  by 
him  to  recover  the  premises,  were  held  to 
be  extinguished  in  Campbell  v.  Nixon 
(1891)  2  Ind.  App.  463,  28  N.  E.  107,  s.  c. 
on  second  appeal  in  (1900)  25  Ind.  90,  56 
N.  E.  248,  and  their  subsequent  indorse- 
ment by  the  lessor  after  maturity  to  con- 
fer no  right  of  action  upon  the  indorsee. 

A  maker  who  paid  a  note  leaving  it  with 
the  payee  was  held,  in  American  Bank  v. 
Jennes  (1841)  2  Met.  (Mass.)  288,  not  lia- 
ble to  a  subsequent  indorsee  of  the  note 
after  maturity.  The  court  states:  "By 
the  terms  of  the  note,  the  plaintiffs  were 
put  upon  their  guard.  It  was  payable  on 
demand,  and  more  than  eight  months  had 
elapsed  after  its  date." 

Root  v.  Fast  (1899)  58  Neb.  498,  78 
N.  W.  939.  Payment  of  the  note  was  here 
made  to  an  agent  of  the  payee,  whose  cus- 
tom it  had  been  to  receive  payments  of 
interest  and  forward  them  to  the  payee. 
Upon  payment,  as  above  stated,  the  note 
and  mortgage  securing  it  were  not  deliv- 
ered to  the  maker,  but  apparently  it  was 
understood  that  the  amount  of  the  pay- 
ment should  be  forwarded  to  the  payee, 
whereupon  the  note  and  mortgage  were  to 
be  returned.  Instead  they  were  trans- 
ferred to  the  plaintiff  after  such  payment 
and  after  maturity. 

L.R.A.1918E. 


Brown  v.  Da  vies  (1789)  3  T.  R.  80,  100 
Eng.  Reprint,  466;  Cuvillier  v.  Fraser 
(1848)  5  U.  C.  Q.  B.  152. 

MReichert  v.  Koerner  (1870)  54  HI.  306. 
It  is  stated  that,  if  the  surety  had  placed 
the  note  in  the  hands  of  the  payee  for  the 
purpose  of  giving  it  circulation,  then  he 
could  not  avail  himself  of  the  defense  of 
payment,  but,  it  having  been  placed  there 
for  the  sole  object  of  recovering  from  the 
real  debtor,  for  whom  he  was  surety,  there 
can  be  no  recovery  against  him. 

68  Campbell  v.  Nixon  (Ind.)  supra. 

TOThorogood  v.  Clarke  (1817)  2  Starkie 
(Eng.)  251. 

71  3  R.  C.  L.  p.  1015,  §  223;  8  C.  J.  p.  682, 
§  813. 

Manley  Carriage  Co.  v.  Fowler  (1917) 
128  Ark,  299,  194  S.  W.  708. 

Internal  Improv.  Fund  v.  Lewis  (1894)  34 
Fla.  424,  26  L.R.A,  743,  43  Am.  St.  Rep. 
209,  16  So.  325.  In  this  case  it  was  held 
that  interest  coupons  which  had  not  been 
required  to  be  surrendered  by  the  maker 
of  the  bond  upon  payment  of  the  bond  be- 
fore maturity  became  independent  claims 
and  valid  obligations  in  the  hands  of  a 
bona  fide  holder  for  value. 

Turner  v.  Planters'  Chemical  Oil  Co. 
(1917)  — -  Ga.  App.  — ,  94  S.  E.  616. 

Palmer  v.  Marshall  (1871)  60  111.  289. 

Watson  v.  Wyman  (1894)  161  Mass.  96, 
36  N.  E.  692,  holding,  upon  a  bill  in  equity 
to  cancel  a  mortgage,  that  one  who  took 
an  indorsement  of  the  note  and  an  assign- 
ment of  the  mortgage  securing  the  same, 
for  value  before  maturity  and  without  no- 
tice that  the  mortgagor  had  given  the 
mortgagee  a  second  mortgage  for  a  sum 
including  that  due  on  the  first  mortgage 
and  in  satisfaction  of  it,  but  had  left  the 
first  mortgage  in  the  mortgagee's  hands, 
was  entitled  to  recover  thereon  as  against 
one  to  whom  the  mortgagee  had  sold  the 
second  mortgage. 

But  payment  is  a  defense  as  against  an 
indorsee  before  maturity  who  knew  of  the 
payment  before  his  purchase.  Wilson  v. 
Griffith  (1910)  155  HI.  App.  180;  White  v. 
Kibling  (1814)  llJohns.  (N.  T.)  128.  Such 
an  indorsee  is  not  a  bona  fide  holder. 


ANNO.— EFFECT  OF  REISSUE  OF  NOTE  THAT  HAS  BEEN  PAID. 


181 


party  primarily  liable  thereon,  afterpay- 
ment by  or  transfer  to  him.  According 
to  the  better  considered  authority,  the 
transfer  of  a  note  to  the  maker  or  a  bill 
to  the  acceptor,  before  maturity,  does 
not  necessarily  extinguish  the  instru- 
ment.72 It  has. been  held  that  the  pay- 
ment of  a  draft  before  its  maturity  does 
not  extinguish  the  draft  "any  more  than 
if  it  were  merely  discounted."78  In 
one  case  it  is  stated :  "But  we  think  it 
is  no  objection  to  the  negotiability  of  a 
bill  that  it  has,  during  its  currency, 
before  it  was  payable,  become  the  prop- 
erty of  one  of  the  acceptors.  Until  the 
time  for  payment  arrives,  the  contract 
of  the  acceptors  is  unperformed,  and 
incapable  of  being  performed,  and  the 
right  to  sue  upon  it  may  be  transferred 
with  the  property  on  the  bill  by  any  law- 
ful owner  of  it;  and  it  is  no  objection  to 
such  transfer,  or  to  an  action  brought 
by  one  claiming  under  it,  that  the  party 
making  it  would  have  been  incapacitated 
to  sue  if  he  had  retained  the  bill  till 
maturity.  The  circumstances  of  the 
plaintiff  having  notice  of  the  facts  of 
the  pleas,  or  of  no  consideration  having 
been  given  for  the  indorsement  to  him, 
will  not  aid  the  pleas,  inasmuch  as 
those  facts  do  not  show  any  reason  why 
the  defendants,  who  plead  them  (who 
must  be  taken  to  have  had  value  for  the 
acceptance),  should  not  pay  to  any  bona 
fide  holder,  whether  for  value  or  with 
notice  or  not."74  In  another  case,  the 
court  states  the  question  to  be  "whether 
the  discharge  of  a  bill  by  the  acceptor 


n  National  Bank  v.  Lindsay  (1910)  2 
Boyce  (DeL)  83,  78  Atl.  407  (demand  note 
indorsed  by  the  payee  and  the  makers,  and 
discounted  for  the  makers,  all  on  the  day 
of  its  date). 

Eckert  v.  Cameron  (1862)  43  Pa.  120 
(note  discounted  for  maker  on  day  of 
date);  Mishler  v.  Reed  (1874)  76  Pa.  76; 
Morley  v.  Culverwell  (1840)  7  Meea.  A  W. 
174,  151  Eng.  Reprint,  727,  1  Harr.  &  W. 
13,  4  Jut.  1163,  10  L.  J.  Exch.  N.  S.  35 
(drawer  of  a  bill  agreed  with  the  acceptor 
to  deliver  it  up  for  a  consideration);  Har- 
mer  v.  Steele  (1849)  4  Exch.  1,  154  Eng. 
Reprint,  1100,  19  L.  J.  Exch.  N.  S.  34,  4 
Eng.  RuL  Caa.  515;  Hobk  v.  Nicholas, 
•ate,  157. 

"Burbridge  v.  Manners  (1812)  3  Camp, 
h.  193  (Eng.),  13  Revised  Rep.  789  (draft 
kft  at  a  bank  for  collection,  paid  by  a 
party  unknown  to  bankers). 

A  bona  fide  holder  of  a  bill  of  exchange, 
who  had  received  the  same  from  the  ac- 
ceptor, was  held  entitled,  in  Witte  v.  Wil- 
liams (1876)  8  &  C.  290,  28  Am.  Rep.  294, 
to  recover  against  the  drawer;  but  it  seems 
that  the  draft  had  been  left  by  the  drawer 
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by  an  arrangment  with  the  drawer  be- 
fore it  is  dne  can  affect  the  bill  in  the 
hands  of  an  innocent  holder  for  valuable 
consideration/'  In  answering  this  ques- 
tion the  court  continues:  "I  think  it 
cannot.  The  contract  of  the  drawer  and 
of  each  indorser  is  that  the  bill  shall  be 
paid  by  the  acceptor  at  its  maturity — 
not  before  it  is  due;  that  it  shall  be  paid 
.  .  .  according  to  its  tenor  and  ef- 
fect; that  is,  when  it  becomes  due.  If, 
upon  its  being  discharged  before  it 
becomes  dne,  the  drawer  inadvertently 
leaves  his  name  upon  the  bill,  he  is  but 
in  the  ordinary  case  of  a  party  who  has 
a  bill  in  negotiation  with  his  name  upon 
it  against  his  intention.  It  is  in  the 
hands  of  an  innocent  holder  who  has  no 
notice  that  it  has  been  discharged. 
.  .  .  A  bill  is  not  properly  paid  and 
satisfied  according  to  its  tenor,  unless  it 
be  paid  when  due;  and,  consequently,  if 
it  be  satisfied  before  it  is  due,  by  an 
arrangement  between  the  drawer  and 
acceptor,  that  does  not  prevent  the  ac- 
ceptor from  negotiating  it,  or  an  inno- 
cent indorsee  for  value  from  recovering 
upon  it."  76 

It  being  held  that  the  transfer  of  a 
bill  or  note  to  the  acceptor  or  maker 
does  not  necessarily  extinguish  the  in- 
strument, when  an  instrument  which  has 
been  thus  transferred  to  the  maker  or 
acceptor  is  reissued  by  him,  it  is  held 
that  a  bona  fide  transferee,  before  ma- 
turity, of  the  maker  or  acceptor,  may 
recover  of  indorser.76  Likewise,  a  bona 
fide   indorsee   of   a   firm   of   which   the 


with  the  acceptor  with  blanks  as  to  dates, 
names  of  payees,  and  time  of  payment. 

See  Rogers  v.  Gallagher  (1868)  49  I1L 
182,  96  Am.  Dec.  583,  infra,  note  81, 

•MHarmer  v.  Steele  (1849)  4  Exch.  1,  154 
Eng.  Reprint,  1100,   19  L.  J.  Exch.  N.  S. 

34,  4  Eng.  RuL  Cas.  615,  supra,  The  case 
is  otherwise  if  the  acceptor  retains  the  bill 
until  maturity;  it  is  then  discharged. 

W  Morley  v.  Culverwell  (1840)  7  Mees.  & 
W.  174,  151  Eng.  Reprint,  727,  1  Harr. 
&  W.  13,  4  Jur.  1163,  10  L.  J.  Exch.  N.  S. 

35.  Accordingly,  a  bona  fide  indorsee  of 
the  acceptor  was  held  entitled  to  recover 
from  the  drawer. 

W  National  Bank  v.  Lindsay  (Del.)  su- 
pra; Eckert  v.  Cameron  (1862)  43  Pa.  120; 
Mishler  v.  Reed  (1874)  76  Pa.  76. 

Morley  v.  Culverwell  (Eng.)  supra.  The 
drawer  had  apparently  indorsed  the  bill 
and  allowed  his  name  to  remain  thereon 
when  it  wa?  surrendered  to  the  acceptor. 
See  supra  for  discussion. 

In  Burbridge  v.  Manners  (Eng.)  supra,  a 
note  which  had  been  left  at  a  bank  for 
collection  was,  before  it  became  due,  taken 
up  by  a  person  unknown  to  the  bankers. 
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maker  is  a  member  may  recover  of  a 
surety.77 

While  many  of  the  eases  allowing  a 
recovery  condition  the  recovery  on  the 
fact  that  the  plaintiff  be  a  bona  fide 
holder,  the  fact  that  one  has  taken  from 
the  maker  of  a  note  or  the  acceptor  of 
a  draft  is  not  regarded  as  preventing  him 
being  a  bona  fide  holder.78  The  fact  that 
the  instrument  has  been  taken  from  a 
firm  of  which  the  maker  is  a  member 
does  not  charge  the  person  so  taking 
with  notice  that  the  instrument  has  been 
paid.79  There  is  nothing  in  the  fact 
that  the  acceptor  or  maker  of  indorsed 
paper  has  it  in  possession  and  offers  it 
for  discount  before  its  maturity  to  give 
notice  to  a  purchaser  of  its  payment  or 
extinguishment.80  In  other  words,  it  is 
not  a  condition  of  the  character  of  a 
bona  fide  holder  as  that  term  is  con- 
strued in  these  cases,  that  the  holder 
have  no  knowledge  that  the  instrument 
had  become  the  property  of  the  maker 
or  acceptor.  As  will  be  seen  below,  this 
is  denied  in  cases  adhering  to  the  op- 
posite theory. 

In  some  cases  the  intention  with  which 
the  maker  or  acceptor  received  the  in- 
strument is  emphasized.  Whether  or 
not  the  instrument  is  extinguished  by  a 
transfer  to  the  maker  or  acceptor  is  held 
to  depend  upon  the  intention  of  the  par- 
ties   in    making    the    transfer;    if    the 


maker  or  acceptor  receives  the  instru- 
ment before  maturity  by  way  of  dis- 
count, and  not  by  way  of  payment,  it  is 
held  that  the  instrument  is  not  dis- 
charged, but  that  it  may  again  be  put  in 
circulation  by  him.81  In  one  case  it  is 
stated  that,  "when  a  bill  has  been  ere- 
ated  according  to  the  custom  of  mer- 
chants as  a  real  commercial  transaction, 
it  is  part  of  the  general  circulating- 
medium  of  the  country,  and  the  ac- 
ceptor, after  its  issue,  stands,  with 
regard  to  a  retransfer  of  it  to  him,  in 
the  same  position  as  any  other  person. 
He  may,  indeed,  pay  it  to  discharge  itr 
but  discounting  it  is  not  paying  it ;  and 
if  he  discounts  it,  he  may  reissue  it. 
Nothing  will  discharge  the  drawer  btit 
payment  according  to  the  law  mer- 
chant." 8*  In  most  of  the  cases  the 
plaintiff  took  before  maturity,  but  the 
rule  has  been  applied  where  he  took 
after  maturity,  not,  however,  from  the 
maker  or  acceptor,  but  from  an  indorsee 
before  maturity.88  It  is  the  theory  that 
it  is  no  defense  that  the  instrument  was 
thus  transferred  to  the  acceptor;  in 
other  words,  to  repeat  the  above  lan- 
guage of  the  court,  the  acceptor,  after 
the  issue  of  the  paper,  "stands,  with 
regard  to  a  retransfer  of  it  to  him,  in 
the  same  position  as  any  other  person." 
Although  this  statement  of  the  rule  is 
not  limited,  it  seems  that  it  is  applic- 


Subsequently,  it  passed  into  the  hands  of  a 
bona  fide  indorsee  who  was  held  entitled  to 
recover  against  the  payee  upon  his  indorse- 
ment. 

•nHaug  v.  Riley  (1897)  101  Ga.  372,  40 
L.R.A.  244,  29  S.  E.  44.  On  the  second 
day  of  grace  the  maker  paid  the  note  and 
had  it  indorsed  by  the  payee  to  a  firm  of 
which  he  was  a  member.  Subsequently, 
on  the  same  day,  the  note  was  indorsed 
and  transferred  by  this  firm  to  the  plain- 
tiff. It  is  stated  that  the  surety  allowed 
the  paper,  a  negotiable  promissory  note,  to 
be  put  into  the  channels  of  trade,  repre- 
senting to  the  world  that  he  was  a  joint 
principal  thereon,  bound  to  make  payment 
at  maturity  without  reference  to  how  many 
times  or  through  whom  the  note  might  in 
the  meantime  be  negotiated;  therefore,  as 
against  an  innocent  holder,  he  should  not 
be  permitted  to  urge  his  secret  relation 
thereto,  and  set  up  a  defense  which  he 
could  not  assert  in  the  capacity  in  which 
he  executed  the  paper  and  in  which  he  held 
himself  out  as  being  bound.  On  the  face  of 
the  instrument  the  surety  appealed  as  a 
joint  maker. 

Morris  v.  Morton  (1883)  14  Neb.  358,  15 
N.  W.  725,  supra,  note  1. 

7*  Rogers  v.  Gallagher  (111.)  supra.  See 
Rock vi He  Nat.  Bank  v.  Citizens  Gaslight 
Co.  (Conn.)  infra. 
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WHaug  v.  Riley  (Ga.)  supra. 

80  National  Bank  v.  Lindsay  (1910)  2 
Boyce  (Del.)  83,  78  Atl.  407  (demand  note 
indorsed  and  discounted  by  the  makers  on 
the  day  of  its  date). 

Erwin  v.  Shaffer  (1858)  9  Ohio  St.  43,  72 
Am.  Dec.  613. 

Eckert  v.  Cameron  (1862)  43  Pa.  120. 
The  note  involved  in  this  case  was  dis- 
counted by  the  plaintiff  and  indorsed  to 
him  on  the  day  of  its  date  and  before 
maturity. 

Mishler  v.  Reed  (1874)  76  Pa.  76. 

81  Rogers  v.  Gallagher  (1868)  49  111.  182, 
95  Am.  Dec.  583;  Attenborough  v.  Macken- 
zie (1856)  36  Eng.  L.  &  Eq.  Rep.  562,  25 
L.  J.  Exch.  N.  S.  244  (drawer  held  liable 
to  a  subsequent  indorsee,  although  the 
drawer  did  not  intend  to  transfer  the  bill 
by  way  of  indorsement,  being  of  the  opin- 
ion that  he  was  discharged  because  of  the 
bill  being  in  the  acceptor's  hands). 

88  Pollock,  C.  B.,  in  Attenborough  v.  Mac- 
kenzie (Eng.)  supra.  Accordingly,  a  drawer 
who  had  indorsed  the  bill  to  the  acceptor 
before  the  same  was  due  was  held  liable 
to  one  who  took  it  after  maturity  from 
another  to  whom  the  acceptor  had  indorsed 
before  maturity,  and  who  knew  the  facts. 

88  Attenborough  v.  Mackenzie  (Eng.) 
supra. 

But  see  Bank  of  Willard  v.  Pennsyl- 
vania &  K.  Fire  Brick  Co.  ante,  165. 
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able  only  where  the  transfer  to  the 
acceptor  and  the  retransfer  by  him  are 
both  before  maturity.84 

In  some  cases  the  reissue  is  without 
the  maker's  assent,  and  the  question  is 
as  to  his  liability.  A  maker  who  has 
paid  a  note  and  taken  it  up  has  been 
held  liable  to  a  bona  fide  holder  to  whom 
it  was  assigned  by  another.86  This  rule 
has  most  frequently  been  applied  in  the 


case  of  corporate  bonds  which  have  been 
reissued  by  an  employee  or  officer  who 
has  access  thereto.  The  liability  in 
some  such  cases  has  been  based  upon 
negligence.86  The  fact  that  the  plain- 
tiff has  taken  the  bonds  from  an  officer 
of  the  corporation  which  issued  them, 
as  the  individual  property  of  such  offi- 
cer, does  not  charge  the  plaintiff  with 
notice  that  the  officer  holds  such  bonds 


84  See  above  quotation  from  Harmer  v. 
Steele  in  text  to  note  74. 

But  see  text  to  Kipp  v.  McChesney  (1872) 
66  I1L  460,  supra,  note  62. 

85  See  cases  in  notes  86  et  seq. 

It  is  otherwise  if  the  plaintiff  is  not  a 
bona  fide  holder.  In  Kneeland  v.  Miles 
(1894)  —  Tex.  Civ.  App.  — ,  24  S.  W.  1113, 
there  was  held  to  be  no  liability  upon  the 
part  of  one  who  had  assumed  the  payment 
in  part  of  a  note,  where  the  note  had  been 
indorsed  to  the  maker  and  by  him  without 
authority,  either  express  or  implied,  re- 
issued before  maturity  for  a  valuable  con- 
sideration to  one  who  knew  of  the  fraudu- 
lent circumstances  surrounding  the  issuing 
of  the  note  and  the  assumption  of  payment 
by  the  defendant. 

In  Swope-v.  Leffingwell  (1877)  4  Mo. 
App.  525,  where  notes  secured  by  a  mort- 
gage were  paid  by  a  purchaser  of  the 
mortgaged  premises,  who  assumed  the  pay- 
ment thereof  by  discounting  the  note  of  a 
third  person  at  a  bank  and  with  the  pro- 
ceeds paying  the  notes  first  mentioned,  the 
mortgage  notes  were  held  by  the  bank  as 
collateral.  At  the  time  of  this  transaction 
one  of  the  notes  had  not  reached  maturity, 
and  it  was  claimed  that  as  to  this  the  bank 
could  recover  of  the  maker  of  the  note.  In 
answer  to  this  the  court  states  that  the 
deed  of  trust  which  was  in  possession  of 
the  bank,  and  before  its  cashier  when  he 
was  engaged  in  the  transaction  in  question, 
showed  that,  so  far  as  the  real  estate  was 
concerned,  failure  to  pay  one  of  the  notes 
at  maturity  caused  all  to  become  due. 
The  bank  seems  to  have  been  treated  as  a 
party  with  notice  and  for  this  reason  was 
held  not  entitled  to  recover  on  the  note 
not  yet  due  according  to  its  terms. 

WA  corporation  which  retired  an  issue 
of  bonds,  leaving  them  in  the  hands  of  its 
treasurer  without  cancelation  or  taking 
any  equivalent  precautionary  measures 
against  their  coming  into  circulation  before 
maturity,  is,  by  reason  of  this  negligence, 
which  is  found  by  the  trial  court  as  a 
matter  of  fact,  liable  to  one  who  takes  the 
bonds  in  good  faith  before  maturity  and 
for  value.  Rockville  Nat.  Bank  v.  Citizens 
Gaslight  Co.  (1900)  72  Conn.  576,  45  Atl. 
361.  It  is  stated  that  whether  or  not  the 
facts  found  have  such  decisive  probative 
force  as  to  legally  demand  the  conclusion 
of  negligence,  it  is  clear  that  the  conclusion 
by  the  trial  court  is  not  legally  inconsistent 
with  any  fact  appearing  in  the  record,  and 
may  fairly  be  reached  without  violation  of 
that  sound  reason  which  must  control  in 
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the  determination  of  an  ultimate  fact  from 
ascertained  subordinate  facts.  The  conclu- 
sion, therefore,  that  there  was  negligence, 
was  held  final. 

A  similar  conclusion  was  reached  in  Fogg 
v.  School  Disk  (1898)  75  Mo.  App.  159, 
where  an  agent  of  a  school  board  who  was 
intrusted  with  money  to  pay  off  an  issue 
of  5-20  bonds  did  so  after  the  expiration 
of  five  years,  but  before  the  expiration  of 
twenty  years,  and  fraudulently  reissued 
them  to  a  bona  fide  holder  before  the  ex- 
piration of  twenty  years.  The  case  ia 
treated  as  one  in  which  one  of  the  two 
innocent  parties  must  suffer  from  the 
fraudulent  and  felonious  act  of  the  third 
party.  It  is  stated  that  the  bonds  were 
negotiable  securities  of  the  highest  grade; 
payable  to  bearer,  they  invited  confidence 
and  imported  negotiability  by  their  form; 
that  they  were  not  yet  due  and  therefore 
gave  no  warning  of  any  dispute  as  to  their 
obligatory  force;  that  there  was  nothing 
to  indicate  that  the  bonds  had  been  paid, 
no  marks  of  cancelation  or  other  circum- 
stances to  excite  inquiry  or  suspicion.  It 
is  stated  that  the  statutory  law  required 
the  bonds  of  a  school  district,  as  they  were 
paid  off  or  redeemed,  to  be  destroyed  in 
the  presence  of  the  majority  of  the  mem- 
bers of  the  board  of  education ;  that  none  of 
the  bonds  of  the  issue  redeemed  had  been 
destroyed,  but  were  allowed  to  remain  in 
the  hands  of  a  third  party  on  the  pretext 
frequently  uttered  by  said  party  during  the 
time,  that  said  bonds  had  not  all  been  paid, 
and  that  as  soon  as  they  were  all  taken 
up  he  would  turn  them  over  to  the  board; 
that  notwithstanding  the  board  knew  that 
a  large  part  of  the  bonds  had  been  taken 
up,  they  permitted  the  bonds  thus  taken 
up  to  remain  with  the  third  party,  who  was 
clothed  with  apparent  title  and  all  the  evi- 
dences of  absolute  ownership.  Upon  these 
facts  the  bona  fide  holder  was  held  entitled 
to  recover.  The  fact  that  the  school  dis- 
trict had  the  option  of  paying  the  bonds 
when  they  were  paid  was  noticed,  and  held 
not  to  destroy  the  negotiable  character  of 
the  bonds. 

State  bonds  which  had  been  redeemed 
and  surrendered  to  the  state  treasurer,  who 
failed  to  cancel  them  as  required  by  stat- 
ute, were  held  valid  obligations  in  the 
hands  of  a  bona  fide  holder  for  value  and 
before  maturity,  where  they  "were  stolen 
from  the  vaults  of  the  treasurer  by  a  clerk 
and  put  in  circulation.  Ehrlich  v.  Jennings 
(1907)  78  S.  C.  269,  125  Am.  St.  Rep.  795, 
58  S.  E.  922,  13  Ann.  Cas.  1166. 
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in  a  fiduciary  capacity,  or  has  obtained  i 
possession  of  them  through  fraud.87 

In  one  case88  an  accommodation  bill, 
not  having  been  negotiated,  was  re- 
turned to  the  acceptor,  who  was  the 
party  to  be  accommodated,  with  the  in- 
tention of  retiring  the  same  from  cir- 
culation. It  was  torn  in  two  pieces  with 
the  intention  of  canceling  it,  and  thrown 
into  the  street.  Another  person  picked 
up  the  pieces  in  the  presence  of  the  ac- 
ceptor, and,  having  pasted  them  to- 
gether, subsequently  put  the  bill  in  cir- 
culation. In  a  suit  by  one  to  whom  the 
bill  had  been  negotiated  against  the 
acceptor,  the  right  of  the  plaintiff  to 
recover  was  held  to  turn  on  the  ques- 
tion whether  the  act  of  tearing  the  bill 
into  two  pieces,  being  manifest  on  the 
face  of  it,  was  such  an  aet  as  prima 
facie  ought  to  have  indicated  to  the 
plaintiff  that  it  had  been  withheld  or 
withdrawn  from  circulation.  The  court 
being  authorized  to  perform  the  func- 
tion of  the  jury  in  this  particular  case, 
the  plaintiff  was  held  entitled  to  recover, 
it  being  pointed  out  that  the  tearing  had 
been  done  in  such  a  way  that  the  appear- 
ance of  the  bill,  when  it  reached  the 
plaintiff's  hand,  was  at  least  as  consist- 
ent with  its  having  been  divided  into 
two  for  the  purpose  of  safer  transmis- 
sion by  the  post  as  with  its  having  been 
torn  for  the  purpose  of  annulling  it. 

It  has  been  held  that  one  who  executed 
a  mortgage  note  payable  to  his  own 
older,  and  transferred  it  as  collateral 
security  for  his  debt,  may,  when  the  note 
has  been  surrendered  to  him,  reissue  it 
as  collateral,  before  maturity,  to  a  bona 
fide  creditor,  and  when  so  reissued  it 
may  be  transferred  by  the  holder  after 
maturity  to  another,  who  will  be  pro- 
tected by  the  good  faith  of  his  trans- 
ferrer.89 


According  to  the  other  line  of  authori- 
ties, the  transfer  of  a  note  to  the 
maker,90  or  a  bill  to  the  acceptor,91 
before  maturity,  extinguishes  the  instru- 
ment. It  can  not  thereafter  be  revived 
by  a  reissuance  before  maturity.99  At 
least,  a  transferee  of  the  acceptor  of  a 
draft  cannot  charge  the  parties  to  the 
instrument  as  acceptor,  drawer,  and 
indorser  without  showing  the  assent  of 
the  other  parties  to  the  transfer  by  the 
acceptor.93  It  has  even  been  held  that 
the  transferee  of  the  makers  cannot 
recover  of  them  upon  the  instrument.9* 
In  Central  Bank  v.  Hammett,96  a  time 
draft  was  taken  up  by  the  acceptors 
upon  giving  another  acceptance,  the 
drawers  directing  that  the  orginai  draft 
be  canceled.  Instead  of  canceling  it, 
the  acceptors  negotiated  it  to  one  who 
claimed  to  be  a  bona  fide  holder,  who 
brought  suit  thereon  against  the  draw- 
ers. As  to  when  the  plaintiff  took  the 
draft  with  reference  to  maturity  is  not 
stated,  but,  by  implication  from  the  fact 
that  it  claimed  to  be  a  bona  fide  holder, 
it  seems  that  it  took  before  maturity. 
The  right  of  the  plaintiff  to  recover  is 
expressly  denied  because  of  the  fact  that 
it  took  from  the  acceptors  and  was 
therefore  charged  with  notice  that  its 
transferrer  had  no  right  to  transfer  the 
instrument.  The  court  states  that  "an 
individual  negotiating  for  the  purchase 
of  a  bill  or  note  from  one  having  it  in 
possession,  and  whose  name  appears 
upon  it,  must  assume  that  the  title  of 
the  holder,  as  well  as  the  liability  of  all 
the  parties,  is  precisely  that  indicated 
by  the  instrument;  that  is,  he  cannot 
assume  that  the  person  in  possession  has 
any  other  or  different  rights  or  that  the 
liability  of  the  parties  is  other  or  dif- 
ferent from  that  which  the  law  would 
imply  from  the  form  and  character  of 


*?  Rockville  Nat.  Bank  v.  Citizens  Gas- 
light Co.  (Conn.)  supra.  But  see  the  text 
to  Board  of  Education  v.  Sinton,  infra, 
notes  98  et  seq. 

M  Ingham  v.  Primrose  (1859)  7  C.  B. 
N.  S.  82,  141  Eng.  Reprint,  745,  28  L.  J. 
C.  P.  N.  S.  294,  5  Jur.  N.  S.  710. 

W  Levy  v.  Ford  (1889)  41  La.  Ann.  873, 
6  So.  671,  relying  upon  Morris  v.  Cain 
(1887)  39  La.  Ann.  712,  1  So.  797,  2  So.  418. 
The  contest  in  the  Levy  Case  was  between 
the  holder  of  the  mortgage  note  and  the 
holder  of  a  subsequent  mortgage  note,  as 
to  which  was  entitled  to  preference. 

See  Bank  of  Willabd  v.  Pennsylvania 
&  K.  Fire  Brick  Co.  ante,  165;  and  see 
supra,  notes  69  and  70. 

90  Long  v.  Bank  of  Cynthiana  (1822)  1 
Litt.  (Ky.)  290,  13  Am.  Dec.  234.  "The 
indorsement  of  the  note  to  the  defendants 


must  operate  as  an  extinguishment  of  their 
obligation  to  pay  it;  for  by  the  indorse- 
ment to  them,  they  became  its  proprietors,, 
and  they  could  not  be  bound  to  them- 
selves." 

9lBeebe  v.  Real  Estate  Bank  (1842)  4 
Ark.  546.  Apparently  the  acceptor  received 
the  bill  and  transferred  it  before  maturity  ► 

9*Beebe  v.  Real  Estate  Bank  (Ark.)  and 
Long  v.  Bank  of  Cynthiana  (Ky.)  supra. 

MBeebe  v.  Real  Estate  Bank  (Ark.) 
supra. 

"Long  v.  Bank  of  Cynthiana  (Ky.) 
supra. 

M  (1872)  50  N.  Y.  158. 

The  court  in  Witte  v.  Williams  (1876)  8 
S.  C.  290,  28  Am.  Rep.  294,  referring  to 
the  case  of  Central  Bank  v.  Hammett,. 
states  that  the  restriction  imposed  in  the- 
New  York  case  is  not  in  accordance  with. 
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the  instrument."     The  court  then  states 

that  the   plaintiff  acquired  the  title  to 

the  bill  from  the  acceptors,  the  persons 

primarily  liable  for  the  payment  of  the 

debt,  and  continues:    "It  could  only,  in 

the    ordinary    course   of   business,    and 

according  to  mercantile  usage,  have  been 

in  the  possession  of  the  transferers  either 

for  acceptance  or  after  it  had  been  paid, 

and  in  neither  case  would  they  have  had 

the  right  to  transfer  it.     In  the  first  case 

they    would  have  had  possession   of  it 

for  a  special  purpose,  and  not  as  owners, 

and  in  the  latter  it  would  have  become 

functus  officio,  and  not  capable  of  being 

again  put  in  circulation.     There  was  no 

apparent  ownership  in   [the  acceptors], 

or  presumptive  right  to  transfer  the  bill 

to  the  plaintiff."    It  is  the  the  theory 

of  other  cases  also  that  the  fact  that 

one    takes  from   a  maker  of  the   note 

charges  him  with  notice  that  it  has  been 

taken  up  by  such  maker,  and  he  cannot 

be  said  to  be  an  innocent  holder.96 

The  payment  of  a  joint  and  several 
note  due  on  or  before  a  certain  date, 
before  the  date  fixed  by  one  of  the  mak- 
ers, extinguishes  the  instrument.  It  can- 
not, even  before  the  expiration  of  the 
time  fixed,  be  assigned  by  the  maker  who 
has  thus  paid  it,  so  as  to  vest  in  his 
assignee  any  rights  against  the  other 
maker.97 

A  public  body,  the  authority  of  which 
to  issue  bonds  is  limited,  has  been  held 
not  liable  upon  bonds  which  have  been 
paid  and  which  its  treasurer  has  reis- 
sued after  the  full  amount  of  bonds 
which  the  body  is  authorized  to  issue  has 
been  reached,  although  the  bonds  were 
not  yet  due  when  reissued.98  It  is  stated 
that,  even  if  the  public  body  were  guilty 


of  negligence  not  amounting  to  bad  faith 
or  fraud  it  is  not  liable  to  one  who  took 
from  the  treasurer,  without  inquiry, 
the  bonds  disclosing  on  their  face  the 
treasurer's  relation  thereto.  It  is  fur- 
ther stated98  that  the  claim  is  that,  by 
reason  of  that  neglect,  the  board  is 
estopped  to  deny  a  reissue  of  the  bonds. 
After  stating  that  the  claim  is  met  at 
the  outset,  by  the  objection  that  an 
estoppel  concerning  an  alleged  derelic- 
tion of  a  public  officer  cannot  supply  a 
total  want  of  statute  power  for  purely 
public  purposes,  the  court  states  that, 
waiving  this  objection,  there  is  no  evi- 
dence of  any  negligence  on  the  part  of 
the  board;  that,  upon  the  treasurer  re- 
porting the  redemption  of  the  bonds,  the 
board  by  formal  order  required  him  to 
cancel  them  by  puncturing  or  defacing 
the  signature;  that  he  was  the  accred- 
ited custodian  of  the  paper  and,  so  far 
as  known  at  that  date,  his  fitness  both 
as  to  character  and  competency  was 
above  suspicion.  It  is  further  stated 
that,  if  there  was  some  omission  or  neg- 
ligence on  the  part  of  the  board,  it  was 
not  of  a  gross  character,  the  equivalent 
of  bad  faith  or  fraud,  nor  was  it  the 
proximate  cause  of  the  purchaser's  loss. 
Again,  it  is  stated  that  a  conclusive 
answer  to  the  claim  of  estoppel  iB  found 
in  the  fact  that  the  purchaser  was  not 
an  innocent  holder,  that  the  bonds  dis- 
closed on  their  face,  that  the  treasurer 
was  one  of  the  directors,  and  as  such 
might  well  have  possession  of  the  paper 
without  the  right  to  dispose  of  it  on  his 
private  account.  Under  these  circum- 
stances the  duty  of  inquiry  was  put  upon 
the  purchaser,  and,  having  taken  the 
bonds  without  inquiry,  he  was  guilty  in 


the  rules  pertaining  to  negotiable  securi- 
ties, and  if  adopted  would  so  affect  their 
operation  as  to  deprive  them  of  many  of 
the  valuable  purposes  which  they  afford  the 
public  as  a  most  convenient  medium  of 
exchange. 

*  Stevens  v.  Hannan  (1801)  88  Mich.  13, 
49  N.  W.  874,  affirming  on  rehearing  (1891) 
86  Mich.  306,  24  Am.  St.  Rep.  125,  48 
X.  W.  951.  It  is  stated  that  the  plaintiff 
bad  notice  of  his  assignor's  relation  to  the 
note,  and  of  his  having  taken  it  up,  and 
be  cannot  therefore  be  said  to  be  an  inno- 
cent holder.  It  is  further  stated  that  the 
makers  of  the  note  had  jointly  agreed  to 
pay  it,  and  in  case  of  payment  by  either 
the  others  should  contribute;  that  the  con- 
tract jointly  to  pay  was  extinguished  when 
the  note  was  taken  up  by  one  of  the 
makers,  and  the  obligation  to  contribute, 
of  which  the  plaintiff  had  notice,  took  its 
place.  The  other  makers  then  became  sev- 
erally liable  to  the  maker  who  had  paid 
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the  note,  and  it  does  not  matter  that  the 
right  to  enforce  contribution  did  not  ripen 
until  the  expiration  of  the  year.  The  for- 
mer contract  would  not  be  revived  by  a 
transfer  of  the  note  by  the  maker  thus 
paying  it. 

See  Board  of  Education  v.  Sinton  (Ohio) 
infra. 

w  Stevens  v.  Hannan  (1891)  88  Mich.  13, 
49  N.  W,  874,  affirming  on  rehearing  (1891) 
86  Mich.  305,  24  Am.  St.  Rep.  125,  48 
N.  W.  951.  Upon  the  first  opinion,  the 
court  stated  that  the  note  was  transferred 
"to  the  plaintiff,  for  value  before  matu- 
rity." Upon  rehearing,  the  court  stated 
that  "the  note  matured  before  the  expira- 
tion" of  the  time  fixed,  and  it  "does  not 
matter  that  the  right  to  enforce  contribu- 
tion did  not  ripen  until  the  expiration  of 
the  time  fixed. 

M  Board  of  Education  v.  Sinton  (1884) 
41  Ohio  St.  504. 
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law  of  contributory  negligence,  and  not 
entitled  to  the  position  of  an  innocent 
purchaser. 

Relief  by  way  of  mandamus  to  compel 
the  commissioners  of  a  state  sinking 
fund  to  exchange  bonds  which  were 
stolen  after  payment  and  reissued,  for 
other  bonds,  according  to  the  provisions 
of  a  funding  statute,  has  been  denied  to 
one  who  was  treated  as  a  bona  fide 
holder  thereof."  The  bonds  were  not 
yet  due  at  the  time  of  the  suit,  and  the 
court  after  stating  that  the  suit  was  not 
one  for  payment,  continues:  "Yet  the 
question  at  issue  to  be  decided  by  this 
court  is  whether  the  said  bonds  and  cou- 
pons attached  are  the  legal  obligations 
of  the  state  of  Virginia."  The  bonds 
were  held  not  to  be  valid  obligations  of 
the  state,  and  therefore  not  fundable 
under  the  statute.  It  is  stated  that, 
when  the  bonds  had  been  redeemed  by 
the  state  and  taken  into  its  possession 
and  custody,  they  ceased  to  be  obliga- 
tions of  the  state,  and  could  not  again 
become  such,  unless  the  state  voluntarily 
redelivered  or  reissued  them.  The  court 
does  not  clearly  state  whether  the  state 
was  regarded  as  negligent;  it  does  state, 
however,  that  the  holders  were  guilty  of 
contributory  negligence.100 

Vouchers  or  certificates  of  indebted- 
ness of  a  public  body  are  by  some  courts 
treated  as  not  invested  with  the  ordi- 
nary incidents  of  commercial  paper 
which  would  render  them  in  the  hands 
of  bona  fide  holders  absolute  obligations 


to  pay,  however  irregularly  or  fraudu- 
lently issued.  Accordingly,  it  has  been 
held  by  the  United  States  Supreme 
Court  in  the  cases  of  certificates  of 
indebtedness  of  the  District  of  Columbia 
called  "sewer  certificates,"  which  had 
been  redeemed  and  canceled  by  the 
proper  officers  by  stamping  across  their 
face  marks  of  cancelation  as  clear  and 
permanent  as  the  original  signature,  that 
the  liability  of  the  District  upon. them 
could  be  revived  by  their  being  stolen 
and  fraudulently  restored  to  their  ori- 
ginal condition  by  effacing  the  marks 
of  cancelation,  and  negotiated.101 

It  has  been  held  that  the  payment  of 
one  of  a  series  of  notes  secured  by  mort- 
gage by  a  third  person  extinguishes  the 
instrument  and  the  mortgage  securing  it, 
so  that  a  transferee  before  maturity  is 
not  entitled  to  share  pro  rata  in  the  pro- 
ceeds of  a  sale  of  the  mortgaged  prop- 
erty.102 

F.  Liability  of  party  who  reissues. 

When  a  bill  or  note  which  has  been 
discharged  by  transfer  to  or  payment 
by  one  primarily  liable  thereon  is  again 
put  into  circulation  by  the  maker  or 
acceptor,  the  courts  are  not  agreed  as  to 
the  liability  of  the  party  thus  putting 
the  instrument  in  circulation.  Accord- 
ing to  one  view,  a  bill  or  note  that  has 
thus  been  discharged  cannot  be  reissued 
so  as  to  confer  a  right  of  action  thereon, 
even  against  the  party  who  reissues.10* 
At  least  it  has  been  held  in  case  of  the 


00  Branch  v.  Sinking  Fund  Com.  (1885) 
80  Va.  427,  56  Am.  Rep.  596.  Although 
the  parties  who  were  seeking  relief  are 
treated  throughout  the  opinion  as  bona  fide 
holders,  it  is  stated  near  the  close  of  the 
opinion  that  the  holders  were  guilty  of 
contributory  negligence  In  that  they  did 
not  inquire  and  inform  themselves  with 
reference  to  the  bonds,  when  there  were 
open  charges  of  frauds  and  thefts  and 
bonds  of  the  state  were  missing.  That  the 
statement  in  the  opinion,  that  the  holders 
were  guilty  of  negligence,  is  contradictory 
of  the  theory  that  they  were  bona  fide 
holders,  is  the  view  of  this  case  taken  in 
Ehrlich  v.  Jennings  (1907)  78  S.  C.  269, 
125  Am.  St.  Rep.  795,  58  S.  E.  ^22,  13 
Ann.  Cas.  1166,  where  the  Branch  Case  is 
reviewed. 

100  Branch  v.  Sinking  Fund  Com.  (Va.) 
supra.  No  marks  of  cancelation  were  im- 
pressed upon  the  face  of  the  bonds,  though 
they  were  marked  upon  the  record  as  can- 
celed. 

Wl  District  of  Columbia  v.  Connell  (1889) 
130  U.  S.  655,  32  L.  ed.  1041,  9  Sup.  Ct. 
Rep.  694. 

iWHoyle  v.  Cazabat  (1873)  25  La.  Ann. 
438.    About  a  month  before  a  note  sent  to 
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a  bank  for  collection  was  due,  a  person 
unknown  to  the  bank  teller  paid  it  in  full, 
principal  and  interest  up  to  the  time  of  ita 
maturity.  Upon  receiving  payment,  the 
teller  delivered  the  note  to  the  person 
making  the  payment  without  placing  upon 
it  any  cancel  marks,  receipt,  or  indication 
of  any  kind  showing  that  it  was  paid.  In 
this  form  the  note  was  negotiated  to  the 
plaintiff  a  short  time  after  it  was  paid  and 
nearly  a  month  before  it  became  due.  The 
proceeds  of  the  sale  were  held  properly  ap- 
plicable to  the  other  notes  in  the  series, 
which  in  this  case  consumed  the  entire 
amount.  The  facts  are  indefinitely  stated; 
the  headnote  by  the  court  indicates  that 
the  person  paying  the  note  borrowed  the 
money  with  which  to  pay  it  of  the  trans- 
feree of  the  note,  with  the  intention  of 
subrogating  him  to  the  mortgage  rights  of 
the  mortgagee.  In  the  opinion  it  is  stated 
that  it  does  not  appear  by  whom  payment 
wfts  made 

103  Long  v.  Bank  of  Cynthiana  (1822)  1 
Litt.  (Ky.)  290,  13  Am.  Dec  234.  The 
note  was  indorsed  to  the  plaintiff  in  the 
action  before  maturity.  It  is  stated  that 
the  indorsement  of  the  note  no  doubt  cre- 
ated a  new  obligation  upon  the  maker,  but 
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reissuance  of  a  draft,  that  there  are  no 
rights  against  the  acceptor  as  such.104 
It  has  been  held  that,  where  a  transferee 
of  the  acceptor  of  a  draft  began  a  joint 
action  against  the  acceptor,  drawer,  and 
indorser  thereof,  and  afterwards  dis- 
missed it  as  to  the  drawer  and  indorser, 
the  action  conld  not  be  maintained 
against  the  acceptor  alone  without  his 
eonsent106 

The  form  of  action  has  been  regarded 
as  important  as  preventing  recovery. 
Thns,  it  has  been  held  that  an  action  in 
assumpsit  cannot  be  maintained  on  a 
joint  and  several  promissory  note  which 
has  been  paid  by  one  of  the  makers,  who 
is  in  fact  a  surety,  and  reissued  by  him 
to  the  plaintiff,  unless  the  assent  of  the 


other  debtor  to  the  reissue  is  shown;  in 
other  words,  recovery  must  be  upon  a 
joint  cause  of  action  or  not  at  all.106 

It  is  admitted  in  the  foregoing  cases 
that  the  maker  renders  himself  liable  to 
the  person  to  whom  he  has  thus  nego- 
tiated the  note,  but  the  liability  is  not  on 
the  note.107  The  liability  independently 
of  the  note  is  not  considered  herein. 

On  the  contrary,  it  is  held  by  other 
courts  that,  where  the  maker  or  ac- 
ceptor, after  payment  of  an  instrument, 
puts  it  in  circulation,  he  cannot  there- 
after defend  on  the  ground  that  it  has 
been  paid.100  The  maker  may  reissue 
the  note  as  against  himself  so  that  he 
will  be  as  effectually  bound  as  in  the 
first    instance.100     The   same   has    been 


it  was  such  an  obligation  as  the  law  would 
imply  from  the  nature  of  the  transaction,  and 
not  such  as  the  note  upon  its  face  imports. 

Freakley  v.  Fox  (1829)  9  Barn.  &  C.  130, 
109  Eng.  Reprint,  49,  4  Man.  &  R.  18,  7 
L.  J.  EL  B.  148,  a  demand  note  by  one 
appointed  executor  of  the  payee  and  holder 
was  thereafter  indorsed  by  the  executor  to 
plaintiff.  After  stating  that  the  note  was 
discharged  by  the  appointment  of  the 
maker  as  executor,  the  court  continues: 
"An  indorsement,  even  by  the  debtor  him- 
self, could  not  Bet  it  up  and  make  it  a 
binding  instrument." 

See  Thiel  v.  Butker  (1910)  125  La.  473, 
28  L.R.A.(N.S.)  1066,  61  So.  500,  supra, 
note  40;  Branch  v.  Traylor  (1896)  —  Tex. 
Civ.  App.  — ,  36  S.  W.  592,  supra,  note  41. 

NKA  town  order  is  extinguished  by  pay- 
ment by  the  treasurer,  and  cannot  be  given 
validity  by  a  subsequent  negotiation  by 
him  in  payment  of  services  of  town  offi- 
cials. Mitchell  v.  Albion  (1889)  81  Me.  482, 
17  Atl.  546. 

See  Reichert  v.  Koerner  (1870)  64  IH. 
306,  supra,  note  68. 

M*Beebe  v.  Real  Estate  Bank  (1842)  4 
Ark.  546.  It  was  held  that  the  plaintiff, 
having  discontinued  as  to  the  drawer  of  the 
bill  of  exchange  and  the  payee  thereof,  had 
no  right  to  maintain  the  action  against  the 
acceptor  without  his  consent;  that  by  oper- 
ation of  law  the  discontinuance  as  to  the 
two  other  defendants  discontinued  the  suit 
as  to  all.  The  action  in  this  case  was 
brought  by  the  transferee  of  the  acceptor. 
Apparently,  the  transfer  was  made  before 
maturity,  but  no  point  is  made  as  to  the 
time  of  transfer. 

106  Hopkins  v.Farwell  (1865)  32  N.H.425. 
It  is  stated  that  no  action  can  be  maintained 
against  both  or  either  of  the  signers  as  upon 
a  joint  contract,  unless  the  note  was  reissued 
by  both  or  by  the  assent  of  both. 

Win  White  v.  Fisher  (1871)  62  HI.  258, 
the  note  taken  up  by  the  maker  and  as- 
signed by  him  was  the  first  in  a  series  of 
notes  secured  by  a  mortgage.  A  preference 
in  the  payment  out  of  the  proceeds  of  the 
mortgage,  claimed  by  the  assignee,  was  de- 
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nied  him;  but  it  is  stated  that,  as  againist 
the  makers  of  the  note,  he  would  be  enti- 
tled to  participate  in  the  proceeds  of  the 
mortgage.  ' 

See  Cason  v.  Heath  (1890)  86  Ga.  438, 
12  S.  E.  678,  infra,  note  108. 

108  There  is  an  obiter  statement  in  the 
opinion  in  Stevens  v.  Hannan  (1891)  88 
Mich.  13,  49  N.  W.  874,  to  the  effect  that 
a  single  promisor  may  reissue  his  own 
notes,  and  cannot  be  allowed  to  set  up  a 
prior  payment  as  a  defense.  See  supra, 
note  96,  as  to  when  payment  was  made 
with  reference  to  maturity. 

In  International  Bank  v.  Bowen  (1875) 
80  HI.  541,  notes  had  been  given  secured 
by  a  deed  of  trust  upon  land.  Subse- 
quently, the  land  was  conveyed  to  one  who 
assumed  the  payment  of  the  notes.  At 
maturity,  the  one  so  assuming  payment 
gave  his  check  to  the  holder  of  the  notes 
for  the  amount  thereof,  and  the  notes  were 
returned  to  him.  Thereafter,  upon  obtain- 
ing a  loan,  he  pledged  the  notes,  which  he 
thus  had  in  his  possession,  as  collateral 
security  for  its  payment.  Before  the  money 
was  loaned  the  bank  making  the  loan  re- 
quired an  extension  of  time  to  be  indorsed 
on  the  notes  and  signed  by  the  maker 
thereof  and  a  third  person  who  had  some 
interest  in  the  transaction;  whereupon  the 
notes  were  accepted  as  collateral  security. 
Upon  these  facts  the  court  held  that  the 
persons  signing  the  extension  and  the  per- 
son thus  pledging  the  notes  were  estopped 
from  interposing  the  defense  that  the  notes 
had  been  paid. 

It  is  stated  obiter  in  the  headnote  by  the 
court  in  Schinkel  v.  Hanewinkel  (1867)  19 
La.  Ann.  260,  that  a  maker  by  reissuing  a 
note  may  bind  himself,  but  cannot  revive 
the  obligation  of  other  parties. 

See  Reichert  v.  Koerner  (1870)  54  HI. 
306,  supra,  note  68. 

The  maker  of  a  note  to  whom  a  third 
person  furnished  money  for  the  purpose  of 
purchasing  the  note,  and  who,  in  violation 
of  this  trust,  paid  the  money  to  the  holder 
without  informing  him  of  this  fact,  was 
held  liable,  in  Cason  v.  Heath   (1890)    86 
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held  in  the  case  of  a  draft;  the  acceptor 
of  a  bill  of  exchange  who  put  the  same 
in  circulation  cannot,  when  sued  there- 
on, defend  on  the  ground  that  it  had 
been  paid  prior  to  its  being  put  into  cir- 
culation by  him;  by  putting  the  bill  in 
circulation,  the  acceptor  represents  that 
it  is  a  subsisting  bill.110  The  maker,  by 
thus  issuing  the  note,  is  estopped  to  set 
up  payment  as  a  defense.11*  The  lia- 
bility of  the  maker  has  not  been  made  to 
depend  upon  when  the  reissue  took  place 
with  reference  to  the  maturity  of  the 
instrument,  at  least  not  in  all  instances. 
In  fact,  it  is  impossible  to  determine 
when  the  reissue  took  place  with  refer- 
ence  to   the  maturity  in  many  of  the 


cases.  A  few  cases  have  made  the  right 
of  recovery  depend  upon  the  plaintiff 
being  a  bona  fide  purchaser.112 

It  has  been  stated  that  there  is  no 
estoppel  where  the  note  is  reissued  after 
maturity.118 

A  maker  who  has  thus  put  the  instru- 
ment in  circulation  is  not  estopped  to 
set  up  the  defense  of  payment  as  against 
one  who  is  not  ignorant  of  the  facts  or 
misled  by  any  representations  of  the 
maker  or  otherwise.114 

It  has  been  held  that  any  accommoda- 
tion payee  of  a  note  secured  by  a  deed  of 
trust  to  a  third  person,  who  being  in  fact 
liable  for  the  debt,  which  he  had  also 
assumed,   has   paid   the   same,   has   the 


Ga.  438,  12  S.  E.  678,  to  the  person  thus 
furnishing  the  money  by  reason  of  the  vio- 
lation of  his  trust.  Whether  this  liability 
is  on  the  note  is  not  made  clear.  A  judg- 
ment'against  the  maker  was  sustained  in 
an  action  which  is  treated  as  an  action  on 
the  note.     Ibid. 

It  is  stated  in  Gordon  v.  Wansey  (1862) 
21  CaL  77,  that  it  is  possible  that  an  as- 
signee of  one  of  several  joint  makers,  who 
has  paid  the  note,  may  recover  upon  the 
note  as  against  the  maker  who  assigned  it 
to  him,  but  that  a  judgment  against  all  the 
makers  is  erroneous. 

It  is  stated  in  James  H.  Bishop  &  Go.  v. 
Buckeye  Pub.  Co.  (1894)  57  Minn.  219,  58 
N.  W.  872,  that,  upon  the  surrender  of 
notes  to  the  maker,  they  become  as  obliga- 
tions extinct,  and  although  the  maker 
might  so  far  as  he  is  concerned,  reissue 
them,  he  cannot  thereby  revive  the  obliga- 
tion of  the  indorser.  The  notes  were  sur- 
rendered after  maturity. 

Only  an  abstract  of  the  case  of  Thomp- 
son v.  George  (1886)  8  Ky.  L.  Kep.  264, 
appears.  In  that  abstract  it  is  stated  that, 
"after  a  note  has  been  paid  off  and  sur- 
rendered to  the  payee,  he  may,  upon  the 
contracting  of  a  new  debt,  redeliver  the  old 
note  as  evidence  of  it,  and  by  a  parol  agree- 
ment to  that  effect  give  to  it  the  same 
force  as  he  could  have  given  to  a  new  note 
which  he  had  signed  and  delivered."  Why 
a  note  that  has  been  paid  off  should  be 
surrendered  to  the  "payee"  is  not  clear.  If 
the  term  "payee"  is  used  here  to  mean  a 
payment  by  the  payee  and  surrender  to 
him,  the  case  is,  of  course,  beyond  the 
scope  of  the  present  note. 

IWSater  v.  Hunt  (1896)  66  Mo.  App. 
527.  A  note  executed  by  a  husband  and 
wife  was  indorsed  to  the  wife  before  ma- 
turity and  subsequently  indorsed  by  her 
husband.  When  with  reference  to  maturity 
does  not  appear.  A  deed  of  trust  given 
upon  the  wife's  real  estate  to  secure  the 
note  was  held  to  be  effectual  also;  the 
maker  of  the  note  and  grantor  in  the  deed 
of  trust  having  manifested  a  clear  intention 
that  there  should  be  no  merger  of  the  legal 
and  equitable  title  upon  her  acquisition  or 

L.R.A.1918E. 


payment  of  the  note.  The  fact  that  she 
took  an  assignment  of  the  note  to  herself 
instead  of  canceling  it,  and  subsequently 
negotiated  it,  is  held  conclusive  proof  of 
such  an  intention.  The  right  to  nave  the 
security  of  the  mortgage  preserved  intact 
was  made  to  depend  upon  a  showing  that 
the  plaintiff  was  a  bona  fide  holder  and 
purchaser  of  the  note,  and  that  he  pur- 
chased on  the  faith  of  the  security  of  the 
mortgage.    The  husband  made  default. 

In  Curry  v.  Lafon  (1908)  133  Mo.  App. 
163,  113  S.  W.  246,  a  joint  maker  of  a  note 
secured  by  a  mortgage,  which  had  been  as- 
signed to  his  comaker,  was  held  to  have 
reissued  the  note  as  against  himself  by  as- 
suming the  payment  thereof  by  a  covenant 
in  a  deed  to  the  mortgaged  land,  as  part  of 
the  consideration  for  a  conveyance  of  the 
land. 

Owtngs  Lumber  Co.  v.  Maelowk,  ante,  155. 

See  Kelly  v.  Staed  (Mo.)  infra. 

"OHinton  v.  Bank  of  Columbus  (1839) 
9  Port.  (Ala.)  463  (nothing  said  as  to  time 
of  maturity). 

"I  Jordan  v.  Forlong  (Ohio)  infra;  Ste- 
vens v.  Hannan  (1891)  88  Mich.  13,  49 
N.  W.  874;  International  Bank  v.  Bowen 
(1875)  80  I1L  541,  and  Schinkel  v.  Hane- 
winkel  (1867)   19  La.  Ann.  260,  supra. 

"8  Jordan  v.  Forlong  (1869)  19  Ohio  St. 
89,  stating  that  a  maker,  by  causing  notes 
to  be  negotiated  as  unpaid  notes  to  bona 
fide  purchasers,  is  estopped  to  claim  that 
the  notes  were  paid. 

In  Sater  v.  Hunt  (Mo.)  supra,  it  is  made 
a  condition  of  the  right  of  the  holder  of 
the  note  to  the  benefit  of  the  mortgage 
securing  the  note,  that  the  holder  be  a  bona 
fide  holder  and  purchaser  of  the  note. 

See  Gordon  v.  Wansey,  supra,  note  108. 

lis  James  v.  Yaeger  (1890)  86  Cal.  184, 
24  Pac  1005  (non-negotiable  note  involved 
in  case). 

H4  James  v.  Yaeger  (Cal.)  supra.  Reli- 
ance was  placed  upon  a  statutory  provision 
that  "one  who  sells,  or  agrees  to  sell,  an 
instrument  purporting  to  bind  anyone  to 
the  performance  of  an  act,  thereby  -war- 
rants that  he  has  no  knowledge  of  any 
facts  which  tend  to  prove  it  worthless,  such 
as   the   insolvency   of  any   of   the   parties 
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right  to  reissue  it1  against  himself;  and 
its  transfer  to  a  purchaser  for  value 
binds  him,  .and  carries  with  the  note  as 
an  incident  thereto  the  deed  of  trust, 
which  the  purchaser  may  enforce  as 
against  a  purchaser  of  the  real  estate.115 

It  has  been  held  that  the  maker  of  a 
note  secured  by  a  mortgage,  who  has 
paid  the  note,  may  reissue  it  to  a  bona 
fide  holder  before  maturity,  so  as  to  vest 
in  such  holder  superior  rights  in  the 
mortgage  security  as  against  a  subse- 
quent mortgagee  with  notice.116 

In  the  case  of  a  non-negotiable  note, 
it  is  immaterial  whether  the  holder  ac- 


quired title  before  or  after  maturity;  he 
cannot  recover  against  the  maker  who 
transferred  it  to  him.117 

If  the  maker,  reissuing  the  note,  has 
expressly  stipulated  against  any  personal 
liability,  and  has  so  provided  in  an  in- 
dorsement upon  the  note,  he  cannot  be 
held  liable  to  any  subsequent  holder.118 
A  surety  purchasing  a  note  may  reissue 
it  on  condition  that  he  shall  not  be  held 
liable.11* 

It  has  been  stated  that  the  holder  of 
a  note  who  indorses  the  same  after  its 
discharge  by  payment  is  liable  on  his 
indorsement  as  that  is  a  new  contract.180 


thereto,  where  that  is  material,  the  extinc- 
tion of  its  obligations,  or  its  invalidity  for 
any  cause."  This  section  was  held  to  apply 
only  to  the  transfer  of  paper  in  due  course 
to  an  innocent  taker. 

»«In  Kelly  v.  Staed  (1896)  136  Mo,  430, 
58  Am.  St.  Rep.  648,  37  S.  W.  1110,  an 
owner  of  land  conveyed  it  to  a  third  per- 
son who  executed  and*  delivered  to  the 
owner  a  promissory  note  for  the  considera- 
tion, and  to  secure  the  payment  of  the 
same  gave  a  deed  of  trust  on  the  property. 
Immediately  thereafter  the  grantee,  with- 
out any  consideration,  reeonveyed  the  prop- 
erty to  the  original  owner  subject  to  the 
deed  of  trust,  the  original  owner  assuming 
and  agreeing  to  pay  the  debt  secured  by 
the  deed  of  trust,  the  transaction  being  for 
his  accommodation.  After  the  maturity  of 
the  note  (which  had  in  the  meantime  been 
»ld),  it  was  paid  by  the  original  owner 
■nd  thereafter  reissued  by  him  for  value. 
In  an  action  involving  the  right  of  the  per- 
son thus  purchasing,  to  the  benefit  of  the 
deed  of  trust  securing  the  note,  and  of  sub- 
sequent purchasers  of  the  real  estate,  it 
was  held  that  the  note,  having  been  thus 
paid,  could  be  reissued  so  as  to  bind  the 
party  reissuing  and  the  real  estate  covered 
by  the  deed  of  trust  securing  the  note. 

"*  Jordan  y.  Forlong  (Ohio)  supra. 

117  James  v.  Yaeger  (Cal.)   supra. 

In  Exchange  Nat.  Bank  v.  Chapline(1913) 
109  Ark.  242,  158  S.  W.  151,  a  number  of 
the  officials  of  a  bank  executed  their  non- 
negotiable  note  to  make  good  a  supposed 
shortage  of  the  cashier.  The  bank  exami- 
ner refused  to  accept  the  note  in  satisfac- 
tion of  the  cashier's  shortage;  whereupon 
one  of  the  makers  of  the  note  gave  his 
check  for  the  shortage  and  took  an  indorse- 
ment of  the  note  from  the  bank.  This, 
without  any  discussion,  was  held  to  amount 
to  a  payment.  The  transaction  took  place 
Wore  the  note  was  due. 

In  Ballard  v.  Greenbush  (1844)  24  Me. 
336,  non -negotiable  orders  upon  the  town 
treasurer,  signed  by  the  selectman,  had 
ken  paid  and  reissued  by  direction  of  the 
selectman  in  payment  of  another  claim. 
Suit  was  brought  by  one  into  whose  hands 
the  orders  had  come  for  value.  It  is  stated 
that  an  order  paid  by  one  whose  duty  it 
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was  to  make  the  payment  without  any 
right  to  call  upon  another  party  to  repay 
the  amount  is  no  longer  a  valid  contract; 
it  has  performed  its  office  and  ceased  to 
have  a  legal  existence. 

This  case  is  approved  in  Mitchell  v.  Al- 
bion (1889)  81  Me.  482,  17  Atl.  546,  where 
a  town  order  which  had  been  paid  by  the 
treasurer  was  held  to  be  extinguished  and 
no  longer  a  valid  contract.  Apparently,  the 
order  in  the  Mitchell  Case  was  negotiable. 

in  Security  State  Bank  v.  Clabke, 
ante,  160. 

It  has  been  held  that  an  officer  of  a  cor- 
poration who  has,  after  paying  corporate 
notes,  in  one  of  which  he,  with  other  of- 
ficers of  the  corporation,  was  a  payee  and 
indorser,  reissued  the  same  under  an  agree- 
ment that  the  assignment  was  to  be  with- 
out recourse  upon  the  indorsere,  cannot  be 
held  liable  to  one  not  a  bona  fide  holder, 
although  through  oversight  the  notes  were 
delivered  without  the  assignment  without 
recourse.  MiUer  v.  Del  Rio  Min,  &  Mill. 
Co.  (1913)  25  Idaho,  83,  136  Pac.  448. 

lWBritnell  v.  Smith  (1914)  189  Ala.  440, 
66  So.  569.  It  was  accordingly  held  in  this 
case  that  one  to  whom  the  note  had  been 
transferred  through  an  indorsement  of  the 
sureties  "without  recourse  on  us  in  law  or 
equity"  might  recover  of  the  principal 
debtor,  but  not  against  a  third  surety,  the 
court  stating  that  the  character  of  the  third 
surety's  obligation  was  materially  changed 
and  therefore  he  was  discharged.  When 
the  transfer  took  place  with  reference  to 
maturity  does  not  appear. 

l«0  Airy  v.  Nelson  (1882)  39  Ark.  47. 
The  party  indorsing  was  a  transferee  of 
the  payee.  Liability  was  denied  in  this 
case  on  the  ground  that  the  indorser  had 
been  released. 

Mabry  v.  Matheny  (1848)  10  Smedes  & 
M.  (Miss.)  323,  48  Am.  Dec.  753.  An  action 
of  assumpsit  was  held  maintainable  on  the 
indorsement  of  one  of  the  makers  of  a 
promissory  note,  who  had  taken  the  same 
up  after  its  maturity  and  indorsed  it  to 
the  plaintiff.  It  is  stated  that  by  the  in- 
dorsement the  defendant  undertook  and 
promised  to  pay  the  plaintiff  the  amount 
of  money  specified  in  the  note;  that  a  con- 
tract is  thus  stated  on  which  the  plaintiff 
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undoubtedly  has  the  right  to  recover;  that 
as  between  indorser  and  indorsee,  the  in- 
dorsement is  a  new  and  distinct  contract; 
that  if  it  be  general  the  note  is  referred  to 
for  the  purpose  of  regulating  or  explaining 
the  contract;  but  if  it  be  special,  as  the 
declaration  describes  it  to  have  been,  the 
note  is  useful  only  to  limit  the  amount  of 
the  contract.  It  is  further  stated  that  bills 
and  notes  lose  their  negotiable  character 
after  payment  as  respect  the  original  par- 
ties, but  that  a  party  who  knowingly  nego- 
tiates a  note  or  bill  after  payment  binds 
himself. 

An  indorser  without  recourse  of  a  United 
States  Treasury  note  which  had  been  stolen 
after  it  had  been  paid,  and  put  into  circu- 
lation after  the  marks  of  payment  had 
been  obliterated,  has  been  held  liable  upon 
his  indorsement  to  return  the  money  paid 


him  therefor,  the  court  stating  that  the 
words  "without  recourse"  do  not  exempt 
him  when  the  instrument  prov.es  to  be  not 

fenuine.  Frazer  v.  DTnvilliers  (1845)  2 
a.  St.  200,  44  Am.  Dec.  190,  It  is  stated 
that  the  indorser  in  such  case  is  under  an 
obligation,  in  case  the  instrument  turns  out 
not  to  be  genuine,  to  return  the  money 
paid  for  it  by  one  to  whom  he  passed  it 
in  the  ordinary  course  of  business.  It  is 
further  stated  that  the  note  was  put  in 
circulation  after  it  had  been  paid  and  can- 
celed by  the  maker  by  means  of  forgery, 
and  was  a  mere  nullity.  It  was  incapable 
of  being  revived  and  restored  to  validity  by 
the  payment  of  interest  subsequently  by 
the  maker.  It  appeared  that  the  United 
States  had  paid  interest  on  the  note  sev- 
eral times  before  the  fraudulent  reissue  was 
discovered.  W.  A.  E. 


UNITED  STATES   SUPREME  COURT. 

MYLES  SALT  COMPANY,  Limited, 

Plff.  in  Err., 

v. 

BOARD  OF  COMMISSIONERS  OF  THE 
IBERIA  &  ST.  MARY  DRAINAGE  DIS- 
TRICT et  al. 

(239  U.  S.  478,  60  L.  ed.  392,  30  Sup.  Ct. 

Rep.  204.) 

Appeal  —  Federal  question  —  validity 
of  state  law  as  administered. 

1.  The  contention  that  a  state  law  as  ad- 
ministered and  justified  by  the  highest  court 
of  the  state  violates  the  Federal  Constitu- 
tion presents  a  Federal  question  which  will 
support  a  writ  of  error  from  the  Federal 


Supreme  Court  to  the  state  court,  although 
the  state  law  as  written  is  not  attacked. 
For  other  cases,  see  Appeal  and  Error,  II. 

a,  2,  in  Dig.  1-^52  N.  8. 

Constitutional  law  —  due  process  — 
drainage  district  —  including  land 
not  benefited. 

2.  An  island  which,  being  high  land,  is 
not,  and  cannot  be,  benefited  directly  or  in- 
directly by  a  drainage  improvement,  may 
not,  consistently  with  the  due  process  of 
law  clause  of  U.  S.  Const.,  14th  Amend.,  be 
included  within  the  drainage  district  solely 
for  the  purpose  of  deriving  a  revenue  from 
the  levy  and  collection  of  drainage  taxes 
thereon  for  the  benefit  of  other  lands  sub- 
ject to  be  improved  by  drainage. 
For  other  cases,  see  Constitutional  Law,  II. 

b,  8,  in  Dig.  1S2  X.  S. 


Note.  —  The  theory  which  underlies  all 
assessments  of  property  for  a  public  im- 
provement is  that  the  property  is  benefited 
by  the  improvement  and  should  bear  a  pro- 
portion of  the  cost  thereof  corresponding  to 
this  benefit.  There  can  be  little  doubt  that 
an  assessment  upon  property  which  is  not 
benefited  is  void,  or  that  an  exaction  in  the 
way  of  a  special  assessment  in  excess  of 
benefits  is,  to  the  extent  of  such  excess, 
void,  and  without  due  process  of  law.  This 
underlying  principle  furnishes  the  basis  for 
the  decision  in  Myles  Salt  Co.  v.  Iberia 
&  St.  M.  Drainage  Dist.  ante,  and  Horton 
Invest.  Co.  v.  Seattle,  post,  194. 

The  question  of  difficulty  in  this  connec- 
tion is  how  far  the  determination  of  the 
authorities  which  have  in  charge  the  levy- 
ing of  the  assessment  or  the  creation  of  the 
assessment  district  concludes  the  judiciary 
in  an  examination  of  the  subject  of  benefits. 
The  court  in  Myles  Salt  Co.  v.  Iberia  & 
St.  M.  Drainage  Dist.  holds  the  action  of 
such  authorities  conclusive  "unless  it  is  pal- 
pably arbitrary  and  a  plain  abuse."  The 
question  in  this  view  is  whether  a  case  pre- 
sents arbitrary  action  or  a  plain  abuse  on 
the  part  of  the  authorities  in  levying  the 
assessment  or  creating  the  assessment  dis- 
trict. The  question  arising  in  Myles  Salt 
Co.  v.  Iberia  &  St.  M.  Drainage  Djst.  upon 
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exceptions  to  the  petition  for  insufficiency 
in  law,  the  allegations  of  the  petition  were 
taken  as  true.  These  allegations  being  to 
the  effect  that  the  land  in  question  could 
not  be  benefited,  directly  or  indirectly,  by 
the  improvement,  but  that  it  had  been  in- 
cluded in  the  drainage  district  solely  for  the 
benefit  of  adjoining  lands,'  it  seems  clear 
that  due  process  was  not  secured  to  the 
owner.  And  see  the  discussion  on  this  point 
in  Horton  Invest.  Co.  v.  Seattle,  post,  194. 
It  is  impossible  to  determine  exactly  the 
benefit  which  will  accrue  to  property  from 
a  public  improvement;  the  amount  of  bene- 
fit is  a  matter  that  at  best  can  only  be  ap- 
proximated. Various  systems  of  theories 
of  assessments  have  been  devised,  some  of 
which  have  met  the  approval  of  the  courts 
as  being  free  from  constitutional  objections 
while  others  have  been  held  to  be  subject  to 
such  objections.  One  of  the  latter  class  ap- 
pears in  Spring  Street  Co.  v.  Los  Angeles, 
post,  — .  A  theory  which  has  found  con- 
siderable favor  in  municipal  improvements 
is  commonly  known  as  the  "front-foot  rule." 
This  theory  has  been  exhaustively  discussed 
in  the  note  to  Chicago,  M.  &  St.  P.  R.  Co. 
v.  Janes ville,  28  L.R.A.(N.S.)  1124,  and 
supplement  thereto  in  L.R.A.1917D,  372. 
The  assessment  of  corner  lots  is  discussed 
in  the  note  to  Youngstown  v.  Fishel,  50 
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(January  10,  1916.) 

ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana  to  review  a  decree  affirm- 
ing a  decree  of  the  District  Court  for  the 
Parish  of  Iberia,  dismissing  a  suit  to  re- 
strain the  sale  of  land  for  drainage  taxes. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edgar  BL.  Farrar,  for  plaintiff  in 
error: 

The  drainage  tax  was  in  the  nature  of  a 
local  assessment,  based  on  some  benefit  to 
the  property  taxed. 

Levee  Comrs.  v.  Lorio,  33  La.  Ann.  276; 
Charnock  v.  Fordoche  &  G.  T.  Special  Levee 
Dist  Co.  38  La.  Ann.  323;  Williams  v. 
Bayou  Sale  Drainage  Dist.  130  La.  969,  58 
So.  S47. 

Taxes  for  local  public  improvements  have 
u  their  basis  a  benefit  to  the  property 
taxed,  and  any  burden  in  substantial  excess 
of  the  benefit  is,  to  that  excess,  a  taking  of 
property  without  due  process  of  law,  in 
contravention  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States. 

Norwood  v.  Baker,  172  U.  S.  269,  43  L. 
ei  443,  19  Sup.  Ct.  Rep.  187;  French  v. 
Barber  Asphalt  Paving  Co.  181  U.  S.  324, 
45  L  ed.  879,  21  Sup.  Ct.  Rep.  625;  Tona- 
wanda  v.  Lyon,  181  U.  S.  389,  45  L.  ed.  908, 
21  Sup.  Ct.  Rep.  609;  Webster  v.  Fargo,  181 
U.  S.  394,  45  L.  ed.  912,  21  Sup.  Ct.  Rep. 
623;  Cass  Farm  Co.  v.  Detroit,  181  U.  S. 
396,  45  L.  ed.  914,  21  Sup.  Ct.  Rep.  644; 
Detroit  v.  Parker,  181  U.  S.  399,  45  L.  ed. 
917,  21  Sup.  Ct.  Rep.  624;  Detroit  v.  Par- 
ker, 181  U.  S.  401,  45  L.  ed.  921,  21  Sup. 
St  Rep.  624;  Union  Refrigerator  Transit 
Co.  v.  Kentucky,  199  U.  S.  194,  50  L.  ed. 
150.  26  Sup.  Ct."  Rep.  36,  4  Am.  Cas.  493. 

Mr.  L.  T.  Dulany,  for  defendant  in  error : 

Under  the  law  of  Louisiana  the  action  of 
the  legislative  body,  in  the  exercise  of  its 
discretion  as  to  what  property  shall  be  in- 
cluded in  a  drainage  district,  will  not  be 
inquired  into  by  the  court,  except  upon 
special  averment  of  fraud,  which  was  not 
pleaded. 

DeGravelle  v.  Iberia  &  St.  M.  Drainage 
Dist.  104  La.  703,  29  So.  302;  Burguiere  v. 
Sanders,  111  La.  110,  35  So.  478;  Kelly  v. 
Cnadwick,  104  La.  719,  29  So.  295;  Bernard 
▼.  Bayou  Portage  Drainage  Dist.  130  La. 
«37,  58  So.  493. 
The  averment  that  benefit  to  the  property 

is  the  sole  basis  upon  which  the  tax  could 


be  justified,  and,  that  a  tax  without  benefit 
is  a  taking  of  property  without  due  process 
of  the  law,  does  not,  in  the  absence  of  aver- 
ments that  the  tax  is  being  levied  in  con- 
travention of  the  laws  of  the  state  of  Louis- 
iana, or  that  the  laws  of  Louisiana  are  re- 
pugnant to  the  Constitution  of  the  United 
States,  bring  a  Federal  question  into  the 
case  for  decision. 

New  Orleans  v.  New  Orleans  Waterworks 
Co.  142  U.  S.  79,  35  L.  ed.  943,  12  fcup.  Ct. 
Rep.  142;  Boiling  v.  Lersner,  91  U.  S.  594, 
23  L.  ed.  366;  Brown  v.  Atwell,  92  U.  S. 
327,  23  L.  ed.  511;  Church  v.  Kelsey,  121 
U.  S.  282,  30  L.  ed.  960,  7  Sup.  Ct.  Rep. 
897 ;  California  Powder  Works  Co.  v.  Davis, 
151  U.  S.  389,  38  L.  ed.  207,  14  Sup.  Ct. 

Rep.  350. 

To  give  this  court  jurisdiction,  it  should 
be  apparent  that  there  was  a  Federal  ques- 
tion involved  for  determination,  and  that  a 
decision  of  the  Federal  question  was  neces- 
sary to  the  decision  of  the  case,  and  that 
such  question  was  actually  decided  by  the 
state  court. 

Chouteau  v.  Gibson,  111  U.  S.  200,  28 
L.  ed.  400,  4  Sup.  Ct.  Rep.  340;  Dibble  v. 
Bellingham  Bay  Land  Co.  163  U.  S.  69,  41 
L.  ed.  74,  16  Sup.  Ct.  Rep.  939;  Meyer  v. 
Richmond,  172  U.  S.  100,  43  L.  ed.  381,  19 
Sup.  Ct.  Rep.  106. 

A  mere  allegation  that  a  tax  without 
benefit  is  a  taking  of  property  without  due 
process  of  law,  in  violation  of  the  14th 
Amendment  of  the  Constitution  of  the 
United  States,  does  not  draw  into  question 
the  constitutionality  of  the  tax  levied,  un- 
less there  was  also  an  attack  made  upon  the 
statute  of  the  state  as  being  repugnant  to 
the  Constitution  and  lawB  of  the  United 

States. 

Powell  v.  Brunswick  County,  150  U.  S. 
433,  37  L.  ed.  1134,  14  Sup.  Ct.  Rep.  116; 
Capital  Oity  Dairy  Co.  v.  Ohio,  183  U.  S. 
238,  248,  46  L.  ed.  171,  176,  22  Sup.  Ct.  Rep. 
120;  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep. 
581. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Suit  to  restrain  the  sale  of  plaintiff  in 
error's  land  about  to  be  made,  it  is  alleged, 
by  defendants  in  error,  to  collect  a  tax  of 
5  mills  for  four  years,  aggregating  the  sum 
of  $2,000  and  penalties.  (We  shall  refer  to 
the  parties  as  plaintiff  and  defendants,  re- 


UtA.(N.S.)  922.  See  other  notes  classi- 
fied in  the  L.R.A.  Indexes,  title,  "Public 
Improvements,"  subtitle,  "Rules  of  Appor- 
tionment." Another  question  connected 
with  levying  of  assessments  for  public  im- 
provements is  that  raised  in  Levee  Comrs. 
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v.  Johnson,  post,  202,  as  to  the  right  of  the 
owner  of  the  property  to  be  heard  upon  the 
assessment.  As  to  various  phases  of  this 
question,  see  L.R.A.  Indexes,  title,  "Public 
Improvements,"  subtitle,  "Enforcement: 
procedure." 
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spectively,  that  being  their  relation  in  the 
state  courts. ) 

There  is  no  dispute  about  the  state  laws. 
It  is  stated  in  plaintiff's  brief  that  it  is  a 
matter  of  ordinary  geographic  knowledge 
that  large  portions  of  the  flat  lands  in 
Louisiana  adjacent  to  the  Gulf  coast  are 
subject  to  fluvial  or  tidal  overflow  and  must 
be  leveed  and  drained  by  systems  of  general 
and  special  public  levees  and  drains.  To 
this  end  legislation  has  been  enacted,  begin- 
ning in  1888  and  receiving  constitutional 
sanction  in  1898  (art.  281).  By  an  act 
passed  in  1900  (Acts  of  1900,  p.  12)  pre- 
vious statutes  were  consolidated  and  it  was 
provided  that  when  the  drainage  of  any 
locality  was  suoh  that,  in  the  opinion  of 
the  police  juries  of  the  respective  parishes, 
it  should  become  necessary  to  organize  or 
create  a  drainage  district  composed  partly 
of  land  situated  in  adjoining  parishes,  then 
such  drainage  district  should  be  created  by 
joint  action  of  the  police  juries  of  the  re- 
spective parishes. 

The  districts  were  authorized  to  issue 
bonds  for  drainage  purposes  and  levey  a 
5 -mi  11  tax  on  all  property  subject  to  taxa- 
tion situated  in  them.  The  statute  was 
amended  in  details  and  re-enacted  in  1902 
and  1910  (Acts  of  1902,  p.  293;  Acts  of 
1910,  p.  542). 

Acting  under  these  statutes  the  police 
juries  of  the  adjoining  parishes  of  Iberia 
and  St.  Mary  organized  the  drainage  dis- 
trict with  which  the  case  at  bar  is  con- 
cerned, and  the  organization  of  which  is 
attacked. 

The  ground  of  the  attack  is  that  the  dis- 
trict for  the  construction  and  maintenance 
of  which  the  tax  was  levied  was  of  no  benefit 
to  plaintiff's  land  and  was  formed  only  for 
the  benefit  of  the  other  lands,  was  an  un- 
constitutional  usurpation  of  authority,  and 
was  and  is  an  effort  to  take  plaintiff's  prop- 
erty without  due  process  of  law,  in  violation 
of  the  14th  Amendment  to  the  Constitution 
of  the  United  States. 

The  case  was  heard  upon  the  petition  in 
the  case  and  an  exception  by  defendants  of 
no  cause  of  action.  The  court  dissolved 
the  injunction  that  had  been  theretofore 
granted  and  dismissed  the  suit  with  an 
award  of  costs  and  attorneys'  fees.  Judg- 
ment was  entered  accordingly  and  sustained 
by  the  supereme  court  of  the  state. 

The  trial  court  held  that  the  gist  of 
plaintiff's  demand  was  to  the  effect  that  no 
benefit  was  or  would  be  derived  by  its  prop- 
erty by  the  general  drainage  system  and  the 
levy  and  collection  of  the  tax  on  its  prop- 
erty. The  court  said  the  question  presented 
by  the  demand  was  no  longer  an  open.  one. 
The  principle  laid  down  by  the  courts,  it 


was  declared,  is  that  the  creation  and  deter- 
mination of  drainage  districts  being  a  leg- 
itimate and  lawful  exercise  of  discretionary 
powers,  the  courts  are  without  power  to 
impugn  or  inquire  into  motives  "where  no 
fraud  is  pleaded."  The  supreme  court  af- 
firmed the  action  of  the  district  court  and 
the  principle  upon  which  it  was  based,  say- 
ing that  the  court  accepted  the  view  as 
correct  **that  the  decisions  heretofore  ren» 
dered  settle  the  question  forever  that  the 
local  authorities  as  to  drainage  have  the 
absolute  right  to  organize  drainage  districts 
and  give  them  shape  and  boundary  lines  as 
they  choose."  And  it  was  further  said: 
"It  is  upon  that  theory  that  the  case  is 
before  us  for  decision;  .  .  .  without  an 
element  of  fraud  alleged,  the  court  properly 
dismissed  the  suit.  .  .  .  Here  no  fraud 
has  been  alleged,  nor  its  equivalent."  (134 
La.  905,  906,  64  So.  825.)  Prior  cases  were 
cited. 

Is  this  a  correct  view  of  the  petition? 
The  principle  of  law  involved  in  the  answer 
to  the  question  is  well  known.  There  is  no 
doubt  that  the  legislature  of  a  state  may 
constitute  drainage  districts  and  define 
their  boundaries,  or  may  delegate  such  au- 
thority to  local  administrative  bodies,  as, 
in  the  present  case,  to  the  police  juries  of 
the  parishes  of  the  state,  and  that  their  ac- 
tion cannot  be  assailed  under  the  14th 
Amendment  unless  it  is  palpably  arbitrary 
and  a  plain  abuse.  Houck  v.  Little  River 
Drainage  Dist.  decided  November  29,  1915 
(239  U.  S.  254,  60  L.  ed.  266,  36  Sup.  Ct. 
Rep.  58).  Does  the  district  under  review 
come  within  the  principle  or  its  limitation! 
Was  it  formed  in  an  arbitrary  manner  and 
in  plain  abuse  of  power?  The  answer  de- 
pends upon  the  allegations  of  the  petition, 
which,  being  excepted  to  for  insufficiency  in 
law,  must  be  taken  as  true. 

We  condense  them  narratively  as  follows: 
Weeks  island,  the  property  which  is  the 
subject  of  the  controversy,  is  one  of  several 
islands,  being  the  highest  uniform  elevation 
above  sea  level  in  southwest  Louisiana.  It 
rises  abrutly  175  feet  or  more,  is  sur- 
rounded on  two  sides  by  bayous,  on  the  rear 
by  a  salt-water  marsh,  and  on  the  front  by 
a  bay  (Vermillion  bay),  with  a  small  strip 
of  salt  water  marsh  intervening. 

Its  topography  is  high  and  rolling,  the 
drainage  excessive,  and  washing  and  erosion 
are  serious  problems.  The  country  around 
it  outside  of  the  sea  marsh  is  thickly  set- 
tled and  presents  the  character  of  low  lands 
as  distinguished  from  high  lands  or  up- 
lands, reaching  a  maximum  elevation  of 
about  15  feet  as  against  a  maximum  eleva- 
tion of  Weeks  island  of  175  feet. 

In  lieu  of  needing  drainage  the  problem 
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tat  island  is  confronted  with  "is  to  guard 
sgtinst  washing  and  erosion,  and  that  the 
drainage  oi  all  of  the  territory  between  it 
and  Bayou  Teche  on  all  aides  and  to.  all 
stents  leads  to  the  marshes  subject  to  tidal 
orerflow  between  it  and  the  mainlaid." 

Some  years  ago  a  drainage  district, 
known  as  the  Iberia  &  S.  Mary  Drainage 
District,  was  organized  at  the  instigation  of 
interested  individuals  for  the  purpose  of 
drainage  into  the  bayous  and  marshes  sur- 
rounding Weeks  island  of  certain  lands  ly- 
ing between  Bayou  Teche  and  the  marshes. 

Solely  with  the  view  of  deriving  revenues 
from  the  assessment  of  Weeks  island  and 
the  salt  deposit  therein,  and  only  for  the 
benefit  of  the  other  properties,  and  not 
upon  the  theory  that  a  general  scheme  of 
drainage  would  inure  to  the  benefit  of  all 
ot  the  property  therein,  even  indirectly, 
and  not  through  an  exercise  of  sound  and 
legal  legislative  discretion,  the  island  was 
included  within  the  confines  of  the  district. 
In  pursuance  of  such  scheme  and  plan  an 
election  was  held  for  the  imposition  of  an 
ad  valorem  tax  of  5  mills  for  a  period  of 
forty  years  upon  which  to  predicate  an 
issue  of  bonds.  The  election  resulted  in  the 
imposition  of  the  tax. 

It  was  not  intended  nor  has  it  ever  been 
intended,  nor  was  it  possible  nor  is  it  pos- 
sible, to  give  any  of  the  benefits  of  the 
drainage  scheme  to  Weeks  island  or  to  the 
salt  deposit  therein,  directly  or  indirectly, 
its  intlusion  in  the  district  being  solely  and 
only  for  the  purpose  of  deriving  revenue 
therefrom  for  the  special  benefit  of  the 
other  lands  subject  to  be  improved  by  drain- 
age, without  any  benefit  to  plaintiff  or  its 
property  whatever.  The  island  is  the  high- 
est assessed  piece  of  property  in  the  district, 
ud  has  never  received  one  single  cent  of 
benefit  from  the  drainage  system  con- 
structed and  maintained  in  such  district, 
snd  never  can  or  will  in  the  future  receive 
any  benefit  whatever  from  the  system. 

Plaintiff  has  uniformly,  for  the  reasons 
detailed,  refused  to  pay  the  tax,  and  at  no 
time  prior  to  this  year  has  an  effort  been 
°*de  to  collect  the  same,  plaintiff  having 
based  its  refusal  to  pay  on  its  constitutional 
rights.  But  at  the  instance  of  the  commis- 
sioners of  the  district  the  sheriff  and  ex- 
officio  tax  collector  of  Iberia  parish  has 
demanded  the  tax  on  the  island  and  its  salt 
ttiae,  and  is  about  to  advertise  the  property 
*s  delinquent  for  the  period  of  four  years, 
Hgregating  $2,000  with  the  addition  of  the 
Penalties  provided  by  law. 

The  inclusion  of  the  island  within  the 
district  is  charged  to  be. an  unconstitutional 
usurpation  of  authority  and  an  effort  to 
t*ke  plaintiff's  property  without  due  pro- 


cess of  law.    A  like  charge  is  made  as  to 
the  assessment  of  the  tax  and  its  collection. 

There  is  no  doubt  that  a  Federal  right 
was  asserted.  Indeed,  plaintiff  was  at 
peine,  it  says,  "not  to  invoke  for  its  protec- 
tion any  provision  oi  the  Constitution  and 
laws  of  the  state  pf  Louisiana;  not  to  make 
any  attack  upon  any  law  of  the  state  of 
Louisiana  or  of  any  of  its  subdivisions." 
And,  further,  the  pleadings  "were  delibe- 
rately cast  in  this  form  so  as  to  exclude 
every  question  of  local  or  state  law  and  to 
compel  the  consideration  and  decision  of  the 
Federal  question  only." 

But,  notwithstanding  the  studied  effort 
so  made  and  declared,  defendants  contend 
that  plaintiff  missed  its  purpose  and  that 
a  Federal  question  was  neither  presented  to 
the  courts  below  nor  decided  by  them,  and 
a  motion  is  made  to  dismiss.  It  is  said 
that  "under  the  law  of  Louisiana  the  action 
of  the  legislative  body  (the  police  jury),  in 
the  exercise  of  its  discretion  as  to  what 
property  shall  be  included  in  a  drainage 
district,  will  not  be  inquired  into  by  the 
court,  except  upon  a  special  averment  of 
fraud,  which  is  not  pleaded."  And  such 
decision,  it  is  further  contended,  was  a  de- 
cision upon  the  state  law,  and  presents  no 
Federal  question,  the  statute  of  the  state 
not  being  attacked. 

We  cannot  concur  in  the  contention.  It 
is  true  the  law  of  the  state  as  written  is 
not  attacked,  but  the  law  as  administered 
and  justified  by  the  supreme  court  of  the 
state  is  attacked,  and  it  is  asserted  to  be 
a  violation  of  the  Constitution  of  the  United 
States.  The  question  presented  is  Federal 
and  the  motion  to  dismiss  is  denied.  And 
the  considerations  that  move  a  denial  of  the 
motion  move  a  decision  of  the  merits  of  the 
question. 

The  charge  is  that  plaintiff's  property 
was  included  in  the  district  not  in  the  exer- 
cise of  "legal  legislative  discretion,"  not 
that  the  scheme  of  drainage  would  inure  to 
the  benefit  of  the  property,  even  indirectly, 
but  with  the  predetermined  "purpose  of 
deriving  revenues  to  the  end  of  granting  a 
special  benefit  to  the  other  lands  subject 
to  be*  improved  by  drainage,  without  any 
benefit"  to  plaintiff  "or  its  property  what- 
ever," present  or  prospective. 

Nothing  could  be  more  arbitrary  if  drain- 
age alone  be  regarded*  But  there  may  be 
other  purposes,  defendants  say,  and,  besides, 
that  the  benefit  to  the  property  need  not  be 
direct  or  immediate;  it  may  be  indirect, 
such  as  might  accrue  by  reason  of  the  gen- 
eral benefits  derived  by  the  surrounding  ter- 
ritory. But  such  benefit  is  excluded  by  the 
averments,  and  is  certainly  cannot  be  said 
that   the   elevated    land   of    Weeks    island 
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could  be  a  receptacle  for  stagnant  water, 
or  would  be  otherwise  a  menace  to  health 
if  not  included  within  the  district,  or  would 
defeat  the  purpose  of  the  law,  which  seems 
to  have  been  the  ground  of  decision  in 
George  v.  Young,  45  La.  Ann.  1232,  14  So. 
137. 

The  ease,  therefore,  is  within  the  limita- 
tion of  the  power  of  the  state  aB  laid  down 
in  Houck  v.  Little  River  Drainage  Dist. 
supra,  which  cites  Norwood  v.  Baker,  172 
U.  S.  269,  43  L.  ed.  443,  19  Sup.  Ct.  Rep. 
167,  and  retains  its  principle.  It  has  not 
the  features  which  determined  French  v. 
Barber  Asphalt  Paving  Co.  181  U.  S.  324, 
45  L.  ed.  879,  21  Sup.  Ct.  Rep.  625,  and 
the  cases  which  have  followed  that  case, 
and  Phillip  Wagner  v.  Leser  (239  U.  S. 
207,  60  L.  ed.  230,  36  Sup.  Ct.  Rep.  66), 
decided  ooincidently  with  Houck  v.  Little 
River  Drainage  Diet,  and  cited  in  the  latter. 

It  is  to  be  remembered  that  a  drainage 
district  has  the  special  purpose  of  the  im- 


provement of  particular  property,  and  when 
it  is  so  formed  to  include  property  which  is 
not  and  cannot  be  benefited  directly  or  in- 
directly, including  it  only  that  it  may  pay 
for  the  benefit  to  other  property,  there  is 
an  abuse  of  power  and  an  act  of  confisca- 
tion. Phillip  Wagner  v.  Leser,  supra.  We 
are  not  dealing  with  motives  alone,  but  as 
well  with  their  resultant  action ;  we  are  not 
dealing  with  disputable  grounds  of  discre- 
tion or  disputable  degrees  of  benefit,  but 
with  an  exercise  of  power  determined  by 
considerations  not  of  the  improvement  of 
plaintiff's  property,  but  solely  of  the  im- 
provement of  the  property  of  others, — 
power,  therefore,  arbitrarily  exerted,  impos- 
ing a  burden  without  a  compensating  ad- 
vantage of  any  kind. 

Therefore,  the  judgment  of  the  Supreme 
Court  of  Louisiana  is  reversed  and  the  case 
remanded  for  further  proceedings  not  in- 
consistent with  this  opinion. 

So  ordered. 


WASHINGTON   SUPREME  COURT. 
(Department  No.   1.) 

HORTON  INVESTMENT  COMPANY  et  aL, 

Respts., 

v. 

CITY  OF  SEATTLE,  Appt. 

(94  Wash.  556,  162  Pac.  989.) 

Public  improvement  —  assessment  — 
finding  by  tax  officials  —  conclusive- 
ness. 

1.  The  compliance  by  taxing  authorities 
with  the  statute  in  fixing  the  boundaries  of 
a  special  district,  and  their  declaration  that 
the  property  included  was  all  that  was  di- 
rectly benefited  by  the  improvement,  does 
not  prevent  an  inquiry  by  the  court  into 
the  question  whether  the  property  is  bene- 
fited to  the  extent  of  the  assessment  levied 
upon  it. 

For  other  cases,  see  Public  Improvements, 
III.  d,  in  Dig.  1-52  N.  8. 

Same  —  improvement  for  benefit  of 
property  not  in  district. 

2.  Property  in  a  highway  improvement 
district  cannot  be  assessed  for  raising  the 
grade  of  the  street  to  accommodate  a  con- 
templated sewer  system  for  the  benefit  of 
a  large  area  not  in  the  district,  where  the 
statute  limits  assessments  to  benefits. 
For  other  cases,  see  Public  Improvements, 

III.  c,  in  Dig.  1-52  N.  8. 

Same  —  reduction  of  assessments. 

3.  An  assessment  upon  property  in  an 
improvement  district  for  benefits  may  be 
reduced    where   the   evidence    clearly   indi- 

Note.  —  See  note  to  Myles  Salt  Co.  v. 
Iberia  &  St.  M.  Drainage  Dist.  ante,  190. 
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cates  the  portion  of  the  assessment  which 
does  not  represent  benefit  to  the  property 

assessed. 

For  other  cases,  see  Public  Improvements, 
III.  d,  in  Dig.  1-52  N.  8. 

Appeal  —  correct    Judgment  —  wrong 
theory. 

4.  A  correct  judgment  will  not  be  re- 
versed because  based  upon  a  wrong  theory. 
For  other  cases,  see  Appeal  and  Error,  VII. 

m,  8,  in  Dig.  1-52  N.  8. 

(February  6,  1917.) 

APPEAL  by  the  city  from  a  judgment  of 
the  Superior  Court  for  King  County  re- 
ducing an  assessment  for  a  local  improve- 
ment on  plaintiffs'  properties,  in  a  suit  to 
set  aside  the  assessment.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  E.  Bradford  and  Wil- 
liam B.  Allison,  for  appellant. 

Messrs.  Morris  &  Shipley  and  Paul  S. 
Dubuar,  for  respondents. 

Ellis,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  city  of  Seattle  prosecutes  this  appeal 
from  a  judgment  reducing  assessments  on 
the  properties  of  respondents  for  a  local 
improvement.  The  improvement  consists  in 
the  grading,  planking,  sidewalking,  curbing, 
and  guttering  of  Ellis  avenue  from  Bailey 
street  on  the  north  to  Mvrtle  street  on  the 
south,  and  the  laying  of  sewers  and  water 
mains  therein.  The  surface  of  the  street, 
which  was  formerly  on  a  level  with  the 
abutting  property,  was  raised  throughout 
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from  2  to  4  feet.    The  improvement  district 
included  all  the  abutting,  adjacent,  vicinal. 
tod  proximate  properties  between  the  ter- 
mini of  the  improvements,  in   accordance 
with  |  13  of  the  JLocal  Improvement  Law 
d  1911,   p.    446     (3    Bern.    &    Bal.    Code, 
S  7892—13).    The  ordinance  provided  that 
the  entire  cost  and  expense  of  the  improve- 
ment should  be  assessed  against  such  prop- 
erty.   It  was  admitted  by  respondents  at 
the  trial  that  all  of  the  proceedings  of  the 
council  and  of  the  assessing  officers  in  the 
formation  of  the  district  and  in  laying  the 
assessment  conformed  to  the  formal  require- 
ments of  that  section.    No  technical  objec- 
tions were  urged,  but  it  was  claimed,  in 
substance,  that  respondents'  properties  were 
assessed  much  in  excess  of  the  actual  special 
benefits  conferred  thereon  by  the  improve- 
ment; that  other  property  not  included  in 
the  district  was   specially  benefited  much 
more  than  were  properties  of  respondents, 
ind  these    properties    were    therefore    as- 
sessed much  in  excess  of  their  proportionate 
share  of  the  benefits;  that  Ellis  avenue  is 
an  arterial  highway;  that  its  improvement 
ns  a  special  benefit  to  the  city;  and  that 
all  or  a  large  part  of  the  expense  of  its 
improvement  should  be  assessed  against  the 
city.    Ellis  avenue  is  located  in  that  part 
of  the  city  of  Seattle  known  as  Georgetown. 
It  runs  in  a  northerly  and  southerly  direc- 
tion from  Bailey  street   on  the  north  to 
Myrtle  street  on  the  south.     Its  junction 
with  Bailey  street  is  near  the  business  cen- 
ter of  Georgetown.    There  was  evidence  that 
it  will  eventually  become  a  principal  thor- 
oughfare between  the  territory  to  the  south 
and  that  business  center,  and  will  also  give 
access   to    a    business    district    of    Seattle 
proper  upon  and  near  Jackson  street.    For 
several  blocks   south  of  Bailey  street  the 
property  in  the  district  is  planted;   thence 
south  the  property  abutting  upon  both  sides 
of  the  street  is  unplatted  and  is  owned  and 
a*ed    by    respondent    Horton    Investment 
Company   for    agriculture    and   gardening, 
Prior  to  this  improvement  the  street  was  on 
a  level  with  this  property  anc}  gave  eyery 
ixesa  to   it   that  any  .street   could  give, 
There  is   at   present  no   demand   for   this 
property  for  industrial  purposes,  but  it  is 
^  intention  to  plat  it  and  dispose  of  it  for 
•ueh  purposes  whenever  the  demand  arises. 
At  the  trial  it  was  conceded  that  the  plank- 
tog  of  Ellis    avenue   and   the  sewers  and 
water  mains  laid  in  this  improvement  are  a 
-pwial  benefit  to  the  properties  of  respond- 
atta,  but  it  was  insisted  that  the  fill  was  of 
00  benefit,  but  was  a  positive  detriment. 
The  evidence  shows  that  the  fill  cost  40  per 
t°A  of  the  entire  cost  of  the  improvement. 
A-  toe  close  of  the  trial,  the  court  expressed 
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the  opinion  that  the  property  north  and 
south  of  the  district  was  specially  benefited, 
but  held  that  it  had  no  authority  in  law  to 
interfere  with  the  district  as  defined  by  the 
council,  and  expressed  an  intention  to  con- 
firm the  roll.  Respondents  moved  for  a  new 
trial,  after  argument  of  which  the  court 
filed  a  memorandum  decision  stating  that  it 
had  found  that  the  district  did  not  include 
all  of  the  property  benefited,  and  concluded: 
"I  am  satisfied  that  not  more  than  60  per 
cent  of  the  total  benefits  resulting  from  this 
improvement  inured  to  the  property  within 
the  local  improvement  district  established, 
and  I  think  the  assessment  upon  appellants' 
property  is  fully  all  that  it  is  benefited.  An 
assessment  of  appellants'  property  in  a  sum 
exceeding  60  per  cent  of  that  actually 
levied,  plus  60  per  cent  of  the  accrued  in- 
terest, is  arbitrary  and  assessed  upon  a 
fundamentally  wrong  basis. 

"It  is  not  necessary  to  grant  a  new  trial. 
I  am  simply  constrained  to  modify  my 
former  holding.  If  the  city  has  the  power 
to  establish  an  enlarged  district  and  desires 
to  do  so,  and  to  make  a  new  assessment 
upon  property  benefited,  I  will  make  an 
order  vacating  the  assessment  roll.  Other- 
wise, I  shall  modify  it  as  to  appellants' 
property  by  reducing  the  amount  of  appel- 
lants' assessment  to  60  per  cent  of  the 
present  assessment,  plus  60  per  cent  of  the 
interest.  The  city  may  take  its  choice  as  to 
which  form  of  judgment  it  prefers  entered, 
without  prejudice  to  take  an  exception  to 
whatever  form  is  entered." 

The  city  electing  to  stand  on  the  assess* 
ment  roll,  judgment  was  entered  reducing 
the  assessments  on  respondents'  properties 
to  60  per  cent  of  the  amount  shown  on  the 
rolls,  plus  60  per  cent  of  the  interest,  and 
awarding  respondents  their  costs. 

Appellant's  main  contention  running 
through  its  entire  brief  seeme  to  be  that, 
because  the  city  council  in  the  formation  of 
the  improvement  district  admittedly  con- 
formed to  the  zone  system  as  prescribed  by 
§  13  of  the  Law  of  1911,  p.  446  (3  Rem.  k 
Bal.  Code,  §  7892— IS),  and  because  the 
initial  ordinance,  in  pursuance  of  that  sec- 
tion, declared  the  property  included  in  the 
district  the  property  and  all  the  property 
to  be  specially  benefited  by-  the  improve* 
ment,  the  court  was  bound  by  that  declara- 
tion. Therefore,  it  is  urged,  such  declara- 
tion "is  a  legislative  act  .which  must  be 
regarded  as  a  conclusive  finding  of  fact  that 
the  property  in  the  district  is  benefited  to 
the  extent  of  the  cost  of  the  improvement." 
From  this  postulate  it  is  argued,  in  sub- 
stance, that  the  court  had  no  power  to  in- 
quire whether  other  property  not  included 
in  the  district  was  in  fact  specially  bene* 
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fited,  and  had  no  power  to  reduce  the  as- 
sessments in  any  event.  This  presents  a 
peculiar  blending  of  the  sound  and  the  un- 
sound. It  is  true,  as  we  said  in  Moore  v. 
Spokane,  88  Wash.  203,  20$,  152  Pac.  1001 : 
"Since  the  statute  authorizes  the  placing  of 
the  burden  of  the  entire  cost  of  the  improve- 
ment upon  the  abutting  property,  it  could 
not  well  be  held  that  such  an  assessment 
was  upon  a  fundamentally  wrong  basis, 
where  the  evidence  showB  that  the  property 
is  not  assessed  for  more  than  it  is  bene- 
fited." 

But  in  that  case  the  trial  court  did  not 
find  that  the  abutting  property  was  as- 
sessed in  a  greater  amount  than  it  was 
benefited,  and  we  were  of  the  opinion  from 
the  evidence  that  it  was  not;  still  we  said: 
"Had  the  evidence  shown  that  the  property 
was  not  benefited  to  the  extent  to  which  it 
was  assessed,  a  different  question  would  be 
presented,  upon  which  no  opinion  is  ex- 
pressed." 

Obviously,  we  did  not  hold  that  the  decla- 
ration in  the  ordinance,  though  authorized 
by  the  statute,  was  a  conclusive  finding  of 
fact  that  the  property  in  the  district  was 
benefited  to  the  extent  of  the  cost  of  the 
improvement.  In  the  more  recent  case  of 
Eggerth  v.  Spokane,  91  Wash.  221,  157  Pac 
859,  in  answer  to  the  contention  that  such 
a  declaration  in  the  initial  ordinance  was  so 
conclusive  as  to  preclude  the  formation  of 
an  enlarged  district  for  reassessment  or 
supplemental  assessment,  we  said:  "It  is 
further  argued  that,  because  the  initial  or- 
dinance declared,  as  directed  by  the  statute 
($  13),  that  the  original  district  included 
all  the  property  to  be  specially  benefited, 
therefore  there  can  be  no  enlarged  district 
including  other  property.  The  argument  is 
specious.  The  question  of  benefits  is  always 
a  question  of  fact.  The  finding  of  benefits 
as  made  in  the  original  ordinance  was  only 
prima  facie  and  tentative.  That  is  why  the 
statute  accords  to  the  property  owner  a 
hearing  on  the  question  of  benefits  before 
any  assessment  roll  is  confirmed." 

And  in  East  Hoquiam  Co.  v.  Hoquiam,  90 
Wash.  210,  219,  155  Pac.  757,  we  said* 
"Taxation  by  special  assessment  is  defensi- 
ble only  upon  the  theory  of  corresponding 
special  benefits  to  the  property  assessed. 
Const,  art.  7,  |  9." 

See  also  Seattle  v.  McElwain,  75  Wash. 
375,  378,  134  Pac.  1089;  Re  Leary  Ave.  77 
Wash.  399,  403,  138  Pac.  8;  Re  Eighth  Ave. 
77  Wash.  570,  575,  138  Pac.  10;  Viegle  v. 
Spokane,  78  Wash.  359,  360,  139  Pac.  33; 
Re  Shilshole  Ave.  85  Wash.  522,  536,  537, 
148  Pac.  781. 

Section  1  of  the  Act  of  1911,  p.  441  (3 
Rem.  &  Bal.  Code,  §  7892—1),  conferring 
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the  power  to  pay  for  local  improvements 
by  special  assessments,  confines  the  power 
to  assess  to  "property  specially  benefited 
thereby";   and   §    13,  which  is  the  section 
relied  upon  by  appellant,  declares  that  the 
cost  shall  be  assessed  upon  the  property  so 
benefited  "in   accordance  with  the  special 
benefits  conferred  on  such  property,"  thus 
negativing  the  idea  of  any  assessment  be- 
yond benefits.    Again,  we  say  that  no  decla- 
ration of  the  city  council,  to  which  timely 
objection  is  taken,  can  preclude  the  trial 
court  from  inquiring  into  the  question  of 
benefits  to  the  property  assessed  as  a  ques- 
tion of  fact,  nor  this  court  from  reviewing 
that  question  de  novo  on  appeal.  (3  Rem.  & 
Bal.  Code,  §  7892 — 22.)     Though  under  our 
decision   in   Moore  v.   Spokane,   supra,  the 
mere  fact  that  other  property  than  that  in 
the  district  may  have  been  specially  bene- 
fited by  the  improvement  would  not  alone 
be   sufficient   ground  for   setting   aside   or 
modifying  assessments  on  property  within 
the  district,  if  such  assessments  did  not  ex- 
ceed the  special  benefits  to  such  property, 
nor  include  things  which  conferred  no  bene- 
fit, nevertheless  that  fact  may  be  taken  into 
consideration  with  the  other  evidence  to  de- 
termine whether  in  fact  the  property  in  the 
district    was    assessed    beyond    its    special 
benefits,  or  for  a  thing  which  did  not  benefit 
it  at  all. 

In  the  case  here,  the  only  claim  of  benefit 
and  the  only  evidence  of  any  benefit  con- 
ferred upon  any  property  by  the  filling  of 
Ellis  avenue  was  that  the  raising  of  the 
surface  will  be  necessary  to  a  new  sewer 
system  for  this  district  and  a  large  addi- 
tional area  whenever,  at  some  time  in  the 
future,  the  city  may  determine  to  construct 
such  new  sewer  system.  But  the  sewer 
which  was  put  in  as  a  part  of  this  improve- 
ment, and  to  pay  for  which  a  part  of  this 
assessment  was  levied,  is  an  extension  of 
the  old  sewer  system  and  has  an  ample  fall 
to  serve  the  property  in  this  district  with- 
out any  raise  of  the  level  of  Ellis  avenue. 
The  present  system,  as  the  evidence  shows, 
will  last  for  fifteen  years.  No  plan  for  a 
new  system  has  been  adopted  by  any  action 
of  the  city  council.  The  supposed  new  sys- 
tem is  merely  a  general  engineering  plan 
which  it  is  hoped  may  Borne  time  be  put 
into  effect.  It  seems  to  us  that  the  filling 
of  this  street,  which,  as  the  evidence  shows, 
was  Bolely  to  benefit  other  property  than 
that  in  the  district,  and  to  aid  a  thing  not 
even  contemplated  as  any  part  of  the  im- 
provement here  involved,  iB  too  remote  to 
serve  as  a  taxable  benefit  to  this  property. 
A  thing  which  is  not  a  benefit  cannot  be 
made  the  basis  of  an  assessment  for  bene- 
fits.    This  would   seem   to   be   axiomatic. 
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Viegle  y.  Spokane,  78  Wash.  359,  360,  139 
Pat  33;  Re  Shilshole  Ave.  supra;  Re  Boyer 
Are,  79  Wash.  664,  141  Pac.  58. 

Hie  evidence  here  conclusively  shows  that 
the  cost  of  this  fill,  which  did  not  benefit 
respondents'  property  in  any  sum,  was  40 
per  cent  of  the  cost  of  the  entire  improve- 
ment It  follows  that  the  trial  judge 
reached  the  correct  result  when  he  reduced 
the  assessments  on  respondents'  properties 
by  that  exact  amount.  It  is  no  answer  to 
say  that  the  power  to  determine  the  neces- 
sity for  an  improvement  and  the  character 
of  the  improvement  are  wholly  within  the 
discretion  of  the  city  when  not  controlled 
by  statute.  That  is  true,  but  it  does  not 
follow  that  the  city  can  assess  abutting 
property  on  the  theory  of  benefits  for  a 
tiling  which  demonstrably  confers  no  ben- 
efit If  the  character  of  the  improvement 
was  such  that  it  would  be  impossible  to 
segregate  the  different  elements  and  their 
influence  upon  the  property  as  a  benefit  or 
otherwise,  or  if  there  was  no  evidence  from 


which  to  determine  the  cost  of  that  part  of 
the  improvement  which  conferred  no  benefit, 
we  would  be  unable  to  affirm  this  judgment. 
But  such  is  not  the  case  here.  The  evidence 
shows  a  clear  segregation  of  the  parts  of 
the  improvement  which  conferred  a  benefit 
and  the  part  which  did  not,  and  also  the 
cost  of  each.  It  is  true  that  the  trial  judge 
did  not  base  his  conclusion  upon  the  ground 
which  we  do,  but  rather  upon  the  ground  of 
relative  benefits  as  between  the  property  in 
the  district  and  property  outside  of  the  dis- 
trict. The  cause,  however,  is  here  for  trial 
de  novo  on  the  evidence.  Having  found 
from  the  evidence  that  the  court  reached  a 
correct  result,  we  cannot  reverse  the  deci- 
sion merely  because  it  was  based  upon  a 
wrong  injury. 

The  judgment  is  affirmed. 

Morris,  Mount,  Fullerton,  and  Chad- 
wick,  JJ.,  concur. 

Petition  for  rehearing  denied. 


CALIFORNIA  SUPREME  COURT. 
(In  Banc.) 

SPRING  STREET  COMPANY,  Appt, 

v. 

CITY  OF  LOS  ANGELES  et  aL,  Respts. 


HAMBERGER  REALTY  &  TRUST  COM- 
PANY et  al.,  Appts., 
v. 

SAME,  Respts. 

(170  Cal.  24,  148  Pac.  217.) 

Public  improvement  —  street  widening 
—  assessing  costs  on  abutting  prop- 
erty —  constitutionality. 

1.  Assessing  upon  each  lot  abutting  upon 
a  Btreet  to  be  improved  by  widening,  the 
amount  awarded  for  the  land  taken  from 
it,  pluB  a  pro  rata  sum  according  to  front- 
age to  meet  the  cost  of  the  proceeding,  un- 
constitutionally deprive  the  owner  of  his 
property  without  due  process  of  law. 

for  other  cases,  see  Constitutional  Law,  II. 

6,  S,  in  Dig.  1-52  N.  8. 
Same  —  binding  effect  of  assessment. 

2.  That  parties  assessed  for  a  street  im- 
provement were  accorded  a  hearing  does  not 
render  the  action  of  the  council  in  making 
the  assessment  conclusive  upon  the  courts, 
where  the  record  shows  that  the  assessment 
was  ordered  prepared  without  the  slightest 
exercise  of  judicial  discretion,  and  so  un- 
w&rrantedly,  arbitrarily,  and  unjustly  as  to 
work  a  confiscation  of  the  property. 

for  other  cases,  see  Courts,  I.  c,  8,  a,  it* 
I>ig.  1-52  N.  8. 

Note.  — See  note  to  Myles  Salt  Co.  v. 
Iberia  &  St.  M.  Drainage  Dist.  ante,  190. 
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(April  10,  1915.) 

APPEALS  by  plaintiffs  from  judgments 
of  the  Superior  Court  for  Los  Angeles 
County  in  defendants'  favor  and  from 
orders  denying  new  trials  in  actions 
brought  to  have  special  assessments  for 
street  widening  declared  void,  and  to  en- 
join the  collection  of  the  sums  charged  by 
the  assessment  against  the  properties  of 
plaintiffs.     Reversed. 

The  facta  are  Btated  in  the  opinion. 

Messrs.  Uoyd,  Hunt,  Cheney,  A  Gei- 
bel,  for  appellant  Spring  Street  Companyc 

The  assessment  was  a  mere  arbitrary 
one,  and  the  evidence  does  not  show  that 
the  assessing  board  exercised  any  judgment 
or  discretion  in  making  it,  but  shows  that 
the  board  did  not  do  so. 

Board  of  Education  v.  Boyer,  5  Okla.  225, 
47  Pac.  1090;  Consolidated  Gas  Co.  v.  Balti- 
more, 101  Md.  541,  1  L.R.A.(N.S.)  263, 
109  Am.  St.  Rep.  584,  61  Atl.  532;  United 
States  v.  Ross,  92  U.  S.  281,  23  L.  ed.  707; 
Sheldon  v.  Wright,  7  BaTb.  39. 

The  board  of  public  works  cannot  dele- 
gate its  power  to  make  the  assessment. 

Holley  v.  Orange  County,   106  Cal.  420, 
39   Pac.   790;    People  v,   Hastings,  29  Cal 
450;   People  v.  San  Francisco  Sav.  Union, 
31  CaL  132;  Williams  v.  Bergin,  108  Cal. 
166,  41  Pac.  287. 

A  fixed  rule  or  method  cannot  be  em- 
ployed arbitrarily  under  a  statute  prescrib- 
ing that  the  assessment  shall  be  levied  in 
proportion  to  the  benefits. 
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Hayes  v.  Douglas  County,  92  Wis.  429, 
31  L.R.A.  213,  53  Am.  St.  Rep.  926,  65  N. 
W.  482;  State,  Water  Comrs.,  Prosecutors, 
V.  Hudson,  27  N.  J.  L.  214;  People  ex  rel. 
Keim  v.  Desmond,  186  N.  Y.  232,  78  N.  E. 
857;  Violett  v.  Alexandria,  92  Va.  561,  31 
L.R.A.  382,  53  Am.  St.  Rep.  825,  23  S.  E. 
909;  State  ex  rel.  Shannon  v.  Eleventh 
Judicial  Dist  Ct  Judges,  51  Minn.  539, 
53  N.  W.  800,  55  N.  W.  122;  Chamberlain 
v.  Cleveland,  34  Ohio  St.  551. 

The  assessment  was  contrary  to  the  pro- 
visions of  the  Constitution  of  the  United 
States,  and  of  the  state  of  California. 

Ede  v.  Cuneo,  126  Cal.  167,  58  Pac.  538; 
Shipman  v.  Forbes,  97  Cal.  572,  32  Pac. 
599;  Gwynn  v.  Dierssem,  101  CaL  563,  36 
Pac.  103;  Smith  v.  Davis,  30  Cal.  537; 
Taylor  v.  Donner,  31  Cal.  481;  Hewes  v. 
Reis,  40  Cal.  255;  Grimm  v.  O'Connell,  54 
Cal.  522;  Warren  v.  Chandoes,  115  Cal. 
382,  47  Pac.  132;  San  Diego  Invest.  Co.  v. 
Shaw,  129  Cal.  273,  61  Pac.  1082;  Taylor 
v.  Palmer,  31  Cal.  241;  Iowa  Pipe  &  Tile 
Co.  v.  Callanan,  125  Iowa,  358,  67  L.R.A. 
408,  106  Am.  St.  Rep.  311,  101  N.  W.  141, 
3  Ann.  Cas.  7;  Norwood  v.  Baker,  172  U.  S. 
269,  43  L.  ed.  443,  19  Sup.  Ct.  Rep.  187; 
Hadley  v.  Dague,  130  Cal.  207,  62  Pac.  500. 

Messrs.  Denis  &  Loewenthal  and  E.  E. 
Mellette,    for   appellants   Trust   Co.  et  al. 

Every  assessment,  whether  for  general 
taxes  or  for  special  purposes,  must  be  baBed 
upon  the  judgment  and  discretion  of  an 
authorized    assessor. 

People  v.  Hastings,  29  Cal.  450;  People 
v.  San  Francisco  Sav.  Union,  31  CaL  132; 
San  Francisco  &  S.  J.  Valley  R.  Co.  ▼. 
Stockton,  149  Cal.  83,  84  Pac.  771;  Taylor 
v.  Donner,  31  Cal.  481 ;  Bunner  v.  Eastman, 
50  Barb.  639 ;  Consolidated  Gas  Co.  v.  Balti- 
more, 101  Md.  541,  1  L.R.A.(N.S.)  263,  109 
Am.  St.  Rep.  584,  61  Atl.  532;  State, 
Hampson,  Prosecutor,  v.  Paterson,  36  N.  J. 
L.  159;  Meuser  v.  Risdon,  36  Cal.  239; 
Hopkins  v.  Mason,  42  How.  Pr.  115;  Ship- 
man  v.  Forbes,  97  Cal.  572,  32  Pac.  599; 
§an  Luis  Obispo  v.  Pettit,  87  Cal.  499,  25 
Pac.  694;  Allen  v.  McKay,  139  Cal.  94,  72 
Pac.  713. 

The  application  of  fixed  or  arbitrary 
rules,  although  laid  down  by  statute,  will 
not  be  upheld  where  it  is  clear  that  the 
result  is  grossly  disproportionate  and  in- 
equitable as  between  the  several  owners  of 
real  property. 

Iowa  Pipe  &  Tile  Co.  v.  Callanan,  125 
Iowa,  358,  67  L.R.A.  408,  106  Am.  St.  Rep. 
311,  101  N.  W.  141,  3  Ann.  Cas.  7;  Weed  v. 
Boston,  172  Mass.  28,  42  L.R.A.  642,  51 
N.  E.  204;  State,  New  York  &  G.  L.  R.  Co., 
Prosecutor,  v.  Kearney  Twp.  55  N.  J.  L, 
463,  26  Atl.  800;  Hayes  v.  Douglas  County, 
92   Wis.   429,   31   L.R.A,   213,   53  Am.   St 
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Rep.  926,  65  N.  W.  482;  Violett  v.  Alex- 
andria, 92  Va,  561,  31  L.RJL  382,  52  Am. 
St.  Rep.  825,  23  S.  E.  909;  State,  Water 
Comrs.,  Prosecutors,  v.  Hudson,  27  N.  J.  L. 
214;  Warren  v.  Grand  Haven,  30  Mich. 
24;  Bassett  v.  New  Haven,  76  Conn.  70,  55 
Atl.  579;  State  ex  rel.  Powell  v.  District 
Ct  47  Minn.  406,  50  N.  W.  476;  Crawfords- 
ville  Music  Hall  Asso.  v.  Clements,  12  Ind. 
App.  464,  39  N.  E.  540,  40  N.  E.  752; 
People  ex  rel.  Keim  v.  Desmond,  186  N.  Y. 
232,  78  N.  E.  857;  State  ex  xeL  Shannon  v. 
Eleventh  Judicial  Dist.  Ct.  Judges,  51  Minn. 
539,  53  N.  W.  800,  55  N.  W.  122;  Clark  v. 
Dunkirk,  12  Hun,  181;  Des  Moines  Union 
R.  Co.  v.  Des  Moines,  140  Iowa,  218,  118 
N.  W.  293;  Chamberlain  v.  Cleveland,  34 
Ohio  St  551. 

Even  under  a  statute  permitting  two  or 
more  alternative  methods,  only  one  can  be 
used  in  one  assessment. 

Scran  ton  v.  Beckett,  17  Pa.  Super.  Ct. 
296;  Creighton  v.  Scott,  14  Ohio  St.  438; 
Jaeger  v.  Burr,  36  Ohio  St  164;  Walker  v. 
Ann  Harbor,  118  Mich.  251,  76  N.  W.  394; 
Klein  v.  Cincinnati,  7  Ohio  C.  C.  266,  4 
Ohio  C.  D.   689. 

Even  in  assessments  levied  to  pay  for 
street  improvements  where  land  is  not 
taken,  the  rule  as  to  the  conclusiveness  and 
finality  of  the  determination  of  a  legislative 
tribunal,  or  a  municipal  board  or  council, 
which  levies  and  approves  or  confirms  an 
assessment,  has  its  definite  limitations. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Janesville, 
28  L.R.A.(N.S.)    1151,  note. 

The  so-called  new  assessment  was  invalid 
under  the  statute  when  presented  to  the 
council,  because  the  statutory  requirement 
of  proportionate  benefits  was  not  followed, 
and  the  action  of  the  council  in  confirming 
it  could  not  operate  to  cure  the  defect. 

Meuser  v.  Risdon,  36  Cal.  239;  Riverdale 
Reclamation  Dist  v.  Shimmin,  18  Cal.  App. 
Dec.  16. 

Where  private  property  is  taken  without 
just  compensation,  there  is  no  power  in  the 
city,  or  even  in  the  legislature,  to  prevent 
the  courts  from  granting  relief  under  the 
constitutional  provisions. 

Norwood  v.  Baker,  172  U.  S.  269,  43  L. 
ed.  443,  19  Sup.  Ct  Rep.  187;  Martin  v. 
District  of  Columbia,  205  U.  S.  135,  51  L. 
ed.  743,  27  Sup.  Ct.  Rep.  440;  Bloomington 
v.  Latham,  142  111.  462,  18  L.R.A.  487,  32 
N.  E.  506;  Scott  v.  Toledo,  1  L.R.A.  688, 
36  Fed.  385;  Norfolk  v.  Chamberlain,  89 
Va,  196,  16  S.  E.  730;  Dodsworth  v.  Cin- 
cinnati, 18  Ohio  C.  C.  288,  10  Ohio  C.  D. 
177;  French  v.  Barber  Asphalt  Paving  Co. 
181  U.  S.  324,  45  L.  ed.  879,  21  Sup.  Ct 
Rep.  625;  Conde  v.  Schenectady,  164  N.  Y. 
258,  58  N.  E.  130;  Job  v.  Alton,  189  I1L 
256,  82  Am.  St  Rep.  448,  59  N.  E.  622. 
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Messrs.  Albert  I/ee  Stephens  and  O.  I>. 

flllsbury,  for  respondent*: 

The  assessment  in  question  is  valid. 

Cake  v.  Los  Angeles,    164   Cal.   710,   190 

Pat  723;  Lambert  v.  Bates,  137  Cal.  676, 

70  Pac  777;  Dawson  v.  Hipskind,  173  Ind. 

216,  89  N.  E.  863;  Johnson  v.  Indianapolis, 

174  Ind.  691,  93  N.  E.  17;  Hadley  v.  Dague, 

130  Cat  207,  62  Pac.  600;  French  v.  Barber 

Asphalt  Paving  Co.  181  U.  S.  324,  45  L.  ed. 

879,  21  Sup.   Ct.  Rep.  626;   Wray  v.  Fry, 

158  Ind.    92,    62    N.    E.    1004;    Leeds   ▼. 

Defrees,  167  Ind.  392,  61  N.  E.  930;  Harney 

?.  Benson,    113    Cal.    314,    46    Pac.    687; 

Auditor    General    v.    Hoffman,    132    Mick 

198,  93  N.   W.   259;   Chase  v.  Trout,   146 

Cal.  350,  80   Pac.   81;   Denn  v.  Woodruff, 

51  Conn.  203;    Pacific   Hotel  Co.   v.   Lieb, 

83  m.  602;  La  Grange  Hydraulic  Gold  Min. 

Co.  y.  Carter,   142  Cal.  560,  76  Pac.  241; 

Page  &  J.  Tax.  by  Assessments,  §§  674,  690, 

691,  1007,  1279,  1281 ;  Palmer  v.  Boling;  8 

CaL  389. 

Mr.  John  W.  Shenk  also  for  respondents. 

Henshaw,   J.,  delivered  the  opinion  of 

the  court: 

These  actions,  separately  brought,  were 
both  for  the  purpose  of  having  declared 
void  the  same  special  assessment  based  on 
benefits  received  by  the  land  under  the 
widening  of  Eighth  street  in  the  city  of 
k»  Angeles,  and  to  so  enjoin  the  collection 
of  the  sums  charged  by  the  assessment 
against  the  properties  of  plaintiffs.  The 
two  cases,  involving,  as  they  do,  the  same 
considerations  of  law,  may  be  determined 
together.  The  appeals  in  both  cases  are 
from  the  judgment  and  from  the  order 
denying  the  motion  for  new  trial. 

The  authorities  of  the  city  of  Los  Angeles 
decreed  the  widening  of  Eighth  street  in 
that  city  for  a  distance  of  six  blocks  be- 
tween Figueroa  street  upon  the  west  and 
Broadway  upon  the  east,  to  the  easterly 
line  of  the  former  and  the  westerly  line  of 
the  latter.  The  street  waa  to  be  widened 
5  feet  upon  each  side,  necessitating  the  tak- 
ing of  a  5 -foot  strip  from  all  of  the  prop- 
erty owners  upon  the  northerly  and  upon 
8}e  southerly  side  of  this  street  between 
Figueroa  and  Broadway.  An  assessment 
district  was  declared,  which  assessment 
district  embraced  (approximately)  all  of 
toe  lands  between  Figueroa  street  and 
Broadway  to  a  distance  of  about  110  feet 
north  and  110  feet  south  of  Eighth  street. 
0a  Eighth  street  in  this  district  were  lots 
of  differing  values,  interior  lots  having  a 
frontage  on  Eighth  street  alone,  other  lots 
having  a  frontage  upon  Eighth  street  and 

uPo&  one   or   another  of   the   intersecting 

Greets,  thus  being  corner  lots  of  greater 

*alue. 
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A  suit  to  condemn  these  5-foot  strips  was 
instituted,  and  the  decree  fixed  the  amount 
to  be  paid  to  the  owners  for  their  lands 
to  be  taken.  These  judgments  aggregated 
$226/82.60.  The  Hamberger  Realty  & 
Trust  Company  (which  alone  may  be  con- 
sidered as  representing  all  of  the  other 
plaintiffs)  was  awarded  damages  in  the 
sum  of  $20,000.  The  Hamberger  Realty  & 
Trust  Company's  property  is  situated  at 
the  'southeast  corner  of  Eighth  and  Broad- 
way, having  a  frontage  of  120  feet  on 
Broadway  within  the  assessment  district, 
and  extending  on  Eighth  street  166.75  feet. 
It  is  unquestioned,  and  appears  from  the 
judgments  given,  that  properties  fronting 
on  Eighth  street  alone  axe  of  very  much 
less  value  than  properties  fronting  on 
Broadway  and  its  adjoining  street* — Hill 
street,— which  are  important  commercial 
and  business  streets  of  the  city.  The  tak- 
ing of  the  5-foot  Btrip  from  the  plaintiff 
was  therefore  a  taking  from  all  of  its  real, 
estate  within  the  district  of  166.75  feet  x  5. 
But  what  was  perhaps  of  equal  consequence, 
it  was  a  cutting  down  of  the  Broadway 
frontage  by  5  feet.  To  cover  the  cost  of 
the  proposed  improvement,  the  board  of 
public  works  of  the  city  of  Los  Angeles, 
under  the  charter  acting  in  lieu  of  a  street 
superintendent,  prepared  ■  and  filed  an  as- 
sessment, charging  against  the  lands  in  the 
district  certain  sums  based  on  the  benefits 
which  it  was  estimated  they  would  receive 
by  reason  of  the  street  widening,  and  in 
the  case  of  the  Hamberger  Realty  &  Trust 
Company  charged  their  lands  in  the  assess-, 
raent  with  $12,794.10. 

Upon  notice  given  of  the  filing  of  this 
assessment,  protests  were  entered  against 
it  by  certain  disaffected  property  owners. 
A  hearing  of  these  protests  was  had  before 
the  "streets  and  boulevards  committee  of 
the  council,"  which  reported  a  recommenda- 
tion that  the  protests  be  sustained,  "and 
that  the  assessment  be  referred  back  to  the 
board  of  public  works  with  the  recommendar 
tion  that  the  same  be  modified  as  follows, 
to  wit:  That  the  assessment  on  lots  front- 
ing on  the  cross  streets  be  as  they  are  at 
present;  that  the  lots  fronting  on  Eighth 
street  be  assessed  the  same  amount  as 
allowed  for  land  taken,  and  that  the  bal* 
ance  of  the  amount  to  be  raised  be  assessed 
equally  per  front  foot  on  the  land  fronting 
on  Eighth  street"  Upon  this  report  com- 
ing before  the  council,  it  ordered:  "That 
the  board  of  public  works  be  instructed 
to  make  and  file  a  new  assessment,  and 
that  the  report  of  the  streets  and  boule- 
vards committee  be  referred  to  the  board 
of  public  works  for  consideration  in  making 
the  said  new  assessment." 

Under  these   recommendations  or   direc- 
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tions  the  board  of  public  works  reported  to 
the  city  council  as  follows:  /'Gentlemen: 
Pursuant  to  a  motion  made  and  adopted 
by  the  city  council  at  its  meeting  on  April 
6,  1910,  the  assessment  for  the  widening  of 
Eighth  street  from  Broadway  to  Figueroa 
street  was  returned  to  this  board  with 
instruction  to  make  a  new  assessment,  and 
referring  with  said  instruction  the  follow- 
ing recommendation  of  the  committee  of 
streets  and  boulevards  for  the  consideration 
of  this  board:  'That  the  assessments  on 
the  lots  fronting  on  the  cross  streets  be  as 
they  are  at  present;  that  the  lots  fronting 
on  Eighth  street  be  assessed  the  same 
amount  as  allowed  for  land  taken,  and  that 
the  balance  of  the  amount  to  be  raised  be 
assessed  equally  per  foot  on  the  land  front- 
ing on  Eighth  street.'  This  board  has 
followed  that  recommendation,  and  has 
shown  the  amounts  assessed  in  red  ink 
alongside  of  the  amounts  assessed  in  the 
original  assessment  We  are,  however,  still 
of  the  opinion,  that  the  original  assessment 
as  made  by  this  board  is  proper  and  correct, 
and  beg  leave  to  invite  the  attention  of  the 
honorable  council  to  the  several  assessments 
on  lots  situated  in  the  middle  of  blocks, 
and  which  have  been  assessed  a  compara- 
tively small  amount  in  this  new  assessment, 
because  the  amount  allowed  for  land  taken 
was  small,  whereas  these  inside  lots  are 
benefited  more  in  proportion  to  the  lots 
on  the  corners,  as  they  only  have  the  Eighth 
street  frontage." 

Protests  were  filed  to  this  so-called  new 
assessment,  urging  that  it  was  arbitrary, 
unjust,  excessive,  and  illegal;  but,  after 
hearing,  the  council  confirmed  it  in  toto. 

The  effect  of  the  assessment  so  made  is 
not  and  may  not  be  questioned.  It  can- 
celed every  dollar  of  the  $226,000  awarded 
by  the  court  in  the  condemnation  proceed- 
ings for  the  taking  of  this  private  property 
for  a  public  use,  under  an  implied  omnibus 
finding  that  the  property  of  every  person 
whose  lands  fronted  on  Eighth  street  was 
benefited  at  least  to  the  amount  of  his 
award  in  the  condemnation  proceedings  for 
the  taking  of  hie  property,  and  was  also 
benefited  just  a  little  more,  that  little 
being  the  property  owner's  proportionate 
share  of  the  expense  of  the  city  in  the 
matter  of  its  condemnation  proceeding, 
which  additional  amount  is  contemplated 
by  the  suggestion  contained  in  the  report 
of  the  streets  and  boulevards  committee 
''that  the  balance  of  the  amount  to  be 
raised  be  assessed  equally  per  front  foot 
on  the  land  fronting  on  Eighth  street." 
Specifically,  upon  the  property  of  the  Ham- 
berger  Realty  &  Trust  Company  is  imposed 
an  assessment  of  $20,000,  in  cancelation  of 
the   judgment  of   the   court   of   the   value 


of  its-  property  taken  for  this  public  use, 
and  $115.20,  being  its  proportionate  share 
of  the  expense  to  which  the  city  was  put  in 
the  doing  of  this  thing.  Thus,  in  practical 
effect,  while  real  property  of  the  plaintiff 
to  the  value  of  $20,000,  as  found  by  the 
court,  is  taken  away  from  it  for  public  use, 
and  while  the  Constitutions  of  the  United 
States  and  of  this  state  declare  that  this 
cannot  be  done  without  compensation  to  the 
owner,  this  plaintiff  not  only  receives  no 
compensation,  but,  in  addition  to  the  loss 
of  its  property,  is  compelled  to  pay  $115.20, 
because  the  city  has  seen  fit  to  take  it. 
Thus  plaintiff  would  have  saved  $115.20 
if,  upon  the  first  intimation  that  the  city 
designed  to  condemn  its  property  under  the 
laws  of  the  land,  it  had  hastened  to  make 
the  city  a  free  gift  of  it.  And  the  same 
is  true  in  the  case  of  every  other  property 
owner  having  the  misfortune  to  own  lands 
fronting  upon  Eighth  street.  When  finally 
we  are  .told  that  this  result  has  been  ac- 
complished under  the  Constitution  and  laws 
of  the  land,  it  becomes  a  matter  of  most 
serious  importance  to  determine  whether  or 
not  this  can  be  true. 

It  will  not  be  amiss  here  to  consider 
briefly  the  nature  of  the  power  exercised 
by  the  legislature,  and,  under  its  direct 
authority,  by  its  mandatories,  in  the  matter 
of  these  so-called  special  assessments  based 
on  benefits.  We  need  not  be  at  pains  to 
trace  the  development  of  the  use  of  the 
power,  nor  yet  is  it  important  to  refer  it 
to  any  particular  branch  of  the  power  of 
sovereignty, — whether  it  .be  called  the  tax- 
ing power,  the  police  power,  or  the  power  of 
eminent  domain.  Bearing  in  mind  that 
with  us  all  the  power  that  any  sovereign 
state  ever  possessed  resides  in  the  people, 
acting  through  their  legislature,  saving  as 
that  power  is  controlled  or  restrained  by 
the  Constitution,  and  as  this  power  of 
sovereignty,  excepting  under  the  constitu- 
tional restraint,  would  permit,  as  was  done 
in  autocracies,  the  despoiling  of  the  private 
citizen  and  the  confiscation  of  his  property, 
it  is  quite  sufficient  to  refer  to  this  fact 
for  the  origin  of  the  power.  Like  number- 
less other  powers  which  have  in  the  past 
been  exercised  selfishly,  cruelly,  and  un- 
justly, it  is  still  a  part  of  sovereignty, 
saving  as  it  is  denied,  or  repressed,  or  con- 
trolled, by  the  Constitution.  That  in  cer- 
tain aspects  it  bears  a  likeness  to  taxation 
is  unquestioned,  in  that  it  is  a  charge  in 
terms  of  money  based  upon  the  real  prop- 
erty of  the  owner,  which  the  owner  himself 
is  compelled  to  pay,  or  in  default  risk  the 
seizure  and  sale  of  his  holdings.  That  in 
certain  aspects  it  partakes  of  the  nature 
of  eminent  domain  is  manifest  from  the 
fact  that  if  a  man  may  be  compelled  to 
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expend  $1,000  for  the  improvement  of  the 
street  upon  which  his  property  happens 
10  front,  there  is  a  certain  taking  of  that 
11,000  for  the  public  use.  And,  finally, 
that  in  other  aspects  it  partakes  of  the 
nature  of  the  exercise  of  the  police  power 
is  obvious  when  consideration  is  paid  to  the 
construction  of  public  Bewers,  drainage  dis- 
tricts, and  like  works  making  for  the  bene- 
fit of  the  public  health.  Yet  in  no  one, 
aor  yet  in  all,  of  these  sovereign  preroga- 
tires,  can  this  particular  power  be  Baid  to 
rest  under  our  form  of  government,  since, 
if  it  be  said  that  a  special  assessment  is 
in  strictness  a  tax,  it  does  violence  to  our 
constitutional  provision  touching  the  uni- 
formity of  taxation.  If  it  be  said  that  this 
power  is  referable  to  the  sovereign  preroga* 
tire  of  the  right  of  eminent  domain,  the 
answer  is  that  with  us  the  state  cannot 
exercise  that  power  without  compensation 
made  to  the  owner  of  the  property  taken. 
And  whatever  might  be  said  of  the  ability 
to  refer  an  assessment  for  a  drainage  sys- 
tem to  the  police  power,  the  argument 
would  fail  utterly  when  applied  to  the 
opening  and  widening  of  streets,  to  irriga- 
tion districts,  desert  land  reclamation,  and 
similar  forms  of  public  control  over  lands 
privately  owned.  Indeed,  to  avoid  doing 
violence  to  these  constitutional  limitations 
upon  the  power  of  the  legislature,  it  must 
be  held,  as  it  has  so  often  been  held,  that 
a  special  assessment  is  not,  in  the  consti- 
tutional sense,  a  tax  at  all.  It  is  "a  com- 
pulsory charge  [placed  by  the  state]  upon 
real  estate  within  a  predetermined  district, 
made  under  express  legislative  authority 
for  defraying  in  whole  or  in  part  the  ex- 
pease  of  a  permanent  public  improvement 
therein,  enhancing  the  present  value  of  such 
real  estate,  and  laid  by  some  reasonable 
rale  of  uniformity  based  upon,  in  the  ratio 
of,  and  limited  by,  such  enhanced  value." 
Hamilton,  Special  Assessments,  ■  I  66.  The 
improvement  must  have  a  certain  public 
character,  and  this  we  find  conspicuously  in 
street  improvements,  and  less  conspicuously 
in  reclamation  district  assessments.  Were 
it  not  for  this  recognized  characteristic,  it 
would  be  justifiable  to  order  any  owner  of 
any  vacant  lot  to  build  thereon  and  to 
build  a  prescribed  structure,  since,  under 
the  theory  of  benefits,  it  could  successfully 
he  urged  that  the  enhanced,  value  of  the 
land  covers  the  cost  of  the  stucture  com- 
pnlsorily  imposed  upon  it.  It  may  be  said 
that  the  interest  of  the  public  would  de- 
mand that  a  building  lot  in  the  heart  of  a 
business  district  of  a  city  should  not  be  left 
vaeant,  its  improvement  tending  to  increase 
business  and  to  enhance  the  values  of  sur- 
rounding property  in  which  the  public  is 
interested.    But  so  lar  such  a  public  inter- 
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est  has  not  been  considered  adequate  in 
support  of  such  an  ^exaction.  That  the 
return  to  the  property  owner  by  way  o€ 
benefit  is,  under  our  system  of  government, 
the  basic  foundation  upon  which  this  right 
rests,  becomes  apparant  from  the  consid- 
eration that,  if  we  are  not  able  to  say  that 
the  owner  for  the  specific  charge  imposed 
is  compensated  by  the  increased  value  of 
the  property,  then  most  manifestly  we  have 
a  special  tax  upon  a  minority  of  the  prop- 
erty owners,  which  tax  is  for  the  benefit  of 
the  public,  and  which  tax  is  special*  un- 
equal, and  ununiform. 

Therefore  the  compensating  benefit  to  the 
property  owner  is  the  Warrant,  and  the  sole 
warrant,  for  the  legislature  itself  to  impose 
the  burdens  of  these  special  assessments* 
It  has  been  a  matter  of  profound  regret  to 
this  court,  and  indeed  to  every  court  which 
has  been  called  upon  to  consider  the  ques- 
tion, that  in  the  application  of  this  princi- 
ple, theoretically  equitable,  practical  opera- 
tions have  shown  grave  wrong  and  injustice 
to*  be  done.  With  ceaseless  reiteration  the 
courts  hate  deplored  these  unjust  exactions 
and  extortions.  With  tiresome  repetition, 
have  they  advised  the  lawmakers  of  methods 
for  the-  exercise  of  the  power  more  in 
consonance  with  equity  and  fair  dealing. 
Reclamation  Dist.  v.  Burks,  169  Cat  233, 
241,  113  Pac.  170.  But  the  result  here  and 
elsewhere  has  been  that  these  suggestions, 
instead  of  being  received  as  guides,  direct- 
ing a  more  equitable  exercise  of  the  power, 
have  been  treated  as  though  they  were 
invitations  to  an  excessive  use  pf  the  power, 
in  an  extort  to  see  just  how  far  the,  legisla- 
tive agents  and  mandatories  might  go.  in 
their  taking  of  private  property  without 
compensation,  until  told  by  the  nourt  that, 
they  had  passed  the  outermost  bound  of 
law  and  reason- 
That  bound  has  been  reached  and  passed 
by.  the  assessment  in  this  case.  ,  It  bears 
upon  the  face  of  the  record,  as  -here  pre- 
sented, convincing  and  conclusive  evidence 
that  no  effort  at  all  was  made  by  the  coun- 
cil to  assess  in  proportion  to  benefits.  It  is 
impossible  that,  under  the  exercise  of  any 
discretion  in  the  matter,  it  could  be  found 
that  in  every  case  the  datriage  awarded'  hy 
the  court  for  the  taking  of  the  property 
was  exactly  or  more  than  covered  by  the 
benefit  which  would  accrue  to  the  remain- 
ing  property,  by  the  widening  of  the  street. 
And  it  is  also  impossible  that  those  separ- 
ate pieces  .  of  property  were,-  in  •  addition, 
each  one  of  them,  benefited  to  the  exact 
added  amount  which  it.  cost  the  city  to' 
take  the  condemned  land.  It  is  to  strain 
credulity  beyond  the  breaking  point  to  ask 
that  any  such  belief  be  for  a  moment 
entertained.    Applicable  to  this  assessment 
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is  the  language  of  the  supreme  court  of 
Vermont,  speaking  through  the  learned  Mr. 
Justice  Redfield,-  when  it  says:  "We  have 
no  doubt  that  a  local  assessment  may  so 
transcend  the  limits  of  equality  and  reason 
that  its  exaction  would  cease  to  be  a  tax, 
or  contribution  to  a  common  burden,  and 
become  extortion  and  confiscation.  In  that 
case  it  would  be  the  duty  of  the  court  to 
protect  the  citizen  from  robbery  under  color 
of  a  better  name."  Allen  v.  Drew,  44  Vt> 
174. 

We  believe  the  assessment  here  in  ques- 
tion to  be  so  manifestly  and  so  grossly  un- 
just upon  the  face  of  this  record  as  to 
call  for  no  extended  argument  for  its  con- 
demnation. It  was  not  even  the  quasi 
judicial  act  of  the  board  intrusted  with 
the  duty  of  making  the  assessment, — the 
board  of  public  works.  That  board  appar- 
ently entered  upon  the  performance  of  its 
duty  with  a  due  Bense  of  responsibility 
justly  pertaining  to  its  judicial  character. 
If  the  communication  of  the  city  council 
to  them  was  a  command,  they  felt  com- 
pelled to  obey  it  in  the  matter  of  the  new 
assessment  and  did  so  under  formal  protest. 
If  it  was  not  a  command,  but  merely  a 
suggestion,  then  it  was  a  suggestion  of 
which  their  judgment  did  not  approve,  and 
their  disapproval  of  which  they  formally 
expressed.  But  we  need  not  be  at  pains  to 
linger  over  this  obvious  proposition,  for  it 
is  not  sought  by  respondents  to  defend  this 
assessment  upon  its  merits. 

The  defense  is  merely  that  the  property 
owners  had  •  their  day  in  court  before  the 
city  council,  their  petitions  and  protests 
were  denied,  and  the  action  of  the  council, 
in  the  absence  of  fraud,  will  be  held  con- 
clusive. But '  to  this  we  answer  that  the 
action  of  the  council  in  the  particulars  to 
which  this  assessment  is  here  subjected  to 
attack  is  not  conclusive,  under  the  principle 
declared  in  C&ase  v.  Trout,  146  Cal.  350, 
80  Pac.  81,  and  reaffirmed  in  Schaffer  v. 
Smith,  169  Cal.  764,  147  Pac.  976  (L.  A. 
No.  3833)   decided  April  1,  1916,  and  that 


the  assessment  here  in  question  does  not 
come  within   the  principle  of  Lambert  v. 
Bates,  137  Cal.  676,  70  Pac  777.    But  still 
further  we  hold  that  the  record  here  pre- 
sented furnished  convincing  evidence  that 
the  assessment  «was  ordered  prepared  with- 
out the  slightest  exercise  of  judicial  dis- 
cretion, and  so  unwarrantedly,  arbitrarily, 
and  unjustly,  as  to  work  a  confiscation  of 
the  property  and  to  be,  therefore,   in  no 
legal  sense,  an  assessment  at  all.     If  this 
court  should  say:   "Whenever  it  is  proposed 
to  take  private  property   for  purposes  of 
street-widening,  public  parks,  or  any  other 
recognized  public  use,  the  authorities  will 
submit  without  protest   to   any   judgment 
given  by  the  courts  in  condemnation   pro- 
ceedings instituted  to  determine  the  value 
of  the  property  proposed  to  be  taken.    They 
may  so  submit  with  security,  because  they 
will    then    assess    on    account    of    benefits 
against  the  remaining  properties  of  the  pri- 
vate owners  an  amount  equal  to  the  award 
of  the  court  plus  an  additional  proportion- 
ate charge  for  the  same  expense  to  which 
the  property   owners   unwarrantedly    have 
put  the  authorities  in  the  latter's  laudable 
efforts  to  benefit  the  public     Thus  it  will 
soon   be  realized   by   the  property   owners 
that  in  any  such  case  it  will  be  cheaper  for 
them  to  donate  their  property  outright,  and 
thus  save  this  additional  charge.     N.  B. — 
In    every    case,    however,    care    must    be 
observed  not  to  take  all  of  any  individual's 
land,  or  nothing  will  be  left  against  which 
to   assess   on   the   theory   of  benefits.     In 
every  case,  therefore,  enough  should  be  left 
for  this  most  necessary  purpose/' — such  a 
declaration  would  shock  the  legal  profession 
of  the  land.     Yet  for  this  court  to  uphold 
this  assessment  upon  the  record  before  it 
would  be  the  equivalent  of  doing'  this  very 
thing. 

The  judgments  and  orders  appealed  from 
are  reversed,  and  the  causes  remanded. 

We   concur:      Shaw,    J.;    Melvin,    J.) 
9k>ss,  J.;  Lorigan,  J. 
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BOARp  OF  LEVEE  COMMISSIONERS  OP 

FULTON  COUNTY,  Appts., 

v. 

W.  C.  JOHNSON  et  al. 

(178  Ky.  287,  199  S.  W.  8.) 

Public  improvements  —  tax  —  necessity 
of  hearing. 

1.  Where  commissioners  of  a  levee  dis- 


Notc.  —  See  note  to  Myles  Salt  Co.  v. 
Iberia  &  St.  M.  Drainage  Diet,  ante,  190. 
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trict  are  authorized  to  determine  the  land 
to  be  benefited  by  the  improvement  and  the 
amount  of  tax  to  be  levied  against  the  vari- 
ous parcels,  the  property  owners  must  re- 
ceive notice  and  opportunity  to  be  heard  to 
render  the  tax  valid. 

For  other  cases ,  see  Constitutional  Latt>,  II. 
bf  7,  c,  in  Dig.  1-52  N.  8. 

Estoppel  —  to  question  constitutionality 

of  statute. 

2.  Owners  of  land  in  a  levee  district  who 
have  for  a  long  time  acquiesced  in  its  or- 
ganization and  received  its  benefits  are  not, 
merely  by  silent  acquiescence  or  the  taking 
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of  a  minor  part  in  securing  an  amendment 
to  the  statute  under  which  it  is  organised  so 
u  to  authorize  increased  taxation,  or  by 
paring  a  small  tax  under  the  amendment, 
estopped  from  questioning  the  constitution- 
ality of  the  amendment. 
For  other  cases,  see  Estoppel,  HI.  g,  1,  in 
Dig.  1-52  N.  S. 

(December  11,  1917.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Hickman 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  enjoin  defendants  from  collect- 
ing a  tax  of  a  certain  amount  per  acre, 
levied  by  the  board  upon  plaintiffs*  land 
for  levee  purposes,     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  T.  Davis  and  W.  J. .  Webb, 
for  appellants. 

Messrs.  Bobbins  A  Bobbins,  for  ap- 
pellees: 

The  action  of  the  commissioners  under 
the  act  for  the  establishment  of  levees  is 
tho  exercise  of  arbitrary  power  without 
due  process  of  law. 

Stuart  v.  Palmer,  74  N.  Y.  18*,  30  Am. 
Rep.  289;  Houck  v.  Little  River  Drainage 
Diat.  239  U.  S.  262,  60  L.  ed.  273,  36  Sup. 
Ct.  Rep.  58;  Gaat  Realty  &  Invest.  Co.  v. 
Schneider  Granite  Co.  240  U.  S.  55,  60  L. 
ed.  523,  3d  Sup.  Ct.  Rep.  254;  Central  of 
Georgia  R.  Co.  v.  Wright,  207  U.  S.  138,  52 
U  ed.  141,  28  Sup.  Ct.  Rep.  47$  Londoner 
t.  Denver,  210  U.  S.  373,  52  L.  ed.  1103, 
28  Sup.  Ct.  Rep.  708;  Beebe  v.  Magoun, 
122  Iowa,  94,  101  Am.  St.  Rep.  259,  97 
N.  W.  986;  Smith  v.  Peterson,  123  Iowa, 
672,  99  N.  W.  552;  Williams  v.  Wedding, 
165  Ky.  351,  17«  S.  W.  1176. 

Unless  the  tax  is  uniform  according  to 
benefit,  the  levy  is  void. 

Briggs  v.  Russellville,  99  Ky.  527,  34 
UU.  193,  36  S.  W:  558;  Wickliffe  v.  Green- 
wile,  170  Ky.  635,  186  S.  W.  476;  Norwood 
v.  Baker,  172  U.  S.  269,  43  L.  ed,  443,  19 
Sup.  Ct.  Rep.  187;  Hodge  v.  Bryan,  149 
Ky.  110,  148  Sw  W.  21;  Safety  Bldg.  & 
U*n  Co.  v.  Ecklar,  106  Ky.  115,  50  6.  W. 
50;  State  ex  reL  Richards  v.  Hammer,  42 
*.  J.  L.  435. 

Plaintiffs  by  their  acts  are  not  estopped 
from  attacking  the  validity  of  the  act. 

Ferguson  v.  Landram,  1  Bush,  600; 
Hoetts  v.Jefferson  Southern  Pond  Draining 
Co.  119  K.  824,.  84  S.  W.  1141;  Bishop, 
Written  Laws,  §  37A ;  South  Ottawa  v. 
Perkins,  94  U.  S.  260,  24  L.  ed.  154; 
O'Brien  v.  Wheelock,  184  U.  S.  450,  46 
L-  ed.  636,  22  Sup,  Ct.  Rep.  354,  37  0.  C.  A. 
K9,  95  Fed.  883;  Henderson  v.  Lieber,  175 
fy.  16, 192  S.  W.  830;  8  Cyc  805;  Woolsey 
r-  Dodge,  6  McLean,  142,  Fed.  Cas.  No. 
19,032*    Louisiana    State  :  Lottery    Co.    v< 
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Fitapatriok,  3  Woods,  222,  Fed.   Cas.  No* 
8,641. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  instituted  by  W.  G. 
Johnson  and  others  as  plaintiffs  against  the 
board  of  levee  commissioners  of  Fulton 
county  and  the  sheriff  of  that  county,  seek- 
ing to  enjoin  them  from  collecting  a  tax 
of  25  cents  per  acre  levied  by  the  board 
of  levee  commissioners  upon  the  lands  of 
Johnson  and  others  for  the  purpose  of 
maintaining  a  levee  along  the  Mississippi 
river  in  Fulton  county.  After  the  plead- 
ings had  been  made  up  and  the  case  pre- 
pared for  trial,  it  was  submitted  for 
hearing,  and  there  was  a  judgment  granting 
the  relief  prayed  for,  and  the  levee  com- 
missioners appeal. 

It  will  here  be  convenient  to  set  out  so 
much  of  the  statutory  law  of  the  state 
relating  to  levees  as  may  be  necessary  to 
an  understanding  of  the  legal  questions 
presented  by  the  record.  In  1902  (Laws 
1902,  chap.  11)  the  first  law  on  this  sub- 
ject was  enacted,  and  it  is  now  contained 
in  §  938a  of  the  Kentucky ,  Statutes.  Thi* 
act  provided  that  the  county  judge  of 
any  county  should  have  tfre  power,  when 
the  exercise  of  it  would  be  of  public  benefit, 
to  establish  and  aid  in  the  construction 
of  levees  along  any  river,  in  his  county; 
that  before  be  should  establish  any  levee, 
there  should  be  filed  a  petition  setting 
forth  the  necessity  therefor,  with  a  gen* 
eral  description  of  the  route  of  the  pro* 
posed  levee,  giving  the  names  of  the  owners 
of  the  land  on  which  it  was  proposed  to 
construct  it;  that  the  county  judge  should 
appoint  three  housekeepers  as  commis- 
sioners to  assess  damages,  in  favor  of  the 
owners,  oyer  whose  land  the  levee  ran* 
Other  sections  of  the  act  regulated  the 
proceedings  to  be  taken  after  the  report 
ot  the  commissioners  was  filed.  The  act 
further  provided  for  the  appointment  of  -five 
landowners  as  levee  commissioners,  whose 
duty  it  should  be  to  superintend  the  con- 
struction, care,  and  protection  of  the  levee 
when  built. 

It  will  be  observed  that  this  act  did.  not 
describe  the  territory  that  would  be  bene- 
fited by  the  levee,  or  provide  for  the  laying 
off  of  any  territory  or  district  that  would 
be  benefited  by  it,  or  levy  or  authorise 
the  levy  or  collection  of  a  tax  of  any  kind 
on  any  property  to  aid  in  building  the 
levee  or  keeping  it  in  repair.  It  simply 
authorised  the  construction  of  levees  and 
the  condemnation  of  land,  if  necessary,  for 
that  purpose.  But  in  1908  (Laws  1908, 
chap.  38)  -this  act  was  amended  by  adding 
two  sections   that  have  been   put  in  the 
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statute  as  subsections  12  and  13  of  §  938a. 
Subsection  12  has  no  connection  with  the 
matter  before  us,  but  subsection  13  gave 
the  levee  commissioners  power,  for  the  pur- 
pose of  building  or  repairing  levees,  "to 
levy  and  have  collected  an  annual  tax  on 
all  property  situated  within  the  territory 
protected  by  said  levee,  of  not  exceeding 
50  cents  on  the  one  hundred  dollars,  said 
property  to  be  assessed,  and  the  tax  col- 
lected by  the  county  assessor  and  sheriff, 
in  the  same  manner  and  time  and  subject  to 
the  same  requirements,  as  in  the  assessing 
and  collecting  of  the  county  revenues;  same 
when  collected  to  be  paid  over  by  the  sheriff 
to  the  levee  commissioners,  which,  together 
with  the  proceeds  of  all  fines  assessed  and 
collected  under  the  provisions  of  this  act, 
shall  be  used  by  said  commissioners  in  the 
building  or  repairing  of  their  levees." 

No  other  change  was  made  in  the  law 
until  1014,  when  the  legislature  passed  an 
act  (Laws  1914,  chap.  18)  that  is  now 
2438a  of  the  Kentucky  Statutes.  The  first 
thirteen  sections  of  this  act  are  merely  a 
re-enactment  of  the  eleven  sections  con- 
tained in  the  Acts  of  1902  and  the  two 
sections  contained  in  the  Act  of  1908.  The 
other  sections  of  this  act,  except  §§  18,  20, 
and  23a,  provide  for  the  organization  of 
the  board  of  levee  commissioners,  describe 
its  power,  and  provide  for  the  appointment 
by  it  of  certain  officers.  In  §  18  it  is 
provided!  "That  in  cases  where  levee  dis- 
tricts have  been  heretofore  established, 
under  the  lawB  in  force  m  the  state  of 
Kentucky,  or  hereafter  established  under 
this  act,  a  lien  shall  exist  for  the  cost  of 
the  establishment,  construction,  reconstruc- 
tion, repair,  enlargement,  extension  and 
maintenance  of  such  levee  against  the  land 
situated  within  the  territory  protected  by 
such  levee.  .  .  .  The  board  of  levee 
commissioners  in  addition  to  the  collection 
of  the  ad  valorem  tax  provided  for,  in 
§  13  of  this  act,  shall  for  such  purpose, 
have  the  power  and  it  is  authorized  and 
empowered  to  make  an  assessment  against 
such  land  of  not  exceeding  50  cents  per 
acre  per  annum,  which  assessment  shall 
be  collected  by  the  sheriff  or  tax  collector 
of  the  county.  ...  It  shall  be  the  duty 
of  the  secretary  of  the  said  board  of  levee 
commissioners,  when  the  tax  lists '  are  fur- 
nished to  said  sheriff  and  tax  collector,  for 
the  collection  of  the  ad  valorem  tax,  to 
also  deliver  to  him  a  list  of  all  persons 
owning  land  in  such  levee  district  protected 
by  such  levee  together  with  the  number  of 
acres  owned  by  each  and  description  there- 
of and  amount  of  assessment  against  each." 

In  §  20  it  was  further  provided  that 
it  should  be  the  duty  of  the  levee  commis- 
sioners  "to  annually  make  an   assessment 


against  the  lands  embraced  in  said  levee 
district  and  protected  by  such  levee,  of 
not  exceeding  50  cents  per  acre  per  annum: 
.  .  .  Provided,  however,  that  the  assess- 
ment provided  for  in  §  18  and  under  this 
section  shall  not  exceed  in  the  aggregate 
50  cents  per  acre  per  annum." 

Section  23a  merely  provided  that  "noth- 
ing in  this  act  shall  apply  to  counties 
having  a  population  of  200,000  or  more." 

It  will  be  observed  that  under  the  amend- 
atory Act  of  1908,  the  board  of  levee 
commissioners  were  authorized  to  annually 
levy  an  ad  valorem  tax  of  not  exceeding 
50  cents  on  each  $100  worth  of  property 
situated  within  the  territory  protected  by 
the  levee,  and  this  section  was  re-enacted 
in  1914.  It  may  also  here  be  said  that 
Johnson  and  the  other  property  owners  who 
are  plaintiffs  in  this  case  are  not  com- 
plaining about  the  levy  and  collection  of 
this  50-cent  ad  valorem  tax  authorized  by 
the  Act  of  1908,  as  well  as  by  the  Act  of 
1914.  They  are  only  resisting  the  collec- 
tion of  the  tax  of  25  cents  on  each  acre, 
authorized  to  be  collected  by  §  20  of  the 
Act  of  1914,  and  which  was  levied  by  the 
commissioners. 

Turning  now  to  the  facts  for  a  brief 
history  of  the  levee  legislation  and  what 
has  been  accomplished  under  it,  we  find 
that  in  Fulton  county,  Kentucky,  there 
was,  prior  to  1902,  and  is  now,  a  large 
body  of  land  containing  probably  30,000 
acres,  lying  in  what  may  be  called  the 
Mississippi  river  bottoms.  This  land  was 
subject  to  overflow  by  the  Mississippi  river, 
and  as  a  result  of  these  overflows  the  land, 
although  extremely  fertile,  was  practically 
useless  for  agriculture  purposes,  and  conse- 
quently of  trifling  value.  In  1902  the 
owners  of  this  land  conceived  the  idea  of 
erecting  a  levee  along  the  banks  of  the 
Mississippi  river  to  confine  its  waters  and 
prevent  them  from  overflowing  these  lands 
when  the  river  was  high,  and  as  a  step 
in  this  direction  they  procured  the  passage 
of  the  Act  of  1902,  heretofore  mentioned. 
This  act,  as  we  have  seen,  did  not  describe 
any  levee  district  or  the  lands  that  would 
be  benefited  or  protected  by  the  construc- 
tion of  a  levee,  nor  did  it  authorize  the 
county  court,  or  any  other  authority,  to 
define,  or  describe,  or  lay  off  a  levee  dis- 
trict or  land  that  would  be  benefited  by 
the  erection  of  a  levee.  The  promoters  of 
the  scheme  seemed  to  assume  that  those 
affected  by  the  legislation  knew  what  land 
would  be  benefited  and  protected  if  the 
levee  was  built,— that  is  to  say,  all  the 
land  lying  between  the  Mississippi  river 
and  the  hills  some  distance  back  of  it; 
and  so  the  act  simply  declared  that  the 
county   judge   should   have   the  power   to 
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establish  and  aid  in  the  construction  of 
Jeveaa  "where  same  shall  be  conducive  to 
the  public  health,  convenience,  or  welfare, 
or  when  same  will  be  of  public  benefit  or 
utility." 

It  will  further  be  observed  that  this 
Act  of  1902,  although  it  provided  for  the 
appointment  of  a  board  of  levee  commis- 
sioners and  the  taking  of  such  land  as 
night  be  necessary  to  construct  levees,  upon 
the  payment  to  the  owners  by  the  persons 
who  petitioned  for  the  construction  of  the 
levy  of  the  sum  awarded  to  them  as  com- 
pensation for  their  land  that  might  be 
taken,  did  not  provide  for  or  authorize  the 
imposition  of  an  ad  valorem  or  other  tax, 
or  the  exaction  of  any  sum  from  the  per- 
sons whose  lands  might  be  benefited  by 
the  levee.  It  appears,  however,  that  by 
voluntary  contributions,  together  with  as- 
sistance obtained  from  the  United  States 
government,  a  substantial  levee  was  built 
a  distance  of  some  15  miles  in  Fulton 
county  and  to  the  Tennessee  line,  where  it 
connected  with  a  like  levee  constructed  by 
Tennessee  property  owners. 

After  the  construction  of  this  levee,  it 
was  maintained  by  voluntary  contributions 
aided  by  assistance  from  the  Federal 
government  until  1908,  when  the  legisla- 
tion heretofore  referred  to  was  enacted 
authorizing  the  levee  commissioners  to  levy 
and  collect  a  tax  of  not  exceeding  50  cents 
on  the  $100  "on  all  property  situated  within 
the  territory  protected  by  said  levee,"  the 
tax  to  be  "used  by  the  commissioners  in  the 
building  or  repairing  of  levees."  This  Act 
of  1908,  as  will  be  seen,  did  not  lay  off  or 
describe  any  levee  district  or  territory  pro- 
tected by  the  levee,  nor  did  it  make  any 
provision  for  giving  the  persons  whose 
property  was  taxed  a  hearing  on  the 
amount  of  tax  that  should  be  levied,  or 
the  property  that  should  be  subjected  to 
it.  It  simply  gave  the  levee  commissioners 
the  power  to  lay  the  tax  "upon  all  property 
within  the  territory  protected  by  the  levee/' 

It  further  appears  that  under,  this  Act 
of  1908  a  £0-cent  ad  valorem  tax  was 
levied  and  collected  each  year,  and  is  yet 
being  levied  and  collected  without  objection 
on  the  part  of  the  property  owners  who  are 
required  to  pay  it,  among  them  being  the 
plaintiffs  who  brought  this  suit.,  It  may, 
therefore,  be  assumed  that  these  plaintiffs 
consented  not  only  to  the  imposition  of 
this  tax  by  the  levee  commissioners,  but 
to  the  laying  off  of  the  territory  to  be 
benefited  by  the  levee,  .and  consequently 
tay  be  required  to  pay  this  tax  so  long 
**  it  is  needed  to  maintain  it. in  repair. 
It  is  further  shown  that  by  the.  erection 
of  the  levee  this  naturally  valuable  Mis- 
river    bottom   land  that   had   re- 


mained unproductive  on  account  of  overflows 
of  the  river  was  reclaimed  for  agricultural 
purposes,  and  much  of  it  is  now  highly 
productive  and  exceedingly  valuable,  al- 
though there  is  a  difference  in  the  value 
of  the  land  situated  in  the  territory  subject 
to  the  tax,  some  of  it,  to  illustrate,  being 
now  worth  perhaps  $200  an  acre,  other 
parts  not  more  than  $50  an  acre,  and  other 
parts  not  more  than  $25  an  acre.  But 
practically  all  of  the  commercial  value  it 
now  has  was  given  to  it  by  the  erection  and 
maintenance  of  the  levee  and  the  protection 
afforded  thereby. 

In  1014,  or  perhaps  before  this,  the  levee 
commissioners,  and  some  of  the  persona 
whose  lands  were  benefited  by  the  levee, 
came  to  the  conclusion  that  the  50-cent 
ad  valorem  tax  was  not  sufficient  to  keep 
the  levee  in  repair,  and  so  they  procured 
the  enactment  of  the  legislation  of  1914, 
authorizing  the  levee  commissioners  to 
annually  impose  what  is  denominated  in 
the  act  an  acreage  tax  of  not  exceeding 
50  cents  per  acre  on  the  land  situated 
'within  the  territory  protected  by  such 
levee/'  in  addition  to  the  50-cent  ad  valorem 
tax;  and,  as  we  have  said,  it  is  this  acreage 
tax  only  that  the  plaintiffs  are  seeking  to 
enjoin  the  collection  of. 

The  Act  of  1914,  following  the  form  of 
the  previous  levee  acts,  and  being,  indeed, 
in  its  first  thirteen  sections*  a  re-enactment 
of  the  Acts  of  1902  and  1908,  did  not,  as 
we  have  said,  describe  or  lay  .off  any  levee 
district  or  territory  that  would  be  benefited 
or  protected  by  the  levee,  and  did  not 
authorize  the  county  court  or  any.  other 
tribunal  to  lay  off  or  describe  a  levee  dis- 
trict or  other  territory  that  would  be  bene-, 
fited  by  the  levee.  Its  promoters  as  well 
as  the  legislature  seemed  to  assume,  as  was 
apparently  assumed  in  the  legislation  of 
1902  and  1908,  that  the  persons  interested 
in  or  affected  by  the  tax  knew  what  land 
was  embraced  in  the  levee  district  and 
protected  by  the  levee,  as  the  act  authorized 
the  imposition  of  this  acreage  tax  "against 
the  landowners  embraced  in  said  levee  dis- 
trict and  protected  by  such  levee."  It  will 
further  be  noticed  that  this  Act  of  1914 
did  not  make  any  provision  for  giving  the 
landowners  an  opportunity  to  be  heard  con- 
cerning the  amount  of  the  acreage  tax 
within  the  50-cent  limit  that  might  be 
levied,  or  a  voice  in  saying  what  land 
should  be  considered  as  lying  within  the 
district  or  as  being  protected  by  the  levee, 
or.  as  to  whether  a  uniform  tax  should  be 
levied  upon  each  acre  of  land  or  the  tax 
be  graduated  to  correspond  to  the  value 
and  quality  of  the  land  and  the  benefits, 
conferred.  It  simply  lodged  in  the  levee 
commissioners  the  .power  to  lay  the  levy, 
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and  pursuant  to  this  power  they  laid  a  levy 
of  25  cents  on  each  acre  of  land  within  the 
territory  that  had  been  laid  off  as  a  levee 
district.  We  may  also  here  say  that  there 
is  no  sustained  charge  of  fraud  or  wrong* 
doing  upon  the  part  of  the  levee  commis- 
sioners, except  in  so  far  as  their  levy  of 
this  tax  may  be  a  wrongful  act,  and  we 
think  the  evidence  shows  that  an  annual 
acreage  tax  in  some  amount  or  an  increased 
ad  valorem  tax  was  needed  for  the  main- 
tenance and  repair  of  the  levee  in  addition 
to  the  present  ad  valorem  tax. 

Nor  is  it  questioned  that  the  legislature 
has  the  power  to  provide  for  the  construc- 
tion and  maintenance  of  a  levee  as  a  local, 
public,  beneficial  improvement,  or  the  right 
to  lay  off,  or  to  authorize  the  county  court 
or  some  other  court  of  general  jurisdiction, 
or  a  body  appointed  for  that  purpose,  to 
lay  off,  a  district  comprising  the  territory 
that  would  be  benefited  by  a  levee;  or  the 
right  to  provide  for  the  imposition  of  a 
tax  upon  the  property  benefited  for  the 
construction  and  maintenance  of  the  im- 
provement, because  it  is  well  settled  by 
numerous  cases  decided  by  this  court,  as 
well  as  others,  that  the  legislature  has  the 
power,  subject  to  constitutional  limitations, 
to  -provide  for  local,  public  improvements 
in  designated  districts,  and  to  impose  a  tax 
therefor.  Examples  of  the  exercise  of  this 
power  are  found  in  numerous  statutes  uni- 
versally approved,  authorizing  assessments 
for  the  improvement  of  streets  in  munici- 
palities and  for  the  improvement  of  farm- 
ing lands  in  described  districts  by  the 
building  of  drains  and  ditches  at  the  cost 
of  the  property  owners  benefited  by  the 
improvement.  In  support  of  this  we  do  not 
think  it  necessary  to  refer  to  authorities 
other  than  those  later  to  be  mentioned. 

The  right,  however,  of  the  levee  commis- 
sioners to  levy  and  collect  this  acreage  tax 
is  assailed  upon  the  grounds!  (1)  That 
it  lodges  in  the  levee  commissioners  the 
arbitrary  power-  to  determine  what  lands 
will  be  benefited  or  protected  by  the  levee, 
and  the  right  to  fix  the  amount  of  the 
acreage  tax  that  may  be  annually  levied, 
without  giving  to  any  of  the  citizens  whose 
lands 'may  be  subjected  to  the  payment  of 
the  tax  notice  of  their  contemplated  action 
or  opportunity  to  be  heard,  in  violation  of 
§  2  of  the  state  Constitution,  providing 
that  "absolute  and  arbitrary  power  over  the 
lives,  liberty  and  property  of  freemen  exists 
nowhere  in  a  republic,  not  even  in  the 
largest  majority;"  and  in  violation  of  the 
provisions  of  §  11  of  the  Constitution  pro- 
viding that  no  person  shall  be  "deprived  of 
his  life,  liberty  or  property,  unless  by  the 
judgment  of  his  peers  or  the  law  of  the 
land/'  as  well  as  of  the  provision  in  the 
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5th  and  14th  Amendments  to  the  Constitu- 
tion of  the  United  States  that  no  person 
shall  "be  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law;"  (2)  that 
the  tax  is  not  uniform  and  the  landowners 
do  not  pay  taxes  either  according  to  the 
value  of  their  property  or  the  benefits  de- 
rived, because  the  same  acreage  tax  is  levied 
on  all  the  land  within  the  levee  district, 
although  some  of  it  is  of  greater  value 
than  other  of  it,  and  some  of  it  derives 
greater  benefit  from  the  levee  than  other 
of  it,  all  in  violation  of  §  171  of  the  state 
Constitution,  providing  that  taxation  "shall 
be  uniform,"  and  of  §  174,  providing  that 
all  property  shall  be  taxed  "in  proportion 
to  its  value;"  (3)  that  it  is  local  and 
special  legislation  because  it  provides  that 
it  shall  not  apply  to  counties  having  a 
population  of  200,000  or  more,  in  violation 
of  §  59  of  the  Constitution  providing,  in 
part,  that  "the  general  assembly  shall  not 
pass  local  or  Bpecial  acts  ...  to  author- 
ize or  to  regulate  the'  levy,  the  assessment, 
or  the  collection  of  taxes." 

In  opposition  to  these  contentions,  the 
soundness  of  which  is  denied,  and  in  sup- 
port of  the  legislation  and  the  action  of 
the  levee  commissioners,  the  argument  is 
made:  (1)  That  the  plaintiff  property 
owners  are  estopped  to  raise  the  question  of 
invalidity  of  the  legislation  or  of  the  action 
of  the  levee  commissioners  thereunder,  be- 
cause they  Voluntarily  aided  in  procuring 
the  legislation,  or  at  least  consented  to  or 
acquiesced  in  its  procurement,  as  assisted 
in  designating  the  territory  to  be  benefited 
by  the  levee,  and  paid  all  the  ad  valorem 
assessments  that  were*  levied  by  the  com- 
missioners, and  received  the  benefits  of  the 
expenditures  of  the  funds  raised  by  these 
levies  in  the  greatly  increased  value  of  their 
property  lying  in  the  levee  district;  (2) 
that  they  concede,  or  at  least  do  not  dis- 
pute, that  the  construction  of  the  levee 
has  been  of  great  benefit  to  their  land  in 
enhancing  its  value  by  largely  increasing 
its  productiveness,  and  as  the  evidence 
shows  that  an  acreage  tax  is  necessary  to 
maintain  the  levee,  they  cannot  attack  the 
levy  of  the  tax,  which  it  is  claimed  is  not 
excessive;  (3>  that- these  complaining  prop- 
erty owners,  by  their  conduct  in  accepting 
the  benefits  conferred  by  the  building  of 
the  levee,  and  in  voluntarily  paying  the 
ad  valorem  tax  levied  by  the  commissioners, 
ahd  in  consenting  to  or  acquiescing  in  the 
laying  off  of  the  territory  by  the  commis- 
sioners in  which  territory  their  lands  were 
situated,  and  procuring  the  legislation 
which  authorized  the  acreage  tax,  waived 
their  right  to  notice  or  opportunity  to  be 
heard,  to  which  they  might  have  been  en- 
titled* except  for  the  circumstances  stated. 
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We  think,  however,  that  these  several 
contentions  of  the  respective  parties  may 
Ik  simplified  and  abbreviated  by  resting 
the  case  for  the  complaining  property 
owners  upon  the  ground  set  up  by  them 
that  the  legislation  of  1914  is  violative  of 
I  11  of  the  state  Constitution,  and  of  the 
5th  and  14th  Amendments  to  the  Federal 
Constitution,  before  uoted,  in  that  it  con- 
ferred upon  the  levee  commissioners  the 
power  to  levy  an  acreage  tax  upon  the 
property  situated  in  the  levee  district  with- 
out giving  notice  to  the  property  owners 
affected,  and  without  allowing  them  oppor- 
tunity to  be  heard  as  to  the  amount  of  the 
acreage  tax  that  should  be  levied,  or  oppor- 
tunity to  say  whether  it  should  be  uniform 
upon  all  the  land  in  the  levee  district  or 
paded  in  proportion  to  the  value  of  the  land 
benefited,  as  is  the  ad  valorem  tax;  and  that 
the  defense  for  the  levee  commissioners 
which,  of  course,  denies  the  correctness  of 
this  contention,  may  be  put  upon  ground 
that  as  the  complaining  property  owners 
assisted  in  the  procurement  of  the  legisla- 
tion complained  of,  and  consented  to  or 
acquiesced  in  the  laying  off  of  the  desig- 
nated boundary  of  land  as  a  levee  district, 
and  approved  the  imposition  of  the  ad 
valorem  tax  by  paying  the  same  without 
protest  or  objection  for  a  number  of  years, 
they  are  now  estopped  to  resist  the  pay- 
ment of  the  acreage  tax  which  the  evidence 
shows  is  necessary  to  maintain  the  levee 
and  protect  their  land,  which  has  been 
largely  increased  in  value  by  the  construc- 
tion and  maintenance  of  the  levee.  Thus 
limiting  the  Bcope  of  the  questions  to  be 
decided,  we  may  well  say  at  the  outset  that 
there  is  no  provision  of  the  state  Constitu- 
tion of  as  much,  or,  at  least,  of  greater, 
value  to  the  citizen,  than  that  pa/t  of  the 
section  quoted  providing  that  no  person, 
"shall  be  deprived  of  life,  liberty  or  prop- 
erty unless  by  .  .  .  the  law  of  the 
land;"  nor  is  there  any  provision  of  the 
Federal  Constitution  more  essential  to  the 
rights  of  the  citizen  than  that  providing 
that  no  person  shall  be  "deprived  of  his 
life,  liberty  or  property  without  due  process 
of  law." 

The  great  declaration  that  no  person 
"shall  be  deprived  of  life,  liberty  or  prop- 
erty unless  by  .  .  .the  law  of  the  land" 
▼as  taken  from  Magna  Charta,  and  it  is 
noted  by  Blackstone  in  his  Commentaries 
that  this  provision  alone  in  that  instrument 
"would  have  merited  giving  to  it  the  title 
that  it  bears  of  the  Great  Charter." 

In  some  Constitutions  the  words  "due 
process  of  law"  are  used  and  in  others  the 
words  "the  law  of  the  land,"  but  as  they 
are  well  understood  by  frequent  adjudica- 
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tions  to  mean  the  same  thing,  it  is  not 
important  which  phraseology  is  employed. 
Cooley,  Const.  Lim.  6th  ed.  p.  429;  Den  ex 
dem.  Murray  v.  Hoboken  Land  &  Improv. 
Co.  18  How.  272,  15  L.  ed.  372;  Davidson 
v.  New  Orleans,  96  U.  S.  97,  24  L.  ed.  616. 
Sufficient  is  it  to  say  that  in  one  form  or 
the  other  these  phrases  have  been  handed 
down  from  one  generation  to  another,  and 
put  in  one  Constitution  after  another,  until 
they  have  come  to  be  regarded  as  so  funda- 
mental a  part  of  every  enlightened  system 
of  government  that  no  free  people  would 
dare  to  leave  them  out  of  their  organic  law, 
and  no  court  would  now  be  so  bold  as  to 
attempt  to  set  them  aside  or  deprive  them 
of  the  meaning  they  have  been  universally 
adjudged  to  have  since  their  insertion  in 
the  Constitutions  of  the  state  and  the 
nation,  and  indeed,  long  before  written 
Constitutions  were  thought  of.  That  there 
need,  however,  be  no  fear  that  any  court 
of  last  resort  will  treat  them  lightly  has 
been  emphasized  in  many  cases  that  have 
come  before  the  courts,  especially  the 
Supreme  Court  of  the  United  States,  in 
which  the  protective  features  of  these 
phrases  have  been  relied  on,  and  their 
meaning  and  effect  sustained  and  defined 
times  without  number.  Indeed,  there  is 
scarcely  a  textbook  treating  any  subject 
of  substantive  law,  or  a  volume  of  legal 
reports,  in  which  there  may  not  be  found 
some  reference  to  "due  process  of  law"  or 
"law  of  the  land."  It  would,  however, 
serve  no  Useful  purpose  in  this  opinion  to 
even  attempt  to  collate  the  various  defini- 
tions that  have  been  given  by  the  courts. 
We  need  only  to  say  that  the  substance  of 
them  is  that  "due  process  of  law"  and  "the 
law  of  the  land"  mean,  when  applied  to 
actions,,  proceedings,  or  prosecutions  pend- 
ing in  any  court,  that  no  citizen  shall  be 
deprived  of  hid  life,  or  his  liberty,  or  his 
property,  without  reasonable  notice  and 
reasonable  opportunity  to  be  heard  accord- 
ing to  the  regular  and .  established  rules  of 
practice  and  procedure  before  judgment  is- 
pronounced  depriving  him  of  either.  Cooley, 
Const.  Lim.  6th  ed.  p.  429;  Hurtado  v. 
California,  110  U.  S.  516,  28  h.  ed.  232, 
4  Sup.  Ct.  Rep.  Ill,  292;  Hagar  v.  Reclama- 
tion Disk  111  U.  S;  701,  28  L.  ed.  569,  4 
Sup.  Ct.  Rep.  663;  Holden  v.  Hardy,  169 
U.  S.  366,  42  L.  ed.  780,  18:  Sup.  Ct.  Rep. 
388  j  Ely  v.  Thompson,  3  A.  K.  Marsh.  70; 
Varden  v.  Mount,  78  Ky.  86,  39  Am.  Rep. 
208;  Paducah  v.  Ragsdale,  122  Ky.  425,  92 
S.  W.  13;  Louisville  v.  Cochran,  82  Ky.  15; 
Marshall  v.  McDaniel,  12  Bush,  378. 

For  example,  before  judgment  goes  in  any 
case,  whether  the  sum  in  controversy  be 
large  or  small,  the  defendant  must  have, 
been  duly  notified  of  the  time  and  place 


S08 


KENTUCKY  COURT  OF  APPEALS. 


when  and  where  it  would  be  sought  to  take 
judgment  against  him,  and  reasonable  time 
to  prepare  and  present  his  defense,  if  he 
has  any.  And  so  in  penal  or  criminal 
prosecutions,  however  trifling  or  serious 
the  offense,  or  whether  the  penalty  attached 
to  its  commission  is  great  or  small,  before 
he  can  be  deprived  of  his  liberty,  or  his 
life,  or  his  property,  the  defendant  must 
have  notice  of  the  nature  of  the  accusation 
against  him  and  reasonable  time  to  estab- 
lish his  innocence.  Likewise,  when  the  per- 
son of  the  defendant  is  not  put  in  peril, 
and  no  attempt  is  made  to  deprive  him  of 
his  life,  or  his  liberty,  or  to  take  judgment 
against  him  for  a  sum  of  money,  but  it  is 
only  his  property,  personal  or  real,  that  is 
sought  to  be  subjected,  he  must  have  rea- 
sonable notice  of  the  pendency  of  the  pro- 
cedure, and  opportunity  to  resist  the  de- 
mand asserted  against  his  property. 

It  should  further  be  said  that  the  pro* 
tective  principles  that  find  expression  in 
the  words  "due  process  of  law"  and  "the 
law  of  the  land"  are  not  confined  to  strictly 
court  proceedings  or  to  cases  or  prosecu- 
tions pending  in  a  court. of  justice,  but  they 
are  broad  enough  to  and  do  include  efforts 
to  take  the  property  of  the  citizen  when 
the  attempt  is  made  to  do  so  under  a  power 
lodged  by  legislative  authority  in  some 
quasi  judicial  tribunal,  such  as  the  city 
council  of  a  city  or  a  board  invested  with 
authority  to  assess,  levy,  and  collect  taxes, 
or  take  property  for  public  purposes. 

It  must,  however,  be  kept  well  in  mind 
that  the  courts*  without  exception,  have 
made  a  broad  distinction  in  the  meaning 
and  effect  of  the  terms  "due  process  of 
law"  and  "the  law  of  the  land"  when  com- 
ing to  apply  them  to  actions,  proceedings, 
or  prosecutions  duly  and  regularly  pending 
in  courts  of  justice,  and  when  applying 
them  to  matters  affecting  the  assessment, 
levy,  and  collection  of  taxes,  under  legisla- 
tive authority  by  city  councils  or  boards 
invested  with  authority  to  assess  property 
and  levy  and  collect  taxes  thereon  in  terri- 
tory that  has  been  set  apart  as  a  tax 
district.  So  marked  is  this  well  recognized 
difference  in  the  applicatidn  of  the  rule  of 
"due  process  of  law"  and  "the  law  of  the 
land"  that  what  would  be  deemed  to  violate 
their  meaning  in  a  court  proceeding  will 
not  be  treated  as  violative  of  it  in  an 
ordinary  tax  proceeding.  In  other  words, 
the  assessment,  levy  and  collection  of  taxes 
is,  in  the  very  necessity  of  things,  sum- 
mary, and  regulated  and  controlled  by  so 
many  different  laws  intended  to  be  adapt- 
able to  so  many  different  conditions,  all  of 
them  requiring  prompt  action  in  the  assess- 
ment as  well  as  the  collection  of  taxes  for 
government  purposes,  that  great  liberality 


has  been  displayed  by  the  courts  in  defining 
and  applying  the  safeguard  contained  in 
"due  process  of  law"  and  "the  law  of  the 
land."  Thus  it  was  said  in  Cincinnati,  N.  0. 
&  T.  P.  R.  Co.  v.  Com-  81  Ky.  492:  "The 
words,  'law  of  the  land'  are  equivalent  to 
'due  process  of  law,'  and  mean  the  right  to 
be  heard  for  the  preservation  and  protec- 
tion of  life,  liberty,  and  property  $  but  it 
was  never  supposed  that  this  provision  of 
the  Bill  of  Rights  applied  to  the  exercise 
of  sovereignty  in  imposing  taxes  for  its 
preservation  and  maintenance,  other  than 
the  right  of  the  assessor  to  value  the  prop- 
erty upon  the  oath  of  the  taxpayer  and 
other  evidence,  as  provided  by  the  statute; 
and  if  dissatisfied  with  the  valuation,  the 
owner,  in  the  absence  of  a  provision  giving 
him  a  further  hearing,  must  look  to  the 
legislature  for  relief,  and  not  to  the  judicial 
tribunals  of  the  state.  Such  has  been  the 
uniform  construction  of  the  state  courts 
where  the  term  'due  process  of  law9  or  its 
equivalent  is  found  in  state  Constitutions, 
and  attempted  to  be  applied  to  questions 
affecting  state  taxation  for  revenue  pur- 
poses." 

And  it  was  said  in  Louisville  v.  Cochran, 
82  Ky.  16:  "There  is,  it  is  true,  a  vast 
difference  as  to  controversies  between  citi- 
zen and  citizen,  relative  to  their  private 
rights,  and  controversies  between  govern- 
ment and  its  citizens  about  their  public 
duties.  As  to  the  former,  the  law  of  the 
land  throws  its  inviolable  protection  around 
the  property  of  the  citizen  through  consti- 
tutional preservation  of  due  process  of 
law,  which  means  that  he  shall  be  brought 
into  court  by  notice  or  warning,  and  there 
given  an  opportunity  to  make  known  or 
assert  his  rights,  or  maintain  his  lawful 
defenses,  introduce  his  evidence,  have  it 
heard'  and  weighed  according  to  its  truth, 
unrestricted  by  arbitrary  rules  that  pervert 
its  meaning,  and  have  judgment  pronounced 
upon  his  cause  after  a  regular,  fair,  open 
trial,  according  to  the  principles  of  private 
right  and  distributive  justice,  as  adminis- 
tered by  the  usage,  course,  and  solemnities 
of  the  common  law.  To  the  latter  a  differ- 
ent rule,  based  upon  state  necessity  and 
immemorial  usage,  is  applicable.  The  laws 
for  the  levy,  assessment,  and  collection  of 
taxes  may  be  summary  in  their  nature, 
and  dispense  with  the  careful  and  methodi- 
cal steps  of  the  common  law  in  giving 
personal  notice,  making  up  issues  by  regu- 
lar pleadings,  having  a  trial  by  jury,  judg- 
ment, and  execution.  .  .  .  The  collection 
of  taxes  under  such  summary  laws  is  gen- 
erally and  properly  confided  to  ministerial 
officers.  And  when  the  power  of  levy  and 
assessment  are  delegated,  notice  is  usually 
required   as  to  the   former,   and  must  be 
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groan,  and    an    opportunity    to   be    heard 
allowed  as  to  the  latter.     And  while  this 
summary  remedy  for  levying,  assessing,  and 
collecting  taxes   has  the  plea  of  necessity 
and  immemorial    usuage   for   its   support, 
erery  dictate    of   natural   justice  and  the 
letter  and  spirit  of  the  Constitution  require 
that  the  citizen  shall  be  warned,  and  have 
an  opportunity  to  be  heard  before  he  is  con- 
demned, or  his  money  or  property  taken, 
and  secure   to    him   the   right  to   have   a 
judicial  hearing  upon  the  existence  of  an 
alleged  power  and  Hie  legality  of  its  exer- 
cise whenever  his  constitutional  rights  are 
imperiled  thereby.     .     .     .     But  in  every 
case,  and  under   all  forms  of  remedy,  the 
citizen  has  a  right,  which  must  be  preserved, 
to  be  heard   before  some  tribunal  on  all 
questions  which  are  essential  to  the  consti- 
tutional protection  of  his  property." 

Again,  in  Ray  v.  Armstrong,  140  Ky.  800, 
131  S.  W.  1039,  it  was  said:  "It  is  next 
urged  that  the  act  is  vicious,  and  violates 
the  14th  Amendment  to  the  Constitution 
of  the  United  States  in  that  its  effect  is  to 
take  the  citizen's  property  without  due 
process  of  law.  It  is  argued  that  as  the 
act  does  not  provide  for  giving  a  hearing  to 
the  individual  taxpayers  by  the  board,  they 
are  not  given  'a  day  in  court.'  Just  what 
notice  must  be  given  the  taxpayer  to 
satisfy  that  provision  of  the  Federal  Con- 
stitution has  never  been  set  down.  It  is, 
though,  settled,  that  it  does  not  mean  such 
notice  as  a  suitor  in  court  is  entitled  to." 

In  Hagar  ▼.  Reclamation  Disk  111  U.  8. 
701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep.  463,  the 
wort,  in  pointing  out  the  distinction  be- 
tween the  application  of  due  process  of  law 
to  proceedings  in  court,  and  the  assess- 
ment and  collection  of  tales,  said:  "Un- 
doubtedly, where  life  And  liberty  are  in- 
volved, due  process  requires  that  there  be  a 
regular  course  of  judicial  proceedings,  which 
imply  that  the  party  to  be  affected  shall 
have  notice  and  an  opportunity  to  be  heard; 
»,  also,  where  title  or  possession  of  prop- 
erty is  involved.  But  where  the  taking  of 
property  is  in  the  enforcement  of  a  .tax,  the 
proceeding  Is  necessarily  less  formal,  and 
whether  notice'  to  him  is  at  all  necessary 
may  depend  upon  the  character  of  the  tax 
sad  the  manner  in  which*  its  amount  is 
^terminable.  The  necessity  of  revenue  for 
the  support  of  the  government  does  not 
sinait  of  the  delay  attendant  upon  proceed- 
ings in  a  court  of  justice,  and  they  are  not 
required  for  the  enforcement  of  taxes  or 
assessments."  « 

In  Cincinnati,  N.  O.  &  H.  P.  Ry.  Co.  v. 
Kentucky,  115  U.  S.  321,  29  L.  ed.  414,  6 
Sup.  Ct  Rep.  57,  the  supreme  court,  ifi 
snswer  to  the  objection  that  the  Kentucky 
la*  authorizing  the  assessment'  and  colled- 
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tion  of  taxes  from  the  railroad  company 
was  depriving  it  of  its  property  without 
due  process  of.lawi  said;  "It  has,  however, 
been  repeatedly  decided  by  this  court  that 
the  proceedings  to  raise  the  public  revenue 
by  levying  and  collecting  taxes  are  not 
necessarily  judicial,  and  that  'due  process 
of  law,'  as  applied  to  that  subject,  does  not 
imply  or  require  the  right  to  such  notice 
and  hearing  as  are  considered  to  be  essen- 
tial to  the  validity  of  the  prooeedingB  and 
judgments  of  judicial  tribunals.  Notice  by 
statute  is  generally  the  only  notice  given, 
and  that  has  been  held  sufficient." 

In  Fallbrook  Irrig.  District  v.  Bradley, 
164  U.  S.  112,  41  L.  ed.  369,  17  Sup.  Ct. 
Rep.  56,  the  court  said:  "Due  process  of 
law  is  not  violated,  and  the  equal  protection 
of  the  laws  is  given,  when  the  ordinary 
eourse  is  pursued  in  such  proceedings  for 
the  assessment  jand  collection  of  taxes  that 
has  been  customarily  followed  in  the  state, 
and  where  the  party  who  may  subsequently 
be  charged  in  his  property  has  had  a  hear- 
ing or  an  opportunity  for  one  provided  by 
the  statute." 

A  further  extended  discussion  of  Uub  sub- 
ject may  be  found  in  French  v.  Barber 
Asphalt  Paving  Co.  181  U.  S.  324,  45  L.  ed. 
870,  21  Sup.  Ct.  Rep.  625;  1  Page  &  J.  Taxn, 
by  Assessment,  §§  114-145;  1  Cooley,  Taxn. 
pp.  43-72.  But,  although  there  is  a  dis- 
tinction, between  the  application  of  the  rule 
of  "due  process  of  law"  and  "the  law  of 
the  land"  to  ordinary  court  proceedings  and 
its  application  to  tax  proceedings,  all  of  the 
courts  recognize  that  in  tax  proceedings* 
when  the  power  of  assessment  or  the 
authority  to  fix  the  value  of  the  property 
to  be  subjected  to  a  tax,  or  the, amount  of 
the  tax  that  may  be  imposed,  is  lodged  ia 
some  board  created,  by  legislation,  the  prep? 
erty  of  the  taxpayer  cannot  be  taken,  for 
the  tax,  unless  at  some  time  in  the  course 
of  the  proceedings,  or  in  some,  form  or  man* 
ner,  before  some  person  or  body  charged^ 
wih  the  assessment  or  levy  of  the  tax,  he 
has  an  opportunity  to  be  heard.  »In  other 
words,  the  right  of  the  taxpayer  to  notice 
and  opportunity  to  be  heard  in  tax  pro- 
ceedings is.  just  as  indispensable  .before  his, 
property  can  be  taken  for  taxes  as  it.  is, 
before  hifc  property  can  be  taken,  to  satisfy 
the  judgment  of  a  court;  the  only  difference 
being  that  notice  of  a  suit  in  court  and 
opportunity  to  present  his  defense  must 
conform- to  regular,  and  established  rules 
of  procedure,  while  in  tax  matters  the 
notice  and  opportunity  to  be  heard  need 
not  follow  any  established  or  settled  prac* 
tice  or  procedure,  or  be  according  to  any 
uniform  system  of  laws,  but  it  may  be 
varied  according  to  the,  will  of  the  legjs* 
lature  in  such  manner  as  to  the  legislature 
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may  seem  best  adapted  to  enable  the  taxing 
authorities  to  promptly  assess,  levy,  and 
collect  the  taxes  needed  for  the  govern- 
mental purposes  in  view. 

This  court,  as  well  as  the  Supreme  Court 
of  the  United  States,  has  in  many  cases 
consistently  held  that  before  the  property 
of  the  taxpayer  can  be  taken  for  special 
purposes,  such  as  assessments  in  municipal- 
ities or  taxing  districts  under  the  power 
vested  in  an  assessing  or  taxing  board,  the 
taxpayer  must  at  some  time  or  in  some 
manner  have  notice  of  the  tax  that  it  is 
proposed  to  levy  on  his  property  or  assess 
against  him,  and  opportunity  to  be  heard 
in  opposition  to  the  proposed  assessment 
or  levy.  Thus  it  is  said  in  Page  &  Jones 
on  Taxation  by  Assessment,  vol.  1,  §  119: 
"The  constitutional  provisions  which  forbid 
the  taking  of  property  without  due  process 
of  law  find  their  most  prominent  sphere  of 
influence,  as  far  as  the  law  of  local  assess- 
ments is  concerned,  in  the  doctrine  of  the 
necessity  of  notice.  That  under  these  con- 
stitutional provisions  the  owner  of  the 
property  assessed  is  entitled  to  some  form 
of  notice  of  the  assessment  at  some  stage 
of  the  proceedings  is  clear  by  the  great 
weight  of  authority.  At  what  stage  of  the 
proceedings  such  notice  must  be  given  and 
of  what  the  property  owner  is  entitled  to 
notice  are  questions  upon  which  there  is 
not  so  clear  a  consensus  of  opinion.  The 
general  rule  is  that  at  some  time  before  the 
assessment  becomes  an  absolute  finality 
there  must  be  a  notice  to  the  property 
owner  and  an  opportunity  for  a  hearing  as 
to  those  questions  of  fact  which  concern 
the  amount  of  the  assessment  to  be  imposed 
upon  such  property  except  such  as  the  legis- 
lative power  has  authority  to  determine 
without  especial  inquiry  and  has  in  fact 
so  determined." 

And  in  Cooley  on  Taxation,  3d  edL  vol. 
1,  p.  626,  it  is  said:  "It  is  a  fundamental 
rule  that  in  judicial  or  quasi  judicial  pro- 
ceedings affecting  the  rights  of  the  citizen 
he  shall  have  notice  and  be  given  an  oppor- 
tunity to  be  heard  before  any  judgment, 
decree,  order,  or  demand  Bhall  be  given  and 
established  against  him.  Tax  proceedings 
ate  not  in  the  strict  sense  judicial,  but 
they  are  quasi  judicial,  and  as  they  have 
the  effect  of  a  judgment,  the  reasons  which 
require  notice  of  judicial  proceedings  are 
always  present  when  the  conclusive  steps 
are  to  be  taken.  Provision  for  notice  is 
therefore  part  of  the  'due  process  of  law' 
which  it  has  been  customary  to  provide 
for  these  summary  proceedings;  and  it  is 
not  to  be  lightly  assumed  that  constitu- 
tional provisions,  carefully  framed  for  the 
protection  in  property  rights,  were  intended 
or  could  be  construed  to  sanction  legislation 
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under  which  officers  might  secretly  assess  the 
citizen  for  any  amount  in  their  discretion, 
without  giving  him  an  opportunity  to  con- 
test the  justice  of  the  assessment.    It  has 
often  been  very  pointedly  and  emphatically 
declared  that  it   is   contrary  to  the  first 
principles   of   justice   that   one   should   be 
condemned  unheard;   and  it  has  also  been 
justly  observed  of  taxing  officers  that  'it 
would   be   a  dangerous   precedent  to  hold 
that  any  absolute  power  resides  in  them  to 
tax  as  they  may  choose  without  giving  any 
notice  to  the  owner.     It  is  a  power  liable 
to  great  abuse.'    And  it  might  safely  have 
been  added  it  is  a  power  that  under  such 
circumstances     would     be    certain     to    be 
abused.    'The  general  principles  of  law  ap- 
plicable to  such  tribunals  oppose  the  exer- 
cise of  any  such  power.'    .    .    .    It  is  not 
customary   to    provide   that   the  taxpayer 
shall    be   heard   before   the   assessment   is 
made,   except   where   a   list   is   called    for 
from  him,   but  a  hearing   is .  given   after- 
wards,   either   before   the    assessors   them- 
selves, or  before  some  court  or  board   of 
review.    And  of  the  meeting  of  that'  court 
or  board  the  taxpayer  must  in  same  manner 
be  informed,  either  by  personal  notice,  or 
by  some  general  notice  which  is  reasonably 
certain  to  reach  him,  or — which  is  equiva- 
lent—by some  general  law  which  fixes  the 
time  and  place  of  meeting  and  of  which  he 
must  take  notice.     The  last  is  a  common 
method  of  bringing  the  assessment  to  the 
notice  of  the  taxpayer,  and  it  is  perhaps 
the   best   of   all,   because   ft   comes   to   be 
generally  understood,  and  is  remembered.'* 
This    text    is    supported    by    numerous 
authorities    out   of    which   we  may   select 
the  following:    Cincinnati,  N.  O.  4  T.  P.  R. 
Co.    v.    Com.    81    Ky.    492;    Louisville    v. 
Cochran,  82  Ky.   15;  Chesapeake  &  O.  R. 
Co.  v.  Mullins,  94  Ky.  355,  22  S.  W.  558; 
Barfield  v.  Gleason,  111  Ky.  491,  63  S.  W. 
964;   Eastern  Kentucky  Coal  Lands  Corp. 
v.  Com.   127  Ky.  667,  106  S.  W.  260,   108 
S.  W.   1138;   Ray  v.  Armstrong,   140   Ky. 
800,   131    S.   W.    1039;   Shaw  v.   Drainage 
Comrs.  160  Ky.  422,  169  S.  W.  859;  David- 
son v.  New  Orleans,  96  U.  S.  97,  24  L.  ed. 
616;  Hagar  v.  Reclamation  Dist.  Ill  U.  S. 
701,  28  L.  ed.  569;  4  Sup.  Ct.  Rep.   663; 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Ken- 
tucky, 115  U.  S.  321,  29  L.  ed.  414,  6  Sup. 
Ct.  Rep.  67;  Paulsen  v.  Portland,  149  U.  S. 
30,  37  L.  ed.  637,   13  Sup.  Ct  Rep.   750; 
Fallbrook  Irrig.  Dist.  v.  Bradley,  164  U.  S. 
112,  41  L.  ed.   369,   17   Sup.  Ct  Rep.    56; 
Parsons  v.  District  of  Columbia,  170  U.  S. 
45,  42  L.  ed.  943,   18  Sup.  Ct  Rep.   521; 
French  v.  Barber  Asphalt  Paving  Co.    181 
U.  S.  324,  45  L.  ed.  879,  21  Sup.  Ct  Rep. 
625;   Londoner  v.  Denver,  210  U.  S.   373, 
52  L.  ed.  1103,  26  Sup.  Ct.  Rep.  708. 
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Gaming    now    to    apply    the    principles 

announced  in  these  authorities  to  the  case 

we  have,  we  find :     ( 1 )  That  the  legislature 

of  the  state    did    not   lay    off   the    levee 

district  or  provide  that  any  court,  tribunal, 

or  other  body  should  lay  it  off;  nor  did  it 

ipecifv  the   amount   of   acreage   tax   that 

should  be  levied  each  year,  but  left  this  to 

be  settled  by  the  levee  commissioners  under 

a  provision  that  it  should  not  exceed  60 

tents  per  acre  annually.     (2)  That  no  pro- 

riaion  of  any  kind  or  character  was  made 

in  the  act  providing  for  the  levy  of  this 

acreage  tax   for   notice  to  or   hearing,   at 

any  time  or  in  any  manner,  by  the  persons 

on  whose  land  the  tax  was  to  be  levied,  or 

for  opportunity   to   be   heard    as   to   the 

amount  of  the  tax  that  should  be  levied, 

or  as  to  whether  it  should  be  uniform  or 

graded  according  to  the  value  of  the  land 

in  the  taxing  district;  the  act  lodging  in 

the  levee  commissioners  the  arbitrary  power 

to  levy  such  taxes,  within  the  limits   of 

the  act,  as  to  them  seemed  necessary,'  and 

the  power  to  make  it  uniform  or  graded 

according   to    the   value    of   the    land,    as 

they  pleased. 

It  seems  dear,  however,  from  the  authori- 
ties cited,  that  notice  to  the  taxpayers 
affected  and  opportunity  to  them  to  be 
heard  before  the  levee  commissioners  was 
necessary  to  the  validity  of  this  legislation, 
and  to  prevent  it  from  ■  being :  violative  of 
"due  process  of  law"  and  "the  law  of  the 
land."  And  the  protective  principle,  that 
notice  and  opportunity  to  be  heard  must 
be  allowed,  is  applicable  in  all  eases  where 
notice  and  opportunity  to*  be  heard  are 
essential  without  reference  to  the  value 
of  the  property  sought  to  be  subjected  or 
the  amount  of  tax  sought  to  be  levied.  But 
before  passing  this  branch  of  the  case  ft  is 
veil  to  say  that  the  oases  holding  notice  to 
the  taxpayer  and  opportunity  to  be  heard 
when  a  tax  or  special  assessment  is  levied 
for  a  local  improvement  have  taken  euch 
a  wide  range  in  describing  the  character 
of  notice  and  hearing  necessary  that  it 
is  not  practicable  to  deduce  from  them  any 
formula  that  would  meet  the  requirements 
of  every  case  in.  which  the  question  of  want 
of  notice  and  hearing  is  raised.  We  think, 
however,  that  it  may  safely  be  said  that 
in  cases  of  special  assessments  like  the 
one  here  in  question,  where  the  legislature 
does  not  describe  the  territory  to  be  bene- 
fited by  the  assessment  or  fix  the  amount 
of  the  tax  that  may  be  levied,  but  leaves 
the  laying  off  of  the  territory  or  the 
amount  of  the  tax  to  a  board*  the  legisla- 
tion must  provide  for  reasonable  notice  to 
the  taxpayers  that  will  be  affected  by  the 
levy,  either  by  publication  or  personal 
notice,  or  direct  the  administrative  board 
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to  give  such  notice,  which  must  fix  a  time 
and  place  when  and  where  the  taxpayers  so 
affected  may  have  opportunity,  if  they 
desire,  to  be  heard  in  opposition  to  the 
amount  of  the  tax  to  be  levied,  and  also 
to  be  heard  on  the  question  as  to  whether  at 
all  or  to  what  extent  the  property  sought 
to  be  subjected  to  the  tax  is  benefited  by  it, 
and  as  to  whether  the  tax  shall  be  uniform 
or  be  graded  according  to  the  value  of  the 
land  burdened.  It  may  also  be  provided 
that  when  this  notice  and  opportunity  to 
be  heard  is  afforded,  the  action  of  the  board 
shall  be  Anal.  But  the  finality  of  the 
board's  action  will  not  prevent  review  by 
the  courts  when,  as  said  in  Kentucky  Heat- 
ing Co.  v.  Louisville,  174  Ky.  142,  192 
S.  W.  4,  "it  is  clearly  made  to  appear  that 
the  assessing  board  .  .  .  acts  corruptly 
or  fraudulently,  or  made  an  assessment  so 
excessive  as  that  it  amounts  to  spoliation." 
We  are  therefore  of  the  opinion  that 
unless  these  complaining  landowners  are 
estopped  to  raise  the  question  of  the 
validity  of  the  levy,  the  judgment  of  the 
lower  court,  enjoining  the  collection  of  the 
tax  levied  by  the  commissioners,  must  be 
upheld.  But  if  it  should  be  conceded  that 
notice  to  the  taxpayer  and  opportunity  to 
be  heard  are  essential  to  the  validity  of 
legislation  creating  taxing  districts  and 
providing  for  the  levy  of  special  taxes 
therein  by  boards  invested  with  this  author 
ity,  the  argument  is  further  made  in  be- 
half of  the  levee  commissioners  that  the 
complaining  property  owners  are  estopped 
to  avail  themselves  of  the  invalidity  of  the 
legislation  because  they  assisted  in  the 
procurement  of  this  1914  legislation,  and, 
as  said  by  counsel,'  "agreed  to  the  forma- 
tion of  the  levee  district,  and  agreed  to  the 
building  of  this  levee  fof  the  pecuniary 
gain  of  the  parties  interested  as  well  as 
the*  public  When  each  contributed  in  some 
part  to  the  construction  of  this  levee,  or 
had  bought  land  on  the  faith  of  the  levee, 
expecting  thereby  personal  profits,  each  vol- 
untarily entered  into  this  private  corpora- 
tion, or  if  not  a  private  corporation,  then 
into  this  voluntary  association,  and  thereby 
pledged  his  land  for  the  payment  of  just 
charges  for  the  maintenance  of  the  levee. 
.  .  .  We  cannot  understand  how  any 
person  who  for  a  time  seeks  to  receive  the 
benefits  of  an  enterprise  can  afterwards, 
while  still  receiving  the  benefits,  ask  the 
court  to  relieve 'him  from  paying  a  reason- 
able part  of  maintaining  this  enterprise  in 
proportion  with  all  the  others.  This  is 
not  a  formation  of  a  new  district  and 
building  of  a  new  levee,  under  this  law, 
Where  the  benefits  to'  be  gained  might  be 
uncertain.  This  case  involves  the  mainten- 
ance of  a  levee  that  has  been  in  existence 
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with  the  consent  of  everyone  for  several 
years,  and  by  which  everybody  has  been 
benefited."  That  a  property  owner  may  be 
estopped  by  his  acts  and  conduct  to  attack 
the  validity  of  unconstitutional  legislation 
from  which  he  has  derived  benefits  is  a 
rule  announced  by  many  courts,  including 
our  own. 

The  first  case  perhaps  in  which  the  mat- 
ter was  brought  to  the  attention  of  this 
court  was  Neilson  v.  Churchill,  5  Dana,  333, 
where  it  was  said,  in  substance,  that  parties 
who  have  recognized  the  binding  force  of 
an  unconstitutional  act  and  accepted  bene- 
fits under  it  should  not  thereafter  be  per- 
mitted to  question  its  validity.  In  Fer- 
guson v.  Landram,  1  Bush,  548,  and  the 
same  case  in  5  Bush,  230,  06  Am.  Dec.  350, 
it  was  held  that  parties  are  estopped  from 
denying  the  constitutionality  of  an  illegal 
statute  by  participating  in  the  procurement 
of  its  passage,  by  ratifying  and  acquiescing 
in  it,  or  approving  it  after  its  passage,  and 
by  becoming  recipients  of  benefits  under  it, 
although,  it  is  unconstitutional  and  invalid 
as  to  all  other  persons.  In  Hoertz  v.  Jeffer- 
son Southern  Pond  Draining  Co.  119  Ky. 
824,  84  S.  W.  1141,  it  was  said:  "That  one 
who  procures  unconstitutional  legislation, 
and  receives  its  benefits,  is  estopped  to  deny 
its  validity,  is  well  settled  in  this  state." 

See  also  Hurley  v.  Motz,  151  Ky,  451, 
152  S.  W.  248,  in  which  the  doctrine  of 
these  cases  was  held  not  to  apply  to  an 
attack  by  citizens  of  the  municipality  upon 
the  validity  of  the  legislation  creating  it. 

In  O'Brien  v.  Wheelock,  184  U.  S.  450, 
46  L.  ed.  636,  22  Sup.  Ct.  Bep.  354,  the 
court,  although  denying  that  the  estoppel 
pleaded  in  that  case  was  available  to  defeat 
the  contention  that  an  act  of  the  legisla- 
ture was  unconstitutional,  said,  in  the 
course  of  the  opinion;  "The  result  is  not 
inconsistent  with  the  cases  that  hold  that 
although  a  law  is  found  to  be  unconstitu- 
tional, a  party  who  has  received  the  full 
benefit  under  it  may  be  compelled  to  pay 
for  that  benefit  according  to  the  terms  of 
the  law.  This  is  upon  the  theory  of  an 
implied  contract,  the  terms  of  which  may 
be  sought  in  the  invalid  law,  and  which 
arises  when  the  full  consideration  has  been 
received  by  the  party  against  whom  the 
contract  is  sought  to  be  enforced/' 

In  Shepard  v.  Barron,  194  U.  S.  553,  48 
L.  ed.  1115,  24  Sup.  Ct.  Rep.  737,  Shepard 
brought  suit  to  enjoin  the  ^collection  of  an 
assessment  for  a  public  improvement  on 
the  ground  that  the  rule  of  assessment  pre- 
scribed by  the  statute  under  which  the 
assessment  was  made  operated  as  a  denial 
of  due  process  of  law.  But  the  court,  in 
holding  that  the  suit  was  properly  dis- 
missed upon  the  ground  that  the  plaintiffs 
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were  estopped  to  question  the  validity  of 
the  legislation,  said:     "It  does  not  in  the 
least  matter  what  we  may  call  the  defense, 
whether  it  be  estoppel  or  implied  contract, 
or  one  partaking  of   the  nature  of  both, 
the  result  arrived  at  being  that  the  plain- 
tiffs   are   told    that,    under    all   the    facts 
proved  in  the  case,  they  cannot  set  up  the 
unconstitutionality  of  the  act,  or  that  they 
are  not  bound  by  their  contract  to  pay  the 
assessment.     Where,   as   in  this   case,  the 
work  is  done  and  the  assessment  made  at 
the  instance  and  request  of  the  plaintiffs 
and  the  other  owners,  and  pursuant  to  an 
act   (in  form,  at  least)    of  the  legislature 
of  the  state,  and  in  strict  compliance  with 
its  provisions  and  with  the  petition  of  the 
landowners,   there   is   an   implied   contract 
arising  from  such  facts  that  the  party  at 
whose   request   and  for  whose  benefit   the 
work  has  been  done  will  pay  for  it  in  the 
manner  provided  for  by  the  act  under  which 
the  work  was  done.     ...     It  is,  there- 
fore, upon  these  facts,  immaterial  that  the 
law  under  which  the  proceedings  were  con- 
ducted  was   unconstitutional,   because    the 
work   was   done  at  the   special  request  of 
the  owners,  under  the  provisions  of  the  act, 
and  upon  a  contract,  both  implied  and  in 
substance  expressed,  that  the  bonds  would 
be  paid,  and  the  assessment  to  be  imposed 
for  the  raising  of  a  fund  to  pay  them  would 
be  legal ;  and  proper.     Although  the  land- 
owners have  been  greatly  disappointed  in 
the  results  of   the   improvement,   and   the 
affair  has  proved  Bomewhat  disastrous,  yet 
they  have  obtained  just  such  an  improve- 
ment as  they  asked  for  and  expected,  and 
they  are  the  ones  to  bear  the  disappoint- 
ment and  loss.     .     .     .     Provisions  of  a 
constitutional  nature,  intended  for  the  pro- 
tection   of    the    property    owner,    may    be 
waived  by  him,  not  only  by  an  instrument 
in  writing,  upon  a  good  consideration,  signed 
by  him,  but  also  by  a  course  of  conduct 
which   shows   an   intention  to  waive  such 
provision,   and  where  it  would  be  unjust 
to  others  to  permit  it  to  be  set  up.     Cer- 
tainly when  action  of  this  nature  has  been 
induced  at  the  request,  and  upon  the  in- 
stigation, oY  an  individual,  he  ought  not 
to  be   thereafter   permitted,   upon   general 
principles  of  justice  and  equity,  to  claim 
that  the  action  which  he  has  himself  insti- 
gated and  asked  for,  and  which  has  been 
taken  upon  the  faith  of  his  request,  should 
be  held  invalid,   and  the  expense  thereof, 
which  he  ought  to  pay,  transferred  to   a 
third  person." 

Many  other  authorities  holding  that  per- 
sons who  procure  the  enactment  of  uncon- 
stitutional legislation  will  be  estopped  to 
challenge  its  validity  after  they  have  re- 
ceived benefits  under  it  may  be  found  in 
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2  Page  &  J.  Taxn.  by  Assessment,  SS  1010* 
1038;  Bigelow,  Estoppel,  6th  ed.  p,  755  j  2 
Cooler,  Taxn.  pp.  1514-1517.     But  the  evi- 
dence as  to  the  acts  and  conduct  of  theae 
complaining  property  owners  does  not  bring 
them  within  the  reach  of  the  doctrine  of 
estoppel  sought  to  be  invoked.     It  is  per- 
haps true  that  some  of  them  took  a  minor 
part  in  aiding  in   securing  the  enactment 
of  this  1914   legislation,  while  others  had 
nothing  whatever  to  do  with  it     The  evi- 
dence, however,  further   shows  that  those 
who  did  participate  to  some  extent  in  secur* 
ing  the  legislation  were  induced  to  do  so 
under  a  misapprehension  as  to  its  legality, 
and  that  all  the  plaintiffs  brought  this  suit 
upon  the  first  attempt  of  the  levee  com- 
missioners   to    levy,    in     1915,    a    25-cent 
acreage  tax,   although  they   paid   a  5-cent 
acreage  tax  in  1914,  believing  at  the  time 
that  the  legislation  was  valid.    Under  these 
circumstances,   we   feel  justified  in   saying 
that  their   conduct   was   not   sufficient   to 
estop  them  from  assailing  the  validity  of 
the  act. 

To  work  an  estoppel  that  will  deny  the 
right  to  assail  unconstitutional  legislation, 
there  must  be  clear  evidence  showing  that 
the  party  sought  to  be  estopped  aided  in 
procuring  the  legislation  and  derived  benefit 
therefrom,  and  that  to  set  it  aside  would 
work  a  hardship  or  injustice  on  others  who 
were  misled  to  their  prejudice  into  believing 
that  the  legislation  was  valid;  and  we  do 
not  find  the  existence  of  either  of  these 
essential  things  in  the  record  before  us. 

Nor  does  the  long-continued  acquiescence 
of  these  property  owners  in  the  boundary 
of  the  territory  and  the  payment  of  the 
ad  valorem  tax  by  them  estop  them  from 


attacking  the  validity  of  the  assessment 
of  the  acreage  tax.  This  acreage  tax  was 
a  new  tax,  in  the  imposition  of  which  they 
have  never  acquiesced,  and  from  which  they 
could  not,  when  this  suit  was  instituted, 
have  derived  substantial  benefit.  They 
were  willing  to  pay  the  ad  valorem  tax, 
which  was  a  tax  apportioned  among  the 
property  owners  benefited  according  to  the 
value  of  their  property  benefited,  but  the 
payment  of  this  tax  does  not  estop  the 
.property  owners  from  contesting  the  valid- 
ity of  the  acreage  tax.  Parke  County  Coal 
Co.  v.  Campbell,  140  Ind.  28,  39  N.  E.  149, 
558)  Upton  v.  People,  176  111.  632,  52  N.  E. 
358;  Wakeley  v.  Omaha,  58  Neb.  245,  78 
N.  W,  511. 

It  may  be  conceded  that  it  is  now  too 
late  for  them  to  object  to  the  district  laid 
off  as  benefited  by  the  levee,  but  we  are 
quite  sure  that  the  course  of  conduct  on 
the  part  of  these  complaining  property 
owners,  in  respect  to  what  was  done 
previous  to  the  Act  of  1914,  does  not  deny 
them  the  right  to  assail  this  act.  It  would 
be  extending  to  unreasonable  and  unheard 
of  limits  the  doctrine  of  estoppel  to  hold 
that,  because  a  taxpayer  had  acquiesced  in 
and  consented  for  a  number  of  years  to  the 
doing  of  certain  things  that  Were  beneficial 
to  his  property  and  that  of  his  neighbor, 
he  must  also  be  deemed  to  have  given*  his 
consent  to  every  new  scheme  that  some 
other  person  believed  would  be  of  additional 
benefit  to  his  property,  although  the  scheme 
proposed  and  attempted  to  be  put  in  opera- 
tion was  unauthorised  by  law,  and  did  not 
meet  with  his  approval. 

For  the  reasons  indicated,  the  judgment 
is  affirmed. 
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SIDNEY  J.  HAHT,  Appt., 
'v. 

.  MARY  COLEMAN. 

(—  Ala.  — ,  78  So.  201.) 

landlord  and  tenant  —  contract  to 
pair  —  consideration. 

1.  A  promise  by  a  landlord  to  repair  to 
prevent  vacation  of  the  premises  by  the 
tenant  at  the  expiration  of  the  term,  in 
obedience  to  notice  of  intention  to  leave 
duly  given,  is  supported  by  sufficient  con- 
sideration. 

For  other  cases,  see  Contracts,  /.  c,  2,  in 
Dig.  1-52  tf.  8. 

Note. —  As  to  liability  of  landlord  for 
injury  to  tenants  from  defects  in  premises, 
see  annotation  following  this  case,  post.  218. 
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Same  —  Injury,  to  tenant  —  liability. 

2.  A  landlord  who  breaches  his  contract 
to  repair  a  particular  defect  which  is  likely 
to  cause  injury  to  the  tenant  is  liable  ex 
contractu  for  personal  injuries  suffered  by 
the  tenant  because  of  such  breach. 
For  other  cases,  see  Landlord  and  Tenant, 

III.  c,  2,  o,  in  Dig.  1-62  N.  8. 

(Anderson,  Ch.  J.,  and  McClellan  and  Sayre, 

J  J.,  dissent.) 

(December  20,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  City  Court  of  Birmingham  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
breach  of  contract  to  repair  a  porch  used  by 
plaintiff  on  the  house  rented  by  her  from 
defendant.    Affirmed. 
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Statement  by  Gardner,  J. : 

Suit  by  appellee  against  the  appellant  to 
recover  damages  for  personal  injuries  suf- 
fered by  her  on  June  20,  1913,  while  occupy- 
ing a  house,  including  a  front  porch,  as  a 
residence  in  the  city  of  Birmingham,  which 
plaintiff  had  rented  from  defendant. 

The  first  count  of  the  complaint  showed 
the  relation  of  landlord  and  tenant  existing 
between  plaintiff  and  defendant,  and  that, 
in  consideration  of  plaintiff'B  paying  rent 
for  the  house,  including  the  porch,  defend- 
ant agreed  within  a  reasonable  time  to  put 
the  floor  of  said  porch  in  a  reasonably  safe 
condition,  which  floor  was  weak  and  rotten 
and  unsafe  for  use  as  a  porch;  and  that  de- 
fendant breached  his  agreement  by  failing 
within  a  reasonable  time  to  put  said  floor 
in  a  reasonably  safe  condition,  and  as  a 
proximate  consequence  thereof,  while  plain- 
tiff was  using  the  floor  of  said  porch  as  a 
part  of  the  dwelling  house,  the  same  broke 
and  gave  way,  causing  plaintiff  to  fall,  in- 
flicting the  injuries  complained  of.  The 
case  was  tried  upon  count  1  of  the  com- 
plaint, resulting  in  a  verdict  and  judgment 
for  plaintiff  in  the  sum  of  $75,  from  which 
defendant  prosecutes  this  appeal. 

Messrs.  Haley  A  Haley,  for  appellant. 

Messrs.  Harsh,  Harsh,  A  Harsh  and 
W.  J.  Slaughter,  for  appellee: 

There  was  a  valid  consideration  for  the 
promise  made  by  Hart  to  repair. 

Robinson  v.  Tipton,  31  Ala.  595;  Chitty, 
Contr.  18th  Am.  ecL  JT  46,  note  1 ;  Thomason 
v.  Dill,  30  Ala.  444;  Tiffany,  Real  Prop, 
p.  145;  Morgan  v.  Sheppard,  166  Ala.  403, 
47  So.  147;  Good  v.  Von  Hemert,  114  Minn. 
393,  131  N.  W.  466. 

Damages  are  recoverable  for  breach  of 
contract  by  defendant  resulting  in  personal 
injuries. 

Stack  v.  Harris,  111  Ga.  149,  36  S.  E. 
615,  8  Am,  Neg.  Rep.  380;  Moore  v.  Steljes, 
69  Fed.  518;  Edwards  v.  New  York  &  H.  R. 
Co.  98  N.  Y.  245,  50  Am.  Rep.  659;  Roberts 
v.  Ootty,  100  Mo.  App.  500,  74  S.  W.  887 ; 
Graff  v.  William  J.  Lemp  Brewing  Co.  145 
Mo.  App.  364,  129  S.  W.  1005;  Merchants' 
Cotton  Press  &  Storage  Co.  v.  Miller,  135 
Tenn.  187,  LJUU916F,  1137,  186  S.  W. 
87 ;  Flanagan  v.  Welch,  220  Mass.  188,  107 
N.  E.  979;  Marcheck  v.  Klute,  133  Mo.  App. 
280,  113  S.  W.  654;  0*Neil  v.  Brown,  158 
Ky.  118,  164  S.  W.  315;  Miles  v.  Janvrin, 
200  Mass.  514,  86  N.  E.  785;  Culver  v.  Hill, 
68  Ala.  68,  44  Am.  Rep.  134;  Vandegrift  v. 
Abbott,  75  Ala.  487;  Western  U.  Teleg.  Co. 
v.  Westmoreland,  151  Ala.  319,  44  So.  382; 
Western  U.  Teleg.  Co.  v.  Jackson  Lumber 
Co.  187  Ala.  629,  65  So.  962;  Western  U. 
Teleg.  Co.  v.  Wright,  169  Ala.  107,  53  So. 
95;  Western  U.  Teleg.  Co.  v.  Boteler,  183 


Ala.  457,  62  So.  821;  Western  U.  Teleg.  Co. 
v.  Crocker s,  135  Ala.  492,  59  L.R.A.  398,  33 
So.  45;  Western  U.  Teleg.  Co.  v.  Ayres,  131 
Ala.  391,  90  Am.  St.  Rep.  92,  31*  So.  78; 
Western  U.  Teleg.  Co.  v.  Waters,  139  Ala. 
653,  86  So.  773;  Western  U.  Teleg.  Co.  v. 
Crumpton,  138  Ala.  632,  36  So.  517;  West- 
ern U.  Teleg.  Co.  v.  Henderson,  89  Ala.  510, 
18  Am.  St.  Rep.  148,  7  So.  419;  Western  U. 
Teleg.  Co.  v.  Krichbaum,  132  Ala.  538,  31 
So.  607;  Western  U.  Teleg.  Co.  v.  Cunning- 
ham, 99  Ala.  314,  14  So.  679;  Western  U. 
Teleg.  Co.  v.  Wilbor,  93  Ala.  32,  30  Am.  St. 
Rep.  23,  9  So.  414;  Western  U.  Teleg.  Co. 
v.  McNair,  120  Ala.  99,  23  So.  801;  Birm- 
ingham Waterworks  Co.  v.  Martini,  2  Ala. 
App.  652,  56  So.  830;  Bigbee  Fort  Co.  t. 
Bigbee,  3  Ala.  App.  333;  Western  U.  Teleg. 
Co.  v.  Reed,  3  Ala.  App.  253,  57  So.  83; 
Duncan  v.  Western  U.  Teleg.  Co.  93  Miss. 
500,  47  So.  552;  Browning  v.  Fies,  4  Ala. 
App.  580,  58  So.  931 ;  Shearm.  &  Redf.  Neg. 
6th  ed.  798a;  Fowler  Cycle  Works  v.  Fraser, 
110  111.  App.  126;  Collins  v.  Fillingham, 
129  Mo.  App.  340,  108  S.  W.  616;  Haynes 
v.  Mayberry,  166  Mich.  498,  131  N.  W.  1110. 

Gardner,  J.,  delivered  the  opinion  of  the 
court : 

When  this  cause  was  before  this  court  on 
a  former  appeal  (Hart  v.  Coleman,  192 
Ala.  447,  68  So.  315)  it  was  held  that  the 
first  count  was  not  subject  to  the  demurrer 
interposed  thereto,  but  that  the  proof  failed 
to  show  sufficient  consideration  for  the 
agreement  of  the  defendant  to  make  the 
repairs,  to  support  the  cause  of  action. 
This  ruling  was  supported  upon  the  princi- 
ple that  a  promise  made  by  the  landlord  to 
repair  the  rented  premises,  made  pending 
the  tenancy,  is  without  consideration  a 
nudum  pactum,  and  will  not  support  an 
action,  as  the  alleged  promise  was  made 
during  the  time  in  which  plaintiff  was  al- 
ready obligated  and  bound  for  the  payment 
of  the  rent.  The  opinion  recognizes  the 
principle,  however,  that  if  the  agreement  to 
repair  was  made  at  a  time  when  plaintiff 
had  the  legal  right  to  terminate  the  rela- 
tionship because  of  the  defective  conditions 
(the  contract  of  rental  was  by  the  man th), 
and  was  prevented  from  exercising  that 
right,  and  was  induced  to  continue  the  re- 
lationship by  the  promise  of  the  landlord  to 
repair,  that  this  Would  be  sufficient  consid- 
eration to  support  the  promise.  In  addition 
to  the  authorities  cited  in  the  former  ap- 
peal, may  be  noted  to  the  same  effect  the 
case  of  Good  v.  Von  Hemert,  114  Minn.  393, 
131  N.  W.  466. 

Upon  the  second  trial  of  the  cause,  plain- 
tiff testified  that  the  first  time  she  told 
defendant  she  would  move  out  if  he  did  not 
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fix  the  porch,  and  he  promised  to  do  so,  was 
about  two  months  before  the  accident,  and 
that  he  made  numerous  promises  to  repair 
the  same  "about  twice  a  month  for  two 
months  before  she  was  hurt."  She  had  no 
contract  for  any  definite  length  of  time, 
"but  was  paying  rent  by  the  month."  The 
evidence  shows,  therefore,  a  promise  on  the 
part  of  defendant  to  make  the  repairs  in 
response  to  a  threat  on  the  part  of  his  ten- 
ant, who  was  renting  by  the  month,  to 
abandon  the  premises  at  a  time  when  the 
tenant  had  the  right  to  give  sufficient  notice 
to  terminate  the  relationship,  and  relieve 
herself  from  further  liability  at  the  expira- 
tion of  such  time,  and  the  evidence  was  suf- 
ficient to  justify  a  reasonable  inference  on 
the  part  of  the  jury  that  the  relationship 
waa  continued  by  virtue  of  the  promise  of 
the  landlord.  We  are  therefore  of  the  opin- 
ion that  there  was  sufficient  consideration 
to  support  the  first  count  of  the  complaint. 
The  only  remaining  question  on  this  appeal 
relates  to  the  right  of  plaintiff  to  recover 
damages  for  the  personal  injuries  received 
by  reason  of  the  breach  of  the  contract  on 
the  part  of  defendant  to  repair  the  porch. 

The  evidence  for  plaintiff  shows  that  two 
of  the  three  rooms  of  the  house  opened  on 
the  front  porch,  and  that  just  as  she  was  in 
the  door,  and  turned  to  walk  on  the  porch, 
the  plank  in  the  floor  broke,  and  that  her 
limb  went  through  the  floor,  causing  inju- 
ries which  confined  her  to  her  bed  for  some 
time,  preventing  her  from  working  as  a 
seamstress  for  some  three  or  four  months, 
and  incurring  doctor's  bills.  The  porch,  at 
the  point  at  which  plaintiff  fell,  was  rather 
high  from  the  ground,  sufficiently  high  that 
one  could  walk  under  the  same  in  an  up- 
right position.  The  floor  of  the  porch  was 
rotten  and  in  a  bad  condition,  of  which  fact 
defendant  had  notice  from  plaintiff.  The 
defendant  himself  testified  that  he  "knew 
that  the  porch  required  repairing  because 
ke  had  seen  it  when  he  went  to  collect  the 
rent."  He  insisted,  however,  that  he  made 
no  agreement  to  repair. 

The  question  of  liability  of  the  landlord 
to  the  tenant  for  personal  injuries  sustained 
by  the  latter,  growing  out  of  a  breach  of  an 
express  agreement  on  the  part  of  the  land- 
lord to  make  repairs,  has  given  rise  to  much 
discussion,  and  the  numerous  cases  are  in 
irreconcilable  conflict.  It  may  be  conceded 
that  the  weight  of  authority  from  a  numeri- 
cal standpoint  exempts  the  landlord  from 
liability,  as  will  be  disclosed  by  an  exami- 
nation of  the  notes  to  the  following  cases: 
^stin  v.  Curtis,  11  L.R.A.(rf.S.)  504; 
walah  v.  Schmidt,  34  L.R.A.(N.S.)  798; 
Meaher  v.  Osborne,  48  L.R.A.(N.S.)  917; 
jhiley  y.  Kelly,  L.R.A.1916D,  1220;  Cam- 1 
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eron  v.  Young,  12  Ann.  Cas.  47;  Cavalier  v- 
Pope,  5  Ann.  Cas.  713.  See  alBo  8  Shewn. 
&  Redf.  Neg.  6th  ed.  §  708,  a;  1  Thomp. 
Neg.  f  1141;  Thompson  v.  Clemens,  60 
L.R.A.  580;  Miles  v.  Janvrin,  13  L.R.A. 
(N.8.)  37«;  Hines  v.  Wilcox,  34  L.R.A. 
824;  Cromwell  v.  Allen,  151  111.  App.  404; 
Graff  v.  William  J.  Lemp  Brewing  Co.  145 
Mo.  App.  364,  129  S.  W.  1005;  Haynes  v. 
Maybury,  166  Mich.  498,  131  N.  W.  1110; 
Marcheck  v.  Klute,  133  Mo.  App.  280,  113 
S.  W.  654;  Collins  v.  Fillingham,  129  Mo. 
App.  340,  108  S.  W.  616;  Merchants'  Cotton 
Press  ft  Storage  Co.  v.  Miller,  135  Tenn. 
187,  L.R.A.1916F,  1137,  186  S.  W.  87; 
Kurtz  v.  Pauly,  158  Wis.  534,  149  N.  W. 
143;  Keegan  r.  O.  Heileman  Brewing  Co. 
129  Minn.  496,  L.R.A.1916P,  1149, 152  N.  W. 
877;  Piflkerton  v.  Slocomb,  I2fr  Md.  665,  95 
Atl.  965. 

The  three  cases  last  named  permit  recov- 
ery by  the  tenant  where  the  landlord  hae 
breached  his  agreement  to  repair,  and  there 
had  been  on  his  part  a  negligent  failure  to 
make  them.  A  discussion,  however,  of  the 
numerous  cases  upon  this  question,  would 
extend  this  opinion  to  undue  length,  and 
we  merely  make  reference  to  them,  there- 
fore, in  a  general  way.  While  several  of 
the  cases  cited  in  this  opinion,  as  well  as 
in  the  notes  referred  to,  sustain  the  tenant's 
right  of  action  for  personal  injuries  conse- 
quent upon  the  breach  of  the  landlord  of 
his  express  agreement  to  repair,  numerous 
other  cases  deny  recovery  either  in  an  ac- 
tion for  the  breach  of  the  agreement,  or  in 
an  action  of  tort,  denying,  a  recovery  in  an 
action  ex  contractu  upon  the  ground  that 
such  damages  for  personal  injuries  were  not 
in  the  contemplation  of  the  parties,  and 
were  too  remote,  and  further  holding  that 
to  permit  a  recovery  for  such  damages, 
based  on  a  contract,  simply  because  it  is 
in  form  an  action  of  tort,  will  be  making 
a  distinction  that'  could  not  be  justified  by 
reason  or  authority,  and  thus  denying  a  re- 
covery in  any  form  of  action.  Of  these  cases 
the  supreme  court  of  Tennessee  in  Mer- 
chants' Cotton  Press  *&  Storage  Co.  v.  Mil- 
ler, 135  Tenn.  187,  L.R.A.1916F,  1137,  186 
S.  W.  87,  said:  "More  may  be  said  of  the 
logical  exactness  of  this  doctrine  than  of  its 
inherent  justice." 

Judge  Thompson  in  his  work  on  Negli- 
gence, vol.  1,  S  1141,  in  rather  caustic  lan- 
guage, criticizes  the  holding  of  these  cases, 
and  in  Shearman  &  Redf.  on  Negligence,  su- 
pra, it  is  said  the  law  on  the  subject  is  in 
a  state  of  transition,  concluding  the  obser- 
vations upon  this  question  in  the  following 
language:  "In  some  of  the  earlier  cases 
holding  that  an  action  of  tort  did  not  arise 
on  a  breach  of  the  covenant  hi  the  case 
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presented,  the  general  expressions  used 
would  include  the  proposition  that  no  such 
action  could  arise.  But  it  is  believed  that, 
restricting  those  cases  to  the  issue  pre- 
sented, there  is  nothing  to  exclude  general 
harmony  on  the  proposition,  where  there  is 
a  covenant  by  the  landlord  to  keep  the 
premises  in  safe  and  tenantable  condition, 
and  the  landlord  has  knowledge  or  notice 
of  the  existence  of  such  defects  as  render 
the  use  of  the  property  in  the  manner  con- 
templated by  the  lease  dangerous  to  the 
tenant,  and  the  tenant,  his  guests  or  fam- 
ily, suffer  personal  injury  therefrom  after 
a  reasonable  time  for  making  the  premises 
safe  since  such  notice  or  knowledge,  in  the 
absence  of  contributory  negligence  the 
landlord  is  liable  in  an  action  of  tort  there- 
for. In  those  jurisdictions  where  damages 
for  personal  injuries  are  held  recoverable 
against  the  landlord  for  injuries  caused  by 
the  want  of  repairs  he  had  agreed  <x>  make, 
and  of  the  necessity  of  which  he  had  been 
notified,  it  is  said  that  the  nature  of  the 
covenant  is  such  as  naturally  to  create  a 
reasonable  anticipation  that  the  neglect  to 
perform  it  will  probably  be  the  cause  of 
personal  injuries  being  inflicted  on  the  ten- 
ant, his  guests,  family,  and  servants;  that 
the  covenant  gives  rise  to  a  corresponding 
duty  either  to  exercise  such  supervision  as 
may  be  necessary,  or  to  act  with  requisite 
promptness  on  notice,  as  the  case  may  re- 
quire, and  that  an  action  of  tort  is  main- 
tainable for  the  injury  consequent  on  the 
neglect  to  perform  it;  the  covenant  being 
set  up  as  matter  of  inducement/' 

Mr.  Tiffany  in  his  work  on  Landlord  and 
Tenant,  vol.  1,  §  87,  agrees  with  the  view 
which  exempts  the  landlord  from  liability  in 
such  cases,  but,  on  page  596,  calls  attention 
to  the  fact  that  numerous  cases  have  held 
the  landlord  liable  for  injuries  to  the  ten- 
ant's property  on  account  of  his  breach  of 
covenant  to  repair;  and  he  adds.:  "No  dis- 
tinction can,  it  is  conceived,  be  taken  be- 
tween the  case  of  injury  to  the  person  of 
the  tenant  or  one  of  his  family,  and  injury 
to  his  chattels  on  the  premises,  and  these 
cases  may  be  considered  as  equivalent  to 
decisions  that  he  would  be  liable  for  such 
personal  injuries  as  a  result  of  his  failure 
to  perform  his  contract." 

It  has  been  held  in  several  cases  in  this 
state  that  the  landlord  was  liable  to  the 
tenant  for  the  injuries  caused  to  his  per- 
sonal property  as  a  proximate  result  of  the 
breach  on  the  part  of  the  landlord  of  his 
covenant  to  repair.  Culver  v.  Hill,  68  Ala. 
66,  44  Am.  Rep.  134;  Rowe  v.  Baber,  93  Ala. 
422,  8  So.  865;  Vandegrift  v.  Abbott,  75 
Ala.  487j  Murphy  v.  Farley,  124  Ala.  279, 
27  So.  442.    . 


The  direct  question  here  involved  seems 
never  to  have  been  before  this  court  for 
consideration.  The  recent  cases  of  Mudd  v. 
Gray,  —  Ala.  — ,  75  So.  468;  Bains  v. 
Dank,  — -  Ala.  — ,  74  So.  341;  and  Brown 
v.  Dwight  Mfg.  Co.  —  Ala.  — ,  L.R.A.1917F, 
997,  76  So.  292,  while  treating  questions 
growing  out  of  the  relationship  of  landlord 
and  tenant,  are  not  directly  in  point,  and 
are  of  little  service  here.  Some  of  the  cases 
noted  confine  a  recovery  to  cases  where  the 
agreement  on  the  part  of  the  landlord  is 
to  make  a  specific  repair,  and  the  facts  and 
circumstances  are  such  as  to  plainly  indi- 
cate that  such  damages  were  contemplated 
by  the  parties  at  the  time  the  contract  was 
made.  These  cases  are  referred  to  in  Crom- 
well v.  Allen,  151  111.  App.  404,  as  "out  of 
the  ordinary,"  and  to  be  accounted  for  by 
this  specific  feature  or  circumstance. 

Other  cases  hold  the  landlord  liable  where 
there  was  an  agreement  to  repair  generally, 
only  after  notice  to  the  landlord  of  the  de- 
fect and  circumstances  indicating  its  dan- 
ger, and  his  neglect  after  the  lapse  of  rea- 
sonable time  to  do  so  after  such  notice. 
Merchants'  Cotton  Press  &  Storage  Co.  v. 
Miller,  supra.  In  those  cases  denying  a 
right  of  action  on  the  breach  of  the  con- 
tract, the  courts  rested  their  conclusion,  it 
seems,  upon  the  sole  ground  that  the  per- 
sonal injuries  received  are  deemed  too  re- 
mote to  have  been  contemplated  by  the 
parties  when  the  contract  was  made.  In 
Marcheck  v.  Klute,  133  Mo.  App.  280,  113 
S.  W.  655,  it  was  pointed  out  that  this  rea- 
son could  have  no  application  in  that  case; 
the  court  saying:  "In  the  firBt  place,  the 
very  purpose  of  the  promise  was  to  safe- 
guard plaintiff's  children,  and  hence  an  in- 
jury to  one  of  them  in  consequence  of  a 
failure  to  perform  was  contemplated  by  the 
parties  when  the  stipulation  was  given." 

So  far  as  the  measure  of  damages  is  con- 
cerned, it  cannot  be  material  whether  the 
action  be  ex  contractu  or  in  tort. 

"It  is  often  a  question  of  difficulty  to 
determine  whether  an  action  from  its  mere 
nature  or  in  its  form  is  in  case  or  assump- 
sit. .  .  .  Manifestly  the  measure  of 
damages  in  such  cases  cannot  be  altered  in 
any  substantial  respect  by  the  mere  adop- 
tion of  one  form  of  action  rather  than  an- 
other for  the  redress  of  the  same  griev- 
ance." Western  U,  Teleg.  Co.  v.  Westmore- 
land, 151  Ala.  319,  44  So.  382. 

See  also  Tucker  v.  Mobile  Infirmary  Asso. 
191  Ala,  572,  L.R.A.1915D,  1167,  68  So.  4, 
10  N.  Cl  C.  A.  361;  Thompson  v.  Clemens, 
96  Md.  196,  60  L.R.A.  580,  53  Atl.  919. 

After  all,  therefore,  the  question  is  re- 
duced to  whether  or  not  damages  for  per- 
sonal injury  can  be  held  to  have  been  within 
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contemplation  of  the  pasties  at  tfce.tfme 
the  agreement  was  entered  into.  If  so,  then 
there  is  no  valid  reason  why  such  damages 
should  not  bo  recoverable.  In  Culver  v. 
Hill,  supra,  the  court  had  for  consideration 
a  breach  of  an  agreement  on  the  part  of 
the  landlord  to  repair  the  fencing  around 
certain  land  occupied  by  the  tenant,  and  as 
a  result  of  which  much  of  the  crop  being 
grown  was  destroyed  by  Btock  breaking  in. 
It  was  held  that  the  landlord  was  liable  far 
the  injuries  sustained.  It  was  pointed  out 
in  the  opinion  that  it  is  most  difficult  to 
define  any  general  rule  declaring  the  proper 
measure  of  damages  in  the  varying  phases 
of  this  question,  but  that  the  injury  must 
be  the  natural  and  proximate  result  of  the 
tort  or  breach  of  contract  is  the  cardinal 
role.  It  was  there  said:  "For  breaches  of 
warranty,  or  other  contract  in  the  nature 
of  warranty,  'the  damages  must  be  such  as 
may  fairly  be  supposed  to  have  entered  into 
the  contemplation  of  the  parties  when  they 
made  the  contract;  that  is,  must  be  such  as 
might  naturally  be  expected  to  follow  its 
violation.'  .  .  .  Damages  which  are  the 
natural  consequence  of  the  breach  of  the 
covenant  or  contract  can  be  recovered.  De- 
wint  v.  Wiltse,  9  Wend.  325.  'The  plaintiff 
is  entitled  to  such  damages  as  necessarily 
and  naturally  flow  from  the  act  of  the  de- 
fendants.' ...  'It  is,  perhaps,  impos- 
sible to  ascertain  any  one  rule  that  will 
cover  all  classes  of  contract,  in  regard  to 
the  damages  which  may  be  awarded  to  the 
injured  party. '  We  may  add,  we  have  en- 
countered no  question  requiring  judicial  de- 
termination which  is  more  difficult  to  be 
defined  than  a  general  rule,  or  set  of  rules, 
declaring  the  proper  measure  of  damages  in 
the  varying  phases  of  the  inquiry.  That  the 
injury  must  be  the  natural  and  proximate 
result  of  the  tort  or  breach  of  contract  is 
a  cardinal  rule.  Accidental  consequences, 
not  likely  to  ensue  from  the  wrong  done,  are 
generally  too  remote  to  be  the  foundation 
of  a  recovery.  .  .  .  *Fence,'  ex  vi  ter- 
mini,  imports  a  defense  or  protection  of  the 
crop,  or  other  thing  within  the  inclosure. 
Protection  was  its  object,  and  it  was  that 
the  parties  had  in  contemplation.  Destruc- 
tion or  loss  of  the  crop,  if  the  fence  re- 
mained insufficient,  would  naturally  be  ex- 
pected to  follow.  We  think  the  damage  in 
this  case  was  the  natural  and  proximate  re- 
mit of  Culver's  breach  of  contract;  that 
Hill  had  a  right  to  repose  on  Mb  promise 
to  repair,  and  that  the  circuit  court  laid 
down  the  true  rule  for  the  measurement  of 
damages  in  such  a  case  as  this." 

That  case  bears  some  analogy  to  the  one 
here  under  consideration.  Here  the  tenant 
▼as  in  the  occupancy  of  the  house,  the  porch 
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to  which  was. in  an  unsafe  condition  and 
badly  in  need  of  repair  just  at  the  place 
where  one  would  enter  the  room  of  the 
house.  The  tenant,  according  to  the  evir 
deuce,  had  frequently  requested  the  repairs 
to  be  made,  and  the  landlord,  if  the  tenant 
is  to  be  believed,  had  often  promised  to  do 
so.  The  landlord  was  not  only  informed  of 
its  unsafe  condition,  but  admitted  in  his 
testimony  the  necessity  for  repairs  on  the 
porch,  and  that  he  knew  of  the  same,  for 
he  had  seen  it  himself  when  he  went  to  col- 
lect the  rents*  The  tenant  had  informed 
him  that  unless  it  was  fixed  she  would  no 
longer  occupy  the  premises.  It  is  difficult 
to  conceive  that  the  parties  could  have  had 
in  mind  at  the  time  of  the  agreement  to 
repair  any  other  injuries  or  damages  save 
those  resulting  to  the  person  of  the  tenant 
by  falling  through  the  porch,  just  as,  in 
fact,  did  happen.  As  was  said  in  Culver  v. 
Hill,  supra,  "protection  was  its  object,  and 
it  was  that  the  parties  had  in  contempla- 
tion." 

We  have,  therefore,  a  situation  which 
presents  a  case  "out  of  the  ordinary,"  as 
said  in  Cromwell  v.  Allen,  supra,  where  the 
very  facts  and  circumstances  surrounding 
the  parties  all  clearly  indicate  that  the  in- 
juries suffered  were  just  such  as  they  had 
in  contemplation  at  the  time.  Such  being 
the  case,  no  reason  appears  why  these  dam- 
ages are  not  recoverable  in  the  action  ex 
contractu.  We  are  of  the  opinion  there  is 
nothing  in  the  action  of  the  court  of  which 
the  appellant  can  complain.  As  previously 
stated,  much  has  been  written  upon  this 
subject,  and  the  books  abound  with  conflict- 
ing views,  slight  circumstances  at  times  de- 
termining the  result. 

We  prefer  to  confine  the  case  in  hand  to 
the  facts  as  here  presented,  which  may  be 
epitomized  as  follows:  The'  porch  of  the 
house  occupied  by  plaintiff  was  badly  in 
need  of  repair,  and  in  an  unsafe  condition 
at  a  place  necessary  to  be  traversed  by 
plaintiff  in  the  use  of  the  premises.  The 
landlord,  the  defendant,  was  notified  of  its 
condition,  and  saw  it  himself,  and  agreed 
to  repair  the  same.  We  have  previously 
herein  treated  the  question  of  consideration 
in  support  of  such  agreement,  whieh  need 
not  be  repeated.  Reasonable  time  elapsed, 
and  he  failed  to  comply  with  his  promise, 
and  as  a  proximate  result  plaintiff  fell 
through  the  porch  and  sustained  the  inju- 
ries. We  are  aware  that  it  is  held  in  some 
of  the  cases  that,  upon  failure  of  the  land- 
lord to  repair,  the  tenant  should  have  done 
so,  and  could  only  recover  what  it  would 
have  cost  to  have  made  the  necessary  re- 
pairs. In  Culver  v.  Hill,  supra,  however, 
the  court  held  that  the  tenant  had  a  right 
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to  repose  on  his    (landlord's)    promise  to 
repair. 

It  results  from  what  is  here  said  that,  in 
our  opinion,  no  reversible  error  appears, 
and  the  judgment  of  the  court  below  will  be 
affirmed. 


Mayllefd,    Somervllto,    and    Thomas, 

JJ.,  concur. 

Anderson,  Ch.  J.,  and  McGlellan  and 
Sayre,  JJ.,  dissent. 

Petition  for  rehearing  denied  March  23, 1918. 


Annotation 


Liability    of   landlord    for    injury    to    tenant*    from 
defects  in  premises. 


This  note  supplements  notes  on  the 
same  subject  in  34  L.R.A.  824;  34  L.R.A. 
(N.S.)  798;  48  L.R.A.  (N.S.)  917;  L.R.A. 
1916D,  1224;  and  thte  note  in  11  L.R.A. 
(N.S.)  504,  on  the  question  of  liability 
as  affected  by  express  agreement  to 
repair. 

General  rule. 

Supplementing  note  in  L.R.A.1916D, 
1224,  and  earlier  notes  there  referred  to. 

As  shown  in  the  notes  referred  to  and 
as  held  by  the  later  cases,  where  the 
landlord  is  not  guilty  of  any  fraud  or 
concealment  as  to  the  safe  condition  of 
the  demised  premises,  the  tenant  takes 
the  risk  of  their  safe  occupancy,  and  the 
former  is  not  liable  to  the  latter,  or  to 
any  person  enterting  under  his  title  or 
upon  his  invitation,  for  personal  injuries 
sustained  by  reason  of  their  unsafe  con- 
dition. Starr  v.  Sperry  (1918)  — ,  Iowa, 
— ,  167-  N.  W.  531 ;  Murrell  v.  Crawford 
(1918)  102  Kan.  118,  169  Pac.  561; 
Thomasson  v.  Hiatt  (1917)  174  Ky.  293, 
192  S.  W.  19;  Green  v.  Hammond  (1916) 
223  Mass.  318,  111  N.  E.  875;  Kohnle  v. 
Paxton  (1916)  268  Mo.  463,  188  S.  W. 
155;  Bonfleld  v.  Blackmore  (1917)  90 
N.  J.  L.  252, 100  Atl.  161 ;  Samuels  v.  A. 
M.  Realty  Co.  (1917)  165  N.  Y.  Supp. 
979;  Gorski  v.  Consolidated  Rendering 
Co.  (1918)  —  R.  L  — ,  103  Atl.  907; 
Beaulac  v.  Robie  (1917)  —  Vt.  — ,  102 
Atl.  88;  Smith  v.  Wolsiefer  (1916)  119 
Va.  247,  89  S.  E.  115;  Berlin  v.  Wall 
(1918)  —  Va.  — ,  L.R.A.1918D,  161,  95 
S.  E.  394. 

Wker*   the   lamdlord   retain*   control 
of  the  property. 

Supplementing  note  in  L.R.A.1916D, 
p.  1226,  and  earlier  notes  there  referred 
to. 

As  shown  in  the  foregoing  notes,  and 
as  held  by  the  later  cases,  where  prem- 
ises are  leased  to  different  tenants  and 
the  landlord  retains  control  of  a  portion 
thereof  for  their  common  use  and  con- 
venience, the  law  imposes  upon  him  the 
duty  of  using  ordinary  care  to  keep  in 
a   safe   condition    such   portion   of   the 

L.R.A.1918E. 


premises,  and  if  he  is  negligent  in  this 
regard,  and  a  personal  injury  results  to 
a  tenant  by  reason  of  a  defect  due  to  such 
negligence,  he  is  responsible  in  damages 
therefore.     Mudd    v.    Gray    (1917)    — 
Ala.   — ,   75   So.   468;    Starr  v.    Sperry 
(1918)  —  Iowa,  — ,  167  N.  W.  531;  Mul- 
lins  v.  Nordlow  (1916)  170  Ky.  169,  185 
S.   W.   825;   Maran  v.  Peabody   (1917) 
228  Mass.  432,  117  N.  E.  847;  Waters  v. 
Cotting  (1917)  227  Mass.  405,  116  N.  E. 
824;  Yorra  v.  Lynch  (1917)  226  Mass 
153,  115  N.  E.  238;  Stagnaro  v.  Fitz- 
gerald (1916)  224  Mass.  265,  112  N.  E. 
944;  Randall  v.  First  Nat.  Bank  (1918) 
—  Neb.  — ,  167  N.  W.  564;  Petroski  v. 
Mulvanity  (1916)  —  N.  H.  — ,'  99  Atl. 
88;  Fagan  v.  Warrin  (1917)  165  N.  Y. 
Supp.  417;  Albert  v.  Wachsman  (1918) 
169    N.    Y.    Supp.    138;    Jankowsky    v. 
Brown   (1917)   177  App.  Div.   602,   164 
N.  Y.  Supp.  303;  Fagan  v.  Bishop  (1917) 
176  App.  Div.  777,  162  N.  Y.  Supp.  893; 
Tillim  v.  Lipsky  (1916)  161  N.  Y.  Supp. 
343;  Kolbrener  v.  Bob  (1916)  174  App. 
Div.  209,  160  N.  Y.  Supp.  1058;  Drucker 
v.  Cohen   (1916)  159  N.  Y.  Supp.  693; 
Levin   v.   Abrahams    (1916)    158  N.   Y. 
Supp.   784;    Mustavoi   v.    St   John    the 
Baptist   Foundation    (1916)    158   N.    Y. 
Supp.  718;  Stevens  v.  Schweizer  (1916) 
94  Misc.  646,  158  N.  Y.  Supp.  465. 

Where  the  defect  in  the  leased  prem- 
ises is  latent  and  unknown  to  the  lessor, 
even  though  it  is  in  a  portion  of  the 
permises  used  in  common  by  different 
tenants,  the  lessor  is  not  liable  for  in- 
jury to  the  lessee  by  reason  thereof. 
Rankin  v.  Elizabeth  Kountze  Real  Es- 
tate Co.  (1917)  101  Neb.  174, 162  N.  W. 
531,  reversing  (1916)  100  Neb.  69,  158 
N.  W.  378.  And  the  landlord  .is  not  lia- 
ble for  injury  due  to  defects  in  a  portion 
of  the  premises  under  his  control,  where 
the  danger  was  obvious  and  existed  at 
the  time  of  the  lease.  Berlin  v.  Wall 
(1918)  —  Va.  — ,  L.R.A.1918D,  161,  95 
S.  E.  394. 

Ordinarily,  the  question  of  due  care 
to  keep  the  leased  premises  in  a  reason- 
ably   safe    condition    is    for    the   jury. 
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Albert  v.  Wachsman  (1918)  169  N.  Y, 
Supp.  138.  It  is  a  question  for  the  jury 
whether  the  lessor  was  guilty  of  negli- 
gence, and  the  lessee  was  using  due  care, 
where  the  lessor's  attention  had  been 
called  to  the  unsafe  and  dangerous  con, 
dition  of  the  premises.  Stagnaro  v. 
Ktzgerald  (1916)  224  Mass.  265,  112 
X.  EL  944.  For  example,  where  a  tenant 
was  injured  by  falling  plaster  and  the 
lessor's  servant  knew  of  the  wet  place 
in  the  ceiling  from  which  the  plaster 
subsequently  fell,  the  negligence  of  the 
landlord  in  failing  to  repair  a  defective 
pipe  from  which  water  leaked  to  the 
ceiling  is  a  question  for  the  jury.  Druc- 
ker  v.  Cohen  (1916)  159  N.  Y.  Supp. 
693. 

The  question  whether  the  yard  of  an 
apartment  house  was  intended  for  the 
common  use  of  the  tenants  is  for  the 
jury.  Burnett  v.  Superior  Realty  Co. 
(1917)  90  N.  J.  L.  660,  102  Atl.  831. 

The  failure  of  the  landlord  to.  comply 
with  the  statute  by  keeping  the  hallway 
lighted,  is  negligence  on  his  part,  Mus- 
tavi  v.  St.  John  the  Baptist  Foundation 
(1916)  158  N.  Y.  Supp.  717.  Evidence 
that  the  servant  of  the  landlord  left  a 
pail  in  a  hall  having  but  little  light  tends 
to  show  negligence  on  his  part.  Levin 
v.  Abrahams  (1916)  158  N.  Y.  Supp. 
784.  And  evidence  of  notice  to  the 
landlord  of  a  defect  and  his  failure  to 
repair  it  makes  a  prima  facie  case  of 
negligence.  Tillim  v.  Lipsky  (1916)  161 
N.  Y.  Supp.  343. 

Where  there  is  evidence  that  a  safety 
device  in  an  elevator  did  not  work  prop- 
erly and  that  the  defect  could  have  been 
discovered  by  a  proper  inspection,  the 
question  of  the  lessors  negligence  in  the 
use  of  the  elevator,  which  was  in  his 
exclusive  management,  was  for  the  jury. 
Waters  v.  Cotting  (1917)  227  Mass.  405, 
116  N.  E.  824. 

It  is  improper  to  instruct  the  jury  that 
the  lessor  was  under  the  duty  of  making 
such  inspection  of  a  porch  railing  at- 
tached to  a  porch  used  in  common  by 
different  tenants,  as  would  naturally  dis- 
close a  defect  if  any  existed,  since  it 
imposes  too  great  a  burden  upon  the 
landlord.  Burtis  v.  Davison  (1917)  — 
Mich.  — ,  165  N.  W.  670. 

Defect  in  a  portion  of  premises  not 
intended  for  common  use. 

Cellar  steps  in  an  apartment  house 
from  the  street  to  the  basement  are  not 
&  portion  of  the  premises  which  the  les- 
sor invites  the  tenants  to  use,  and  hence 
ae  is  not  liable  for  a  personal  injury 
gying  to  failure  to  equip  the  same  with 
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a  railing.    Auerbach  v.  Eabiner  (1917) 
165  N.  Y.  Supp.  428. 

So,  where  a  tenant  of  an  apartment 
used  certain  property  under  the  control 
of  the  landlord,  unknown  to  the  latter, 
and  invited  a  third  person  to  use  the 
same  to  deliver  goods  to  him,  the  land- 
lord is  not  liable  to  such  person  for  per- 
sonal injuries  received  through  a  defect 
in  such  portion  of  the  premises.  Kelly 
v.  McGreevy  (1918)  182  App.  Div.  584, 
169  N.  Y.  Supp.  923. 

Liability  under  express  agreement  to 
repair. 

Supplementing  notes  in  L.R.A.1916D, 
p.  1227,  and  earlier  notes  there  referred 
to. 

As  pointed  out  in  EUrt  v.  Coleman, 
ante,  213,  the  great  weight  of  authority, 
numerically  at  least,  denies  the  liability 
of  the  landlord  for  injuries  from  defects 
in  the  leased  premises,  the  possession  of 
which  passes  to  the  tenant,  even  where 
the  landlord  has  covenanted  to  keep  the 
premises  in  repair,  except  in  cases  where 
the  landlord  conceals  a  latent  defect  in 
the  premises,  or  is  guilty  of  some  fraud 
or  misrepresentation  with  reference 
thereto,  or  leases  the  property  for  some 
public  use.  The  general  question  as  to 
the  purpose  for  which  the  property  is 
leased  upon  the  liability  of  the  landlord 
for  injuries  to  third  persons,  as  well  as 
the  question  as  to  the  relation  existing 
between  the  person  injured  and  the  land- 
lord as  affecting  his  liability,  is  dis- 
cussed in  a  series  of  notes  in  L.R.A. 
1916F,  1081-1163.  Upon  the  specific 
question  as  to  the  liability  of  a  lessor 
of  Droperty  to  be  used  for  a  public  pur- 
pose, for  injuries  to  third  persons,  see 
note  in  L.R.A.1915B,  364.  As  to  the  lia- 
bility of  a  landlord  to  a  third  person 
not  in  privity  with  the  tenant,  see  note 
in50L.R.A.(N.S.)  286. 

As  heretofore  pointed  out,  the  general 
rule  is  that  an  action  ex  delicto  cannot 
be  maintained  to  recover  damages  based 
upon  a  landlord's  breach  of  covenant  to 
repair,  where  the  damages  claimed  are 
for  personal  injuries  due  to  defects  in 
the  leased  premises  in  the  possession  of 
the  tenant.  This  rule  is  denied  in  a  few 
cases  which  have  been  specifically,  re- 
ferred to  in  notes  in  this  series,  and,  as 
pointed  out  in  such  notes,  the  decisions 
may  be  attributed  either  to  a  failure  to 
apply  the  distinction  between  actions  ex 
contractu  and  actions  ex  delicto,  or  to 
confusing  cases,  where  the  premises  were 
leased  for  some  public  purpose  of  such 
a  character  as  to  impose  upon  the  land- 
lord the  duty  of  seeing  that  the  same 
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are  kept  in  repair,  or  eases  where  the 
landlord  retained  possession  of  a  por- 
tion of  the  leased  premises  for  the  com- 
mon use  of  different  tenants.  Of  course, 
wherever  there  is  a  common-law  duty 
based  upon  the  ownership  of  property, 
upon  the  owner,  whether  he  is  a  land- 
lord or  not,  to  keep  the  same  free  from 
dangerous  defects,  the  negligent  failure 
to  perform  this  duty  will  amount  to  a 
tort  rendering  the  landlord  liable  for 
injuries  resulting  therefrom.  It  is,  how- 
ever, a  cardinal  principal  of  law  that  a 
mere  breach  of  contract  does  not  in  and 
of  itself  constitute  a  tort. 

The  following  cases,  decided  subse- 
quently to  the  notes  referred  to,  sustain 
the  general  rule  stated :  Grazer  v.  Flana- 
gan (1918)  —  CaL  App.  — ,  170  Pac. 
1076;  Lane  v.  Raynes  (1916)  223  Mass. 
514,  112  N.  E.  152;  Kohnle  v.  Paxton 
(1916)  263  Mo.  463,  188  S.  W.  155; 
Roman  v.  King  (1918)  —  Mo.  App.  — , 
202  S.  W.  1590;  McBride  v.  Gurney 
(1916)  —  Mo.  App.  — ,  185  S.  W.  735; 
Silverman  v.  Isaac  (1918)  —  App.  Div. 
— ,  170  N.  Y.  Supp.  290. 

On  this  point,  in  Murrell  v.  Crawford 
(1918)  102  Kan.  118,  169  Pac.  561, 
the  court  declares  that  personal  injuries 
are  too  remote  to  be  included  as  an 
element  of  damages  to  be  recovered  in 
an  action  for  breach  of  covenant  to 
repair.  It  is  said  that  loss  of  life  or 
limb  was  not  the  natural  or  probable 
consequence  which  ordinarily  and  rea- 
sonably can  be  anticipated  from  the 
breach  of  a  convenant  to  make  repairs 
on  a  dwelling  house. 

The  mere  fact  that  the  landlord  agrees 
to  pay  for  material  and  lumber  for  mak- 
ing certain  repairs  does  not  render  him 
liable  for  personal  injuries  received 
while  repairs  are  being  made,  due  to  the 
negligence  of  the  person  making  the 
same.  Sorenson  v.  Kalamazoo  Auto 
Sales  Co.  (1918)  —  Mich.  — ,  167  N.  W. 
982. 

The  holding  in  Hart  v.  Coleman, 
that  the  landlord  is  liable  ex  contractu 
for  personal  injuries  resulting  to  a  ten- 
ant from  his  breach  of  agreement  to 
repair  premises  dangerously  defective, 
is  opposed  to  all  the  cases  included  in 
the  notes  heretofore  referred  to,  whether 
such  cases  hold  the  landlord  liable  or 
deny  his  liability;  for  both  classes  of 
cases  either  assume  or  expressly  hold 
that  the  landlord  is  not  liable  ex  con- 
tractu for  injuries  of  this  character. 

It  has  been  held  that,  while  an  action 
in  tort  cannot  be  maintained  by  a  tenant 
against  the  landlord  to  recover  damages 
for  personal  injuries  due  to  defects  in 
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the  leased  premises,  where  the  landlord 
had  agreed  Lo  repair,  yet  an  action  will 
lie  to  recover  for  Buch  injuries,  where  it 
is  based  upon  the  negligent  failure  of 
the  landlord  to  make  repairs  according 
fro  his  agreement.  Robinson  v.  HeU 
(1916)  128  Md.  645,  98  Atl.  195. 

In  Keiper  v.  Anderson  (1917)  138 
Minn.  392,  L.R.A.1918C,  229,  165  N.  W. 
237,  it  is  held  that  a  recovery  may  be 
had  for  death  due  to  using  an  unheated 
apartment,  where  the  action  is  based 
upon  the  negligence  of  the  lessor  in  fail- 
ing to  perform  his  agreement  to  heat 
the  same. 

The  fact  that  the  scope  of  the  decision 
in  Hart  v.  Coleman,  ante,  — ,  is  limited 
to  cases  where  the  premises  were  badly 
in  need  of  repair,  and  in  an  unsafe  con- 
dition at  a  place  necessary  to  be  used 
by  the  lessee  in  the  use  of  the  premises, 
also  seems  to  put  this  case  in  opposition 
to  that  class  of  eases  referred  to  in  the 
notes  in  34  L.R.A.(N.S.)  808;  48  L.R.A. 
(N.S.)  921;  and  L.R.A.1916D,  1228, 
holding  that,  even  though  the  landlord 
would  otherwise  be  liable  for  his  failure 
to  repair  dangerous  defects  in  the  leased 
premises,  yet,  if  the  tenant  knew  of  such 
defects  and  continued  to  use  the  prem- 
ises, he  was  guilty  of  contributory  neg- 
ligence, which  precluded  his  recovery 
from  the  landlord.  Among  the  cases 
referred  to  in  these  notes,  see  Staples  v. 
Case  (1915)  43  App.  D.  0.  477,  where  it 
is  assumed  that  although  the  landlord 
might  be  liable  for  personal  injuries  to 
his  tenant  for  failure  to  repair  defects 
in  the  leased  premises,  yet  the  tenant 
cannot  recover  where  she  uses  a  stair- 
way with  knowledge  of  its  defective  and 
dangerous  condition. 

And  see  Cavalier  v.  Pope  [1905]  2  K. 
B.  (Eng.)  757,  74  L.  J.  K.  B.  N.  S.  857, 
54  Week.  Rep.  68,  93  L  T.  N.  S.  475, 
21  Times  L.  R.  747,  holding  that  an 
agreement  by  a  landlord  to  repair  can- 
not be  taken  to  have  invited  the  tenant, 
pending  repairs,  or  after  the  expiration 
of  a  reasonable  time  when  such  repairs 
ought  to  have  been  made,  to  remain  in 
occupancy  of  the  premises  on  the  foot- 
ing that  as  between  them  the  premises 
are  to  be  taken  as  repaired.  And  also 
Thompson  v.  Clemens  (1903)  96  Md. 
196,  60  L.R.A.  580,  53  Atl.  919,  holding 
that,  when  the  landlord  is  under  con- 
tract to  keep  the  premises  in  repair,  and 
is  notified  of  the  need  of  them,  and  fails 
to  make  them,  if  the  property  cannot 
safely  be  occupied,  the  tenant  can  ordi- 
narily abandon  it.  Hence,  if,  with 
knowledge  of  such  condition  he  remains 
on  the  premises,  as  a  general  rule   he 
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▼ill  be  denied  the  right  to  recover  for 
injuries  received  thereby,  on  the  ground 
of  his  contributory  negligence,  even  if 
the  landlord  was  also  negligent. 

Another  class  of  cases  referred  to  in 
Hast  v.  Coleman  are  those  cases  pass- 
ing upon  the  liability  of  the  landlord  for 
injuries  to  the  personal  property  of  the 
tenant  due  to  the  defective  condition  of 
the  leased  premises.  For  cases  of  this 
character,  see  note  in  L.R.A.1917B,  225, 
as  to  the  liability  of  a  landlord  to  a 
tenant  for  damage  by  water,  and  other 
notes  therein  referred  to.  An  examina- 
tion of  these  cases  will  show  that  the 
character  of  the  repair  was  such  that 
the  natural  and  proximate  result  of  the 
failure  to  make  the  same  would  be  the 
injury  to  the  tenant's  property  com- 
plained of,  and  the  tenant  was  not  guilty 
of  contributory  negligence  in  continuing 
to  use  the  leased  premises. 

Obvious  defects. 

Where  basement  stairs  were  so  con- 
structed as  to  amount  to  a  nuisance,  the 
lessee  of  the  premises,  or  an  invitee,  can- 
not hold  liable  the  lessor  for  an  injury 
received  by  reason  of  such  defective 
construction.  Pizzano  v.  Shuman  (1918) 
229  Mass,  240,  118  N.  E.  229. 

Vegligemee  in  MUfclng;  repairs. 

Supplementing  note  in  L.R.A.1916D, 
1227,  and  earlier  notes  there  referred  to. 

As  shown  in  the  foregoing  notes,  even 
though  a  landlord  is  under  no  obligation 
to  keep  the  leased  premises  in  repair,  he 
is  nevertheless  liable  for  personal  in- 
juries resulting  from  his  negligence  in 
making  repairs  frequently  undertaken 
by  him.  R.  C.  H.  Covington  Co.  v. 
Masonic  Temple  Co.  (1917)  176  Ky.  729, 
LR.  A.1918A,  436,  197  S.  W.  420  j  Wad- 
leigh  v.  Bumford  (1918)  229  Ma&s.  122, 
118  N.  E.  265;  Vollrath  v.  Stevens 
(1918)  —  Mo.  App.  — ,  202  S.  W.  283; 
Branigan  v.  Lederer  Realty  Corp.  (1917) 
--  R.  L  — ,  101  Atl.  122. 

The  mere  falling  of  plaster  after  the 
ceiling  has  been  repaired  by  the  lessor 
raises  no  presumption  of  negligence  on 
his  part.  Wadleigh  v.  Bumford  (1918) 
229  Mass.  122,  118  N.  E.  265. 

The  fact  that  the  landlord  gratuit- 
ously made  repairs  imposes  upon  him  no 
duty  to  continue  to  make  repairs  or  to 
keep  the  premises  in  repair.  Vollrath 
v.  Stevens  (1918)  —  Mo.  App.  — ,  202 
S.  W.  283. 

Contributory  negligence  of  the  ten- 


Supplementing  note  in   L.R.A.1916D, 


p.  1228,  and  earlier  notes  there  referred 
to. 

See  also  supra,  "Liability  under  ex- 
press agreement  to  repair." 

The  failure  of  the  tenant  to  repair 
defects  in  the  leased  premises  due  to 
the  negligence  of  the  landlord,  or  his 
failure  to  remove  from  the  premises, 
does  not,  as  a  matter  of  law,  constitute 
contributory  negligence  on  his  part.  Stev- 
ens v.  Schweizer  (1916)  94  Misc.  646, 
158  N.  Y.  Supp.  465. 

The  use  by  a  tenant  of  stairs  known 
by  him  to  be  unsafe  does  not,  as  a  mat- 
ter of  law,  constitute  contributory  neg- 
ligence, although,  if  he  leases  premises 
knowing  of  structural  defects  in  the 
stairway,  he  will  be  held  to  have  as- 
sumed the  risk  of  injury  therefrom, 
unless  the  injury  was  due  to  the  negli- 
gence of  the  landlord  in  not  properly 
maintaining  the  same.  Fagan  v.  War- 
rin  (1917)  165  N.  Y.  Supp.  417. 

Where  a' tenant  walked  into  an  open 
elevator  well,  the  question  of  his  con- 
tributory negligence,  and  the  negligence 
of  the  lessor  in  leaving  the  well  open  is 
for  the  jury.  Stump  v.  Burns  (1916) 
219  N.  Y.  306,  114  N.  E.  346. 

The  lessor  of  a  building  in  which  there 
is  a  freight  elevator  used  by  the  tenant 
is  not  liable  to  a  third  person  visiting 
the  tenant,  for  personal  injuries  received 
from  walking  into  an  elevator  well  left 
open  through  the  negligence  of  the  les- 
see's employee.  Bonfield  v.  Blackmore 
(1917)  90  N.  J.  L.  252, 100  Atl.  161. 

As  a  matter  of  law  it  does  not  consti- 
tute contributory  negligence  for  a  ten- 
ant to  remain  in  possession  of  the  leased 
premises  where  the  landlord  left  a  door 
in  an  incomplete  condition  after  repair- 
ing it.  Flam  v.  Greenberg  (1916)  158 
N.  Y.  Supp.  670. 

Where  a  tenant  used  a  stairway  con- 
taining a  defective  banister,  and  with 
knowledge  of.  the  defect  leaned  on  the 
banister,  he  cannot  recover  for  the 
injurv  resulting.  Kuschner  v.  Cohen 
(1£L7)  162  N.  Y.  Supp.  998.   ' 

Where  a  relative  of  a  tenant  had  vis- 
ited the  tenant  so  frequently  that  he 
knew  of  the*  obvious  danger  of  walking 
down  a  stairway  when  it  was  not  lighted, 
his  use  of  the  stairway  without  lighting 
it  constitutes  an  assumption  of  the  risk 
of  an  injury  therefrom.  Klein  v.  Nas- 
sau-Beekman  Investing  Co.  (1918)  169 
N.  Y.  Supp.  500. 

Statutory  provisions. 

j  Supplementing  note  in  L.R.A.1916D. 
p.  1228,  and  earlier  notes  there  referred 
to. 
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Where  a  tenant  has  notified  the  land- 
lord of  a  defect  in  a  stairway,  the  sub- 
sequent use  by  him  of  such  stairway, 
which  was  apparently  sound,  aside  from 
this  defect,  does  not  preclude  him  from 
recovering  for  injuries  received  from 
other  defects  therein.  Alexander  v. 
Owen  (1916)  18  Ga.  App.  326,  89  S.  E. 
437. 

The  lessor  is  not  liable  for  personal 
injuries  to  a  tenant  from  a  defective 
condition  of  the  leased  premises,  unless 
he  is  notified  of  the  defect  and  negli- 
gently fails  to  repair.  Ledbetter  v. 
Gibbs  (1917)  19  Ga,  App.  485,  91  S.  E. 
875;  Adams  v.  Klasing  (1917)  20  Ga. 
App.  203,  92  S.  E.  960;  Augusta-Aiken 
R.  &  Electric  Corp.  v.  Hafer  (1917)  — 
Ga.  App.  — ,  94  S.  E.  252. 

It  is  the  duty  of  the  tenant  to  refrain 
from  using  the  defective  portion  of  the 
premises  if  attended  with  danger.  Led- 
better v.  Gibbs   (Ga.)  supra. 

The  lessor  is  not  liable  for  injuries 
due  to  the  defective  construction  of  a 
building  which  he  did  not  himself  con- 
struct or  cause  to  be  constructed.  Ad- 
ams v.  Klasing  (1917)  20  Ga.  App.  203, 
92  S.  E.  960. 

Under  the  Georgia  statute  a  tenant 
may  recover  from  the  landlord  for  per- 
sonal injuries  due  to  the  failure  of  the 
landlord  to  keep  the  premises  in  repair 
after  he  has  been  given  notice  by  the 
tenant  of  the  necessity  of  making  re- 
pairs.    Realty   Bond   &   Mortg.    Co.   v. 


Herley  (1917)  19  Ga.  App.  186,  91  S.  E. 
254. 

In  Louisiana  the  Code  makes  the  land- 
lord liable  for  any  damages  which  may 
result  from  his  neglect  to  keep  the  leased 
premises  in  repair.  Boutte  v.  New  Or- 
leans Terminal  Co.  (1916)  139  La*  945, 
72  So.  513;  Ciaccio  v.  Carbajal  (1917) 
142  La.  125,  76  So.  583. 

But  the  landlord  is  not  liable  for  the 
injuries  resulting  to  the  tenant  from 
defects  in  the  premises  which  it  was  the 
duty  of  the  latter  to  repair.  Moore  v. 
Aughey  (1918)  142  La.  1042,  78  So.  110. 

Nor  is  he  liable  for  injury  to  the  ten- 
ant in  consequence  of  the  dangerous  con- 
dition of  the  leased  premises,  of  which 
the  tenant  had  knowledge  and  of  which 
he  assumed  the  risk.    Ibid. 

Miscellaneous. 

Where  the  lessee  contracted  to  make 
the  necessary  repairs,  his  guest  cannot 
hold  the  lessor  liable  for  injuries  re- 
ceived from  a  defect  in  the  premises  due 
to  the  failure  of  the  lessee  to  keep  the 
same  in  repair.  Elefante  v.  Pizitz 
(1918)  182  App.  Div.  819,  169  N.  Y. 
Supp.  910. 

Where  the  injury  complained  of  by 
the  tenant  was  due  to  the  negligence  of 
another  tenant  in  failing  to  replace  a 
cover  to  an  opening,  the  landlord  is  not 
liable  therefor.  Sledzinska  v.  Pilier 
(1916)  175  App.  Div.  192,  161  N,  Y. 
Supp.  997.  A.  G.  S. 
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JOSIAH  T.  MILLER,  Respt., 

v. 

THOMAS  J.  CLARY  et  al.,  Impleaded,  etc., 

Appts. 

(210  N.  Y.  127,  103  NT.  E.  1114.) 

Easement  —  grant  of  power  —  running 

with  land. 

1.  A  grant  with  a  conveyance  of  real  es- 
tate of  not  more  than  a  certain  amount  of 
power  from  a  wheel  in  grantor's  mill  to 

v> 
Note.  —  The  opinion   in  the   above   case 

contains  an  interesting  and  important  dis- 
cussion of  the  question  as  to  whether  an 
affirmative  or  positive  covenant  runs  with 
the  land.  The  covenant  involved  in  the  in- 
stant case  was  one  to  construct  and  main- 
tain a  shaft  to  carry  water  power;  in  this 
connection  see  the  note  to  Merrifield  v. 
Canal  Comrs.  67  L.ILA.  369,  and  especially 
page  462  of  that  note,  dealing  with  the 
question  whether  the  covenants  run  with 
the  land. 
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propel  machinery  in  a  building  on  the  pro- 
perty granted  creates  an  easement  which 
runs  with  the  land. 

For  other  cases,  eee  Easements,  HI.  in  Dig. 
1-32  N.  8. 

Covenant  —  to  construct  shaft  —  liabil- 
ity of  assignee. 

2.  A  covenant  by  a  grantor  of  land  and 
power  for  use  on  it  to  construct  and  main- 
tain a  shaft  to  carry  the  power  to  his  line 
and  furnish  a  good  connection  there  to  the 
grantee  does  not  run  with  the  land,  so  as 
to  bind  the  assignees  of  the  covenantor. 
For  other  cases,  see  Covenants  and  Condi- 
tions, IV.  in  Dig.  1-32  N.  8. 

(December  30,  1913.) 

APPEAL  by  defendants  Clary  et  al.  from 
a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court,  Fourth  Department, 
affirming  a  judgment  of  a  Special  Term  for 
Seneca  County  in  plaintiff's  favor  in  an 
action  for  the  construction  of  certain  deeds 
and  for  the  enforcement  of  the  covenant* 
in  said  deeds.    Modified  and  affirmed. 
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Statement  by  Cuddebaok,  J.: 

This  is   an    action   to   construe   a   deed 
granting  an  easement,  and  to  enforce  cer- 
tain covenants   relating  to  the   easement. 
Id  and  prior  to  the  year  1872,  the  Phcenix 
Hills  was  seized  in  fee  and  possessed  of 
certain  lands  on  the  Seneca  river  in  the 
village  of  Seneca  Falls.    There  was  erected 
on  such  lands  a  flouring  mill  operated  by 
water  drawn    from   the   river.     The   land 
to  the  east  of  the  mill  property  and  lower 
down  the   river    was    also   owned   by   the 
Phamix   Mills.      This    land,    in    the    year 
1872,  the  mill  company  divided  into  four 
lots,  and  on  May  18th  of  that  year  con- 
veyed the   easterly   lot,   which   was   taken 
off  the  easterly  end  of  the  land,   to  one 
Zalinski.     The  deed,   after  describing  the 
property   conveyed,   continued    as   follows : 
"Together  with  sufficient  power  (subject  to 
the  elements)    from   a  wheel  in    the   Old 
Stone  Mills  or  Jewett  Building  to  turn  a 
shaft  and   propel   machinery  in  the  base' 
ment  of  any  building  to  be  erected  on  the 
premises    hereby    conveyed    not    requiring 
more  than   fifteen   horse   power,   provided, 
however,  that  such  machinery  shall  be  con- 
fined to  the  basement  stories  of  such  build- 
ing and  shall  not  be  used  elsewhere,  nor 
shall   said    shaft    ever    be   used    for    any 
other   purpose   than    operating   machinery 
in  said  basement;   and  provided  also  that 
said  shaft   shall   be   put   up   at   the   sole 
expense  of  said  party  of  the  second  part, 
and  shall  be  properly  connected  with  the 
shaft   running   from   said  mill,   and   shall 
be  made  and  put  up  in  a  manner  to  be 
approved   by  the  said   party   of  the   first 
part,  and  said  shaft  and  machinery  shall 
at  all  times  be  kept  in  good  condition  by 
said  party   of  the  second  part,  and  shall 
be  operated    in   a  proper   and    economical 
manner,  and  said  power  is  to  be  used  in 
common  with  all  other  persons  who  shall 
be  entitled    to    power   from    said    wheel/' 
Following  the  clause  quoted,  the  deed  con- 
tained certain  exceptions  and  reservations, 
and  then    the   following   covenant   on   the 
part  of  the  grantor:     "Said  party  of  the 
first  part   shall  keep   said  wheel   in   said 
mill   in   good   condition,    and    operate   the 
same  economically,  and  construct  and  main- 
tain said  shaft  of  proper  dimensions  to  the 
west  line  of  said  lot,  affording  said  party 
of  the  second  part  a  good  connection  there- 
with at  his  west  line."     Subsequently,  in 
the  same  year,  the  Phcenix  Mills  conveyed 
to  different   individaulB   the   two    lotB    to 
the  west  of  the  Zalinski  lot,  and  the  deed 
in  each  instance  contained  practically  the 
same  provisions  as  the  Zalinski  deed,  ex- 
cept that  the  grantee  agreed  to  construct 
and  maintain  the  shaft  to  transmit  power 
over  the    land*  conveyed    to   him '  to   the 
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adjoining  lots  on  the  east  thereof.  Still 
later,  in  the  same  year,  the  Phoenix  Mills 
conveyed  the  fourth  lot,  which  adjoins  the 
mill  property,  to  a  fourth  person  by  deed 
which  contained  practically  the  same  clauses 
as  the  Zalinski  deed.  Thereafter  the 
Phoenix  Mills  for  a  time  transmitted 
power  under  the  provisions  of  its  deeds 
aforesaid  to  lots  I,  2,  and  3.  No  power 
was  transmitted  to  the  fourth  lot.  Since 
about  the  year  1890  no  power  has  been 
transmitted  to  any  of  the  lots,  and  the 
appliances  for  conveying  the  power  have 
been  destroyed  by  the  elements  or  other- 
wise. In  1873  the  Phcenix  MiHs  conveyed 
the  mill  property  by  deed,  "excepting  and 
reserving,  however,  all  such  rights  and 
privileges  as  have  been  conveyed  by  the 
party  of  the  first  part  to"  Zalinski  and 
the  other  grantees  aforesaid.  Subsequently 
the  property  was  conveyed  to  the  defend- 
ants Clary  by  deed  containing  the  Bame 
exceptions  and  reservations.  The  plain- 
tiff is,  and  for  several  years  has  been,  the 
owner  of  all  four  lots  to  the  east  of  the 
mill  property  conveyed  to  Zalinski  et  al. 
There  is  now  upon  the  mill  property  an 
electric  power  plant  operated  by  the  de- 
fendant the  Geneva-Seneca  Electric  Com- 
pany under  lease  from  the  owners.  There 
are  several  wheels  in  the  power  plant  which 
are  run  by  water  from  the  Seneca  river. 
The  object  of  this  action  is  to  secure  a 
construction  of  the  covenants  and  stipula- 
tions in  the  deeds  to  Zalinski  and  others, 
to  compel  the  defendants  Clary  to  keep 
and  observe  such  covenants  and  stipula- 
tions, and  to  require  said  defendants  to 
furnish  "power  at  the  plaintiff's  buildings 
and  convey  such  power  at  their  own  cost 
and  expense,  and  by  their  own  appliances', 
to  the  plaintiff's  buildings."  The  judgment 
was  in  favor  of  the  plaintiff  on  all  points. 
There  are  many  other  facts  found  by  the 
court  below,  but  the  foregoing  is  a  sufficient 
statement  for  present  purposes. 

Mr.  William  S.  MacDonald,  with 
Messrs.  Hammond  &  Moran,  for  appel- 
lants: 

The  provision  of  the  Phcenix  Mills  deeds, 
whereby  it  was  agreed  to  furnish  power  to 
the  four  purchasers  of  lots  for  use  by 
them  in  the  buildings  to  be  erected  on 
such  lots,  was  a  collateral  covenant  entered 
into  in  connection  with  the  grant  of  such 
lots,  but  it  did  not  immediately  relate 
to  the  estate  granted  nor  to  the  balance  of 
the  estate  remaining  in  the  covenantor. 

Spencer's  Case,  5  Coke,  16a,  Smith,  Lead. 
Cas.  60,  15  Kng.  Rul.  Cas.  233;  Dolph  v. 
White,  12  N.  Y.  301;  Coffin  v.  Talman,  8 
N.  Y.  466;  Gerard,  Titles,  4th  ed.  p.  523; 
Cole  v.  Hughes,  54  N.  Y.  444,  13  Am.  Rep. 
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611;  Hills  v.  Miller,  3  Paige,  254,  24  Am. 
Dec.  218;  Watertown  v.  Cowen,  4  Paige, 
510,  27  Am.  Dec.  80;  Jones,  Easements, 
§§  838-841;  Douglas  v.  Coon  ley,  84  Hun, 
158,  32  N.  Y.  Supp.  444. 

Messrs*  Hawley  A  Carmer,  for  respond- 
ent: 

The  covenants  to  furnish  power  are 
obligatory  upon  the  defendants  Clary  as 
successors  in  title  to  the  Phoenix  Mills,  the 
original  grantor,  and  inure  to  the  benefit 
of  the  plaintiffs  as  successors  in  title  to 
the  original  grantees. 

Gould  v.  Partridge,  52  App.  Div.  40, 
64  N.  Y.  Supp.  870;  Columbia  College  v. 
Lynch,  70  N.  Y.  440,  26  Am.  Rep.  615; 
Hills  v.  Miller,  3  Paige,  254,  24  Am.  Dec. 
218;  Quackenboss  v.  Lansing,  6  Johns,  49; 
Nye  v.  Hoyle,  120  N.  Y.  195,  24  N.  E.  1; 
Brown  v.  McKee,  57  N.  Y.  684. 

The  contention  of  the  appellants  that 
there  has  been  no  practical  construction  by 
the  parties  or  their  predecessors  of  the 
intention  and  effect  of  these  provisions 
relating  to  furnishing  power  that  is  con- 
trolling is  not  tenable. 

Carthage  Tissue  Paper  Mills  v.  Carthage, 
200  N.  Y.  1,  93  N.  E.  60 ;  Olmsted  v.  Loomis, 
9  N.  Y.  423;  New  York  v.  New  York  City 
R.  Co.  193  N.  Y.  543,  86  N.  E.  565;  Gould 
v.  Partridge,  52  App.  Div.  40,  64  N.  Y. 
Supp.  870;  Columbia  College  v.  Lynch,  70 
N.  Y.  440,  26  Am.  Rep.  615. 

There  has  been  no  abandonment  by  the 
plaintiff  or  his  predecessors  of  any  of  the 
rights  and  privileges  conveyed  by  the  deeds. 

Smyles  v.  Hastings,  22  N.  Y.  217;  White's 
Bank  v.  Nichols,  64  N.  Y.  65;  Snell  v. 
Levitt,  110  N.  Y.  595,  1  L.R.A.  414,  18 
N.  E.  370;  Welsh  v.  Taylor,  134  N.  Y.  450, 
18  L.R.A.  535,  31  N.  E.  896;  Roby  v.  New 
York  C.  &  H.  R.  R.  Co.  142  N.  Y.  176,  36 
N.  E.  1053;  Hopkins,  Real  Prop.  345;  10 
Am.  &  Eng.  Enc.  Law,  2d  ed.  435. 

Guddebaok,  J.,  delivered  the  opinion  of 
the  court: 

There  can  be  no  question  but  that. the 
words,  "together  with  sufficient  power  (sub- 
ject to  the  elements)  from  a  wheel  in  the 
Old  Stone  Mills  or  Jewett  Building  to  turn 
a  shaft  and  proper  machinery"  on  the 
grantee's  premises,  contained  in  the  deeds 
from  the  Phoenix  Mills  to  Zalinski  and 
others,  constituted  the  grant  of  an  ease- 
ment, nor  any  doubt  but  that  the  privilege 
granted  was  for  the  benefit  of  the  land 
conveyed,  and  an  easement  that  ran  with 
the  land.  Nye  v.  Hoyle,  120  N.  Y.  195, 
24  N.  E.   1. 

The  question  arises  on  the  subsequent 
covenant  to  transmit  the  power,  contained 
in  the  following  provision:  "Said  party 
of  the  first  part  shall  keep  said  wheel  in 


said  mill  in  good  condition,  and  operate 
the  same  economically  and  construct  and 
maintain  said  shaft  of  proper  dimensions 
to  the  west  line  of  said  lot,  affording  said 
party  of  the  second  part  of  a  good  con- 
nection therewith  at  this  west  line." 

There  is  now  a  wheel  operated  in  the 
defendants'  power  plant  which  answers  to 
the  language  of  the  deeds,  and,  therefore, 
we  are  not  concerned  here  with  the  cove- 
nant of  the  grantor  to  keep  the  wheel  in 
good  condition  and  operate  the  same. 

But  there  is  no  shaft  or  other  con- 
trivance to  carry  power  from  the  wheel  to 
the  lands  conveyed.  By  the  judgment  ap- 
pealed from  it  is  decreed  that  the  covenants 
in  the  deed  of  the  Phoenix  Mills  to  the 
plaintiff's  predecessors  in  title,  whereby  the 
grantor  undertook  to  "construct  and  main* 
tain  a  shaft  of  proper  dimensions  to  the 
west  line  of"  the  plaintiff's  land,  is  a 
covenant  binding  on  the  defendants,  and 
the  judgment  orders  them  to  comply  with 
and  fulfil  such  covenant. 

The  covenant  to  construct  and  maintain 
the  shaft  is  known  in  the  law  as  an  affirma- 
tive or  positive  covenant.  It  compels  the 
covenantor  to  submit,  not  merely  to  some 
restriction  in  the  use  of  his  property,  but 
compels  him  to  do  an  act  thereon  for  the 
benefit  of  the  owner  of  the  dominant  estate. 

It  is  the  established  rule  in  England  that 
such  a  covenant  does  not  run  with  the 
land,  and  cannot  be  enforced  against  a  sub- 
sequent owner  of  the  servient  estate,  either 
at  law  or  in  equity.  Haywood  v.  Bruns- 
wick Permanent  Ben.  Bldg.  Soc.  L.  R.  8 
Q.  B.  Div.  403,  51  L.  J.  Q.  B.  N.  S.  73,  45 
L.  T.  N.  S.  699,  30  Week.  Rep,  299;  Lon- 
don &  S.  W.  R.  Co.  v.  Gomm,  L.  R.  20 
Ch.  Div.  562,  51  L.  J.  Ch.  N.  S.  530,  46 
L.  T.  N.  S.  449,  30  Week.  Rep.  620;  Auster- 
berry  v.  Oldham,  L.  R.  29  Ch.  Div.  750, 
55  L.  J.  Ch.  N.  S.  633,  53  L.  T.  N.  S. 
543,  44  Week.  Rep.  807,  49  J.  P.  532,  15 
Eng.  Rul.  Cas.  258;  11  Laws  of  England 
(Halsbury),  pp.  237,  248.  There  are, 
however,  certain  exceptions  to  this  rule, 
as  covenants  to  repair  fences  on  boundary 
lines,  to  repair  private  ways,  and  covenants 
in  leases.     Id. 

Some  of  the  courts  of  this  country  have 
taken  a  different  view,  notably  the  Massa- 
chusetts supreme  court.  In  Whittenton 
Mfg.  Co.  v.  Staples,  164  Mass.  319,  29 
L.R.A.  500,  41  N.  E.  441,  it  is  held  that  a 
stipulation  in  the  deed  of  a  mill  site  that 
the  grantee  and  his  assigns  shall  pay  one 
fifth  of  the  damages  caused  by  flowage 
from  a  dam  is  a  covenant  running  with  the 
land,  and  binds  the  grantee,  his  heirs  and 
assigns.  Pomeroy  in  his  work  on  Equity 
Jurisprudence  takes  the  same  view,  namely, 
that  affirmative  covenants  may  be  enforced 
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in  equity,  and   criticises  the  English   de- 
cisions.   3  Pom.  Eq.  Jur.  3d  ed.  §  1295. 

The  question  as  to  the  force  of  such  posi- 
tive covenants  was  raised  in  this  court  by 
counsel  in  the  case  of  Nye  v.  Hoyle,  supra, 
hit  was  not  decided.  In  that  case  a  subse- 
quent grantee  rebuilt  a  dam,  pursuant  to 
a  covenant  of  his  grantor,  contained  in  a 
contract  fur  the  use  in  common  by  the 
parties  iu  the  contract  of  the  water  in  a 
pond,  and  he  sought  to  recover  a  part  of 
tie  expense  of  rebuilding  from  the  other 
oaers  of  the  water.  The  court  held  that 
the  covenant  in  the  contract  required  the 
plaintiff's  grantor  to  rebuild  the  dam  at 
his  own  expense,  and  hence  the  plaintiff 
failed  to  recover.  The  court  then  said  it 
was  not  necessary  to  consider  whether 
there  was  an  equitable  obligation  on  the 
part  of  the  plaintiff  to  rebuild  the  dam. 

In  Hurley  v.  Brown,  44  App.  Div.  480, 
W  N.  Y.  Supp.  846,  there  was  a  covenant 
in  a  deed  requiring  the  grantee  to  erect  on 
the  land  conveyed  a  substantial  two-story 
dwelling  house.  The  court  (Judge  Cullen 
writing  the  opinion)  doubted  whether  this 
covenant  to  erect  a  building  ran  with  the 
land  so  as  to  be  enforceable  against  a 
wbaequeut  grantee,  but  the  case  went  off 
<ffl  another  point. 

In  Kidder  v.  Port  Henry  Iron  Ore  Co. 
201  N.  Y.  445,  94  N.  E.  1070,  id.  207  N.  Y. 
768,  101  N.  E.  1107,  it  was  held  by  this 
court  that  a  clause  in  the  deed  to  a  rail- 
road company  of  its  right  of  way,  whereby 
the  grantee  agreed  to  draw  a  freight  car 
loaded  with  garin,  free  of  charge,  between 
certain  points  on  its  railroad,  for  the  bene- 
fit of  the  grantor,  could  not  be  enforced  by 
the  purchaser  from  the  grantor  against  a 
railroad  company  succeeding  to  the  inter- 
est* of  the  grantee. 

In  Reid  v.  McCrum,  91  N.  Y.  412,  it  was 
held  that  a  covenant  by  a  mortgagor  to 
UBure  the  buildings  on  the  mortgaged 
premises  does  not  run  with  the  land. 

On  the  other  hand,  it  has  been  held  in 
this  state  that  certain  positive  covenants, 
which  are  mainly  in  line  with  the  cove- 
rts excepted  by  the  English  courts  from 
the  rule  adopted  there,  do  run  with  the 
bud.  As,  covenants  to  build  fences  along 
boundary  lines  (Satterly  v.  Erie  R.  Co. 
1 13  App.  Div.  462,  99  N.  Y.  Supp.  309); 
covenants  relating  to  party  walls  (Craw- 
ford v.  Krollpfeiffer,  195  N.  Y.  185,  133 
Am.  St  Rep.  783,  88  N.  E.  29) ;  covenants 
to  provide  railway  crossings  (Day  v.  New 
vo*  C.  R.  Co.  31  Barb.  548;  Post  v.  West 
Shore  R.  Co.  123  N.  Y.  580,  26  N.  E.  7) ; 
covenants  in  leases  to  pay  rent  or  repair 
buildings  on  the  demised  premises  (Allen 
'  Culver,  3  Denio,  284).  The  cases  cited 
from^the  reports  of  this  state  indicate  that 
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the  trend  of  opinion  is  with  the  English 
decisions. 

But  there  is  another  case  on  which  the 
plaintiff  relies,  to  wit,  Denman  v.  Prince, 
40  Barb.  213.  In  Denman  v.  Prince  the 
owner. of  lands  on  which  was  situated  a 
gristmill  and  a  sawmill  conveyed  the  grist- 
mill to  the  plaintiff  Denman,  and  at  the 
same  time  executed  a  separate  agreement 
under  seal,  granting  to  Denman  the  use 
of  water  to  run  the  gristmill,  and  cove- 
nanted that  he  would  at  all  times  be  at  an 
equal  expense  in  keeping  up  and  repairing 
the  dams  in  the  stream  from  which  the 
water  was  obtained.  Later  on  he  conveyed 
the  sawmill  to  the  defendants,  subject  to 
the  rights  and  privileges  previously  con- 
veyed to  Denman.  Thereafter  the  plaintiff 
repaired  the  dams,  and  the  suit  was  to 
recover  from  the  defendants  their  propor- 
tionate part  of  the  expense.  The  court 
held  that  the  covenant  to  share  in  the 
costs  of  repair  ran  with  the  land,  and  was 
binding  on  the  defendants,  and,  further, 
that  the  parties  to  the  action  were  tenants 
in  common  of  the  mill  privilege,  and  were 
jointly  UBing  the  same;  therefore  the  de- 
fendants were  bound  to  contribute  to  the 
expense  of  the  necessary  repairs  made  to 
the  dams.  The  decision  in  Denman  v. 
Prince  is  entirely  in  harmony  with  the 
early  English  cases. 

In  Cooke  v.  Chilcott,  L.  R.  3  Ch.  Div. 
694,  24  L.  T.  N.  S.  207,  the  court  held 
that  a  covenant  by  a  grantee  to  erect  a 
pump  and  reservoir  and  supply  water  to 
all  the  houses  built  on  the  vendor's  land 
was  enforceable  by  an  injunction  restrain- 
ing the  defendants,  who  had  purchased  the 
land  on  which  the  pump  and  reservoir  were 
located,  with  notice  of  the  covenant,  from 
allowing  the  work  of  pumping  to  be  unper- 
formed. The  evil  and  lasting  effect  of-  the 
decision,  which  would  compel  all  persons 
who  might  thereafter  become  the  owners 
of  the  reservoir  to  forever  pump  and  sup- 
ply water,  led  the  court  to  practically 
overrule  Cook  v.  Chilcott,  and  announce 
the  rule,  before  referred  to,  that  affirma- 
tive covenants  do  not  run  with  the  land 
and  cannot  be  enforced  against  subsequent 
purchasers,  either  at  law  or  in  equity. 
Haywood  v.  Brunswick  Permanent  Ben. 
Bldg.  Soc;  London  ft  S.  W.  R.  Co.  v.  Gomm; 
and  Austerberry  v.  Oldham,  supra. 

Except  in  Gould  v.  Partridge,  52  App. 
Div.  40,  64  N.  Y.  Supp.  870,  which  involved 
the  same  deeds  involved  in  this  action, 
Denman  v.  Prince  has  not  been  cited,  so 
far  as  I  can  find,  as  an  authority  on  the 
proposition  that  a  positive  covenant  runs 
with  the  land.  Covenants  which  impose 
charges  on  land  bind  the  assigns  of  the 
covenantor   as  equitable  obligations.     Col- 
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umbia  College  v.  Lynch,  70  N.  Y.  440,  26 
Am.  Rep.  615.  If,  under  the  circumstances 
presented  by  the  Denman  Case,  the  defend- 
ants had  abandoned  their  sawmill  and  de- 
voted their  lands  to  other  purposes,  it 
would  not  have  been  equitable  to  compel 
them  thereafter  to  bear  the  burden  of 
maintaining  the  dams  in  order  to  provide 
water  for  the  plaintiff's  gristmill.  How- 
ever, in  Denman  v.  Prince  the  court  found 
that  the  parties  to  the  action  were  tenants 
in  common  of  the  mill  privilege,  and  were 
jointly  enjoying  the  benefit  thereof.  That 
may  serve  to  distinguish  the  case  from  the 
case  at  bar. 

I  think  the  rule  that  affirmative  cove- 
nants accompanying  conveyances  of  land 
are  not  enforceable  against  subsequent 
owners  is  a  wise  one.  It  has  its  limita- 
tions, as  has  been  seen,  and  many  require 
further  limitation;  but  the  present  case  is 
one  in  which  the  rule  should  be  applied. 

The  plaintiff  here  has  the  right,  under 
the  grant  of  the  Phoenix  Mills,  to  take 
power  from  a  wheel  in  the  defendants' 
power  plant  where  the  wheel  is  in  opera- 
tion. That  is  an  easement,  and  is  a  priv- 
ilege necessary  and  convenient  to  the  com- 
plete enjoyment  of  the  plaintiff's  property, 
having  in  mind  the  purpose  for  which  it 
was  conveyed.  But  it  is  not  necessary, 
or  even  convenient,  to  the  complete  enjoy- 
ment of  the  plaintiff's  property,  that  the 


defendants  should  construct  and  maintain 
the  shaft  by  which  the  power  is  trans- 
mitted. That  work  the  plaintiff  can  do 
as  well  as  the  defendants,  and  for  the  pur- 
pose of  performing  it  may  enter  upon  the 
defendants'  property.  The  only  question 
is:  Who  shall  bear  the  expense?  In  that 
view,  the  covenant  to  construct  and  main- 
tain the  shaft  was  the  personal  undertak- 
ing of  the  original  grantor,  and  does  not 
run  with  the  land  or  create  an  equitable 
liability  on  the  part  of  the  defendants. 

I  recommend  that  the  judgment  appealed 
from  be  modified  by  striking  out  the  pro- 
vision that  the  covenants  in  the  deeds 
from  the  Phoenix  Mills  to  Zalinski  and 
others  to  construct  and  maintain  a  shaft 
from  the  wheels  in  the  defendants'  mill 
to  the  plaintiff's  building  inured  to  the 
plaintiff's  benefit,  and  also  by  striking  out 
the  provision  that  the  defendants  comply 
with  such  covenant,  and  by  inserting  a 
direction  that  defendants  permit  the  plain- 
tiff to  take  at  and  from  a  wheel  in  their 
mill,  when  the  wheel  is  in  operation,  the 
amount  of  power  in  the  judgment  men- 
tioned, and  that  the  judgment  as  thus 
modified  be  affirmed,  without  costs  in  this 
court  to  either  party. 

Cullen,  Ch.  J.,  and  Werner,  Hlscock, 
Chase,  Collin,  and  Hogan,  JJ.,  concur. 
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to 


Pleading  —  amending     complaint 
meet  evidence. 

1.  A  complaint  seeking  damages  for  in 
juries  to  a  servant  due  to  an  unsafe  plat- 
form on  which  he  was  required  to  work, 
which  alleged  defect  of  a  supporting  timber, 
in  that  it  had  been  sawed  nearly  in  two, 
may,   although   the  limitation   period   has 

Note.  —  As  to  binding  effect  of  judgment 
against  actual  tort-feasor  upon  one  who  is 
constructively  responsible  for  his  torts,  see 
annotation  following  this  case,  post,  232; 
and  references  therein  to  annotations  on 
related  questions. 

The  relation  of  new  pleadings  to  the 
Statute  of  Limitations  is  treated  in  the 
notes  to  Missouri,  K.  &  T.  R.  Co.  v.  Bagley, 
3  L.R.A.(N.S.)   259;  Boudreaux  v.  Tucson 
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run,  be  amended  to  meet  evidence  offered  at 
the  trial  so  as  to  show  that  the  weakness 
was  caused  by  a  knot  in  the  timber,  since 
such  amendment  does  not  state  a  new  cause 
of  action. 
For  other  cases,  see  Limitation  of  Actions, 

IV.  b,  in  Dig.  1-62  N.  8. 
Judgment  —  against  codef endant  —  ef- 
fect. . 
2.  A  judgment  by  default,  entered  against 
a  contractor  in  an  action  by  an  injured  em- 
ployee after  the  property  owner  has  been 
dismissed  from  the  action  by  a  nonsuit,  is 
not  binding  on  such  owner  as  to  the  amount 
of  damages  when  the  nonsuit  is  reversed 
and  the   case   sent  back   for  trial   on  the 
question  of  his  liability. 
For  other  cases,  see  Judgment,  II.  e,  1,  in 
Dig.  1-6%  N.  8. 


Gas,  E.  L.  &  P.  Co.  33  L.R.A.(N.S.)  196; 
and  Philadelphia,  B.  &  W.  R.  Co.  v.  Gatta, 
47  L.R.A.(N.S.)  932;  and  see  later  cases, 
Motsenbocker  v.  Shawnee  Gas  &  E.  Co. 
L.R.A.1916B,  910;  Curtice  v.  Chicago  & 
N.  W.  R.  Co.  L.R.A.1916D,  316;  Hall  v. 
Pennsylvania  R.  Co.  L.R.A.1917F,  414;  and 
Cowan  v.  Atchison,  T.  &  S.  F.  R.  Co.  L.ILA. 
1918B,  1141. 
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(April  10,  1918.) 

APPEAL  by  the  defendant  railroads  from 
a  judgment  of  the  Superior  Court  for 
New  Hanover  County  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  defendant  Crafts 
&  Company.  New  trial  as  to  damages  only. 

Statement  by  Walker,  J.: 

The  plaintiff  sued  the  three  defendants, 
Crafts  ft  Company,  Atlantic  Coast  Line 
Railroad  Company,  and  Seaboard  Air  Line 
Railway  Company,  alleging  that  he  was  in- 
jured by  the  negligence  of  Crafts  ft  Com- 
pany, by  whom  he  was  employed  as  a  ser- 
vant in  building  a  bridge  over  the  tracks  of 
the  two  railroad  companies  on  Fourth  street 
in  the  city  of  Wilmington,  the  said  Crafts 
k  Company  being  the  servant  or  employee 
of  the  railroad  companies  in  building  the 
bridge.  Crafts  ft  Company  did  not  appear 
or  plead,  and  judgment  by  default  was 
taken  against  them.  The  railroad  com- 
panies answered  separately,  alleging,  among 
other  things,  that  Crafts  ft  Company  were 
not  their  servants,  but  independent  con- 
tractors, and  that  they  were  not  liable  to 
the  plaintiff  for  their  negligence.  The  case 
was  before  us  at  a  former  term.  173  N.  C. 
418,  92  S.  E.  174.  It  appears  from  the 
record  that  at  the  first  trial  of  the  case  in 
the  superior  court  the  presiding  judge,  at 
the  close  of  the  testimony,  held,  or  inti- 
mated that  he  would  hold,  that  Crafts  ft 
Company  were  independent  contractors,  and 
consequently  that  the  railroad  companies 
were  not  liable  to  plaintiff  for  their  negli- 
gence in  injuring  him.  When  this  was  done, 
plaintiff,  instead  of  trying  the  case  out,  sub- 
mitted to  a  nonsuit,  and  judgment  was  ac- 
cordingly entered  as  to  the  railroad  com- 
panies, and  plaintiff  appealed  to  this  court. 
We  reversed  the  judgment  of  nonsuit  and 
ordered  a  new  trial.  Ibid.  When  the  plain- 
tiff submitted  to  a  nonsuit  in  the  court 
below  at  December  term,  1916,  the  trial  pro- 
bated against  Crafts  ft  Company  for  the 
assessment  of  damages  under  the  judgment 
by  default  and  inquiry  against  them  for 
v*nt  of  appearance  or  answer,  which  had 
ten  entered  at  October  term,  1915,  and  the 
jury  assessed  the  damages  against  Crafts  ft 
Company  at  $1,250,  for  which  judgment  was 
entered  against  them.  The  railroad  com- 
panies took  no  part  in  the  trial  of  the  case 
48  to  the  assessment  of  damages  against 
frafts  ft  Company  after  the  judgment  of 
°onsuit  against  the  plaintiff  was  entered, 
bat  examined  and  cross-examined  witnesses 
*°  long  as  they  remained  in  the  case,  and 
before  the  court  had  decided  that  they  were 
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not  liable  to  the  plaintiff.  When  the  opinion 
of  this  court  was  remitted  to  the  court 
below  a  trial  as  to  the  railroad  companies 
was  had,  and  resulted  in  a  verdict  for  the 
plaintiff,  assessing  his  damages  at  $1,250. 
At  the  trial  the  plaintiff  offered  in  evidence 
the  record  of  the  judgment  against  Crafts 
ft  Company  for  $1,250.  The  court  admitted 
it  and  held  that  it  was  conclusive  on  the 
defendants  as  to  the  amount  of  damages. 
Defendants  (railroad  companies)  excepted. 
The  court  charged  upon  the  third  issue  re- 
lating to  the  damages  as  follows:  "Now, 
on  the  former  trial  that  portion  of  this 
case,  the  amount  of  damages,  or  the  amount 
of  money  sufficient  to  compensate  the  plain- 
tiff for  the  injury  sustained  upon  this  occa- 
sion, having  been  ascertained  and  fixed  by  a 
verdict  and  judgment,  the  court  charges  you 
that  would  be  binding.  So  the  amount  ar- 
rived at  there,  to  wit,  $1,250,  has  been  de- 
termined, so  far  as  this  case  is  concerned, 
and  that  amount  stands  as  an  equivalent 
for  the  injury  which  he  sustained  upon  this 
occasion  and  under  circumstances  which  he 
makes  the  basis  of  his  action.  So  that 
amount  has  been  now  found  to  be  $1,250  in 
money,  which  is  to  compensate  him  once  and 
for  all  for  the  injury  occasioned  to  him 
under  the  circumstances  of  this  case,  and  if 
you  have  answered  the  first  issue  "Yes/  and 
the  second  issue  'No,'  your  answer  to  the 
third  issue  would  be  $1,250." 

Defendants  (railroad  companies)  excepted. 
There  were  other  exceptions,  which  are  no- 
ticed in  the  opinion  of  the  court.  Judgment 
was  entered  upon  the  verdict,  and  defend- 
ants (railroad  companies)  appealed. 

Messrs.  John  D.  Bellamy  &  Son  and 
Rountree  A  Davis,  for  appellants: 

The  verdict  and  judgment  against  George 
H.  Crafts  &  Company  was  res  inter  alios 
acta  as  to  these  defendants,  and  not  ad- 
missible for  any  purpose  whatever,  and 
admitting  it  for  any  purpose  was  preju- 
dicial to  these  defendants  as  to  liability 
and  as  to  quantum  of  damages. 

Martin  v.  Buffaloe,  128  N.  C.  306,  83  Am. 
St.  Rep.  679,  38  S.  E.  902;  Freeman,  Judgm. 
2d  ed.  §§  174,  et  seq.;  Doremus  v.  Root,  54 
L.R.A.  649,  and  note,  23  Wash.  710,  63 
Pac.  572;  Hayes  v.  Chicago  Teleph.  Co.  218 
111.  414,  2  L.R.A.(N.S.)  764,  75  N.  E.  1003; 
Lovejoy  v.  Murray,  3  .Wall.  1,  18  L.  ed. 
129;  McDowell  v.  Nugen,  118  Iowa,  512,  96 
Am.  St.  Rep.  407,  92  N.  W.  675;  Abb  v. 
Northern  P.  R.  Co.  28  Wash.  428,  58  L.R.A. 
293,  92  Am.  St  Rep.  864,  68  Pac.  964; 
Grundel  v.  Union  Iron  Works,  127  Cal.  438, 
47  L.RJL  467,  78  Am.  St.  Rep.  76,  59  Pac 
826. 

The  court  below  should  have  permitted 
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the  defendants  to  file  a  plea  setting  up  the 
Statute  of  Limitations,  and  should  have 
given  them  an  issue  as  to  the  Statute  of 
Limitations  on  the  amendment  to  the  com- 
plaint allowed  to  the  plaintiff. 

Sams  v.  Price,  121  N.  C.  392,  28  S.  E. 
486;  Chicago  General  R.  Co.  v.  Carroll,  189 
111.  273,  59  N.  E.  551 ;  State  ex  rel.  Goodwin 
v.  Caraleigh  Phosphate  &  Fertilizer  Co.  123 
N.  C.  162,  31  S.  E.  373. 

Messrs.  E.  K.  Bryan  and  A.  G.  Ricaud, 
for  appellee: 

The  amendment  does  not  allege  a  new 
cause  of  action,  but  it  is  simply  in  aid  of 
the  original  cause,  and  the  Statute  of  Limi- 
tation cannot  be  successfully  pleaded. 

Simpson  v.  Enfield  Lumber  Co.  133  N.  C. 
95,  45  S.  E.  469;  Steeley  v.  Dare  Lumber 
Co.  165  N.  C.  27,  80  S.  E.  963;  Carolina 
Hardware  Co.  v.  Raleigh  &  T.  Bkg.  Co.  169 
N.  C.  747,  86  S.  E.  706;  Deligny  v.  Tate 
Furniture  Co.  170  N.  C.  189,  86  S.  E.  980; 
Williams  v.  May,  173  N.  C.  78,  91  S.  E. 
604;  Johnson  v.  Western  U.  Teleg.  Co.  171 
N.  C.  130,  87  S.  E.  993;  Lefler  v.  C.  W. 
Lane  &  Co.  170  N.  C.  181,  86  S.  E.  1022; 
Renn  v.  Seaboard  Air  Line  R.  Co.  170  N.  C. 
129,  86  S.  E.  964;  Harrell  y.  Hilton  Lumber 
Co.  172  N.  C.  827,  90  S.  E.  148;  Harrington 
v.  Wadesboro,  163  N.  C.  437,  69  S.  E.  399. 

The  court  erred  in  refusing  to  hold  that 
the  verdict  and  judgment  against  Crafts  & 
Company  was,  under  the  circumstances, 
conclusive  against  the  two  railroad  com- 
panies, but  the  defendants  have  no  just 
cause  of  complaint  when  a  trial  is  had  giv- 
ing them  greater  latitude  and  permitting 
them  to  go  to  the  jury  upon  issues  that 
they  were  not  legally  entitled  to  have  sub- 
mitted. 

Cromwell  v.  Sac  County,  94  U.  S.  351,  24 
L.  ed.  195;  Ferebee  v.  Sawyer,  167  N.  C. 
199,  L.RA..1915B,  640,  83  S.  E.  17;  Tyler 
v.  Capeheart,  125  N.  C.  64,  34  S.  E.  108; 
J.  T.  McTeer  Clothing  Co.  v.  Hay,  163  N.  C. 
495,  79  S.  E.  955;  Le  Roy  v.  Pasquotank  ft 
N.  River  S.  B.  Co.  165  N.  C.  114,  80  S.  E. 
984;  Love  joy  v.  Murray,  3  Wall.  1,,18  L.  ed. 
129;  Gadsden  v.  Crafts,  173  N.  C.  418,  92 
S.  E.  174 ;  Robbins  v.  Chicago,  4  Wall.  657, 
674,  18  L.  ed.  427,  430;  McGinnis  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  200  Mo.  347,  9 
L.R.A.(N.S.)  880,  118  Am.  St.  Rep.  661,  98 
S.  W.  590,  9  Ann.  Cas.  656;  Doremus  v. 
Root,  23  Wash.  710,  64  L.R.A.  649,  63  Pac. 
572;  Bridges  v.  McAlister,  106  Ky.  791,  45 
L.R.A.  800,  90  Am.  St.  Rep.  267,  51  S.  W. 
603. 

Walker,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  alleged  that  his  injury  was 
caused  by  a  defect  in  one  of  the  scantlings 
used  in  constructing  the  bridge,  it  having 


been  sawed  nearly  in  two,  so  as  to  weaken 
it  and  diminish  its  support  of  the  trough, 
in  which  he  was  mixing  material,  and  the 
platform,  upon  which  he  stood  to  perform 
his  work.  The  defendants'  evidence  tended 
to  show  that  the  weakness  of  the  scantling 
was  caused  by  a  knot  in  it.  Thereupon 
plaintiff  requested  that  he  be  allowed  to 
amend  his  complaint  by  alleging  this  fact 
as  an  additional  act  of  negligence.  The 
court  permitted  the  complaint  to  be 
amended,  as  indicated,  and,  we  think,  prop- 
erly so.  The  cause  of  action  was  the  negli- 
gence in  having  a  weak  plank  which  was 
insufficient  to  support  the  heavy  material 
placed  upon  it.  The  amendment  was  not 
the  statement  of  a  new  cause  of  action,  so 
as  to  be  barred  by  the  Statute  of  Limita- 
tions, which  the  defendants  proposed  to 
plead,  but  merely  a  more  accurate  state- 
ment of  that  originally  pleaded.  We  said 
in  Simpson  v.  Enfield  Lumber  Co.  133  N.  C. 
95,  45  S.  E.  469:  "It  can  make  no  differ- 
ence with  respect  to  the  plaintiff's  right  to 
recover  whether  the  burning  was  caused  by 
a  defective  engine  or  by  setting  on  fire  com- 
bustible material  carelessly  left  by  the  de- 
fendant on  its  right  of  way.  Amendments 
which  only  amplify  or  enlarge  the  state- 
ment in  the  original  complaint  are  not 
deemed  to  introduce  a  new  cause  of  action, 
and  the  original  statement  of  the  cause  of 
action  may  be  narrowed,  enlarged,  or  forti- 
fied in  varying  forms  to  meet  the  different 
aspects  in  which  the  pleader  may  anticipate 
its  disclosure  by  the  evidence.  1  Enc.  PL 
&  Pr.  557-562.  ...  In  suits  founded  on 
negligence,  allegations  of  fact  tending  to  es- 
tablish the  same  general  acta  of  negligence 
may  properly  be  added  by  amendment.  1 
Enc.  PI.  &  Pr.  563;  Central  R.  &  Bkg.  Co. 
v.  Kitchings,  83  Ga.  83,  9  S.  E.  827.  An 
amendment  can  be  allowed  under  our  law 
when  it  does  not  substantially  change  the 
claim  or  defense  (Code,  $  273),  and  the 
statement  of  the  additional  grounds  of  neg- 
ligence is  not  a  new  cause  of  action  or  a 
substantial  change  of  the  plaintiff's  claim" 
— citing  numerous  cases,  and  among  them 
Smith  v.  Bogenschutx,  14  Ky.  L.  Rep.  305, 
19  S.  W.  667,  20  S.  W.  390,  where  it  was 
held  that  a  complaint  which  alleged-  that  a 
certain  injury  caused  by  the  overflow  of 
molten  iron  from  a  ladle  in  which  it  was 
being  carried  was  due  to  the  jostling  of  the 
carriers  in  a  narrow  passway  could  be 
amended  so  as  to  allege  that  the  overflow 
waa  due  to  a  defect  in  the  ladle,  without 
introducing  any  different  cause  of  action. 
See  also  Steeley  v.  Dare  Lumber  Co.  165 
N.  C.  27,  80  S.  E.  963;  Deligny  v.  Tate  Fur- 
niture Co.  170  N.  C.  189,  86  S.  E.  980; 
Johnson  v.  Western  U.  Teleg.  Co.  171  N.  C. 
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130,  87  S.  E.  993.  Such  an  amendment  re- 
lates back  to  the  commencement  of  the 
action  (Lefler  v.  W.  C.  Lane  &  Co.  170 
ff.  C.  181,  86  S.  E.  1022),  and  therefore 
prevent*  the  bar  of  the  statute  if  the  action 
was  originally  brought  in  time.  This  ex- 
ception iB  overruled. 

The  real  question  involved  is  whether  the 
railroad  companies  are  conclusively  bound 
u  to  the  damages  by  the  judgment  against 
Crafts  &  Company.    We  are  of  the  opinion 
that  they  are  not.     "Absolute  identity  of 
interest  is  essential  to  privity.     The  fact 
that  two  parties  as  litigants  in  two  differ- 
ent suits  happen  to  be  interested  in  proving 
or  disproving   the   same   facts  creates   no 
privity  between    them."     24  Am.    &   Eng. 
Enc  Law,  2d  ed.  p.  747.    "The  application 
of  the  principle  of  res  judicata  to  persons 
standing  in  the  relation  of  principal  and 
agent  or  master  and  servant  has,  by  some 
authorities,  been  supported  on  the  ground 
that  privity  exists  between  persons  stand- 
ing in  these  relations.     But  other  authori- 
ties deny  the  existence  of  such  privity,  and 
hold  that  in  such  cases  the  technical  rule  is, 
apon  grounds  of  public  policy,  expanded  so 
aa  to  embrace  within  the  estoppel  of  a  judg- 
ment persons  who  are  not,  strictly  speak- 
ing, either  parties  or  privies."    Ibid.  p.  752. 
In  all  the  cases  cited  by  the  learned  coun- 
*1  of  the  plaintiff,  the  first  judgment  was 
taken  against  a  party  who  was  either  ex- 
pressly or  impliedly  entitled  to  be  indemni- 
fied by  the  party  against  whom  the  second 
suit  is  brought,  and  who  had  notice  of  the 
first  suit  and  a  fair  opportunity  to  defend 
the  same  with  the  right  of  appeal.     This 
vas  so  in  Lovejoy  v.  Murray,  3  Wall.  1,  at 
page  19,  18  L.  ed.  129,  134,  upon  which  he 
mainly  relies,  and  very  much  so,  because 
there  the  plaintiff  had  paid  a  judgment  for 
damages  recovered   for   his   committing   a 
trespass  which  the  defendants  had  expressly 
directed  him  to  commit,  and  had  indemni- 
fied him  against  any  loss  resulting  from  it ; 
*ad,  further,  the  sheriff,  who  had  committed 
the  trespass,  and  was  indemnified  against 
loss,  with  a  just  appreciation  of  their  rela- 
tions in  the  transaction,  called  upon  Love- 
joy  and  others,  defendants  below,  when  he 
was  sued  for  the  trespass,  to  come  in  and 
defend  the  action  in  his  behalf,  and  they  did 
to-    It  was  held  that  the  effect  of  giving 
the  bond  was  to  make  Lovejoy  and  his  co- 
defendants  principals  in  the  trespass,  and 
that  so  far  as  the  action  of  the  sheriff  after 
that  was  a  wrong,  it  was  directed  by  them, 
ud  was  for  their  benefit,  and  that  they 
vere  defending  their  own  acta,  although  the 
"tit  was  in  the  sheriff's  name.     For  this 
position  Justice  Miller,  who  wrote  the  opin- 
io for  the  court,  quoted  from  1  Greenleaf 
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on  Evidence,  §§  522,  523:  "Justice  requires 
.  .  .  that  every  cause  be  or  be  fairly  and 
impartially  tried;  but  the  public  tranquil- 
lity demands  that,  having  been  once  so 
tried,  all  litigation  of  that  question,  and  be- 
tween the  same  parties,  should  be  closed 
forever.  It  is  also  a  most  obvious  principle 
of  justice  that  no  man  ought  to  be  bound 
by  proceedings  to  which  he  is  a  stranger; 
but  the  converse  of  this  rule  is  equally  true, 
that  by  proceedings  to  which  he  was  not  a 
stranger,  he  may  well  be  bound.  Under  the 
term  'parties'  in  this  connection  the  law  in- 
cludes all  who  are  directly  interested  in  the 
subject-matter,  and  had  a  right  to  make 
defense,  or  to  control  the  proceedings,  and 
to  appeal  from-  the  judgment.  This  right 
involves  also  the  right  to  adduce  testimony, 
and  to  cross-examine  the  witnesses  adduced 
on  the  other  side.  Persons  not  having 
these  rights  are  strangers  to  the  cause.  But 
to  give  full  effect  to  the  principle  by  which 
parties  are  held  bound  by  a  judgment,  all 
persons  who  are  represented  by  the  parties, 
and  claim  under  them,  or  in  privity  with 
them,  are  equally  concluded  by  the  same 
proceedings." 

This  is  the  underlying  principle  of  all  the 
cases  upon  which  the  plaintiff  bases  his  con- 
tention that  the  ruling  of  the  judge  was 
correct.  But  it  does  not  apply  to  a  case  of 
this  kind,  for  here  the  railroad  companies 
would  not  be  liable  to  Crafts  &  Company, 
if  they  had  paid  the  judgment  against  them. 
They  were  not  directed  by  the  railroad  com- 
panies to  commit  the  tort,  but,  on  the  con- 
trary, Crafts  &  Company  expressly  indem- 
nified them  against  loss  caused  by  their 
negligence  in  performing  the  work  under 
the  contract,  and  besides,  if  there  had  been 
no  such  express  indemnity,  Crafts  &  Com- 
pany would  be  liable  over  to  the  railroad 
companies  for  such  loss.  They  are  also  lia- 
ble fpr  injury  to  the  property.  "There  can 
be  no  doubt  as  to  the  proposition  that  a 
servant  is  directly  liable  to  his  master  for 
any  damage  occasioned  by  the  servant's  neg- 
ligence, or  misconduct,  for  which  the  master 
is  liable  to  another.  As  between  the  master 
and  "a  stranger,  the  servant  represents  the 
master,  and  the  master  is  answerable  for 
the  servant's  acts  under  the  doctrine  of  re- 
spondeat superior.  But  this  maxim  does  not 
apply  as  between  master  and  servant,  whose 
liability  is  based  upon  his  contract.  He  is 
bound  to  indemnify  the  master  for  damages 
resulting  from  his  failure  to  perform  the 
duty  which  he  owes  to  the  master  in  every 
case.  Even  in  those  jurisdictions  where  the 
courts  still  adhere  to  the  doctrine  that  a 
servant  is  not  responsible  to  third  persons 
for  mere  nonfeasance,  the  courts  do  not  hold 
that  the  servant  would  not  be  liable  to  his 
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master  therefor.  Every  servant  is  bound  to 
take  due  care  of  his  master's  property  in- 
trusted to  him.  If  guilty  of  gross  negli- 
gence, whereby  it  is  injured,  he  is  liable  to 
an  action.  So,  too,  if  guilty  of  fraud  or 
misfeasance,  whereby  damage  has  accrued 
to  his  master.  Although  it  is  a  general 
rule  that  a  pilot  is  not  an  insurer,  he  is 
bound  to  use  due  diligence  and  reasonable 
care  and  skill,  and  is  liable  to  his  employer 
for  the  damages  which  the  latter's  vessel 
sustains,  or  which  he  is  compelled  to  pay 
on  account  of  injuries  to  another's  vessel,  jn 
consequence  of  the  failure  to  exercise  such 
care  and  skill."  7  Labatt,  Mast.  &  S.  pp. 
8011,  8013.  It  was  held  in  Grand  Trunk  R. 
Co.  v.  Latham,  63  Me.  177,  that  "a  servant 
is  liable  to  his  master  for  what  the  master 
has  had  to  pay  on  account  of  the  servant's 
negligence. "  To  the  same  effect  are  the  fol- 
lowing cases:  Mobile  &  M.  R.  Co.  v.  Clan- 
ton,  59  Ala.  392,  31  Am.  Rep.  15;  Costa  v. 
Yochim,  104  La.  170,  28  So.  992;  and  Gilson 
v.  Collins,  66  111.  136,  citing  Story,  Agency, 
$  217  (c);  Dean  v.  Angus,  Bee,  378,  Fed. 
Cas.  No.  3,703;  and  Purviance  v.  Angus,  1 
Dall.  180,  184,  1  L.  ed.  90,  91,  where,  speak- 
ing of  the  agency  of  the  master  of  a  vessel, 
it  is  said:  "It  is  insisted  upon  that  a 
master  of  a  ship  is  one  who,  for  his  knowl- 
edge in  navigation,  fidelity  and  discretion, 
hath  the  government  of  the  ship  committed 
to  his  care  and  management;  that  he  must 
give  an  account  for  the  whole  charge,  and, 
upon  failure,  render  satisfaction;  and, 
therefore,  if  misfortunes  happen,  if  they  are 
either  through  the  negligence,  wilfulness,  or 
ignorance  of  himself  or  mariners,  he  must 
be  responsible;  and  his  owners  may  sue  him 
for  reparation  of  damages,  jointly  or  sepa- 
rately, both  according  to  the  common  law 
and  marine  law.  .  .  .  And  it  must  appear 
very  strange  to  any  understanding  that  the 
owners  of  a  vessel  should  be  answerable  in 
damages  for  the  misconduct  of  the  master 
merely  because  they  appointed  him  master, 
and  that  the  master,  the  actual  malfeasor, 
should  not  be  accountable  over  to  •  them ; 
that  the  innocent  should  suffer,  and,  the 
guilty  person  go  scot-free." 

And  because  of  this  liability  of  the  ser- 
vant to  the  master,  and  his  primary  liability 
to  the  person  injured,  Labatt  again  says 
(vol.  7,  p.  8014)  :  "A  servant  who  requests 
his  master  to  defend  a  suit  for  injuries  oc- 
casioned by  the  former's  misconduct  has 
been  held  liable  for  the  costs  and  counsel 
fees  therein,  as  well  as  for  the  amount  re- 
covered as  damages.  And  it  has  been  de- 
clared that  a  judgment  against  the  master 
in  favor  of  a  third  person,  for  damages 
caused  by  a  servant's  negligence,  is  correctly 
taken  as  the  basis  for  the  judgment  in  the 


case  against  the  servant,  unless  error  is 
Bhown." 

The  same  view  of  liability  of  the  servant 
to  the  master,  and  of  the  primary  liability 
of  the  servant  and  the  secondary  liability  of 
the  master,  was  adopted  by  this  court  in 
Smith  v.  South  &  Western  R.  Co.  151  N.  C. 
479,  66  S.  E.  435,  where  it  was  held  that  a 
release  to  the  servant  would  inure  to  the 
master   and  completely  exonerate  him,  as 
the  servant  was  responsible  to  him  in  dam- 
ages for  the  tort,  if  the  master  was  injured 
or  was  subjected  to  loss.     The  doctrine  is 
made  clear  in  24  Am.  &  Eng.  Enc.  Law,  2d 
ed.,  where  it  is  said,  at  pages   740,  741; 
<fWhere  a  person  is  responsible  over  to  an- 
other, either  by  operation  of  law  or  by  ex- 
press contract,  for  whatever  may  be  justly 
recovered  in  a  suit  against  each  other,  and 
he  is  duly  notified  of  the  pendency  of  the 
suit  and  requested  to  take  upon  himself  the 
defense  of  it,  and  is  given  an  opportunity  to 
do   so,   the   judgment   therein,   if   obtained 
without  fraud  or  collusion,  will  be  conclu- 
sive in  a  subsequent  suit  against  him  for 
the  indemnity,  whether  he  appeared  in  the 
former  suit  or  not.    In  such  case  the  person 
responsible  over  is  no  longer  regarded  as  a 
stranger,  because  he  has  the  right  to  appear 
and  defend  the  action,  and  has  the  same 
means  of  controverting  the  claim  as  if  he 
were  the  real  and  nominal  party  upon  the 
record,   and   it  would   be   unreasonable   to 
permit  him   to  contest  the  justice   of   the 
claim  in  the  suit  against  himself,  after  hav- 
ing neglected  or  failed  to  show  its  injustice, 
in  the  suit  against  the  person  he  was  bound 
to  indemnify.     But  to  make  this  doctrine 
applicable  the  person  first  sued  must  have 
a  right  of  action  over  against  another  for 
indemnity  in  case  of  loss.    Therefore,  if  the 
indemnitor  be  first  sued  by  one  who  has  a 
right  of  action  against  both  the  indemnitor 
and  the  indemnitee,  the  judgment  in  such 
action  will  not  conclude  the  indemnitee  in 
a   subsequent    action   against   him    by   the 
same  plaintiff." 

Speaking  of  the  relation  of  principal  and 
agent,  or  master  and  servant,  and  with  spe- 
cial reference  to  the  question  we  are  now 
discussing,  the  court  said,  by  Justice  Hy- 
drick  in  Rookard  v.  Atlantic  &  C.  Air  Line 
R.  Co.  84  S.  C.  190,  at  page  191,  27  L.R.A. 
(N.S.)  436,  137  Am.  St.  Rep.  839,  65  S.  E. 
1047:  "While  both  are  liable,  and  while 
they  may  be  sued  jointly  or  severally,  still 
there  is  no  such  privity  between  them  as 
makes  their  interests  in  actions  arising  out 
of  the  torts  of  the  agent  identical.  In  the 
first  place,  the  agent  is  primarily  liable  for 
its  own  torts,  and  it  is  liable  over  to  the 
principal.  'The  fact  that  two  parties  aa 
litigants  in  two  different  suits  happen   to 
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be  interested  in  proving  or  disproving  the 
stme  facts  creates  no  privity  between  them/ 
24  Am.  &  Eng.  Enc.  Law,  2d  ed.  §  747.  A 
judgment  on  the  merits  in  favor  of  the 
agent  is  a  bar  to  an  action  against  the  prin- 
cipal for  the  same  cause,  because  the  prin- 
cipal's liability  is  predicated  upon  that  of 
the  agent.  But  a  judgment  against  the 
agent  is  not  conclusive  in  an  action  against 
the  principal.  A  judgment  against  the  prin- 
cipal would  not  conclude  the  agent,  unless 
the  agent  had  been  vouched,  or  given  notice 
and  an  opportunity  to  defend," — citing  nu- 
merous authorities. 

the  doctrine  as  to  the  legal  effect  of  a 
judgment  as  to  one  who  is  not  a  party  to  it, 
but  is  liable  over  to  the  defendant  by  reason 
of  the  relation  between  them,  if  he  had  no- 
tice of  the  suit  in  which  the  judgment  was 
rendered,  is  discussed  in  Jones  v.  Balsley, 
154  N.  C.  61,  69  S.  E.  827,  and  also  in  Gregg 
v.  Wilmington,  155  N.  C.  18,  70  S.  E.  1070, 
which  was  an  action  for  a  tort,  where  it  is 
said:  "The  principal  and  moving  cause,  re- 
sulting in  the  injury  sustained,  was  the  act 
of  the  first  wrongdoer,  and  the  other  has 
been  held  liable  to  third  persons  for  failing 
to  discover  or  correct  the  defect  caused  by 
the  positive  act  of  the  other," — citing  Union 
Stockyards  v.  Chicago,  B.  &  Q.  R.  Co.  196 
U.  S.  217,  49  L.  ed.  453,  25  Sup.  Ct  Rep. 
226,  2  Ann.  Cas.  525,  19  Am.  Neg.  Rep.  760. 
See  also  Brown  v.  Louisburg,  126  N.  C. 
701,  78  Am.  St.  Rep.  677,  36  S.  E.  166; 
Kaleigh  v.  North  Carolina  R.  Co.  129  N.  C. 
265,  40  S.  E.  2. 

The  cases  of  Chicago  v.  Robbins,  2  Black, 
418,  17  L.  ed.  298;  Robbins  v.  Chicago,  4 
Wall.  657,  18  L.  ed.  427;  and  Washington 
Gaslight  Co.  v.  District  of  Columbia,  161 
U.  S.  316,  40  L.  ed.  712,  16  Sup.  Ct.  564,  40 
L.  ed.  712,  are  cases  of  the  same  nature. 
Bat  in  this  case,  as  we  have  seen,  the  rail- 
road companies  are  not  under  any  duty  to 
indemnify  Crafts  &  Company,  but  the  lat- 
ter, both  expressly  and  impliedly,  are  under 
an  obligation  to  protect  and  save  harmless 
the  railroad  companies,  though  they  may 
both  be  liable  to  the  plaintiff,  and  could  be 
sued  jointly  or  severally  for  the  tort;  the 
rule  in  this  respect,  as  stated  in  the  cases, 
being  as  follows :  ( 1 )  That  persons  engaged 
in  committing  the  same  trespass  are  joint 
md  several  trespassers,  and  not  joint  tres- 
passers exclusively.  Like  persons  liable  on 
a  joint  and  several  contract,  they  may  be 
&11  sued  in  one  action,  or  one  may  be  sued 
*lone,  and  cannot  plead  the  nonjoinder  of 
the  others,  in  abatement ;  and  so  far  is  the 
doctrine  of  several  liability  carried  that  the 
defendants,  where  more  than  one  are  sued 
i*  the  same  action,  may  sever  in  their  pleas, 
and  the  jury  may  find  several  verdicts,  and 
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on  several  verdicts  of  guilty  may  assess  dif- 
ferent sums  as  damages.  (2)  That  no  mat- 
ter how  many  judgments  may  be  obtained 
for  the  same  trespass,  or  what  the  varying 
amounts  of  those  judgments,  the  acceptance 
of  satisfaction  of  any  one  of  them  by  the 
plaintiff  is  a  satisfaction  of  all  the  others, 
except  the  costs,  and  is  a  bar  to  any  other 
action  for  the  same  cause.  Lovejoy  v.  Mur- 
ray, 3  Wall.  19,  18  L.  ed.  129,  134;  Howard 
v.  J.  H.  Harris  Plumbing  Co.  154  N.  C.  224, 
70  S.  E.  285;  Gregg  v.  Wilmington,  supra. 
This  is  so  because  as  to  a  third  person  the 
tort  is  joint  or  several,  and  he  may  sue  all 
or  any  one  or  more  of  them,  but  can  have 
only  one  satisfaction.  As  between  the  tort- 
feasors, while  there  is  no  contribution,  the 
ultimate  liability  will  be  upon  him  who 
committed  the  wrong  originally,  if  the  other 
is  made  to  pay  for  it  by  the  injured  party, 
but  a  judgment  against  the  wrongdoer  so 
liable  to  the  plaintiff  and  ultimately  to  the 
other  tort-feasor  will  not  be  conclusive 
against  the  latter,  as  he  is  under  no  legal 
obligation  to  defend  the  suit  against  the 
party,  who  has  also  wronged  him,  as  he  is 
under  no  obligation  to  indemnify  him.  A 
case  which  seems  to  be  precisely  applicable 
is  Schaefer  v.  Fond  du  Lac,  99  Wis.  333, 
334,  41  L.R.A.  287,  74  N.  W.  810,  where  it 
was  held  as  follows:  "The  doctrine  that 
where  a  person  against  whom  suit  is 
brought  to  recover  damages  is  entitled  to 
indemnity  from  another  in  case  of  being 
compelled  to  pay  such  damages,  such  other 
is  bound  by  the  judgment  against  such  per- ' 
son  if  he  be  notified  of  the  pendency  of  the 
suit  and  has  an  opportunity  to  defend 
against  the  same,  does  not  apply  to  the 
facts  of  this  case.  The  judgment  against 
the  indemnitee  in  such  a  case  is  binding  on 
the  indemnitor,  but  if  the  latter  be  first 
sued  the  judgment  in  a  subsequent  suit  by 
the  same  plaintiff  against  the  indemnitee 
will  not  affect  the  plaintiff  as  to  any  ques- 
tion litigated  in  such  first  suit." 

Remembering  that  Crafts  &  Company  are 
the  indemnitors,  as  between  them  and  these 
defendants,  the  analogy  between  the  two 
cases  is  perfect,  for  the  principle  of  that 
case,  when  applied  to  the  case  at  bar,  pro- 
duces this  legal  result,  that  a  judgment  for 
a  third  person  (here  the  plaintiff)  against 
the  indemnitor  (Crafts  &  Company)  will 
not  affect  the  parties  to  a  second  suit  by 
the  same  plaintiff  against  the  indemnitee 
(railroad  companies).  In  Schaefer  v'.  Fond 
du  Lac,  supra,  the  court,  after  referring  to 
the  doctrine  as  we  have  stated  it,  and  com- 
menting on  Robbins  v.  Chicago,  4  Wall.  657, 
18  L.  ed.  427,  and  other  cases  of  the  same 
class,  thus  sums  up  the  matter ;  "It  is  clear 
that  to  make  the  doctrine  under  discussion 
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apply,  the  person  first  sued  must  have  a 
right  of  action  over  against  another  for  in- 
demnity in  case  of  loss.  The  conclusive 
character  of  the  first  judgment  is  only 
where  the  person  first  sued  himself  becomes 
a  plaintiff  against  the  indemnitor,  to  re- 
cover over  for  the  loss  sustained  by  being 
compelled  to  pay  in  the  first  case.  Here  we 
are  asked  to  apply  it,  not  in  favor  of  the 
indemnitee  who  has  paid  the  loss,  against 
the  indemnitor,  but  against  the  indemnitee 
in  favor  of  a  person  who  had  a  right  of 
action  against  both  the  indemnitor  and  the 
indemnitee.  No  precedent  for  that,  we  may 
safely  venture  to  say,  can  be  found  in 
the  books.  Certainly  none  was  cited  by 
counsel." 

In  this  record  it  appears  that  the  plain- 
tiff, after  the  railroad  companies  had  been 
dismissed  from  the  case  by  the  nonsuit,  pro- 
ceeded to  have  executed  the  inquiry  as  to 
damages  after  taking  a  default  judgment 
against  Crafts  &  Company.  When  the  in- 
quiry was  being  executed  and  the  judgment 
was  entered,  the  defendants  were  not  par- 
ties. It  ia  true  they  examined  witnesses  up 
to  the  time  of  their  departure  from  the 
court,  at  the  invitation  of  the  plaintiff,  who 
submitted  to  the  nonsuit,  but  they  had  been 
defendants  charged  with  negligence  and 
threatened  by  the  plaintiff  with  a  verdict 
for  damages  because  of  their  separate  liabil- 
ity as  tort-feasors,  and  they  could  do  noth- 
ing else,  in  their  own  defense,  but  examine 
witnesses,  until  the  court  had  determined 
upon  their  liability.  After  this  was  done 
they  ceased  to  be  parties,  and  participated 
no  longer  in  the  trial  of  the  case,  and  were 
not  present  when  the  judgment  was  entered, 
and  could  not  appeal  therefrom,  as  they 
were  not  appearing  for  Crafts  &  Company, 
but  solely  for  themselves;  had  not  been  re- 
quested by  them  to  assume  the  defense  of 
the  suit  against  them,  and  were  not  depend- 


ing upon  any  ground  which  imposed  upon 
them  the  duty  of  defending  Crafts  &  Com- 
pany, but  were  defending  for  a  very  differ- 
ent and  contrary  reason.  Crafts  &  Com- 
pany had  not  only  failed  to  ask  for  their 
assistance,  but  had  no  right  to  do  so,  and 
themselves  defaulted  and  abandoned  the 
case  entirely  to  the  control  of  the  plaintiff. 
Under  such  circumstances,  and  as  they  were 
not  liable  to  indemnify  Crafts  &  Company, 
and  had  obtained  a  judgment  in  their  favor, 
how  could  they  appeal  from  the  judgment 
for  damages?  The  case  of  Love  joy  v.  Mur- 
ray, supra,  decided  that  they  must  be  called 
in  to  defend,  or  notified  of  the  suit,  and 
have  a  fair  opportunity  to  examine  and 
cross-examine  witnesses,  with  the  right  of 
appeal.  They  could  not  be  vouched  to  de- 
fend, unless  under  a  duty  to  do  so,  by 
reason  of  being  indemnitors  to  Crafts  & 
Company,  which  they  are  not.  The  case 
stands  just  as  if  they  had  been  sued  sepa- 
rately as  tort-feasors,  and  the  rule  applies 
that  "there  can  be  no  contribution  between 
joint  trespassers,"  and  one  is  not  bound  by 
a  judgment  against  the  other,  where  that 
simple  relation  exists.  It  would  be  quite 
different  if  the  judgment  had  been  first 
taken  against  the  railroad  companies  and 
they  had  notified  Crafts  &  Company  to 
come  in  and  defend  for  them;  the  former 
being  liable  for  their  indemnity  in  case  of 
a  loss.  The  judgment  then  would  have  been 
binding  on  Crafts  &  Company  by  reason  of 
this  fact,  but  as  Crafts  &  Company  were 
liable  for  the  indemnity  of  the  railroad 
companies,  and  the  latter,  therefore,  not 
liable  for  the  indemnity  of  Crafts  &  Com- 
pany, the  judgment  against  the  latter  can- 
not affect  the  defendants. 

The  court  erred  in  its  charge  as  to  the 
legal  effect  of  the  judgment.  There  is  no 
error  in  other  respects.  New  trial  as  to 
damages  only. 


Annotation — Binding  effect  of  judgment  against  actual  tort-feasor 
upon  one  who  is  constructively  responsible  for  his  torts. 


Aside  from  Gadsden  v.  Crafts,  ante, 
226,  which  holds  that  a  default  judgment 
against  a  contractor,  the  actual  tort- 
feasor, is  not  conclusive  as  to  the 
amount  of  damages  in  a  subsequent 
action  against  his  employers,  the  only 
case  in  point  on  the  question  suggested 
in  the  title  appears  to  be  Schaefer  v. 
Fond  du  Lac  (1898)  99  Wis.  333,  41 
L.B.A.  287,  74  N.  W.  810,  in  which  it 
was  contended  in  an  action  against  the 
city  by  a  person  injured  by  reason  of  a 
defect  in  the  construction  of  a  street 
railway,  that  a  judgment  in  favor  of  the 
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same  plaintiff  against  the  railway  com- 
pany was  conclusive  on  the  city  as  to  the 
injury,  the  cause  of  it,  the  amount  of 
damages,  and  notice  to  the  city.  Mar- 
shall, J.,  who  delivered  the  opinion  of 
the  court,  rejecting  that  contention,  pre- 
pared the  following  headnote:  "The 
doctrine  that  where  a  person  against 
whom  suit  is  brought  to  recover  dam- 
ages is  entitled  to  idemnity  from  an- 
other, in  case  of  being  compelled  to  pay 
such  damages,  such  other  is  bound  by 
the  judgment  against  such  person  if  he 
be  notified  of  the  pendency  of  the  suit 
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and  has  an  opportunity  to  defend 
against  the  same,  does  not  apply  to 
the  facts  of  this  case.  The  judgment 
against  the  indemnitee  in  such  a  case  is 
binding  on  the  indemnitor,  but  if  the 
latter  be  first  sued,  the  judgment  in  a 
subsequent  suit  by  the  same  plaintiff 
.against  the  indemnitee  will  not  affect 
the  plaintiff  as  to  any  question  litigated 
in  such  first  suit."  The  question  which 
was  thus   distinguished   from   that   in- 


volved in  the  instant  case  is  treated  in 
the  note  to  Baltimore  &  0.  R.  Co.  v. 
Howard  County,  40  L.R.A.(N.S.)  1172. 
The  substantive  question  as  to  the 
right  of  a  municipality  to  recover  in- 
demnity or  contribution  from  one  for 
whose  tort  it  has  been  held  liable  is  dis- 
cussed in  the  notes  to  Grand  Forks  v. 
Paulsness,  40  L.R.A.(N.S.)  1165,  and 
Hart  Twp.  v.  Noret,  L.R.A.1916F,  86. 

G.  H.  P. 
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STATE  OF  NORTH  DAKOTA,  ON  BE- 
HALF, ETC.,  OF  THOMAS  E.  REILLY, 
Appt., 

v. 

FARMERS'  CO-OPERATIVE  ELEVATOR 
COMPANY,  of  Lansford,  N.  D.,  et  al., 
Reapts. 

(—  N.  D.  —,  167  N.  W.  223.) 

Bond  —  warehouseman's  —  duration  of 
liability. 

1.  The  surety  on  a  public  warehouseman's 
bond  given  pursuant  to  §  2247,  Rev.  Codes 
1905,  is  not  liable  for  a  default  of  the  prin- 
cipal occurring  more  than  three  years  after 
the  bond,  by  its  terms,  had  expired,  and 
after  two  successive  renewal  bonds  had  been 
given  by  the  same  principal,  even  though 
the  default  was  in  connection  with  grain 
stored  while  the  surety's  bond  was  in  force. 
For  other  cases,  see  Bonds,  II.  in  Dig.  1-52 

N.  8. 

Same  —  default  —  when  occurs. 

2.  Where  grain  is  stored  in  a  public  ware- 
house and  a  storage  ticket  issued  therefor 
to  the  owner,  no  default  sufficient  to  hold 
the  surety  on  the  warehouseman's  bond  oc- 
curs until  the  ticket  is  presented  and  de- 
mand made  for  the  grain  or  its  equivalent, 
and  the  same  is  refused. 

For  other  cases,  see  Bonds,  II.  in  Dig.  1-52 
N.S. 

(March  9,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  County  Court  for  Renville  County, 
dismissing  an  action  as  to  the  defendant 
trust  company,  brough  to  recover  damages 
for  alleged  conversion  of  certain  grain. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  B.  Bryans,  for  appellant. 

Messrs.  Pierce,  Tenneson,  A  Cupler, 
for  respondent  Trust  Company: 

The  rule  that  bonds  executed  by  compen- 
lated  sureties  will  be  construed  the  same  as 

Headnotes  by  Frsnr,  District  Judge. 


Note.  —  Aa  to  warehouseman's  bond,  see 
annotation  following  this  case,  post,  235. 


insurance  policies  has  no  application  where 
the  language  of  the  bond  is  unambiguous, 
or  where  the  conditions  are  prescribed  by 
statute. 

Guarantee  Co.  of  N.  A.  v.  Mechanics  Sav. 
Bank  &  T.  Co.  183  U.  S.  402,  46  L.  ed.  253, 
22  Sup.  Ct.  Rep.  124  j  Long  v.  American 
Surety  Co.  23  N.  D.  492,  137  N.  W.  41; 
Knight  &  J.  Co.  v.  Castle,  172  Ind.  97,  27 
L.R.A.(N.S.)  573,  87  N.  E.  976;  Granite 
Bldg.  Co.  v.  Saville,  101  Va.  217,  43  S.  E. 
361;  United  States  Fidelity  &  G.  Co.  v. 
Overstreet,  27  Ky.  L.  Rep.  248,  84  S.  W. 
764;  Union  Cent.  L.  Ins.  Co.  v.  United 
States  Fidelity  &  G.  Co.  99  Md.  423,  105 
Am.  St.  Rep.  313,  58  Atl.  437;  American 
Bonding  Co.  v.  Pueblo  Invest.  Co.  9  L.R.A. 
(N.S.)  557,  8  C.  C.  A.  97,  150  Fed.  17,  10 
Ann.  Cas.  357;  Lonergan  v.  San  Antonio 
Loan  &  T.  Co.  101  Tex.  63,  22  L.R.A.(N.S.) 
364,  130  Am.  St.  Rep.  803,  104  S.  W.  1061, 
106  S.  W.  876;  George  A.  Hormel  &  Co.  v. 
American  Bonding  Co.  112  Minn.  288,  33 
L.R.A.(N.S.)  513,  128  N.  W.  12. 

The  fact  that  the  surety  is  compensated 
has  no  bearing  upon  his  relationship  as 
surety,  and  a  compensated  surety  has  all 
the  rights  and  remedies  that  a  gratuitous 
surety  would  have. 

National  Surety  Co.  v.  Berggren,  126 
Minn.  188,  148  N.  W.  55;  Columbia  Bank 
&  T.  Co.  v.  United  States  Fidelity  &  G.  Co. 
33  Okla.  535,  126  Pac.  566;  Nothern  Trust 
Co.  v.  First  Nat.  Bank,  33  N.  D.  1,  156 
N.  W.  212;  Lewis  v.  United  States  Fidelity 
&  G.  Co.  144  Ky.  425,  138  S.  W.  305,  Ann. 
Cas.  1913A,  564. 

There  must  be  some  wrongful  or  unlawful 
act  on  the  part  of  the  warehouseman,  some 
breach  of  duty,  prior  to  August  1st,  1911, 
before  plaintiff  can  have  a  cause  of  action 
upon  the  bond. 

5  Cyc.  764,  765 ;  Third  Nat.  Bank  v.  Tra- 
velers' Ins.  Co.  38  App.  Div.  518,  Se  N.  Y. 
Supp.  668;  Davis  v.  Copeland,  6T  N.T.  127; 
Scott  v.  Tyler,  14  Barb.  202 ;  Ward  v.  Stanf, 
81  N.  Y,  406;  Witte  v.  Wolfe,  16  S.  C.  256;. 
United  States  Fidelity  &  G.  Co.  v.  American. 
Bonding  Co.  31  Okla.  669,  122:  Pa«.  142:; 
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Pacific  County  v.  Illinois  Surety  Co.  234 
Fed.  97;  United  States,  use  of  District  of 
Columbia  v.  Bayly,  39  App.  D.  C.  105,  41 
L.R.A.(N.S.)  422;  First  Nat.  Bank  v. 
Samuelson,  82  Neb.  532,  118  N.  W.  81,  110 
N.  W.  250;  Ida  County  Say.  Bank  v.  Seiden- 
sticker,  128  Iowa,  54,  111  Am.  St.  Rep.  189, 
102  N.  W.  821,  5  Ann.  Cas.  945;  Ingram  v. 
McCombs,  17  Mo.  558;  State,  use  of  Pace  v. 
McCormack,  50  Mo.  568;  Marney  v.  State, 
13  Mo.  7;  Robbins  v.  Governor,  6  Ala.  839; 
Dumas  v.  Patterson,  0  Ala.  484;  Northern^ 
Light  Lodge,  I.  0.  O.  F.  v.  Kennedy,  7  N.  D. 
146,  73  N.  W.  524. 

Fisk,  District  Judge,  delivered  the  opin- 
ion of  the  court: 

The  facts  in  this  case  are  not  seriously  in 
dispute,  but  the  parties  do  not  agree  as  to 
the  law.    On  August  5,  1909,  the  defendant 
Farmers'    Co-operative    Elevator    Company 
was  engaged  in  the  business  of  conducting 
a  public  elevator  and  warehouse  at  Lans- 
ford  in  this  state.     On  that  date  said  de- 
fendant as  principal  and  the  defendant  the 
Northern  Trust  Company  as  surety  executed 
and  delivered  to  the  state  of  North  Dakota 
the  public  warehouseman's  bond  of  the  de- 
fendant elevator  company  in  the  sum  of 
$5,000,  as  provided  by  §  2247,  Rev.  Code 
1905  (§  3111,  Comp.  Laws  1913).    On  Sep- 
tember  2,    1909,   the   plaintiff,   Thomas   E. 
Reilly,  left  with  said  elevator  company  for 
storage  635  bushels  and  20  pounds  of  No. 
1  hard  wheat,  and  said  elevator  company 
issued  to  said  Reilly  storage  ticket  No.  8 
for  said  grain,  which  ticket  contained  the 
usual  agreements  and  conditions  provided 
by  the  statutes  of  this  state,  said  company 
agreeing  to  store  said  grain  in  considera- 
tion of  the  payment  of  storage  charges,  in- 
surance, and  handling;   and  to  return  the 
said  grain,  or  a  like  quantity  of  the  same 
quality,  kind,  and  grade,  to  plaintiff  upon 
demand  and  surrender  of  said  storage  ticket 
and    payment    of    said    charges.      Plaintiff 
made  no  demand  for  the  grain  in  question, 
nor  did  he  attempt  to  sell  the  same  until  in 
December,  1914,  and  on  January  4,  1915,  he 
made  his  first  written  demand  for  the  grain 
or  the  value  thereof,  which  was  refused  both 
by  the  elevator  company  and  the  Northern 
Trust  Company.    In  1914,  and  prior  to  any 
demand  being  so  made  by  plaintiff,  the  ele- 
vator company  had  become  financially  in- 
volved and  insolvent,  and  all  of  its  property 
and  assets  had  been  lost  under  -foreclosure 
proceedings.  -  During  all  of  the  time  from 
1909  to  1915,  plaintiff  was  a  stockholder  in 
said  elevator  company,  and  attended  meet- 
ings of  stockholders  at  which  the  financial 
condition    of   the   company   was   discussed. 
Shortly  after  August  1,  1911  (the  date  the 
bond  of  the  Northern  Trust  Company  by 
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its  terms  expired),  an  agent  of  the  elevator 
company  weighed  the  grain  then  in  the  ele- 
vator, and  the  grain  called  for  by  plaintiff's 
storage  ticket  was  actually  on  hand,  and  re- 
mained there  for  some  time  afterwards. 
Reilly  knew  the  grain  was  there,  and  was 
requested  on  several  occasions  by  the  officers 
of  the  company  to  present  his  ticket  and 
take  the  grain,  or  its  value.  Shortly  after 
the  refusal  of  the  demand  made  in  January, 
1915,  this  suit  was  instituted  in  the  county 
court  of  Renville  county  for  a  conversion  of 
the  said  grain,  which  resulted  in  a  judg- 
ment in  favor  of  plaintiff  as  against  the 
elevator  company,  but  in  favor  of  the  de- 
fendant the  Northern  Trust  Company  for  a 
dismissal  as  to  it.  This  appeal  is  by  the 
plaintiff  from  the  judgment  of  dismissal. 

The  bond  of  the  Northern  Trust  Company 
was  conditioned  as  provided  by  the  laws  of 
this  state,  and  in  part  was  as  follows: 
"Now,  therefore,  if  the  said  Farmers'  Co- 
operative Elevator  Company  shall  faith- 
fully perform  its  duty  as  public  warehouse- 
men, and  comply  with  all  of  the  laws  of  the 
state  of  North  Dakota  in  relation  thereto, 
then  this  obligation  shall  be  null  and  void, 
but  otherwise  to  be  and  remain  in  full  force 
and  effect,  subject,  however,  to  the  follow- 
ing conditions:  First.  The  liability  upon 
this  bond  shall  commence  on  the  date  of  the 
approval  of  the  same  by  the  proper  officers, 
as  provided  by  law,  and  shall  end  on  the  1st 
day  of  August,  1911,  a.  d." 

Appellant  contends  that  the  bond  in  ques- 
tion was  intended  to  and  did  in  law  become 
liable  for  all  storage  tickets  issued  by  the 
elevator  company  while  said  bond  was  by  its 
terms  in  force.  In  other  words,  he  con- 
tends that,  inasmuch  as  the  plaintiff's  grain 
was  stored  in  September,  1909,  while  the 
bond  was  in  force,  the  bond  continued  good 
for  said  grain  so  long  as  the  grain  remained 
stored  in  the  elevator  regardless  of  how 
long  that  was  after  the  bond,  by  its  terms, 
expired.  We  cannot  agree  with  appellant 
in  his  contention.  Under  the  laws  of  this 
state  (§  3107  et  seq.)  every  elevator  must 
secure  a  license  biennially  as  a  condition 
precedent  to  doing  business;  and  must  also 
file  a  bond  in  such  sum  as  the  commission- 
ers of  railroads  shall  fix,  of  not  less  than 
$5,000  nor  more  than  $75,000,  conditioned 
exactly  as  the  bond  in  question  was  condi- 
tioned. These  licenses  and  bonds  expire  on 
August  1st  every  second  year.  The  condi- 
tion of  the  bond  is  for  the  "faithful  per- 
formance" of  duties  and  compliance  with 
the  law  during  the  two  years  the  same  is 
in  force.  It  was  intended  to  cover  any 
wrongful  or  unlawful  acts  during  that  term. 
There  is  no  claim  that  the  elevator  company 
in  any  manner  breached  the  bond  or  did  any 
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act  prohibited  by  statute  or  otherwise  dur- 
ing that  two-year  period,  but,  on  the  con- 
trary, it  is  clearly  shown  that  the  company 
wu  in  a  position  to  deliver  the  grain  or 
pay  for  the  same  during  all  of  said  time.  It 
is  therefore  clear  to  us  that  the  wrongful 
.acta  of  the  elevator  company  did  not  occur 
until  in  January,  1915,  when  formal  de- 
mand was  made  for  the  grain.  From  Au- 
gust, 1911,  the  date  of  the  expiration  of  the 
bond  in  question,  up  to  the  time  of  the  com- 
pany's default  in  1914,  it  had  two  other 
bonds  for  the  protection  of  its  patrons. 
Surelv  when  the  renewal  bond  was  written 
to  become  effective  August  1,  1911,  the 
amount  of  storage  tickets  outstanding 
would,  or  at  least  should,  have  been  consid- 
ered as  obligations  of  the  elevator  company 
which  the  renewal  bond  would  be  liable  for 
in  case  of  a'  breach  of  duty  by  the  company 
during  that  two-year  period.  In  fact  the 
statute  specifically  provides  that  each  bond 
shall  be  sufficient  in  amount  to  protect  the 
holders  of  outstanding  tickets.  Comp.  Laws 
1913,  §  3111.  And  the  same  would  apply  to 
the  second  renewal  bond  running  from  Au- 
gust, 1913,  to  August,  1915.  And  it  would 
appear  as  though  one  of  the  reasons  why 
the  commissioners  of  railroads  were  clothed 
with  the  wide  discretion  in  the  matter  of 
fixing  the  amount  of  these  bonds  was  for 
the  purpose  of  taking  into  consideration, 
not  only  the  probable  amount  of  business 
the  particular  elevator  would  do,  but  also 
the  amount  of  tickets  outstanding  at  the 
time  each  new  bond  was  given  and  went 
into  effect. 

Appellant  says  that,  according  to  the  con- 
ditions of  the  bond,  the  surety  company 
agree  to  pay  for  all  grain  stored  in  the  de- 
fendant's elevator  from  the  5th  day  of 
August,  1909,  to  the  5th  day  of  August, 
1911,  providing  such  grain  was  not  paid  for 
by  the  principal,  the  elevator  company,  and 
he  cites  §  3139,  Comp.  Laws  1913,  in  sup- 
port thereof.  In  the  first  place,  §  3139  does 
not  exact  such  a  condition.  It  simply  says 
that  the  bond  shall  be  good  "for  the  faithful 
discharge  of  the  duties  of  a  public  ware- 
houseman." In  the  second  place,  §  3139  is 
not  applicable  in  this  case,  as  said  section 
provides  for  a  bond  for  public  warehouse- 
men engaged  in  the  storage  of  goods,  wares, 
and  merchandise,  excepting  grain  in  bulk. 
See  §§  3138,  3139.     The  law  applicable  in 


this  case  as  to  the  bond  to  be  given  is  found 
in  §  3111.  We  are  of  the  opinion  that,  so 
long  as  the  elevator  company  complied  with 
the  law  during  the  period  the  Northern 
Trust  Company  was  surety  for  it,  and  paid 
all  storage  tickets  presented  during  that 
time,  the  responsibility  of  said  surety  then 
ceased.  And  we  do  not  believe  such  surety 
liable  simply  because  a  storage  ticket  issued 
in  1909,  while  said  company  was  surety, 
was  not  redeemed  by  the  elevator  company 
some  three  years  after  the  bond  of  the* 
Northern  Trust  Company  had,  by  its  terms,, 
become  inoperative.  The  elevator  company- 
had,  in  the  meantime,  procured  two  new 
bonds,  one  running  from  August,  1911,  to 
August,  1913,  and  the  other  from  August, 
1913,  to  August,  1915,  both  guaranteeing 
that  the  elevator  company  would,  during 
their  respective  periods,  comply  with  the 
law.  Nor  do  we  believe  it  necessary  to  cite 
any  long  list  of  authorities  to  sustain  this 
position.  However,  as  bearing  upon  the  law 
relative  to  the  propositions  involved,  seethe 
following:  5  Cyc.  212,  773-775;  29  Cyc. 
1458,  1459;  40  Cyc.  440,  441;  Comp.  Laws 
1913,  §  6677;  Northern  Light  Lodge,  I.  O. 
O.  F.  v.  Kennedy,  7  N.  D.  146,  73  N.  W.  524. 

The  trial  court  also  found  that  the  plain- 
tiff, with  the  knowledge  he  possessed  of  the 
conditions  of  the  elevator  company,  was 
guilty  of  such  laches  in  not  sooner  present- 
ing hiB  storage  ticket  as  would  bar  a  recov- 
ery by  him  as  against  the  Northern  Trust 
Company.  While  we  do  not  expressly  so 
hold,  as  it  is  unnecessary,  in  view  of  our 
holding  upon  the  first  proposition,  we  are 
of  the  opinion  that  there  is  considerable 
merit  in  the  conclusion  as  reached  by  the 
trial  court.  It  iB  also  unnecessary  for  us 
to  pass  upon  the  question  raised  by  re- 
spondent trust  company  as  to  whether  or 
not  the  complaint  stated  a  cause  of  action 
by  reason  of  there  being  no  allegation  as  to 
whether  this  plaintiff  held  the  only  out- 
standing storage  ticket  which  might  be  a 
claim  upon  the  bond.  Upon  this  point  see 
Phillips  v.  Semingson,  25  N.  T>.  460,  142 
N.  W.  47. 

The  judgment  of  the  county  court  is 
right,  and  the  same  is  therefore  affirmed, 
with  costs. 

Flsk,  District  Judge,  sitting  in  place  of 
Grace,  J.,  disqualified. 


Annotation  — -  Warehouseman's  bond. 


Comparatively  few  eases  seem  to  have 
involved  warehousemen's  bonds,  but  a 
number  of  questions  have  been  answered* 

Thus  it  has  been  held  that  the  obliga- 
tion of  a  public  warehouseman's  bond 
conditioned  for  the  faithful  performance 


of  his  duties  as  such  is  one  of  indemnity, 
so  that,  in  case  of  a  breach,  recovery 
thereon  must  be  limited  to  nominal  dam- 
ages unless  substantial  damages  have 
been  sustained,  but  a  recovery  of  the  lat- 
ter kind  may  be  had  where  they  are  the 
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natural  and  proximate  consequence  of 
the  breach.  State  ex  rel.  Fissette  v. 
Sullivan  (1903)  99  Mo.  App.  616,  74  S. 
W.  417,  holding  that  the  value  of  goods 
converted  by  a  warehouseman  could  be 
recovered  in  an  action  on  his  bond. 

And  in  Kentucky  the  rule  is  that  a 
bond  which  does  not  conform  to  the 
statutory  law  at  the  time  of  its  execu- 
tion is  not  good  as  a  statutory  bond,  but, 
if  voluntarily  executed  and  not  against 
the  policy  of  the  law,  it  is  good  as  a 
common-law  bond.  Lane  v.  Kasey  (1858) 
1  Met.  (Ky.)  410.  So,  in  Missouri  it  has 
been  held  that  a  public  warehouseman's 
bond  voluntarily  issued  and  supported 
by  sufficient  consideration  is  not  against 
public  policy,  and  is  enforceable  as  a 
common-law  obligation,  even  though  it 
purports  to  be  a  statutory  bond,  and  the 
statute  is  concededly  unconstitutional 
or  at  an  end,  the  obligation  being  con- 
ditioned not  only  to  comply  with  the 
statute,  but  also  with  the  laws  of  the 
state  applicable  to  the  calling  of  a  pub- 
lic warehouseman.  People  use  of  Hub- 
bard &  M.  Commission  Co.  v.  Cochrane 
(1915)  264  Mo.  581,  175  S.  W.  599. 
(See,  in  this  connection,  note  in  L.R.A. 
1917B,  1017.) 

Where  the  statute  requires  public 
warehousemen  to  file  with  a  named 
commission  a  bond  with  good  and  suf- 
ficient sureties  to  be  approved  by  such 
commission,  and  conditioned  for  the 
faithful  performance  of  their  duty  as 
warehousemen,  the  commission  has  pow- 
er and  authority  to  examine  into  the 
sufficiency  of  the  bond  as  to  form, 
amount,  and  general  reliability,  busi- 
ness methods,  and  previous  good  faith 
of  the  bondsmen;  and,  in  the  exercise  of 
legitimate  discretion  in  such  matters, 
cannot  be  controlled  at  the  suit  of  sure- 
ties by  mandamus,  prohibition,  or  any 
other  proceeding,  or  compelled  to  accept 
and  approve  as  sureties  any  persons  or 
corporations  of  whom  they  disapprove. 
State  ex  rel.  Dakota  Trust  Co.  v.  Stuts- 
man (1912)  24  N.  D.  68,  139  N.  W.  83, 
Ann.  Cas.  1914D,  776. 

Point  has  also  been  made  as  to  whether 
or  not  an  aggrieved  individual  may 
maintain  an  action  on  a  warehouseman's 
bond,  and  if  so,  in  whose  name  or 
for  whose  benefit  the  action  must  be 
brought.  Thus,  in  Kentucky  it  has  been 
held  that  suit  on  a  warehouseman's  bond, 
though  executed  to  the  state,  may  be 
maintained  in  the  name  of  an  individual 
to  whom  the  warehouseman  has  failed  to 
pay  over  the  proceeds  of  a  sale  of  stored 
merchandise,  in  violation  of  a  condition 
of  the  bond,  since  the  Code  of  Practice 
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requires  every  action  to  be  prosecuted 
in  the  name  of  the  real  party  in  interest, 
the  court  saying  that  in  such  a  case  it 
is  not  necessary  to  bring  the  action  in 
the  name  of  the- state,  for  the  use  and 
benefit  of  the  injured  person.  Lane  v. 
Kasey  (1858)  1  Met.  (Ky.)  411.  And 
in  at  least  one  state  where  the  bond  is 
payable  to  the  state  it  is  expressly  pro- 
vided in  whose  name  the  action  shall  be 
brought.  See,  for  example,  Tenn.  Code, 
§  3381  (1880a)  2597,  as  set  out  in  Bailey 
v.  Wood  (1902)  114  (Ky.)  27,  69  S.  W. 
1103,  which  provides  that  any  aggrieved 
person  may  sue  for  breach  of  the  bond 
in  the  name  of  the  state  until  the  pen- 
alty is  exhausted.  But  in  the  absence 
of  the  statutory  provision  requiring  the 
action  to  be  brought  in  the  name  of  the 
real  party  in  interest,  where  the  bond  is 
executed  to  the  state,  an  action  thereon 
should  be  in  the  name  of  the  state.  Lane 
v.  Kasey  (Ky.)  supra.  In  North  Dakota, 
where  a  public  warehouseman's  bond 
runs  to  the  state,  and  is  conditioned 
upon  the  faithful  performance  of  the 
duties  of  such  a  warehouseman,  and 
must  be  in  a  "sufficient  amount  to  pro- 
tect the  holders  of  outstanding  tickets," 
the  rule  is  that,  upon  a  breach,  any 
individual  ticket  holder  may  institute 
an  action  on  the  bond,  but  that  such 
action  must  be  brought  in  the  name  of 
the  state  and  on  behalf  of  all  the  holders 
of  outstanding  storage  tickets.  Phillips 
v.  Semingson  (1913)  25  N.  D.  460,  142 
N.  W.  47;  Gruman  v.  Lillethun  (1914) 
27  N.  D.  227,  145  N.  W.  825.  And  in 
reaching  this  conclusion  the  courts  seem 
to  have  adversely  disposed  of  the  rea- 
soning upon  which  the  Kentucky  court 
in  Lane  v.  Kasey  (Ky.)  supra,  based  its 
decision  that  although  the  bond  runs  to 
the  state,  an  aggrieved  individual  may 
sue  in  his  own  name,  it  having  been  said 
in  the  Phillips  Case  that  while  it  is 
undoubtedly  correct  as  a  legal  prop- 
osition that  an  action  must  be  main- 
tained in  the  name  of  the  real  party  in 
interest,  it  does  not  necessarily  follow 
that  an  individual  ticket  holder  is  the 
real  party  in  interest  in  the  action.  The 
court  in  the  latter  case  then  continued 
as  follows:  "Section  2247,  Rev.  Codes 
1905,  Comp.  Laws  1913,  §  3111,  provides 
that  the  bond  shall  be  given  to  the  state, 
and  'shall  be  in  a  sufficient  amount  to 
protect  the  holders  of  outstanding  tick- 
ets.' This  bond  is  given  for  the  benefit 
of  all  ticket  holders,  and  not  for  the 
benefit  of  any  particular  one.  Plaintiff 
is  therefore  only  a  small  part  of  the  real 
party  in  interest."  And  in  the  Gruman 
Case  the  court  advanced  the  argument 
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that  a  single  action  was  necessary  in 
.order  to  prevent  a  multiplicity  of  suits 
as  well  as  to  conserve  the  resources  of 
the  bond  by  keeping  down  costs,  and 
securing  its  benefits  for  all  the  outstand- 
ing ticket  holders  instead  of  the  most 
diligent  ones.  And  in  the  Texas  case 
of  Morris  v.  Burrows  (1915)  —  Tex 
Civ.  App.  — ,  180  S.  W.  1108,  it  was 
expressly  held  that,  in  the  absence  of  a 
statutory  provision  authorizing  a  suit 
on  a  warehouseman's  statutory  bond  at 
the  hands  of  a  private  individual,  no 
such  action  can  be  maintained. 

And  various  questions  as  to  what  con- 
stitutes a  defense  to  an  action  on  a 
warehouseman's  bond  have  been  an- 
swered. Thus  it  has  been  ruled  that  the 
parties  to  a  warehouseman's  bond  exe- 
cuted to  an  exchange,  and  securing  the 
payment  of  the  proceeds  of  merchandise 
consigned  to  the  warehouse,  cannot  de- 
feat a  recovery  upon  the  ground  that 
the  bond  was  illegal  and  void  because 
the  exchange  was  a  monopoly,  and  was 
organized  for  the  unlawful  purpose  of 
stifling  competition,  since  to  permit  such 
a  defense  would  permit  a  party  to  take 
advantage  of  his  own  wrong  as  against 
an  innocent  third  person.  Globe  Tobac- 
co Warehouse  Co.  v.  Leach  (1897)  19 
Ky.  L.  Rep  1287,  43  S.  W.  423;  Globe 
Tobacco  Warehouse  Co.  v.  McCormick 
(1897)  19  Ky.  L.  Rep.  1290,  43  S.  W. 
1100.  Nor  can  the  sureties  in  such  a 
ease  rely  as  a  defense  upon  the  fact  that 
the  principal  was  suspended  from  mem- 
bership in  the  exchange,  even  though  the 
transaction  in  question  took  place  after 
the  suspension;  at  least,  where  the  fact 
of  such  suspension  was  not  brought  to 
the  notice  of  the  consignee  of  the  mer- 
chandise, or  at  least  to  the  public  by 
some  sort  of  notice.  Ibid.  And  it  has 
been  held  no  absolute  defense  to  the 
sureties  on  a  joint  and  several  warehouse- 
man's bond  that  the  principal  has  been 
discharged  in  bankruptcy,  and  that  the 
relator  proved  up  his  claim  and  received 
a  dividend,  since  by  express  provisions 
of  I  16  of  the  Federal  Bankruptcy  Act 
of  1898,  the  liability  of  a  surety  for  a 
bankrupt  is  not  altered  by  the  discharge 
of  the  bankrupt.  State  ex  rel.  First 
Sat.  Bank  v.  Federal  Union  Surety  Co. 
(1911)  156  Mo.  App.  603, 137  S.  W.  613. 

Nor,  in  Kentucky,  is  the  liability  of 
the  parties  to  a  warehouseman's  bond 
w  a  breach  thereof  affected  by  the  ter- 
mination and  renewal  of  the  warehouse- 
man's lease  of  the  warehouse,  although 
the  liability  was  incurred  after  the  re- 
newal; at  least,  where  the  operation  of 

UU.1918E. 


the  bond  is  not  restricted  by  its  terms 
to  any  limited  period,  and  no  consider- 
able interval  of  time  elapsed  between  the 
termination  of  the  first  and  the  com- 
mencement of  the  second  lease.  Lane  v. 
Kasey  (1858)  1  Met.  (Ky.)  410. 

And  when  a  warehouseman,  pursuant 
to  statute,  gives  a  bond  to  keep  his  ware- 
house in  good  condition,  etc.,  and  then 
moves  his  business  to  another  ware- 
house, it  is  not  necessary  for  him  to  give 
a  new  bond,  as  the  purpose  of  such 
a  bond  is  directed  to  the  business 
only  and  not  to  the  "house."  Bailey  v. 
Wood  (1902)  114  Ky.  27,  69  S.  W.  1103. 
And  it  has  been  held  not  material  as 
regards  the  liability  of  sureties  on  a 
warehouseman's  bond  that  the  ware- 
houseman moved  his  warehouse  from  its 
original  site  to  another  lot,  a  short  dis- 
tance away,  and  within  the  same  village, 
without  the  consent  of  the  bondsmen. 
Phillips  v.  Semingson  (1913)  25  N.  D. 
460,  142  N.  W.  47. 

But  it  has  been  held  that  where  a  pub- 
lic warehouseman's  bond  is  for  a  definite 
period  and  is  conditioned  for  the  faith- 
ful performance  of  his  duties  as  such 
during  that  period  only,  a  surety  thereon 
is  not  liable  for  a  default  of  the  prin- 
cipal occurring  several  years  after  N  the 
bond  by  its  terms  had  expired,  and  after 
other  successive  renewal  bonds  had  been 
given,  even  though  the  default  was  in 
connection  with  property  stored  while 
such  surety's  bond  was  in  force.  State 
Use  op  Reilly  v.  Farmers'  Co-op.  Ele- 
vator Co.  ante,  233.  This  decision  was 
evidently  influenced  by  the  fact  that  the 
North  Dakota  statute  provides  that  a 
warehouseman's  bond  shall  be  sufficient 
in  amount  to  protect  the  holders  of  out- 
standing tickets;  which,  in  itself,  would 
seem  to  indicate  that  the  bond  in  force 
at  the  time  of  the  breach  of  a  condition 
would  be  the  one  to  which  recourse  must 
be  had  rather  than  the  one  in  force  at 
the  time  the  property  was  placed  in  the 
warehouse. 

Where  the  statute  under  which  the 
bond  is  executed  provides  that  the  ware- 
house may  be  closed  at  pleasure  after 
the  proper  authorities  have  been  given 
sixty  days'  written  notice  of  such  inten- 
tion, a  warehouse  cannot  be  closed  until 
such  a  notice  has  been  given;  and  if 
the  warehouseman  closes  his  warehouse 
without  having  given  the  required  no- 
tice, he  and  his  sureties  are  liable  on  his 
bond  for  any  injury  resulting  from  the 
unlawful  closing.  Lane  v.  Kasey  (Ky.) 
supra.  G.  J.  C. 
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C.  F.  M.  NILES,  Assignee  of  the  Dorr 
Street  Savings  Bank  Company,  Plff.  in 
Err., 

v. 

GEORGE  OLSZAK. 

(87  Ohio  St.  229,  100  N.  E.  820.) 

Loan  association  —  insolvency  —  set-off 
of  deposit  and  subscription. 

1.  A  stockholder  in  a  savings  and  loan 
association  organized  under  the  laws  of  this 
state  is  entitled,  when  the  association  be- 
comes insolvent,  to  set  off,  as  against  its 
assignee  for  the  benefit  of  creditors,  a  claim 
for  money  which  he  has  on  deposit  with  the 
association,  against  his  liability  for  the 
unpaid  part  of  his  stock  subscription. 

For  other  cases,  see  Building  and  Loan 
Associations,  VII.  in  Dig.  1-62  N.  S. 

Corporation  —  assets  —  trust  fund. 

2.  The  assets  of  a  corporation,  including 
unpaid  subscriptions  to  its  capital  stock, 
constitute  a  trust  fund  for  the  benefit  of  itB 
creditors,  which  cannot  be  disposed  of  by  it 
without  consideration,  or  fraudulently,  to 
the  injury  of  such  creditors. 

For  other  cases,  see  Corporations,  VI.  f,  1, 
in  Dig.  1-52  N.  8. 

(December  17,  1912.) 

ERROR  to  the  Circuit  Court  for  Lucas 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas, 
sustaining  exceptions  to  the  filing  in  the 
Probate  Court  of  the  account  of  the  as- 
signee of  the  Dorr  Street  Savings  Bank 
Company.     Reversed. 

Statement  by  Johnson,  J.: 

The  Dorr  Street  Savings  Bank  Company, 
of  Toledo,  made  an  assignment  to  C.  F.  M. 
Niles  for  the  benefit  of  its  creditors.  Niles 
filed  his  account  in  the  probate  court  of  Lu- 
cas county,  to  which  exceptions  were  filed 
by  certain  creditors  of  the  bank.  The  ex- 
ceptions were  based  on  the  fact  that  the 
assignee  had  allowed  certain  stockholders, 
who  were  indebted  to  the  savings  bank  com- 
pany for  unpaid  stock  subscriptions,  to  set 
off,  against  the  same,  the  amounts  due  them 
on  certain  deposits  which  they  had  in  the 
bank.  The  exceptions  were  sustained  by  the 
court.  The  case  was  appealed  to  the  com- 
mon pleas  court,  which  held  that  the  action 
of  the  assignee,  in  allowing  the  offsets,  was 

Headnotes  by  Johnson,  J. 

Note.  —  As  to  right  of  stockholder  after 
insolvency  to  set  off  debt  due  him  from  cor- 
poration against  his  liability  on  unpaid 
stock  subscription,  see  annotation  following 
this  case,  post,  243,  and  references  therein 
to  annotations  on  related  questions. 


unauthorized,  and  sustained  the  exceptions. 
In  proceedings  in  error  in  the  circuit  court, 
that  court  affirmed  the  judgment  of  the  com- . 
mon  pleas  court,  and  the  cause  is  here  on 
proceedings  in  error  to  reverse  the  judg- 
ments below. 

The  common  pleas  court  made  a  finding 
of  facts  as  follows: 

"(a)  That  the  Dorr  Street  Savings  Bank 
Company  was,  at  all  times  herein  named,  a 
corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  Savings  and  Loan 
Association  Act,  being  §  3797  of  the  Revised 
Statutes  of  Ohio;  that  on  the  16th  day  of 
April,  1908,  the  Dorr  Street  Savings  Bank 
Company  ceased  to  do  business,  and  made 
an  assignment  to  C.  F.  M.  Niles,  as  as- 
signee for  the  benefit  of  the  creditors  of 
said  bank;  that  on  said  date  the  said  the 
Dorr  Street  Savings  Bank  Company  was, 
and  ever  since  has  been,  insolvent,  and  has 
ceased  to  do  business,  and  that  the  assets  of 
said  bank  are,  and  have  been,  wholly  insuf- 
ficient to  pay  the  liabilities  to  depositors 
and  other  creditors  in  full. 

"(b)  That  at  the  date  of  said  assignment, 
and  prior  thereto,  the  persons  named  in  the 
schedule  hereinafter  set  forth  were  indebted 
to  the  Dorr  Street  Savings  Bank  Company, 
for  unpaid  stock  subscriptions  theretofore 
made  by  them  to  the  stock  of  said  bank,  in 
the  amount  set  opposite  their  respective 
names  in  said  schedule. 

"(c)  Said  Dorr  Street  Bank,  on  said  dates, 
was  indebted  to  said  parties,  respectively, 
as  depositors  of  said  bank,  in  amounts  equal 
to,  or  greater  than,  the  amounts  of  their  re- 
spective obligations  for  unpaid  stock  owned 
by  them  in  said  bank. 

"(d)  That  on  the  dates  set  forth  in  the 
schedule  following,  the  said  assignee  did 
allow  said  parties,  respectively,  to  offset, 
against  their  aforesaid  respective  obliga- 
tions for  unpaid  stock,  the  amounts  due 
them  respectively  on  their  respective  de- 
posits in  said  bank,  to  wit: 

Name  Amount  Date 

A.  J.  Kujawa. .  .$250.00 July  27,  1908 

Joseph  Taf  elski .  70.66 ....  August  5,  1908 
Frank  Zielinski.  150.00. . .  .August  3,  1908 
M.  Stolmaszak. .   150.00.  September  3,  1908 

John  Haidel 500.00 August  5,  1908 

Emil  Koeppe.. . .  250.00. . .  .August  1,  1908" 

Messrs.  Smith  &  Beckwith,  for  plaintiff 
in  error: 

A  depositor  in  a  bank  may,  after  assign- 
ment of  the  bank,  offset  the  amount  of  his 
deposit  against  a  debt  due  from  him  to  the 
bank  on  account  of  a  subscription  to  its 
capital  stock. 

Bank  of  Marysville  v.  Windisch-Muhl- 
hauser  Brewing  Co.   50  Ohio  St.   152,  40 
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Am.  St.  Rep.  660,  33  N.  E.  1054;  Barbour 
v.  Xational  Exch.  Bank,  50  Ohio  St.  90,  20 
L^A.  192,  33  N.  E.  542. 

Mr.  Clem  V.  Wagner  also  for  plaintiff 
in  error. 

Messrs.  Eugene  Rhelnfrank  and  Gus- 
earns  Ohlinger,  for  defendant  in  error: 

When  a  corporation  has  become  insolvent 
and  the  subscriptions  for  stock  are  being 
enforced  for  the  benefit  of  corporate  credit- 
ors, a  subscriber  cannot,  in  the  suit  brought 
to  collect  his  subscription,  set  up  a  counter- 
claim or  set-off. 

1  Cook,  Corp.  6th  ed.  §  193;  3  Thomp. 
Corp.  §§  3786,  3787;   Sawyer  v.  Hoag,  17 
WalL  610,  21  L.  ed.  731;  Handley  v.  Stuti, 
139  U.  S.  417,  35  L.  ed.  227,  11  Sup.  Ct.  Rep. 
530;  Welch  v.  Sargent,  127  Cal.  72,  59  Pac. 
319;   Killen  v.  Barnes,   106  Wis.   546,  82 
N.  W.  536 ;  Richardson  v.  Merritt,  74  Minn. 
354,  77  N.  W.  234,  407,  968;  Efird  v.  Pied- 
mont Land  Improv.  ft  Invest.  Co.  55  S.  C. 
78,  32  S.  E.  758,  897 ;  Wilkinson  v.  Bertock, 
111  Ga.  187,  36  S.  E.  623;  Colorado  Fuel  ft 
Iron  Co.  v.  Sedalia  Smelting  Co.  13  Colo. 
App.  474,  59  Pac.  222;  Shickle  v.  Watts,  94 
Mo.  410,  7  S.  W.  274;  Government  Secur. 
Invest.  Co.  v.  Dempsey,  60  L.  J.  Q.  B.  N.  S. 
199;   Wyman  v.  Williams,  53  Neb.  670,  74 
ST.  W.  48;  Painesville  Nat.  Bank  v.  King 
Vara  i  ah  Co.  8  Ohio  C.  C.  563,  4  Ohio  C.  D. 
511. 

Jofonaon,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  presented  by  this  re- 
cord ifl,  Can  a  stockholder  in  a  savings  and 
loan  association,  organized  under  the  stat- 
utes of  this  state,  when  the  company  be- 
comes insolvent,  set  off,  as  against  its  as- 
signee for  the  benefit  of  its  creditors,  a 
claim  for  money,  which  he  has  on  deposit 
with  the  loan  association,  against  his  liabil- 
ity for  the  unpaid  part  of  his  stock  subscrip- 
tion? The  courts  below  held  that  he  could 
not  do  so,  notwithstanding  the  general 
terms  of  our  statute  on  the  subject  of  set- 
off. They  adopted  and  applied  the  doctrine 
that  the  capital  stock  of  a  corporation  con- 
stitutes a  trust  fund  for  the  benefit  of  the 
creditors  of  the  company,  and  that  a  sub- 
scriber to  its  stock  cannot,  in  a  suit  brought 
to  collect  his  subscription,  set  up  a  counter- 
claim or  set-off.  This  doctrine  is  stated  in 
3  Thompson  on  Corporations,  1st  ed.  f  3787, 
thus:  "The  first  reason  generally  given  for 
the  rule  denying  the  right  of  set-off,  after 
a  corporation  has  become  insolvent,  is  the 
theoretical  reason  which  often  operates  to 
deny  the  right  of  set-off  in  courts  of  law, 
which  is  that  there  can  be  no  set-off  unless 
the  debts  are  mutual  and  in  the  same  right 
Briefly  explained,  the  meaning  is  that,  when 
the  assets  have  been   impressed  with  the 
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quality  of  a  trust  fund  for  the  equal  benefit 
of  all  the  creditors,  their  custodian,  whether 
the  corporation,  its  directors,  a  receiver,  as- 
signee, or  6ther  liquidator,  holds  them,  not 
in  the  right  of  the  corporation  against  which 
the  set-off  is  claimed,  but  in  the  right  of  the 
creditors.  .  .  .  Such  a  debt,  as  we  have 
seen,  is  deemed  in  equity  a  part  of  the  capi- 
tal stock  of  the  company,  and  is  a  trust 
fund  to  be  devoted  to  the  payment  of  all  its 
creditors;  and  hence,  whilst  the  company, 
as  long  as  it  continues  a  going  concern,  may 
call  it  in,  and  the  stockholder,  without 
doubt,  set  off  against  it  any  demand  he  may 
have  against  the  company,  yet  when  the 
company  becomes  insolvent,  and  there  is  not 
enough  to  satisfy  all  its  creditors,  this  trust 
fund  manifestly  cannot  be  appropriated  by 
a  creditor  who  is  a  stockholder,  to  the  exclu- 
sive payment  of  his  own  claim."  This  view 
of  the  law  has  been  approved  and  followed 
by  many  authorities  in  this  country,  among 
which  are  1  Cook,  Corp.  6th  ed.  §  193; 
Sawyer  v.  Hoag,  17  Wall.  610,  21  L.  ed. 
731 ;  Welch  v.  Sargent,  127  Cal.  72,  59  Pac. 
319;  Killen  v.  Barnes,  106  Wis.  546,  82 
N.  W.  536;  Richardson  v.  Merritt,  74  Minn. 
354,  77  N.  W.  234,  407,  968;  Efird  v.  Pied- 
mont Land  Improv.  &  Invest.  Co.  55  S.  C. 
78,  32  S.  E.  758,  897 ;  Wilkinson  v.  Bertock, 
111  Ga.  187,  36  S.  E.  623;  Shickle  v.  Watts, 
94  Mo.  410,  7  S.  W.  274. 

The  trust-fund  theory  as  to  the  capital 
stock  and  assets  of  corporations  seems  to 
have  had  its  origin  in  the  ingenuity  of 
Judge  Story,  who  announced  it  in  Wood  v. 
Dummer,  3  Mason,  308,  Fed.  Cas.  No.  17,944, 
although  in  that  caBe  the  doctrine  was  not 
carried  to  the  extent  to  which  later  cases 
have  gone,  in  denying  to  the  stockholder  a 
set-off,  in  cases  to  enforce  his  liability  as 
a  stockholder,  or  for  unpaid  stock.  In  that 
case,  an  incorporated  bank  divided  three 
fourths  of  its  capital  stock  before  the  expi- 
ration of  its  charter,  among  the  stockhold- 
ers, without  providing  funds,  which  ulti- 
mately were  sufficient  to  pay  its  outstanding 
bank  notes.  It  was  held  that  the  capital 
stock  was  a  trust  fund  for  the  payment  of 
the  bank  notes,  and  might  be  followed  into 
the  hands  of  the  stockholders.  The  division 
of  the  stock,  under  such  circumstances,  was 
a  fraud  on  the  creditors. 

The  rule  in  question  here  was  announced 
by  the  Supreme  Court  of  the  United  Statea 
in  Sawyer  v.  Hoag,  17  Wall.  610,  21  L.  ed. 
731.  Sawyer  was  liable  for  $4,250  on  stock 
subscription  to  an  insurance  company.  The 
company  became  insolvent,  and  Sawyer 
bought,  for  a  small  sum,  a  certificate  of  an 
adjusted  loss  claim  of  $5,000  against  the 
company,  which  he  sought  to  have  set  off 
against  his  unpaid  stock  after  the  company 
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was  adjudged  bankrupt.  The  court  held  he 
was  not  entitled  to  the  set-off;  that  the  sub- 
scription for  stock  was  a  trust  fund  for  the 
creditors,  which  could  not  be  appropriated 
by  the  debtor  to  the  exclusive  payment  of 
his  claim.  And  the  court  says  that  such 
transaction  "should  be  subject  to  a  rigid 
scrutiny,  and  if  found  to  be  infected  with 
anything  unfair  towards  such  third  person, 
calculated  to  injure  him,  or  designed  inten- 
tionally and  inequitably  to  screen  the  stock- 
holder from  loss  at  the  expense  of  the  gen- 
eral creditor,  it  should  be  disregarded  or 
annulled,  so  far  as  it  may  inequitably  affect 
him."  As  already  stated,  these  decisions 
were  followed  in  many  other  cases,  until  the 
doctrine,  as  stated  above,  was  widely  ac- 
cepted. However,  in  a  more  recent  case  in 
the  Supreme  Court  of  the  United  States 
(Clark  v.  Bever,  139  U.  S.  96,  35  L.  ed.  88, 
11  Sup.  Ct.  Rep.  468)  there  was  a  modifica- 
tion of  the  rigid  rule  that  the  stockholder 
must,  under  all  circumstances,  pay  the  full 
face  value  of  the  stock,  and  that  the  stock, 
at  its  face  value,  is  a  trust  fund  for  the 
benefit  of  the  creditors,  which  the  stock- 
holder may  be  compelled  to  make  good.  In 
that  case,  an  Iowa  railroad  corporation,  be- 
ing indebted  to  a  construction  company  in 
the  sum  of  $70,000,  which  it  was  unable  to 
pay  in  money,  had  a  settlement  with  the  lat- 
ter, whereby  the  debt  was  paid  in  shares  of 
the  stock  of  the  railroad  company  at  the  par 
value  of  $350,000.  The  stock  was  taken  at 
20  cents  on  the  dollar,  but  was  not,  at  the 
time,  worth  anything  in  the  market.  Greene, 
a  member  of  the  construction  company,  re- 
ceived 910  shares  as  his  part.  Subsequently 
the  railroad  was  sold  under  a  decree  of  fore- 
closure, and,  Greene  having  died,  suit  was 
brought,  by  a  creditor  of  the  company,  to 
hold  his  estate  liable  for  the  difference  be- 
tween what  was  paid  for  the  stock  and  its 
face  value,  on  the  ground  that  the  stock  of 
the  corporation  was  a  trust  fund  for  credi- 
tors, and  that,  as  between  creditors  and 
stockholders,  the  latter  were  bound  to  ac- 
count for  its  par  value,  without  reference  to 
the  good  faith  of  the  transaction.  But  the 
court  refused  to  so  hold,  and  denied  the  re- 
lief. A  similar  conclusion  was  arrived  at  in 
Fogg  v.  Blair,  139  U.  S.  118,  35  L.  ed.  104, 
11  Sup.  Ct.  Rep.  476,  the  extent  to  which  the 
court  went  being  that  unpaid  subscriptions 
to  the  stock  of  a  corporation  constitute  a 
trust  fund  for  the  benefit  of  its  creditors 
which  may  not  be  given  away  or  disposed  of 
without  consideration  or  fraudulently,  to 
the  prejudice  of  such  creditors.  There  have 
been  a  number  of  holdings,  in  cases  which 
involved  the  right  of  the  stockholder  to  a 
set-off,  where  his  liability  for  unpaid  sub- 
scriptions or  his  statutory  liability  as  a 
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stockholder  was  being  enforced,  in  which 
the  set-off  was  allowed.  Among  these  are 
Cahill  v.  Original  Big  Gun  Beneficial  & 
Pleasure  Asso.  94  Md.  353,  89  Am.  St.  Rep. 
434,  50  Atl.  1044;  Tallmadge  v.  FishkiU 
Iron  Co.  4  Barb.  392;  Christensen  v.  Colby, 
43  Hun,  362;  Fidelity  Ins.  Trust  &  S.  D.  Co. 
v.  Mechanics'  Sav.  Bank,  56  L.R.A.  228,  38 
C.  C.  A.  193,  17  Fed.  297;  Ball  v.  Anderson, 
196  Pa.  89,  79  Am.  St.  Rep.  693,  46  Atl. 
366;  Wheeler  v.  Millar,  90  N.  Y.  359. 

In  Cahill  v.  Original  Big  Gun  Beneficial 
&  Pleasure  Asso.  supra,  which  was  a  suit  to 
enforce  the  statutory  liability  of  a  stock- 
holder, the  court,  in  its  opinion,  cites  a 
number  of  cases  in  support  of  its  view.  In 
that  case  the  following  language,  used  in 
Pierce  v.  Topeka  Commercial  Secur.  Co.  60 
Kan.  164,  55  Pac.  853,  is  quoted  with  ap- 
proval; "It  is  strongly  contended  that  the 
claims  of  the  stockholder  against  the  cor- 
poration do  not  constitute  a  legal  set-off, 
because  of  a  want  of  mutuality  between  the 
parties  to  the  action.  The  claim  of  the 
stockholder  is  not  a  set-off  in  its  technical 
sense,  but  it  is  an  equitable  defense  which 
he  is  entitled  to  make.  When  he  becomes 
a  bona  fide  creditor  of  the  corporation,  he 
is  clothed  with  the  same  equity  as  contract 
creditors." 

Although  there  is  a  distinction  between  a 
proceeding  to  collect  unpaid  subscriptions 
for  stock  and  one  to  enforce  the  statutory 
liability  of  a  stockholder,  they  are  both  for 
the  purpose  of  creating  a  fund  for  the  pro- 
tection and  benefit  of  the  creditors  of  the 
company.  The  suit  to  enforce  the  statutory 
liability  may  be  brought  by  creditors  only 
after  the  insolvency  of  the  corporation,  and 
for  the  purpose  of  creating  a  fund  to  be  ap- 
plied to  the  payment  of  the  debts  of  the 
company  after  it  has  been  disclosed  that  the 
corporation  is  unable  to  pay  them.  It  would 
seem  that,  if  a  stockholder  were  entitled  to 
set  off  a  claim  against  the  company,  against 
his  statutory  liability  in  a  proceeding  to 
create  such  fund  for  the  creditors,  it  would 
a  fortiori  be  just  and  equitable  to  allow 
him  to  set  off  a  claim  which  he  had  in  good 
faith  against  the  company,  in  a  proceeding 
by  an  assignee  or  receiver  to  enforce  an  un- 
paid subscription  to  the  stock  for  the  same 
purpose.  In  the  latter  case,  the  relation  of 
the  parties  is  mutual.  His  .claim  is  due  to 
him  from  the  corporation,  and  the  claim  for 
unpaid  stock  is  due  from  him  to  the  corpo- 
ration. There  has  been  no  ruling  by  this 
court  on  this  question,  although  it  has  been 
in  constant  harmony  with  other  jurisdic- 
tions in  holding  that  the  property  and  as- 
sets of  a  corporation  are  a  trust  fund  for 
the  benefit  of  its  creditors,  and  that,  if  mis- 
appropriated or  diverted,  the  court  will  fol- 
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low  it  as  far  as  it  can  be  traced.    But  the 
question  still  remains  whether,  in  the  ascer- 
tainment of   the   amount  of   the  fund,   a 
stockholder  would  he  justly  entitled  to  the 
set-off,  as  in  other  cases,  under  our  statute. 
It  must  be  noted  that  the  set-off  claimed 
in  this  case  is  a  deposit  in  a  loan  and  sav- 
ings  association    against   indebtedness   for 
the   unpaid   part   of   subscriptions   to   the 
stock  of  such  association.    It  is  not  a  case 
in  which   there  ia  any  element  of  fraud. 
The  stock  was  not  issued  under  the  pre- 
tense of  being,  or  purporting  to  be,  fully 
paid,  when   in  fact  it  was  not  paid  for. 
There   was  no  contrivance  to   release   the 
debt  for  the  stock   and  substitute  a  loan 
therefor.     It  is  not  a  case  in  which  a  cor- 
poration had  held  itself  out  to  the  public 
as  having  a  larger  paid-up  capital  than  it 
actually  had.    Nor  is  it  a  transaction  simi- 
lar in  any  of  its  phases  to  those  out  of 
which  the  controversies  arose,  in  which  the 
rule  contended  for  here  was  originally,  and 
in  many  of  the  later  cases,  declared  and  en- 
forced.    This  savings  bank  was  organized 
under  §  3797  et  seq.,  Revised  Statutes.    The 
statute  prescribes  the  method  of  the  organi- 
zation  and  operation  of  such  institutions. 
It  provides  that  no  such  association  shall 
commence  business  until  at  least  one  half 
of  each  subscription  has  been  fully  paid  up. 
There  is  no  claim  that  this  was  not  done, 
and   the  presumption  is  that  it  was  done. 
The  finding  of  facts  shows  that  the  associa- 
tion was  duly  organized  under  the  statute. 
There  is  no  claim  that  it  ever  pretended 
that  any  more  than  50  per  cent,  of  each  sub- 
scription had  been  paid  in,  or  that  anyone 
ever  gave  credit  on  the  faith  that  all  of  its 
stock  had  been  paid  in  full. 

Section  3799,  Revised  Statutes,  provides 
that  the  board  of  directors  may  prescribe 
the  terms  on  which  deposits  shall  be  re- 
ceived and  paid  out,  and  the  manner  of  con- 
ducting the  business,  and  that  such  rules 
and  regulations  shall  be  obligatory  on  the 
depositors.  Every  depositor,  and  every 
creditor  doing  business  with  such  banking 
company,  is  presumed  to  do  so  with  knowl- 
edge of  the  laws  relating  to  it.  It  is  com- 
mon knowledge  that  many  of  the  subscrib- 
ers to  the  Btock  of  such  savings  associations 
make  their  deposits  therein,  with  the  in- 
tention and  understanding  that  such  de- 
posits shall  be  made  and  used  for  the  pur- 
pose of  paying  for  the  stock,  and  that  such 
associations  have  rules  and  regulations  with 
reference  to  deposits  and  to  the  conduct  of 
their  business  generally.  Of  course  this 
bank  could,  at  any  time,  have  called  in  the 
balance  of  these  stock  subscriptions,  and  the 
depositors  would  have  been  entitled  to  set 
off  their  deposits  against  the  claim.     And 


in  the  consideration  of  this  question,  it 
must  be  noted  that,  under  the  rule  in  Ohio, 
the  deposits  were  the  property  of  the  bank 
from  the  time  of  the  making  of  the  de- 
posit. In  Bank  of  Mary svi lie  v.  Windisch- 
Muhlhauser  Brewing  Co.  50  Ohio  St.  151,  40 
Am.  St.  Rep.  660,  33  N.  E.  1054,  it  is  held 
that  "money  received  by  a  bank  on  general 
deposit  becomes  the  property  of  the  bank, 
and  its  relation  to  the  depositor  is  that  of 
debtor,  and  not  of  bailee  or  trustee  of  the 
money."  At  page  158  of  60  Ohio  St.  of  the 
decision,  it  is  said:  "Our  statute  secures 
the  right  of  set-off  to  parties  sustaining  the 
relation  of  debtor  and  creditor  between 
whom  there  are  such  cross-demands,  and 
those  existing  between  banks  and  their  cus- 
tomers are  not  excepted  from  its  operation, 
so  that,  if  Schlegel,  when  the  check  was 
drawn,  had  brought  an  action  on  his  claim 
against  the  bank,  the  latter  could  have  set 
off  against  it  the  debt  which  Schlegel  owed 
the  bank.  And  it  is  clear  the  right  of  set- 
off was  not  defeated  or  impaired  by  the 
check,  even  if  it  be  treated  as  an  assign- 
ment. The  statute  plainly  protects  the 
right  of  set-off  when  it  existed  between  the 
parties,  notwithstanding  the  assignment,  by 
either,  of  his  demand."  And  at  page  159 
of  60  Ohio  St.:  "As  we  have  seen,  the 
funds  on  general  deposit  in  a  bank  are  the 
property  of  the  bank.  Properly  speaking, 
the  right,  in  such  case,  is  that  of  set-off, 
arising  from  the  existence  of  mutual  de- 
mands. The  practical  effect,  however,  is 
the  same.  The  cross-demands  are  satisfied, 
so  far  as  they  are  equal,  leaving  whatever 
balance  that  may  be  due  on  either  as  the 
true  amount  of  the  indebtedness  from  the 
one  party  to  the  other." 

Section  11,321,  General  Code,  on  the  sub- 
ject of  counterclaim  and  set-off,  is  definite 
and  comprehensive:  "When  cross  demands 
have  existed  between  persons  under  such 
circumstances  that  if  one  had  brought  an 
action  against  the  other  a  counterclaim  or 
set-off  could  have  been  set  up,  neither  can 
be  deprived  of  the  benefit  thereof  by  as- 
signment by  the  other,  nor  by  his  death. 
The  two  demands  must  be  deemed  compen- 
sated so  far  as  they  equal  each  other."  The 
set-off  provided  for  in  that  section,  avail- 
able against  a  party,  is  equally  available 
against  his  assignee  for  the  benefit  of  cred- 
itors. 

In  Hade  v.  McVay,  31  Ohio  St.  231,  238, 
in  which  it  was  claimed  that  a  set-off  could 
not  be  made  as  against  a  receiver  of  a  na- 
tional bank,  the  court  says:  "The  receiver 
holds  to  the  bank  and  its  creditors  the  re- 
lation, substantially,  of  a  statutory  as- 
signee. A  right  of  set-off,  perfect  and  avail- 
able against  the  bank  at  the  time  of  his 
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appointment  aa  receiver,  is  not  affected  by 
the  bank's  insolvency.  He  succeeds  only  to 
the  rights  of  the  bank  existing  at  the  time 
it  goes  into  liquidation." 

In  Armstrong  v.  Warner,  49  Ohio  St.  376, 
17  L.R.A.  466/31  N.  E.  877,  in  which  a  set- 
off was  allowed  the  debtor  of  the  bank  of 
which  Armstrong  was  receiver,  it  is  held: 
"The  allowance  of  such  set-off  is  not  the 
creation  of  a  preference  by  the  bank,  but  an 
ascertainment  merely  of  the  just  amount 
due  on  the  debtor's  obligation,  and  may  be 
enforced  against  a  receiver  of  the  bank." 
The  same  rule  was  enforced  in  Second  Nat. 
Bank  v.  Hemingray,  34  Ohio  St.  381. 

In  announcing  a  similar  holding  in  Bar- 
bour v.  National  Exch.  Bank,  50  Ohio  St. 
101,  20  L.R.A.  192,  33  N.  E.  545,  the  court 
says :  "The  argument  that,  by  allowing  the 
judgments  to  be  set  off,  the  fund  for  the 
benefit  of  the  creditors  of  the  shoe  com- 
pany will  be  thereby  diminished,  resulting 
in  an  inequality  of  distribution  among  the 
creditors,  does  not  commend  itself  to  us. 
Upon  equitable  grounds  we  may  apply. the 
language  of  the  vice  chancellor  in  Re  Globe 
Ins.  Co.  2  Edw.  Ch.  625 :  'A  set-off  in  such 
case  is  not  a  means  of  paying  one  debt  in 
preference  to  other  debts  which  the  bank- 
rupt or  insolvent  oweB,  for,  to  the  extent  of 
the  demands  set  off  or  compensated,  there 
was  no  debt, — from  the  moment  they  were 
contracted,  they  extinguished  each  other. 
Hence,  the  operation  of  the  set-off  is  not  to 
pay  but  to  ascertain  a  debt  made  up  of  the 
difference  between  the  amounts  of  respec- 
tive debits  and  credits.'" 

The  case  of  Gates  v.  Tippecanoe  Stone 
Co.  57  Ohio  St.  60,  63  Am.  St.  Rep.  705,  48 
N.  E.  285,  relied  on  by  the  defendant  in 
error,  we  do  not  think  assists  in  the  solu- 
tion of  the  question  made  here.  In  that 
case  the  members  of  a  partnership  created 
a  corporation,  fixing  its  capital  stock  at  a 
sum  equal  to  an  inflated  value  placed  on  the 
partnership  property.  They  elected  them- 
selves managing  officers,  transferred  the 
partnership  property  to  the  corporation,  at 
the  inflated  value,  in  exchange  for  its  entire 
capital  stock,  which  they  caused  to  be  issued 
as  fully  paid  up  to  the  partners,  in  propor- 
tion to  their  interest  in  the  partnership. 
The  corporation  becoming  insolvent,  the 
court  held  that  the  transaction  was  a  fraud 
on  the  corporate  creditors,  and  held  that 
each  partner  should  be  regarded  as  an  origi- 
nal subscriber  for  so  much  of  the  stock  as 
was  thus  issued  to  him,  and  credited  on  his 
subscription,  for  the  actual  value  only,  of 
his  interest  in  the  partnership  property, 
transferred  to  the  corporation,  in  payment 
of  such  subscription,  and  that  the  balance, 
after  applying  this  credit,  should  be  deemed 
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a  debt  due  from  him  to  the  corporation,  and 
therefore  corporate  assets.  Of  course,  the 
ground  upon  which  the  decision  in  that  case 
was  put  was  the  fraudulent  transaction 
which  was  involved  in  the  formation  of  the 
company.  The  case  was  different  from  this 
case.  Here  there  is  no  fraud  in  the  trans- 
action. In  that  case,  however,  the  court 
credited  the  subscriber  with  the  value  of 
the  property  which  he  actually  put  into  the 
company,  and  charged  him  with  the  balance 
due  on  the  subscription.  In  this  case  the 
subscribers  are  really  asking  that  the  same 
thing  be  done,  and  that  a  balance  shall  be 
struck  between  the  amount  of  their  deposit 
and  the  amount  of  their  subscription.  We 
have  no  disposition  to  question  the  sound- 
ness or  the  valuable  effect  of  rules  which 
throw  around  the  assets  of  corporations 
every  proper  safeguard  for  the  protection  of 
their  creditors,  and  which  hold  stockhold- 
ers, who  compose  them,  and  directors  and 
trustees,  who  manage  them,  to  strict  ac- 
countability in  reference  to  all  transactions 
concerning  them.  The  astonishing  rapidity 
with  which  these  corporations  have  grown, 
in  keeping  up  with  the  development  of  the 
commercial  and  industrial  business  of  the 
country,  requires  the  application  of  salu- 
tary legal  principles  to  these  new  conditions. 

As  was  said  by  the  court  in  Clark  v. 
Bever,  139  U.  S.  96,  35  L.  ed.  88,  11  Sup. 
Ct.  Rep.  468,  supra:  "When  the  interest  of 
creditors  require,  those  who  hold  shares  of 
stock  in  a  corporation,  purporting  to  be, 
but  which  are  shown  not  to  have  been,  paid 
for  to  the  extent  of  their  face  value,  should 
be  held  liable  to  pay  for  such  shares  in  full, 
unless  it  appears  that  they  acquired  the 
stock  under  circumstances  that  did  not  give 
creditors  and  other  stockholders  just  ground 
for  complaint." 

It  is  clear  that,  under  the  Ohio  statutes, 
these  depositors  could  have  set  off  their  de- 
posits against  any  debt  due  to  the  bank, 
created  in  the  usual  course  of  business.  In 
view  of  the  nature  of  this  association,  the 
manner  of  its  creation  and  operation,  the 
relation  its  stockholders  and  depositors  sus- 
tain to  it,  the  freedom  from  every  element 
of  fraud  in  the  case,  the  fact  that  creditors 
and  depositors  alike  dealt  with  it,  charged 
with  knowledge  of  the  statutory  provisions 
relating  to  it,  we  think  it  is  not  a  case  for 
the  application  of  such  a  ruling  as  is  con- 
tended for  by  defendant  in  error. 

The  judgments  of  the  courts  below  will 
be  reversed,  and  the  cause  remanded,  with 
instructions  to  allow  the  set-off  shown  in 
the  report  of  the  assignee. 

* 

Davis,  Ch.  J.,  and  Spear,  Shauck, 
Donahue,  and  O'Hara,  J  J.,  concur. 
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Annotation  —  Right  of  stockholder  after  insolvency  to  set  off  debt 
due  him  from  corporation  against  his  liability  on  unpaid  stock 
subscription* 


The  present  note  is  confined  to  a  dis- 
cussion of  the  right  of  a  stockholder  to 
set  off  a  claim  held  by  him  against  the 
corporation  in  an  action  on  his  unpaid 
subscription;  it  does  not  include  actions 
upon  his  statutory  liability.  The  rights 
and  remedies  including  the  right  of  set 
off,  of  a  creditor  who  is  also  a  stock- 
holder of  an  insolvent  corporation,  as 
affected  by  his  own  statutory  liability, 
are  discussed  in  another  note  in  this 
series  of  reports.1 


According  to  the  great  majority  of 
courts,  a  stockholder  in  a  corporation  is 
not,  after  the  insolvency  of  the  corpor- 
ation, entitled  to  set  off  a  claim  held  by 
him  against  the  corporation,  on  his  lia- 
bility for  his  unpaid  stock  subscrip- 
tion. This  is  especially  true  where  the 
action  in  which  the  set-off  is  attempted 
is  one  by  a  receiver  or  assignee  of  the 
insolvent  corporation,  to  enforce  the  un- 
paid stock  subscription.2  It  has  been 
held  that  a  receiver  of  an  insolvent  cor- 


iNote  to  Shuriow  v.  Lewis,  41  L.R.A. 
(N.S.)  981. 

*MeAvity  v.  Lincoln  Pulp  &  Paper  Co. 
(1890)  82  Me.  504,  20  Atl.  82  (dictum). 
But  see  Appleton  v.  Turnbull  (1891)  84 
Me.  72,  24  Atl.  592,  infra,  note  30. 

Everett  v.  Foster  (1916)  223  Mass.  553, 
112  N".  E.  239  (action  by  assignee  for  bene- 
fit of  creditors). 

Richardson  v.  Merritt  (1898)  74  Minn. 
354,  77  N.  W.  234,  407,  968  (action  by  as- 
signee on  a  note  given  in  payment  of  stock 
subscription;  stockholder  was  denied  the 
right  to  set  off  a  claim  for  reimbursement 
which  he  might  have  by  reason  of  any  pay- 
ment he  might  make  on  account  of  his 
liability  as  surety  on  a  bond  of  the  corpo- 
ration, on  which  suit  had  been  brought). 

Williams  v.  Traphagen  (1884)  38  N.  J. 
Eq.  57,  holding,  in  an  action  filed  by  the 
receiver  of  an  insolvent  bank  to  compel 
payment  by  the  stockholders  of  an  unpaid 
subscription,  that  an  amount  due  one  of 
the  stockholders  as  a  depositor  in  the  bank 
could,  not  be  set  off  against  his  liability  on 
his  unpaid  subscription. 

Hebberd  v.  Southwestern  Land  &  Cattle 
Co.  (1896)  55  N.  J.  Eq.  18,  36  Atl.  122 
(dictum). 

See  v.  Heppenheimer  (1905)  69  N.  J.  Eq. 
36,  61  Atl.  843,  holding,  in  an  action  by  a 
receiver  to  recover  unpaid  subscriptions, 
that  the  stockholder  cannot  set  off  bonds 
of  the  corporation  held  by  him. 

Whitlock  v.  Alexander  (1912)  160  N.  C. 
465,  76  S.  E.  538  (action  by  receivers). 

Macungie  Sav.  Bank  v.  Bastian  (1881)  10 
W.  N.  C.  (Pa.)  71,  holding  that  a  stock- 
holder in  an  insolvent  savings  bank  is  not 
entitled  to  set  off  the  amount  of  a  deposit 
against  an  assessment  made  on  unpaid 
stock  subscriptions  by  the  board  of  direc- 
tors, in  an  action  by  the  bank  for  the  use 
of  the  assignee. 

Mathis  v.  Pridham  (1892)  1  Tex.  Civ. 
App.  58,  20  S.  W.  1015,  denying  the  right 
of  set-off  in  an  action  by  a  receiver. 

But  see  Witt  v.  Nelson  (1914)  —  Tex. 
Civ.  App.  — ,  169  S.  W.  383,  infra,  note  27. 

Sawyer  v.  Hoag  (1873)  17  Wall.  (U.  S.) 
610,  21  L.  ed.  731,  holding  that  a  stock- 
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holder  in  an  insurance  company  is  not  en- 
titled to  set  off  an  adjusted  loss  in  favor 
of  a  third  person,  and  assigned  to  him  after 
the  insolvency  of  the  company  was  well 
known,  but  before  any  proceedings  in 
bankruptcy  had  been  commenced,  against 
the  assignee  in  bankruptcy  in  an  action 
upon  a  note  given  to  the  corporation  by  the 
stockholder  for  his  unpaid  subscription. 
The  court  states  that  it  is  unnecessary  "to 
go  into  the  inquiry  whether  this  claim  was 
acquired  before  the  commission  of  an  act 
of  ^bankruptcy  by  the  company,  or  the  ef- 
fect of  the  bankruptcy  proceeding.  The 
result  would  be  the  same  if  the  corporation 
was  in  the  process  of  liquidation  in  the 
hands  of  a  trustee,  or  under  other  legal 
proceedings.  It  would  still  remain  true 
that  the  unpaid  stock  was  a  trust  fund  for 
all  the  creditors,  which  could  not  be  applied 
exclusively  to  the  payment  of  one  claim, 
though  held  by  the  stockholder  who  owed 
that  amount  on  his  subscription." 

Scammon  v.  Kimball  (1876)  92  U.  a  362, 
23  L.  ed.  483,  holding  that  a  claim  for 
losses  by  fire,  due  from  an  insurance  com- 
pany, cannot  be  set  off  by  the  insured 
against  notes  given  by  him  for  capital 
stock  of  the  same  company,  in  a  suit  by 
the  assignee  in  bankruptcy  of  the  corpora- 
tion. 

Scovill  v.  Thayer  (1882)  106  U.  S.  143, 
26  L.  ed.  968,  holding  that  when  a  company 
which  has  issued  stock  'beyond  the  limits 
prescribed  by  its  charter  has  been  adjudi- 
cated bankrupt,  the  holders  of  the  unau- 
thorized stock  are  not  entitled  to  have 
money  paid  thereon  applied  as  a  credit  on 
the  unpaid  balance  due  on  the  authorized 
stock  held  by  them. 

Re  Glen  Iron  Works  (1877)  13  Phila. 
(Pa.)  479,  Fed.  Oas.  No.  17,636  (action  by 
assignee  in  bankruptcy). 

Bausman  v.  Kinnear  (1897)  24  C.  C.  A. 
473,  48  U.  S.  App.  312,  79  Fed.  172,  dis- 
missed upon  appeal  to  Supreme  Court  for 
want  of  jurisdiction  (1899)  172  U.  S.  644, 
43  L.  ed.  1182,  19  Sup.  Ct.  Rep.  878,  deny- 
ing the  right  of  set-off  in  an  action  by  the 
receiver  of  the  corporation  to  recover  un- 
paid subscriptions. 


244 


ANNO.— STOCKHOLDER— RIGHT  TO  SET  OFF  DEBT— LIABILITY. 


poration  who  has  brought  an  action  to 
recover  the  balance  unpaid  upon  stock 
subscriptions  is  not  bound  by  an  agree- 
ment of  the  board  of  directors,  upon 
issuing  a  call  for  the  payment  of  an 
assessment  upon  the  stock,  prior  to  th« 
appointment  of  the  receiver,  that  two  of 
the  stockholders  might  apply  upon  the 
call  or  assessment  a  debt  due  them  from 
the  corporation.8 


The  rule  denying  set-off  has  not  been 
confined  to  actions  by  the  assignee  or 
receiver  of  the  corporation,  but  it  has 
been  applied  in  actions  by  creditors  to 
enforce  the  unpaid  subscription.  In 
most  of  the  creditors'  actions  it  appears 
that  the  action  was  brought  on  behalf 
of  the  creditor  suing  and  others  who 
would  join  in  the  suit  *  But  the  rule 
has  been  applied  and  the  right  of  set-off 


The  member  of  a  mutual  insurance  com- 
pany who  has  suffered  a  loss  upon  a  policy 
issued  to  him  by  the  company  cannot  set 
off  the  amount  of  that  loss,  in  an  action  by 
the  receiver  of  the  company,  after  its  in- 
solvency, upon  the  premium  notes  given  by 
him  to  the  company.  Lawrence  v.  Nelson 
(1860)  21  N.  Y.  158;  Standard  Mut.  Live 
Stock  Ins.  Co.  v.  Crawford  (1893)  2  Pa. 
Dist.  R.  601. 

A  stockholder  in  an  insurance  company, 
who  has  received  dividends  from  the  re- 
ceiver on  the  amount  of  his  claim  against 
the  company,  cannot  set  off  the  balance  due 
him  in  an  action  to  recover  certain  instal- 
ments on  his  stock.  Hall  v.  United  States 
Ins.  Co.  (1847)  5  Gill.  (Md.)  484.  The  re- 
ceipt  of  dividends  is  here  treated  as  a 
waiver  of  the  right  of  set-off. 

It  has  also  been  held  that  a  member  of  a 
mutual  insurance  company  cannot  set  off 
a  claim  for  losses  in  an  action  by  the  re- 
ceiver to  recover  unpaid  assessments.  Care 
v.  Brown  (1892)  31  W.  N.  C.  (Pa.)  501. 
This  note,  however,  does  not  deal  in  general 
with  the  right  of  set-off  of  members  of 
mutual  insurance  companies  in  actions  on 
unpaid  assessments  or  on  premium  notes, 
this  discussion  being  confined  to  the  right 
to  set  off  in  actions  to  collect  unpaid  sub- 
scriptions upon  regular  stock. 

It  is  held  in  Hebberd  v.  Southwestern 
Land  &  Cattle  Co.  (1896)  55  N.  J.  Eq.  18, 
36  AtL  122,  that  a  stockholder  in  a  corpora- 
tion who  is  also  the  owner  of  corporate 
bonds  will  not  be  paid  a  dividend  upon  his 
bonds  in  a  receivership  proceeding  until  it 
is  ascertained  whether  he  will  be  subject  to 
call  by  reason  of  an  unpaid  subscription, 
and  shall  have  responded  to  calls  made,  to 
the  end  that  these  may  be  offset  against 
the  dividends. 

It  is  held  in  Union  Cent.  L.  Ins.  Co.  v. 
Jones  (1880)  35  Ohio  St.  351,  that  where  a 
subscription  to  the  stock  of  the  corpora- 
tion is  paid  by  the  note  of  the  subscriber, 
money  subsequently  paid  by  the  stock- 
holder to  the  corporation  for  the  purpose  of 
repairing  its  capital  stock,  under  an  agree- 
ment that,  as  between  the  corporation  and 
its  creditors,  the  payment  is  a  donation, 
but,  as  between  the  stockholders,  a  debt, 
and  upon  the  further  agreement  that  such 
payment  is  to  be  regarded  as  a  satisfaction 
pro  tanto  of  the  individual  liability  of  the 
stockholder  to  creditors,  cannot,  after  the 
corporation  has  become  insolvent,  be  set  off 
against  the  stock  note. 

It  is  held  in  Re  Wiener  &  G.  Shoe  Co. 


(1899)  96  Fed.  949,  that  a  stockholder  of 
the  corporation  who  has  a  claim  against  the 
same  cannot  file  his  claim  in  bankruptcy  so 
long  as  his  subscription  has  not  been  fully 
paid.  The  claim  sought  to  be  filed  in  this 
case,  however,  was  a  judgment  note  for  an 
amount  equal  to  that  which  the  subscriber 
had  paid  on  his  stock,  and  was  given  him 
by  the  corporation  about  a  month  after  he 
had  made  the  payment  on  his  stock. 

A  stockholder  who  had  given  a  guaranty 
note  to  the  corporation  was  denied  the 
right  to  set  off  a  claim  against  the  corpo- 
ration in  an  action  upon  the  guaranty  note 
by  the  receiver,  after  insolvency,  in  Hope 
Mut.  L.  Ins.  Co.  v.  Weed  (1859)  28  Conn.  51. 

*  Wyman  v.  Williams  (1898)  53  Neb.  670, 
74  N.  W.  48.  To  hold  the  receiver  bound 
by  this  agreement  was  treated  by  the  court 
as  allowing  the  stockholders,  who  were  also 
members  of  the  board  of  directors  and  par- 
ticipated in  the  transaction  in  question, 
to  take  advantage  of  their  position  to  ob- 
tain a  preference  of  debts  owing  by  the 
corporation  to  themselves.  It  is  stated  that 
the  stockholders  had  the  right  to  file  their 
claims  with  the  receiver  against  the  corpo- 
ration, and  have  them  paid  out  of  its 
assets,  but  they  had  no  right,  being  direc- 
tors of  the  corporation,  to  use  its  assets 
for  the  purpose  of  discharging  the  corpora- 
tion's debt  to  themselves,  to  the  entire 
exclusion  of  other  corporate  creditors. 

But  see  Graebner  v.  Post  (1903)  119  Wis. 
392,  100  Am.  St.  Rep.  890,  96  N.  W.  783, 
infra,  note  27. 

♦  Wilkinson  v.  Bertock  (1900)  111  Ga. 
187,  36  S.  E.  623,  holding  in  an  equitable 
action  against  the  corporation  and  certain 
individuals  as  its  stockholders,  asking  for 
the  collection  of  unpaid  subscriptions  that 
the  stockholders  were  not  entitled  to  set  off 
against  such  claim,  a  claim  held  by  them 
against  the  corporation  for  money  advanced 
to  the  corporation.  The  plaintiff  asked  for 
the  collection  of  unpaid  subscriptions  "for 
the  benefit  of  the  creditors  of  said  company, 
and  especially  petitioners." 

Utica  Fire  Alarm  Teleg.  Co.  v.  Waggoner 
Watchman  Clock  Co.  (1911)  166  Mich.  618, 
132  N.  W.  502,  denying  the  right  to  set  off 
a  claim  for  money  paid  on  behalf  of  the 
corporation  in  a  creditors'  bill  to  enforce 
the  liability  for  unpaid  subscriptions. 

Thompson  v.  Reno  Sav.  Bank  (1885)  19 
Nev.  103,  3  Am.  St.  Rep.  797,  7  P»c  68, 
holding,  in  an  action  by  a  creditor  of  a  cor- 
poration on  behalf  of  himself  and  all  other 
creditors    who    would    contribute    to    the 
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denied  where,  so  far  as  appears,  the 
creditor  was  suing  for  his  own  benefit.9 
Id  an  action  by  a  creditor,  apparently  on 
his  own  behalf,  it  has  been  stated  that 
there  is  no  rierht  of  set-off,  whether  the 
suit  is  began  by  an  assignee  in  bank- 
ruptcy, by  a  trustee,  by  a  creditor,  or 
by  anyone  entitled  to  maintain  the  suit 
other  than  the  corporate  entity  itself.6 


The  right  of  a  member  of  a  mutual 
insurance  company  to  set  off  a  loss 
against  his  liability  upon  his  premium 
note  has  been  denied  in  an  action  by  the 
insurance  company,  after  the  company 
has  become  wholly  insolvent  and  its 
funds  insufficient  to  pay  all  its  losses.7 

It  was  early  held,  under  the  English 
Companies  Act,  in  a  case  in  which  a  lim- 


expense  of  the  suit  to  subject  an  unpaid 
subscription  to  the  payment  of  a  judgment 
obtained  against  the  corporation,  that  a 
stockholder  sued  could  not  offset  a  claim 
held  by  him  against  the  corporation 

Painesville  Nat.  Bank  v.  King  Varnish 
Go.  (1894)  8  Ohio  C.  C.  563,  4  Ohio  0.  D. 
511  (action  by  a  judgment  creditor,  to 
which  an  assignee  for  the  benefit  of  credi- 
tors was  a  party,  to  enforce  an  unpaid 
rabscription). 

Efird  v.  Piedmont  Land  Improv.  ft  Invest. 
Co.  (1898)  55  S.  C.  78,  32  S.  £.  758,  897 
(creditors'  bill  against  corporation  and 
stockholders). 

Handley  v.  Stutz  (1891)  139  U.  S.  417, 
36  L.  ed.  227,  11  Sup.  Ct.  Rep.  530,  deny- 
ing the  right  of  set-off,  in  a  bill  in  equity 
filed  by  creditors  on  behalf  of  themselves 
and  luch  other  creditors  as  should  come  in 
and  contribute  to  the  expense  of  a  suit 
against  the  corporation  and  certain  of  its 
stockholders  to  compel  an  assessment  upon 
certain  shares  of  stock  held  by  the  individ- 
ual defendants,  and  payment  of  the  same 
as  a  trust  fund  for  the  satisfaction  of  the 
debts  of  the  company. 

It  is  held  in  Shickle  v.  Watts  (1887)  94 
Mo.  410,  7  S.  W.  274,  a  suit  in  the  nature 
of  a  creditor's  bill  by  the  judgment  creditor 
of  a  foreign  corporation  against  a  stock- 
bolder  therein,  to  compel  the  stockholder  to 
pay  the  judgment  debt  due  the  plaintiff, 
that  the  stockholder  could  not  set  off  a 
claim  due  him  from  the  corporation.  The 
claim  of  the  stockholder  was  tainted  with 
fraud,  but  the  court  states  that  the  above 
rule  would  apply  even  if  the  contract  had 
been  made  on  a  fair  and  reasonable  basis; 
but  this  case  is  practically  overruled.  See 
infra,  note  17  el  seq. 

It  is  held  in  Indiana  Novelty  Mfg.  Co.  v. 
McGill  (1895)  15  IndL  App.  1,  43  N.  E.  464, 
that  a  stockholder  who  is  sued  upon  a  note 
given  by  him  for  an  unpaid  portion  of  his 
*tock  subscription,  by  an  assignee  of  the 
note,  who  took  the  same  long  before  the 
corporation  went  into  the  hands  of  a  re- 
ceiver, may  set  off  any  claim  he  has  against 
the  corporation,  the  note  being  non -nego- 
tiable; but  there  is  obiter  to  the  effect  that 
where  an  unpaid  subscription  is  being  en- 
forced for  the  benefit  of  creditors,  the  stock- 
wider  cannot  set  off  against  his  liability  on 
Ji*  unpaid  subscription,  a  claim  for  salary 
we  him  from  the  corporation. 

A  creditor  of  a  corporation  having  a  lien 
JPJ>n  its  property  cannot  compel  a  stock- 
holder who  is  also  a  judgment  creditor  of 
the  corporation  to  credit  the  amount  the 
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company  owes  him  upon  his  judgment,  to 
the  extent  of  his  unpaid  stock  subscription. 
Gilchrist  v.  Helena,  H.  S.  &  S.  R.  Go.  (1892) 
49  Fed.  519. 

*  Colorado  Fuel  &  Iron  Go.  v.  Sedalia 
Smelting  Co.  (1899)  13  Colo.  App.  474,  59 
Pac.  222,  holding,  in  an  action  by  a  creditor 
against  the  corporation  and  stockholder,  to 
enforce  the  stockholder's  liability  on  his 
unpaid  subscription,  that  the  stockholder  is 
not  entitled  to  offset  debts  or  claims  which 
he  may  have  against  the  insolvent  corpora- 
tion by  reason  of  advances  or  obligations 
incurred. 

Singer  v.  Given  (1883)  61  Iowa,  93,  15 
N.  W.  858,  holding,  in  an  action  by  a  judg- 
ment creditor  of  the  corporation,  against  a 
stockholder  therein,  to  recover  the  amount 
of  his  judgment  from  the  stockholder,  that 
the  stockholder  was  not  entitled  in  such 
action  to  set  off  a  claim  for  use  of  property, 
and  for  services  in  which  his  subscription 
was  to  have  been  paid. 

Boulton  Carbon  v.  Mills  (1889)  78  Iowa, 
460,  5  L.ILA.  649,  43  N.  W.  290,  holding, 
in  an  action  by  a  judgment  creditor  against 
a  stockholder,  to  recover  the  amount  of  the 
judgment,  interest  and  costs,  from  the 
stockholder  on  bis  unpaid  subscription,  that 
the  stockholder  could  not  set  off  his  claim, 
which  had  been  reduced  to  judgment  against 
the  corporation. 

Tama  Water-Power  Co.  v.  Hopkins  (1890) 
79  Iowa,  653,  44  N.  W.  797,  holding,  in  an 
action  by  a  judgment  creditor  of  a  corpora- 
tion against  a  stockholder  therein,  to  re- 
cover the  amount  of  his  judgment  from  the 
stockholder,  that  the  stockholder  was  not 
entitled  to  set  off  the  sum  due  him  from 
the  corporation. 

The  rule  has  been  applied  and  the  stock- 
holder held  not  entitled  to  set-off  in  cases 
in  which  the  judgment  creditor  was  seeking 
to  compel  the  payment  of  his  judgment  by 
the  stockholder.  Shickle  v.  Watts  (Mo.) 
supra.  But  this  case  is  practically  over- 
ruled in  subsequent  Missouri  cases.  See 
infra,  notes  17  et  seq. 

*  Colorado  Fuel  &  Iron  Co.  v.  Sedalia 
Smelting  Co.  (1899)  13  Colo.  App.  474,  59 
Pac.  222. 

THillier  v.  Allegheny  County  Mut.  Ins. 
Co.  (1846)  3  Pa.  St.  470,  55  Am.  Dec.  656. 

Following  this  case  it  was  held  in  Long 
v.  Penn  Ins.  Co.  (1847)  6  Pa.  421,  an  action 
by  an  insolvent  insurance  company  to  re- 
cover an  unpaid  instalment  due  on  certain 
shares  of  stock,  that  the  stockholder  was 
not  entitled  to  set  off  a  claim  due  him  by 
the    company    on   a   policy    of    insurance, 
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ited  company  was  being  wound  up  under 
the  supervision  of  the  court,  that  a 
stockholder  was  not  entitled  to  set  off  a 
debt  due  him  from  the  company  against 
a  call  made  by  the  official  liquidator.8 
In  an  early  decision  in  the  court  of  com- 
mon pleas  a  distinction  was  made  be- 
tween a  voluntary  winding  up  of  a  lim- 
ited company  and  a  winding  up  under 
the  supervision  of  the  court,  it  being 
held  that  set-off  was  allowable  in  case 
of  a  voluntary  winding  up.9  The  cor- 
rectness of  the  distinction  thus  made  by 
the  common  pleas  court  was  Boon 
doubted,10  and  it  was  finally  disap- 
proved; and  it  is  now  held  that  set-off 
is  not  allowable  whether  the  company  is 
being  voluntarily  wound  up  or  is  being 
wound  up  under  the  supervision  of  the 
court.11 

The  purpose  for  which  the  debt  of  the 
corporation  to  the  stockholder  was  in- 
curred is  immaterial.  In  one  case  in 
which  a  stockholder  gave  his  note  to  the 
corporation,  which  he  was  afterwards 
compelled  to  pay,  and  which  he  testi- 


fied was  given  for  the  purpose  of  raising 
money  on  the  subscription,  the  court 
states  that  the  reason  of  the  rule  deny- 
ing set-off  "applies  to  all  cases  of  simple 
indebtedness  from  the  corporation  to  a 
stockholder,  and  upon  principle  no  dis- 
tinction can  be  made  on  account  of  the 
purpose  for  which  the  debt  was  incurred, 
or  the  motive  that  prompted  the  stock- 
holder to  become  a  creditor.  One  who 
lends  money  to  a  corporation  on  account 
of  the  fact  that  he  owes  unpaid  stock  in 
the  company  is  in  no  better  attitude  than 
one  who  lends  money  for  other  reasons. 
The  court  will  not  inquire  into  the  rea- 
sons that  actuated  him.  It  is  unimport- 
ant whether  the  appellee  in  this  case 
loaned  his  credit  to  the  corporation  only 
because  he  was  a  subscriber  to  unpaid 
capital  stock,  or  whether  he  loaned  it  on 
account  of  his  desire  for  the  success  of 
its  business,  and  his  pecuniary  interest 
therein  as  a  holder  of  its  stock.  .  .  . 
The  set-off,  if  made  at  all,  must  be  made 
while  the  corporation  is  a  going  concern. 
It  cannot  be  made  after  the  insolvency 


which  he  had  purchased  after  the  company 
became  insolvent.  The  set-off  was  allowed 
to  the  extent  that  other  creditors  of  the 
corporation  were  paid.  The  fact  that  part 
of  the  claim  was  on  an  unpaid  check  given 
by  defendant  for  the  instalment  of  stock 
was  held  not  to  take  the  case  out  of  the 
principle  already  stated;  it  is  stated  that 
the  suit  is  still  against  him  as  a  stock- 
holder. 

«  Grissell's  Case  (1860)  L.  R.  1  Ch.  (Eng.) 
628,  35  L.  J.  Ch.  N.  S.  752,  12  Jur.  N.  S. 
718,  14  L.  T.  N.  S  843,  14  Week.  Rep.  1015; 
Calisher's  Case  (1868)  L.  R.  5  Eq.  (Eng.) 
214,  37  L.  J.  Ch.  N.  S.  208,  16  Week.  Rep. 
303. 

Black's  Case  (1872)  L.  R.  8  Ch.  (Eng.) 
254,  42  L.  J.  Ch.  N.  S.  404,  28  L.  T.  N.  S. 
50,  21  Week.  Rep.  249,  denying  the  right  of 
set-off  although  the  creditor  had  subscribed 
for  the  stock  under  an  agreement  that  calls 
were  not  to  be  enforced  against  him  until 
at  least  a  certain  amount  had  been  paid 
him  on  the  company's  debt  to  him. 

A  set-off  was  allowed  in  Garnet  &  M. 
Gold  Min.  Co.  v.  Sutton  (1862)  3  Best.  & 
S.  321,  122  Eng.  Reprint,  121,  32  L.  J.Q.  B. 
N.  S.  47,  9  Jur.  N.  S.  542,  7  L.  T.  N.  S. 
506,  11  Week.  Rep.  167,  under  a  statute 
expressly  authorizing  set-off. 

•  Brighton  Arcade  Co.  v.  Dowling  (1868) 
L.  R.  3  C.  P.  (Eng.)  175,  37  L.  J.  C.  P.  N.  S. 
427,  18  L.  T.  N  S.  541,  16  Week.  Rep.  361. 

io  Black's  Case  (Eng.)  supra. 

"Re  Whitehouse  &  Co.  (1878)  L.  R.  9 
Ch.  Div.  (Eng.)  595,  47  L.  J.  Ch.  N.  S.  801, 
39  L.  T.  N.  S.  415,  27  Week.  Rep.  181, 
denying  to  a  stockholder  the  right  to  set 
off  two  promissory  notes  against  a  call 
made  by  the  official  liquidator  in  a  volun- 
tary winding  up  of  the  company. 
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Gill's  Case  (1879)  L.  R.  12  Ch.Div.  (Eng.) 
755,  48  L.  J.  Ch.  N.  S.  774,  41  L.  T.  N.  S. 
21,  27  Week.  Rep.  934,  denying  the  right  of 
set-off  under  the  Judicature  Act  of  1876, 
§  10,  to  a  creditor  who  had  recovered  judg- 
ment on  his  claim  before  the  winding-up 
order. 

Barnett's  Case  (1875)  L.R.  19  Eq.  (Eng.) 
449,  44  L.  J.  Ch.  N.  S.  233,  23  Week.  Rep. 
378,  holding  that  a  stockholder  could  not 
set  off  an  amount  which  he  had  paid  for 
the  company  under  an  agreement  that  it 
was  to  be  regarded  as  a  payment  upon  a 
call  thereafter  to  be  made,  where  the  call 
subsequently  made  was  not  paid,  and  there- 
after the  company  went  into  a  voluntary 
liquidation  which  was  afterwards  continued 
under  the  supervision  of  the  court,  and  the 
liquidators  brought  an  action  against  the 
stockholder  for  the  call. 

Hoby  &  Co.  v.  Birch  (1890)  62  L.  T.  N.  S. 
(Eng.)  404,  59  L.  J.  Q.  B.  N.  S.  247. 

In  Re  Government  Secur.  F.  Ins.  Co. 
(1880)  L.  R.  14  Ch.  Div.  (Eng.)  684,  49 
L.  J.  Ch.  N.  S.  452,  42  L.  T.  N.  S.  825,  28 
Week.  Rep.  670,  one  who  had  contracted  to 
perform  certain  services  for  a  corporation 
in  consideration  of  paid-up  stock — a  con- 
tract that  was  not  registered  in  accordance 
with  the  Company's  Act,  so  that,  upon  a 
voluntary  winding-up  of  the  company,  the 
stockholder  was  placed  upon  the  list  as  a 
contributory — was  held  to  have  a  right  of 
action  in  damages  against  the  company 
which  he  might  prove  in  the  insolvency 
proceedings,  and  that  "any  sums  payable 
to  [the  contributory]  .  .  .  will  be  applica- 
ble in  the  first  instance  to  payment  of 
sums  due  from  him  in  Tespect  of  calls." 
Whether  the  court  means  to  allow  the  total 
sum  of  his  claim  to  be  applied  on  sums  due 
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has  intervened  and  a  court  of  equity  has 
been  called  upon  to  administer  its  af- 


The  reason  given  for  denying  the  right 
of  set-off  is  that  after  insolvency  the 
unpaid  subscription  is  a  trust  fund  for 
creditors;  hence  the  debts  are  not  mu- 
tual and  in  the  same  right.18  The 
United  States  Supreme  Court  states14 
that  "such  an  indebtedness  constitutes 
an  exception  to  the  rule  that,  where 
there  are  mutual  debts,  'one  debt  may 
be  set  against  the  other/  as  originally 
provided  by  act  of  Parliament;  or  per- 
haps it  would  be  more  accurate  to  say 
that  the  rule  does  not  apply  where  it 
appears  that  the  debts  are  not  in  the 
same  right  as  well  as  mutual." 

The  stockholder's  remedy  is  by  filing 
his  claim  as  a  creditor  and  participating 
in  dividends.16  If  there  are  no  other 
creditors,  the  stockholder  has  been  held 
entitled  to  set-off.10  According  to  a  few 
cases  the  stockholder  is  entitled  to  set- 
off in  an  action  by  creditors  under  cer- 
tain circumstances.  It  has  been  held 
that,  in  an  equitable  action  by  judgment 


creditors,  although  brought  on  their  own 
behalf  and  on  behalf  of  other  creditors 
who  might  come  in  but  in  which  no 
other  creditors  do  come  in,  the  stock- 
holder who  has  obtained  a  judgment 
against  the  corporation  on  his  claim  may 
set  off  the  same  against  the  plaintiffs' 
claim.17  Such  a  proceeding  is  regarded 
as  "a  race  between  creditors."  1§  There 
is  an  implication  that  the  rule  might  be 
different  in  the  case  of  "some  action 
being  taken  to  wind  up  [the  corporate] 
affairs  and  to  adjust  its  indebtedness  by 
the  appointment  of  a  receiver  or  as- 
signee before  proceeding  begun  by  a 
judgment  creditor  against  the  delinquent 
stockholder."" 

Some  statutes  prescribe  a  remedy  by 
motion  for  execution  against  a  stock- 
holder for  the  amount  of  his  unpaid 
subscription  in  favor  of  a  judgment 
cerditor  whose  execution  against  the  cor- 
poration has  been  returned  nulla  bona. 
The  claim  of  the  stockholder  against  the 
corporation  may  be  set  off  against  a  pro- 
ceeding of  a  creditor  under  this  stat- 
ute,19 if  it  is  a  bona  fide  claim,  acquired 


him  in  respect  to  calls,  or  only  the  dividend 
on  his  claim  to  be  thus  applied,  is  not  clear. 
In  Government  Secur.  Invest.  Go.  v.  Demp- 
sey  ( 1880)  50  L.  J.  Q.  B.  N.  S.  (Eng.)  109, 
Denman,  J.,  stated  that  the  vice  chancellor, 
in  Re  Government  Secur.  F.  Ins.  Co., 
"virtu-ally  held  that  a  counterclaim  is  no 
answer  to  a  claim  for  calls."  It  seems  that 
the  only  contest  in  Re  Government  Secur. 
F.  Ins.  Co.  was  as  to  the  substantive  right 
to  recover  of  the  corporation,  while  in 
Dempsey's  Case  the  contest  was  over  the 
remedy,  and  the  court  holds,  in  accord  with 
the  other  English  cases,  that  the  claim  of 
the  stockholder  cannot  be  set  off  against 
hi*  liability. 

1*  Bailsman  v.  Kinnear  (1897)  24  C.  C.  A. 
473,  48  U.  S.  App.  312,  79  Fed.  172. 

IS  Wilkinson  v.  Bertock  (1900)  111  Ga. 
187,  36  S.  E.  623;  Singer  v.  Given  (1883) 
61  Iowa,  93,  16  N.  W.  858;  Boulton  Carbon 
Co.  v.  Mills  (1889)  78  Iowa,  460,  5  L.R.A. 
649,  43  N.  W.  290;  Thompson  v.  Reno  Sav. 
Bank  (1885)  19  Nev.  103,  3  Am.  St.  Rep. 
797,    7    Pac    68;    Whitlock    v.    Alexander 

(1912)  160  N.  C.  465,  76  S.  E.  538;  Sawyer 

v.  Hoag  (1873)    17  Wall   (U.  S.)   610,  21 
L.  ed.  731;  Scovill  v.  Thayer   (1881)   105 

U.  S.  143,  26  L.  ed.  968;  Bausman  v.  Kin- 
near  (Fed.)  and  Black's  Case  (Eng.)  supra. 
HScammon  v.  Kimball   (1876)   92  TJT.  a 

362,  23  L.  ed.  483. 

is  Wilkinson   v.   Bertock    (1900)    11    Ga, 

187,  36  S.  E.  623;  Indiana  Novelty  Mfg.  Co. 

v.  McGill  (1895)   15  Ind.  App.  1,  43  N.  E. 

464;  Lawrence  v.  Nelson   (1880)   21  N.  Y. 

158;    Whitlock    v.    Alexander    (1912)    160 

II.  C.  465,  76  S.  E.  588. 
MMcAvity  v.  Lincoln  Pulp  &  Paper  Co. 

(1890)  82  Me.  504,  20  AtL  82. 
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w  Washington  Sav.  Bank  v.  Butchers  & 
D.  Bank  (1895)  130  Mo.  155,  31  S.  W.  761, 
approved  in  Shields  v.  Hobart  (1902)  172 
Mo.  491,  95  Am.  St.  Rep.  529,  72  S.  W.  669. 

Austin  Powder  Co.  v.  Commercial  Lead 
Co.  (1908)  134  Mo.  App.  183,  114  S.  W.  67, 
holding  the  stockholders  entitled  to  set  off 
their  claim  in  an  action  by  a  stockholder 
in  equity  against  a  number  of  stockholders 
for  an  accounting  whereby  the  liability  of 
each  of  the  individual  defendants  to  the 
company  for  unpaid  stock  could  be  deter- 
mined, for  a  decree  against  each  of  them 
for  the  amount  due  from  him  to  the  com- 
pany on  account  of  his  unpaid  shares,  and 
for  such  other  relief  as  mav  be  proper. 

The  earlier  case  of  Shickle  v.  Watts 
(1887)  94  Mo.  410,  7  S.  W.  274,  holding  to 
the  contrary,  as  shown  above,  seems  to  be 
overruled  by  the  foregoing  cases.  While 
the  Shickle  Case  is  stated  to  have  been  a 
suit  in  the  nature  of  a  creditors'  bill,  and 
the  foregoing  cases  are  stated  merely  to 
have  been  suits  in  equity,  the  theory  of  the 
Shickle  Case  seems  to  be  abandoned  in  the 
later  cases. 

!•  Washington  Sav.  Bank  v.  Butchers  & 
D.  Bank  (Mo.)  supra. 

19  Webber  v.  Leighton  (1880)  8  Mo.  App. 
502. 

Jerman  v.  Benton  (1883)  79  Mo.  148, 
holding  a  stockholder  entitled  to  set  off  any 
debts  existing  in  his  favor  against  the  cor- 
poration upon  a  proceeding  by  a  judgment 
creditor  of  the  corporation. 

Any  sum  collected  by  a  stockholder  from 
other  stockholders -in  the  course  of  proceed- 
ings against  the  stockholders  to  compel 
the  payment  of  unpaid  subscriptions  must 
|  be  credited,  and  the  amount  of  the  offset 
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before  the  execution  against  the  cor- 
poration is  returned  nulla  bona;*0  the 
stockholder  is  not  entitled  to  set  off  a 
claim  acquired  thereafter.21  If  such 
claim  exceeds  the  sum  unpaid  on  the  sub- 
scription, the  stockholder,  of  course,  has 
a  complete  defense.28  But  in  other 
cases  execution  may  be  issued  for  a  bal- 
ance remaining  due  after  the  set-off  is 
deducted.28  It  is  stated  in  justification 
of  the  allowance  of  the  set-off  against 
the  creditor  that  the  creditor  has  the 
option  of  suing  all  the  stockholders  in 
equity,  in  which  case  the  exact  liability 
of  each  can  be  ascertained  and  en- 
forced.24 

It  has  been  held  that  a  stockholder 
who  is  owing  on  his  subscription  an 
amount  greater  than   a  claim  held  by 


him  against  the  corporation  cannot  de- 
feat an  action  by  another  creditor  to 
enforce  a  statutory  liability,  but  must 
apply  his  claim  upon  his  unpaid  stock 
subscription;  thus  intimating  that  there 
may  be  a  set-off  against  the  unpaid  stock 
subscription.2* 

In  many  cases  there  is  a  question  as 
to  whether  there  is  anything  unpaid  on 
the  stock  subscription.  That  question 
is,  of  course,  beyond  this  discussion.  If 
there  is  nothing  unpaid,  the  creditor  is 
defeated  in  his  action  to  recover  of  the 
stockholder  as  effectually  as  if  a  set-off 
were  allowed.  Some  such  cases  in  which 
the  recovery  might  be  defeated  on 
either  ground  have  been  decided  on 
the  ground  that  the  stockholder  is  en- 
titled to  set-off; M  while  at  least  one  case 


reduced  by  the  sum  so  obtained.    Simmons 
t.  Heman  (1885)  17  Mo.  App.  444. 

But  a  debt  barred  by  the  Statute  of  Limi- 
tations at  the  time  the  motion  is  filed  under 
the  statute  cannot  be  offset.  Merchants' 
Ins.  Co.  v.  Hill  (1882)  12  Mo.  App.  148, 
affirmed  on  other  grounds  in  (1885)  86  Mo. 
466,  which  was  affirmed  by  the  United 
States  Supreme  Court  in  (1890)  134  U.  S. 
515,  33  L.  ed.  994,  10  Sup.  Ct.  Rep.  589. 
Such  demands  and  offsetB  do  not  adjust 
themselves  without  any  accounting  or  set- 
tlement had  between  the  parties. 

*°Stinebaker  v.  National  Restaurant  Co. 
(1908)   133  Mo.  App.  250,  113  S.  W.  237. 

SlCoquard  v.  Prendergast  (1889)  35  Mo. 
App.  237,  denying  the  right  of  set-off  where 
the  stockholder  pleaded  merely  that,  at  the 
time  of  filing  the  motion  for  execution,  he 
was  the  owner  of  the  claim,  and  the  time 
of  acquiring  it  was  not  definitely  fixed. 

**Jerman  v.  Benton  (Mo.)  supra. 

MRood  v.  Crocus  Hill  Min.  Co.  (1911) 
157  Mo.  App.  405,  139  S.  W.  222. 

**Jerman  v.  Benton  (Mo.)  supra. 

Win  Wheeler  v.  Millar  (1882)  90  N.  Y. 
353,  an  action  by  a  creditor  against  a 
stockholder  to  hold  the  stockholder  liable 
upon  a  statutory  liability,  the  stockholder, 
who  was  still  owing  upon  his  stock,  and 
who  was  himself  a  creditor  of  the  corpora- 
tion, pleaded  his  claim  against  the  corpo- 
ration as  an  offset.  He  was  held  to  have 
no  right  to  offset  his  claim  against  his 
statutory  liability  where  his  claim  was  less 
than  the  amount  unpaid  on  his  subscription 
to  the  stock,  since  his  debt  to  the  corpora- 
tion on  the  unpaid  subscription  must  be 
applied  to  the  extinguishment  of  his  claim 
against  the  corporation,  and  cannot  be 
urged  to  defeat  his  statutory  liability. 

Where  his  claim  against  the  corporation 
exceeds  both  his  liability  on  his  unpaid  sub- 
scription and  his  statutory  liability,  his 
claim  constitutes  a  defense  to  an  action  by 
a  creditor.  Agate  v.  Sands  (1878)  73  N.Y. 
620. 

In  Tallmadge  v.  Fishkill  Iron  Co.  (1848) 
4  Barb.  (N.  Y.)  382,  an  action  in  equity  to 

L.R.A.1918E. 


enforce  a   statutory  liability  against  cer- 
tain  directors  of   a   corporation  who   also 
owed  on  their  stock  subscriptions,  it  was 
held  that  the  plaintiff  not  being  entitled  to 
recover  anything  from  the  stockholders  on 
account  of  their  liability  for  unpaid  stock, 
the  claim  of  the  stockholders  against  the 
corporation  should  first  be  applied  to  that 
part  of  their  liability  which  the  plaintiff 
did  not  reach  in  the  suit  at  bar — that  is, 
to    the    unpaid    subscription.      The    court 
states  that  where  a  debtor  has  a   set-off 
equally  applicable  to  two  demands  against 
him,  it  is  not  for  him  to  elect  which  of  the 
demands  he  will  satisfy  by  his  set-off,  but 
the  court  will  direct  the  application  accord- 
ing to  the  equities  between  the  parties. 

•«In  Witt  v.  Nelson  (1914)  —  Tex.  Civ. 
App.  — ,  169  S.  W.  381,  a  stockholder  wha 
had  advanced  money  to  the  corporation  to 
enable  it  to  continue  business  was,  in  an 
action  by  a  trustee  in  bankruptcy,  held  en- 
titled to  apply  such  advancement  to  the 
payment  of  his  indebtedness  on  his  unpaid 
subscription.  The  stockholder  involved  had 
purchased  his  stock  at  the  full  market 
price,  but  below  par,  from  the  corporation, 
subsequent  to  its  organization  and  while  it 
was  a  going  concern.  Under  these  condi- 
tions the  court  held  that  he  was  not  bound 
to  pay  the  difference  between  the  market 
value  and  the  par  value,  but,  with  reference 
to  the  stockholder  in  question,  states  that 
he  having  advanced  money  to  enable  the 
corporation  to  continue  business,  it  was  but 
equitable  to  allow  him  to  apply  such  ad- 
vancement to  the  payment  of  the  difference 
between  the  market  value  and  par  value. 

In  Graebner  v.  Post  (1903)  119  Wis.  392,. 
100  Am.  St.  Rep.  890,  96  N.  W.  783,  a  sum 
of  money  paid  by  the  president  of  a  cor- 
poration to  counsel  employed  by  him  to 
represent  the  corporation  in  litigation  then 
threatened — before  action  was  actually 
taken  to  declare  the  corporation  insolvent 
and  for  the  appointment  of  a  receiver— 
which  was,  by  resolution  of  the  board,  di- 
rected to  be  applied  as  a  payment  on  the 
president's  unpaid  stock  subscription, 
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in  which  the  question  of  set-off  arose 
was  finally  decided  on  the  ground  that 
there  was  nothing  unpaid.27 

According  to  statute  in  some  jurisdic- 
tions a  double  liability  is  imposed  upon 
stockholders  in  favor  of  creditors;  that 
is,  a  stockholder  is  made  liable  in  an 
amount  equal  to  the  par  value  of  his 
stock.  In  some  jurisdictions  this  lia- 
bility is  imposed  only  when  the  stock  is 
not  naid   up.      The   liability   imposed. 


however,  is  not  limited  by  some  statutes 
to  the  amount  unpaid  upon  the  subscrip- 
tion, nor  is  it  limited  to  those  stock- 
holders who  have  not  paid  in  full.  It 
has  been  held  that  "the  stockholder  sued 
may  have  paid  in  full,  but  that  does  not 
relieve  him  if  others  are  in  default."88 
The  rule  entitling  the  stockholder  to 
set-off  is  prescribed  by  statute  in  some 
jurisdictions.** 


held  to  be  a  proper  set-off  in  a  subsequent 
action  by  a  receiver  of  the  corporation  to 
recover  a  balance  due  upon  the  stock  sub- 
scription. In  connection  with  Graebner  v. 
Post,  see  Wyman  v.  Williams  (1898)  53 
Neb.  670,  74  N.  W.  48,  supra,  note  3. 

» Christensen  v.  Colby  (1888)  110  N.  Y. 
MO,  18  N.  £.  480,  affirming  ( 1887)  43  Hun, 
362.  It  was  by  the  lower  court  held  a 
defense  to  an  action  by  a  creditor  of  a  cor- 
poration against  a  stockholder,  to  recover 
a  certain  sum  alleged  to  remain  unpaid 
upon  stock,  that  the  stockholder  had  an 
interest  in  judgments  against  the  corpora- 
tion in  amount  more  than  sufficient  to  pay 
the  plaintiff's  claim,  but  upon  appeal  this 
judgment  was  affirmed  upon  the  ground 
that  the  defendant  was  not  liable  in  the 
first  instance  to  pay  his  alleged  unpaid  sub* 
Kription. 


"Wheeler  t.  Millar  (1882)  90  N.  Y.  359. 

This  question  is  discussed  in  the  note  to 
Shurlow  v.  Lewis,  41  ULA.(N.S.)  pages 
988  et  seq. 

»  Appleton  v.  Turnbull  (1891)  84  Me.  72, 
24  Atl.  592,  holding  in  an  action  by  an  as- 
signee for  the  benefit  of  creditors,  to  recover 
unpaid  subscriptions,  that  the  defendant 
was  entitled  to  set  off  a  claim  against  the 
corporation  by  virtue  of  a  statutory  pro- 
vision that  the  stockholder  "may  prove  that 
he  has  bona  fide  claims  in  contract  or  tort, 
several,  or  joint  with  other  persons, 
against  said  corporation,  absolute  or  con- 
tingent, or  which  could  be  availed  of  by 
set-off  in  court  or  on  execution,  for  the 
whole  or  any  part  of  the  amounts  for  which 
he  would  be  liable  under  this  chapter,"  etc. 

W.  A.  E. 


OHIO  SUPREME  COURT. 

BARBARA  QUIGLEY,  Guardian  of  Sylvesr 
ter  A.  Faekehnann,  Plff.  in  Err., 

TOLEDO    RAILWAYS    &    LIGHT    COM- 
PANY. 

(89  Ohio  St.  08,  105  N.  E.  185.) 

Street     railway  —  lease  —  relief     from 
obligations. 

1.  A  street  railway  company  receives  its 
franchise  to  operate  a  street  railroad  sub- 
ject to  certain  well-defined  duties  to  the 
public.  It  cannot  relieve  itself  from  these 
obligations  by  a  lease  or  traffic  arrangement 
by  which  it  permits  another  company  to 
pake  joint  use  of  its  tracks,  except  by  leg- 
islative enactment  authorizing  such  lease  or 
arrangement,  with  an  express  provision  ex- 
empting it  from  liability  for  the  acts  of  its 
license*. 

For  other  cases,  see  Street  Railways,  I.  in 
Dig.  l-5t  N.  8. 

Same  —  joint    use    of    tracks  —  act    of 
licensee  —  liability. 

2.  When  such  owning  company  makes  an 

Headnotes  by  Johnson,  J. 

Note.  —  As  to  liability  of  railroad  for 
injuries  caused  by  negligence  of  another 
company  using  the  road  under  a  lease,  li- 
cense,  or  other  contract,  see  annotation  fol- 
lowing this  case,  post,  255. 
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agreement  with  another  company,  under  au- 
thority granted  by  f  3443-17,  Rev.  Stat., 
for  the  joint  use  of  its  tracks,  it  is  liable 
for  injuries  caused  by  the  actionable  negli- 
gence of  its  licensee  thereon.  The  statute 
does  not  provide  exemption  from  such  lia- 
bility, and  as  against  the  public  it  will  not 
be  implied. 

For  other  oases,  see  Street  Railways,  II.  a, 
in  Dig.  l-*t  2f.  S. 

(November  11,  1913.) 

ERROR  to  the  Court  of  Appeals  for  Lucas 
County  to  review  a  judgment  reversing 
a  judgment  of  the  Court  of  Common  Pleas 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligent 
operation  of  a  car  on  defendant's  road. 
Reversed. 

Statement  by  Johnson,  J.: 

The  plaintiff,  guardian  of  Sylvester  Faek- 
elmann, a  boy  who  was  nine  years  old  in 
April,  1906,  brought  suit  in  the  common 
pleas  of  Lucas  against  the  Toledo  Railways 
A  Light  Company  to  recover  for  the  loss  of 
one  leg  and  half  of  his  other  foot  by  being 
run  over  by  a  Toledo  &  Western  interurban 
car  on  Cherry  street  in  Toledo  in  December, 
1906.  Plaintiff  recovered  a  judgment  in  the 
common  pleas.  The  court  of  appeals  re- 
versed this  judgment  and  entered  judgment 
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for  the  defendant  in  error.  This  proceeding 
is  brought  to  reverse  the  judgment  of  the 
court  of  appeals  and  affirm  that  of  the 
common  pleas. 

The  accident  happened  while  the  plain- 
tiff's ward  was  playing  with  other  boys  on 
Cherry  street  and  had  Btarted  across  Cherry 
street  in  front  of  an  east-bound  car  belong- 
ing to  the  defendant,  which  had  just 
started,  after  stopping  to  take  on  a  pas- 
senger at  Yates  street.  Some  of  the  boys, 
among  them  plaintiff's  ward,  ran  behind 
the  car  of  the  defendant  just  as  an  interur- 
ban  car  belonging  to  the  Toledo  &  Western 
Railway  Company  was  going  west,  and,  in 
attempting  to  cross  the  track  upon  which 
the  latter  car  was,  the  boy  was  struck  and 
injured  as  stated.  There  were  allegations 
of  negligence  in  the  running  of  said  car  in 
a  number  of  respects.  The  defendant  in  its 
answer  admitted  that  it  was  a  corporation 
owning  and  operating  lines  of  street  rail- 
way in  the  city  of  Toledo;  that  the  Toledo 
&  Western  Railway  Company  was  a  cor- 
poration organized  under  the  laws  of  Ohio, 
and  did  on  the  day  of  the  accident  operate 
a  line  of  railway  by  means  of  electricity  in 
Lucas  county,  Ohio;  that  the  defendant 
owned  a  line  of  street  railway  upon  and 
along  Cherry  street  in  Toledo;  that  a  car 
of  the  Toledo  &  Western  Railway  Company 
was  upon  said  track  on  said  Cherry  street; 
that  said  Fackelmann  ran  in  front  of  said 
car  of  the  Toledo  &  Western  Railway  Com- 
pany and  was  struck  thereby  and  injured. 
Defendant  denied  that  the  car  of  the  To- 
ledo &  Western  Railway  Company  was 
under  the  defendant's  direction  or  control 
in  any  manner  or  form  at  the  time  said 
Fackelmann  was  struck,  and  denied  each 
and  every  other  allegation  in  the  plaintiffs 
petition.  The  answer  further  alleged  that 
the  accident  was  caused  by  the  negligence 
of  Sylvester  A.  Fackelmann  and  that  his 
carelessness  and  negligence  directly  con- 
tributed to  the  injury  complained  of.  The 
plaintiff  in  her  reply  denied  the  allegations 
of  contributory  negligence  set  out  in  the 
answer. 

Messrs.  John  Q.  Adams  and  Orville  S. 
Brumback,  for  plaintiff  in  error: 

Under  the  terms  of  the  traffic  agreement, 
there  was  clearly  no  surrender  of  possession 
or  control  by  the  Railway  &  Light  Com- 
pany to  the  Western  Company,  but  upon 
the  contrary  entire  control  was  expressly 
reserved  by  the  Railway  &  Light  Company. 
The  contract  is  nothing  more  or  less  than  a 
traffic  agreement. 

Interurban  R.  &  Terminal  Co.  v.  Cincin- 
nati, 75  Ohio  St.  196,  79  N.  E.  240;  State  v. 
Dayton  Traction  Co.  64  Ohio  St.  272,  60 


N.  E.  291;  lima  v.  Cramer,  17  Ohio  Dec 
251. 

Where  one  railroad  company  permits  an- 
other company  to  run  its  trains  on  and 
over  its  tracks,  and  injuries  grow  out  of 
the  negligent  use  of  the  road,  thus  author- 
ized, the  company  owning  the  road  and 
franchise  will  be  liable  therefor. 

Caruthers  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  44  L.R.A.  750,  note;  Cincinnati  &  S. 
R.  Co.  v.  Sleeper,  5  Ohio  Dec.  Reprint,  196; 
Elliott,  Railroads,  §  477;  Jefferson  v.  Chi- 
cago &  N.  W.  R.  Co.  117  Wis.  549,  94  N.  W. 
289;  Nelson  v.  Vermont  &  C.  R.  Co.  26  Vt. 
717,  62  Am.  Dec.  614;  Pennsylvania  Co.  v. 
Ellett,  132  HI.  654,  24  N.  E.  559;  Peoria  & 
R.  I.  R.  Co.  v.  Lane,  83  111.  448,  9  Am.  Neg. 
Cas.  222;  Sellars  v.  Richmond  &  D.  R.  Co. 
94  N.  C.  654;  Aycock  v.  Raleigh  &  A.  Air 
Line  R.  Co.  89  N.  C.  321;  Ft.  Wayne,  M.  & 
C.  R.  Co.  v.  Hinebaugh,  43  Ind.  354;  Bower 
v.  Burlington  &  S.  W.  R.  Co.  42  Iowa,  546; 
Markey  v.  Louisiana  &  M.  River  R.  Co. 
185  Mo.  348,  84  S.  W.  61;  Central  &  M.  R. 
Co.  v.  Morris,  68  Tex.  49,  3  S.  W.  457;  Dris- 
coll  v.  Norwich  &  W.  R.  Co.  65  Conn.  254, 
32  Atl.  354. 

Of  course,  the  legislature  which  conferred 
defendant's  franchise  could  authorize  it  to 
lease  its  road  or  enter  into  traffic  agree- 
ments, and  relieve  it  from  liability  under  its 
charter  in  doing  so.  But  such  an  exemption 
from  liability  must  be  express  and  clearly 
appear. 

Macon  &  A.  R.  Co.  v.  Mayes,  49  Ga.  355, 
15  Am.  Rep.  678;  Lakin  v.  Willamette  Val- 
ley &  Coast  R.  Co.  13  Or.  436,  57  Am.  Rep. 
25,  11  Pac.  68;  Delaware,  L.  &  W.  R.  Co.  v. 
Salmon,  39  N.  J.  L.  299,  23  Am.  Rep.  214; 
Chollette  v.  Omaha  &  R.  Valley  R.  Co.  26 
Neb.  159,  4  L.R.A.  135,  41  N.  W.  1106,  4 
Am.  Neg.  Cas.  835;  Singleton  v.  Southwest- 
ern R.  Co.  70  6a.  464,  48  Am.  Rep.  574; 
Georgia  R.  &  Bkg.  Co.  v.  Haas,  127  Ga. 
187,  119  Am.  St.  Rep.  327,  56  S.  E.  313,  9 
Ann.  Cas.  677;  Balsley  v.  St.  Louis,  A.  & 
T.  H.  R.  Co.  119  111.  68,  59  Am.  Rep.  784, 
8  N.  E.  859;  Logan  v.  North  Carolina  R. 
Co.  116  N.  C.  940,  21  S.  E.  959;  Harden  v. 
North  Carolina  R.  Co.  129  N.  C.  354,  55 
L.R.A.  784,  85  Am.  St.  Rep.  747,  40  S.  E. 
184;  Braslin  v.  Somerville  Horse  R.  Co.  145 
Mass.  64,  13  N.  E.  65;  McCabe  v.  Mays- 
ville  &  B.  S.  R.  Co.  112  Ky.  861,  66  S.  W. 
1054;  4  Thomp.  Corp.  389;  Thomas  v.  West 
Jersey  R.  Co.  101  U.  S.  72,  25  L.  e<L  950; 
Currier  v.  Marietta  &  C.  R.  Co.  11  Ohio  St. 
228;  State  ex  rel.  Atty-Gen.  v.  Cincinnati 
Gaslight  &  Coke  Co.  18  Ohio  St.  296;  State 
ex  rel.  Whiteman  v.  Chase,  5  Ohio  St.  628; 
Maumee  Valley  R.  &  Light  Co.  v.  Mont- 
gomery, 81  Ohio  St.  426,  26  L.R.A.(N.S.) 
987,  135  Am.  St.  Rep.  802,  91  N.  E.   181; 
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Gwathney  v.  Little  Miami  R.  Co.  12  Ohio  St. 
92;  Fisher  v.  Baltimore  &  0.  R.  'Co.  3  Ohio 
N.  P.  283,  6  Ohio  S.  &  C.  P.  Dec  67;  Pick- 
ens v.  Diecker,  21  Ohio  St.  214,  8  Am.  Rep. 
55;  Louisville  &  N.  R.  Co.  v.  Breeden,  111 
Ky.  729,  64  S.  W.  667. 

Messrs.  King,  Tracy,  Chapman,  A 
Welles,  for  defendant  in  error: 

There  is  no  liability  on  the  part  of  de- 
fendant to  plaintiff  for  injures  caused  by 
the  negligent  operation  of  a  car  of  the 
Toledo  &  Western  Railway  Company  while 
the  latter  was  running  the  same  over  the 
defendant's  tracks  by  virtue  of  and  under 
a  trackage  agreement  authorized  by  the 
statutes  of  Ohio. 

State  v.  Dayton  Traction  Co.  64  Ohio  St. 
272,  60  N.  E.  291;  Interurban  R.  &  Ter- 
minal Co.  v.  Cincinnati,  75  Ohio  St.  196, 
79  N.  E.  240;  Moorhead  v.  United  R.  Co. 
203  Mo.  121,  100  S.  W.  611;  Gwathney  v. 
Little  Miami  R.  Co.  12  Ohio  St.  93;  Cin- 
cinnati &  S.  R.  Co.  v.  Sleeper,  5  Ohio  Dec 
Reprint,  196;  Westervelt  v.  St.  Louis  Tran- 
sit Co.  222  Mo.  325,  121  S.  W.  114;  Arrow  - 
smith  v.  Nashville  &  D.  R.  Co.  57  Fed.  165; 
Hayes  v.  Northern  P.  R.  Co.  20  C.  C.  A.  52, 
46  U.  S.  App.  41,  74  Fed.  279;  Mahoney  v. 
Atlantic  &  St.  L.  R.  Co.  63  Me.  68;  Virginia 
Midland  R.  Co.  v.  Washington,  86  Va.  629, 
7  Ti-R-A.  344,  10  S.  E.  927;  Ackerman  v. 
Cincinnati,  S.  &  M.  R.  Co.  143  Mich.  58, 
114  Am.  St.  Rep.  640,  106  N.  W.  558,  8 
Ann.  Gas.  118;  Heron  v.  St.  Paul,  M.  &  M. 
R.  Co-  68  Minn.  542,  71  N.  W.  706;  Caru- 
thers  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
59  Kan.  629,  44  L.R.A.  737,  54  Pac.  673; 
St.  Louis,  W.  &  W.  R.  Co.  v.  Curl,  28  Kan. 
622;  Vadas  v.  Pittsburgh,  M.  &  Y.  R.  Co. 
230  Pa.  41,  79  Atl.  166;  Chlanda  v.  St.  Louis 
Transit  Co.  213  Mo.  244,  112  S.  W.  249; 
Hahs  v.  Cape  Girardeau  &  C.  R.  Co.  147 
Mo.  App.  262,  126  S.  W.  524;  Lakin  v. 
Willamette  Valley  &  Coast  R.  Co.  13  Or. 
436,  57  Am.  Rep.  25,  11  Pac.  68;  Miller  v. 
New  York,  L.  &  W.  R.  Co.  125  N.  Y.  118, 
26  N  E.  35;  Ditchett  v.  Spuyten  Duyvil  & 
P.  M.  R.  Co.  67  N.  Y.  425;  Texas  A  P.  R. 
Co.  v.  Mangum,  68  Tex.  342,  4  S.  W.  617; 
Elliott,  Railroads,  2d  ed.  §  469;  Hutchin- 
son, Carr.  2d  ed.  §  505;  Redf.  Railways,  618, 
note;  Jolly  v.  Missouri,  K.  &  T.  R.  Co.  38 
Tex.  Civ.  App.  332,  85  S.  W.  837;  Murch  v. 
Concord  R.  Corp.  29  N.  H.  9,  61  Am.  Dec. 
631 ;  Central  R.  &  Bkg.  Co.  v.  Perry,  58  Ga. 
461;  Stackhouse  v.  Close,  83  Ohio  St.  339, 
94  N.  E.  746;  Sinton  v.  Butler,  40  Ohio  St. 
158;  Hughes  v.  Cincinnati  &  S.  R.  Co.  39 
Ohio  St.  461;  Johnson  v.  Helbing,  6  Cal. 
App.  424,  92  Pac.  360;  Dane  v.  Cochrane 
Chemical  Co.  164  Mass.  453,  41  N.  E.  678; 
Thomas  v.  Altoona  &  L.  Valley  Electric  R. 
Co.  191  Pa.  361,  43  Atl.  215,  6  Am.  Neg. 
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Rep.  383;  St.  Louis,  A.  &  T.  R.  Co.  v. 
Knott,  54  Ark.  424,  16  S.  W.  9;  Vosbeck  v. 
Kellogg,  78  Minn.  176,  80  N.  W.  957,  7  Am. 
Neg.  Rep.  86;  McNamara  v.  Gillette  Safety 
Razor  Co.  214  Mass.  163,  100  N.  E.  1076; 
Shindelbeck  v.  Moon,  32  Ohio  St.  264,  30 
Am.  Rep.  584. 

Plaintiff  was  guilty  of  contributory  neg- 
ligence which  would  bar  his  right  to  recover 
even  against  the  Toledo  &  Western  Railway 
Company. 

Cleveland  Electric  R.  Co.  v.  Wadsworth, 
25  Ohio  C.  C.  376,  affirmed  in  70  Ohio  St. 
432,  72  N.  E.  1166;  Moore  v.  Lindell  R.  Co. 
176  Mo.  528,  75  S.  W.  672;  MacLeod  v. 
Graven,  19  C.  C.  A.  616,  43  U.  S.  App.  129, 
73  Fed.  627,  7  Am.  Neg.  Cas.  396;  Mulcahy 
v.  Electric  Traction  Co.  185  Pa.  427,  39  Atl. 
1106;  Burgess  v.  Salt  Lake  City  R.  Co.  17 
Utah,  406,  53  Pac  1013;  Lake  Erie  &  W. 
R.  Co.  v.  Mackey,  53  Ohio  St.  370,  29  L.R.A. 
757,  53  Am.  St.  Rep.  640,  41  N.  E.  980; 
Cleveland  Rolling  Mill  Co.  v.  Corrigan,  46 
Ohio  St.  283,  3  L.R.A.  385,  15  Am.  St.  Rep. 
596,  20  N.  E.  466;  Cleveland  Terminal  & 
V.  R.  Co.  v.  Heiman,  9  Ohio  C.  D.  222;  En- 
gelmann  v.  Lake  Shore  &  M.  S.  R.  Co.  8 
Ohio  C.  D.  593,  affirmed  in  53  Ohio  St.  656, 
44  N.  E.  1135. 

Johnson,  J.,  delivered  the  opinion  of  the 
court: 

The  Toledo  &  Western  Railway  Company 
used  the  tracks  of  the  defendant  under  a 
traffic  agreement  or  lease  which  was  intro- 
duced in  evidence.  It  recites  in  the  pream- 
ble that  "both  parties  desire  to  enter  into 
a  mutual  arrangement  whereby  their  lines 
may  connect  on  said  Phillips  avenue  .  .  . 
so  that  traffic  over  second  party's  road  may 
reach  the  business  portion  of  Toledo  over 
said  first  party's  lines."  It  is  further  pro- 
vided that  the  Toledo  &  Western  cars  shall, 
when  on  the  tracks  of  the  defendant,  be  oper- 
ated and  run  in  accordance  with  the  rules 
and  regulations  and  at  the  rates  of  speed 
which  are  or  may  hereafter  be  provided  or 
required  by  the  defendant  for  the  conduct, 
operation  and  management  of  the  Toledo 
&  Western  Company's  cars  over  said  route. 
The  contract  further  provided  that  the  To- 
ledo &  Western  Company  should  not  permit 
any  person  to  operate  its  can  within  the 
city  of  Toledo  who  was  unsatisfactory  to 
the  defendant,  and  that  no  car  of  the  To- 
ledo &  Western  Company  should  enter  on 
the  tracks  of  the  defendant  which  was 
operated  by  any  person  who  was  unsatis- 
factory to  the  defendant,  after  notice  to  the 
Toledo  &  Western  Company.  It  also  pro- 
vided that  the  defendant  should  receive  3£ 
cents  for  each  passenger  carried  by  the  To- 
ledo &  Western  Company  over  defendant's 
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lines,  and  a  reasonable  compensation  for 
mail,  baggage,  etc.,  and  for  the  keeping  of  ac- 
curate books  of  account.  It  also  contained 
the  provision  that  "said  first  party  shall 
have  the  right  at  any  time,  and  from  time 
to  time,  as  it  shall  deem  proper,  to  put  its 
own  employees  and  servants  in  charge  of 
second  party's  cars  when  they  enter  upon 
and  while  on  the  first  party's  lines,  and  to 
run  and  operate  the  same  while  on  said 
lines  in  the  city  of  Toledo." 

In  the  absence  of  statutory  authority,  a 
railroad  company  cannot  lease  or  license 
the  use  of  its  franchises  to  operate  its  rail- 
road to  another  company  and  thereby  be- 
come exempt  from  liability  for  torts 
committed  by  the  lessee  or  licensee  in  the 
operation  of  cars  over  the  lessor's  tracks. 
This  is  conceded  by  the  defendant  in  error. 
But  it  is  contended  that,  where  the  lease  or 
contract  is  made  under  legislative  author- 
ity, the  legislative  grant  of  the  right  to 
make  the  contract  by  implication  dischargee 
the  lessor  company  for  torts  committed  by 
the  lessee  in  the  operation  of  its  trains  on 
the  lessor's  road.  Authority  had  been  con- 
ferred upon  these  companies  to  enter  into 
a  leasing  contract  by  §  3443 — 11,  Revised 
Statutes,  and  §  3443 — 17,  Revised  Statutes, 
viz.: 

"Such  companies  shall  have  power  to 
lease,  purchase  or  make  traffic  arrange- 
ments with  any  other  street  railroad  com- 
pany as  to  so  much  of  its  tracks  and  other 
property  as  may  be  necessary  or  desirable 
to  enable  them  to  enter  or  pass  through  any 
city  or  village,  upon  the  same  terms  and 
conditions  applicable  to  other  street  rail- 
roads. And  any  existing  street  railroad 
company  owning  or  operating  a  street  rail- 
road shall  receive  the  cars,  freight,  pack- 
ages or  passengers  of  any  other  road,  upon 
the  same  termB  and  conditions  as  they 
carry  for  the  general  public." 

"Whenever  any  railway  company  is  in- 
corporated and  organized  under  the  laws  of 
this  state  for  the  purpose  of  building,  ac- 
quiring, owning,  leasing,  operating  and 
maintaining  a  railroad  or  railroads  to  be 
operated  by  electricity  or  other  motive 
power  from  one  municipal  corporation  or 
point  in  this  state,  to  any  other  municipal 
corporation,  municipal  corporations,  or 
point  in  this  state,  it  shall  have  an  au- 
thority to  make  an  arrangement  or  agree- 
ment with  any  street  railway  company  or 
companies  owning  or  operating  any  street 
railway  or  railways  in  any  such  municipal 
corporation  or  corporations,  and  said  street 
railway  company  or  companies  shall  have 
authority  to  make  and  enter  into  such  ar- 
rangement or  agreement  with  said  railway 
company,   whereby  the  passenger  cars  of 
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such   railway   company   may  be   run  and 
propelled    over    and    along    the    track   or 
tracks  of  such  street  railway  company  or 
companies,  for  such  compensation  and  upon 
such  terms  as  may  be  agreed  upon  in  the 
same  manner,  upon  the  same  conditions  and 
for  the  same  length  of  time  as  the  cars 
owned  or  operated  by  said  street  railway 
company  or  companies  are  operated  in  such 
municipal  corporation  or  corporations.    The 
said  cars  of  said  railway  company  shall, 
while  they  are  running  and  being  operated 
over  and  along  the  track  or  tracks  of  such 
street   railway   company   or  companies  in 
any  such  municipal  corporation,  be  entitled 
to  all  the  privileges  and  subject  to  all  the 
obligations   enjoyed   and   imposed  by  and 
upon  the  cars  of  such  street  railway  com- 
pany or  companies  owning  or  operating  its 
cars  in  any  such  municipal  corporation,  and 
shall  be  operated  only  by  the  same  motive 
power  with  which  the  cars  of  such  street 
railway  company  or  companies  are  or  may 
be  operated.    Such  arrangement  and  agree- 
ment, when  authorized  by  not  less  than  two 
thirds  in  amount  of  the  stockholders  of  each 
company  proposing  to  enter  into  such  ar- 
rangement  and   agreement,   ratified   by   a 
majority  of  the  directors  and  executed  by 
the   proper   officers  thereof,   shall    give   to 
such   railway    company   full    authority   to 
operate  its  said  cars  on  the  tracks  of  said 
street   railway   company  or   companies   in 
such    municipal    corporation    or    municipal 
corporations.    Provided  that  it  shall  not  be 
necessary   for   such    railway   company,    in 
case  it  uses  in  any  such  municipal  corpora- 
tion   or   municipal   corporations,   only   the 
tracks  of  a  street  railway  company  or  com- 
panies owning  or  operating  a  street  rail- 
way   or    railways    within    such    municipal 
corporation    or    municipal    corporations    to 
obtain  any  additional  grant,  franchise  or 
right,  except  by  said  arrangement  or  agree- 
ment with  said  street  railway  company  or 
companies.    Provided  further,  that  the  fare 
charged  by  said  railway  company  for  trans- 
porting   passengers    within   .the    municipal 
corporation  or  municipal  corporations,  shall 
not  be  greater  than  that  fixed  in  the  fran- 
chise or  franchises  held  or  owned  by  such 
street  railway  company  or  companies;   and 
where  there  is  a  public  park  or  cemetery 
on  the  line  of  such  railway  and  within  1 
mile  of,  and  owned  by,  such  municipal  cor- 
poration, such  company  shall  for  such  fare 
so  transport  passengers  to  and  from   said 
park  or  cemetery  the  same  as  though  either 
was  within  the  limits  of  such  corporation." 
These  statutes  do  not  expressly  exempt 
the  lessor  company  from  liability  for  neg- 
ligence by  the  lessee  company  under  the 
circumstances  stated,  nor  make  any  refer- 
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ence  to  the  subject;  but  it  is  insisted  that 
it  must  have  been  the  legislative  intent, 
when  it  authorized  the  making  of  the  con- 
tract without  reservation  of  liability,  that 
the  lessee  alone  should  be  answerable  for 
its  torts. 

Our  attention  is  called  to  some  decisions 
in  support  of  this  view,  among  them  Moors- 
bad  v.  United  R.  Co.  203  Mo.  121,  119  Mo. 
App.  541,  96  S.  W.  261,  which  is  said  to 
be  the  leading  case,  and  Gwathney  v.  Lit- 
tle Miami  R.  Co.  12  Ohio  St.  93.     In  the 
former  case  the  United  Railways  Company 
transferred  to  the  Transit  Company  of  St. 
Louis  not   only  the  right  to  operate  its 
railways  for  the  period  of  forty  years,  but 
every  franchise  held  by  it,  except  the  fran- 
chise to  be  a  corporation,  and  certain  real 
and  persona]  properties.    The  Transit  Com- 
pany bound  itself  to  operate  the  railroads 
and  keep  them  in  repair.    All  of  this  was 
done  under  authority  of  law.     The  court 
jays:    "We  remark  emphatically  that,  as 
the  legislature  granted  street  railway  com- 
panies power  to  dispose  of  their  franchise 
to  be  a  corporation,  it  could  never  have 
been  the  intention  to  hold  such  companies 
responsible  for  the  acts  of  a  company  ac- 
quiring the  franchises.     When  a  company 
disposes  of  its  right  to  be  a  corporation,  it 
practically  passes  out  of  existence,  and  can- 
not be  held  responsible  in  any  legal  method 
which  occurs  to  us.    Moreover,  a  company 
is  authorized  by  said  lease  or  other  lawful 
contract    to    dispose    of    all    its   property, 
which  shows  that  the  lawmaking  body  did 
not  expect  it  to  still  stand  responsible  for 
the  acts  of  the  vendee;  for  how  could  it  be 
held  responsible   if   all   its   property   was 
gone?" 

In  Gwathney  v.  Little  Miami  R.  Co.  su- 
pra, the  Little  Miami  Railroad  Company, 
by  a  verbal  agreement  with  the  D.  X.  & 
B.  Railroad  Company,  gave  to  the  latter 
the  right  to  construct  a  track  on  the  side 
of  the  defendant's  roadbed,  for  the  pur- 
pose of  connecting  the  road  of  the  D.  X.  & 
B.  with  the  Little  Miami  road.  The  con- 
necting track  passed  over  a  bridge  pre- 
viously constructed  by  the  L.  M.  road  for 
its  track,  which  foot  passengers  had  been 
permitted  to  use  for  the  purpose  of  transit. 
The  plaintiff,  in  passing  on  foot  over  the 
bridge  at  night,  fell  through  the  same  be- 
tween the  rails  of  the  connecting  track  by 
reason  of  its  imperfect  covering.  It  was 
held  that,  if  the  nuisance  complained  of 
was  created  solely  by  the  D.  X.  &  B.  Com- 
pany in  the  construction  of  said  connecting 
track,  and  said  company  had  the  sole  own- 
ership, possession,  and  use  of  said  track, 
the  contract  between  the  two  companies 
giving  the  defendant  no  power  or  control  in 
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the  construction  or  use  thereof,  the  defend- 
ant could  not  be  held  liable  for  the  plain- 
tiff's injury,  although  the  defendant  may 
have  had  a  reversionary  interest  in  the 
premises  subject  to  the  easement  of  the 
D.  X.  &  B.  Company. 

The  case  we  have  here  presents  a  very 
different  question.  The  defendant  here  was 
not  authorized  to  and  did  not  turn  over  to 
the  lessee  the  exclusive  use,  possession,  and 
control  of  its  track,  but,  as  appears  from 
the  contract,  it  entered  into  a  traffic  ar- 
rangement by  which  it  was  to  be  a  joint 
user  of  the  tracks  of  the  defendant  com- 
pany, and  for  such  use  as  was  made  of  its 
tracks  by  the  Toledo  &  Western  Company 
the  defendant  was  to  receive  earnings  from 
time  to  time  in  accordance  with  the  extent 
of  the  use. 

The  lease  by  its  terms  enabled  the  de- 
fendant to  put  its  own  employees  and  ser- 
vants in  charge  of  the  Toledo  &  Western 
cars  at  any  time  it  might  "deem  proper," 
when  they. entered  upon  its  lines,  and  to 
operate  them  while  on  the  lines  in  the  city 
of  Toledo.  The  whole  contract  disclosed  an 
intention  and  agreement  of  the  parties  that 
the  defendant  should  constantly  exercise  a 
supervisory  observation  of  the  operation  of 
the  Toledo  &  Western  Company  of  its  cars 
over  the  defendant's  lines.  The  use  of  those 
lines  was  thus  clearly  a  joint  use,  subject 
to  such  right  of  supervision  and  control  in 
the  defendant.  The  defendant,  by  the  terms 
of  the  contract,  occupied  such  a  position  as 
enabled  it  to  perform  the  duties  to  the 
public  which  it  had  assumed  in  considera- 
tion of  the  powers  and  privileges  granted 
to  it  when  it  received  its  franchise.  The 
case  is  at  once  distinguished,  therefore, 
from  that  class  of  cases  in  which  a  com- 
pany which  is  the  owner  of  a  track  makes 
a  contract  by  which  it  grants  the  right  to 
another  company  to  use  the  track  exclu- 
sively for  the  operation  of  its  trains  and 
cars  thereon.  As  said  in  1  Elliott  on  Rail- 
roads, 2d  ed.  i  470:  "The  fact  that  ex- 
clusive control  is  not  transferred  to  the 
lessee  is  an  influential  factor.  ...  If  the 
lessor  company  does  retain  control,  its  duty 
is  to  exercise  that  control  as  the  law  re- 
quires." A  kindred  distinction  is  pointed 
out  in  Maumee  Valley  R.  &  Light  Co.  v. 
Montgomery,  81  Ohio  St.  426,  26  L.R.A. 
(N.S.)  987,  135  Am.  St.  Rep.  802,  91  N".  E. 
181,  in  which  a  common  carrier  was  held 
liable  to  a  passenger  for  an  injury  received 
in  a  collision  between  its  car  and  the  car 
of  another  company  which  it  had  admitted 
to  the  joint  use  of  its  track,  although  the 
collision  resulted  wholly  from  the  negli- 
gence of  the  latter  company.  In  that  case 
the  liability  of  the  owning  company  was 
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for  the  breach  of  its  contract  of  carriage. 
The  court  remark:  "No  principle  is  sug- 
gested which  would  afford  immunity  to  the 
owning  carrier  from  the  liabilty  for  the 
negligence  of  its  licensee  in  a  case  of  this 
character.  That  there  is  no  such  immunity 
has  been  held  in  numerous  cases."  One  of 
the  cases  last  referred  to  is  Jefferson  v. 
Chicago  &  N.  W.  R.  Co.  117  Wis.  549,  94 
N.  W.  289.  There  the  injury  resulted  from 
a  defective  engine  of  the  licensee.  In  ex- 
pressing the  judgment  the  court  says: 
"The  principle  is  well  established  that, 
when  a  railroad  company  permits  another 
to  make  joint  use  of  its  track,  it  is  liable 
for  injuries  caused  to  person  or  property  by 
the  actionable  negligence  of  such  licensee. 
2  Elliott,  Railroads,  §  477;  Illinois  C.  R. 
Co.  v.  Barron,  5  Wall.  90,  18  L.  ed.  591. 
It  has  received  its  franchise  to  operate  a 
railroad  subject  to  certain  well-defined 
duties  as  to  the  machinery  which  it  uses. 
It  cannot,  while  exercising  those  franchises, 
allow  others  to  come  in  with  defective  ma- 
chinery and  use  the  quasi  public  highway 
jointly  with  it,  and  escape  the  duty  laid 
upon  it  by  its  charter  to  use  safe  machin- 
ery. Such  a  rule  would  open  the  door  by 
which  public  servants,  while  reaping  all 
the  pecuniary  benefits  of  their  franchises, 
could  easily  escape  from  a  considerable  por- 
tion of  their  correlative  duties  by  licensing 
irresponsible  third  persons  to  transact  cer- 
tain portions  of  their  business." 

The  statute  under  which  this  lease  was 
made  enables  companies  to  enter  into  such 
an  agreement.  It  does  not  compel  the  own- 
ing company  to  permit  the  joint  use.  It 
may  do  so  at  its  option.  It  does  not  permit 
the  directors  even  to  make  the  contract.  It 
must  be  authorized  "by  not  less  than  two 
thirds  in  amount  of  the  stockholders  of 
each  company  proposing  to  enter  into  such 
arrangement  and  agreement." 

It  might  well  be  held  that,  from  the 
grant  to  a  railroad  company  of  power  to 
lease  its  road  and  the  entire  control  and 
operation  of  .it  to  another  company,  there 
was  an  implication  that  the  legislature  in- 
tended that  the  leasing  company  should  be 
absolved  from  liability  arising  from  the 
operation  and  management  of  the  railroad; 
but  where  the  owning  company  still  re- 
tains its  business  and  still  runs  its  cars 
over  and  operates  the  line  of  railroad  under 
its  own  management  and  control,  giving  a 
right  of  passage  to  another  company,  no 
such  implication  arises.  There  is  no  com- 
mon-law authority  for  a  railroad  company 
to  lease  its  line  at  all  in  such  a  manner  as 
to  lessen  its  obligations  to  the  public. 
Thomas  v.  West  Jersey  R.  Co.  101  U.  S.  71, 
25  L.  ed.  950;  Chollette  v.  Omaha  &  R.  Val- 


ley R.  Co.  26  Neb.  159,  4  L.R.A.  135,  41 
N.  W.  1106,  4  Am.  Neg.  Cas.  835;  Hayes  v. 
Northern  P.  R.  Co.  20  C.  C.  A.  52,  46  U.  S. 
App.  41,  74  Fed.  282.  The  rule  has  be- 
come elementary  that  statutes  in  deroga- 
tion of  the  common  law  should  not  by 
interpretation  be  extended  beyond  the  plain 
import  of  their  terms.  Krause  v.  Morgan, 
53  Ohio  St.  26,  42,  40  N.  E.  886;  Morgan 
County  v.  Marietta  Transfer  &  Storage  Co. 
75  Ohio  St.  248,  79  N.  E.  237. 

By  the  terms  of  the  lease  involved  in 
this  case,  the  Toledo  &  Western  Company 
agreed  to  indemnify  and  save  harmless  the 
defendant  from  all  loss,  liability,  damage, 
and  expense  caused  or  claimed  to  be  caused 
by  the  negligence  of  the  former.  Such  pro- 
visions would  not  fix  any  legal  liability  on 
the  defendant,  nor  should  they  be  given 
undue  consideration,  but  they  indicate  the 
view  that  the  parties  took  of  the  nature  of 
the  contract  they  were  engaged  in  making. 
That  the  owning  company,  under  circum- 
stances similar  to  those  found  in  this  case, 
is  not  exempt  from  the  negligence  of  its 
licensee  in  the  absence  of  express  statutory 
provision,  is  the  view  that  has  been  enter- 
tained in  a  number  of  cases,  among  which 
are  the  following:  Braslin  v.  Somerville 
Horse  R.  Co.  145  Mass.  64,  13  N.  E.  65; 
Chollette  v.  Omaha  &  R.  Valley  R.  Co.,  26 
Neb.  159,  4  L.R.A.  135,  41  N.  W.  1106,  4 
Am.  Neg.  Cas.  835 ;  Singleton  v.  Southwest- 
ern R.  Co.  70  Ga.  464,  48  Am.  Rep.  574; 
Pennsylvania  Co.  v.  Ellett,  132  111.  654,  24 
N.  E.  559 ;  Driscoll  v.  Norwich  &  W.  R.  Co. 
65  Conn.  230,  32  Atl.  354;  Nelson  v.  Ver- 
mont &  C.  R.  Co.  26  Vt.  717,  62  Am.  Dec. 
614. 

Careful  consideration  of  the  statute  under 
which  this  lease  was  made  constrains  us  to 
hold  that  it  was  not  intended  that  the  own- 
ing company,  making  such  a  lease  as  was 
made  in  this  case,  should  be  immune  from 
liability  for  the  negligence  of  its  lessee  in 
the  operation  of  cars  over  its  lines.  The 
liability  of  the  owning  company  rests  upon 
the  principle  that,  having  received  valuable 
rightB  and  privileges  to  operate  dangerous 
agencies  in  populous  thoroughfares,  it  in- 
curs obligations  of  high  care  in  exchange 
therefor.  It  should  not  be  permitted,  in 
the  absence  of  express  statutory  provision, 
to  escape  this  responsibility  by  a  contract 
with  another  company  under  which  it  se- 
cured a  share  in  the  profits  of  the  traffic, 
continued  its  own  business,  and  retained 
the  right  and  power  to  direct  the  manage- 
ment and  operation  of  the  cars  of  that 
other  company. 

We  have  considered  the  suggestions  as  to 
error  of  the  common  pleas  in  connection 
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with  the  issue  of  contributory  negligence 
and  as  to  a  variance  in  proof,  but  we  find 
no  error  in  the  record  of  that  court  in  these 
regards. 

For  the  reasons  given,  the  judgment  of 
the  Court  of  Appeals  will  be  reversed,  and 


that  of  the  Court  of  Common  Pleas  af- 
firmed. 

Nichols,  Ch.  J.,  and  Donahue,  Wana* 
maker,  and  Wilkin,  JJ.,  concur. 

Petition  for  rehearing  denied. 


Annotation  —  Liability  of  railroad  for  injuries  caused  by  negli- 
gence of  another  company  using  the  road  under  a  lease, 
license,  or  other  contract. 


J. 


in. 

IV. 

v. 

VI. 

VII. 

VIII. 


Party  in  control,  255. 
Injuries  to  passenger: 

a.  Generally,  257. 

b.  Joint  users,  259. 

c.  Licensee,  260. 
Injuries  at  crossings,  260. 
Injuries  to  pedestrian,  261. 
Liability  as  to  live  stock,  262. 
Nuisances,  263. 

Liability  as  to  employees,  264:. 
Constitutional  and  statutory  pro* 

visions,  210. 
Res  judicata  and  suits  pending, 

272. 


The  earlier  cases  on  this  subject  are 
collected  in  the  note  Caruthers  v.  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  44  L.R.A. 
737. 

The  liability  of  a  railroad  company 
for  fires  set  out  by  engines  of  another 
company  permitted  to  use  its  road  is 
considered  in  the  notes  to  St.  Louis,  I. 
M.  &  S.  R.  Co.  v.  Chappell,  10  L.R.A. 
(N".S.)  1175,  and  Bryant  v.  Sampson 
Lumber  Co.  L.R.A.  1918A,  940. 

I.  Party  in  control. 

In  some  cases  the  liability  is  fixed  by 
determining  the  party  in  control  or  oper- 
ating the  train.  A  railroad  in  control 
or  operation  is  held  liable  for  injuries 
caused  to  its  passengers  by  negligence. 
A  company  in  control  is  held  liable  for 
injuries  caused  by  a  licensee.  This  was 
held  in  Quigley  v.  Toledo  R.  &  Light 
Co.  ante,  249. 

In  Quigley  v.  Toledo  R.  &  Light  Co., 
it  was  held  that  a  street  railroad  com- 
pany licensing  another  company  to  use 
its  tracks  jointly,  retaining  supervision 
over  such  use,  would  not  be  exempt  from 
liability  for  negligence  on  the  part  of 
its  licensee.  Ohio  Rev.  Stat.  3443-17, 
authorizing  leases  by  street  railroads, 
and  providing  for  traffic  arrangements, 
was  held  not  to  exempt  it.  It  was  held 
that,  where  the  railroad  retained  its 
business  and  ran  its  cars  over  the  line, 
managing  and  controlling  the  same, 
there  was  no  implication  that  it  would 

LJUL1918E. 


be  absolved  from  liability  by  reason  of 
the  statutory  power  to  lease. 

So  a  railroad  was  held  liable  for  neg- 
ligence of  a  licensee  using  its  tracks  and 
injuring  plaintiff  at  a  crossing.  Sanders 
v.  Pennsvlvania  R.  Co.  (1909)  225  Pa. 
105,  133  Am.  St.  Rep.  857,  73  Atl.  1010. 
The  court  said:  "While  the  train  which 
caused  the  injuries  belonged  to  another 
railroad  company,  it  came  upon  the 
tracks  of  the  appellant  company  only 
after  orders  so  to  do  had  been  given  by 
the  employees  of  the  latter  company, 
the  rules  and  regulations  of  which  the 
employees  of  the  former  company  were 
subject  to  at  the  time  of  the  accident." 

And  a  railroad  which  allowed  another 
railroad  to  use  certain  tracks,  but  re- 
tained exclusive  control  of  the  running 
and  management  of  all  the  trains  on 
those  tracks,  and  the  employees  used,  was 
held  to  be  liable  for  injuries  at  a  cross- 
ing caused  by  the  negligence  of  its  les- 
see. Decker  v.  Erie  R.  Co.  (1903)  85 
App.  Div.  13,  82  N.  Y.  Supp.  895. 

And  where  one  railroad  controlled 
another  and  operated  it  as  a  single  sys- 
tem, and  sold  tickets  at  the  stations  of 
the  subordinate  road  over  the  system  it 
was  held  that  the  railroad  in  control 
would  be  liable  for  injuries  to  a  passen- 
ger caused  by  negligence  of  the  subor- 
dinate in  failing  to  light  its  platform. 
St.  Louis   &   S.  P.   R.  Co.  v.   Sanford 

(1915)  —  Okla.  — ,  L.R.A.1916C,  400, 
153  Pac.  650. 

In  Louisville  &  N.  R.  Co.  v.  Johnson 

(1916)  168  Ky.  351,  L.R.A.1916D,  514, 
182  S.  W.  214,  it  was  held  that  a  lessor 
could  be  held  liable  for  injuries  received 
by  a  passenger  on  alighting  from  a  train 
run  by  the  lessee. 

A  passenger  was  injured  by  reason  of 
a  car  wheel  breaking.  The  fact  that 
the  road  was  leased  to  another  company 
would  not  prevent  a  recovery.  If  the 
lessor  had  the  control  and  management 
of  the  train,  it  would  be  liable,  even 
though  the  Kentucky  or  Connecticut 
company  managed  and  controlled  other 
and  local  trains  over  the  road  of  the  Ken- 


256 


ANNO.— .LIABILITY  OF  RAILROAD  FOR  INJURIES  BY  LESSOR. 


tucky  Company.  Chesapeake  &  O.  R. 
Co.  v.  Howard  (1900)  178  U.  S.  153,  44 
L.  ed.  1015,  20  Sup.  Ct.  Rep.  880,  aff'g 

(1899)  14  App.  D.  O.  262.  The  £.  L. 
&  Big  Sandy  railroad  from  Elizabeth- 
town  to  Big  Sandy  in  Kentucky  was 
incorporated  in  Kentucky,  1869;  the  C. 
&  O.  R.  Co.  from  Ft.  Monroe  to  near 
Big  Sandy  was  incorporated  by  Vir- 
ginia. They  connected  in  1882  and  had 
an  arrangement  over  L.  &  N.  to  Louis- 
ville. Huntington  managed  the  whole. 
In  1884  Huntington  had  Connecticut 
incorporate  So.  Pac.  R.  Company;  in 
1885  changed  to  Newport  News  &  M.  V. 
Company;  in  1886  both  roads  leased  to 
the  Connecticut  corporation.  Tickets  sold 
were  printed  C.  &  O.  R.  Co.  Through 
trains  were  advertised.  There  was  no 
proof  that  any  stock  in  new  corporation 
was  paid  for.  The  officers  of  the  Vir- 
ginia corporation  acted  for  the  Con- 
necticut. There  was  no  proof  that  a  dol- 
lar was  paid  on  the  lease  or  officers 
changed. 

A  railroad  company  was  held  liable 
for  injuries  to  one  of  its  passengers, 
caused  by  the  negligence  of  the  em- 
ployees of  its  lessee,  where  there  was  a 
collision  of  its  train  with  that  of  the 
lessee.    Denver  &  R.  G.  R.  Co.  v.  Roller 

(1900)  49  L.R.A.  74,  41  C.  C.  A.  22,  100 
Fed.  738.  The  court  said  that  the  rail- 
road owed  its  passengers  "the  duty  of 
safe  carriage  It  had  a  direct  responsi- 
bility to  them.  That  responsibility  and 
liability  upon  its  part  for  damages,  if 
any  injuries  occurred  to  them,  it  can- 
not avoid  upon  the  ground  that  another 
company  to  whom  it  had  leased  its  road 
was  guilty  of  the  negligence." 

A  lessee  operating  a  railroad  and 
tracks  was  held  liable  for  injuries  to 
persons  crowding  into  cars.  Kuhlen  v. 
Boston  &  N.  Street  R.  Co.  (1906)  193 
Mass.  341,  7  L.R.A.(N.S.)  729,  118  Am. 
St.  Rep.  516,  79  N.  E.  815.  The  court 
said:  "The  subway  and  this  station 
were  built  by  the  Boston  Transit  Com- 
mission, which  alone  had  the  power  to 
make  or  authorize  any  change  therein, 
and  were  the  property  of  the  city  of  Bos- 
ton. The  defendant's  occupation  thereof 
was  either  under  a  lease  or  merely  per- 
missive." The  agreement  providing  that 
the  cars  of  the  lessee  shall  be  subject  to 
the  rules  of  the  lessor  company  was 
properly  excluded.  No  showing  was 
made  as  to  what  the  rules  were. 

The  Boston  Elevated  Railway  oper- 
ated its  cars  under  a  lease  of  the  sub- 
way. The  defendant  operated  its  cars 
under  permission  of  the  elevated  com- 
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pany  authorized  by  the  legislature.  This 
last  named  company  had  the  entire  con- 
trol of  the  stations,  but  could  make 
alterations  only  by  permission  of  the 
Boston  Transit  Commission.  A  car  was 
stopped  on  a  curve  so  that  the  distance 
from  it  to  the  platform  was  16  to  18 
inches.  A  passenger  about  4  feet  tall 
stepped  into  this  space.  It  was  held 
that  the  defendant  was  not  negligent  in 
stopping  at  this  point,  or  in  the  con- 
struction of  the  cars.  Hilborn  v.  Bos- 
ton &  N.  Street  R.  Co.  (1906)  191  Mass, 
14,  77  N.  E.  646. 

A  passenger  was  injured  on  an  esca- 
lator. The  tunnel  and  escalator  were 
built  by  the  Transit  Commission,  owned 
by  the  city,  and  leased  to  defendant 
The  defendant  could  not  make  any 
change  in  the  escalator  without  leave  of 
the  Transit  Commission.  It  was  held 
that,  if  there  was  negligence  in  adopting 
the  kind  of  escalator,  it  was  that  of  the 
Commission.  The  defendant  was  not 
negligent  in  not  asking  for  a  change,  as 
this  was  the  first  accident,  Theall  v. 
Boston  Elev.  R.  Co.  (1913)  213  Mass. 
327, 100  N.  E.  543,  4  N.  C.  C.  A.  139. 

In  Theall  v.  Boston  Elev.  R.  Co. 
(Mass.)  supra,  it  was  said:  "In  such  a 
case  the  rule  [as  to  adoption  of  kind  of 
escalator]  has  no  application,  that  one 
who,  having  the  choice  of  selection,  vol- 
untarily uses  the  property  of  another 
in  his  business,  makes  it  his  for  the  pur- 
pose of  that  business,  as  was  laid  down 
in  Kuhlen  v.  Boston  &  N.  Street  R.  Co. 
(Mass.)  supra." 

The  Long  Island  Railroad  Company 
had  immediate  control  of  tracks  used 
jointly  by  it  and  the  Brooklyn  Union 
Elevated  Railroad  Company,  and  a  pas- 
senger was  injured  by  electricity  or  fire 
from  electrical  disturbance.  The  jury 
found  a  verdict  in  favor  of  the  Brook- 
lyn. It  was  held  that  the  fact  that  the 
cars  were  furnished  and  manned  by  the 
Brooklyn  did  not  entitle  the  Long  island 
to  dismissal  of  the  complaint;  that  the 
Long  Island  was  the  responsible  carrier. 
It  had  adopted  the  train  and  crew. 
Blumenthal  v.  Brooklyn  Union  Elev.  R. 
Co.  (1913)  158  App.  Div.  558,  143  N.  Y. 
Supp.  811,  4  N.  C.  C.  A.  451. 

A  passenger  of  the  Chicago  City  Rail- 
way Company  was  injured  by  a  collision 
caused  by  a  car  of  the  Chicago  Railways 
Company  on  a  track  owned,  operated,  and 
controlled  bv  the  latter  company,  which 
the  Chicago  City  Railway  Company  had 
the  right  by  ordinance  to  use.  It  was 
held  that  the  rule  that  the  lessor  was 
liable  for  acts  of  the  lessee  controlled, 
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and  that  plaintiff  was  a  passenger  of  the 
Chicago  Railways  Company  also.  Chi- 
cago R.  Co.  v.  Kramer  (1916)  148  C.  C. 
A.  147,  234  Fed.  245. 

In  New  York  N.  H.  &  H.  R.  Co.  v. 
Baker  (1899)  50  L.R.A.  201,  39  C.  C.  A. 
237,  98  Fed.  694,  it  was  said  that  if  a 
carrier  "leases  from  some  other  com- 
pany the  right  to  run  upon  that  com- 
pany's line,  it  is  nevertheless  its  duty 
'to  make  the  track  hired  as  safe  as  the 
track  owned.'  If  it  allows  some  other 
railroad  company  to  run  trains  on  its 
track,  it  will  be  liable  for  damages  to 
its  own  passengers  from  the  mismanage- 
ment of  such  trains.  If  it  chooses  to 
put  the  passengers  not  into  its  own  cars, 
bnt  into  those  of  some  sleeping-car  com- 
pany which  it  runs  with  its  trains,  it 
owes  the  same  duty  of  inspection  as  if 
they  were  its  own." 

A  railroad  company  permitting  an- 
other company  to  make  a  joint  use  of 
its  track  was  held  liable  for  the  negli- 
gence of  the  company  to  which  the  per- 
mission was  granted,  where  there  was  an 
explosion  from  powder  on  the  cars,  in- 
juring a  fireman  who  was  trying  to  ex- 
tinguish a  fire.  Wilson  v.  Colorado  & 
S.  R.  Co.  (1914)  57  Colo.  303,  142  Pao. 
174.  The  court  said:  "It  is  true  that 
in  this  state  a  railroad  company  is 
authorized  to  lease  its  property  to  an- 
other company  under  certain  circum- 
stances, and,  if  the  arrangement  or  con- 
tract in  question  had  given  the  receiver 
of  the  C.  &  N.  the  exclusive  control  and 
possession  of  the  tracks  and  station 
where  *the  explosion  occurred,  it  is  pos- 
sible that  the  C.  &  S.  would  not  be  liable 
for  the  tortious  or  negligent  act  of  the 
receiver;  but  that  is  not  this  case." 

But  the  lessor  of  a  street  railroad 
was  held  not  liable  for  the  negligence 
of  the  receiver  of  the  lessee.  After  the 
receiver  was  appointed,  the  corporation 
had  no  control.  Henning  v.  Sampsell 
(1908)  236  HI.  375,  86  N.  E.  274. 

The  receivers  of  a  railroad  company 
were  held  liable  for  injuries  caused  to  a 
passenger  on  their  line,  whether  caused 
by  their  own  servants  or  those  of  an- 
other company.  Biddle  v.  Riley  (1915) 
118  Ark.  206,  L.R.A.1915F,  992,  176  S. 
W.  134.  The  court  said:  "They  cer- 
tainly owed  the  duty  to  their  own  pas- 
sengers to  see  that  they  were  not  injured 
through  the  negligence  of  other  persons 
using  the  track." 

A  street  railroad  company  was  held 
not  liable  for  injuries  caused  by  an 
independent  contractor,  where  it  had  no 
control  of  the  mode  of  performing  the 


work,  or  control  or  supervision  over  the 
work.  Thomas  v.  Altoona  &  L.  Valley 
Electric  R.  Co.  (1899)  191  Pa.  361,  43 
Atl.  214,  6  Am.  Neg.  Rep.  383. 

Where  a  lessee  operated  a  railroad 
and  a  pit  was  dug  during  the  holding  of 
its  lessor,  near  the  approach  to  the  sta- 
tion, it  was  held  that  the  lessee  would 
be  liable  for  injuries  caused  to  a  pas- 
senger who  fell  in  this  hole.  St.  Louis 
&  S.  F.  R.  Co.  v.  Caldwell  (1909)  93 
Art  286,  124  S.  W.  1034. 

In  an  action  for  personal  injuries,  it 
was  held  that,  where  a  street  railway 
corporation  makes  a  contract  whereby 
another  corporation  furnishes  the  power, 
some  cars,  and  the  employees,  for  trans- 
portation over  a  route  of  the  former 
company  and  a  part  of  the  latter's  line, 
the  first  company  would  not  be  liable  to 
a  passenger  who  bought  a'  ticket  from 
the  latter  company  and  was  injured. 
Laughlin  v.  Mt.  Carmel  &  L.  Gap  Tran- 
sit Co.  (1913)  241  Pa/ 281,  88  Atl.  441. 

In  Johnson  v.  Louisiana  R.  &  Nav.  Co. 
(1911)  129  La.  332,  36  L.R.A.(N.S.)  887, 
56  So.  301,  where  a  logging  train  was 
owned  and  controlled  by  the  lessee,  and 
everything  connected  except  the  track, 
and  the  lease  was  for  hauling  logs,  and 
for  no  other  purpose,  freight  and  pas- 
sengers being  excluded,  it  was  held  that 
the  lessor  was  not  liable  for  the  death 
of  a  free  passenger  on  the  logging  train, 
caused  by  a  sudden  jolt. 

In  Strickland  v.  Louisiana  R.  &  Nav. 
Co.  (1913)  134  La.  238,  63  So.  888,  the 
case  of  Johnson  v.  Louisiana  R.  &  Nav. 
Co.  (La.)  was  distinguished,  as  there  the 
man  killed  was  a  stranger  and  the 
defendant  was  not  guilty  of  negligence. 

In  Sorenson  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (1918)  —  Iowa,  — ,  168  N.  W.  313, 
infra,  V.,  which  contains  an  extended 
discussion  of  the  subject,  the  court  held 
that  the  fact,  if  it  were  a  fact,  that  the 
licensor  had  surrendered  control  of  the 
track  to  the  licensee,  would  not  relieve 
the  former  of  responsibility  for  the  lat- 
ter's negligence  in  operating  the  track. 

II.  Injuries  to  passenger. 

a.  Generally. 

The  general  rule  is  that  a  railroad  is 
held  liable  for  the  negligence  of  a  lessee 
injuring  a  passenger,  where  the  statute 
authorizing  a  lease  does  not  exempt  it 
from  liability  in  such  a  case.  But  in 
New  York,  Missouri,  and  Pennsylvania  it 
is  held  not  liable  if  the  road  is  operated 
under  a  statutory  lease.  A  statute  in  Mis- 
souri imposes  liability  if  the  railroad  is 
leased  to  a  nonresident.  In  Indiana  it  is 
held  that  the  railroad  is  not  liable  for  in- 
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juries  caused  by  the  lessee,  unless  they 
are  occasioned  by  defective  tracks. 

A  railway  company  was  held  liable  to 
a  passenger  on  its  road,  for  injuries 
received  from  a  conductor  who  was 
operating  a  train  for  another  party,  put- 
ting the  passenger  off  the  cars  with 
undue  violence.  Chicago  Terminal  Trans- 
fer R.  Co.  v.  Young  (1905)  118  HL  App. 
226. 

And  a  lessor  railroad  was  held  liable 
where  a  passenger  on  a  lessee  car,  on  a 
crowded  platform,  was  thrown  from  the 
car  by  its  speeding  around  a  curve. 
Chicago  &  W.  I.  R.  Co.  v.  Newell  (1904) 
212  Hi.  332,  72  N.  E.  416,  17  Am.  Neg. 
Rep.  210,  affg.  (1904)  113  HI.  App.  263. 

And  where  a  railroad  was  operated 
by  a  lessee,  the  failure  to  stop  a  pas- 
senger train  to  afford  a  passenger  time 
to  alight  was  held  to  render  the  lessor 
liable.  Pickens  v.  Georgia  R.  &  Bkg. 
Co.  (1906)  126  Chk  517,  55  S.  E.  171. 
The  court  said:  "The  defendant,  being 
by  its  charter  a  carrier  of  passengers 
for  hire,  could  not  throw  off  the  respon- 
sibility which  it  owed  to*  the  public  by 
a  lease  of  its  property  to  another  com- 
pany." 

And  a  lessor  railway  was  held  lia- 
ble for  personal  injuries  to  a  passenger 
on  a  train  of  the  lessee,  caused  by  its 
failure  to  protect  a  female  passenger 
from  insult,  which  resulted  in  a  fall  in 
her  effort  to  escape  the  annoyance. 
Franklin  v.  Atlanta  &  C.  Air  Line  R. 
Co.  (1906)  74  S.  0.  332,  54  S.  E.  578, 
overruling  Pennington  v.  Atlanta  &  C. 
Air  Line  R.  Co.  (1892)  35  S.  0.  439,  14 
S.  E.  852. 

And  two  railroad  companies  were  held 
jointly  and  severally  liable  for  failure 
to  protect  the  passengers  from  insult 
and  abuse,  where  they  jointly  contracted 
for  an  excursion.  They  could  not  es- 
cape liability  by  leasing  or  hiring  the 
train  to  another  corporation  for  a  day 
or  a  trip.  Collins  v.  Texas  &  P.  R.  Co. 
(1897)  15  Tex.  Civ.  App.  169,  39  S.  W. 
643,  2  Am.  Neg.  Rep.  241. 

And  a  railroad  was  held  liable  for 
carrying  a  passenger  beyond  her  destina- 
tion and  subjecting  her  to  taunts  and 
insults  from  the  passengers  and  em- 
ployees of  the  railroad,  although  the 
train  was  an  excursion  train  chartered 
by  others  who  had  charge  of  all  fares 
and  tickets.  Texarkana  &  Ft.  S.  R.  Co. 
v.  Anderson  (1899)  67  Ark.  123,  53 
S.  W.  673. 

A  passenger  was  killed  on  an  over- 
crowded excursion  train  chartered  by  a 
private  person.     The  railroad  company 
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was  held  liable,  as  it  still  had  control 
of  the  train  and  had  power  to  prevent 
overcrowding.  Texas  &  P.  R.  Co.  v. 
Lacey  (1911)  107  C.  C.  A.  331,  185  Fed. 
225,  writ  of  certiorari  dismissed  in 
(1913)  229  U.  S.  628,  57  L.  ed.  1357,  33 
Sup.  Ct.  Rep.  773. 

The  holder  of  a  ticket  on  a  leased  pic- 
nic train,  who  was  ejected  by  the  asso- 
ciation, was  held  entitled  to  damages 
from  the  railroad,  although  the  lessee 
had  the  right  to  designate  who  should 
ride,  and  the  ticket  provided:  "This 
ticket  will  be  refused  if  presented  by  an 
objectionable  person."  Moore  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  (1900)  67  Art 
389,  55  S.  W.  161. 

And  the  liability  of  lessor  street  rail- 
road companies  was  held  to  be  the  same 
as  that  of  a  railroad  where  a  passenger 
of  a  lessee  was  injured.  In  the  absence 
of  legislative  authority  to  exempt  the 
lessor,  the  liability  of  the  lessor  cannot 
be  changed  by  a  lease.  Ft.  Worth  Street 
R.  Co.  v.  Ferguson  (1895)  9  Tex.  Civ. 
App.  610,  29  S.  W.  61. 

A  street  car  ran  into  a  wagon,.  It  was 
held  that  both  lessor  and  lessee  would  be 
liable  for  injuries  caused  to  a  passenger. 
West  Chicago  Street  R.  Co.  v.  Home 
(1902)  197  HL  250,  64  N.  E.  331,  affirm- 
ing (1902)  100  111.  App.  259. 

A  railroad  was  held  liable  for  injuries 
to  a  passenger  notwithstanding  a  con- 
tract in  the  nature  of  a  lease  giving  an- 
other company  exclusive  control  of  the 
road  and  cars.  Pell  v.  Joliet,  P.  &  A. 
R.  Co.  (1908)  142  IU.  App.  362,  affirmed 
in  (1909)  238  111.  510,  87  N.  E.  542. 

And  a  lessor  railroad  was  held  liable 
for  injury  to  a  passenger  by  a  lessee, 
caused  by  not  having  a  safe  place  for 
waiting.  Chicago  &  W.  L  R.  Co.  v.  Doan 
(1902)  195  HL  168,  62  N.  E.  826  affirm- 
ing (1901)  93  HI.  App.  247. 

And  a  railroad  was  held  liable  for  the 
death  of  the  postal  agent,  caused  by  the 
negligence  of  its  lessee  in  a  collision  of 
trains  operated  by  the  lessee.  Benton  v. 
North  Carolina  R.  Co.  (1898)  122  N.  C. 
1007,  30  S.  E.  333. 

Two  railroad  companies  jointly  oper- 
ating their  properties  through  the  agency 
of  a  lessee,  between  points  connected 
by  their  tracks,  are  jointly  liable  for  the 
death  of  a  passenger  resulting  from  neg- 
ligent acts  of  a  continuous  character 
chargeable  to  the  conductor  of  the  les- 
see. Carleton  v.  Yadkin  R.  Co.  (1906) 
143  N.  0.  43,  55  S.  E.  429,  10  Ann.  Cas. 
348.  In  this  case  the  conductor  was 
chargeable  with  negligence  in  failing  to 
obtain  assistance  for  a  passenger  who 
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was  ill,  and  in  finally  leaving  him  unat- 
tended in  a  car  on  a  sidetrack. 

And  a  railroad  was  held  unable  to 
escape  its  responsibility  for  negligence 
by  leasing  its  road  to  another  company, 
unless  its  charter  or  an  act  of  the  leg- 
islature specially  exempted  it  from  lia- 
bility in  such  a  case.  Pierce  v.  North 
Carolina  R.  Co.  (1899)  124  N.  0.  83,  44 
L.R.A.  316,  32  S.  E.  399.  A  boy  tres- 
passing on  the  cars  was  killed. 

A  lease  of  a  ferry  by  a  resident  rail- 
road corporation  to  a  foreign  railroad 
company  was  held  to  be  unauthorized  by 
law,  and  the  company  owning  the  ferry 
to  be  liable  for  personal  injuries  caused 
on  the  ferry.  A  removal  to  the  Federal 
court  was  denied.  Brooker  v.  Maysville 
k  B.  S.  R.  Co.  (1904)  119  Ky.  137,  83 
S.  W.  117. 

But  a  lessor  held  not  liable  for  injur- 
ies caused  to  a  passenger  on  a  road  neg- 
ligently operated  by  a  lessee,  where  the 
lease  was  authorized  by  a  statute  which 
did  not  provide  for  such  liability.  Krch- 
mever  v.  St.  Louis  Transit  Co.  (1909) 
220  Mo.  639,  120  S.  W.  78;  Chlauda  v. 
St.  Louis  Transit  Co.  (1908)  213  Mo. 
244,  112  S.  W.  249;  Moorshead  v.  United 
R.  Co.  (1907)  203  Mo.  121,  100  S.  W. 
611,  affirming  (1906)  119  Mo.  App.  541, 
96  S.  W.  261. 

In  TVestervelt  v.  St.  Louis  Transit  Co. 
(1909)  222  Mo.  325,  121  S.  W.  114, 
Moorshead  v.  United  R.  Co.  (Mo.)  supra, 
was  followed. 

And  the  lessor  of  a  street  railway  in 
New  York  was  held  not  liable  for  torts 
committed  by  the  lessee.  Pennsylvania 
Steel  Co.  v.  New  York  City  R.  Co. 
(1916)  143  C.  C.  A.  487,  229  Fed.  367, 
following  Miller  v.  New  York,  L.  &  W. 
R.  Co.  (1890)  125  N.  Y.  118,  26  N.  E.  35. 
The  court  said:  "Similar  laws  in  some 
other  jurisdictions  have  been  differently 
construed;  the  courts  holding  that  to 
relieve  the  lessor  there  must  be  an  ex- 
press exemption  in  the  statute."  N.  Y. 
Railroad  Law,  148,  authorized  a  lease. 

The  lessor  of  a  street  railroad  was  held 
not  liable  for  injuries  caused  by  the  neg- 
ligence of  the  lessee  in  a  collision  with 
a  wagon.  Bensiek  v.  St.  Louis  Transit 
Co.  (1909)  125  Mo.  App.  121,  102  S.  W. 
587.  The  same  rule  was  applied  in  Gil- 
roy  v.  United  R.  Co.  (1907)  125  Mo.  19, 
102  S.  W.  1197,  following  Moorshead  v. 
United  R.  Co.  (1906)  119  Mo.  App.  541, 
96  S.  W.  261,  affirmed  in  (1907)  203  Mo. 
121,  100  S.  W.  611,  where  the  same  lease 
was  construed. 

And  a  lessor  of  a  street  railroad  was 
held  not  liable  for  negligence  of  the  les- 
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see  toward  a  passenger  of  the  lessee* 
Graefe  v.  St.  Louis  Transit  Co.  (190),  224 
Mo.  232, 123  S.  W.  835,  following  Moors- 
head v.  United  R.  Co.  (1907)  203  Mo. 
121,  100  S.  W.  61L 

The  lessor  of  a  street  railway  was  held 
not  liable  for  injuries  to  a  passenger  on 
its  cars  caused  by  negligence  of  the  les- 
see. Burleigh  v.  United  R.  Co.  (1907) 
124  Mo.  App.  708, 102  S.  W.  624. 

And  where  a  lease  of  a  street  railway 
company  was  authorized  by  law,  it  was; 
held  that  such  street  railway  company 
would  not  be  liable  for  negligence  of  a 
lessee  in  killing  a  passenger.  Pinker  ton 
v.  Pennsylvania  Traction  Co.  (1899)  193 
Pa.  229,  44  Atl.  284. 

And  a  railroad  company  was  held  not 
liable  for  injuries  to  passengers  of  its 
lessee,  unless  they  were  caused  by  de- 
fective tracks.  Louisville  H.  &  St.  L.  R. 
Co.  v.  Linton  (1909)  43  Ind.  App.  709, 
88  N.  E.  532. 

o.  Joint  users. 

A  railroad  is  held  liable  to  its  pas- 
sengers for  injuries  caused  to  them  by 
the  negligence  of  other  railroads  jointly 
using  the  tracks. 

The  owning  carrier  was  held  liable  in 
damages  for  injuries  to  its  passenger 
caused  by  the  negligence  of  a  licensee 
having  joint  use  of  the  track.  Maumee 
Valley  R.  &  Light  Co.  v.  Montgomery 
(1910)  81  Ohio  St.  426,  26  L.R.A.(N.S.) 
987,  135  Am.  St.  Rep.  802,  91  N.  E.  181. 

A  railroad  owned  a  platform  and  used 
it  jointly  with  another  railroad.  It  was 
held  that  both  companies  were  liable  for 
injuries  to  a  passenger  caused  from  de- 
fects in  the  platform.  Peters  v.  Detroit 
&  M.  Co.  (1914)  178  Mich.  481,  144  N. 
W.  827. 

A  passenger  was  injured  on  an  Illinois 
Central  train.  The  switch  was  mis- 
placed by  a  L.  &  N.  railroad  man.  The 
tracks  were  leased  by  C.  St.  L.  &  N.  O. 
Railroad  Company  to  the  Illinois  Central 
Railroad  Company,  and  jointly  used  by 
that  road  and  the  L.  &  N.  railroad.  It 
was  held  that  all  three  of  the  railroads 
were  liable.  Chicago  St.  L.  &  N.  O.  R. 
Co.  v.  Rowell  (1912)  151  Ky.  313,  151 
S.  W.  950. 

And  a  railroad  was  held  liable  for 
injuries  caused  to  a  passenger  on  a  train, 
by  reason  of  the  negligence  of  coal  oper- 
ators in  leaving  cars  on  a  spur  track  too 
close  to  the  main  line.  Georgia.  P.  R. 
Co.  v.  Underwood  (1890)  90  Ala.  49,  24 
Am.  St.  Rep.  756,  8  So.  116. 

And  a  railroad  was  held  liable  to  its 
passengers  and  shippers  for  injuries  and 
losses  from  collision,  explosion,  and  fire 
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caused  by  the  negligence  of  a  company 
using  its  road  jointly  under  a  lease. 
Central  Trust  Co.  v.  Denver  &  R.  G.  R. 
Co.  (1899)  38  C.  C.  A.  143,  97  Fed.  239, 
writ  of  certiorari  denied  in  (1900)  176 
V.  S.  683,  44  L.  ed.  638,  20  Sup.  Ct. 
Rep.  1025. 

A  custom  inspector  was  injured  by 
slipping  on  a  banana  peel,  claimed  to 
have  been  left  in  the  aisle  of  a  car  by  a 
car  cleaner  between  Niagara  Falls,  On- 
tario, and  the  Suspension  Bridge,  on  a 
through  train  from  Chicago  to  New  York 
operated  to  the  Suspension  Bridge  by 
the  Grand  Trunk  and  from  that  point 
by  the  Lehigh.  A  judgment  against  both 
companies  was  affirmed.  Grand  Trunk 
R.  Co.  v.  Parks  (1910)  106  C.  C.  A.  186, 
183  Fed.  750. 

The  plaintiff  was  held  to  have  the 
right  to  join  the  lessor  and  lessee  as 
joint  tort-feasors  in  an  action  for  caus- 
ing death.  Case  v.  Atlanta  &  C.  Air 
Line  R.  Co.  (1915)  225  Fed.  862. 

c.  Licensee, 

A  lessor  or  licensor  was  held  liable  for 
the  negligence  of  the  licensee  resulting 
in  the  death  of  a  passenger  on  the  cars 
of  the  licensee  on  the  tracks  of  the  licen- 
sor. Smith  v.  Chicago  &  E.  I.  R.  Co. 
(1911)  163  HL  App.  476. 

And  a  railroad  was  held  liable  for 
injuries  to  a  passenger  on  a  motor  car 
negligently  operated  on  the  railroad 
track  by  a  licensee  of  the  railroad.  Mid- 
land Valley  R.  Co.  v.  Toomer  (1917)  — 
Okla.  — ,  L.R.A.1917D,  344,  162  Pac. 
1127.  The  motor  car,  which  ran  be- 
tween the  station  and  a  small  town,  col- 
lided with  a  freight  car  on  the  railroad 
track. 

Circus  employees,  in  unloading  a  train 
of  a  licensee,  injured  a  visitor  at  a  place 
not  intended  for  passengers.  It  was 
held  that  the  railroad  was  not  liable. 
Illinois  C.  R.  Co.  v.  Lucas  (1906)  89 
Miss.  411,  42  So.  607.  The  court  said: 
"The  railroad  company  was  under  no 
duty  to  unload  these  cars,  and  in  unload- 
ing the  cars  the  agents,  servants,  and 
employees  of  the  circus  company  were  in 
no  way  acting  for  the  railroad  company, 
and  it  cannot  be  held  liable." 

711.   Injuries  at  crossings. 

The  general  rule  is  that  the  lessor  will 
be  held  liable  for  injuries  at  crossings 
caused  by  the  negligence  of  a  lessee,  but 
will  not  be  held  liable  in  California, 
Pennsylvania,  or  New  York,  if  a  stat- 
utory lease  is  in  force.  The  lessor  is 
held  not  liable  where  all  its  interest  in 
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the  road  has  been  assigned  to  another 
party. 

In  Carlton  v.  Southern  R.  Co.  (1912) 
93  S.  0.  354,  76  S.  E.  984,  it  was  said: 
"The  law  imposes  upon  the  owner  of  a 
railroad  the  duty  of  operating  it,  and 
in  consequence  liability  for  injuries  done 
by  those  who  are  allowed  to  operate  it." 
It  was  conceded  that  defendant  owned 
the  roadbed  and  rails  and  that  the 
engine  and  cars  had  defendant's  name. 
These  facts  were  sufficient  to  require 
that  the  jury  consider  the  evidence. 
There  was  a  collision  with  an  automo- 
bile at  a  crossing. 

A  party  riding  in  a  buggy  was  killed 
by  a  railroad  lessee  at  a  crossing.  It 
was  held  that  a  traffic  arrangement 
would  not  exonerate  the  lessor.  Louis- 
ville &  N.  R.  Co.  v.  Breeden  (1901)  111 
Ky.  729,  64  S.  W.  667. 

And  where  a  gateman  on  a  track 
owned  by  a  bridge  company  was  negli- 
gent, and  a  driver  in  a  wagon  was  in- 
jured by  a  train  of  a  railroad  using  this 
track,  both  the  railroad  and  bridge  com- 
pany were  held  liable  for  damages,  and 
punitive  damages  were  given  against 
the  bridge  company.  Louisville  &  N.  R. 
Co.  v.  Roth  (1908)  130  Ky.  762,  114 
S.  W.  264. 

In  an  action  against  a  lessor  and  les- 
see of  a  railroad  for  the  killing  of  the 
intestate  through  negligence,  it  was  held 
that  the  statute  of  Illinois  allowing  a 
railroad  to  lease  its  line. did  not  exempt 
it  from  damages  caused  by  the  negli- 
gence of  the  lessee  and  that  the  cause 
was  not  removable  on  account  of  citizen- 
ship of  lessee.  Chicago  B.  &  Q.  R.  Co. 
v.  Willard  (1911)  220  U.  S.  413,  55  L. 
ed.  521,  31  Sup.  Ct.  Rep.  460. 

An  answer  denying  that  the  defendant 
was  operating  the  train,  but  admitting 
ownership  and  operation  of  the  railroad 
as  a  carrier,  and  alleging  that  the  in- 
testate was  killed  by  a  train  of  another 
railway,  was  held  to  constitute  no  de- 
fense. Harbert  v.  Atlanta  &  C.  Air  Line 
R.  Co.  (1906)  74  S.  O.  13,  53  S.  E.  100L 
But  the  refusal  to  strike  out  that  part 
of  the  answer  was  held  not  appealable. 

And  a  lessee  of  a  railroad,  allowing 
others  to  use  its  tracks,  was  held  liable 
for  injuries  to  the  driver  of  a  patrol 
wagon  crossing  the  tracks,  if  the  injury 
was  caused  by  negligence  of  servants  of 
the  licensee.  Chicago  Junction  R.  Co.  v. 
Reinhardt  (1907)  139  DL  App.  53,  af- 
firmed in  (1908)  235  111.  576,  85  N.  E. 
605. 

And  a  railroad  company  was  held  lia- 
ble for  the  acts  of  a  gateman  employed 
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on  its  line  of  tracks,  whether  employed 
by  it  or  some  other  railroad  using  the 
tracks.  Standard  Brewing  Co.  v.  Erie 
R.  Co.  (1912)  167  El.  App.  302. 

And   a  railroad  was  held  liable  for 
damages  caused  by  its  lessee  while  plain 
tiff  was  attempting  to  cross  its  tracks. 
Norton  v.  North  Carolina  R.  Co.  (1898) 
122  K.  0.  910,  29  S.  E.  886. 

A  railroad  company  owning  a  road 
and  the  rolling  stock  operated  upon  it 
was  held  responsible  in  law  for  any  acci- 
dent occasioned  by  such  operation  by 
any  other  company,  unless  it  could  es- 
tablish that  such  other  company  was 
operating  under  a  lease  as  provided  in 
California  Act  1880,  authorizing  a  lease. 
Then  the  lessor  would  be  relieved  from 
personal  liability  for  an  injury  result- 
ing merely  from  the  negligent  operation 
of  the  trains  by  the  lessee.  Johnson  v. 
Southern  P.  R.  Co.  (1908)  154  OaL  288, 
97  Pac.  520. 

In  an  action  against  the  lessor  for  the 
death  of  an  intestate  killed  in  a  carriage 
at  a  crossing,  it  was  held  that  evidence 
that  the  lessee  had  paid  for  injuries  to 
the  carriage  was  not  admissible.  Rook- 
ard  v.  Atlanta  &  C.  Air  Line  R.  Co. 
(1909)  84  S.  0. 190,  27  L.R.A.(N.S.)  435, 
137  Am.  St.  Rep.  839,  65  S.  E.  1047. 
The  court  said :  "These  principles  show 
that,  in  an  action  between  a  third  party 
and  the  principal  for  the  tort  of  the 
agent,  the  rights  and  interests  of  the 
principal  and  agent  are  not  identical." 
A  lessee  was  held  liable  for  the  death 
of  a  bicyclist,  caused  by  a  train  of  a 
contractor  using  the  tracks  for  the  les- 
see. Suburban  R.  Co.  v.  Balkwill  (1902) 
195  HL  535,  63  N.  E.  389,  affirming 
(1901)  94  HI.  App.  454. 

Bat  under  Pennsylvania  Acts  April  23, 
1861,  P.  L.  410,  and  Feb.  17,  1870,  P.  L. 
31  authorizing  railroad  companies  organ- 
ized under  the  laws  of  the  state  to  lease 
to  other  railroad  corporations  the  right 
to  use  and  operate  the  road,  it  was  held 
that  there  was  no  liability  on  the  part 
of  the  lessor  for  the  negligence  of  the 
lessee  in  the  operation  of  the  road. 
Yadas  v.  Pittsburg,  M.  &  Y.  R.  Co. 
(1911)  230  Pa,  41,  79  Atl.  166. 

Under  N.  Y.  Laws  1890,  chap.  565,  as 
amended  by  Laws  1893,  chap.  433, 
authorizing  a  railroad  to  contract  with 
another  corporation  for  the  use  of  the 
road,  it  was  held  that  the  lessor  was  not 
liable  for  the  negligence  of  the  lessee 
at  a  crossing.  Cain  v.  Syracuse,  B.  & 
X.  Y.  R.  Co.  (1898)  27  App,  Div.  376, 
50  K.  Y.  Supp.  1,  affirming  (1897)  20 
Misc.  459,  45  N.  Y.  Supp.  538. 
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A  lessee  street  railroad  having  the 
privilege  of  running  its  cars  on  the  les- 
sor's track  was  held  not  liable  for  the 
negligence  of  its  assignee,  where  it  had 
assigned  all  its  interest  in  the  operation 
of  the  road,  and  was  not  in  any  manner 
engaged  at  the  time  in  the  management 
or  operation  of  the  road.  Dunn  v.  Ashe- 
ville  &  C.  M.  R.  Co.  (1906)  141  N.  O. 
521,  54  S.  E.  416.  This  action  was  for 
collision  with  a  buggy  at  a  crossing. 

See  Decker  v.  Erie  R.  Co.  (1903)  85 
App.  Div.  13,  82  N.  Y.  Supp.  895,  and 
Sanders  v.  Pennsylvania  R.  Co.  (1909) 
225  Pa.  105,  133  Am.  St.  Rep.  857,  73 
Atl.  1010,  supra,  I. 

IF.  Injuries  to  pedestrian. 

The  lessor  is  held  liable  in  most  cases 
for  injuries  to  pedestrians  caused  by  the 
negligence  of  the  lessee.  But  it  has  been 
held  that  this  liability  does  not  attach 
where  the  pedestrian  was  a  trespasser, 
upon  the  ground  that  the  duty  owing 
the  party  injured  was  different  from  that 
due  to  the  public  generally. 

Where  an  engine  of  another  company 
was  driven  over  defendant's  road  with 
its  consent  and  in  accordance  with  its 
orders,  and  this  engine  hurt  plaintiff,  it 
was  held  that  the  defendant  would  be 
liable  for  the  negligent  operating  of  the 
engine.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Miller 
(1904)  98  Tex.  270,  83  S.  W.  182,  affirm- 
ing (1904)  35  Tex.  Civ.  App.  116,  79  S. 
W.  1109.  This  accident  was  in  the  In* 
dian  Territory.  The  acts  of  Congress 
authorized  a  lease,  but  no  showing  was 
made  of  any  lease. 

And  the  lessor  and  lessee  were  both 
held  liable  for  injuries  caused  to  a 
pedestrian  at  a  crossing.  Chicago  &  E. 
I.  R.  Co.  v.  Schmitz  (1904)  211  HI.  446, 
71  N.  E.  1050,  affirming  (1904)  113  HI. 
App.  295. 

While  the  lessor  would  be  liable  for 
acts  of  the  lessee  in  killing  a  pedestrian 
at  a  crossing,  it  was  held  that  the  serv- 
ice of  process  on  the  lessee  alone  would 
not  authorize  judgment  against  the  les- 
sor. Chicago,  B.  &  Q.  R.  Co.  v.  Weber 
(1906)  219  HL  372,  4  L.R.A.(N.S.)  272, 
76  N.  E.  489. 

A  trolley  company  owning  the  fran- 
chise and  tracks  was  held  liable  for 
injuries  caused  to  pedestrians  by  a  les- 
see. West  Chicago  Street  R.  Co.  v. 
Anderson  (1902)  102  HL  App.  310, 
affirmed  in  (1902)  200  111.  329,  65  N.  E. 
717;  Chicago  Union  Traction  Co.  v. 
Stanford  (1902)  104  111.  App.  99. 

The  same  was  held  in  regard  to  a  rail- 
road. Chicago  &  E.  I.  R.  Co.  v.  Don- 
worth  (1903)  105  HL  App.  400,  reversed 
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in  (1903)  203  111.  192,  67  N.  E.  797;  East 
St.  Louis  R.  Co.  v.  Gray  (1907)  135  HI. 
App.  642. 

And  a  railroad  company  was  held  to 
the  same  degree  of  care  as  its  licensee 
where  the  latter  injured  a  child  on  the 
track.  O'Bannion  v.  Southern  R.  Co. 
(1908)  33  Ky.  L.  Rep.  315, 110  S.  W.  329, 
No  recovery  was  had  as  the  child  was 
a  trespasser,  and  there  was  not  sufficient 
evidence  to  hold  the  defendant  liable. 

A  provision  in  a  railroad  charter 
authorizing  a  lease  was  held  not  to  re- 
lieve the  lessor  from  liability  where  a 
person  on  the  track  was  killed.  McCabe 
v.  Maysville  &  B.  S.  R.  Co.  (1902)  112 
Ky.  861,  66  S.  W.  1054.  A  grant  to  the 
lessor  of  power  to  contract  for  the  oper- 
ating of  the  road  would  not  exempt  from 
liability. 

Kentucky  Statutes,  §  769,  authorizing 
railroads  to  make  agreements  with  other 
railroads,  were  held,  on  petition  to  re- 
move the  case  to  a  Federal  court,  not  to 
release  the  lessor  railroad  from  liability 
for  the  negligence  of  the  lessee  in  oper- 
ating a  railroad,  where  a  pedestrian  was 
killed.  Clinger  v.  Chesapeake  &  O.  R. 
Co.  (1908)  128  Ky.  736,  15  L.R.A.(N.S.) 
998,  109  S.  W.  315. 

A  railroad  company  was  held  liable 
for  injuries  to  persons  caused  by  the 
negligent  operation  of  the  cars,  whether 
operated  by  the  lessee  or  by  itself. 
Muntz  v.  Algiers  &  G.  Street  R.  Co. 
(1904)  111  La,  425,  64  L.R.A.  222,  100 
Am.  St.  Rep.  495,  35  So.  624,  subsequent 
appeal  in  (1905)  114  La.  438,  38  So.  410. 

And  where  one  railroad  owned  and 
operated  another  railroad,  it  was  held 
that  both  might  be  held  for  killing  an 
infant  in  the  street,  in  the  course  of  the 
operation  of  the  road.  Hollins  v.  New 
Orleans  &  N.  W.  R.  Co.  (1907)  119  La. 
418,  44  So.  159. 

In  Johnson  v.  Louisiana  R.  &  Nav.  Co. 
(1911)  129  La.  332,  36  L.R.A.(N.S.)  887, 
56  So.  301,  the  Muntz  Case  (1904)  111 
La.  423,  64  L.R.A.  222,  100  Am.  St.  Rep. 
495,  35  So.  624,  the  Hamilton  Case 
(1906)  117  La.  243,  6  L.R.A.(N.S.)  787, 
41  So.  560,  and  the  Hollins  Case  (La.) 
supra,  were  distinguished,  as  there  the 
roads  had  leased  the  use  of  their  tracks 
for  purposes  that  were  different.  There 
had  been  a  transfer  of  rights  that  in- 
vested the  lessee  with  an  authority 
beyond  any  in  the  present  case. 

And  where  a  railroad  leased  its  prop- 
erty to  another  company  without  legis- 
lative authority,  it  was  held  liable  for 
injuries  caused  by  its  lessee.  Smalley 
v.  Atlanta  &  C.  Air  Line  R.  Co.  (1906) 
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73  S.  0.  572,  53  S.  E.  1000,  6  Ann.  Cas. 
868. 

And  a  railroad  company  which  ad- 
mitted another  railroad  company  to  the 
joint  or  common  use  of  its  tracks  was 
held  liable  to  third  parties  for  the  negli- 
gence of  the  latter  company  while  en- 
joying the  right  to  such  use.  Northern 
Alabama  R.  Co.  v.  Guttery  (1915)  189 
Ala.  604,  66  So.  580.  A  pedestrian  waa 
killed  by  the  licensee. 

But  a  resident  lessor  railroad  company 
was  held  not  liable  to  a  trespasser  on 
the  track,  injured  by  its  lessee,  and  the 
lessee  could  remove  the  cause  to  the 
Federal  court.  McAllister  v.  Chesa- 
peake &  O.  R.  Co.  (1912)  198  Fed.  660. 
The  court  said :  "If  the  cause  of  injury 
was  the  omission  of  a  public  duty,  i.  e., 
of  a  duty  owed  the  public  generally, 
then  the  lessor  is  liable;  but  if  not,  and 
it  was  the  omission  simply  of  a  duty 
owed  the  person  injured,  growing  out  of 
the  particular  relation  between  him  and 
the  lessee,  then  the  lessor  is  not  liable, 
notwithstanding  he  may  be  said  to  be  a 
member  of  the  public." 

V.  IAabUity  as  to  live  stodfc 

The  lessor  is  held  liable  for  killing 
stock  by  the  lessee,  where  there  was  no 
fence  or  cattle  guards,  as  required  by 
law.     The  lessee  is  also  held  liable. 

A  railroad  company  was  held  liable 
for  stock  killed  by  the  receiver  of  its 
lessee  on  account  of  want  of  lawful 
fences  and  cattle  guards.  Harris  v. 
Quincy,  O.  &  K.  C.  R.  Co.  (1907)  124 
Mo.  App.  45,  101  S.  W.  601. 

And  in  an  action  for  killing  stock,  it 
was  held  that  liability  for  not  fencing 
the  road  attached,  whether  or  not  the 
train  that  killed  the  stock  belonged  to 
the  defendant  or  to  the  licensee  or  les- 
see. Sinclair  v.  Missouri  K.  &  T.  R.  Co. 
(1897)  70  Mo.  App.  588;  Price  v.  Bar- 
nard (1897)  70  Mo.  App.  175. 

A  railroad  company  was  held  liable 
for  allowing  salt  to  remain  near  the 
track  whereby  a  horse  was  attracted  and 
killed,  without  regard  to  whether  the 
train  that  killed  the  stock  belonged  to 
defendant  or  not.  Brown  v.  Hannibal 
&  St.  J.  R.  Co.  (1887)  27  Mo.  App.  394. 

And  a  railroad  company  agreeing  to 
fence,  and  its  lessee,  were  both  held  lia- 
ble for  injuries  to  stock  caused  by  a 
defective  fence.  Howard  v.  Maysville 
&  B.  S.  R.  Co.  (1902)  24  Ky.  L.  Rep. 
1051,  70  S.  W.  631. 

And  a  railroad  company  allowing  an- 
other company  to  use  its  tracks  was  held 
liable  for  the  negligent  killing  of  a  cow 
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bv  the  latter  company.  Central  of  Geor- 
gia R.  Co.  v.  Wood  (1900)  129  Ala.  483, 
29  So.  775. 

A  lessee  operating  a  railroad  having  a 
barbed  wire  fence  on  an  excavation,  so 
that  it  was  a  dangerous  nuisance,  was 
held  liable  for  killing  stock,  although  it 
did  not  construct  the  nuisance.  Martin 
▼.  Chicago,  R.  I.  &  P.  R.  Co.  (1909)  81 
Kan.  344,  27  L.R.A.(N.S.)  164,  105  Pac. 
451. 

Forbearance  to  sue  requested  by  a 
lessee  was  held  sufficient  consideration 
in  an  action  against  the  lessee  on  a  stip- 
ulation in  the  lease  indemnifying  the  les- 
sor, where  the  party  injured  waited. 
This  was  an  action  for  killing  stock  by 
reason  of  no  fence.  Hill  v.  Omaha,  K. 
C.  &  E.  R.  Co.  (1899)  82  Mo.  App.  188. 
And  under  Kirby's  Dig.  (Ark.)  §§ 
6732-6758,  providing  that  any  railroad 
company  leasing  any  railroad  in  this 
state  shall  become  subject  to  all  the  reg- 
ulations and  laws  governing  railroads  in 
this  state,  it  was  held  that  the  lessee 
was  liable  for  a  statutory  penalty  for 
failing'  to  construct  a  stock  gap.  St. 
Louis  &  S.  F.  R.  Co.  v.  Hale  (1907)  82 
Ark.  175,  100  S.  W.  1148. 

After  a  petition  for  removal  was  filed 
by  a  lessee,  an  amended  petition  making 
a  domestic  corporation,  the  lessor,  a 
defendant,  was  filed.  It  was  held  too 
late  to  prevent  a  removal  in  an  action 
for  loss  of  life  through  negligence. 
Davis  v.  Chesapeake  &  O.  R.  Co.  (1903) 
116  Ky.  144,  75  S.  W.  275. 

In  Sorenson  v.  Chicago,  R.  I.  &  P.  R. 
Co.   (1918)  —  Iowa,  — ,  168  N.  W.  313, 
where,  under  an  arrangement  with  the 
defendant    railroad    company,    another 
company  used  the  former's  track  to  fill 
a  gap  between  two  parts  of  its  own  line, 
the  former  company  was  held  liable  for 
the  negligence  of  the  latter's  employee  in 
blowing  a  sharp  blast  on  the  whistle  of 
an   engine,  in  consequence  of  which   a 
horse  being  driven  on  a  highway  ran 
away  and   was   killed.    The    defendant 
sought  to  take  the  case  out  of  the  gen- 
eral rule  which  makes  a  railroad  com- 
pany liable  for  the  negligence  of  its  le& 
see  or  licensee,  upon  the  ground  that  it 
merely  permitted  the  other  company  to 
use  a  transfer  track  as  it  might  have 
been  compelled  to  do  so  by  an  order  of 
the  board  of  railroad  commissioners  un- 
der a  statute  by  which  railway  compan- 
ies are  compelled  to  make  connections 
with,    and    furnish    interchange    tracks 
for,  other  railway  companies.    The  court 
was    doubtful    whether    the    case    came 
within  the  requirement  of  the  statute, 
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but  said  that  in  any  event  the  statute 
has  an  express  limitation  that  nothing 
therein  should  be  construed  to  relieve 
any  railroad  company  from  present  re- 
sponsibility or  liability  for  damages  to 
person  or  property.  The  liability  was 
declared  even  upon  the  assumption,  for 
the  purposes  of  the  case,  that  the  con- 
trol was  surrendered  to  the  licensee.  In 
this  connection  the  court  said  that  the 
defendant  could  not  permit  the  other 
company  to  use  its  tracks  and  thus  make 
negligent  operation  thereon  possible,  and 
say  to  the  member  of  the  public  injured 
by  such  negligence  that  it  must  look  to 
the  other  company  for  redress. 

VI.  Nuisances, 

The  lessor  is  held  liable  for  all  nui- 
sances created  by  it  before  the  road  was 
delivered  to  the  lessee,  and  for  nuisances 
arising  out  of  the  construction.  It  is 
also  held  liable  in  some  eases  for  nui- 
sances created  by  the  lessee,  as  the  ob- 
struction of  a  street.  The  lessee  is  held 
liable  for  all  nuisances  created  by  it 

The  duty  to  prevent  a  nuisance  by 
providing  for  the  accommodation  of 
floods  was  held  to  be  imposed  on  every 
railroad  with  relation  to  the  construc- 
tion and  maintenance  of  the  railway; 
the  general  rule  as  to  landlord  and  ten- 
ant was  held  not  to  apply.  Smith  v. 
Chicago,  B.  &  Q.  R.  Co.  (1909)  83  Neb. 
387, 119  N.  W.  669. 

A  railroad  created  a  borrow  pit  where 
waters  accumulated,  and  leased  the  lines 
to  another  company.  It  was  held  that 
the  lessor  and  lessee  were  liable  for 
damages  caused  by  seepage  of  water  from 
this  reservoir.  Canon  City  &  C.  C.  R. 
Co.  v.  Oxtoby  (1909)  45  Oolo.  214,  100 
Pac.  1127. 

Iowa  Code,  I  2039,  provides  that  the 
liabilities  imposed  by  law  on  corpo- 
rations owning  or  operating  railroads 
shall  apply  to  lessees  or  other  persons  . 
operating  the  railroads.  The  fact  that 
I  2066  authorized  a  lease  of  the  railroad 
was  held  not  to  release  the  lessor  from 
liability  for  injuries  caused  by  defects 
in  construction  or  maintenance  of  the 
road  or  equipment.  A  farm  was  injured 
by  overflow  from  a  ditch.  Both  lessor 
and  lessee  were  liable.  De  Lashmutt  v. 
Chicago,  B.  &  Q.  R.  Co.  (1909)  148  Iowa, 
556,  126  N.  W.  359. 

The  Union  Terminal  Company  leased 
its  road  to  the  Consolidated  Terminal 
Railway  Company,  and  the  latter  con- 
solidated with  the  Kansas  City  Sub- 
urban Belt  Railway  Company,  forming 
the  Suburban  Company.  The  Suburban 
I  Company  dumped  cinders  in  piles  in  the 
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street  causing  an  accident.  It  was  held 
that  the  lessor  was  liable  for  the  acts 
of  the  lessee  because  in  its  lease,  which 
required  the  Suburban  Company  to 
maintain  the  track,  the  Terminal  Com: 
pany  renounced  all  its  duties  to  the  pub- 
lic, thereby  vitiating  the  lease.  Ander- 
son v.  Union  Terminal  R.  Co.  (1901)  161 
Mo.  411,  61  S.  W.  874. 

And  a  railroad  company  was  held  lia- 
ble for  injuries  occasioned  by  the  neg- 
ligence of  its  lessee  in  causing  an  ob- 
struction in  a  street.  Raleigh  v.  North 
Carolina  R.  Co.  (1901)  129  N.  C.  265,  40 
S.  E.  2.  This  was  an  action  by  the  city 
to  recover  on  a  judgment  rendered 
against  it,  both  being  liable  jointly  for 
the  tort. 

And  a  railroad  which  built  a  culvert 
was  held  liable  for  a  nuisance  arising 
from  a  defect  in  the  construction.  But 
if  repairs  were  made  by  a  lessee  which 
materially  changed  the  culvert,  and  dam- 
ages resulted,  it  was  held  that  it  would 
be  liable.  Shores  v.  Southern  R.  Co. 
(1905)  72  S.  0.  244,  51  S.  E.  699. 

A  canal  company  cannot  relieve  itself 
of  the  duty  imposed  by  charter  to  make 
and  repair  bridge  crossings,  by  leasing 
its  canal,  where  the  statute  authorizing 
the  lease  did  not  exempt  the  lessor. 
Ryerson  v.  Morris  Canal  &  Bkg.  Co. 
(1904)  71  N.  J.  L.  381,  59  Atl.  29,  2 
Ann.  Cas.  859.  This  was  an  action  for 
damages  for  injuries  caused  by  a  bridge 
being  out  of  repair. 

Where  the  lessee  had  to  rent  its  sta- 
tion facilities  from  a  Union  Station 
Company,  and  the  latter  company  had 
exclusive  control  of  the  management  and 
operation  of  the  trains  at  the  station,  it 
was  held  that  the  railroad  was  not  liable 
for  the  negligent  obstruction  of  a  street 
causing  an  accident.  Burns  v.  Dela- 
ware &  H.  Co.  (1906)  116  App.  Div.  Ill, 
101  N.  Y.  Supp.  225. 

A  railroad  was  held  not  liable  where 
a  horse  was  frightened  by  a  car  left  on 
a  sidetrack  by  another  company  that 
jointly  used  the  track.  Missouri,  K.  & 
T.  R.  Co.  v.  Jolly  (1903)  31  Tex.  Civ. 
App.  512,  72  S.  W.  871,  subsequent  ap- 
peal in  (1905)  38  Tex  Civ.  App.  332, 
85  S.  W.  837. 

And  where  it  was  claimed  that  the 
action  of  the  lessee  in  taking  plaintiff's 
land  was  not  authorized  by  the  lessor's 
charter,  it  was  held  that  no  cause  of 
action  was  alleged  against  the  lessor,  and 
the  lessee,  being  a  nonresident,  could 
remove  the  case  to  the  Federal  court. 
McCulloch  v.  Southern  R.  Co.  (1908) 
149  N.  O.  305,  62  S.  E.  1096. 
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That  an  embankment  on  a  railroad 
used  by  the  lessee  was  built  by  the  les- 
see was  held  to  be  a  good  defense  to  an 
action  against  the  lessor  for  damages 
from  flooding  land,  where  the  lease  was 
authorized  by  the  legislature.  Acker- 
man  v.  Cincinnati,  S.  &  M.  R.  Co.  (1906) 
143  Mich.  58,  114  Am.  St.  Rep.  640,  106 
N.  W.  558,  8  Ann.  Cas.  118.     - 

A  lessee  was  held  not  liable  for  a 
nuisance  in  consisting  of  a  culvert  built 
by  the  lessor,  where  the  lessee  did  not 
contribute  in  any  way  to  its  obstruction. 
De  Laney  v.  Georgia,  C.  &  N.  R.  Co. 
(1900)  58  S.  O.  357,  79  Am.  St.  Rep.  843, 
36  S.  E.  699.  This  case  distinguishes 
Hammond  v.  Port  Royal  &  A.  R.  Co. 
(1882)  16  S.  C.  574,  as  there  it  was 
charged  that  the  defendant  closed  up 
certain  ditches. 

Where  there  was  no  allegation  that 
the  purchaser  of  a  railroad  changed  the 
condition  of  a  drain  made  by  its  prede- 
cessor, it  was  held  not  liable  in  damages 
for  overflow.  Privett  v.  Wilmington,  C. 
&  A.  R,  Co.  (1899)  54  S.  0.  98,  32  S.  E. 
75. 

VII.  Liability  as  to  employee*. 

The  general  rule  seems  to  be  that  the 
lessor  or  owner  will  be  held  liable  for 
injuries  caused  to  the  employees  of  the 
lessee  arising  out  of  defective  switches, 
engines,  or  tracks.  But  the  lessor  will 
not  be  held  liable  where  it  owed  no  duty 
to  the  injured  party,  or  where  the  in- 
jury resulted  from  the  negligent  oper- 
ation and  handling  of  the  trains  by  the 
lessee;  and  it  was  not  held  liable  where 
an  injury  was  caused  by  the  failure  of 
the  lessee  to  light  its  yard.  The  lessee 
is  held  liable  for  such  injuries  to  its 
employees. 

A  railroad  company  leasing  its  road 
to  the  receiver  of  another  company,  but 
remaining  bound  to  keep  the  tracks  in 
safe  condition,  was  held  liable  to  em- 
ployees of  the  lessee  injured  by  its  neg- 
ligent failure  to  keep  the  tracks  in  re- 
pair. Rome  R.  Co.  v.  Thompson  (1897) 
101  Ga.  26,  28  S.  E.  429,  3  Am.  Neg.  Rep. 
363. 

And  a  railroad  company  allowing  an- 
other company  to  use  its  tracks  was  held 
liable  for  an  injury  caused  by  the  de- 
fective construction  of  the  track.  The 
railroad  was  held  bound  to  use  extraor- 
dinary diligence  to  prevent  injury  to 
an  employee  being  transported  by  the 
licensee  to  work.  Gregory  v.  Georgia 
Granite  R.  Co.  (1909)  132  Ga,  587,  64 
S.  E.  686. 

Where  a  resident  lessor  and  nonresi- 
dent lessee  were  sued  for  death  of  an 
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engineer,  the  plaintiff  alleged  that  the 
road  was  defective,  and  the  engine  and 
cars  were  in  an  improper  condition.    A 
removal  of  the  cause  by  the  lessee  was 
refused,  and  judgment  for  plaintiff  af- 
firmed.    Illinois  C.  R.  Co.  v.  Sheegog 
(1909)  215  U.  S.  308,  64  L.  ed.  208,  30 
Sup.  Ct.  Rep.  101,  affirming  (1907)  126 
Ky.    252,   103    S.   W.   323.    The   court 
said:     "Now,  whether  we  agree  with  it 
or  not,  (1907)   the  doctrine  is  familiar 
that  in  the  absence  of  statute  a  railroad 
company  cannot  get  rid  of  the  liabilities 
attached  to  the  exercise  of  its  franchise 
by  making  a  lease."     The  nonresident 
company   claimed   that   the   defendants 
were    fraudulently  joined  to  prevent  a 
removal.     The  trial  court  gave  an  in- 
struction  to  find   for  the  resident  de- 
fendant. 

A  railroad  owning  tracks  was  held  lia- 
ble for  injuries  inflicted  by  a  defective 
switch  on  a  switchman  employed  by  a 
licensee  or  company  operating  over  the 
road  on  an  agreement.  Moylan  v.  Chi- 
cago Eiver  &  I.  R.  Co.  (1912)  172  TJL 
App.  645. 

And  where  a  switchman  was  killed, 
it  was  held  to  be  the  duty  of  the  railroad 
to  exercise  reasonable  diligence  to  keep 
its  tracks  in  a  reasonably  safe  condition 
for  the  operation  by  a  licensee  of  switch 
engines  of  the  usual  construction  and  in 
reasonable  state  of  repair,  when  prop- 
erly handled.  Baker  v.  Illinois  C.  R. 
Co.   (1911)  161  HL  App.  621. 

And  an  employee  of  the  lessee  was 
held  entitled  to  recover  from  the  lessor 
for  injuries  caused  by  defective  tracks. 
Southern  R.  Co.  v.  Sittasen  (1905)  — 
Ind.  App.  — ,  74  N.  E.  898. 

And  an  engineer  operating  an  engine 
over  the  road  of  defendant,  who  was 
injured  in  a  wreck,  was  held  entitled  to 
recover  from  defendant  where  such  oper- 
ation was  under  its  direction  and  con- 
trol, although  the  engineer  was  acting  as 
engineer  for  a  foreign  corporation.  The 
railroad  would  be  liable  if  failure  to 
inspect  the  track  caused  the  injury. 
Southern  Kansas  R.  Co.  v.  Sage  (1904) 
98  Tex.  438,  84  S.  W.  814. 

In  Illinois  C.  R.  Co.  v.  Sheegog  (1907) 
126  Ky.  252,  103  S.  W.  323,  the  lessor 
was  held  liable  to  an  employee  of  the 
lessee  who  was  killed  by  negligence,  and 
the  lessor  was  made  responsible  because 
of  a  defective  roadbed.  Ky.  Const,  f 
203.  This  case  was  distinguished  in 
Clinger  v.  Chesapeake  &  0.  R.  Co. 
(1908)  128  Ky.  736, 15  L.R.A.(N.S.)  998, 
109  S.  W.  315,  as  there  the  party  injured 
was  a  member  of  the  public,  and  not  an 
employee. 
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Negligence  on  the  part  of  the  company 
owning  the  road  in  maintaining  its  road- 
bed renders  it  liable  for  injuries  to  the 
servant  of  another  company  using  the 
road  with  the  owner's  permission  wheth- 
er such  servant  be  also  in  the  employ- 
ment of  the  owning  company  or  not. 
Southern  Kansas  R.  Co.  v.  Sage  (1904) 
—  Tex.  Civ.  App.  — ,  80  S.  W.  1038. 

In  Chesapeake  &  O.  R.  Co.  v.  Vaughn 
(1914)  159  Ky.  433,  167  S.  W.  141,  it 
was  said:  "It  is  well  settled  in  this 
state  and  many  others  that,  while  the 
lessor  of  the  railroad  is  not  liable  to  the 
employees  of  the  lessee  for  torts  of  the 
lessee  resulting  from  the  negligent  oper- 
ation and  handling  of  its  trains,  and  the 
general  management  of  the  leased  prop- 
erty, it  is  liable  to  them  for  injuries 
resulting  from  the  negligent  omission  of 
a  duty  owed  to  the  public,  such  as  the 
proper  construction  of  its  road,  station 
house,  etc." 

And  a  railroad  company  was  held  to 
fail  in  exercising  ordinary  care  in  fur- 
nishing a  coal  company  a  car  with  a 
defective  brake,  whereby  an  employee  of 
the  coal  company  was  killed.  Louisville 
&  N.  R.  Co.  v.  Franklin  (1915)  165  Ky. 
595,  177  S.  W.  457.  No  recovery  was 
had  on  account  of  contributory  negli- 
gence. 

And  where  a  defective  car  is  furnished 
by  a  railroad  company  to  a  coal  company 
to  be  loaded,  if  the  coal  company,  by 
the  exercise  of  ordinary  care,  could  have 
known  that  the  brakes  were  defective, 
it  was  held  that  the  railroad  would  hot 
be  liable;  but  if  the  railroad  company 
could  have  known  of  the  condition  of 
the  brakes  by  the  exercise  of  ordinary 
care,  and  the  coal  company  did  not 
know,  the  railroad  would  be  liable  for 
injuries  caused  by  such  cars.  Franklin 
v.  Louisville  &  N.  R.  Co.  (1913)  155  Ky. 
594,  160  S.  W.  162;  Louisville  &  N.  R. 
Co.  v.  Weldon  (1915)  165  Ky.  654,  177 
S.  W.  469. 

And  a  lessor  was  held  liable  where  a 
switchman  of  the  lessee  railroad  was 
injured  by  reason  of  a  defective  condi- 
tion of  the  engine.  Chicago  &  G.  T.  R. 
Co.  v.  Hart  (1904)  209  HL  414,  66  L.R.A. 
75,  70  N.  E.  654,  affirming  (1902)  104 
HI.  App.  57.  The  court  said:  "The 
lessee's  employees  are  a  part  of  the  gen- 
eral public,  and  the  lessor  company  is 
liable  to  them  for  the  actionable  negli- 
gence of  the  lessee  company  to  the  same 
extent  as  if  such  workmen  were  in  the 
employ  of  the  lessor  company." 

In  Southern  R.  Co.  v.  Sittasen  (Ind.j 
supra,  the  case  of  Chicago  &  G.  T.  R. 
Co.  v.  Hart  (1904)  209  111.  414,  66  L.R.A. 
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75,  70  N.  E.  664,  was  distinguished,  the 
court  saying  the  distinction  between  the 
Illinois  rule  and  that  of  Indiana  was 
that  in  the  latter  state  the  liability  of 
the  lessor  was  controlled  by  the  legisla- 
tive authority  to  lease.  This  distinction 
was  not  adverted  to  in  Baltimore  &  0.  & 
C.  R.  Co.  v.  Paul  (1895)  143  Ind.  23,  28 
L.R.A.  216,  40  N.  E.  519. 

And  where  a  railroad  was  leased  in 
contemplation  that  it  would  be  used  in 
interstate  commerce,  the  lessor  was  held 
liable  for  injuries  caused  to  an  engineer 
of  the  lessee  by  negligence  in  furnishing 
a  defective  engine,  and  it  was  held  that 
he  could  recover  under  Interstate  Com- 
merce Act.  Lloyd  v.  Southern  R.  Co. 
(1914)  166  N.  0.  24,  81  S.  E.  1003,  7 
N.  C.  C.  A.  520.  The  petition  for  re- 
moval was  held  properly  denied. 

Where  a  railroad  company  granted  to 
a  lumber  company  the  privilege  of  run- 
ning a  logging  train  on  its  roadway,  the 
former  is  liable  for  injuries  to  a  con- 
ductor employed  by  the  latter,  in  conse- 
quence of  a  derailment  of  a  train  owing 
to  a  defective  bridge.  Hamilton  v.  Louisi- 
ana &  N.  W.  R.  Co.  (1906)  117  La.  243, 
6  L.R.A.(N.S.)  787,  41  So.  560.  A 
laborer  on  the  logging  train  was  held 
entitled  to  recover  from  both  lessor  and 
lessee  where  he  was  injured  by  a  col- 
lision of  the  hand  car  carrying  him,  and 
a  train  operated  by  the  logging  company, 
a  lessee,  on  the  leased  road.  Taylor  v. 
Louisiana  &  N.  W.  R.  Co.  (1911)  129  La. 
113,  55  So.  732. 

And  where  a  semaphore  post  was  in 
dangerous  proximity  to  a  railroad  track, 
it  was  held  negligence  for  the  railroad 
to  operate  its  trains,  or  to  permit  the 
operation  by  its  licensee,  although  it  did 
not  erect  or  maintain  the  post.  Wagner 
v.  Chicago  &  A.  R.  Co.  (1914)  265  HL 
245,  106  N.  E.  809,  Ann.  Cas.  1916A, 
778,  affirming  (1913)  180  111.  App.  196. 

And  a  railroad  in  possession  of  tracks 
and  a  yard  was  held  liable  for  operating 
a  train  where  a  telegraph  pole  was  in 
dangerous  proximity  to  the  track,  al- 
though the  yard  was  owned  by  a  glass 
company,  which  had  erected  the  poles. 
Illinois  Terminal  R.  Co.  v.  Thompson 
(1904)  210  HL  226,  71  N.  E.  328. 

The  Brunswick  Steamship  Company 
hired  an  engine  and  its  crew  from  the 
Atlanta  Birmingham  &  Atlantic  Rail- 
road Company,  and  while  operating  the 
same  injured  an  employee  of  the  North 
American  Dredging  Company.  It  was 
held  that  the  Atlanta,  Birmingham,  & 
Atlantic  Railroad  Company  was  liable. 
Atlanta,  B.  &  A.  R.  Co.  v.  Barnwell 
(1912)  138  Ga,  569,  75  S.  E.  645. 
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And  an  employee  on  a  logging  train 
that  used  tracks  leased  from  a  rail- 
road was  held  entitled  to  recover  from 
the  railroad  company,  which  negligently 
left  cars  on  the  track  at  night  without 
light  or  warning,  causing  personal  in- 
juries to  the  employee.  Strickland  v. 
Louisiana  R.  &  Nav.  Co.  (1913)  134  La. 
238,  63  So.  888. 

And  where  two  companies  used  the 
tracks  of  each  other,  with  their  own  cars 
and  employees,  and  an  engineer  of  one 
was  injured  by  reason  of  the  switch 
being  left  open  by  an  employee  of  the 
other,  it  was  held  that  both  roads  were 
liable.  Campbell  v.  Canadian  Northern 
R.  Co.  (1913)  124  Minn.  245,  144  N.  W. 
772.  It  was  contended  that  the  owner 
of  the  road  on  which  the  injury  occurred 
alone  was  liable  under  the  Interstate 
Commerce  Act.  The  court  said  as  to  the 
train  using  the  track  at  the  time :  "The 
passing  track  should  be  deemed  to  be 
'its'  the  same  as  if  it  were  operating  that 
part  of  the  road  under  lease." 

An  employee  of  a  lessee  company  was 
held  entitled  to  recover  from  the  lessor 
where  a  switch  left  open  by  it  caused 
a  train  wreck.  The  employee  injured 
was  not  a  fellow  servant  of  the  employee 
of  the  lessor.  Chicago  Terminal  Trans- 
fer R.  Co.  v.  Vandenberg  (1904)  164 
Ind.  470,  73  N.  E.  990, 18  Am.  Neg.  Rep. 
36. 

The  painter  of  a  switch  target  was 
injured  while  at  work  for  the  lessee.  It 
was  held  that  a  recovery  could  be  had 
against  the  lessor  for  the  negligence  of 
the  lessee  railroad.  Smith  v.  Atlanta  & 
C.  R.  Co.  (1902)  130  N.  0.  344,  42  S.  E. 
139. 

A  workman  was  injured  by  reason  of 
a  switch  engine  striking  a  plank.  It  was 
held  that  the  fact  that  the  engine  be- 
longed to  a  party  other  than  defendant, 
which  was  jointly  using  these  tracks, 
would  not  prevent  a  recovery  against 
defendant.  Ray  v.  Pecos  &  N.  T.  R. 
Co.  (1904)  35  Tex.  Civ.  App.  123,  80  S. 
W.  112. 

A  railway  company  was  held  liable 
for  the  destruction,  by  collision  with  an 
extra  train  of  a  locomotive  on  its  track 
belonging  to  a  lumber  company,  where 
the  lumber  company  had  the  use  of  the 
track,  and  the  schedule  furnished  by  the 
railroad,  did  not  show  the  extra  train, 
and  the  accident  was  caused  by  improper 
train  orders.  Massee  &  F.  Lumber  Co. 
v.  Georgia  &  F.  R.  Co.  (1913)  12  Ga. 
App.  437,  77  S.  E.  366.  A  contract  ex- 
onerating  from  negligence  would  be 
against  public  policy. 

The  owner  and  the  user  of  its   tracks 
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by  permission  were  both  held  liable  for 
causing  the  death  of  a  man  working  for 
the  licensee  under  a  car  in  the  yards  of 
the  owner.  Offner  v.  Chicago  &  E.  R. 
Co.  (1912)  174  I1L  App.  82. 

An  employee  of  a  lessee  railroad  was 
injured.  It  was  held  that  the  lessor  was 
liable  for  the  negligence  of  the  lessee. 
Brown  v.  Atlanta  &  C.  Air  Line  R.  Co. 
(1902)  131  N.  C.  455,  42  S.  E.  911.  The 
lease  was  made  under  power  given  in  the 
charter  of  lessor  company,  but  the  court 
held  to  the  doctrine  announced  in  Logan 
v.  North  Carolina  R.  Co.  (1895)  116 
BT.  C.  940,  21  S.  E.  959. 

And  where  a  locomotive  engineer  oper- 
ating1 on  the  road  of  a  lessee  was  killed 
in  a  collision  by  reason  of  the  negligence 
of  the  lessee,  it  was  held  that  the  les- 
sor was  liable.  Parker  v.  North  Caro- 
lina R.  Co.  (1909)  150  N.  C.  433,  64  S.  E. 
186. 

In  Zachary  v.  North  Carolina  R.  Co. 
(1911)  156  N.  0.  496,  72  S.  E.  858,  it 
was  said  in  speaking  of  a  lessor's  lia- 
bility: "It  is  still  liable  for  its  lessee's 
acts  of  commission  and  omission,  wheth- 
er they  occur  in  interstate  or  intrastate 
commerce,  although  the  lessor  is  not 
actually  engaged  in  either."  An  engi- 
neer of  the  lessee  was  killed  while  leav- 
ing his  engine  and  crossing  the  track,  by 
reason  of  the  negligence  of  the  lessee. 

In  an  action  for  killing  an  engineer, 
it  was  held  that  evidence  that  he  was  in 
the  employ  of  a  lessee  of  the  defendant 
and  that  the  train  was  operated  by  the 
lessee  was  properly  refused,  as  the  lia- 
bilities would  not  be  affected  by  such 
evidence.  Davis  v.  Atlanta  &  C.  Air 
Line  R.  Co.  (1902)  63  S.  0.  370,  41  S.  E. 
468. 

In  Smalley  v.  Atlanta  &  C.  Air  Line 
R.  Co.  (1906)  73  S.  0.  572,  53  S.  E.  1000, 
6  Ann.  Cas.  868,  it  was  said:  "A  dif- 
ferent view  is  taken  in  Pennington  v. 
Atlanta  &  C.  Air  Line  R.  Co.  (1892)  35 
S.  C.  439,  14  S.  E.  852,  but  it  is  impossi- 
ble to  reconcile  this  ease  with  the  later 
ease  of  Davis  v.  Atlanta  &  C.  Air  Line 
EL  Co.  (S.  0.)  supra,  and  hence  the  for- 
mer ease  must  be  considered  overruled." 
In  Jackson  v.  Southern  R.  Co.  (1907) 
77  S.  O.  550,  58  S.  E.  605,  it  was  said : 
"Under  our  law  the  defendant,  Southern 
Railway,  is  agent  of  its  lessor  and  the 
lessor  is  responsible  for  all  acts  of  neg- 
ligence on  the  part  of  the  Southern  Rail- 
way's officers  and  agents." 

Where  a  person  loading  a  car  on  a 
sidetrack,  from  fear  that  a  car  turned 
loose  on  a  downgrade  would  strike  the 
one  that  he  was  on,  jumped,  and  his 
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death  resulted,  it  was  held  that  a  rail- 
road could  not  lease  its  road  to  another 
without  authority  of  statute,  so  as  to 
relieve  it  from  its  obligation  to  the  pub- 
lic. Gulf,  C.  &  S.  F.  R.  Co.  v.  Bryant 
(1902)  —  Tex.  Civ.  App.  — ,  66  S.  W. 
804. 

The  lease  of  a  railroad  was  held  not 
to  change  the  liability  of  the  lessor 
towards  an  employee  of  an  independent 
contractor,  who  was  injured  while  law- 
fully riding  on  a  hand  car  on  the  track. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Garteiser 
(1895)  9  Tex.  Civ.  App.  456,  29  S.  W. 
939. 

And  a  lessor  was  held  liable  for  injury 
to  an  employee  by  the  lessee.  Missouri, 
K.  &  T.  R.  Co.  v.  Owens  (1903)  —  Tex 
Civ.  App.  — ,  75  S.  W.  579.  It  was  said : 
"In  the  absence  of  statutory  authority, 
one  railroad  cannot  lease  its  road  to 
another  so  as  to  absolve  itself  from  its 
obligations  to  the  public." 

A  brakeman  of  a  lessee  was  injured 
in  making  a  coupling.  It  was  held  that 
a  charter  authorizing  a  railroad  to  "farm 
out  its  rights  of  transportation  over 
said  railroad"  did  not  exempt  the  lessor 
from  liability  for  negligence  or  torts  com- 
mitted by  the  lessee  as  to  the  world, 
its  passengers  or  employees.  Harden  v. 
North  Carolina  R.  Co.  (1901)  129  N.  0. 
354,  55  L.R.A.  784,  85  Am.  St.  Rep.  747, 
40  S.  E.  184.  It  was  said  that  this  lease 
was  made  subsequently  to  the  decision 
in  Logan  v.  North  Carolina  R.  Co. 
(N.  O.)  supra,  and  the  lessor  stipulated 
against  loss  by  requiring  a  deposit  from 
the  lessee. 

In  Dunn  v.  Asheville  &  C.  M.  R.  Co. 
(1906)  141  N.  0.  521,  54  S.  E.  416,  the 
case  of  Logan  v.  North  Carolina  R.  Co. 
(N.  O.)  supra,  was  distinguished,  the 
court  saying:  "The  defendant  had  gone 
out  of  business,  and  the  Howland  Im- 
provement Company,  acting  under  a  sep- 
arate and  independent  charter  which 
conferred  upon  it  most  ample  powers, 
and  whose  employees  were  in  control  of 
the  cars. at  the  time,  was  neither  upon 
the  defendant's  road  nor  in  the  exercise 
of  the  defendant's  franchise." 

Railroad  companies  using  the  same 
track  were  held  to  be  liable  for  injuries 
to  an  engineer,  if  the  joint  failure  to 
perform  a  duty  due  from  each  company 
contributed  to  the  injury.  The  wrong 
could  be  regarded  as  joint  and  they  could 
be  jointly  liable,  although  there  was  no 
concert  of  action.  Wabash  R.  Co.  v. 
Keeler  (1906)  127  El.  App.  265. 

The  Iowa  Central  Railroad  leased  the 
road  to  the  Wabash  Railroad  Company, 
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which  operated  the  same.  A  track  re- 
pairer was  injured  in  the  yards  of  the 
Iowa  company  by  a  train  of  the  other 
company.  In  a  suit  in  Illinois  against 
both  companies,  it  was  held  that  by  the 
Iowa  Code  the  immediate  employer,  the 
Iowa  company,  was  deprived  of  the  de- 
fense of  contributory  negligence,  but 
that  that  defense  could  be  made  by  one 
jointly  liable.  Colozza  v.  Iowa  C.  R.  Co. 
(1913)  182  HL  App.  89. 

In  Julian  v.  Central  Trust  Co.  (1904) 
193  XJ.  S.  93,  48  L.  ed.  629,  24  Sup.  Ct. 
Rep.  399,  the  court  said :  "The  supreme 
court  of  North  Carolina  had  held  a  les- 
sor liable  for  the  conduct  and  manage- 
ment of  the  lessee.  The  cases  cited  hold 
the  lessor  to  a  continued  liability,  not- 
withstanding a  lease." 

Where  a  licensee  used  the  tracks  of 
another  road,  it  was  held  to  owe  a  duty 
to  the  servants  of  the  licensor  to  exercise 
due  care  for  their  protection.  Central 
of  Georgia  R.  Co.  v.  Clark  (1913)  139 
Ga.  313,  77  S.  E.  31. 

In  Empire  Trust  Co.  v.  Egypt  R.  Co. 
(1910)  182  Fed.  100,  where  the  question 
was  as  to  the  liability  of  the  lessor  rail- 
road for  wages  due  from  the  lessee  to 
its  employees,  the  court  discussed  the  lia- 
bility in  case  of  torts. 

A  lessor  was  held  liable  for  killing  an 
employee  of  the  lessee  while  he  was 
engaged  in  interstate  commerce.  It  was 
held  that  the  Interstate  Commerce  Act 
alone  applied,  although  the  tracks  of  the 
lessor  were  wholly  within  the  state. 
North  Carolina  R.  Co.  v.  Zachary  (1914) 
232  U.  S.  248,  58  L.  ed.  591,  34  Sup.  Ct. 
Rep.  305,  Ann.  Cas.  1914C,  159,  9  N.  C. 
C.  A.  109,  reversing  (1911)  156  N.  0. 
496,  72  S.  E.  858.  The  court  said: 
"Under  the  local  law,  as  laid  down  in 
Logan  v.  North  Carolina  R.  Co.  (1895) 
116  N.  O.  940,  21  S.  E.  959,  the  lessor  is 
responsible  for  all  acts  of  negligence  of 
its  lessee  occurring  in  the  conduct  of 
business  upon  the  lessor's  road." 

The  lessor  railroad  company  was  held 
liable  for  negligence,  where  an  employee 
of  the  lessee  company  was  injured.  The 
employees  of  the  lessee  were  regarded 
as  employees  of  the  lessor.  Lucas  v. 
Peoria  &  E.  R.  Co.  (1912)  171  DL 
App.  1. 

In  Toledo,  St.  L.  &  W.  R.  Co.  v.  Bart- 
ley  (1909)  96  C.  C.  A.  575,  172  Fed. 
82,  it  was  claimed  that  a  lessor  company 
was  not  responsible  to  its  employees  for 
injuries  received  through  exclusive  neg- 
ligence of  its  lessee.  It  was  held  that 
the  precise  relation  of  the  companies  was 
not  shown,  and  the  inference  was  that 
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the  negligence  was  concurrent  in  both 
companies. 

In  a  suit  against  two  railroads,  it  was 
held  in  an  action  of  tort  that  the  plain- 
tiff could  sue  as  many  defendants  as  he 
chose,  and  could  dismiss  as  to  a  portion 
and  take  judgment  against  the  remain- 
der. Humason  v.  Michigan  C.  R.  Co. 
(1913)  259  HL  462,  102  N.  E.  793. 

But  where  a  railroad  and  its  fran- 
chises were  sold  under  foreclosure,  and 
the  purchaser  consolidated  with  other 
roads  and  leased  the  same  to  another,  it 
was  held  that  the  first-named  company 
was  not  a  necessary  party  to  an  action 
by  an  employee  of  the  lessee,  a  brake- 
man,  for  injuries  in  operating  the  road 
for  the  lessee.  Willard  v.  Spartanburg, 
U.  &  C.  R.  Co.  (1903)  124  Fed.  796. 

A  switch  engine  from  one  railroad  was 
sent  to  the  yards  of  another  to  withdraw 
a  car  put  there  by  the  mistake  of  the 
first  railroad.  It  was  held  that  the 
other  railroad  was  not  liable  for  the 
death  of  one  of  the  crew  on  the  engine, 
where  it  was  said  to  have  been  caused 
by  the  reckless  operation  of  the  engine 
over  a  bad  track.  Ederle  v.  Vicksburg, 
S.  &.  P.  R.  Co.  (1904)  112  La,  728,  36 
So.  664. 

A  brakeman  of  the  lessee  railroad  was 
killed  in  the  operation  of  a  train  run  by 
the  lessee.  It  was  held  that  the  duty 
to  light  the  yard  was  not  a  duty  attached 
to  the  lessor.  The  duty  of  the  lessor  is 
to  operate  with  due  care  to  the  safety 
of  the  public.  Travis  v.  Kansas  City, 
S.  &  G.  R.  Co.  (1907)  119  La.  489,  10 
L.R.A.(N.S.)  1189, 121  Am.  St.  Rep.  526, 
44  So.  274. 

A  brakeman  on  the  Missouri  Pacific 
Railroad  was  injured  by  a  trolley  wire 
on  a  switch  track  of  the  Iron  Mountain 
Railway  which  belonged  to  a  trolley  com- 
pany crossing  the  railroad  tracks,  and 
was  not  placed  at  the  height  required 
by  statute.  It  was  held  that  the  Iron 
Mountain  road  was  not  liable  as  it  had 
no  control  of  the  wire.  Booth  v.  St. 
Louis,  L  M.  &  S.  R.  Co.  (1909)  217  Mo. 
710,  117  S.  W.  1094. 

And  a  railroad  which  leased  its  road 
to  another  company  under  legislative 
authority  was  held  not  liable  for  the 
death  of  an  employee  of  the  lessee, 
caused  by  the  negligence  of  a  coem- 
ployee.  Banks  v.  Georgia  R.  &  Bkg.  Co. 
(1901)  112  Ga.  655,  37  S.  E.  992.  It  was 
said  that  "the  petition  fails  to  allege  any 
defective  track  other  than  an  unblocked 
frog." 

The  lessor  was  held  not  liable  for 
injuries  to  servants  of  the  lessee,  caused 
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by  the  negligence  of  the  lessee,  where  the 

lease  was  authorized  by  the  legislature. 

Swice  v.  Maysville  &  B.  S.  R.  Co.  (1903) 
116  Ky.  253,  75  S.  W.  278.  The  court 
said:  "When  the  legislature  authorized 
the  Maysville  &  Big  Sandy  Railroad 
Company  to  lease  its  road,  it  necessarily 
contemplated  that  the  lessee  should  have 
servants  to  run  it,  for  the  lessee  could 
not  otherwise  operate  it.  And  to  hold 
the  lessor  responsible  to  these  servants 
would  not  be  to  give  fair  effect  to  the 
legislative  action."  The  cause  should  be 
removed  to  the  Federal  court.  The  for- 
mer opinion  in  (1902)  24  Ky.  L.  Rep. 
1142,  70  S.  W.  1117,  is  withdrawn. 

In  Lewis  v.  Maysville  &  B.  S.  R.  Co. 
(1903)  25  Ky.  L.  Rep.  948,  76  S.  W.  526, 
it  was  held  that  an  action  for  injuries 
caused  to  an  employee  of  the  lessee, 
brought  against  the  lessor  and  lessee, 
was  removable  to  the  Federal  court  at 
the  instance  of  the  lessee,  as  the  lessor 
would  not  be  liable. 

A  railroad  authorized  by  its  charter 
to  lease  its  line  was  held  not  liable  for 
the  death  of  an  employee  of  the  lessee 
by  the  negligence  of  a  coemployee.  The 
intestate  caught  his  foot  in  a  frog- 
switch.  Banks  v.  Georgia  R.  &  Bkg.  Co. 
(Ga.)  supra, 

In  Georgia  R.  &  Bkg.  Co.  v.  Haas. 
(1906)  127  Ga,  187,  119  Am.  St  Rep. 
327,  56  S.  E.  313,  9  Ann.  Cas.  677,  it  was 
said :  "The  ruling  that  the  lessor  would 
not  be  liable  to  one  of  the  servants  of 
the  lessees  for  an  injury  resulting  from 
negligence  of  a  fellow  servant,  and  not 
from  any  failure  of  duty  on  the  part  of 
the  lessor  (Augusta  &  K.  R.  Co.  v.  Kil- 
lian  (1887)  79  Ga.  234,  11  Am.  St.  Rep. 
410,  4  S.  E.  165;  Banks  v.  Georgia  R.  & 
Bkg.  Co.  (Ga.)  supra),  is  quite  different. 
The  servants  thus  concerned  were  not 
servants  of  the  lessor  but  of  the  lessees." 

And  a  lessor  railroad  was  held  not  lia- 
ble for  the  death  of  an  employee  of  the 
lessee,  caused  by  a  rail  being  thrown 
upon  the  car  by  two  employees.  Gibson 
v.  Chesapeake  6  O.  R.  Co.  (1914)  131  G 
C.  A.  332,  215  Fed.  24. 

A  railroad  company  was  held  not  lia- 
ble to  its  employee  for  injuries  caused 
by  the  negligence  of  servants  of  the 
licensing  company,  which  controlled  the 
depot  grounds,  on  whose  tracks  a  car  had 
been  left  which  caused  a  collision.  Brady 
v.  Chicago  &  G.  W.  R.  Co.  (1902)  57 
L.R.A,  712,  52  C.  G  A.  48, 11  Am.  Neg. 
Rep.  546, 114  Fed.  100.  The  court  said : 
"Their  master  does  not  assume,  and  is 
not  liable  to  them  for,  the  negligence  of 
the  servants  of  the  licensing  company, 


when  the  latter  are  not  engaged  in  the 
discharge  of  the  positive  duties  of  the 
master." 

A  railroad  company  was  held  not  lia- 
ble for  killing  an  employee  of  a  lumber 
eompany  engaged  in  operating  a  lumber 
train  on  the  railroad  company's  track, 
where  the  injury  was  not  caused  by  a 
defect  in  the  track.  Central  of  Georgia 
R.  Co.  v.  Bessinger  (1916)  17  Ga.  App. 
617,  87  S.  E.  920. 

A  lessee  using  a  track  was  held  liable 
for  injury  to  its  employee,  as  it  owed 
him  a  duty  to  exercise  reasonable  care 
to  place  and  keep  the  track  in  safe  con- 
dition. Evansville  R.  Co.  v.  Cooksey 
(1916)  —  Ind.  App.  — ,  112  N.  E.  541. 

A  railroad  operating  a  train  on  tracks 
of  another  railroad  was  held  guilty  of 
negligence  where  a  flagman  of  the  latter 
was  killed,  and  the  train  of  the  licensee 
was  a  fast  freight  and  had  no  headlight 
and  gave  no  signals.  Pridmore  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  (1915)  192  I1L 
App.  446. 

And  a  lessee  was  held  liable  for  in- 
juries to  its  workman  caused  by  the  neg- 
ligence of  the  servants  of  the  lessor  or 
its  lessee  operating  cars  on  the  track  of 
the  lessor.  Offner  v.  Erie  R.  Co.  (1908) 
140  I1L  App.  562. 

A  track  was  built  by  one  eompany  and 
leased  to  another  for  joint  use.  The  les- 
see company  was  held  liable  to  the  lessor 
for  damages  caused  by  its  employees  in 
a  collision,  where  the  orders  of  a  joint 
superintendent  were  not  obeyed.  Cen- 
tral Trust  Co.  v.  Colorado  Midland  R. 
Co.  (1898)  89  fed.  560. 

The  rule  in  Illinois  that  both  lessor 
and  lessee  companies  are  liable  for  the 
negligence  of  the  lessee  company  is  not 
the  rule  of  the  Federal  court,  and,  the 
question  being  one  of  general  law,  the 
latter  court  is  not  controlled  by  the  state 
decisions.  Yeates  v.  Illinois  C.  R.  Co. 
(1905)  137  Fed.  943.  There  were  some 
allegations  in  the  complaint  tending  to 
show  that  the  lessor,  a  domestic  cor- 
poration, as  well  as  the  lessee,  a  foreign 
corporation,  was  chargeable  with  actual 
negligence;  but  the  court  was  of  the 
opinion  that  in  this  regard  a  separate 
controversy  was  presented,  and  therefore 
denied  plaintiff's  petition  to  remand  the 
case  to  the  state  court.  Generally,  as 
to  questions  of  state  law  as  to  which  the 
decisions  of  the  state  court  are  conclu- 
sive upon  the  Federal  court,  see  note  in 
40  L.R.A.(N.S.)  380. 

The  same  was  held  in  Curtis  v.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  (1905)  140 
Fed.  777,  where  the  plaintiff  was  injured 
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on  a  track  of  a  local  corporation  which 
had  leased  the  right  of  way  and  appur- 
tenances to  a  foreign  corporation,  and, 
at  the  time  of  the  injury,  the  foreign 
corporation  was  exclusively  in  control 
and  was  operating  the  train.  There  was 
no  showing  that  the  lease  or  statute  re- 
quired the  lessor,  to  assume  any  obliga- 
tion of  the  lessee. 

And  where  the  lease  was  authorized 
by  an  act  of  the  legislature,  it  was  held 
that  the  lessor  was  not  liable  for  the  con- 
dition of  a  roadbed  that  was  in  good 
repair  when  leased.  Hahs  v.  Cape  Gir- 
ardeau &  C.  R.  Co.  (1910)  147  Mo.  App. 
262,  126  S.  W.  524.  The  court  said: 
"The  relation  of  lessor  and  lessee  not 
only  affixed  the  obligation  upon  the  les- 
see to  exercise  care  in  maintaining  the 
tracks,  but  precluded  the  lessor  as  well 
from  any  right  to  enter  upon  the  prem- 
ises for  the  purposes  of  repair." 

See  Beltz  v.  Baltimore  &  6.  R.  Co. 
(1908)  137  Fed.  1016;  Axline  v.  Toledo, 
W.  V.  &  0.  R.  Co.  (1903)  138  Fed.  169, 
19  Am.  Neg.  634;  Reed  v.  Southern  R. 
Co.  (1906)  75  S.  C.  162,  55  S.  E.  218; 
and  Dean  v.  Kansas  City,  St.  L.  &  C. 
R.  Co.  (1906)  199  Mo.  386,  97  S.  W.  910, 
infra,  VIII. 

Till.  Constitutional  and  statutory 
provisions. 

In  some  of  the  states  there  are  consti- 
tutional or  statutory  provisions  author- 
izing a  recovery  against  the  lessor  for 
injuries  caused  by  the  negligence  of  the 
lessee. 

A  domestic  corporation  leasing  its 
railroad  to  a  foreign  corporation  under 
Mo.  Rev.  Stat.  1899,  §  1060,  authorizing 
a  lease,  and  providing  that  the  lessor 
"shall  remain  liable  as  if  it  operated  the 
road  itself,"  was  held  liable  for  injuries 
causing  the  death  of  plaintiff's  intestate. 
Keller  v.  Kansas  City,  St.  L.  &  C.  R.  Co. 
(1905)  135  Fed.  202.  The  mode  of  em- 
ployment and  cause  of  injury  are  not 
stated.  The  question  was  the  right  to 
remove  the  case  to  the  Federal  court  and 
joinder  of  action  against  both  corpor- 
ations. 

Ohio  Rev.  Stat.  1892,  §  3305,  making 
the  lessor  company  liable  for  any  negli- 
gence or  default  growing  out  of  the  rail- 
road leased,  was  held  to  apply  only  to 
liabilities  growing  out  of  the  duty  of  the 
railroad  company  as  a  common  carrier, 
and  not  out  of  its  duties  as  an  employer 
of  labor,  and  a  motion  to  remand  the 
case  should  be  overruled.  Beltz  v.  Balti- 
more &  O.  R.  Co.  (1905)  137  Fed.  1016. 
The  same  was  held  in  Axline  v.  Toledo, 
W.  V.  &  O.  R.  Co.  (1903)  138  Fed.  169, 
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19  Am.  Neg.  Rep.  634,  where  the  lessor 
was  held  not  liable  to  an  employee  of 
the  lessee  through  his  failure  as  master. 

In  Diday  v.  New  York,  P.  &  O.  R.  Co. 
(1901)  107  Fed.  566,  it  was  improperly 
alleged  that  a  lease  existed,  and  a  re- 
moval of  the  cause  was  sustained.  The 
case  discussed  the  liability  under  the 
Ohio  statute.  In  Kelly  v.  Chicago  &  A. 
R.  Co.  (1903)  122  Fed.  290,  the  case  of 
Diday  v.  New  York,  P.  &  O.  R.  Co. 
(Fed.)  supra,  was  distinguished,  the 
court  saying:  "The  lessor  and  lessee 
railway  companies  are  by  statute  ex- 
pressly made  jointly  liable  for  such 
damages,  which,  as  already  stated,  is 
not  done  under  the  Missouri  statute  in 
question." 

And  a  lessor  railway  was  held  liable 
for  the  negligent  killing  of  an  engineer 
while  operating  a  train  for  the  lessee, 
under  S.  C.  Acts  1902,  p.  1152,  providing 
that  under  the  lease  the  "Southern  Rail- 
road Company"  shall  be  subject  to  suit 
for  all  causes  of  action  that  may  arise 
out  of  the  operation  of  the  road.  It 
was  also  held  liable  under  the  rule 
adopted  in  the  state,  as  well  as  under 
S.  C.  Const,  art.  9,  I  15,  providing  that 
when  death  ensues  from  injury  to  em- 
ployees the  representative  shall  have  the 
same  rights  and  remedies  as  are  allowed 
by  law  to  such  representatives  of  other 
persons.  Reed  v.  Southern  Railway  Co. 
(1906)  75  S.  C.  162,  55  S.  E.  218. 

Where  a  railroad  company  sold  its 
property  and  franchises,  its  vendee  was 
held  not  liable  in  a  suit  by  a  private 
person  for  personal  injuries  caused  be- 
fore the  sale,  on  a  contract  assuming 
"current  liabilities."  Hawkins  v.  Cen. 
tral  of  Georgia  R.  Co.  (1903)  119  Gau 
159,  46  S.  E.  82.  The  court  said :  "There 
is  conflict  in  the  authorities  as  to  how 
far  a  lessor  corporaton  charged  with  a 
public  duty  is  liable  for  the  acts  of  its 
lessee.  But  whatever  the  rule  elsewhere, 
unless  there  is  a  legislative  exemption,  our 
statute  (Civ.  Code,  §  1864)  preserves  to 
the  public  the  liability  of  the  vendor  or 
lessor  company,  preventing  it  from  es- 
caping responsibility  by  a  transfer  of  its 
property  or  franchises  to  a  nonresident 
or  insolvent,  or  even  to  a  resident  and 
solvent,  grantee." 

Where  a  lessor  was  made  independ- 
ently answerable  by  statute  as  a  condi- 
tion to  the  grant  of  license  to  the  oper- 
ating company,  it  was  held  that  they 
were  not  joint  tort-feasors  for  an  injury 
to  a  passenger  on  the  train  of  the  les- 
see, from  an  engine  exploding  on  that 
train.  The  lessee  could  remove  the  case 
to  the  Federal  court,  although  the  lessor 
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was  a  citizen  and  was  made  a  party 
defendant.  Kelly  v.  Chicago  &  A.  R. 
Co.  (Fed.)  supra. 

And  under  the  Ohio  Rev.  Stat.  §  3305, 
providing  that  a  lessor  and  lessee  shall 
be  jointly  liable  for  negligence,  it  was 
held  that  a  receiver  of  a  lessee  appointed 
by  the  Federal  court  in  Ohio  for  non- 
resident lessee  could  not  remove  the  suit 
from  a  state  court,  although  the  sheriff 
had  returned  that  the  lessor  had  not  been 
found.  Central  Ohio  R.  Co.  v.  Mahoney 
(1902)  52  C.  C.  A.  364, 114  Fed.  732. 

And  under  Hill's  Code  (Or.)  §  4044, 
providing  that  any  company,  corporation, 
or  lessee  thereof,  owning  or  operating 
any  railroad,  shall  be  liable  for  stock 
killed,  and  for  injury  to  live  stock  upon 
or  near  any  unfenced  track  of  any  rail- 
road, where  such  injury  is  caused  by  a 
train,  engine,  or  cars,  it  was  held  that 
the  company  owning  the  road  and  the 
company  operating  the  road  would  be 
liable  in  such  a  case.  Eaton  v.  Oregon 
R.  &  Nav.  Co.  (1890)  19  Or.  391,  24  Pac. 
415. 

In  Jordan  v.  Utah  R.  Co.  (1916)  47 
Utah,  519,  156  Pac.  939,  it  was  said: 
"The  authorities  are  not  in  harmony 
upon  the  question  of  how  far  a  railroad 
company  may  relieve  itself  from  liability 
by  leasing  its  roadbed  to  another." 
Utah  Const,  art.  12,  §  7,  provides  that 
no  corporation  shall  lease  any  franchise 
so  as  to  relieve  the  property  held  there- 
under from  the  liabilities  of  the  lessor, 
grantor,  lessee,  or  grantee,  contracted  or 
incurred  in  operation  of  such  franchise 
or  any  of  its  privileges. 

A  railroad  made  a  lease  of  its  property 
for  a  term  of  1,000  years.  The  lessee 
made  a  sublease  of  99  years.  Mo.  Rev. 
Stat.  1899,  i  1060,  provides  that  a  cor- 
poration of  this  state  leasing  or  licen- 
sing its  property  to  a  corporation  of 
another  state  shall  remain  liable  as  if 
it  operated  the  road.  It  was  held  that 
ft  lessor  was  liable  for  injuries  to  an 
employee  of  the  lessee,  caused  by  coal 
thrown  from  a  fast  train  over  a  track 
in  bad  condition.  Dean  v.  Kansas  City, 
St  L.  L.  &  C.  R.  Co.  (1906)  199  Mo. 
386,  97  S.  W.  910.  And  under  this 
statute  the  lessor  was  held  liable  for 
injuries  caused  to  an  engineer  of  the  les- 
see by  the  explosion  of  an  engine  boiler 
on  a  train  operated  by  the  lessee.  Mar- 
key  v.  Louisiana  &  M.  River  R.  Co. 
(1904)  185  Mo.  348,  84  S.  W.  61. 

In  Moorshead  v.  United  R.  Co.  (1907) 
203  Mo.  121,  100  S.  W.  611,  it  was  said : 
"In  Markey  v.  Louisiana  &  M.  River  R. 
Co.  (Mo.)  supra,  the  liability  of  the  leas- 
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ing  company  was  expressly  reserved  by 
the  'statutes,  and  hence  the  case  is  not 
in  point  as  an  authority  on  the  question 
before  us." 

And  a  railroad  lessor  was  held  liable 
for  injuries  caused  a  brakeman  of  the 
lessee  by  the  negligence  of  a  switchman, 
where  the  lessor  owned  the  land  of  the 
switch  yards.  It  was  contended  that  Mo. 
Rev.  Stat.  1899,  §  1060,  was  unconsti- 
tutional. Brady  v.  Kansas  City  St.  L. 
&  C.  R.  Co.  (1907)  206  Mo.  509,  102  S. 
W.  978,  105  S.  W.  1195. 

An  amendment  of  a  railroad  charter 
authorizing  a  lease  and  as  a  result  ex- 
empting the  lessor  from  liability  for 
torts  of  lessee,  was  held  not  to  prevent 
the  application  of  a  statute,  subsequently 
passed  (Mo.  Rev.  Stat.  1909,  §  3078), 
providing  that  railways  leasing  their 
property  to  a  nonresident  shall  be  liable 
for  acts  of  the  lessee.  The  cause  was 
not  removable  to  the  Federal  court. 
Brown  v.  Louisiana  &  M.  River  R.  Co. 
(1914)  256  Mo.  522,  165  S.  W.  1060. 
The  general  statute  was  constitutional 
The  Constitution  of  1864,  art.  8,  §  4, 
provided  for  amending  corporation  char- 
ters by  general  law.  The  same  was  held 
in  Fleming  v.  Louisiana  &  M.  River  R. 
Co.  (1914)  263  Mo.  180, 172  S.  W.  355. 

Missouri  Rev.  Stat.  1899,  I  1060,  Rev. 
Stat.  1909,  §  3078,  making  a  lessor  liable 
for  acts  of  a  nonresident  lessee,  was  held 
to  apply  to  a  railroad  whose  prior  char- 
ter exempted  it  from  such  liability.  A 
passenger  was  injured  by  a  defective 
rail.  Brown  v.  Louisiana  &  M.  River  R. 
Co.  (Mo.)  supra.  Missouri  Constitution 
of  1865  provided  for  legislation  altering, 
amending,  or  repealing  corporation  char- 
ters. The  above  act  was  held  constitu- 
tional. But  a  pedestrian  could  not  re- 
cover for  injuries  on  account  of  con- 
tributory negligence,  where  he  did  not 
stop,  look,  and  listen  for  a  train  coming 
40  miles  an  hour,  although  a  town  ordi- 
nnnce  limited  the  speed  to  8  miles  per 
hour.  Vandeventer  v.  Chicago  &  A.  R. 
Co.  (1915)  —  MO.  — ,  177  S.  W.  834. 

A  pedestrian  was  struck  by  a  switch 
engine.  It  was  held  that  the  lessor  was 
liable  for  the  negligence  of  the  lessee. 
McWhirt  v.  Chicago  &  A.  R.  Co.  (1916) 
--  Mo.  — ,  187  S.  W.  830.  The  liability 
in  these  cases  was  fixed  by  Mo.  Rev. 
Stat.  1899,  §  1060,  Rev.  Stat.  1909,  S 
3078. 

Where  a  party  stealing  a  ride  was 
ejected  from  a  train,  and  caught  his  foot 
in  a  frog  on  the  track  of  a  bridge  com- 
pany, it  was  held  that  a  judgment  in 
favor  of  the  railroad  would  not  bar  a 
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judgment  against  the  bridge  company. 
Louisville  Bridge  Co.  v.  Sieber  (1914) 
157  Ky.  151,  162  S.  W.  804.  The  rail- 
road train,  which  belonged  to  the  Illi- 
nois Central  Railroad  Company,  was 
operated  on  this  track  under  the  fran- 
chise of  the  bridge  company.  Kentucky 
Constitution,  §  203,  provides  that  no  cor- 
poration shall  lease  or  alienate  any  fran- 
chise so  as  to  relieve  the  franchise  or 
property  from  the  liabilities  of  the  les- 
sor or  grantor,  lessee  or  grantee,  in- 
curred in  the  operation  of  such  fran- 
chise. Under  this  section  liability  at- 
tached in  McCabe  v.  Maysville  &  B.  S. 
R.  Co.  (1902)  112  Ky.  861,  66  S.  W. 
1054,  Illinois  C.  R.  Co.  v.  Sheegog  (1907) 
126  Ky.  252, 103  S.  W.  323. 

A  lessor  of  a  railroad  was  held  liable 
where  an  employee  operating  a  train  for 
the  lessee  was  injured  by  the  proximity 
of  a  train  shed  constructed  by  the  lessee 
too  near  the  track.  This  was  under  Ky. 
Const.,  §  203.  Chesapeake  &  O.  R.  Co. 
v.  Vaughn  (1914)  159  Ky.  433, 167  S.  W. 
141. 

Under  Sand  &  H.  Dig.  (Ark.)  §§  6321, 
6338,  authorizing  railroads  to  lease  the 
road  with  all  the  property,  rights,  privi- 
leges, and  franchises  thereto  pertaining, 
it  was .  held  that  the  lessor  was  not 
responsible  for  injuries  caused  by  the 
negligence  of  its  lessee  in  the  operation 
of  trains,  or  in  the  omission  of  any  stat- 
utory duty  connected  with  the  manage- 
ment of  the  road.  Little  Rock  &  Ft.  S. 
R.  Co.  v.  Daniels  (1909)  68  Ark.  171, 
56  S.  W.  874.  But  under  Ark.  Const, 
art  17,  §  12,  providing  that  all  railroads 
in  this  state  shall  be  responsible  for  all 
damages  to  persons  and  property,  it  was 
held  that  the  railway  property  was  re- 
sponsible for  damages  resulting  from 
injuries  caused  by  negligence  of  the  les- 
see in  operating  it  where  stock  was 
killed. 

In  St.  Louis  I.  M.  &  S.  R.  Co.  v.  Chap- 
pell  (1907)  83  Ark.  94,  10  L.R.A.(N.S.) 
175,  102  S.  W.  893,  it  was  said  that  the 
case  of  Little  Rock  &  Ft.  S.  R.  Co.  v. 
Daniels  (1900)  68  Ark.  171,  56  S.  W. 
874,  establishes  the  doctrine  "in  this 
state  that  a  railroad  company  may  es- 
cape personal  liability  for  injuries  caused 
by  negligence,  by  leasing  its  propety  and 
putting  the  lessee  company  in  possession 
and  control  of  it,  and  then  the  lessee 
company  is  personally  liable  for  these 
injuries.  And  in  addition  to  that  lia- 
bility, the  corpus  of  the  lessor  company, 
by  virtue  of  the  Constitution  and  stat- 
utes, is  also  liable." 

Where  a  railroad  made  a  contract  with 
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a  receiver  of  another  road  to  operate  it, 
under  a  statute  authorizing  such  a  con- 
tract "upon  such  terms  as  may  be 
agreed,"  a  provision  that  the  lessee  was 
not  to  be  responsible  for  any  accident 
or  damages  on  the  line  of  the  road 
leased,  and  should  be  indemnified  there- 
for, was  held  valid.  South  Carolina 
&  G.  R.  Co.  v.  Carolina,  C.  G.  & 
C.  R.  Co.  (1899)  93  Fed.  543.  The 
court  said:  "If  .  .  .  such  damages 
are  due  to  his  recklessness  or  gross  care- 
lessness, he  should  not  be  reimbursed 
therefor;  but  if  the  damages  are  due  to 
mere  carelessness  or  negligence  of  the 
servants  employed  by  him  in  the  oper- 
ation of  the  road,  and  he  employed  them 
without  the  knowledge  that  they  were 
careless,  exercising  due  care  in  their 
selection,  .  .  .  the  petitioner  is  en- 
titled to  be  reimbursed  therefor." 

But  Under  Texas  Rev.  Stat.  1911,  arts, 
6687,  6688,  requiring  railroad  companies 
to  interchange  loaded  cars  with  each 
other  at  junction  points,  it  was  held  that 
a  railroad  was  not  liable  for  injuries 
caused  by  another  railroad  on  its  tracks 
while  being  used  for  the  purpose  re- 
quired by  the  statute.  Broughton  v. 
Gulf,  C.  &  S.  F.  R.  Co.  (1916)  —  Tex. 
Civ.  App.  — ,  186  S.  W.    354. 

The  same  was  held  in  Jolly  v.  Mis- 
souri, K.  &  T.  R.  Co.  (1905)  38  Tex.  Civ, 
App.  332,  85  S.  W.  837,  former  appeal 
in  .(1903)  31  Tex.  Civ.  App.  512,  72 
S.  W.  871,  where  a  horse  was  frightened 
by  a  car  at  a  junction  track. 

IX.  Res  judicata  and  suits  pending. 

A  suit  pending  in  the  Federal  court 
against  the  lessee  was  held  not  to  bar  an 
action  in  the  state  court  against  the  les- 
sor for  injuries  to  an  employee  of  the 
lessee.  This  court  would  not  be  bound 
by  the  rulings  in  the  Federal  court 
Logan  v.  Atlanta  &  C.  Air  Line  R.  Co. 
(1909)  82  S.  C.  518,  64  S.  E.  515. 

And  where  the  lessee  had  removed  an 
action  against  it  to  the  Federal  court, 
it  was  held  that  this  would  not  abate  an 
action  against  the  lessor  for  the  same 
cause  of  action,  the  death  of  the  engi- 
neer while  in  the  employ  of  the  lessee. 
Mayfield  v.  Atlantic  &  C.  Air  Line  R. 
Co.  (1908)  79  S.  0.  558,  61  S.  E.  106. 

A  judgment  in  favor  of  the  Pullman 
Company  in  a  suit  by  a  brakeman  against 
it  and  the  railroad  was  held  not  to  bar 
an  action  by  the  railroad  against  the 
Pullman  Company  for  reimbursement  on 
paying  the  judgment  against  the  rail- 
road. Pullman  Co.  v.  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  (1912)  147  Ky.  498,  144 
S.  W.  385. 
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An  action  was  brought  against  two 
railroads  where  the  station  master  of  one 
was  killed  by  a  train  of  the  other  while 
he  was  crossing  the  tracks  of  the  first. 
The  complaint  alleged  that  defendants 
"were  using  jointly  certain  traeks."  A 
judgment  in  favor  of  one  defendant  was 
held  not  to  bar  a  judgment  against  the 
other.  There  was  no  relation  of  lessor 
and  lessee,  and  they  were  not  joint  tort- 
feasors. Humason  t.  Michigan  C.  R.  Co. 
(1913)  176  HL  App.  329. 

The  "Crosstown  Street  Railroad  Com- 
pany" owned  the  franchises.  The  Inter- 
national, which  owned  all  the  stock  in 
the  Crosstown,  operated  the  line  not  as 
authorized  lessee,  but  under  an  agree- 
ment which  merely  provided  that  the 
roads  may  "run  their  cars  on  each  other's 
lines  interchanging."  Both  companies 
were  jointly  and  severally  liable  for  the 
wrongful  acts  of  the  International  em- 
ployees. It  was  held  that  a  judgment 
in  favor  of  the  "Crosstown"  would  not 
bar  a  subsequent  action  against  the  other 
company  for  causing  an  accident  by 
throwing  bundles  of  papers  in  the  high- 
way. Jepson  v.  International  R.  Co. 
(1913)  80  Misc.  247,  140  N.  Y.  Supp. 
Ml,  affirmed  in  (1914)  163  App.  Div. 
933,  147  N.  Y.  Supp.  1188,  which  is 
affirmed  in  (1917)  220  N.  Y.  731,  116 
K.  E.  1053. 

And  a  judgment  in  favor  of  the  state 
against  the  lessor  for  a  penalty  was  held 
no  bar  to  an  action  against  the  lessee, 
for  failing  to  have  closets  at  one  of  its 
stations,  as  required  by  statute.  State 
v.  Southern  Kansas  R.  Co.  (1906)  — 
te.  Civ.  App.  — ,  99  S.  W.  167. 

But  a  judgment  by  the  lessor  railroad 
against  the  plaintiff  in  an  action  for 
injuries  caused  by  the  lessee  was  held  to 
bar  an  action  against  .the  lessee  for  the 
same  cause  of  action.  Jenkins  v.  Atlan- 
tic Coast  Line  R.  Co.  (1911)  89  S.  0. 
408,  71  S.  E.  1010.  The  court  said :  "As 
the  liability  of  the  C.  N.  &  L.  is  predi- 
cated upon  that  of  the  defendant,  and 
as  it  would  be  liable  for  anything  for 
which  the  defendant  is  liable,  in  respect 
to  the  matter  complained  of,  the  logical 
conclusion  necessarily  is  that  if  the  C. 
S.  &  L.  is  not  liable,  the  defendant  is 
not." 

And  after  a  judgment  was  rendered 
against  a  railroad  company  for  damages 
to  property  caused  by  the  construction 
of  a  railroad,  it  ws  held  that  a  lessee 
could  not  be  sued  for  the  same  matter. 
Marshall  v.  Wichita  &  M.  Valley  R.  Co. 
(1915)  96  Kan.  470,  152  Pac.  634. 

The  Atlantic  Coast  Line  R.  Company 
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leased  its  trains,  officers,  operatives,  and 
cars  while  on  the  Columbia  N.  &  L.  R. 
for  19  cents  a  mile  for  each  mile  of  the 
run  and  a  stipulated  car  hire,  the  latter 
road  to  be  liable  for  all  damages  arising 
from  any  accident  to  said  train  on  the 
line  of  said  company  between  Columbia 
and  Laurens.  It  was  held  that  a  judg- 
ment against  the  lessee  in  favor  of  an 
injured  passenger  would  be  a  bar  to  a 
subsequent  suit  against  the  lessor,  as  the 
action  could  not  be  split.  Jenkins  v. 
Atlantic  Coast  Line  R.  Co.  (1910)  179 
red.  535. 

The  company  owning  the  tracks  was 
held  liable  where  an  injury  resulted  from 
the  negligent  or  unlawful  operation  of  a 
railroad,  whether  by  the  corporation  to 
which  the  franchise  was  granted,  or  by 
another  corporation  which  the  propri- 
etary company  permits  to  use  its  track. 
Anderson  v.  West  Chicago  Street  R.  Co. 
(1902)  200  111.  329,  65  N.  E.  717.  But 
if  suit  is  brought  against  the  lessor  for 
the  tort  of  the  lessee  and  a  verdict  of 
not  guilty  is  rendered,  no  actionable 
wrong  could  have  been  committed  by  the 
lessee,  for  it  is  the  lessee's  wrong  that 
constitutes  the  basis  of  the  action 
against  the  lessor.  A  judgment  against 
the  lessee  would  be  a  bar  to  a  suit 
against  the  lessor. 

See  also  Louisville  Bridge  Co.  v. 
Sieber  (1914)  157  Ky.  151,  162  S.  W. 
804,  supra,  VIII.  I.  T. 


KENTUCKY  COURT  OF  APPEALS. 

PITTSBURG,  CINCINNATI,  CHICAGO,  & 
ST.  LOUIS  RAILWAY  '  COMPANY, 
Appt., 

v. 

VALENTINE   T.   COLLARD,   Admr.,  etc., 
of  Samuel  T.  Collard,  Deceased. 

(170  Ky.  239,  185  S.  W.  1108.) 

Master  and  servant  —  Federal  Employ- 
ers* Liability  Act  —  dependence  of 
parents. 

1.  Proof   of   actual   contributions   by   a 

'■  '■ 

Note.  —  As  to  character  and  sufficiency 
of  evidence  to  show  pecuniary  loss  to  parents 
by  death  of  child,  see  annotation  following 
this  case,  post,  279,  and  references  therein 
to  annotation  on  related  questions. 

Generally  as  to  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  Employ- 
ers' Liability  Act,  see  notes  in  47  L.R.A. 
(N.S.)  38,  and  L.R.A.1915C,  47.  For  later 
cases  and  notes,  see  the  L.R.A.  Indexes  un- 
der the  title,  "Master  and  Servant,"  sub- 
title, "Duty  and  liability  of  master  to  ser- 
vant." 
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child  to  a  parent  is  not  necessary  to  estab- 
lish pecuniary  loss  to  the  latter  by  the 
former's  death  so  as  to  entitle  him  to  dam- 
ages under  the  Federal  Employers'  Liability 
Act. 

For  other  cases,  see  Death,  II.  b,  in  Dig. 
1-62  N.  S. 

Damages  —  death  —  Federal    Employ- 
ers' Liability  Act. 

2.  An  award  to  a  father,  under  the  Fed- 
eral Employers'  Liability  Act,  of  a  sum 
which  would  represent  $60  per  month  dur- 
ing his  life  expectancy,  is  excessive,  where 
the  son  was  earning  only  $100  per  month 
at  the  time  of  his  death  and  had  others  who 
looked  to  him  for  support. 

For  other  cases,  see  Damages,  III.  i,  4,  b, 
in  Dig.  1-52  N.  6. 

Appeal  —  excessive  recovery  —  reversal. 

3.  One  who,  by  reason  of  an  apportioning 
of  the  damages  awarded  under  the  Federal 
Employers'  Liability  Act  which  allows  one 
claimant  an  amount  greatly  in  excess  of 
what  he  is  entitled  to,  will  be  required  to 
pay  more  than  is  justly  due,  is  entitled  to 
a  reversal  of  the  judgment. 

For  other  cases,  see  Appeal  and  Error,  VII. 
I,  2,  b,  in  Dig.  1-52  N.  8. 

Same  —  partial     correctness  —  entire 
reversal. 

4.  The  award  of  an  excessive  amount  to 
one  of  several  claimants  under  the  Federal 
Employers'  Liability  Act  entitles  defendant 
to  a  reversal  of  the  whole  judgment  al- 
though the  amounts  awarded  the  others 
were  proper. 

For  other  cases,  see  Appeal  and  Error,  VII. 
I,  2,  b,  in  Dig.  1-52  N.  8. 

Evidence  —  action     for     death  —  testi- 
mony in  other  cause. 

5.  Upon  the  question  of  the  right  of  a 
father  to  recover  for  the  death  of  his  son 
under  the  Federal  Employers'  Liability  Act, 
evidence  given  by  the  son  in  a  divorce  pro- 
ceeding between  his  father  and  mother  is 
not  admissible  as  tending  to  show  his  gen- 
eral attitude  towards  his  father. 

For  other  cases,  see  Evidence,  XL  r,  in  Dig. 
1-52  N.  S. 

Same  —  award  of  custody  of  child. 

6.  In  an  action  by  a  father  to  recover  for 
the  death  of  his  son  under  the  Federal 
Employers'  Liability  Act,  evidence  is  not 
admissible  that  custody  of  the  son  was 
awarded  the  mother  in  a  divorce  proceed- 
ing between  the  parties. 

For  other  cases,  see  Evidence,  XI.  r,  in  Dig. 
1-52  N.  8. 

Death  —  action     by     administrator  — 
compromise    by    beneficiary  —  effect. 

7.  A  compromise  with  the  beneficiary  is 
no  defense  to  an  action  under  the  Federal 
Employers'  Liability  Act  by  the  adminis- 
trator to  recover  damages  for  the  death  of 
an  employee  for  the  benefit  of  those  depend- 
ent on  him  for  support. 

For  other  cases,  see  Death,  IV.  in  Dig.  1-52 
N.  8. 
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(May  17,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Branch,  Fourth 
Division  of  the  Circuit  Court  for  Jefferson 
County,  in  favor  of  plaintiff  in  an  action 
brought  under  the  Federal  Employer's  Lia- 
bility Act  to  recover  damages  for  the 
wrongful  death  of  his  son.    Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Charles  H.  Gibson  and  Wil- 
liam W.  Crawford,  for  appellant. 

Messrs.  John  C.  Graham  and  O'Doherty 
&  Yonts,  for  appellee. 

Clay,  C,  filed  the  following  opinion: 
Samuel  T.  Collard,  a  fireman  in  the  em- 
ploy of  the  Pittsburg,  Cincinnati,  Chicago, 
&  St.  Louis  Railway  Company,  was  killed 
in  a  collision  near  Indianapolis  on  May  19, 
1913.  His  father,  Valentine  T.  Collard, 
qualified  as  his  administrator,  and  brought 
this  action  under  Federal  Employers'  Lia- 
bility Act  to  recover  damages  for  his  death. 
The  trial  resulted  in  a  verdict  for  $10,000, 
$6,500  of  which  was  apportioned  to  the 
father,  and  $3,500  to  the  mother  of  the  de- 
cedent. The  railway  company  appeals.  The 
principal  ground  urged  for  a  reversal  is 
that  the  verdict  is  grossly  excessive.  In 
this  connection  it  is  insisted  that  the  father 
was  not  entitled  to  recover  at  all,  and  that 
the  sum  apportioned  to  the  mother  is 
largely  in  excess  of  what  she  should  have 
received. 

Briefly  stated,  the  facts  are  as  follows: 
Valentine  T.  Collard  and  his  wife,  Martha 
E.  Collard,  lived  on  a  small  farm  in  Gray- 
son county,  Ky.  Several  years  before  the 
accident  resulting  in  the  death  of  the  dece- 
dent they  separated,  and  on  January  18, 
1911,  Martha  E.  Collard  was  awarded  a  di- 
vorce from  her  husband.  By  the  judgment 
of  divorce  she  was  awarded  the  custody  and 
control  of  Samuel  T.  Collard,  who  was  then 
an  infant,  and  her  husband  waived  and  dis- 
claimed all  control  over  him  or  his  services. 
For  a  short  time  after  the  separation  the 
decedent,  Samuel  T.  Collard,  remained  with 
his  father,  but  upon  the  entry  of  the  judg- 
ment in  the  divorce  case  he  went  to  live 
with  his  mother  and  remained  with  her  un- 
til January,  1913,  when  he  went  to  work  for 
the  railway  company  as  an  extra  fireman. 
In  adjusting  their  property  rights  Valentine 
T.  Collard  conveyed  to  his  wife  a  small 
farm  consisting  of  about  75  acres.  At  the 
time  of  the  accident  this  farm  was  fairly 
well  stocked.  While  decedent  was  in  the 
employ  of  the  railway  company  his  father 
owned  a  farm  consisting  of  about  100  acres, 
on  which  there  was  personal  property  worth 
about  $125. 
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The  evidence  for  plaintiff  tends  to  show 
that  the  decedent  performed  some  work  for 
his  father  while  living  with  him,  and  that 
after  leaving  his  father's  home  he  worked 
on  his  mother's  farm.     At  that  time  there 
lived  with  his  mother  a  grown  sister  and 
an  infant  brother.    In  the  month  of  Janu- 
ary, 1913,  decedent  left  the  farm  in  Gray- 
son county  and  went  to  Indianapolis.   There 
he  obtained  employment  with  the  railway 
company  as  an  extra  fireman.     While  on 
duty  his  wages  amounted  to  about  $100  per 
month.    At  the  time  of  his  death  he  was 
twenty-two    years    of    age    and    in    sound 
health.     After  moving  to  Indianapolis  he 
sent  to  his  sister,  who  was  a  school-teacher 
and  lived  with  her  mother,  at  one  time  $3, 
at  another  time  $21,  and  at  another  time 
130.    The  first  sum  was  sent  to  pay  the 
interest  on  a  note  which  he  and  his  mother 
owed;  the  second  sum  was  sent  to  pay  on 
another  small  note  which  he  himself  owed 
and  on  which  his  mother  was  surety;  the 
third  sum  was  sent  to   discharge  a  note 
which  his  sister  owed,  and  which  was  given 
for  a  horse  to  be  used  on  the  farm.    These 
were  all  the  remittances  which  he  made. 
It  further  appears  that  some  years  before 
be  went  to  Indianapolis  he  gave  his  father 
&  With  this  exception,  he  never  made  any 
contribution  to  the  support  of  his  father. 
The  father  says  that  he  did  not  work  on 
hi*  farm  because  he  was  too  feeble  to  do 
so.   He  employed  one  or  two  men  for  that 
purpose,  and  superintended  their  work.   The 
last  year  he  did  not  make  enough  to  sup- 
port himself.    In  addition  to  the  foregoing 
mdence,   Sherman  Beatty,  a  witness  for 
plaintiff,    testified    that    he    met    decedent 
some  time  before  he  went  to  Indianapolis, 
and  decedent  said  that  he  wanted  to  make 
some  money,   so   that   he   could   help    his 
mother  and  father.    In  this  conversation  he 
stated  that  he  wanted  to  help  them  both; 
that  his   father  was  getting  old  and  his 
health  was  failing  him  and  he  needed  some 
assistance.    John  R.  Langley,  a  farmer  liv- 
ing near  V.  T.  Collard,  stated  that  in  Janu- 
ary, 1913,  he  saw  decedent,  and  remarked 
t<  decedent  that  his  father  might  have  to 
hive  some   help,   whereupon    decedent   re- 
plied:    "I  will  help  him  all  I  am  able  to. 
Tell  him  I  will  be  down  there."    Decedent 
further  said  that,  if  it  took  money  to  help 
his  father,  and  he  worked  and  made  it,  he 
vould  let  his  father  have  it.    James  A.  Mil- 
liner, another  friend  of  V.  T.  Collard,  stated 
that  decedent  in  a  conversation  with  him 
said  that  after  he  got  to  Indianapolis  and 
got  to  making  money  he  intended  to  help 
both  his  father  and  mother.     Ed.  Milliner 
testified  that  decedent  told  him  that  he  did 
not  have  anything  against  his  father,  and 
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would  help  him  just  as  quickly  as  he  ever 
did.  Harry  Dean  testified  that  in  the  win- 
ter of  1911  he  saw  decedent  attending  his 
father's  mill,  and  asked  him  what  he  was 
doing  there.  Decedent  said  that  he  was 
attending  to  the  mill  for  his  father,  and 
that  he  thought  as  much  of  his  father  as 
he  did  of  his  mother,  and  expected  to  help 
him  out  as  long  as  he  lived.  W.  E.  White- 
field  stated  on  the  witness  stand  that  he 
and  V.  T.  Collard  met  the  decedent  one  day. 
V.  T.  Collard  invited  the  decedent  to  come 
and  see  him,  and  the  latter  said  he  would. 
N.  M.  Langley  testified  that  he  met  dece- 
dent a  short  time  before  his  death,  and 
decedent  said  that  he  was  not  going  to 
have  anything  to  do  with  the  troubles  of 
his  father  and  mother,  but  that  he  was 
going  to  get  a  job  and  treat  them  both 
alike. 

On  the  other  hand,  the  testimony  for  the 
defendant  tends  to  show  that  decedent's 
relations  with  his  father  were  not  very 
cordial,  and  that  decedent  repeatedly  stated 
that  he  would  not  help  his  father.  For 
instance,  two  witnesses  testified  to  the  fact 
that  on  one  occasion,  after  decedent  had 
refused  to  give  his  father  his  wages,  his 
father  drew  a  knife  on  him  and  threatened 
to  do  him  bodily  harm.  Walter  Collard,  a 
brother  of  decedent,  testified  that  he  heard 
decedent  say  that  he  would  not  contribute 
anything  to  his  father's  support.  Minnie 
Collard,  decedent's  sister,  says  that  when 
decedent  was  about  to  leave  she  begged 
him  not  to  go,  and  remarked  that  his  father 
would  collect  his  wages.  Decedent  replied 
that  his  father  could  never  do  that,  be- 
cause he  would  never  get  another  cent  he 
made.  Another  sister,  Ida  Burkhead,  testi- 
fied that  she  heard  decedent  say,  after  his 
and  his  father's  return  from  Louisville,  that 
his  father  would  never  get  a  dollar  of  his 
money.  George  Collard,  another  brother  of 
decedent,  testified  that  he  heard  decedent 
say  that  his  father  would  never  get  a  cent 
of  his  money.  Another  brother,  Marvin 
Collard,  also  stated  that  he  heard  dece- 
dent say  that  he  was  going  to  stay  away 
and  work  for  his  ma,  and  that  his  pa 
wouldn't  get  any  more  of  his  wages.  Harri- 
son Langley,  a  farmer  friend,  testified  that 
he  had  a  conversation  with  V.  T.  Collard 
with  reference  to  his  son  S.  T.  Collard,  and 
that  V.  T.  Collard  said  he  could  get  along 
without  his  help,  and  hoped  he  would  see 
the  time  when  his  son  would  ask  for  help. 
Mrs.  Hackett  testified  that  after  the  de- 
cree of  divorce  was  entered  decedent  said 
to  her  that  he  had  a  new  boss  now,  and 
she  was  his  mother,  and  he  was  ready  to  go 
to  work  and  support  her.  He  further  said 
that  he  never  expected  to  do  another  day's 
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work  so  long  as  his  father  got  his  wages. 
Decedent's  sister  Minnie  also  testified  that 
decedent  said  he  was  bound  to  go  away  to 
work  and  pay  his  debts  so  that  he  could 
make  a  living  without  being  in  debt  to  his 
mother,  and  that  decedent  also  said  that  he 
intended  to  return  to  the  farm.  It  further 
appears  that  at  the  time  of  decedent's  death 
V.  T.  Collard  was  sixty-six  or  sixty-seven 
years  of  age,  while  decedent's  mother,  M.  E. 
Collard,  was  fifty-six  or  fifty-seven  years  of 
age,  and  that  the  former  had  an  expectancy 
of  11.48  years,  and  the  latter  an  expec- 
tancy of  17.20  years. 

In  cases  of  this  character  the  damages 
are  such  as  flow  from  the  deprivation  of  the 
pecuniary  benefits  which  the  beneficiaries 
might  have  reasonably  received  if  the  dece- 
dent had  not  died  from  his  injuries.  To 
support  a  recovery,  therefore,  there  must 
appear  some  reasonable  expectation  of  pecu- 
niary assistance  or  support  of  which  the, 
beneficiaries  have  been  deprived.  The  dam- 
age is  limited  strictly  to  the  financial  loss 
sustained  by  the  beneficiaries.  Michigan  C. 
R.  Co.  v.  Vreeland,  227  U.  S.  59,  57  L.  ed. 
417,  33  Sup.  Ct.  Rep.  192,  Ann.  Cas.  1914C, 
176;  Gulf,  C.  &  S.  F.  R.  Co.  v.  McGinnis, 
228  U.  S.  175,  57  L.  ed.  785,  33  Sup.  Ct. 
Rep.  426,  3  N.  C.  C.  A.  806.  In  constru- 
ing acts  similar  to  the  Federal  Employers' 
Liability  Act  many  of  the  courts  have  held 
that  in  order  to  sustain  a  claim  for  dam- 
ages it  is  necessary  for  the  plaintiff  to 
show  that  the  deceased  during  his  lifetime 
gave  actual  assistance  to  the  beneficiaries 
by  way  of  money,  services,  or  other  mate- 
rial benefits,  which,  in  reasonable  proba- 
bility, would  have  continued  but  for  his 
death.  Hillebrand  v.  Standard  Biscuit  Co. 
139  Cal.  233,  73  Pac.  163,  14  Am.  Keg.  Rep. 
620;  Fordyce  v.  McCants,  61  Ark.  509,  4 
L.R.A.  296,  14  Am.  St.  Rep.  69,  11  S.  W. 
694;  Cherokee  &  P.  Coal  &  Min.  Co.  v. 
Limb,  47  Kan.  469,  28  Pac.  181,  15  Am. 
Neg.  Cas.  11;  Schnate  v.  Philadelphia  & 
R.  R.  Co.  160  Pa.  602,  28  Atl.  952;  Rhoads 
v.  Chicago  &  A.  R.  Co.  227  111.  328,  11 
L.R.A.(N.S.)  623,  81  N.  E.  371,  10  Ann.  Cas. 
111.  On  the  other  hand,  other  courts  have 
sustained  a  finding  that  there  was  reason- 
able expectation  of  pecuniary  benefit,  al- 
though the  evidence  fell  short  of  Bhowing 
that  assistance  was  actually  rendered  be- 
fore death.  In  the  case  of  Michigan  C.  R. 
Co.  v.  Vreeland,  supra,  the  leading  case 
bearing  on  the  question  of  damages  under 
the  Federal  Employers'  Liability  Act,  the 
United  States  Supreme  Court  declared  that 
the  Federal  act  was  practically  identical 
with  the  first  act  which  ever  provided  for 
a  cause  of  action  arising  out  of  the  death 
of  a  human  being,  that  of  9  and  10  Vie- 
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toria,  known  as  Lord  Campbell's  Act.  In 
the  early  English  case  of  Franklin  v.  South- 
eastern R.  Co.  3  Hurlst.  &  N.  211,  157  Eng. 
Reprint,  448,  Pollock,  J.,  said:  "We  do 
not  say  that  it  was  necessary  that  actual 
benefit  should  have  been  derived;  a  rea- 
sonable expectation  is  enough,  and  such 
reasonable  expectation  might  well  exist, 
though,  from  the  father  not  being  in  need, 
the  son  had  never  done  anything  for  him." 

This  case  was  approved  in  Dalton  v. 
Southeastern  R.  Co.  4  C.  B.  N.  S.  303,  140 
Eng.  Reprint,  1098,  27  L.  J.  C.  P.  N.  S.  227, 
4  Jut.  N.  S.  711,  6  Week.  Rep.  574,  and  the 
latter  case  was  cited  with  approval  by 
Lord  Haldane  in  Taff  Vale  R.  Co.  v.  Jen- 
kins [1913]  A.  C.  1,  wherein  he  used  the 
following  language:  "The  action  is  brought 
under  Lord  Campbell's  Act  by  the  father 
on  behalf  of  himself  and  the  mother  for 
damages  for  the  loss  of  the  daughter.  Now, 
we  have  heard  a  good  deal  of  authority  cited 
as  to  what  the  foundation  of  such  an  action 
is,  but  I  do  not  think  there  is  much  diffi- 
culty in  coming  to  a  conclusion  as  to  the 
principles  which  underlies  those  authorities. 
The  basis  is  not  what  has  been  called  sola- 
tium, that  is  to  say,  damages  given  for 
injured  feelings  or  on  the  ground  of  senti- 
ment, but  damages  based  on  compensation 
for  a  pecuniary  loss.  But  then,  loss  may 
be  prospective,  and  it  is  quite  clear  that 
prospective  loss  may  be  taken  into  account. 
It  has  been  said  that  this  is  qualified  by 
the  proposition  that  the  child  must  be 
shown  to  have  been  earning  something  be- 
fore any  damages  can  be  assessed.  I  know 
of  no  foundation  in  principle  for  that 
proposition,  either  in  statute  or  in  any 
doctrine  of  law  which  is  applicable;  nor  do 
I  think  it  is  really  established  by  the  au- 
thorities, when  you  examine  them.  .  .  . 
As  regards  the  judgment  in  the  court  be- 
low, I  have  already  indicated  that  in  my 
view  the  real  question  is  that  which  Willes, 
J.,  defines  in  one  of  the  cases  quoted  to  us 
(Dalton  v.  Southeastern  R.  Co.  supra): 
'Aye  or  no,  was  there  a  reasonable  expecta- 
tion of  pecuniary  damages  ?' " 

In  the  case  of  Hopper  v.  Denver  &  R.  G. 
R.  Co.  84  C.  C.  A.  25,  155  Fed.  277,  Judge 
Van  Devanter,  now  Mr.  Justice  Van  Devan- 
ter,  said:  "Another  reason  assigned  by  the 
circuit  court  for  directing  a  verdict  for  the 
defendant  was  that  there  was  no  evidence 
of  any  pecuniary  injury  to  the  plaintiff 
from  the  death  of  the  daughter.  In  sub- 
stance, the  evidence  was  as  follows:  When 
the  deceased  was  two  years  old,  the  mother 
died  at  the  family  home  in  Texas,  and 
shortly  thereafter  the  child  was  taken  by 
the  father  to  an  aunt  near  Greenfield,  Mis- 
souri, with  whom  she  lived  until  she  was 
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sixteen.    He  then  sent  her  to  a  school  at 
Farkville,  Missouri,  that  the  might  prepare 
herself  for  teaching,  and  he  paid  the  ex- 
penses incident  thereto.     She  had  been  in 
this  school  three  years,  and  was  on  a  visit 
to  a  sister  in  Colorado  when  she  met  her 
death.     She   was   sympathetic,   ambitious, 
industrious,  of  good   health,   fond   of   her 
father,  and  wanted  to  keep  house  for  him, 
hot  had  not  as  yet  rendered  any  service  to 
Urn  or  made  any  contribution  to  his  sup- 
port.   After  the  mother  died  the  father 
continued  to  reside  in  Texas,  but  broke  up 
housekeeping.    He  was  chiefly  engaged  as  a 
trayeling  machinist,  and   sometimes  as  a 
farm  laborer,  his  earnings  being  about  $50 
per  month.    He  had  not  married  again,  and 
was  sixty  years  old.    Considering  this  evi- 
dence in  the  light  of  the  natural  influence 
or  prompting   of  filial   ties,   We  think  it 
would  have  sustained  a  finding  that  there 
was  a  reasonable  expectation  of  substan- 
tial, though  not  large,  pecuniary  benefit  to 
the  father  from  a  continuance  of  the  life 
of  the  daughter.     Pierce  v.   Connors,   20 
Oolo.   178,    182,   46   Am.   St.   Rep.   279,   37 
fa.  721;    Mollie   Gibson   Consol.    Min.    & 
Mill  Co.  v.   Sharp,  5  Colo.  App.  321,  38 
Pie.  860;  Swift  &  Co.  v.  Johnson,  1  L.R.A. 
(N.S.)  1161,  71  C.  C.  A.  619,  138  Fed.  867. 
In  the  recent  case  of  Dooley  v.  Seaboard 
Air  Line  R.  Co.  163  N.  C.  454,  L.R.A.1916B, 
185,  79  S.  E.  970,  which  arose  under  the 
Federal  Employers'  Liability  Act,  the  su- 
preme court  of  North  Carolina,  in  a  well- 
eonsidered  opinion,  also  reached  the  conclu- 
sion that  it  is  not  necessary  to  prove  that 
the  son  had  made  actual  contributions  to 
the  support  of  the  parent  in  order  to  estab- 
lish a  reasonable  expectation   of  a  pecu- 
niary benefit  from  the  continuance  of  the 
He  of  the  son.    And,  in  the  absence  of  a 
different  ruling  by  the   Federal   Supreme 
Court,  we  are  inclined  to  the  same  opin- 
ion.   A  contrary  rule  would  frequently  re- 
mit in  great  injustice.    A  young  man  who 
had  never  been  in  a  position  to  render  ma- 
terial assistance  to  his  parents  might  go  to 
work  with  the  fixed  purposes  of  contribut- 
ing to  their  support,  and  yet  his  parents, 
who  would   have  every  reason  to   expect 
pecuniary  benefits  from  the  continuance  of 
hia  life,  would  be  denied  a  recovery  because 
he  was  suddenly  killed  before  he  had  an 
opportunity  to  render  them  any  practical 
usistanee.    Considered  from  the  standpoint 
of  the  mother,  the  question  is  not  so  ma- 
terial   The  evidence  shows  that  he  lived 
on  the  farm  with  his  mother  aad  rendered 
her  material    service    while    there.     After 
Waving  the  farm  and  going  to  work  for  the 
railroad,  he  was  in  its  -employ  enly  a  few 
weeks  when  he  was  killed.     During  that 

ULA.UU8B.  '. 


time  he  used  a  portion  of  his  earnings  in 
discharging,  not  only  his  personal  debts, 
but  a  joint  debt  of  his  and  his  mother's. 
This  evidence,  we  think,  was  sufficient  to 
authorize  the  submission  of  the  question  to 
the  jury  and  to  support  a  finding  in  the 
mother's  favor  of  $3,500.  When  we  come 
to  consider  the  case  of  the  father,  there  is 
considerable  evidence  to  the  effect  that  the 
son  did  not  intend  to  contribute  to  his  sup- 
port. On  the  other  hand,  a  number  of  wit- 
nesses, who  saw  the  son  before  he  went  to 
work,  emphatically  declared  that  the  son 
stated  to  them  that  he  was  going  to  work 
and  contribute  to  the  support  of  both  his 
father  and  his  mother.  Even  though  the 
son  made  no  contributions  to  his  father's 
support,  we  conclude  that  his  declarations 
of  purpose  were  sufficient  to  authorise  a 
finding  of  damages  in  the  father's  favor. 
However,  we  conclude  that  a  finding  of 
$6,500  in  his  favor  is  excessive.  The  fa- 
ther's expectancy  was  only  11.48  years. 
In  order  to  pay  his  father  this  sum,  the 
son,  had  he  lived,  would,  in  addition  to 
making  a  reasonable  provision  for  his 
mother,  have  had  to  make  his  father  a 
monthly  allowance  of  about  $00.  Whether 
viewed  in  the  light  of  the  wages  he  was 
then  receiving,  or  in  the  light  of  a  possible 
increase  of  salary  which  after  a  few  years 
of  service  he  might  have  obtained,  it  is 
clear,  we  think,  that  the  evidence  fails  to 
show  any  reasonable  expectation  of  such  a 
sum.  On  the  contrary,  the  allowance  made 
is  so  high  as  to  strike  us  at  first  blush  as 
being  the  result  of  prejudice  and  passion. 

But  it  is  insisted  that  under  the  rule 
laid  down  in  the  recent  case  of  Central  Ver- 
mont R.  Co.  v.  White,  238  XJ.  S.  507,  59 
L.  ed.  1433,  35  Sup.  Ct.  Rep.  865,  Ann.  Cas. 
1916B,  252,  9  N.  C.  C.  A.  265,  the  apportion- 
ment of  the  damages  does  not  concern  the 
defendant,  and  the  fact  that  an  excessive 
sum  was  apportioned  to  one  of  the  benefi- 
ciaries affords  no  ground  for  reversal.  That 
case,  however,  does  not  go  to  the  extent 
claimed.  It  merely  ruled  that  a  failure  to 
apportion  the  damages  in  an  action  by  the 
administrator  for  the  benefit  of  the  widow 
and  minor  child  of  the  decedent  afforded  no 
ground  for  reversal.  It  did  not  modify  the 
rule  that  a  failure  to  apportion  the  dam- 
ages was  reversible  error  if  the  defendant 
could  show  that  it  was  injured  by  such  fail- 
ure. In  the  present  case,  however,  there 
was  an  apportionment,  and  the  damages 
apportioned  to  one  of  the  beneficiaries  were 
exeeasive.  By  reason  of  this  fact  the 
amount  of  the  verdict  was  largely  in- 
creased, and  the  defendant  was  required  to 
pay  more  than  it  should  have  bean  required 
to*  pay.     That  being  true,  defendant  was 
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dearly  prejudiced,  and  is  therefore  entitled 
to  a  reversal. 

It  remains  to  determine  whether  or  not 
the  finding  in  favor  of  the  mother  should 
stand  and  a  new  trial  be  ordered  on  the 
claim  of  the  father,  or  a  reversal  of  the 
entire  judgment  should  be  ordered.  It  seems 
to  us  that  the  Federal  Employers'  Liability 
Act  plainly  contemplates  that,  even  where 
there  are  two  or  more  beneficiaries,  there 
should  be  but  one  action,  one  trial,  and  one 
verdict,  and  that  in  a  case  like  this  the 
same  jury  that  returns  the  verdict  should 
apportion  the  damages.  On  the  one  hand, 
each  beneficiary  is  entitled  to  recover  the 
pecuniary  benefits  of  which  he  has  been 
deprived  by  the  death.  On  the  other  hand, 
the  defendant  should  not  be  required  to  pay 
more  than  the  aggregate  of  the  damages 
sustained  by  each.  In  order  to  reach  a  con- 
,  elusion  that  will  be  fair  and  just  to  the 
beneficiaries,  on  the  one  hand,  and  the  de- 
fendant, on  the  other,  it  is  necessary  not 
only  to  view  the  claim  of  each  beneficiary 
in  connection  with  the  particular  facts  af- 
fecting him,  but  to  take  a  comprehensive 
survey  of  all  the  facts  and  circumstances 
bearing  on  the  claims  of  all  the  beneficia- 
ries and  the  entire  liability  of  the  defend- 
ant. This  cannot  be  done  if  separate  juries 
are  permitted  to  find  separate  damages  for 
different  beneficiaries.  We  therefore  con- 
clude that,  when  the  verdict  is  excessive  by 
reason  of  the  excessive  apportionment  to 
one  of  the  beneficiaries,  the  ends  of  justice 
require  that  the  entire  judgment  shall  be 
reversed  for  a  new  trial  before  a  jury,  with 
full  power  to  fix  defendant's  entire  liability, 
and  make  a  proper  apportionment  of  the 
damages  among  the  beneficiaries  entitled  to 
recover. 

Another  error  relied  on  is  the  exclusion 
of  certain  portions  of  the  deposition  of  the 
decedent  given  in  the  divorce  case  between 
his  mother  and  father.  We  think  this  evi- 
dence was  properly  excluded,  because  it  did 
not  illustrate  decedent's  general  attitude  of 
mind  towards  his  father,  but  only  his  atti- 
tude of  mind  growing  out  of  particular  cir- 
cumstances which  had  long  since  passed 
away. 

Complaint  is  also  made  of  the  exclusion 
of  the  agreed  judgment  of  divorce,  whereby 
the  possession  of  the  decedent  was  surren- 
dered by  the  father  to  the  mother.     This 


evidence  was  properly  excluded.  The  sur- 
render of  the  decedent  was  only  during  his 
minority.  It  by  no  means  follows  that, 
because  in  the  settlement  of  a  divorce  pro- 
ceeding the  custody  of  a  child  is  surrendered 
by  the  father  to  the  mother,  the  father 
cannot  entertain  a  reasonable  expectation 
of  pecuniary  assistance  from  the  child  after 
he  attains  his  majority.  The  circumstance 
is  too  slight  to  have  any  probative  value. 

During  the  progress  of  the  action  Martha 
E.  Collard,  mother  of  the  decedent,  filed  an 
intervening  petition,  in  which  she  stated 
that  she  had  settled  with  the  railroad  com- 
pany and  desired  no  judgment  in  her  favor. 
The  court  refused  to  allow  her  to  be  made 
a  party  to  the  action.    The  defendant  there- 
upon filed  an  amended  answer,  pleading  the 
settlement  with  the  mother  as  a  bar  to  any 
recovery  by  the  administrator  for  her  bene- 
fit.   The  court  sustained  a  demurrer  to  this 
plea,  and  also   refused  a  peremptory   in- 
struction directing  the  jury  to  find  no  dam- 
ages in   her  favor.     The   right   of   action 
under  the  Federal  Employers'  Liability  Act 
is    vested   in    the   personal    representative 
alone.    Even  a  sole  beneficiary  cannot  main- 
tain the  action,  except  as  personal  represen- 
tative.   Missouri,  K.  &  T.  R.  Co.  v.  Wulf, 
226  U.  S.  576,  57  L.  ed.  363,  33  Sup.  Ct. 
Rep.  135,  Ann.  Cos.  1914B,  134;  American 
R.  Co.  v.  Birch,  224  U.  S.  547,  66  L.  ed. 
879,  32  Sup.  Ct.  Rep.  603.     The  right  to 
bring  suit  carries  with  it  the  right  to  em- 
ploy counsel  and  control  the  prosecution  of 
the  suit.     Were  we  to  hold  that  a  benefi- 
ciary, after  suit  was  brought,  could  com- 
promise his  claim,  and  thus  defeat  the  ac- 
tion, the  necessary  effect  would  be  to  oust 
the  personal  representative  of  the  control 
and  authority  conferred  upon  him  by  the 
statute,  and  confer  these  powers  upon  one 
who  is  not  even  a  party  to  the  action.    We 
therefore   conclude   that   the   alleged   com- 
promise in  no  way  affected  the  right  of  the 
administrator  to  proceed  with  the  action  to 
final  judgment,  and  that  the  trial  court  did 
not  err  in  so  holding.     Louisville  v.  Hart, 
143  Ky.  171,  35  L.R.A,(N.S.)  207,  136  S.W. 
212;   Yelton  v.  Evansville  &  I.  R.  Co.   134 
Ind.  414,  21  L.R.A.  158,  33  N.  E.  629. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 

I      Petition  for  rehearing  denied. 


Annotation  — -  Character  and  sufficiency  of  evidence  to  show  pecu- 
niary loss  to  parents  by  death  of  child. 


I.   Character  of  evidence  admissible: 

a.  In  general,  279, 

b.  Age,      life     expectancy,      and 

health  of  parents  and  of  de- 
ceased, 279, 


I.— continued : 

o.  Earnings  and  earning  capac- 
ity: 

1.  In  general,  2SO. 

2.  Net  earnings,  282* 
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I.— continued: 

d.  Prospect  of  decedent  marry* 

ing,  282. 
6.  Promise  or  agreement  to  aid 

parents,  282. 
f.  Decedent's  habits,  288. 
p.  Pecuniary  and  physical  condi- 
tion, etc.,  of  parents,  284. 
h.  Expenses  due  to  decedent's  in- 
jury and  death,  287. 
i.   Contributions    to    support    of 
parents,  288. 
II.  Sufficiency  of  evidence,  290. 

For  other  notes  in  this  series  relative 
to  the  admissibility,  character,  or  suf- 
ficiency of  evidence  to  show  pecuniary 
loss  by  negligently  killing  a  person,  see 
note  appended  to  Raines  v.  Southern  R. 
Co.  L.R.A.1918C,  1052,  where  the  anno- 
tations on  various  aspects  of  this  matter 
are  referred  to  at  length. 

It  is  to  be  noted  that  the  scope  of  this 
note  is  limited  to  cases  considering  the 
character  and  sufficiency  of  evidence  to 
show  pecuniary  loss,  and  it  does  not 
include  cases  in  which  the  real  question 
presented  was  a  substantive  one  as  to 
whether  certain  elements  of  loss  might 
be  included  and  damages  recoverable. 
In  other  words,  in  the  cases  included  in 
this  note  it  is  either  expressly  held  or 
assumed  that  the  damages  may  include 
the  element  involved,  and  the  question  is 
presented  as  to  the  character  and  suffi- 
ciency of  the  proof  to  establish  the  same. 


I.  Character  of  evidence  admissible. 

a.   In  general. 

As  a  rule,  statutes  authorizing  a  recov- 
ery by  or  in  behalf  of  parents  for  the 
negligent  destruction  of  the  life  of  a 
child  contemplate  the  recovery  to  be  for 
the  pecuniary  loss  to  the  parents.  As 
pointed  out  in  the  note  appended  to 
Raines  v.  Southern  R.  Co.  L.R.A.1918C, 
1052,  there  is  a  presumption  of  pecuni- 
ary loss  to  parents  from  the  death  of  a 
minor  child,  but,  as  also  pointed  out, 
this  presumption  does  not  relieve  the 
plaintiff  in  an  action  to  recover  for 
the  killing  of  a  child  of  the  necessity 
of  making  some  showing  of  facts  from 
which  the  jury  can  estimate  the  pecun- 
iary loss  to  the  parents.  This  presump- 
tion, however,  does  do  away  with  the 
necessity  of  producing  direct  evidence  of 
pecuniary  loss.1  Absolute  accuracy  in 
estimating  the  amount  of  damages  to 
parents  on  the  death  of  the  child  is 
impossible  and  the  amount  must  ordi- 
narily be  left  to  the  discretion  of  the 
jury.  The  mere  fact  that  the  evidence 
as  to  pecuniary  loss  is  indefinite  will 
not  preclude  the  recovery  of  a  sub- 
stantial sum.* 

©.  Age,  life  expectancy,  and  health  of 
parents  and  of  deceased. 

Since  there  must  be  some  evidence 
from  which  the  jury  may  assess  the 
pecuniary  Iobs  to  parents  by  the  destruc- 
tion of  the  life  of  a  child,  any  competent 


iDalton  v.  Southeastern  R.  Co.  (1858) 
4  C.  B.  X.  S.  206,  140  Eng.  Reprint,  1098, 
27  L.  J.  C.  P.  N.  S.  227,  4  Jur.  N.  S. 
711,  6  Week.  Rep.  674,  where  the  jury  find 
the  father  had  a  reasonable  expectation  of 
pecuniary  benefit  from  the  continuance  in 
life  of  his  infant  son,  damages  may  be 
given  in  respect  of  that  expectation  being 
disappointed,  and  for  the  probable  pecuni- 
ary loss  thereby  occasioned. 

(VMara  v.  Hudson  River  R.  Co.  (1868)  38 
N.  T.  445,  98  Am.  Dec.  61,  holding  that  the 
jury,  acting  upon  their  own  knowledge, 
without  proof,  may  find  that  the  services  of 
a  boy  eleven  years  old  during  his  minority 
would  be  of  value  to  hia  father,  and  they 
may  estimate  such  value. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Fajardo 
(1906)  74  Kan.  314,  6  L.RA.(N.S.)  681,  86 
Pac  301,  holding  that  it  ia  not  essential  to 
a  recovery  by  parents  for  the  death  of  a 
child  that  there  should  be  proof  of  valuable 
■ervices  already  rendered,  or  direct  evidence 
of  the  exact  value  of  the  services  which 
would  have  been  rendered  had  he  lived,  nor 
a  fixed  amount  of  pecuniary  loss  sustained 
by  his  death,  since  this  is  not  practical. 

Union  P.  R.  Co.  v.  Dunden  (1887)  37 
Kan.  1,  14  Pac  501,  holding  that  it  is  im- 
practicable to  furnish  direct  evidence  of  any 
specific  loss  occasioned  by  the  death  of  a 
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child;  and  to  hold  that  without  such  posi- 
tive proof  the  plaintiff  cannot  recover 
would  in  effect  defeat  any  substantial  re- 
covery. 

Morris  v.  Metropolitan  Street  R.  Co. 
(1900)  51  App.  Div.  512,  64  N.  Y.  Supp. 
878,  declaring  that  there  are  but  few  cases 
in  which  special  pecuniary  damages  can  be 
shown  and  this  is  especially  true  as  to  the 
death  of  infants.  But  such  fact  does  not 
justify  the  court  in  holding  that  no  dam- 
age is  shown  or  in  confining  the  award  to 
nominal  damages,  for  the  right  to  recover 
is  not  only  for  present  but  also  for  pros- 
pective losses. 

Atrops  v.  Costello  (1894)  8  Wash.  149, 
35  Pac.  620,  holding  that  a  judgment  is 
authorized  in  behalf  of  the  parents  of  an 
infant  child  for  its  death  through  the  neg- 
ligence of  the  defendant,  although  no  spe- 
cial pecuniary  loss  is  proved. 

Compare  with  Peters  v.  Bessemer  &  L.  E. 
R.  Co.  (1909)  225  Pa.  307,  74  Atl.  61,  hold- 
ing that  in  an  action  by  a  parent  to  recover 
for  the  death  of  a  child  there  must  be  pre- 
sented some  proof  of  the  probable  cost  of 
maintaining  the  deceased  during  minority, 
for  the  jury  cannot  be  permitted  to  guess 
at  it. 

«St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Bolen 
(1910)  61  Tex.  Civ.  App.  339,  129  S.  W.  860, 
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evidence  is  admissible  which  may  be  of 
aid  in  this  regard.  For  example,  the  age 
and  life  expectancy  of  the  child  who  was 
killed  is  a  material  matter  of  inquiry, 
and  hence  evidence  is  admissible  to  show 
his  age  and  life  expectancy.3  The  pecun- 
iary loss  to  the  parents  by  the  death  of 
a  child  is  to  a  large  extent  based  upon 
their  age  and  life  expectancy  and  evi- 
dence in  this  regard  is  also  admissible;4 
and  it  has  been  held  that  evidence  of 
this  character  is  indispensable  in  order 
to  sustain  a  recovery  of  Substantial 
damages.5 

o.  Barntng8  and  earning  capacity. 
1.   In  general. 

The  earning  capacity  of  the  decedent 
and  his  actual  earnings,  if  any,  are  also 
material  matters  for  consideration  in 
assessing  the  pecuniary  loss  to  the  par- 


ents, and  hence  evidence  relative  thereto 
may  be  given.6  As  bearing  upon  this 
point  evidence  is  admissible  as  to  the 
opportunity  for  labor  and  the  wages 
actually  paid  to  boys  of  decedent's  age 
and  capacity  in  the  vicinity  where  he 
lived,  where  the  circumstances  show  that 
the  decedent  or  his  parents  would  likely 
have  taken  advantage  of  such  opportuni- 
ties had  he  lived/  And  evidence  is 
admissible  to  show  that  the  decedent  was 
about  to  engage  in  a  service  that  would 
be  remunerative  and  that  his  parents 
would  have  received  the  benefit  thereof.1 
The  value  of  the  decedent's  services  and 
his  earning  capacity  in  the  class  of  work 
in  which  his  father  was  engaged  may  be 
shown,8  and  general  evidence  is  admissi- 
ble as  to  the  capacity  and  ability  of  the 
decedent  to  labor  and  render  services  to 
his  parents,  and  as  to  the  value  thereof 


holding  that  absolute  accuracy  in  estimat- 
ing the  amount  of  damages  to  parents  from 
the  death  of  a  child  is  impossible,  and  hence 
the  amount  must  be  left  to  the  discretion 
of  the  jury.  Merely  that  the  evidence  as 
to  the  damages  is  indefinite  will  not  pre- 
clude the  recovery  of  a  substantia]  sum. 

'International  &  G.  N.  R.  Co.  v.  Knight 
(1898)  91  Tex.  660,  45  S.  W.  566,  4  Am. 
Neg.  Rep.  79;  Cincinnati  Traction  Co.  v. 
Stephens  (1906)  28  Ohio  C.  C.  497;  Louis- 
ville &  N.  R.  Co.  v.  Fleming  (1915)  194 
Ala.  51,  69  So.  125. 

*  International  &  O.  N.  R.  Co.  v.  Knight 
(Tex.)  supra;  Chattanooga  R.  &  C.  R.  Co. 
v.  Clowdis  (1892)  90  Ga.  258,  17  S.  E.  88. 

Chattanooga  R.  &  C.  R.  Co.  v.  Clowdis 
(Ga.)  supra,  holding  that  evidence  may  be 
given  of  the  longevity  of  life  of  the  dece- 
dent's father  and  mother. 

International  &  G.  N.  R.  Co.  v.  Knight 
(1898)  91  Tex.  660,  45  S.  W.  556,  reversing 
(1898)  —  Tex.  Civ.  App.  — ,  46  S.  W.  167, 
holding  that  in  an  action  to  recover  for  the 
negligent  killing  of  a  child  evidence  is  ad- 
missible as  to  the  age  and  life  expectancy 
of  the  deceased  and  of  the  parents,  and  as 
to  the  fact  that  the  parents  had  no  other 
means  of  support  than  the  decedent. 

«  Duval  v.  Hunt  (1894)  34  Fla.  85,  15  So. 
876,  13  Am.  Neg.  Cas.  848,  holding  that 
where  a  mother  sues  to  recover  for  the 
wrongful  death  of  her  son,  basing  her  ac- 
tion upon  loss  of  support,  it  is  necessary 
to  allege  and  prove  her  age. 

Mississippi  Cotton  Oil  Co.  v.  Smith  (1909) 
95  Miss.  528,  48  So.  735,  holding  that  for 
a  mother  to  be  entitled  to  recover  the  value 
of  her  deceased  son's  earnings  before  ma- 
jority she  must  show  her  age,  health,  etc. 

Cumberland  Teleph.  &  Teleg.  Co.  v.  An- 
derson (1906)  89  Miss.  732,  611  So.  263, 
holding  that  life  expectancy  of  the  surviv- 
ing parents  should  be  shown. 

Cincinnati  Traction  Co.  v.  Stephens  (1906) 
28  Ohio  C.  C.  497. 

6  Hall  v.  Galveston,  H.  &  S.  A.  R.  Co. 
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(1889)  39  Fed.  18,  holding  that  the  dece- 
dent's earning  capacity  may  be  shown  as 
bearing  upon  the  pecuniary  loss  through 
his  death. 

Louisville  &  N.  R.  Co.  v.  Fleming  (1915) 
194  Ala.  51,  69  So.  125,  holding  that  evi- 
dence is  admissible  as  to  decedent's '  age, 
probable  duration  of  life,  habits  of  indus- 
try, means,  earnings,  health,  skill,  intelli- 
gence, character  and  reasonable  future 
expectations,  where  the  action  is  by  parents 
to  recover  compensation  for  his  negligent 
killing. 

Sloss-Sheffield  Steel  &  I.  Go.  v.  Cole 
(1914)  191  Ala.  626,  68  So.  142. 

Vandalia  Coal  Co.  v.  Ringo  (1916)  — 
In<L  App.  — ,  114  N.  E.  466,  holding  that  it 
is  competent  to  show  earnings  of  deceased 
and  that  he  contributed  a  large  portion  of 
the  same  to  his  parents  and  children  for 
their  support. 

fFirestine  v.  Philadelphia  &  R.  R.  Co. 
(1914)  56  Pa.  Super.  Ct.  42,  holding  where 
the  age,  occupation,  and  condition  in  life  of 
the  father  and  mother  of  the  deceased  are 
shown,  together  with  the  state  of  health 
and  physical  and  mental  capacity  of  the 
deceased,  evidence  is  admissible  as  to  the 
opportunity  for  labor  and  the  wages  paid 
boys  of  decedent's  age  and  capacity  in  that 
vicinity,  where  the  circumstances  show  a 
reasonable  expectation  that  the  deceased  or 
his  parents  would  have  taken  advantage  of 
such  opportunities. 

•  Pennsylvania  R.  Co.  v.  Adams  (1867) 
65  Pa.  499,  holding  that  evidence  that  when 
killed  the  decedent  was  on  his  way  to  enter 
military  service  as  a  volunteer,  for  which 
he  was  to  receive  $500,  and  that  he  had 
made  arrangements  to  pay  over  this  money 
to  his  parents,  is  admissible  as  bearing 
upon  the  continuance  of  the  relation  be- 
tween the  son  and  parents  and  their  expec- 
tancy of  future  support  from  him. 

9  Ferreira  v.  Honolulu  Rapid  Transit  & 
Land  Co.  (1905)  16  Haw.  616,  holding  that 
evidence  is  admissible  as  to  the  earning  ca- 
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to  them.10  And,  as  bearing  upon  this 
matter,  evidence  is  admissible  that  at 
the  time  the  decedent  was  killed  he  was 
on  an  errand  for  his  parents.11  Evidence 
may  also  be  given  as  to  the  decedent's 
skill,  care,  intelligence,  and  reasonable 
future  expectations.1*  On  the  other 
hand,  evidence  is  admissible  as  to  the 
decedent's  youthfulness  and  inexperi- 
ence;11 and  it  may  be  shown  that  the 
parents  had  released  the  deceased  and 
given  him  his  time  and  services  during 
minority.14  It  has  been  reasoned,  how- 
ever, that  in  a  suit  by  a  parent  to  re- 
cover for  injuries  resulting  from  the 
death  of  a  minor  child,  in  so  far  as  the 


claim  is  based  on  the  services  of  the 
child  before  majority,  the  will  of  the 
child  to  render  services  to  the  parent 
or  to  permit  the  parent  to  have  the  pro- 
ceeds of  its  labor  is  unimportant,  for  the 
law  gives  the  parent  a  right  to  both.15 
While  evidence  is  admissible  as  to  the 
earnings  of  a  deceased  child,  yet  such 
evidence  is  not  essential  to  a  recovery, 
for  the  right  of  recovery  includes  not 
only  for  present  but  also  for  prospective 
losses,16  especially  where  there  is  shown 
a  reasonable  expectation  of  future  bene- 
fits from  the  continuance  of  the  deced- 
ent's life.17  And  it  is  not  essential  that 
there  should  be  direct  evidence  of  the 


parity  of  the  deceased  in  the  class  of  work 
in  which  his  parent  was  engaged,  and  the 
kind  and  value  of  the  services  actually  per- 
formed by  him  for  his  father. 

M  Cincinnati  Traction  Co.  ▼.  Stephens 
(Ohio)  supra,  holding  that  in  an  action  to 
recover  for  the  negligent  killing  of  a  child 
the  father  may  testify  as  to  the  amount  of 
damages  sustained,  as  well  as  concerning 
the  age,  health,  and  capacity  of  the  child  to 
work,  the  health  of  his  wife,  his  own  re- 
tources  and  other  circumstances. 

Pierce  v.  Conners  (1894)  20  Colo.  178,  46 
Am.  St.  Rep.  279,  37  Pac.  721,  holding  that 
in  an  action  by  a  parent  to  recover  for  the 
wrongful  death  of  a  child  evidence  is  ad- 
missible as  to  the  value  of  the  child's  ser- 
vices during  minority,  although  the  meas- 
ure of  recovery  is  not  necessarily  limited  to 
the  value  of  such  services. 

Chicago  v.  Scholten  (1874)  75  111.  468, 
holding  that  evidence  of  personal  character- 
istics, mental  and  physical  capacity  to 
render  service,  habits,  etc.,  of  a  minor,  is 
admissible  as  bearing  upon  the  amount  of 
damages  for  his  wrongful  death,  where  the 
next  of  kin  are  his  parents. 

Pennsylvania  R.  Co.  v.  Banton  (1867)  64 
Pa.  495,  holding  that,  in  an  action  for  the 
death  of  a  minor  son  who  aided  her  in  her 
business,  the  mother  may  show  what  the 
■ervices  of  the  child  were  worth. 

Dallas  &  W.  R.  Co.  v.  Spicker  (1884)  61 
Tex.  427,  48  Am.  Rep.  297,  holding  that  evi- 
dence of  the  decedent's  ability,  had  he  lived, 
to  have  rendered  pecuniary  aid  to  his  pa- 
rent, is  admissible. 

Kansas  City,  Af.  &  0.  R.  Co.  v.  Starr 
(1917)  —  Tex.  Civ.  App.  —,  194  S.  W.  637, 
holding  that  evidence  is  admissible  that 
the  deceased,  a  boy  eleven  years  old,  was 
bright,  energetic,  obedient,  and  did  a  great 
deal  of  work  on  the  farm,  and  helped  his 
mother. 

UCMara  v.  Hudson  River  R.  Co.  (1868) 
38  N.  Y.  445,  98  Am.  Dec.  61,  holding  that 
evidence  that  when  he  was  killed,  the  dece- 
dent, a  child,  was  on  an  errand  for  his 
parents,  is  proper  for  the  jury  to  consider 
as  bearing  upon  the  pecuniary  value  of  his 
life. 

11  Louisville  &  N.  R.  Co.  v.  Fleming 
(1915)  194  Ala.  51,  69  So.  125,  holding  that 
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as  the  basis  for  the  admeasurement  of  the 
pecuniary  loss  claimed  to  have  been  sus- 
tained by  the  parents  for  the  death  of  a 
child,  evidence  is  admissible  as  to  the  dece- 
dent's age,  probable  duration  of  life,  habits 
of  industry,  means,  earnings,  health,  skill, 
intelligence  and  character,  and  also  as  to 
his  reasonable  future  expectations. 

1*  Louisville  &  N.  R.  Co.  v.  Thomas 
(1916)  170  Ky.  145,  186  S.  W.  840,  holding 
that  evidence  of  the  decedent's  youthfulness 
and  inexperience  is  competent  upon  the 
question  of  his  ability  to  render  pecuniary 
assistance  to  his  parents. 

MSt.  Joseph  &  W.  R.  Co.  v.  Wheeler 
(1886)  36  Kan.  185,  10  Pac.  461,  holding 
that,  in  an  action  to  recover  for  the  death 
of  a  minor,  evidence  is  admissible  to  show 
that  the  parents  prior  to  his  death  had  re- 
leased to  him  his  time  and  services  during 
his  minority. 

is  Dallas  &  W.  R.  Co.  v.  Spicker  (Tex.) 
supra. 

l«  Chicago  v.  Hesing  (1876)  83  HL  204, 
25  Am.  Rep.  378,  holding  that  the  law  pre- 
sumes  the  father  sustained  pecuniary  loss 
from  the  death  of  a  child,  and  hence,  in  an 
action  to  recover  for  the  death  of  the  child 
the  father  need  not  show  that  he  was  re- 
ceiving from  the  child  actual  service  of  a 
pecuniary  value,  nor  is  it  necessary  that 
witnesses  should  express  an  opinion  as  to 
the  value  of  services  the  decedent  might 
render.  Proof  of  the  age  of  the  decedent 
and  the  relationship  of  parent  and  child  be- 
tween the  decedent  and  plaintiff,  in  connec- 
tion with  the  judgment  and  experience  of 
the  jury,  is  sufficient  to  enable  them  to 
estimate  the  pecuniary  damage. 

Taff  Vale  R.  Co.  v.  Jenkins  [1913]  A.  C. 
(Eng.)  1,  82  L.  J.  K.  B.  N".  S.  49,  107  L.  T. 
N.  S.  564,  29  Times  L.  K  19,  57  S.  L.  Jo. 
27,  holding  that  in  an  action  by  parents  to 
recover  for  the  negligent  killing  of  a  child 
the  basis  of  recovery  is  compensation  for 
the  pecuniary  loss.  This  loss  may  be  pros- 
pective, and  it  is  not  necessary  that  the 
child  be  shown  to  have  been  earning  any- 
thing prior  to  its  death. 

HRicketts  v.  Markdale  (1900)  31  Ont. 
Rep.  610,  holding  that  to  sustain  a  recovery 
in  behalf  of  parents  for  the  death  of  a 
child  it  is  not  necessary  to  show  that  they 
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exact  value  of  the  services  which  the  de- 
ceased would  have  rendered  had  he 
lived.18 

2.  Net  earnings. 

As  bearing  upon  the  pecuniary  value 
of  deceased  to  his  parents,  evidence  is 
admissible  as  to  the  average  price  of 
board  in  the  neighborhood  where  the 
deceased  lived  and  worked,  and  also  as 
to  the  reasonable  value  of  board  and 
clothing  in  the  same  vicinity  for  a  man 
of  decedent's  age  and  occupation.19  And 
it  has  been  held  that  a  father,  to  recover 
for  the  death  of  a  minor  son,  must  show 
the  probable  expense  of  maintaining  him 
during  minority,  as  the  jury  cannot  prop- 
erly find  such  expense  from  their  own 
experience  and  without  evidence.80 

d.  Prospect  of  decedent  marrying. 

Where  the  deceased  was  a  daughter 
and  there  was  no  evidence  by  which  the 
jury  could  arrive  at  a  conclusion  as  to 


the  probability  of  her  marrying  before 
she  reached  her  majority,  such  probabil- 
ity is  not  to  be  taken  into  consideration 
in   assessing   damages   based   upon   the 
value  of  her  services  before  majority.11 
And  it  has  been  held  that  evidence  is 
inadmissible  that  the  decedent,  an  un- 
married man  at  the  time  of  his  death, 
was  paying  attention  to  a  young  lady, 
since   this  is   too  remote  to   affect  the 
question  as  to  whether  this  fact  would 
affect  the  support  he  would  be  likely  to 
render  to  his  parents  had  he  lived.88 
e.  Promise  or  agreement  to  aid 
parents. 
In  order  to  show  a  reasonable  expecta- 
tion of  pecuniary  benefit  from  the  con- 
tinued   life    of    a    child,    evidence    is 
admissible,  in  behalf  of  the  parents,  of 
declarations,  statements,  or  promises  by 
the  deceased  in  effect  that  he  would  aid 
in  or  contribute  to  the  support  of  his 
parents,88  or  in  other  ways  assist  them 


have  received  pecuniary  advantage  or  aid 
from  the  child  but  it  is  sufficient  in  this 
regard  to  show  a  reasonable  expectation  in 
the  future,  capable  of  being  estimated. 

Compare  with  Bonnet  v.  Galveston,  H.  & 
S.  A-  R.  Co.  (1895)  89  Tex.  72,  33  S.  W.  334, 
holding  that,  as  bearing  upon  the  damages 
to  a  father  from  the  death  of  his  son,  it  is 
not  competent  to  show  that  the  decedent 
was  preparing  himself  for  a  certain  voca- 
tion which  would  yield  certain  wages. 

l8  Atchison,  T.  &  S.  F.  R.  Co.  v.  Fajardo 
(1906)  74  Kan.  314,  6  L.RA.(N.S.)  681,  86 
Pac.  301,  holding  that  to  recover  for  the 
death  of  a  child  it  is  not  essential  that 
there  should  be  proof  of  the  value  of  ser- 
vices already  rendered  to  the  parents,  or 
direct  evidence  of  the  exact  value  of  ser- 
vices that  would  have  been  rendered  in  the 
future  had  the  child  lived.  And  see  supra, 
note  1. 

It  has  been  held  that  any  evidence  on  the 
subject  beyond  the  age  and  sex  of  the  child 
whose  death  is  complained  of,  the  circum- 
stances and  condition  of  the  parents,  or 
other  facts  existing  at  the  time  of  the  death 
or  trial,  would  be  speculative  and  hypothet- 
ical, and  would  not  aid  the  jury  in  coming 
to  a  conclusion.  Ihl  v.  Forty -second  Street 
&  G.  Street  Ferry  R.  Co.  (1872)  47  N.  Y. 
317,  7  Am.  Rep.  450;  Houghkirk  v.  Dela- 
ware &  H.  Canal  Co.  (1883)  92  N.  Y.  219, 
44  Am.  Rep.  370. 

*•  Southern  Indiana  R.  Co.  v.  Moore 
(1904)  34  Ind.  App.  154,  71  N.  E.  516. 

«o  Peters  v.  Bessemer  &  L.  E.  R.  Co. 
(1909)  225  Pa.  307,  74  Atl.  61,  holding  that 
where  it  is  sought  to  recover  damages  for 
the  killing  of  a  child  evidence  is  indispen- 
sable as  to  the  cost  of  maintaining  the 
child  had  he  lived,  in  order  to  arrive  at  his 
net  probable  earnings. 

Chicago,  R.  I.  &  G.  R.  Co.  v.  Loftis  (1914) 
—  Tex.  Civ.  App.  — ,  168  S.  W.  403.  See 
note  53,  infra. 
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si  Seaman  v.  Farmers'  Loan  &  T.  Co. 
(1862)  15  Wia,  578,  holding  that,  in  an 
action  by  a  father  to  recover  for  the  death 
of  a  daughter,  where  there  is  no  evidence 
by  which  the  jury  can  arrive  at  a  conclu- 
sion upon  the  question  of  the  probability 
of  the  daughter  marrying  before  she  reaches 
her  majority,  such  probability  is  not  to  be 
taken  into  consideration  in  assessing  dam- 
ages based  upon  the  value  of  the  daughter's 
services  during  minority. 

W  Fritz  v.  Western  U.  Tele*.  Co.  (1902) 
25  Utah,  263,  71  Pac.  209,  holding  that  evi- 
dence is  inadmissible  that  the  decedent,  an 
unmarried  man  at  the  time  of  his  death, 
was  paying  attention  to  a  young  lady,  since 
this  is  too  remote  to  affect  the  question  as 
to  whether  such  condition  at  the  time  of  his 
death  would  affect  the  support  which  he 
was  likely  to  render  to  his  parents  had  be 
lived. 

M  Boyle  v.  Columbian  Fire  Proofing  Co. 
(1902)  182  Mass.  93,  64  N.  E.  726,  holding 
that  evidence  is  admissible  that  decedent 
stated  to  his  mother  a  few  days  before  the 
accident  in  which  he  was  killed  not  to  feel 
troubled,  that  he  would  help  her  all  he 
could,  and  would  send  her  money  every 
two  weeks. 

Opsahl  v.  Judd  (1882)  30  Minn.  126,  14 
N.  W.  575,  holding  that,  in  an  action  for 
wrongful  death  for  the  benefit  of  the  dece- 
dent's next  of  kin,  evidence  of  his  mother's 
dependence  upon  him  and  of  his  promise  to 
support  her  is  admissible  as  tending  to 
show  a  reasonable  expectation  of  pecuniary 
benefit  to  the  mother  from  the  continuance 
of  his  life  during  her  life  expectancy. 

St.  Louis  Southwestern  R.  Co.  v.  Huey 
(1910)  61  Tex.  Civ.  App.  605,  130  S.  W. 
1017,  holding  that  evidence  is  admissible  of 
a  conversation  between  the  decedent  and 
his  father,  shortly  before  he  was  killed,  in 
which  the  decedent  expressed  an  intention 
of  giving  financial  aid  to  his  father. 
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financially.*4  It  has  been  held  that  evi- 
dence is  not  admissible  of  statements  by 
the  deceased  for  the  purpose  of  showing 
the  affection  he  felt  toward  his  parent, 
and  other  members  of  the  parent's  fam- 
ily.1* And  that  evidence  is  inadmissible 
that  the  deceased  child  had  said  that 
after  he  became  of  age  he  would  help 
his  parents  and  that  he  never  said  any- 
thing about  getting  married,  since  it  is 
too  slight  and  insufficient  to  enable  the 
jury  to  find  from  it  ground  for  a  reason- 
able expectation  by  the  parents  of  pecun- 
iary benefit  from  the  life  of  the  child 
after  minority;  and  this  is  true  although 
the  deceased  had  been  emancipated  by 
the  father  prior  to  his  death,  and  during 

Freeman  v.  Carter  (1904)  —  Tex  Civ. 
App.  — ,  81  S.  W.  81,  holding  that  in  an 
action  by  parents  to  recover  for  the  death 
of  a  son  ten  or  eleven  years  old  evidence 
is  admissible  of  expressions  by  the  son  in 
his  lifetime  of  an  intention  to  contribute 
to  the  aid  of  his  father  and  mother. 

Gulf,  C.  &  S.  F.  R.  Co.  v.  Brown  (1903) 
33  Tex.  Civ.  App.  269,  76  S.  W.  794,  hold- 
ing that  evidence  is  admissible  of  declara- 
tions by  the  deceased  boy,  between  twelve 
and  thirteen  years  of  age,  that  he  intended 
to  remain  with  his  parents  aa  long  as  they 
lived. 

Houston  &  T.  C.  R.  Co.  v.  White  (1900) 
23  Tex.  Civ.  App.  280,  56  S.  W.  204,  hold- 
ing that  evidence  is  admissible  of  declara- 
tions by  the  deceased  to  his  mother,  shortly 
prior  to  his  injury,  that  he  wanted  her  to 
quit  keeping  boarders  and  quit  working, 
for  she  was  getting  too  old  to  work,  and 
he  would  support  and  care  for  her  the  bal- 
ance of  her  life. 

International  &  G.  N.  R.  Co.  v.  Knight 
(1898)  —  Tex.  Civ.  App.  — ,  45  S.  W.  167, 
holding  that  evidence  is  admissible  of  decla- 
rations by  the  deceased,  a  boy  under  twenty 
years  of  age,  that  he  intended  to  live  with 
and  take  care  of  hU  father. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Bonnet 
(1896)  —  Tex  Civ.  App.  — ,  38  S.  W.  813, 
holding  that  the  pecuniary  loss  to  a  father 
through  the  death  of  his  son  must  almost 
necessarily  be  proved  by  circumstances,  and 
a  circumstance  tending  to  show  such  loss 
*as  the  disposition  of  the  decedent  when 
living  pecuniarily  to  aid  his  father,  and 
this  may  be  proved  by  declarations  of  the 
decedent  while  living. 

Stephens  v.  Toronto  R.  Co.  (1905)  11  Ont. 
L  Rep.  19,  5  Can.  Ry.  Cas.  102,  holding 
that  evidence  is  admissible  as  to  the  ex- 
pression by  the  deceased  of  an  intention  to 
aid  his  parents. 

Dean  v.  Oregon  R.  &  Nav.  Co.  (1905)  38 
Wash,  565,  80  Pac.  842,  holding  to  be  ad- 
mitsible  letters  written  by  the  deceased,  a 
minor,  in  which  he  expressed  his  intention 
to  aid  his  parents,  although  he  had  aban- 
doned his  home  about  five  years  prior  to  the 
injury  resulting  in  his  death. 
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such  emancipation  had  contributed  to  his 
support,*8  And  that  evidence  of  prom- 
ises and  assertions  of  the  child  of  an 
intention  to  live  with  and  aid  his  par- 
ents is  irrelevant,  where  there  is  no  evi- 
dence that  the  parents  were  dependent 
upon  the  child  for  their  support.27 

/.   Decedent' 8  habits. 

Another  matter  which  may  affect  the 
pecuniary  loss  of  parents  by  the  destruc- 
tion of  the  life  of  a  child  is  the  habits 
of  the  child,  and  evidence  is  admissible 
as  to  the  general  habits  of  the  deceased,83 
also  as  to  his  habits  of  economy29  and 
industry ; 80  and  evidence  may  be  given 
as  to  his  personal  characteristics,  char- 

MHuff  v.  Peoria  &  B.  R.  Co.  (1906)  127 
I1L  App.  242,  holding  that,  as  bearing  upon 
the  pecuniary  loss  to  a  father  from  the 
death  of  his  son,  evidence  is  admissible 
that  the  decedent  had  agreed  to  reimburse 
his  father  for  the  expense  of  his  education 
by  assisting  in  the  education  of  his  sisters. 

Stephens  v.  Toronto  R.  Co.  (Ont.)  supra, 
holding  that  evidence  is  admissible  of  ex- 
pressions by  the  decedent  of  his  intention 
to  help  his  father  build  a  house,  pay  off  a 
mortgage  upon  the  latter's  property,  and 
liquidate  other  indebtedness  of  the  father. 

WQuinn  v.  Power  (1883)  29  Hun  (N.  Y.) 
183,  holding  that  letters  from  a  son  to  his 
parents  are  inadmissible  to  show  his  affec- 
tion towards  the  father  and  other  members 
of  the  family.  This  holding  is  based  upon 
the  ground  that  evidence  of  specific  acts  of 
kindness,  or  specific  expressions  of  good 
will  by  the  deceased  in  his  lifetime,  are  not 
admissible  as  bearing  upon  the  pecuniary 
loss  of  the  next  of  kin,  although  the  habits 
and  character  of  the  deceased  for  industry 
and  for  kindness  toward  his  next  of  kin  are 
admissible,  the  distinction  being  that  the 
former  the  defendant  cannot  be  expected  to 
meet  and  contradict,  while  evidence  of  the 
latter  character  he  may  be  assumed  to  be 
prepared  to  answer. 

**  Agricultural  &  Mechanical  Asso.  v. 
State  (1889)  71  Md.  86,  17  Am.  St.  Rep. 
507,  18  Atl.  37. 

HKanton  v.  Kelly  (1911)  65  Wash.  614, 
118  Pac.  890,  affirmed  on  rehearing  in  (1911) 
65  Wash.  622,  121  Pac.  833. 

MHall  v.  Galveston,  H.  &  S.  A.  R.  Co. 
(1889)  39  Fed.  18;  Louisville  &  N.  R.  Co. 
v.  Fleming  (1915)  194  Ala.  51,  69  So.  125; 
Chicago  v.  Scholten  (1874)  75  HI.  468. 

Kerling  v.  G.  W.  Van  Dusen  &  Co.  (1910) 
109  Minn.  481,  124  N.  W.  235,  372,  holding 
that  evidence  is  admissible  as  to  the  dece- 
dent's character  and  habits. 

WHall  v.  Galveston,  H.  &  S.  A.  R.  Co. 
(Fed.)  supra. 

w  Louisville  &  N.  R.  Co.  v.  Fleming 
(1915)  194  Ala.  51,  69  So.  125;  Quinn  v. 
Power  (1883)  29  Hun  (N.  Y.)  183. 
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acter,  and  disposition.81  It  may  be 
shown  that  the  decedent  was  kind,  tract- 
able, and  obedient,82  and  not  given  to 
roving  or  dallying.88  As  affecting  the 
pecuniary  loss  of  the  parents  evidence  is 
also  admissible  that  the  deceased  had  the 
reputation  of  being  a  bad,  unruly  boy,8* 
and  that  he  was  un  dutiful  to  his  par- 
ents.85 

g.  Pecuniary   and  physical   condition, 
etc.,  of  parents. 

The  pecuniary  condition  of  the  par- 
ents, their  needs,  and  dependency  upon 


the  deceased  have  a  direct  bearing  upon 
their  reasonable  expectation  of  pecun- 
iary benefit  or  advantage  from  the  con- 
tinued life  of  the  deceased,  for  it  is  a 
reasonable  assumption  based  upon  obser- 
vation and  experience  that  a  child's  aid 
and  contributions  toward  the  support  of 
his  parents  will  generally  very  largely 
depend  upon  their  needs.  Hence  evi- 
dence is  admissible  as  to  the  parents' 
situation  in  life,  their  surroundings, 
circumstances,  and  pecuniary  condi- 
tion.86   And  their  poverty  and  depend- 


81  Potter  v.  Chicago  &  N.  W.  R.  Co. 
(1868)  22  Wis.  615,  holding  that  in  an  ac- 
tion for  the  death  of  a  girl  ten  years  old 
evidence  of  her  character  and  disposition  is 
admissible  on  the  question  as  to  whether 
or  not  she  would  have  assisted  her  parents 
after  she  had  reached  her  majority. 

**Sceba  v.  Manistee  R.  Co.  (1915)  180 
Mich.  308,  L.RA.1918C,  1090,  155  N.  W. 
414,  holding  that  in  an  action  to  recover 
for  the  negligent  killing  of  a  child  evidence 
is  admissible  as  to  the  kindly,  tractable, 
and  obedient  disposition  of  the  decedent. 

M  Sloss-Sheffield  Steel  &  I.  Co.  v.  Cole 
(1914)  191  Ala.  626,  68  So.  142,  holding,  in 
an  action  by  the  personal  representative  of 
the  estate  of  a  boy  to  recover  for  his 
wrongful  death,  as  bearing  upon  the  dam- 
ages recoverable,  that  it  is  competent  to 
show  that  the  decedent  was  earning  wages 
at  the  time  of  the  accident  causing  his 
death,  and  that  he  was  an  obedient  boy, 
and  not  given  to  roving  or  dalliance. 

84  Gulf,  C.  &  S.  F.  R.  Co.  v.  Frazak  (1915) 
—  Tex.  Civ.  App.  — ,  181  S.  W.  711,  12 
N.  C.  C.  A.  800,  holding  that  in  an  action 
by  parents  to  recover  for  the  negligent  kill- 
ing of  their  minor  son  evidence  is  admissi- 
ble that  the  decedent  had  the  reputation 
of  being  a  bad  and  unruly  boy. 

86  Bellamy  v.  Whitsell  (1907)  123  Mo. 
App.  610,  100  S.  W.  614. 

86  Barley  v.  Chicago  &  A.  R.  Co.  (1865)  4 
Bias.  430,  Fed.  Cas.  No.  997,  holding  the 
fact  that  parents  of  a  child  between  seven 
and  eight  years  old  are  poor,  may  be  shown 
in  an  action  for  the  death  of  the  child,  as 
bearing  upon  the  probability  that  the  child 
would  early  commence  to  assist  in  the  sup- 
port of  the  family. 

Birmingham  R.  Light  &  P.  Co.  v.  Mosely 
(1910)  164  Ala.  Ill,  51  So.  424,  holding 
that  where  the  decedent  left  surviving  him 
a  mother  and  a  younger  brother  evidence 
was  admissible  as  to  their  financial  condi- 
tion and  that  the  decedent  supported  them. 

Louisville  &  N.  R.  Co.  v.  Jones  (1900) 
130  Ala.  456,  30  So.  586,  holding  that  the 
fact  that  the  decedent's  mother  is  a  widow 
is  relevant  to  show  that  she  stood  to  him 
in  a  relation  of  dependency,  and  therefore 
probably  would  have  received  contributions 
from  him  had  he  lived. 

Chicago  v.  Powers  (1866)  42  III.  169,  89 
Am.  Dec.  418,  holding  that,  in  an  action  by 
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a  mother  as  administratrix  to  recover  dam- 
ages for  the  death  of  her  daughter,  evidence 
of  her  pecuniary  circumstances  is  competent 
as  tending  to  show  the  extent  of  her  loss  by 
the  death  complained  of.  The  court  said 
that  she  might  have  been  dependent  upon 
the  deceased  for  her  support  in  whole  or  in 
part,  and  if  poor  and  dependent,  she  suf- 
fered a  greater  pecuniary  loss  than  if  rich 
and  independent. 

Simonson  v.  Chicago,  R  I.  &  P.  R.  Co. 
(1878)  49  Iowa,  87,  holding  that  in  an  ac- 
tion for  the  death  of  a  minor  son  seventeen 
years  of  age  evidence  is  admissible  that  the 
mother  was  a  washerwoman,  that  her  hus- 
band did  not  contribute  to  her  support,  and 
that  he  drove  the  decedent,  his  stepson, 
from  the  home. 

Cooper  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1887)  66  Mich.  261,  11  Am.  St.  Rep.  482, 
33  N.  W.  306,  holding  that  evidence  as  to 
the  pecuniary  circumstances  of  the  parents 
of  a  young  child  is  admissible  in  an  action 
to  recover  damages  for  the  death  of  the 
child  for  their  benefit. 

Illinois  C.  R.  Co.  v.  Crudup  (1885)  63 
Hiss.  291,  holding  that  where  the  father 
sues  for  the  wrongful  death  of  his  son,  and 
bases  his  action  upon  the  statute  giving  to 
the  next  of  kin  a  right  of  action  for  a 
wrongful  homicide,  the  father's  pecuniary 
condition  may  be  shown  as  bearing  upon 
the  amount  of  damages. 

Crabtree  v.  Missouri  P.  R.  Co.  (1910)  86 
Neb.  33,  136  Am.  St.  Rep.  663,  124  N.  W. 
932,  holding  that  since  the  pecuniary  loss 
which  a  father  might  reasonably  be  ex- 
pected to  suffer  after  the  time  when  the 
deceased  would  have  attained  her  majority, 
by  reason  of  her  death,  would  in  the  nature 
of  things  be  liable  to  be  affected  by  the 
circumstances  of  the  father  and  his  family, 
evidence  is  admissible  as  to  the  financial 
condition  of  the  family  of  the  deceased,  in 
an  action  to  recover  for  the  wrongful 
killing. 

Cincinnati  Traction  Co.  v.  Stephens  (1906) 
28  Ohio  C.  C.  497,  holding  that  evidence 
may  be  given  as  to  the  father's  resources 
and  other  circumstances. 

Kali  Inla  Coal  Co.  v.  Ghinelli  (1916)  — 
Okla.  — ,  155  Pac  606,  holding  that  evi- 
dence is  admissible  as  to  the  property  owned 
by  the  parents  of  the  deceased,  in  order  to 
show  their  poor  financial  condition. 
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race  upon  the  deceased  may  be  shown,87 
and  also  the  dependency  of  a  large  fam- 
ily of  children.*8    Evidence  is  also  ad- 


missible as  to  the  poor  health  of  the 
parents  or  other  members  of  the  family, 
or  as  to  their  feeble,  impaired,  or  crip- 


Frank  v.  Otis  (1888)  16  N.  Y.  S.  R.  681, 

holding  that  evidence  as  to  the  financial 

condition  of  the  father  of  the  deceased  is 

admirable. 
Galveston,   H.   &  H.   R.   Co.   v.    Sloman 

(1917)  —  Tex.  Civ.  App.  — ,  195  S.  W.  32, 
holding  that  evidence  is  admissible  as  to 
the  pecuniary  condition  of  the  parents,  as 
bearing  upon  their  reasonable  expectation 
of  &id  from  the  deceased. 

Southwestern  Portland  Cement  Go.  v. 
Presbitero  (1917)  —  Tex.  Civ.  App.  — ,  190 
S.  W.  776,  holding  that  in  an  action  by 
parents  it  is  proper  to  ask  them  if  they 
fore  any  property  to  live  on,  for  the  pur- 
pose of  showing  a  reasonable  expectation  of 
pecuniary  assistance  from  the  deceased,  but 
not  for  the  purpose  of  increasing  the  amount 
of  damages. 

Citizens  R.  Co.  v.  Washington  (1900)  24 
Tex.  Civ.  App.  422,  58  S.  W.  1042,  holding 
that  evidence  is  admissible  that  the  dece- 
dent's parents  were  very  poor,  and  bad  no 
means. 

Houston  &  T.  C.  R.  Co.  v.  White  (1900) 
13  Tex.  Civ.  App.  280,  56  S.  W.  204,  evi- 
dence of  the  pecuniary  condition  of  the 
parents  is  admissible. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Davis 
(1899)  22  Tex.  Civ.  App.  335,  54  S.  W.  909, 
holding  that  in  an  action  by  a  father  to 
recover  damages  for  the  death  of  his  son  it 
u  competent  for  him  to  show  his  circum- 
itances  and  age.  See  same  case  on  prior 
appeals  (1898)  92  Tex.  372,  48  S.  W.  570; 

(1898)  —  Tex.  Civ.  App.  — ,  45  S.  W.  958; 
(1893)  4  Tex.  Civ.  App.  468,  23  S.  W.  305. 

international  &  G.  N.  R  Co.  v.  Knight 

(1899)  —  Tex.  Civ.  App.  — ,  52  S.  W.  640, 
holding  that  the  pecuniary  condition  of  the 
parents  may  be  shown  as  affording  a  rea- 
sonable ground  of  expectation  on  their  part 
of  pecuniary  assistance  from  the  deceased 
child  had  he  lived. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Bonnet 
(1896)  —  Tex.  Civ.  App.  — ,  38  S.  W.  813, 
holding  that  evidence  that  the  father  of  the 
decedent  had  no  money  and  but  little  prop- 
erty, and  was  very  poor,  is  proper  to  show 
a  reasonable  expectation  of  pecuniary  aid 
bj  the  father  from  the  decedent,  but  not 
for  the  purpose  of  increasing  the  damages. 

Sills  v.  Ft.  Worth  &  D.  C.  R.  Co.  (1&94) 
-  Tex.  CSv.  App.  — ,  28  S.  W.  908,  holding 
that  in  an  action  by  a  mother  to  recover 
for  the  death  of  a  child,  evidence  that  she 
▼as  poor  is  admissible  to  show  a  reason- 
able expectation  of  support  from  the  child 
^  be  had  lived. 

Johnson  v.  Chicago  &  N.  W.  R  Co.  (1885) 
W  Wis.  425,  25  N.  W.  223,  holding  that  in 
in  action  by  the  personal  representative  to 
recover  for  the  death  of  a  young  boy  evi- 
dence is  admissible  to  show  that  the  father 
of  the  deceased  is  a  poor  man  and  has  been 
troubled  with  rheumatism  ever  since  he 
**a  quite  young,  and  that  he  saws  wood 
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for  a  living,  and  the  mother  at  times  works 
away  from  home. 

Ewen  v.  Chicago  &  N.  W.  R.  Co.  (1876) 
38  Wis.  613,  holding  that  the  wealth  and 
estate  of  the  parents,  their  worldly  pros- 
pects, and  pecuniary  condition  necessarily 
have  much  to  do  with  the  question  of  dam- 
ages for  the  death  of  a  child,  and  the  prob- 
ability that  they  may  need  the  services  of 
the  deceased;  hence  all  the  evidence  bear- 
ing  upon  these  facts  is  proper  to  be  sub- 
mitted to  the  jury.  To  the  same  effect  is 
Potter  v.  Chicago  &  N.  R  Co.  (1867)  21 
Wis.  373,  94  Am.  Dec.  548,  7  Am.  Neg.  Cas. 
157  (1868)  22  Wis.  615. 

Compare  with  Kerling  v.  Van  Dusen 
(1910)  109  Minn.  481,  124  N.  W.  235,  372, 
holding  that  a  general  description  of  the 
family  of  which  the  decedent  was  a  mem- 
ber is  proper,  but  not  evidence  as  to  the 
wealth  or  poverty  of  the  parents  where  it 
does  not  tend  to  aid  the  jury  in  deter- 
mining what  the  future  conduct  of  the 
deceased  would  have  been,  for  example, 
evidence  as  to  whether  or  not  the  parents 
owned  or  rented  their  home. 

*t  Little  Rock,  M.  R.  &  T.  R.  Co.  v.  Lev- 
erett  (1886)  48  Ark.  333,  3  Am.  St.  Rep. 
230,  3  S.  W.  50,  holding  that  as  bearing 
upon  the  pecuniary  loss  to  the  mother  of 
decedent  by  reason  of  his  death,  evidence 
may  be  given  that  she  was  dependent  upon 
him  for  support. 

Chicago  v.  Powers  (1866)  42  HL  169,  89 
Am.  Dec.  418,  holding  that  in  an  action  by 
a  mother  as  administratrix  to  recover  for 
the  death  of  her  son,  as  affecting  the 
amount  recoverable,  she  may  show  her  re- 
lation to  the  decedent  and  that  she  is  his 
next  of  kin  and  dependent  upon  him  for 
support. 

International  &  6.  N.  R.  Co.  v.  Kindred 
(1882)  57  Tex.  491,  holding  that  in  an  ac- 
tion by  a  mother  for  the  death  of  her  son 
her  indigent  condition  and  dependency  upon 
the  son  for  support  may  be  shown. 

International  &  G.  N.  R  Co.  v.  Knight 
(1898)  —  Tex.  Civ.  App.  — ,  45  S.  W.  167, 
holding  that  evidence  is  admissible  that  the 
parents  had  no  other  means  of  support  than 
the  decedent. 

Wiltse  v.  Tildcn  (1890)  77  Wis.  152,  46 
N.  W.  234,  holding  that  in  an  action  by  a 
mother  to  recover  for  the  death  of  her  son 
she  may  show  that  she  has  been  divorced 
from  her  husband  and  was  dependent  upon 
the  decedent  for  support. 

SSMulhall  v.  Fallon  (1900)  176  Mass. 
266,  54  L.R.A.  934,  79  Am.  St.  Rep.  309, 
57  N.  E.  386,  holding  that  a  mother  suing 
for  the  death  of  her  son  may  show  her 
impecunious  financial  condition  and  her  de- 
pendency upon  her  son,  and  the  condition  of 
her  other  children  both  as  to  their  earning 
capacity  and  their  physical  condition,  as 
bearing  upon  her  pecuniary  loss  from  the 
death  of  her  son. 
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pled  physical  condition.89  And  evidence 
is  admissible  as  to  the  mode  and  manner 
in  which  the  parents  lived  while  the 
decedent  was  a  member  of  the  family, 
where  he  was  a  member  of  the  family 
at  the  time  he  met  his  death.40  On  the 
the  other  hand,  evidence  is  admissible 
that  the  health  of  the  mother  of  the 
deceased  is  good,  that  she  had  not  been 
sick  since  a  girl.41  But  evidence  is  not 
admissible  to  show  that  the  parent  had 


another    son    who    contributed    to   her 
support.48 

And  it  has  been  held  that  not 
only  is  evidence  of  the  character 
stated  admissible  to  show  the  pecun- 
iary loss  to  the  parents,  but  it  may 
be  essential  to  entitle  them  to  re- 
cover substantial  damages.  For  exam- 
ple, evidence  of  the  death  of  a  child  and 
the  poor  financial  condition  of  the  father, 
together  with  the  fact  that  he  had  a  wife 


Thompson  v.  Johnston  Bros.  Co.  (1893) 
86  Wis.  576,  57  N.  W.  298,  holding  that  in 
an  action  by  a  widow  to  recover  damages 
for  the  death  of  her  sixteen-year-old  son, 
based  upon  a  statute  fixing  the  measure  of 
damages  as  such  an  amount  as  the  jury 
may  deem  fair  with  reference  to  the  pecu- 
niary injury  resulting  from  the  death  com- 
plained of,  the  plaintiff  may  testify  as  to 
the  number  of  cnildren  she  has  living,  and 
the  amount  of  a  mortgage,  and  the  taxes 
on  her  homestead. 

89  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Jacks 
(1912)  105  Ark.  347,  151  S.  W.  706,  holding 
that  evidence  of  the  deafness  and  inability 
of  the  father  of  the  deceased  to  obtain 
work  is  admissible  to  show  why  the  father 
was  unemployed  and  needed  the  assistance 
of  the  deceased. 

United  States  Electric  Lighting  Co.  v. 
Sullivan  (1903)  22  App.  D.  C.  115,  holding 
that  evidence  is  competent  which  tends  to 
show  the  age,  feeble  health,  and  poverty  of 
the  statutory  beneficiary,  the  father  of  the 
decedent,  as  affording  some  aid  to  the  jury 
in  determining  the  reasonable  probability 
of  the  continuance  of  contributions  by  the 
decedent  to  his  father  during  the  life  of  the 
latter. 

Augusta  R.  Co.  v.  Glover  (1893)  92  Ga. 
132,  18  S.  E.  406,  2  Am.  Neg.  Cas.  466,  as 
bearing  upon  the  mother's  damage  for  the 
death  of  a  sixteen -year -old  son,  evidence  is 
competent  as  to  the  father's  physical  dis- 
ability and  consequent  impairment  of  abil- 
ity to  labor,  where  he  is  a  laboring  man 
without  fortune. 

Paskvan  v.  Allouez  Min.  Co.  (1915)  185 
Mich.  329,  152  N.  W.  82,  holding  that  evi- 
dence is  admissible  as  to  amount  of  wages 
the  father  was  able  to  earn,  that  his  eye- 
sight was  defective,  and  the  mother  unable 
to  work,  and  the  entire  family  in  poor 
health,  one  of  the  children  being  blind,  as 
bearing  upon  the  pecuniary  loss  to  the 
parents  in  the  death  of  a  son  sixteen  years 
of  age,  who  was  working  at  a  gainful  occu- 
pation. 

Cincinnati  Street  R."  Co.  v.  Altemeier 
(1899)  60  Ohio  St.  10,  53  N.  E.  300,  6  Am. 
Neg.  Rep.  179,  holding  that  where  the 
parents  sued  for  the  death  of  their  child 
evidence  may  be  given  showing  that  their 
circumstances  and  health  were  such  that 
deceased  child  should  aid  them  not  only 
during  his  minority  but  thereafter. 

Cincinnati  Traction  Co.  v.  Stephens  (1906) 
28   Ohio   C.   C.   497,  holding  that  evidence 
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may  be  given  as  to  the  poor  health  of  the 
mother. 

Johnson  v.  Chicago  &  N.  W.  R.  Co.  (1885) 
64  Wis.  425,  25  N.  W.  223,  holding  that  evi- 
dence  that  the  parents  are  poor,  in  bad 
health,  and  obliged  to  work  for  a  living,  is 
admissible  as  bearing  upon  the  amount  of 
damages  to  be  awarded  for  the  death  of 
their  child. 

Ewen  v.  Chicago  &  N.  W.  R.  Co.  (1875) 
38  Wis.  613,  holding  that  where  by  statute 
the  damages  resulting  from  the  death  of  a 
child  through  the  wrongful  act  of  another 
inures  to  the  benefit  of  the  parents,  evi- 
dence is  admissible  of  their  health,  estate, 
and  of  other  facts  bearing  on  the  proba- 
bility of  their  needing  the  services  of  the 
deceased  or  of  their  suffering  any  actual 
pecuniary  loss  from  his  death.  Thus,  where 
the  deceased  was  only  eight  years  old  at 
the  time  he  was  killed,  evidence  is  admissi- 
ble that  his  mother  was  a  widow  in  poor 
health,  and  with  but  little  means,  and  was 
partly  supported  by  her  friends,  and  that 
she  drew  a  pension  of  $2  per  month  which 
was  cut  off  by  the  child's  death. 

In  McKay  v.  New  England  Dredging  Co. 
(1899)  92  Me.  454,  43  Atl.  29,  in  an  action 
for  the  death  of  an  adult  son,  evidence  as 
to  the  situation  and  condition  of  the  next 
of  kin  was  admitted,  and  it  was  shown  that 
the  mother  was  and  for  some  years  had 
been  an  invalid,  and  that  the  father  was 
infirm  from  rheumatism  and  at  times  un- 
Able  to  \pork 

«Overholt'v.  Vieths  (1887)  93  Mo.  422, 
3  Am.  St.  Rep.  557,  6  S.  W.  74,  holding  that 
in  an  action  by  a  mother  to  recover  for 
the  death  of  a  child  she  may  testify  that 
she  was  a  widow  at  the  time  the  boy  was 
killed,  and  that  she  had  one  other  child,  a 
daughter,  fifteen  years  old,  and  that  she 
and  the  daughter  did  the  housework  and 
she  kept  no  servants;  but  it  is  proper  to 
refuse  to  permit  her  to  testify  as  to  her 
financial  condition. 

41  De  Witt  v.  Floriston  Pulp  &  Paper  Co. 
(1908)  7  Cal.  App.  774,  96  Pac.  397,  holding 
that  evidence  is  admissible  that  the  health 
of  the  mother  of  the  deceased  is  good  and 
that  she  had  not  been  sick  since  she  was 
nine  years  old. 

4*  Gulf,  C.  &  S.  F.  R.  Co.  v.  Johnson 
(1905)  —  Tex.  Civ.  App.  — ,  86  S.  W.  34, 
holding  that  in  an  action  to  recover  for  the 
negligent  killing  of  a  son  evidence  is  not 
admissible  that  a  parent  had  another  son 
who  contributed  to  her  support. 
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and  several    small    children,    does    not 

show  a  pecuniary  loss  due  to  the  death 
of  a  child  of  tender  years,  where  there 
miphfc  at  least  have  been  evidence  as  to 
the  health  of  the  parents,  their  age,  and 
the  occupation  and  earning  capacity  of 
the  father.48  Where  the  deceased  was 
a  son  of  mature  age,  working  for  wages, 
the  failure  to  show  his  pecuniary  circum- 
stances for  the  amount  of  his  wages, 
such  evidence  being  easily  procurable, 
will  influence  the  court  to  interfere  to 
prevent  a  large  verdict.** 

It  has,  however,  been  held  that  as 
bearing  upon  the  pecuniary  loss  of  par- 
ents for  the  death  of  the  child  evidence 
is  not  admissible  as  to  the  pecuniary  cir- 
cumstances or  physical  condition  of  the 
parents.45  Nor  is  the  amount  of  wages 
he  received  a  proper  matter  of  inquiry.46 
Neither  is  evidence  admissible  to  show 
the  wealth  or  poverty  of  the  parent 
where  it  does  not  tend  to  aid  the  jury 
in  determining  what  the  future  conduct 
of  the  deceased  would  have  been;  for 
example,  evidence  is  not  admissible  that 
the  parents  owned  or  rented  a  home.47 

In  an  action  by  a  widow  to  recover 
compensation  for  the  loss  of  services  of 
a  minor  son  due  to  the  destruction  of 
his  life,  evidence  is  not  admissible  as  to 
her  poor  health,  since  the  condition  of 
her  health  would  not  have  any  influence 
upon  the  decedent's  earning  capacity.48 

In  the  jurisdictions  denying  the  ad- 


missibility of  evidence  relative  to  the 
pecuniary  condition  of  the  parents,  their 
situation  in  life,  or  physical  condition 
or  health,  or  the  physical  condition  or 
health  and  dependency  of  surviving  chil- 
dren, such  evidence  is  held  inadmissible 
on  the  ground  that  it  does  not  tend  to 
show  the  parent's  pecuniary  loss  by  the 
death  of  the  decedent,  and  its  tendency 
is  to  prejudice  the  defendant  by  enhanc- 
ing the  damages.  This  rule  overlooks 
the  basis  for  the  admission  of  such  testi- 
mony, that  is,  that  the  needs  of  the 
parents  and  those  dependent  upon  them 
have  a  direct  bearing  upon  the  duties 
and  obligations  resting  upon,  and  which 
would  have  rested  upon,  the  deceased 
had  he  lived,  and  which  from  the  other 
evidence  in  the  case  as  to  his  character, 
if  there  is  any,  it  is  fair  to  presume  he 
would  have  discharged. 

h.  Expenses  due  to  decedent's  injury 

and  death. 

Where  parents  are  entitled  to  be  com- 
pensated for  the  pecuniary  loss  suffered 
by  the  negligent  or  wrongful  killing  of 
child,  it  has  been  held  that  one  element 
of  damages  to  be  assessed  in  their  favor 
is  the  amount  paid  by  them  to  cover 
the  medical  and  funeral  expenses  of  the 
deceased.  Hence  evidence  is  admissible 
as  to  the  amount  paid  by  the  parent  for 
such  expenses.40  It  is  to  be  noted  that 
this  note  does  not  deal  with  the  substan- 


«  Decker  v.  McSorley  (1901)  11  Wis.  91, 
86  N.  W.  564,  holding  that  evidence  that  a 
child  between  four  and  five  years  of  age 
was  strong  and  healthy,  and  that  the  father 
was  without  property,  and  had  a  wife  and 
four  children,  doea  not  sufficiently  show 
pecuniary  loss  to  the  father  by  the  death 
of  the  child,  where  there  might  at  least 
have  been  evidence  as  to  the  health  of  the 
parent*,  their  age,  and  the  business  and 
earning  capacity  of  the  father. 

**  Houston  &  T.  C.  R.  Co.  v.  Cowaer 
(1882)  57  Tex.  305,  holding  that  where  the 
plaintiff  failed  to  show  the  pecuniary  cir- 
cumstances of  the  deceased  or  the  amount 
of  his  wages,  although  such  evidence  is 
easily  accessible,  a  large  verdict  will  not  be 
sustained. 

Illinois  C.  R.  Co.  v.  Bandy  (1900)  88  IH. 
App.  629,  holding  that  in  an  action  for  the 
wrongful  death  of  a  child,  prosecuted  by 
the  father  as  administrator,  evidence  is  in- 
admissible as  to  the  physical  condition  of 
the  father;  for  example,  that  he  had  but 
one  arm. 

Chicago  v.  McCulloch  (1882)  10  111.  App. 
459,  holding  that  in  an  action  by  parents 
for  the  death  of  an  infant  child  evidence  of 
the  pecuniary  circumstances  of  the  parents 
and  the  next  of  kin  is  incompetent.  * 

« Illinois  C.  R.  Co.  v.  Slater  (1888)  28 
g^App.  73;  Indianapolis,  P.  &  C.  R.  Co. 
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v.  Pitzer  (1886)  109  Ind.  179,  58  Am.  Rep. 
387,  6  N.  E.  310,  10  N.  E.  70. 

And  see  Peklenk  v.  Isle  Royale  Copper  Co. 
(1915)  187  Mich.  644,  153  N.  W.  1068,  hold- 
ing that  evidence  is  admissible  as  to  the 
financial  circumstances  of  the  parents  of  a 
twelve-year-old  boy  killed  through  the  neg- 
ligence of  the  defendant,  but  evidence  is 
not  admissible  to  show  that  the  father  was 
free  from  debt  before  the  child  was  killed 
and  had  since  been  compelled  to  contract 
an  indebtedness,  and  that  he  had  paid  some 
of  the  child's  funeral  expenses  but  had  not 
been  able  to  pay  all  of  them. 

*«Terhune  v.  Joseph  W.  Cody  Contract- 
ing Co.  (1902)  72  App.  Div.  1,  76  N.  Y. 
Supp.  255,  holding  that  in  an  action  by  a 
father  to  recover  damages  for  the  death  of 
a  child  through  the  negligence  of  the  de- 
fendant, the  amount  of  wages  the  father 
receives  is  not  a  proper  mutter  of  inquiry. 
See  supra,  note  42. 

«Kerling  v.  Van  Dusen  (1910)  109  Minn. 
481,  124  N.  W.  235,  372. 

4«  Benton  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1881)  55  Iowa,  496,  8  N.  W.  330,  3  Am. 
Neg.  Cas.  349. 

**  Little  Rock  &  Ft.  S.  R.  Co.  v.  Barker 
( 1875)  33  Ark.  350,  34  Am.  Rep.  44,  holding 
that  evidence  is  admissible  as  to  the  medi- 
cal, funeral  and  burial  expense  paid  by  the 
mother  in  behalf  of  an  infant  child,  in  ac- 
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tive  question  as  to  whether  or  not  fun- 
eral and  medical  expenses  of  the  de- 
ceased are  a  proper  element  of  damage 
even  though  it  is  presented  as  a  question 
of  evidence. 

i.  Contributions  to  support  of  parents* 

Another  and  effective  mode  of  show- 
ing pecuniary  loss  to  parents  by  the 
negligent  killing  of  a  child  is  to  show 
an  actual  loss  of  contributions  which  the 
deceas  d  had  been  in  the  habit  of  mak- 
ing toward  their  support  and  mainten- 
ance. To  this  end  evidence  is  admissi- 
ble as  to  any  assistance  the  deceased  had 
rendered  his  parents,  or  of  contributions 
by  him  toward  their  support  and  main- 
tenance, and  his  recognition  of  their 
dependency.60  And  since  parents  are 
entitled  to  recover  compensation  for  the 

tion  to  recover  damages  for  its  negligent 
killing. 

See  Peklenk  v.  Isle  Royale  Copper  Co. 
supra,  note  45. 

Carnego  v.  Crescent  Coal  Co.  (1914)  164 
Iowa,  552,  146  N.  W.  38,  Ann.  Cas.  1916D, 
794,  holding  that  evidence  is  admissible  to 
show  the  payment  by  or  for  the  parents  of 
the  funeral  expenses  of  a  child  negligently 
killed,  in  an  action  by  him  to  recover  dam- 
ages therefor. 

See  Rishworth  v.  Moss  (1917)  —  Tex, 
Civ.  App.  — ,  191  S.  W.  843,  holding  that 
there  must  be  evidence  of  the  amount  of 
funeral  expenses  to  entitle  the  parents  to 
recover  therefor. 

«0  Hopper  v.  Denver  &  R.  G.  R.  Co.  (1907) 
84  C.  C.  A.  21,  155  Fed.  273. 

Prendergast  v.  Chicago  City  R.  Co.  (1904) 
114  111.  App.  156,  holding  that  in  an  action 
to  recover  for  the  death  of  an  adult  son 
for  the  benefit  of  his  father,  evidence  is  ad- 
missible to  prove  the  earnings  of  the  de- 
ceased and  the  amount  he  contributed  or 
was  in  the  habit  of  contributing  toward  the 
support  of  his  father. 

Vandalia  Coal  Co.  v.  Ringo  (1917)  — 
Ind.  App.  — ,  114  N.  E.  466,  holding  that 
evidence  is  admissible  of  earnings  of  the 
decedent  and  that  a  large  part  of  the  same 
was  contributed  to  the  parents  and  his 
brothers  and  sisters. 

M'Coullough  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1913)  160  Iowa,  624,  47  L.R.A.(N.S.)  23, 
142  N.  W.  67,  holding  that  evidence  is  ad- 
missible of  prior  contributions  by  a  dece- 
dent to  his  parents  and  as  to  a  recognition 
of  their  dependency. 

Sieber  v.  Great  Northern  R.  Co.  (1899) 
76  Minn.  269,  79  N.  W.  95. 

Kimmer  v.  Weber  (1894)  81  Hun,  599,  30 
N.  Y.  Supp.  1103,  reversed  on  other  grounds 
in  (1897)  151  N.  Y.  417,  66  Am.  St.  Rep. 
630,  45  N.  E.  860,  1  Am.  Neg.  Rep.  156, 
holding  that  in  an  action  for  the  death  of 
a  minor  evidence  is  admissible  that  he  was 
in  the  habit  of  giving  to  his  father  a  cer- 
tain sum  of  money,  as  tending  to  show  that 
the  decedent  was  earning  that  amount. 
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loss  of  reasonable  expectation  of  future 
aid,  proof  in  this -regard  may  be  given. 
For  example,  evidence  is  admissible  as 
to  the  facts  and  circumstances  surround- 
ing the  decedent  and  his  parents.  And 
also  any  facts  showing  the  decedent's 
ability  and  probable  inclination  to 
continue  contributions  toward  their  sup- 
port.*1 The  amount  the  deceased  con- 
tributed to  his  parents  may  be  shown, 
also  the  manner  in  which  they  spent  the 
money  which  went  into  the  common 
purse.5*  And  evidence  that  the  deceased 
earned  money  which  went  into  the  com- 
mon purse  shows  pecuniary  loss  to  par- 
ents, although  there  is  no  direct  evidence 
as  to  the  value  of  his  services  or  the  cost 
of  his  board  and  clothing.58  And  where 
there  is  actual  evidence  of  contributions 
bv  the  deceased  toward  the  support  of 


Irvin  v.  Southern  R.  Co.  (1913)  164  N.C. 
5,  86  S.  E.  78,  holding  that  under  the  Fed- 
eral Employers'  Liability  Act,  where  the 
mother  sued  for  the  death  of  a  son  evidence 
as  to  the  amount  of  the  son's  contributions 
towards  her  support  is  material,  for  her 
recovery  is  limited  to  her  pecuniary  loss. 

Brush  Electric  Light  &  P.  Co.  v.  Lefevre 
(1900)  —  Tex.  Civ.  App.  — ,  55  S.  W.  396, 
holding  to  be  admissible  evidence  as  to  as- 
sistance which  parents  received  and  ex- 
pected to  receive  from  the  deceased. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Leonard 
(1894)  —  Tex.  Civ.  App.  — ,  29  S.  W.  955, 
holding  that  evidence  of  the  amount  which 
the  deceased  son  contributed  to  the  support 
of  his  parents  is  admissible  in  their  behalf 
in  an  action  for  his  wrongful  death. 

si  Pennsylvania  Co.  v.  Reesor  (1915)  60 
Ind.  App.  636,  108  N.  E«  983,  holding  that 
all  the  facts  and  circumstances  surrounding 
the  deceased  and  his  next  of  kin,  together 
with  the  facts  showing  the  ability  and  the 
probable  inclination  of  the  deceased  to  con- 
tinue contributions  to  his  parents,  and 
brothers  and  sisters,  are  admissible  to  es- 
tablish their  pecuniary  loss  by  reason  of 
his  death. 

M  Welch  v.  New  York,  N.  H.  &  H.  R.  Co. 
(1902)  182  Mass.  84,  64  N.  E.  695,  holding 
that,  as  bearing  upon  the  question  of  de- 
pendency upon  the  deceased,  it  is  competent 
to  prove  the  amount  he  contributed  to  his 
parents,  and  the  manner  of  spending  the 
money  put  in  the  common  purse  of  the 
family  of  which  the  decedent  was  a  member. 

A*  Duckworth  v.  Johnson  (1859)  4  Hurlst. 
&  N.  653,  157  Eng.  Reprint,  997,  29  L.  J. 
Excb,  N.  S.  25,  5  Jur.  N.  S.  630,  7  Week. 
Rep.  655,  holding  that  it  is  not  necessary 
that  there  should  be  distinct  evidence  of  the 
value  of  a  fourteen-year-old  boy's  services 
and  the  cost  of  boarding  and  clothing  him, 
where  there  is  evidence  that  the  boy  was 
earning  money  which  went  into  the  common 
fund  of  the  family. 

See  note  20,  supra. 
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his  parents,  it  is  not  essential  to  the 
recovery  of  substantial  damages  in  their 
behalf  to  show  the  amount  of  such  con- 
tribution.5* Evidence  that  the  deceased 
contributed  to  the  support  of  his  parents 
may  be  contradicted  or  explained  by  the 
defendant.56  Testimony  of  contribu- 
tions to  parents  by  the  deceased,  how- 
ever, is  not  to  be  disregarded  because 
the  witness  was  the  employer  of  the 
deceased  and  also  a  relative,  although 
he  did  not  state  the  times  and  amount 
of  the  contributions.86 

Evidence  that  the  deceased  had  lived 
at  home,  worked  out,  and  given  his  earn- 
ings to  his  mother  for  the  family  sup- 
port, is  sufficient  to  show  a  pecuniary 
loss  by  his  death,  although  at  the  time 
he  was  killed  he  was  traveling  to  a  dis- 
tant place  to  learn  a  trade.*7  A  pecun- 
iary loss  to  parents  may  be  shown  by 
evidence    of    their    feeble    or    crippled 


physical  condition  and  need  of  aid  and 
the  fact  that  deceased  contributed  there- 
to when  they  needed  it.68  But  where  the 
deceased  left  home  without  the  consent 
of  his  parents  and  had  remained  away 
for  some  years,  during  which  time  he  did 
not  contribute  anything  to  their  support 
or  assist  them  in  any  way,  they  could 
not  be  said  to  have  suffered  pecuniary 
loss  by  his  death  unless  they  could 
show  a  change  in  the  decedent's  inten- 
tions with  reference  to  their  support  and 
assistance.69  And  damages  cannot  be 
awaided  for  prospective  contributions 
after  the  death  of  the  child  or  after  he 
would  have  reached  his  majority  had  he 
lived,  where  there  is  no  evidence  that  he 
had  made  any  contributions  prior  to  his 
death.60  Unless  the  evidence  shows  a 
reasonable  expectation  by  the  parent  of 
contributions  from  the  deceased  in  the 
future  had  he  survived  the  injury.61 


"Ohio  &  M.  R.  Co.  v.  Wangelin  (1892) 
43  111.  App.  324,  holding  that  where  there  is 
evidence  that  the  deceased  contributed  to 
the  support  of  the  heirs  at  law,  who  were 
hi  need  of  such  help,  it  is  not  essential  to 
the  recovery  of  substantial  damages  to 
ihow  the  amount  of  such  contributions. 

As  to  evidence  of  contributions  being  suf- 
ficient to  entitle  the  plaintiff  to  recover,  see 
infra.,  note  68. 

w  Galveston,  H.  &  S.  A.  R.  Co.  v.  Harris 
(1896)  —  Tex.  Civ.  App.  — ,  36  S.  W.  776, 
holding  that,  in  contradiction  of  the  testi- 
mony of  the  mother  of  the  decedent  that 
the  decedent  spent  most  of  his  earnings  in 
her  support  and  the  support  of  his  children, 
it  may  be  shown  that  he  spent  most  of  his 
earnings  on  a  certain  prostitute. 

And  see  Brown  v.  British  Columbia  Elec- 
tric R.  Co.  (1910)  15  B.  C.  350,  holding  that 
evidence  that  the  son  living  away  from  his 
parents  had  on  two  occasions  sent  money 
to  his  parents,  but  they  had  assisted  him 
by  advancing  money  for  his  passage  to 
Canada,  is  not  sufficient  to  show  any  rea' 
sonable  expectation  on  their  part  of  pecu- 
niary benefit  in  the  continuance  in  life  of 
the  son. 

"Fordyce  v.  McCants  (1892)  55  Ark. 
3S4,  18  S.  W.  371,  holding  that  testimony 
is  not  to  be  disregarded  because  it  is  given 
by  the  employer  of  the  decedent,  who  was 
also  a  relative,  where  he  is  able  to  testify 
positively  as  to  the  amount  of  money  dece- 
dent sent  to  his  father,  although  he  did  not 
•tate  the  times  and  the  amounts  sent  at 
the  different  times. 

w  McDonald  v.  Rex  (1901)  7  Can.  Exch. 
216,  holding  that  evidence  is  sufficient  to 
show  pecuniary  loss  where  it  shows  in  ef- 
fect that  the  deceased  had  lived  at  home, 
worked  out,  and  gave  his  earnings  to  his 
mother  for  the  family  support,  although  at 
the  time  he  was  killed  he  was  journeying  a 
distance  from  home  to  learn  a  trade.  In 
this  case  it  did  not  appear  that  the  parents 


were  in  need  of  pecuniary  aid  from  the 
decedent. 

M  Hetherington  v.  North  Eastern  R.  Co. 
(1882)  LR.9Q.  B.  Div.  (Bng.)  160,  61 
L.  J.  Q.  B.  N.  S.  496,  30  Week.  Rep.  797, 
holding  evidence  that  the  deceased  had  con- 
tributed to  the  support  of  his  father  when 
the  latter  was  out  of  work,  and  that  the 
latter  was  blind  and  injured  in  his  leg  and 
hands,  although  he  worked  when  he  could, 
is  sufficient  to  show  his  pecuniary  loss. 

6»Dean  v.  Oregon  R.  &  Nav.  Co.  (1905) 
38  Wash.  565,  80  Pac.  842,  holding  that 
where,  some  years  prior  to  receiving  the 
injury  which  resulted  in  his  death,  de- 
ceased left  his  home  without  the  consent  of 
his  parents,  and  had  remained  away  about 
five  years,  during  which  time  he  had  not  in 
any  way  contributed  to  their  support  or 
assistance,  unless  there  is  evidence  to  show 
a  change  in  his  intention  in  these  regards 
no  pecuniary  loss  to  the  parents  is  shown. 

W  Cumberland  Teleph.  &  Teleg.  Co.  v.  An- 
derson (1906)  89  Miss.  732,  41  So.  263, 
holding  that  in  assessing  damages  to  a 
mother  for  the  death  of  an  infant  son  no 
damages  can  be  awarded  for  prospective 
gratuities  to  the  mother  from  the  son  after 
the  son  would  have  reached  his  majority, 
where  there  is  no  evidence  that  gratuities 
have  been  received  in  the  past. 

Moffitt  v.  Canadian  P.  R.  Co.  13  West. 
L.  R.  (Can.)  244,  holding  that  where  the 
only  evidence  of  contributions  by  the  son 
to  his  mother  were  hearsay,  and  hence  in- 
admissible to  prove  actual  contributions,  a 
reasonable  expectation  on  her  part  of  pecu- 
niary benefit  from  the  continued  life  of  the 
son  is  not  shown. 

w  It  has  been  held  that,  although  no  di- 
rect proof  is  given  to  show  that  the  deceased 
child  ever  contributed  any  pecuniary  aid  to 
his  parents,  the  evidence  may  nevertheless 
be  sufficient  to  show  such  a  reasonable  ex- 
pectation by  the  parents  of  future  aid  from 
the  child  as  to  sustain  a  substantial  recov- 
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II.  Sufficiency  of  evidence. 

As  heretofore  pointed  out,  there  is  a 
presumption  of  pecuniary  loss  to  parents 
by  the  destruction  of  the  life  of  a  minor 
child,  and  this  presumption  is  of  suffi- 
cient force  at  least  to  avoid  the  necessity 
of  producing  direct  evidence  of  pecun- 
iary loss;  nevertheless,  parents  are  gen- 
erally to  be  compensated  only  for  the 
pecuniary  loss  they  have  actually  suf- 
fered or  of  which  there  is  a  reasonable 
expectation  they  will  suffer,  and  while 
it  may  not  be  practicable  in  many  cases, 
owing  to  the  tender  years  of  the  child, 
to  produce  evidence  of  a  character  which 
will  afford  a  satisfactory  basis  for  as- 
sessing  the  pecuniary  loss  to  the  parents, 
yet  such  evidence  should  be  produced  as 
may  be  reasonably  procurable  and  may 
aid  the  jury  in  assessing  the  damages. 

In  this  regard  it  has  been  said  that  the 
absence  of  evidence  of  special  pecuniary 
damages  to  the  next  of  kin  resulting 
from  the  death  of  a  child  docs  not 
justify  nonsuiting  the  plaintiff  or  direct- 
ing a  verdict  in  his  favor  for  nominal 
damages  merely,  for  it  is  within  the 
province  of  the  jury,  having  before  them 
the  parents,  and  the  facts  as  to  their 
position  in  life,  the  occupation  of  the 
father,  and  the  age  and  sex  of  the  child, 
to  form  an  estimate  of  the  damages  with 
reference  to  the  pecuniary  injury,  pres- 


ent and  prospective,  resulting  to  the  next 
of  kin.     Except  in  very  rare  instances, 
it  is  impracticable  to  furnish  direct  evi- 
dence of  any  specific  loss  occasioned  by 
the  death  of  a  child  of  tender  years;  and 
to  hold  in  such  case  without  such  proof 
the    parents    cannot    recover    would   in 
effect  render  the  statute  nugatory;  and 
it  cannot  be  said,  as  matter  of  law,  that 
there  is  no  pecuniary  damage  in  such 
cases,  nor  that  the  expense  of  maintain- 
ing and  educating  the  child  would  neces- 
sarily exceed  any  pecuniary  advantage 
which   the   parents   could  have   derived 
from  his  services  had  he  lived.    These 
calculations  are  for  the  jury,  and  any 
evidence  on  the  subject,  beyond  the  age 
and  sex  of  the  child,  and  the  circum- 
stances and  conditions  in  life  of  the  par- 
ents, or  other  facts  existing  at  the  time 
of  the  death,  would  necessarily  be  specu- 
lative and  hypothetical,  and  would  not 
aid  the  jury  in  arriving  at  a  conclusion.** 
It  is  not  feasible  to  set  out  in  detail 
the  exact  evidence  which  will  be  suffi- 
cient to  entitle  the  parents  to  recover 
substantial  damages  for  the  death  of  a 
child.    In  general,  however,  it  may  be 
said  that  it  is  sufficient  in  this  regard  to 
show  the  age,  sex,  health,  and  disposi- 
tion of  the  deceased,  if  a  child  of  tender 
years ; 63  as  to  an  older  child,  in  addi- 


ejy  in  their  favor  for  the  death  of  the  child. 
Hopper  v.  Denver  &  R.  0.  R.  Co.  (1907)  84 
C.  C.  A.  21,  155  Ted.  273;  Sieber  v.  Great 
Northern  R.  Co.  (1899)  76  Minn.  269,  79 
N.  W.  95. 

And  see  Mollie  Gibson  Consol.  Min.  & 
Mill.  Co.  v.  Sharp  (1894)  5  Colo.  App.  321, 
38  Pac.  850,  holding  that  although  a  son 
never  contributed  to  the  support  of  his 
father,  nevertheless  proof  of  the  son's  age, 
habits,  and  earning  capacity,  and  age  of 
the  father,  entitled  the  latter  to  recover  for 
the  probable  pecuniary  injury  sustained  by 
him  through  the  death  of  the  son. 

«Ihl  v.  Forty-second  Street  &  G.  Street 
Ferry  R.  Co.  (1872)  47  N.  Y.  317,  7  Am. 
Rep.  450. 

And  see  Rishworth  v.  Moss  (1916)  — 
Tex.  Civ.  App.  — ,  191  S.  W.  843,  holding 
that  the  jury  may  estimate  the  value  to  the 
parents  of  the  services  of  a  child,  although 
there  is  no  evidence  relative  thereto,  and 
there  need  not  be  evidence  of  the  cost  of 
support  and  maintenance  of  the  child. 

63  Whitmer  v.  El  Paso  &  S.  W.  Co.  (1912) 
119  C.  C.  A.  637,  201  Fed.  193,  holding  that 
proof  of  the  age,  sex,  health,  habits,  and 
disposition  of  the  deceased  child,  together 
with  the  mode  of  living  of  the  relatives 
surviving,  justifies  the  awarding  of  subs  tan - 
1  ial  damages  for  its  death. 

Elwood  v.  Addison  (1900)  26  Ind.  App. 
28,  59  N.  E.  47,  holding  that  the  jurv  may 
estimate  the  damages  to  the  father  for  the 
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loss  of  the  services  of  a  seven-year-old  boy 
during  minority  from  evidence  of  the  death 
of  the  child,  his  relationship  to  the  plain- 
tiff, his  age,  physical  and  mental  condition 
and  ability,  and  the  condition  of  the  father's 
family  with  respect  to  and  use  for  the 
child. 

New  York,  C.  &  St.  L.  R.  Co.  v.  Mush- 
rush  (1894)  11  Ind.  App.  192,  37  N.  E.  954, 
38  N.  E.  871,  holding  that,  in  an  action  for 
the  death  of  a  minor  son,  evidence  that  the 
^decedent  at  the  time  of  his  death  wa» 
twelve  years  of  age,  and  was  ordinarily 
bright  and  intelligent,  and  assisted  his 
father,  is  sufficient  upon  which  to  base  a 
judgment  for  substantial  damages  for  the 
loss  of  the  services  of  the  child  during 
minority. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Fajardo 
(1906)  74  Kan.  314,  6  L.R.A.(N.S.)  681,  8$ 
Pac.  301,  holding  that  evidence  of  the  age, 
intelligence,  and  disposition  towards  hi* 
parents  of  a  child  killed  by  the  wrongful 
act  of  the  defendant,  together  with  the 
situation  and  condition  in  life  of  the  pa- 
rents, is  sufficient  to  justify  a  reasonable 
expectation  of  future  benefit. 

Black  v.  Michigan  C.  K.  Co,  (1906)  146 
Mich.  568,  109  N.  W.  1052,  holding  that  evi- 
dence of  the  age,  occupation,  and  condition 
of  health  of  the  father,  and  of  the  age  and 
condition  of  health  of  the  mother,  and  that 
the  decedent  was  a  young  boy,  healthy,  in- 
telligent, of  excellent  disposition,  and  obedi- 
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tion  to  evidence  of  the  foregoing  char- 
acter, evidence  is  sufficient  where  it  is 
such  as  may  be  reasonably  procurable  as 


to  the  habits,  character,  and  the  earn- 
ings or  earning  capacity  of  the  de- 
ceased,64 or  his  disposition   to  aid  his 


fnt  to  his  parents,  justifies  a  recovery  in 

their  behalf  of  substantial  damages  for  his 

negligent  death. 
Grogan  v.  Broadway  Foundry  Co.  (1885) 

37  Mo.  321 ;   Nagel  v.  Missouri  P.  R.  Co. 

(1882)  75  Mo.  653,  42  Am.  Rep.  418,  holding 
that,  in  an  action  by  a  parent  to  recover  for 

the  wrongful  death  of  the  child,  proof  of  the 
age  of  the  decedent,  and  the  circumstances 
tad  condition  in  life  of  the  parent,  afford 
a  sufficient  basis  for  the  computation  of 
damages. 

Kribs  v.  Jefferson  City  Light,  Heat  &  P. 
Co.  (1917)  —  Mo.  App.  — ,  199  S.  W.  261, 
holding  that  where  the  decedent  was  a  fif- 
teen-year-old boy,  evidence  as  to  health, 
habits  of  industry,  income,  etc.,  was  suffi- 
cient And  evidence  was  admissible  in  be- 
half of  the  defendant  which  tend  to  show 
a  diminution  in  the  value  of  the  decedent's 
Krvices  due  to  his  health  or  business  habits. 

Birkett  v.  Knickerbocker  Ice  Co.  (1888) 
110  N.  T.  604,  18  N.  E.  108,  holding  that  in 
as  action  for  the  death  of  a  child  four  and 
one-half  years  old,  where  there  is  proof  of 
the  circumstances  of  the  father  and  his 
family,  and  the  condition,  character,  and 
iex  of  the  child,  the  court  should  not  limit 
the  recovery  to  merely  nominal  damages. 

IM  v.  Forty-Second  Street  &  O.  Street 
Perry  R.  Co.  (N.  Y,)  supra,  holding  that 
where  the  jury  had  before  them  the  parents, 
their  position  in  life,  the  occupation  of  the 
father,  age  and  sex  of  the  child,  it  is  within 
their  province  to  form  an  estimate  of  the 
damages  with  reference  to  the  pecuniary  in- 
jur, present  or  prospective,  to  the  parents 
from  the  death  of  the  child. 

To  the  same  effect  see  Prendegast  v.  New 
York  C.  &  H.  R.  R.  Co.  (1874)  56  N,  Y.  652. 

Hoon  v.  Beaver  Valley  Traction  Co.  (1903) 
2W  Pa.  369,  54  AtL  270,  holding  that  evi- 
dence as  to  the  age  and  physical  and  men- 
tal condition  of  the  child,  and  the  circum- 
stances in  life  of  the  parents,  is  sufficient  on 
vhich  to  base  a  judgment  for  the  death 
of  the  child  through  the  negligence  of  the 
defendant. 

McCleary  v.  Pittsburg  R.  Co.  (1911)  47 
ft.  Super.  Ct.  366,  holding  that  evidence  as 
to  the  occupation  of  the  father  of  the  de- 
ceased, that  the  parents  were  in  the  prime 
°f  life,  that  and  the  deceased  child  was  large 
[°r  his  age,  strongly  built,  in  good  health, 
bright,  and  intelligent,  is  sufficient  to  en- 
title the  parents  to  have  their  action  to  re- 
aver for  the  death  of  the  child  submitted 
to  the  jury.  They  need  not  call  witnesses  to 
estimate  the  pecuniary  value  to  them  of  the 
«fe  of  the  deceased. 

Houston  City  Street  R.  Co.  v.  Sciacca 
0891)  80  Tex.  350,  16  S.  W.  31,  holding 
that  evidence  that  the  parents  were  poor, 
«rtaa  to  age,  sex,  and  health  of  their  child, 
JJ*kea  it  a  question  for  the  discretion  of 
the  jury  as  to  the  amount  of  damages  which 
'hall  be  allowed  the  parents  for  the  death 
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of  the  child,  to  be  computed  either  up  to  the 
majority  of  the  child  or  afterward. 

Austin  Rapid  Transit  R.  Co.  v.  Cullen, 
(1895)  —  Tex.  Civ.  App.  — ,  29  S.  W.  256, 
holding  that  where  the  evidence  in  an  ac- 
tion to  recover  damages  for  the  death  of  a 
child  shows  that  the  parents  are  poor  and 
that  the  child  was  a  .stout,  healthy  child 
twenty-five  months  old,  the  amount  of  dam- 
ages is  to  be  determined  by  the  jury,  based 
upon  their  own  knowledge  and  experience. 

Sweeten  v.  Pacific  Power  &  Light  Co. 
(1915)  88  Wash.  679,  153  Pac.  1054,  holding 
that  the  jury,  knowing  the  age,  health,  and 
capacity  of  the  child -and  the  situation  of 
the  parents,  may  form  an  estimate  of  the 
pecuniary  loss,  present  and  prospective,  to 
the  parents  for  the  killing  of  the  child,  al- 
though there  was  no  direct  evidence  of  any 
pecuniary  loss. 

6»  Woodstock  Iron  Works  v.  Kline  (1907) 
149  Ala.  391,  43  So.  362,  holding  that  evi- 
dence that  the  deceased,  a  brakeman  about 
eighteen  years  old,  was  survived  by  a  father, 
together  with  evidence  as  to  his  earning 
capacity,  age,  probable  duration  of  life,  and 
habits  of  industry,  furnishes  proper  data 
from  which  pecuniary  compensation  to  the 
parent  may  be  fixed. 

Chicago  v.  Hesing  (1876)  83  1TL  204,  26 
Am.  Rep.  378,  holding  that  where  proof  is 
made  of  the  age  and  relationship  of  a  child 
to  the  next  of  kin,  its  parents,  the  jury 
may  estimate  the  pecuniary  damages  from 
the  facts  proven  in  connection  with  eom* 
mon  observation.  It  is  not  indispensable 
that  there  should  be  proof  of  actual  services 
of  a  pecuniary  value  rendered  to  the  next 
of  kin,  or  that  any  witnesses  should  express 
an  opinion  as  to  the  value  of  services  that 
may  have  been  or  might  be  rendered. 

Chicago  v.  Scholten  (1874)  75  HI.  468, 
holding  that  the  pecuniary  loss  to  a  father 
from  the  death  of  a  minor  child  .may  be 
estimated  from  the  facts  proved  in  connec- 
tion with  the  injury  and  the  experience  pos- 
sessed by  all  persons  in  relation  to  matters 
of  common  observation,  and  the  damages 
may  be  enhanced  by  proof  of  the  personal 
characteristics  of  the  deceased,  as,  for  ex- 
ample, evidence  of  his  mental  and  physical 
capacity  to  be  of  service  to  has  father  in 
his  business,  and  his  habits  of  industry  and 
sobriety,  where  the  deceased  is  old  enough 
to  have  established  a  character  in  these 
regards. 

Lake  Erie  &  W.  R.  Co.  v.  Chriss  (1914) 
57  Ind.  App.  145,  105  N.  E.  62,  holding  that 
evidence  as  to  the  age,  characteristics,  and 
ability  of  the  child,  and  as  to  the  parents' 
situation  in  life,  will  support  an  award  of 
substantial  damages  in  their  behalf  for  the 
death  of  the  child. 

Union  P.  R.  Co.  v.  Dunden  (1887)  37  Kan. 
1,  14  Pac.  501,  holding,  where  the  jury 
have  presented  to  them  evidence  of  the 
parents  of  the  child  whose  death  was  com- 
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parents,65  as  to  both  classes  of  children 
there  also  being  evidence  as  to  the  age, 
health,  occupation,  and  circumstances  of 
the  parents.  It  is  not  essential  to  the 
right  to  recover  substantial  damages 
that  there  should  be  evidence  of  a  defi- 
nite or  precise  sum  which  the  parents 
have  lost  by  the  death  of  the  deceased.66 
It  has,  however,  been  held  that  where 
no  evidence  is  produced  as  to  the  health 


and  age  of  the  parents  and  the  father's 
earning  capacity,  a  large  verdict  for  the 
parents  will  not  be  sustained  where  this 
evidence  was  easily  procurable.67  Under 
Workmen's  Compensation  Acts,  evidence 
or  contributions  by  a  child  killed  while 
working  in  an  employment  within  the 
provisions  of  the  act  is  sufficient  to  show 
the  dependency  of  the  parents,  entitling 
them  to  recover  for  his  death.66    Mere 


plained  of,  their  position  in  life,  the  occu- 
pation of  the  father,  the  condition  of  his 
health,  the  age  of  the  deceased,  his  intelli- 
gence, ability  to  earn  money,  etc.,  it  is  their 
province,  from  this  evidence  and  their  gen- 
eral knowledge,  to  form  an  estimate  of  the 
damages  with  reference  to  the  pecuniary 
injuries,  present  and  prospective,  resulting 
to  the  next  of  kin. 

Robel  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1885)  35  Minn.  84,  27  N.  W.  305,  holding 
that  where  the  decedent  was  between 
twenty  and  twenty-one  years  of  age,  and 
left  surviving  him  his  parents,  and  brothers 
and  sisters,  evidence  of  these  facts,  and  the 
fact  that  at  the  time  he  received  the  injury 
which  resulted  in  his  death  he  was  em- 
ployed, presumably  for  a  compensation,  en- 
titles a  recovery  of  substantial  damages 
for  his  death. 

W  United  States  Electric  Lighting  Co.  v. 
Sullivan  (1903)  22  App.  D.  C.  115,  holding 
that,  under  an  act  similar  to  Lord  Camp- 
bell's Act,  the  personal  representative  of  a 
deceased  minor,  aged  nineteen  years,  may 
maintain  an  action  in  behalf  of  the  father, 
where  the  evidence  as  to  damages  shows 
occasional  contributions  to  him  from  the 
decedent,  and  the  partial  incapacity  of  the 
father  to  earn  a  livelihood,  and  a  proba- 
bility of  the  continuance  of  this  assistance 
had  the  son  continued  to  live. 

Hillebrand  v.  Standard  Biscuit  Co.  (1903) 
139  Cal.  233,  73  Pac.  163,  14  Am.  Neg.  Rep. 
520,  holding  that  where  the  statutory  bene- 
ficiaries %of  a  young  woman  eighteen  years 
of  age  are  her  parents,  and  in  addition  to 
the  wages  she  was  earning  at  the  time  of 
her  death  she  was  assisting  her  parents 
in  other  ways,  they  are  entitled  to  recover 
substantial  damages  for  her  wrongful  death. 

Pierce  v.  Conners  (1894)  20  Colo.  178, 
46  Am.  St.  Rep.  279,  37  Pac.  721,  holding 
that  the  damages  for  the  death  of  a  child 
may  be  approximated  by  considering  the 
age,  health,  condition  in  life,  habits  of  in- 
dustry or  otherwise,  and  ability  to  earn 
money  on  the  part  of  the  decedent,  includ- 
ing his  or  her  disposition  to  aid  or  assist  the 
plaintiff. 

Morhart  v.  North  Jersey  Street  R.  Co. 
(1899)  64  N.  J.  L.  236,  45  Atl.  812,  7  Am. 
Neg.  Rep.  458,  holding  that  where  the  evi- 
dence showed  that  the  decedent  was  over 
eighteen  years  old  and  earned  $7  per  week, 
which  was  paid  to  his  father,  who  furnished 
him  with  board,  lodging,  clothing,  and  a 
small  amount  of  pocket  money,  and  that 
the  father  was  seventy-two  years  old,  it 
was  a  question  for  the  jury  to  determine 
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whether  or  not  the  father  suffered  a  pecu- 
niary injury  by  being  deprived  of  the  son's 
earnings  during  the  remainder  of  his  minor- 
ity, and  such  contributions  as  the  son  might 
be  reasonably  expected  to  make  after  ma- 
jority, either  voluntarily,  or  by  compulsion 
should  the  father  require  it. 

San  Antonio  Traction  Co.  v.  White  (1901) 
94  Tex.  468,  61  S.  W.  706,  9  Am.  Neg.  Rep. 
616,  holding  that  evidence  of  the  health, 
strength,  and  willingness  of  the  decedent  to 
support  his  parents  forms  a  sufficient  basis 
upon  which  to  found  a  reasonable  expecta- 
tion upon  the  part  of  the  parents  to  receive 
support  from  him  after  he  would  have 
reached  his  majority,  had  he  not  been  killed. 

Taff  Vale  R.  Co.  v.  Jenkins  [1913]  A.  C. 
(Eng.)  1,  82  L.  J.  K.  B.  N.  S.  49,  107  L.  T. 
N.  S.  564,  29  Times  L.  R.  19,  67  Sol.  Jo.  27, 
holding  that  evidence  that  deceased  was 
sixteen  years  of  age  and  was  learning  the 
business  of  dressmaking,  that  she  was  an 
unusually  intelligent  girl  and  was  shortly 
coming  out  of  her  apprenticeship,  and  had 
prospects  of  beginning  before  long  to  earn 
remuneration  which  might  quickly  become 
substantial,  that  she  stayed  nights  with  her 
parents,  and  from  time  to  time  gave  them 
some  assistance  in  the  house  and  a  shop 
kept  by  her  mother,  is  sufficient  to  justify 
the  jury  in  finding  that  there  was  a  pros- 
pective pecuniary  advantage  to  the  parents 
of  which  they  were  deprived  by  the  daugh- 
ter's death. 

66  San  Antonio  Traction  Co.  v.  White 
(1900)  —  Tex.  Civ.  App.  — ,  60  S.  W.  323, 
holding  that  the  jury  can  estimate  the  dam- 
ages to  parents  for  the  negligent  killing  of 
a  child  upon  evidence  as  to  his  health,, 
strength,  aptitude  or  willingness  to  perform 
services,  the  reasonable  benefit  resulting 
therefrom,  etc.,  without  a  statement  of  any 
definite  sum  by  any  witness. 

And  see  McCleary  v.  Pittsburg  R.  Co* 
(1911)  47  Pa.  Super.  Ct.  366,  supra. 

67  Decker  v.  McSorley  (1901)  111  Wis.  91, 
86  N.  W.  554,  holding  that  evidence  that  the 
father  of  a  child  four  and  one-half  years  old 
had  no  property,  and  that  there  survived 
a  mother  and  other  children,  and  that  the 
deceased  was  strong  and  healthy,  will  not 
sustain  a  finding  of  damages  for  the  death 
of  the  child  on  the  basis  of  a  reasonable 
expectancy  of  pecuniary  benefit  to  the  pa- 
rents  from  the  continuance  of  the  life  of 
the  child  beyond  its  minority.  See  supra, 
note  43. 

6§Havey  v.  Erie  R.  Co.  (1915)  87  N.  J.  L. 
444,  95  Atl.  124,  reversed  on  other  grounds 
in  (1916)  88  N.  J.  L.  684,  96  Atl.  995,  hold- 
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hearsay  evidence,  however,  of  contribu- 
tions to  the  support  of  parents  living 
in  a  foreign  country,  without  any  evi- 


dence as  to  the  purpose  of  the  contribu- 
tions or  the  use  to  which  the  same  were 
put  by  the  parents,  are  not  sufficient.89 


ing  that  evidence  that  the  deceased  gave  his 
wages  to  his  parents,  and  that  they  were 
wed  in  supporting  the  family,  sufficiently 
ibowg  the  dependency  of  the  parents. 

Smith  v.  National  Sash  &  Door  Co.  (1915) 
96  Kan.  816,  153  Pac.  533,  holding  that  de- 


pendency is  shown  by  evidence  that  the  de- 
ceased turned  his  wages  over  to  his  mother, 
although  she  gave  him  money  therefrom  for 
his  personal  expendituies. 

»Tirre  v.  Bush  Terminal  Co.  (1916)  172 
App.  Div.  386,  158  N.  Y.  Supp.  883. 

A.  G.  S. 


TOTED    STATES    CIRCUIT    COURT 
APPEAIiS,    NINTH    CIRCUIT. 

T.W.  JENKINS  &  COMPANY,  Plff.  in  Err., 

v. 

ANAHEIM  SUGAR  COMPANY. 

(247  Fed.  958.) 

Contract  —  purchase    of    month's     re- 
quirement by  wholesaler — mutuality. 

A  contract  between  a  refiner  of  sugar  and 
a  wholesaler,  providing  that  the  latter  buy 
of  the  former  a  specified  month's  require- 
ment, is  not  void  for  want  of  mutuality 
where  the  probable  requirements  of  the 
tow  are  known. 
for  other  cases,  see  Contracts,  I.  d,  2,  in 

Dig,  1S2  tf .  S. 

(January  7,  1918.) 

ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  Division 
of  the  Southern  District  of  California  (Ben- 
jamin F.  Bledsoe,  Judge)  to  review  a  judg- 
ment sustaining  a  demurrer  to  and  dismiss- 
ing an  action  brought  to  recover  damages 
for  breach  of  a  contract  to  furnish  plaintiff 
a  month's  requirement  of  sugar.    Reversed. 

Statement  by  Hunt,  Circuit  Judge: 
This  wag  an  action  upon  a  contract  by 
Jenkins  &  Company,  plaintiff  below,  an 
Oregon  corporation,  wholesale  grocers,  and 
engaged  in  buying  and  selling  and  dealing 
in  «ugar,  against  the  Anaheim  Sugar  Com- 
piny,  a  California  corporation,  engaged  in 
manufacturing  and  refining  sugar.  The  con- 
tact is  as  follows: 

"San  Francisco,  California,  June  13,  1914. 

"A  contract  is  hereby  entered  into  between 
Anaheim  Sugar  Company,  party  of  the  first 
Part,  and  T.  W.  Jenkins  &  Company,  party 
°f  second  part,  to  wit:  Party  of  first  part 
*lla,  and  party  of  second  part  buys,  Au- 
gust requirements  bags  fine  granulated  beet 
^gar  at  $4.20  per  bag  less  2  per  cent  cash 
tight  days,  f.  o.  b.  San  Francisco,  August 

Note.  —  As  to  mutuality  of  accepted  pro- 
portion to  furnish  such  material  as  one 
needs  in  bis  business,  see  annotation  fol- 
wring  thia  caae,  post,  296. 
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shipment.  It  being  understood  and  agreed 
that  party  of  the  first  part  guarantees  the 
price  up  to  time  of  refusal  against  decline 
only  to  the  base  of  C.  A  H.  and  Western 
Sugar  Refining  Company." 

Plaintiff  alleges  that  the  contract  price 
was  less  than  the  prevailing  market  price 
in  San  Francisco  when  the  contract  was 
entered  into,  and  that  the  price  was  fixed 
by  defendant  in  consideration  of  the  plain- 
tiff's agreement  with  defendant  that  it 
would  buy  ''exclusively  from  defendant  all 
.  .  .  granulated  beet  sugar  required  in  its 
business  during  the  month  of  August, 
1914."  It  is  alleged  that  the  plaintiff  relied 
upon  the  agreement,  and  made  no  other  ar- 
rangements for  its  August  requirements; 
that  thereafter,  in  August,  plaintiff  re- 
quired in  its  business  and  ordered  4,800 
bags  of  sugar,  and  there  were  shipped  and 
delivered  from  time  to  time  during  August 
by  defendant  to  plaintiff  600  bags  of  sugar 
and  no  more;  that  it  had  many  thousand 
customers  to  whom  it  sold  sugar  and  mer- 
chandise and  that  much  of  its  business  was 
wholesaling  to  customers  sugar  in  bag  lots; 
that  the  method  of  dealing  in  sugar  was 
this:  Plaintiff  would  contract  with  a  sugar 
producer  or  refiner  for  the  sale  to  it,  cov- 
ering a  specified  period,  of  such  sugar  as  it 
would  require  for  its  sale  to  its  customers, 
and  plaintiff  would  thereupon  receive  from 
and  solicit  from  its  customers  orders  for 
sugar  in  bag  lots  at  a  stipulated  price, 
based  on  the  contract  price  between  plain- 
tiff and  the  producer  or  refiner,  delivery  to 
be  made  to  its  customers  at  a  future  time 
agreed  upon  between  the  plaintiff  and  its 
customers  at  the  time  of  sale,  all  of  which 
was  well  known  to  the  defendant  when  the 
contract  herein  involved  was  made.  It  is 
alleged  that  plaintiff  in  its  business  usually 
and  ordinarily  required  in  August  of  each 
year  sugar  in  excess  of  4,800  bags,  and 
that,  "relying  upon  the  contract,  plaintiff 
solicited  and  received  from  many  of  its 
customers  orders  for  4,800  bags  of  sugar, 
which  it  intended  to  deliver  to  said  custom- 
ers from  the  sugar  to  be  delivered  under 
the  terms  of  the  contract;  that  when  the 
contract  was  entered  into,  defendant  knew 
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the  nature  of  plaintiff's  business  and  the 
manner  in  which  it  was  conducted,  and 
what  plaintiff's  requirements  for  sugar 
would  be  during  the  term  of  the  contract 
entered  into  with  plaintiff;  that  because  of 
the  refusal  of  defendant  to  deliver  4,800 
bags  of  sugar,  plaintiff  lost  its  profits  on 
the  resale  thereof,  and  had  to  buy  in  the 
open  market  sugar  in  excess  of  the  price 
stipulated  for  with  defendant,  and  was 
damaged  in  the  sum  of  $13,020. 

By  demurrer  these  questions  were  pre- 
sented: Does  the  complaint  state  facts 
sufficient  to  constitute  a  cause  of  action? 
and  (2)  is  the  complaint  uncertain,  ambigu- 
ous, or  unintelligible?  The  district  court 
sustained  the  demurrer,  plaintiff  declined  to 
amend,  and  judgment  was  entered  dismiss- 
ing the  action,  whereupon  plaintiff  sued  out 
writ  of  error. 

Argued  before  Gilbert  and  Hunt,  Circuit 
Judges,  and  Wolverton,  District  Judge. 

.   Messrs.  Beach,   Simon,  &  Nelson  and 
Allen  &  Weyl,  for  plaintiff  in  error: 

A  contract  between  A  and  B  whereby  A 
agrees  to  sell  and  B  to  buy  B's  "require- 
ments" of  described  articles  at  a  fixed  price 
during  a  fixed  term  is  mutual  and  binding, 
if  B's  business  is  an  established  one  and  his 
"requirements"  reasonably  definite  and  as- 
certainable, or  known  to  the  contracting 
parties. 

Lima  Locomotive  &  Mach.  Co.  v.  National 
Steel  Castings  Co.  11  L.R.A.(N.S.)  713,  83 
C.  C.  A.  593,  155  Fed.  77;  Marx  v.  American 
Malting  Co.  95  C.  C.  A.  80,  169  Fed.  582; 
Manhattan  Oil  Co.  v.  Richardson  Lubricat- 
ing Co.  51  C.  C.  A.  553,  113  Fed.  923; 
Ramey  Lumber  Co.  v.  John  Schroeder  Lum- 
ber Co.  150  C.  C.  A.  241,  237  Fed.  39; 
Golden  Cycle  Min.  Co.  v.  Rapson  Coal  Min. 
Co.  112  C.  C.  A.  95,  188  Fed.  179;  T.  B. 
Walker  Mfg.  Co.  v.  Swift  &  Co.  43  L.R.A. 
(N.S.)  730,  200  Fed.  529;  Sterling  Coal  Co. 
v.  Silver  Springs  Bleaching  &  Dyeing  Co. 
89  C.  C.  A.  520,  162  Fed.  848;  Klipstein  v. 
Allen,  123  Fed.  992;  Cold  Blast  Transp.  Co. 
v.  Kansas  City  Bolt  &  Nut  Co.  57  L.R.A. 
696,  52  C.  C.  A.  25,  114  Fed.  77;  Crane  v. 
Crane.  45  C.  C.  A.  96,  105  Fed.  869;  Meier 
Dental  Mfg.  Co.  v.  Smith,  150  C.  C.  A.  445, 
237  Fed.  563;  Conlcy  Camera  Co.  v.  Multi- 
scope  &  Film  Co.  133  C.  C.  A.  96,  216  Fed. 
892;  Loudcnback  Fertilizer  Co.  v.  Tennessee 
Phosphate  Co.  61  L.R.A.  402,  58  C.  C.  A. 
220,  121  Fed.  298;  Minnesota  Lumber  Co.  v. 
Whitebreast  Coal  Co.  160  111.  85,  31  L.R.A. 
529,  43  N.  E.  774;  W.  P.  Fuller  &  Co.  v. 
Schrenk,  58  App.  Div.  222,  68  N.  Y.  Supp. 
781;  Bartlett  Springs  Co.  v.  Standard  Box 
Co.  16  Cal.  App.  671,  117  Pac.  934;  Wells 
v.  Alexandre,  130  N.  Y.  642,  15  L.R.A.  218, 
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29  N.  E.  142;  Hickey  v.  O'Brien,  123  Mich. 
611,  49  L.R.A.  594,  81  Am.  St.  Rep.  227, 
82  N.  E.  241;  E.  G.  Daiiey  Co.  v.  Clark 
Can  Co.  128  Mich.  591,  87  N.  W.  761;  Grand 
Prairie  Gravel  Co.  v.  Joe  B.  Wills  Co.  — 
Tex.  Civ.  App.  — ,  188  S.  W.  680;  Western 
Macaroni  Mfg.  Co.  v.  Fiore,  47  Utah,  108, 
151  Pac.  984;  Great  Northern  R.  Co.  v. 
Witham,  L  R,  9  C.  P.  16,  48  L.  J.  C.  P. 
N.  S.  1,  29  L.  T.  N.  S.  471,  22  Week.  Rep. 
48;  6  R.  C.  L.  62;  9  Cyc.  329;  Lima  Loco- 
motive &  Mach.  Co.  v.  National  Steel  Cast- 
ings Co.  11  L.R.A.(N.S.)  p.  713.  note. 

Mr.  Donald  Barker,  for  defendant  in 
error: 

The  alleged  contract  providing  for  the 
sale  at  a  fixed  price  to  a  purchaser  of  his 
"August  requirements"  of  sugar,  for  resale 
by  him,  is  unenforceable  and  void  because 
it  is  uncertain,  ambiguous,  and  unintel- 
ligible. 

Crane  v.  Crane,  46  C.  O.  A.  96,  105  Fed. 
869;  American  Cotton  Oil  Co.  v.  Kirk.  15 
C.  C.  A.  540,  34  U.  S.  App.  60,  68  Fed.  791; 
Tarbox  v.  Gotzian,  20  Minn.  139,  Gil.  122; 
Mclntyre  Lumber  &  Export  Co.  v.  Jackson 
Lumber  Co.  165  Ala.  268,  138  Am.  St.  Rep. 
66,  51  So.  767;  Huggins  v.  Southeastern 
Lime  &  Cement  Co.  121  Ga.  311,  48  S.  E. 
933;  Higbie  v.  Rust,  211  HI.  333,  103  Am. 
St.  Rep.  204,  71  N.  E.  1010;  T.  B.  Walker 
Mfg.  Co.  v.  Swift  &  Co.  43  L.R.A.(N.S.) 
730,  200  Fed.  529;  Krausse  v.  Greenfield,  61 
Or.  502,  123  Pac.  392,  Ann.  Cas.  1914B, 
115;  Plumb  v.  J.  W.  Hallauer  &  Sons  Co. 
145  App.  Div.  20,  130  N.  Y.  Supp.  147;  Cold 
Blast  Transp.  Co.  v.  Kansas  City  Bolt  & 
Nut  Co.  57  L.R.A.  696,  52  C.  C.  A.  25,  114 
Fed.  77;   6  R.  C.  L.  647,  689. 

Hunt,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  district  court  was  of  the  opinion  that 
the  contract  as  entered 'into  was  not  sup- 
ported by  sufficient  consideration  to  make 
it  valid;  that  it  lacks  mutuality  in  that 
defendant  under  any  circumstances  could  be 
compelled  to  furnish  the  sugar  covered  by 
the  contract,  but  that  plaintiff  could  not  be 
compelled  by  defendant  to  order  and  accept 
any  sugar  thereunder.  In  support  of  this 
view  the  learned  judge  distinguishes  be- 
tween cases  which  uphold  contracts  binding 
one  party  to  sell  and  the  other  party  to 
buy  all  of  the  requirements  of  the  latter's 
established  business  as  to  a  given  com- 
modity, and  those  where  the  contract  is 
between  parties,  one  of  whom  is  in  the 
business  not  of  manufacturing  the  commo- 
dity involved,  but  only  of  selling  the  same 
at  wholesale;  that  is  to  say,  where  the 
purchase  and  use  of  the  commodity  be- 
come not  an  incident  to  the  principal  busi- 
ness   of    the    buyer,    but    are    his    main 
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business,  a  contract  of  the  general  character 
of  the  one  here  in  question  will  be  held 
invalid  as  unilateral  and  void  for  want  of 

mutuality. 

The  difference  between  a  contract  which 
does  not  obligate  a  buyer  to  take  any  spe- 
cified quantity  of  the  seller's  product  and 
one  where,  in  consideration  of  the  seller's 
promise  to  sell,  the  buyer  promises  to  buy 
til  the  produee  it  may  require  for  its  own 
use  for  a  definite  period  of  time,  is  substan- 
tial. In  the  one  instance  there  would  be 
so  consideration,  while  in  the  other  there 
would  be  a  mutual  obligation  to  perform 
which  is  a  consideration  for  the  promise  of 
each.  A  mere  option  to  buy  is  readily  dis- 
tinguishable from  an  agreement  to  buy  all 
to  be  required.  Suppose,  for  instance,  the 
plaintiff  herein  had  bought  sugar  from  any 
other  sugar  dealer  for  sale  to  its  customers 
daring  August,  it  must  be  that,  if  loss  had 
occurred,  action  in  damages  for  breach  of 
contract  would  have  been  sustainable,  and 
damages  could  have  been  ascertained  by 
extrinsic  evidence.  Failure  in  the  contract 
to  fix  any  requirements  on  the  part  of  the 
Jenkins  Company  for  August,  1914,  does 
not  seem  to  us  to  call  for  a  nullification  of 
the  contract  upon  the  ground  of  want  of 
mutuality.  The  complaint  charges  that  the 
contract  was  made  with  the  knowledge  on 
the  part  of  the  defendant  of  how  plaintiff's 
business  was  conducted,  and  that  plaintiff 
made  contracts  with  customers  for  sale 
and  delivery  of  sugar  to  be  acquired  under 
the  contract  with  defendant,  and  knowing 
what  the  probable  requirements  of  plaintiff 
would  be.  We  think  that  upon  demurrer 
the  presumption  is  that  the  parties  made 
their  agreement  with  regard  to  the  knowl- 
edge as  alleged,  and  that  the  defendant 
intended  to  sell  and  deliver  the  quantity  of 
sugar  which  the  plaintiff  needed  for  its 
August  business. 

In  Minnesota  Lumber  Co.  v.  Whitebreast 
Coal  Co.  31  L.R.A.  529,  160  111  85,  43  N.  fl. 
774,  the  court  considered  a  contract  wherein 
the  "requirements"  for  a  specified  season 
were  included,  and,  after  treating  the  word 
"requirements"  as  having  been  used  to  ex- 
press the  needs  of  the  parties,  said:  "If  the 
word  'requirements/  as  here  used,  is  so  in- 
terpreted as  to  mean  that  appellee  was 
only  to  furnish  such  coal  as  appellant 
should  require  it  to  furnish,  then  it  might 
be  said  that  appellant  was  not  bound  to 
require  any  coal  unless  it  chose,  and  that, 
therefore,  there  was  a  want  of  mutuality 
in  the  contract.  But  the  rule  is  that,  where 
the  terms  of  a  contract  are  susceptible  of 
two  significations,  that  will  be  adopted 
which  gives  some  operation  to  the  contract, 
rather  than  that  which  renders  it  inopera- 
tive.   ...    A  contract  should  be  construed 
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in  such  a  way  as  to  make  the  obligations  im- 
posed by  its  terms  mutually  binding  upon 
the  parties,  unless  such  construction  is 
wholly  negatived  by  the  language  used. 
.  .  .  It  cannot  be  said  that  appellant  was 
not  bound  by  the  contract.  It  had  no  right 
to  purchase  coal  elsewhere  for  use  in  its 
business,  unless,  in  case  of  a  decline  in  the 
price,  appellee  should  conclude  to  release  it 
from  further  liability." 

This  decision  is  referred  to  in  Cold  Blast 
Transp.  Co.  v.  Kansas  City  Bolt  &  Nut  Co. 
57  L.R.A.  696,  52  C.  C.  A.  25,  114  Fed.  77. 
In  the  latter  case  the  court  had  before  it 
an  offer  to  deliver  an  unascertained  quan- 
tity of  goods  at  a  stated  price,  and  accept- 
ance thereof,  but  no  agreement  to  purchase 
the  requirements  or  any  portion  thereof, 
and  in  a  very  forceful  discussion,  Judge 
Sanborn,  for  the  court,  held  that  such  a 
contract  was  void  and  unenforceable  be- 
cause of  indefiniteness  and  for  a  lack  of 
mutuality  of  obligation.  We  do  not  under- 
stand, however,  that  the  court  went  so  far 
as  to  express  the  opinion  that  all  contracts 
for  future  supply  during  a  limited  time,  of 
articles  which  shall  be  required  or  needed, 
are  invalid.  Indeed,  the  court  said:  "An 
accepted  offer  to  furnish  or  deliver  such 
articles  of  personal  property  as  shall  be 
needed,  required,  or  consumed  by  the  estab- 
lished business  of  the  acceptor  during  a  lim- 
ited time  fs  binding  and  may  be  enforced, 
because  it  contains  the  implied  agreement 
of  the  acceptor  to  purchase  all  the  articles 
that  shall  be  required  in  conducting  his 
business  during  this  time  from  the  party 
who  makes  the  offer."  Golden  Cycle  Min. 
Co.  v.  Rapson  Coal  Min.  Co.  112  C.  C.  A. 
95,  188  Fed.  179;  Sterling  Coal  Co.  v.  Silver 
Spring  Bleaching  &  Dyeing  Co.  89  C.  C.  A. 
520,  162  Fed.  848. 

Crane  v.  Crane,  45  C.  0.  A.  96,  105  Fed, 
869,  cited  by  the  appellee  in  support  of  the 
position  of  the  district  court,  involves  ma- 
terial points  of  difference  from  the  case 
made  by  the  complaint  under  examination. 
The  contract  examined  in  that  case  left  the 
plaintiff  at  liberty  to  buy  the  lumber  he 
desired  elsewhere  if  the  prices  of  such  lum- 
ber were  more  favorable  to  him,  and  it  did 
not  appear  from  the  complaint  that  the 
vendor  had  knowledge  of  the  purchaser's 
requirements.  These  points  of  distinction 
are  well  brought  out  in  Grand  Prairie 
Gravel  Co.  v.  Joe  B.  Wills  Co.  —  Tex.  Civ. 
App.  — ,  188  S.  W.  680. 

In  Lima  Locomotive  &  Mach.  Co.  v.  Na- 
tional Steel  Castings  Co.  11  LJt.A.(N.S.) 
713,  83  C.  C.  A.  593,  155  Fed.  77,  the  court 
of  appeals  for  the  sixth  circuit,  speaking 
through  Judge  Lurton,  held  that  where  the 
plaintiff  accepted  a  proposition  made  by 
defendant  to  furnish  all  deliveries  as  plain- 


296 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


tiff  should  require  for  a  part  of  the  year  at 
prices  mentioned,  the  plaintiff  was  under 
obligation  to  take  from  the  defendant  all 
the  steel  castings  which  it  required  in  its 
business,  and  the  contract  was  held  not  void 
for  want  of  mutuality.  See  also  Marx  v. 
American  Malting  Co.  95  C.  C.  A.  80,  169 
Fed.  582;  Manhattan  Oil  Co.  v.  Richardson 
Lubricating  Co.  61  C.  C.  A.  553,  113  Fed. 
923;  Ramey  Lumber  Co.  v.  John  Schroeder 
Lumber  Co.  150  C.  C.  A.  241,  237  Fed.  39; 
Russell,  Burdsall  &  Ward  v.  Excelsior  Store 
&  Mfg.  Co.  120  111.  App.  23;  Mclntyre 
Lumber  &  Export  Co.  v.  Jackson  Lumber 
Co.  165  Ala.  268,  138  Am.  St.  Rep.  66,  51 
So.  768;  Consolidated  Coal  Co.  v.  Jones  & 
A.  Co.  232  111.  326,  83  N.  E.  851. 

It  does  not  seem  that  necessarily  there  is 
a  substantial  basis  tot  a  distinction  be- 
tween the  needs  or  requirements  of  a  whole- 
sale dealer  in  sugar  and  a  manufacturer 
who  uses  sugar.  Ascertainment  of  the  re- 
quirements of  the  one  may  be  as  capable  of 
estimation  as  the  other.  The  temptation  to 
speculate  may  be  greater  on  the  part  of  the 
dealer  than  of  the  manufacturer,  but  if 
the  contract  is  honestly  entered  into  the 
law  ought  not  to  refuse  to  enforce  its  terms 
for  any  such  reason  as  possible  misuse  of 


its  purpose.  The  presumption  it  in  favor 
of  integrity  of  conduct.  Furthermore,  in 
the  present  case,  defendant  knew  of  prob- 
able requirements,  and  by  the  terms  of  the 
contract  temptation  to  cut  down  require- 
ments because  of  falling  market  was  re- 
duced, in  that  it  was  expressly  agreed  that 
the  Anaheim  Sugar  Company,  manufac- 
turer, guaranteed  the  price  up  to  time  of 
refusal  against  decline  only  to  the  base  of 
price  charged  by  the  manufacturer  to  cer- 
tain buyers. 

Our  construction  of  the  several  averments 
of  the  complaint  is  that  Jenkins  &  Com- 
pany, dealer,  agreed  to  confine  its  purchases 
to  the  sugar  company,  manufacturer;  that 
its  normal  requirements  were  alone  in- 
volved, and  that  they  were  known  approxi- 
mately by  the  manufacturing  company; 
that  there  was  a  safeguard  against  induce- 
ment to  eliminate  requirements  should 
prices  fall,  by  stipulating  for  protection  in 
the  event  of  such  contingency. 

It  follows  that  the  court  should  have 
overruled  the  demurrer  and  required  tne 
defendant  to  answer. 

We  must  reverse  the  judgment  and  re- 
mand the  case,  with  directions  to  overrule 
the  demurrer. 


Annotation 


Mutuality  of  accepted  proposition  to   furnish  such 
material  as  one  needs  in  his  business. 


This  note  supplements  notes  on  the 
same  subject  in  11  L.R.A.(N.S.)  713,  and 
43  L.R.A.(N.S.)  730. 

As  shown  in  the  foregoing  notes,  it  is 
a  general  rule  that  contracts  to  furnish 
such  material  as  the  buyer  may  need  in 
his  business  for  a  specified  time  are 
mutual  and  binding  upon  the  parties 
where  the  nature  of  the  purchaser's  busi- 
ness is  such  as  to  make  the  quantity  of 
the  article  he  will  need  subject  to  a  rea- 
sonably accurate  estimate. 

This  rule  is  also  applied  or  recognized 
in  the  following  cases,  decided  sub- 
sequently to  said  notes:  T.  W.  Jenkins 
&  Co.  v.  Anaheim  Sugar  Co.  ante,  293, 
(agreement  by  wholesale  grocer  to  buy 
all  the  sugar  it  will  require  for  a  certain 
period  of  time) ;  Jones,  Coates  &  Bailey 
v.  Kellog  Switch-Board  &  Supply  Co. 
(1915)  193  HL  App.  9  (agreement  to 
furnish  all  knock-down  boxes  which  the 
purchaser  should  require  for  a  certain 
period);  Metzger  v.  Knox  (1912)  77 
Misc.  271,  136  N.  Y.  Supp.  681,  affirmed 
in  (1912)  153  App.  Div.  911,  137  N.  Y. 
Supp.  1129  (agreement  to  purchase  all 
the  hats  of  a  certain  kind  which  the  pur- 
chaser should  sell  in  the  retail  stores) ; 
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Gulf  Ref.  Co.  v.  Brown-Lloyd  Co.  (1914) 
—  Tex.  Civ.  App.  — ,  167  S.  W.  162 
(agreement  to  furnish  within  a  certain 
period  a  designated  quantity  of  gasolene, 
or  such  quantity  of  such  product  as  the 
buyer  may  require  for  his  own  consump- 
tion, held  not  to  entitle  the  latter  to  in- 
sist upon  the  whole  amount  stated, 
which  was  more  than  the  amount  of  his 
own  requirements) ;  Grand  Prairie  Grav- 
el Co.  v.  Joe  B.  Willis  Co.  (1916)  — 
Tex.  Civ.  App.  — ,  188  S.  W.  680  (agree- 
ment to  sell  all  the  gravel  the  buyer 
might  order  not  exceeding  a  designated 
amount,  coupled  with  an  agreement  by 
the  buyer  to  order  of  the  seller  all  the 
gravel  used  in  his  business  during  a 
designated  period) ;  Western  Macaroni 
Mfg.  Co.  v.  Fiore  (1915)  47  Utah,  108, 
151  Pac.  984  (agreement  to  furnish  re- 
tail dealer  such  quantities  of  macaroni 
as  he  might  require  in  his  business  or 
might  handle  in  his  business,  the  buyer 
agreeing  to  buy  exclusively  from  the 
seller  such  quantities) ;  New  Idea  Spread- 
er Co.  v.  Rogers  (1917)  —  Vs.  — ,  94 
S.  £.  351  (agreement  by  a  retail  dealer 
to  sell  goods  for  manufacturer  for  a 
certain  period  of  time). 
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In  Rehm-Zeiher  Co.  v.  F.  G.  Walker 
Co.  (1913)  156  Ky.  6,  49  L.R.A.(N.S.) 
694, 160  S.  W.  777,  an  agreement  to  fur- 
nish a  designated  number  of  gallons  of 
whisky  to  be  put  up  under  a  certain 
private  brand  of  the  seller,  and  a  pro- 
vision that  the  buyer  need  not  take  more 
than  the  quantity  of  liquor  he  could  sell 
under  said  brand,  was  held  to  be  void  for 
want  of  mutuality.  The  general  rule 
referred  to,  however,  was  recognized  by 
the  court,  which  held  that  the  instant 
case  did  not  come  within  the  rule,  for 
the  reason  that  it  did  not  appear  from 
the  evidence  that  the  buyer  had  estab- 


lished any  ascertainable  volume  of  trade 
in  the  sale  of  the  brand  of  whisky  desig- 
nated, that  would  fix  with  any  reason- 
able degree  of  certainty  the  quantity  of 
whisky  necessary  to  supply  the  demand 
for  this  brand. 

And  see  Joliet  Bottling  Co.  v.  Joliet 
Citizens'  Brewing  Co.  (1912)  254  DL 
215,  98  N.  E.  263,  holding  that  a  con- 
tract is  invalid  for  lack  of  mutuality, 
where  one  party  agreed  to  bottle  the 
beer  of  the  other  party  so  long  as  the 
latter  furnished  him  with  a  satisfactory 
quality,  in  such  quantities  as  the  trade 
should  demand.  A.  G.  S« 


FLORIDA   SUPREME  COURT. 

ROESS  LUMBER  COMPANY,  Plff.  in  Err., 

v. 

STATE  EXCHANGE  BANK. 

(68  Fla.  324,  67  So.  188.) 

Bills  and  notes  —  renewal  —  waiver  of 
defenses. 

1.  One  who  gives  a  note  in  renewal  of 
another  note,  with  knowledge  at  the  time  of 
a  partial  failure  of  the  consideration  for 
the  original  note,  or  false  representations 
by  the  payee,  etc.,  waives  such  defense,  and 
cannot  set  it  up  to  defeat  a  recovery  on  the 
renewal  note.  And  where  one  giving  such 
renewal  note  either  had  knowledge  of  such 
facts  and  circumstances,  or,  by  the  exercise 
of  ordinary  diligence,  could  have  discov- 
ered them  and  ascertained  his  rights,  it  be- 
came his  duty  to  make  such  inquiry  and  in- 
vestigation before  executing  the  renewal 
note,  and,  if  he  fails  so  to  do,  he  is  as 
much  bound  as  if  he  had  actual  knowledge 
thereof. 

For  other  cases,  see  Bills  and  Notes,  VI.  c, 
in  Dig.  1-52  N.  S. 

Notice  —  knowledge  of  agents  of  cor- 
poration. 

2.  The  established  rule  is  that  knowledge 
acquired  by  the  officers  or  agents  of  a  cor- 
poration, while  not  acting  for  the  corpora- 

Headnotes  by  Shacklepobd,  Ch.  J. 

Note.  —  The  imputation  of  knowledge  of 
bank  officers  to  bank,  where  officers  are  per- 
sonally interested,  is  discussed  in  the  notes 
to  Lilly  v.  Hamilton  Bank,  29  L.R.A.  (N.S.) 
558,  and  First  Nat.  Bank  v.  Burns,  49 
LJLA.(N.S.)  764^  and  see  also  Citizens' 
Nat.  Bank  v.  Blizzard,  L.R.A.1918A,  129, 
and  other  cases  cited  in  the  footnote  thereto. 

For  other  questions  relating  to  the  impu- 
tation of  knowledge  of  an  agent  to  his  prin- 
cipal, see  L.R.A.  Indexes  under  the  title 
"Notice,"  subtitle,  "Imputed  notice. 
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tion,  but  while  acting  for  themselves,  is  not 
imputable  to  the  corporation. 
For  other  cases,  see  Notice,  II.  a,  in  Dig. 
1-6%  N.  8. 

(November  24,  1914.) 

ERROR  to  the  Circuit  Court  for  Marion 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  promis- 
sory note.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  M.  Hampton,  for  plaintiff  in 
error. 

Mr.  R.  T.  Boozer,  for  defendant  in 
error: 

The  evidence  as  to  this  note  in  suit 
being  a  renewal  fully  justifies  the  charge 
objected  to. 

Padgett  v.  Lewis,  54  Fla.  177,  45  So.  29; 
Hyer  v.  York  Mfg.  Co.  58  Fla.  283,  50  So. 
485;  Franklin  Phosphate  Co.  v.  Interna- 
tional Harvester  Co.  62  Fla,  185,  57  So.  206, 
Ann.  Cas.  1913C,  1247. 

A  director  or  executive  officer  of  a  corpo- 
ration, acting  avowedly  for  himself,  or  on 
behalf  of  another  interested  with  him  in  a 
transaction,  cannot  be  treated  as  the  agent 
of  the  corporation  therein. 

Aycock  Bros.  Lumber  Co.  v.  First  Nat. 
Bank,  54  Fla.  604,  45  So.  501;  Merchants' 
Nat.  Bank  v.  Lovitt,  114  Mo.  619,  35  Am. 
St.  Rep.  770,  21  S.  W.  825;  First  Nat.  Bank 
v.  Christopher,  40  N.  J.  L.  435,  29  Am.  Rep. 
262;  Winchester  v.  Baltimore  &  S.  R.  Co. 
4  Md.  231;  Wickersham  v.  Chicago  Zinc 
Co.  18  Kan.  481,  26  Am.  Rep.  784,  5  Mor. 
Min.  Rep.  536;  Seneca  County  Bank  v. 
Neaas,  5  Denio,  329;  Third  Nat.  Bank  v. 
Harrison,  3  McCrary,  316,  10  Fed.  243} 
American  Surety  Co.  v.  Pauly,  170  U.  S. 
133,  42  L.  ed.  977,  18  Sup.  Ct.  Rep.  552. 

Shackleford,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  State  Exchange  Bank,  a  corporation, 
brought  an  action  at  law  against  the  Roess 
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Lumber  Company,  a  corporation,  upon  a 
promissory  note,  alleged  to  have  been  exe- 
cuted by  the  defendant  to  the  order  of 
Bardin  &  Brown,  a  firm  composed  of  F.  F. 
Bardin  and  D.  W.  Brown,  which  note,  before 
maturity,  for  value,  was  indorsed  and 
transferred  by  Bardin  &  Brown  to  the 
plaintiff.  Six  pleas  were  filed  to  the  decla- 
ration. The  plaintiff  joined  issue  upon  two 
of  the  pleas  and  filed  replications  to  the 
other  pleas,  to  which  replications  the  de- 
fendant interposed  a  demurrer,  which  was 
overruled,  whereupon  the  defendant  filed  a 
rejoinder,  and  a  trial  was  had  before  a  jury, 
which  resulted  in  a  verdict  and  judgment 
in  favor  of  the  plaintiff.  Ten  errors  are 
assigned,  but  the  plaintiff  in  error,  who  was 
the  defendant  in  the  court  below,  concedes 
in  its  brief  that  only  two  points  are  pre- 
sented to  this  court  for  determination; 
therefore  we  shall  confine  ourselves  to  those 
points. 

In  its  pleas  the  defendant  admits  that  it 
executed  and  delivered  to  Bardin  &  Brown 
the  promissory  note  described  in  the  decla- 
ration, and  upon  which  the  action  is  based, 
but  denies  that  such  note  was  indorsed  and 
transferred  to  the  plaintiff  by  the  payee  for 
value  before  maturity.  The  defendant  fur- 
ther by  its  pleas  avers  that  such  note  was 
executed  by  it  to  Bardin  &  Brown  in  part 
payment  for  cypress  shingles  purchased  by 
the  defendant  from  Bardin  &  Brown,  in 
pursuance  of  a  certain  contract  made  and 
entered  into  by  the  parties,  which  contract 
Bardin  &  Brown  had  failed  and  neglected  to 
carry  out  and  perform,  specifications  of 
which  are  set  forth,  of  which  facts  the 
plaintiff  had  notice  and  knowledge  prior  to 
the  time  the  note  was  indorsed  and  deliv- 
ered to  it.  In  its  replications  to  the  pleas 
the  plaintiff  alleges  that  the  note,  which 
forms  the  subject-matter  of  the  action,  was 
a  renewal  note,  executed  by  the  defendant 
to  take  up  the  original  note  which  it  had 
executed,  and  that,  at  the  time  of  the  in- 
dorsement and  transfer  of  the  note,  the 
plaintiff  "had  no  knowledge  of  the  alleged 
agreemont  and  conditions  under  which  it  is 
claimed  by  the  defendant  that  said  note 
was  executed  and  delivered."  The  foregoing 
is  a  very  condensed  statement  of  somewhat 
lengthy  pleadings,  but  we  think  that  we 
have  stated  sufficient  to  make  this  opinion 
intelligible. 

In  Padgett  v.  Lewis,  54  Fla.  177,  45  So. 
29,  we  held  as  follows:  "One  who  gives  a 
note  in  renewal  of  another  note,  with 
knowledge  at  the  time  of  a  partial  failure 
of  the  consideration  for  the  original  note, 
or  false  representations  by  the  payee,  etc., 
waives  such  defense,  and  cannot  set  it  up 
to  defeat  a  recovery  on  the  renewal  note, 
and  where   one   giving   such   renewal   note 


either  had  knowledge  of  such  facts  and  cir- 
cumstances, or  by  the  exercise  of  ordinary 
diligence  could  have  discovered  them  and 
ascertained  his  rights,  it  became  his  duty 
to  make  such  inquiry  and  investigation  be- 
fore executing  the  renewal  note,  and,  if  he 
fails  so  to  do,  he  is  as  much  bound  as  if  he 
had  actual  knowledge  thereof." 

See  also  to  the  same  effect,  Hyer  v.  York 
Mfg.  Co.  58  Fla.  283,  50  So.  485,  and  Frank- 
lin Phosphate  Co.  v.  International  Harves- 
ter Co.  62  Fla,  185,  57  So.  206,  Ann.  Cas. 
1913C,  1247. 

The  plaintiff  in  error  concedes  that  is  a 
correct  statement  of  the  law,  but  contends 
that  it  is  not  applicable  to  the  instant 
case,  for  the  reason  that  the  defendant, 
"although  aware,  at  the  time  of  the  execu- 
tion of  the  renewal  note,  that  there  had 
been  a  failure  on  the  part  of  Bardin  & 
Brown  to  carry  out  their  contract,  yet  exe- 
cuted said  note  in  reliance  upon  the  repre- 
sentations and  assurances  of  Bardin  & 
Brown  that  they  would  make  good  any 
shortage  between  the  number  of  shingles 
furnished  and  the  number  required  to  be 
furnished  by  their  contract  with"  the  de- 
fendant. There  are  conflicts  in  the  evidence 
upon  this  point;  therefore  it  was  a  matter 
for  the  jury  to  pass  upon  and  determine. 
Even  if  this  contention  of  the  defendant 
had  been  established  by  the  evidence,  it 
may  well  be  doubted  whether  or  not  the 
facts  and  circumstances  testified  to  were 
sufficient  to  bring  the  instant  case  within 
the  exceptions  to  the  general  rule  laid  down 
by  us  in  the  cited  cases,  such  as  was  recog- 
nized in  McDaniel  v.  Mallery  Bros.  Ma- 
chinery Co.  6  Ga.  App.  848,  66  S.  E.  146. 
Even  in  that  case  we  find  the  following 
statement  of  the  law:  "The  defendants, 
with  notice  of  the  defects,  renewed  one  of 
the  notes.  Ordinarily  this  would  have 
closed  their  mouths  from  defending  further 
on  account  of  the  breaches  of  warranty  then 
existing." 

See  also  the  discussion  of  the  rule  in 
Atlanta  Consol.  Bottling  Co.  v.  Hutchinson, 
109  Ga.  550,  35  S.  E.  124;  Stewart  v. 
Simon,  111  Ark.  358,  163  S.  W.  1135,  Ann. 
Cas.  19 16 A,  825;  McCormick  Harvesting 
Mach.  Co.  v.  Yoeman,  26  Ind.  App.  415,  59 
N.  E.  1069;  Smith  v.  Smith,  4  Idaho,  1,  35 
Pac.  697. 

It  will  be  observed  that  this  action  was 
not  brought  by  Bardin  &  Brown,  the  payees 
in  the  note,  but  by  the  State  Exchange 
Bank,  their  assignee,  which  plaintiff  claims 
to  have  purchased  the  note  before  maturity, 
for  value,  without  any  notice  or  knowledge 
of  the  facts  and  circumstances  by  which  the 
defendant  claims  it  was  induced  to  execute 
such  renewal  note.  This  being  the  case,  it 
was  incumbent  upon  the  defendant  to  es* 
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tablish  by  the  evidence  that  the  plaintiff 
did  have  such  notice  or  knowledge,  other- 
wise the  plaintiff  must  be  held  to  be  a 
holder  in  due  course,  in  accordance  with  the 
provisions  of  §  2985  of  the  General  Statutes 
of  Florida,  which  we  had  occasion  to  dis- 
cuss somewhat  in  Taylor  v.  American  Nat. 
Btnk,  63  Fla.  631,  57  So.  678,  Ann.  Cas. 
1914A,  309;  Jones  v.  Manitowoc  Shipbuild- 
ing &  Dry  Dock  Co.  66  Fla.  467,  62  So.  590; 
Dicks  v.  Johnson,  66  Fla.  306,  63  So.  700; 
Berryhill-Cromartie  Co.  v.  Manitowoc  Ship- 
building &  Dry  Dock  Oo.  66  Fla.  170,  63  So. 
720.  The  defendant  contends  that,  as  the 
evidence  showed  F.  F.  Bardin,  a  member  of 
the  firm  of  Bardin  &  Brown,  the  payees  in 
the  note,  was  president  of  the  State  Ex- 
change Bank,  the  plaintiff  in  this  action, 
whatever  notice  or  knowledge  Bardin  had 
of  the  transactions  between  his  firm  and 


the  defendant  in  connection  with  the  execu- 
tion of  the  note  must  be  imputed  to  the 
bank  of  which  Bardin  was  president.  We 
had  occasion  to  consider  this  question  in 
Aycock  Bros.  Lumber  Co.  v.  First  Nat. 
Bank,  64  Fla.  604,  45  So.  501,  wherein  we 
held  adversely  to  the  contention  of  the 
defendant,  stating  that  "knowledge  acquired 
by  the  officers  or  agents  of  a  corporation, 
while  not  acting  for  the  corporation,  but 
...  for  themselves,  is  not  imputable  to  the 
corporation." 

See  the  authorities  there  cited* 
No  reversible  errors  having  been  made  to 
appear  to  us,  the  judgment  must  be  af- 
firmed. 

Taylor,  Oocfcrell,  Hocker,  and  URift- 

field, 'JJ.,  concur. 
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STATE  OF  KANSAS  EX  REL.  H.  0.  CAS- 
TER et  aJL 
v. 

SOUTHWESTERN    BELL    TELEPHONE 

COMPANY. 

(102  Kan.  318,  170  Pac.  26.) 

Mandamus  —  jurisdiction  —  supreme 
court. 

1.  This  court  has  jurisdiction  to  enforce 
by  mandamus  an  order  of  the  Utilities  Com- 
mission, notwithstanding  the  pendency  m 
the  district  court  of  an  action  to  enjoin  its 
enforcement. 

For  other  cases,  see  Courts,  IY.  a,  in  Dig. 
1-62  N.  8. 

Same  —  questions  open. 

2.  In  mandamus  to  require  a  public  util- 
ity to  re-establish  a  service  or  practice 
which  it  has  discontinued  without  the  con- 
sent of  the  Utilities  Commission,  no  inquiry, 
will  ordinarily  be  made  into  the  question' 
whether  such  service  or  practice  is  one: 
which  the  utility  should  be  or  could  be  com-' 
pelled  to  maintain  permanently,  that  being 
a  question  to  be  passed  upon  in  the  first  in- 
stance by  the  Commission;  but  where  the 
utility  has  already,  in  a  proceeding  before 
the  Commission  to  which  it  was  made  a 
party,  shown  to  that  tribunal  the  existence 
of  facts  that  would  have  compelled  the 
granting  of  such  consent  if  it  had  been 
asked,  obedience  to  an  order  of  the  Commis- 
sion directing  the  restoration  of  the  service 
will  not  be  compelled  by  mandamus  merely 
because  of  the  failure  of  the  utility  to  pro- 
cure such  consent  in  advance. 

For  other  cases,  see  Mandamus,  I.  e,  in  Dig. 
1-52  N.  S. 

Headnotes  by  Mason,  J. 

«      ......  i    i  i     i  i  i 

Note.  —  As  to  remedy  to  enforce  orders 
of  Public  Service  Commissions,  see  annota- 
tions following  this  case,  post,  303. 

L.KA.1918E. 


Telephone — discrimination  —  free  use. 

3.  The  gratuitous  allowance  by  one  tele- 
phone company  of  the  use  by  another  com- 
pany of  a  line  owned  by  it  constitutes  a 
discriminating  practice  forbidden  by  the 
statute,  and  therefore  is  not  one  which  the 
Utilities  Commission  can  require  to  be  con- 
tinued. 
For  other  cases,  see  Telephones,  in  Dig. 

1S2  tf .  8. 
Same  —  dismantling  of  line. 

4."  The  dismantling  of  a  direct  telephone 
line  between  two  places  does  not  constitute 
an  objectionable  change  in  a  practice  per- 
taining to  service,  where  the  company  own- 
ing it  has  established  another  line,  although 
not  a  direct  one,  between  such  places,  by 
means  of  which  all  business  between  them  is 
efficiently  handled,  without  detriment  to  the 
public  or  to  individuals. 
For  other  cases,  see  Telephones,  in  Dig. 

1-52  N.  8. 

(January  12,  1918.) 

PROCEEDING  for  a  writ  of  mandamus  to 
compel  defendant  to  obey  an  order  of 
the  Utilities  Commission  requiring  it  to  re- 
build a  telephone  line  between  certain 
points.    Denied. 

The  facts  are  stated  in  the  opinion, 

Messrs.  H.  O.  Caster  and  F.  S.  Jack- 
son, for  plaintiffs. 

Messrs.  J.  W.  Gleed,  C.  J.  Evans,  and 
D.  K.  Palmer,  for  defendant; 

Wilfully  to  permit  the  use  of  telephonic 
apparatus  without  any  charge  whatever 
must  be  discrimination,  unless  the  owner 
allows  all  his  apparatus  to  be  used  for 
nothing,  or  unless  the  license  in  no  wise 
inures  to  the  benefit  of  the  public  If  this 
|  licensee  did  not  inure  to  the  benefit  of  the 
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public,  bat  merely  to  the  benefit  of  another ,  237  U.  S.  121,  59  L.  ed.  867,  36  Sap.  Ct. 


co-ordinate  utility  company,  then  the  Com- 
mission has  no  power  to  order  free  service 
at  all. 

Melvern  Teleph.  Co.  v.  Carbondale 
Teleph.  Co.  42  A.  T.  &  T.  Co.  Com.  L.  76; 
Knott  ▼.  Southwestern  Teleg.  &  Teleph. 
Co.  46  A.  T.  &  T.  Co.  Com.  L.  1197;  Mis- 
souri ex  rel.  Baltimore  &  O.  Teleg.  Co.  v. 
Bell  Teleph.  Co.  23  Fed.  539;  2  Wyman, 
Pub.  Serv.  Corp.  §§  1290-1292;  Griffin  v. 
Goldsboro  Water  Co.  122  N*.  C.  206,  41 
L.R.A.  240,  30  S.  E.  319;  Messenger  v.  Rail- 
road Co.  37  N.  J.  L.  531,  18  Am.  Rep.  754; 
Nebraska  Teleph.  Co.  v.  State,  55  Neb.  627, 
45  L.R.A.  113,  76  N.  W.  171;  Home  Teleph. 
Co.  v.  Sarcoxie  Light  &  Teleph.  Co.  236  Mo. 
114,  36  L.R.A.(N.S.)  124,  139  S.  W.  108; 
Fannington  Chamber  of  Commerce  v.  Moun- 
tain States  Teleph.  &  Teleg.  Co.  47  A.  T.  & 
T.  Co.  Com.  L.  82. 

Any  arrangement  for  free  interchange  of 
service  between  exchanges  is  necessarily 
unreasonable  and  discriminatory. 

Louisville  &  N.  R.  Co.  v.  Mottley,  219 
U.  S.  467,  55  L.  ed.  297,  34  L.R.A.(N.S.) 
671,  31  Sup.  Ct.  Rep.  267;  Chicago,  I.  &  L. 
R.  Co.  v.  United  States,  219  U.  S.  486,  55 
L.  ed.  305,  31  Sup.  Ct.  Rep.  272;  Nelson  v. 
Hurley  Teleph.  Co.  Selected  Commission 
Dec.  vol.  8,  p.  188,  Com.  L.  42;  Commission 
Dec.  vol.  9,  1116,  Com.  L.  52;  McMinnville 
Local  &  Long  Distance  Teleph.  Co.  v.  Pacific 
Teleph.  &  Teleg.  Co.  56  A.  T.  &  T.  Co.  Com. 
L.  639. 

.  The  only  power  which  the  statute  con- 
fers upon  the  Commission  is  the  power  to 
inquire  into  the  practices  of  such  public 
utilities  to  determine  whether  they  are  in 
fact  reasonable  or  not,  and,  if  found  to  be 
unreasonable,  to  substitute  reasonable  prac- 
tices in  lieu  thereof. 

Joynes  v.  Pennsylvania  R.  Co.  17  Inter. 
Com.  Rep.  369;  Fond  du  Lac  Business  Men's 
Asso.  v.  Wisconsin  Teleph.  Co.  4  Wis.  R.  C. 
340,  1  Commission  Teleph.  Cas.  444;  Texas 
&  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co.  204 
U.  S.  426,  51  L.  ed.  553,  27  Sup.  Ct.  Rep. 
350,  9  Am.  Cas.  1075;  Baltimore  &  O.  R. 
Co.  v.  United  States,  215  U.  S.  481,  54  L.  ed. 
292,  30  Sup.  Ct.  Rep.  164;  Robinson  v.  Bal- 
timore &  O.  R.  Co.  222  U.  S.  506,  56  L.  ed. 
288,  32  Sup.  Ct.  Rep.  114;  Mitchell  Coal  & 
Coke  Co.  v.  Pennsylvania  R.  Co.  230  U.  S. 
247,  37  L.  ed.  1472,  33  Sup.  Ct.  Rep.  916; 
Morrisdale  Coal  Co.  v.  Pennsylvania  R.  Co. 
230  U.  S.  304,  57  L.  ed.  1494,  33  Sup.  Ct. 
Rep.  938;  Minnesota  Rate  Cases  (Simpson 
v.  Shepard)  230  U.  S.  352,  57  L.  ed.  1511, 
48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep.  729, 
Ann.  Cas.  19 16 A,  18;  Texas  &  P.  R.  Co.  v. 
American  Tie  &  Timber  Co.  234  U.  S.  138, 
58  L.  ed.  1255,  34  Sup.  Ct.  Rep.  885;  Penn- 
sylvania R.  Co.  v.  Puritan  Coal  Min.  Oo. 
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Rep.  484;  Pennsylvania  R.  Co.  v.  Clark 
Bros.  Coal  Min.  Co.  238  U.  S.  456,  59  L.  ed. 
1406,  35  Sup.  Ct.  Rep.  896;  Missouri  P.  R. 
Co.  v.  Larabee  Flour  Mills  Co.  211  U.  S. 
612,  53  L.  ed.  352,  29  Sup.  Ct.  Rep.  214; 
United  States  v.  Pennsylvania  R.  Co.  242 
U.  S.  208,  61  L.  ed.  251,  37  Sup.  Ct.  Rep.  95. 

The  order  of  the  Commission  does  not 
create  any  obligation,  because  the  Commis- 
sion expressly  refused  to  pass  upon  the 
question  of  reasonableness,  the  only  func- 
tion which  the  Commission  has  in  respect 
to  the  practices  of  public  utilities. 

Interstate  Commerce  Commission  v.  Illi- 
nois C.  R.  Co.  215  U.  S.  452,  54  L.  ed.  280, 
30  Sup.  Ct.  Rep.  155;  Interstate  Commerce 
Commission  v.  Union  P.  R.  Co.  222  U.  S. 
541,  56  L.  ed.  308,  32  Sup.  Ct.  Rep.  108. 

The  order  sought  to  be  enforced  iB  uncon- 
stitutional and  void  and  in  contravention 
of  the  14th  Amendment  of  the  Constitution 
of  the  United  States. 

Jack  v.  Williams,  113  Fed.  823;  Sher- 
wood v.  Atlantic  &  D.  R.  Co.  94  Va.  291,  26 
S.  E.  943. 

• 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  original  proceeding  in  man- 
damus, brought  by  the  Public  Utilities  Com- 
mission to  compel  the  Southwestern  Bell 
Telephone  Company  to  obey  an  order  made 
by  the  Commission  requiring  it  to  rebuild 
a  telephone  line  between  Garnett  and  Lone 
Elm.  It  is  submitted  upon  certain  stipula- 
tions and  the  evidence  taken  before  the  Com- 
mission prior  to  the  making  of  the  order. 

The  line  (of  iron  wire)  was  built  in  1900 
by  a  local  company  which  owned  an  ex- 
change at  Garnett.  The  subscribers  to  that 
exchange  and  to  the  one  at  Lone  Elm,  which 
lies  14  miles  due  south,  were  allowed  the 
use  of  it  without  charge,  except  as  a  charge 
may  be  deemed  to  have  been  included  in 
their  regular  telephone  rental.  In  1905  the 
defendant  (or  a  company  of  which  it  is  the 
successor)  purchased  the  Garnett  exchange, 
with  the  line  to  Lone  Elm.  After  this  pur- 
chase the  Bell  Company  accepted  calls  for 
Garnett  from  Lone  Elm  over  this  line  with- 
out making  a  charge  therefor.  This  prac- 
tice continued  until  some  time  in  1915,  al- 
though the  Bell  Company  and  the  Anderson 
County  Telephone  Company,  which  owned 
the  exchange  at  Lone  Elm,  had  in  the  mean- 
time entered  into  a  written  contract  fixing 
rates  for  toll  calls,  which  apparently  was 
intended  to  cover  all  business  of  that  char- 
acter, no  exceptions  being  stated,  and  no 
specific  reference  being  made  to  the  line 
from  Garnett  to  Lone  Elm.  In  July  or 
August,  1915,  a  storm  destroyed  a  part  of 
the  line,  and  while  there  is  some  evidence 
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that  communication  was  once  established 

after  that,  the  poles  were  in  such  condition 
that  its  continued  use  would  have  required 
it  to  be  practically  rebuilt.  The  Bell  Com- 
pany thereupon  dismantled  it. 

In  October,  1910,  the  Lone  Elm  company 
(known  as  the  Anderson  County  Telephone 
Company)  complained  in  writing  to  the 
Utilities  Commission  of  this  discontinuance, 
and  asked  for  a  restoration  of  "free  ex- 
change to  Garnett  and  connecting  lines." 
An  amended  complaint  was  filed  later,  ask- 
ing that  service  be  restored  over  the  line 
referred  to  "at  the  rate  of  10  cents  per 
message,  with  a  25  per  cent  commission  on 
originating  call."  A  hearing  on  these  com- 
plaints resulted,  as  already  indicated,  in 
the  making  of  the  order  which  is  now  sought 
to  be  enforced.  The  Bell  Telephone  Com- 
pany within  due  time  began  an  action  in 
the  district  court,  which  is  still  pending,  to 
enjoin  the  enforcement  of  the  order.  The 
present  proceeding  has  been  brought  upon 
the  theory  that  the  controversy  turns  upon 
a  pure  question  of  law,  the  final  decision 
of  which  can  be  reached  more  quickly  and 
conveniently  by  this  course.  The  evidence 
taken  before  the  Commission  was  to  the 
effect  that  the  Bell  company  maintains  toll 
service  between  Lone  Elm  and  Garnett  by 
means  of  a  copper  wire  metallic  circuit 
through  Iola,  which  lies  some  15  miles 
southeast  of  Lone  Elm;  that  the  service 
over  this  line  is  prompt,  efficient,  and  ade- 
quate, the  charge  being  15  cents  a  message; 
that  all  the  caUs  between  the  two  points 
can  be  readily  handled  with  the  present 
facilities;  that  the  business  would  not  yield 
a  reasonable  return  on  the  investment  re- 
quired to  rebuild  the  old  line.  The  order 
•ought  to  be  enforced  appears  not  to  be 
based  upon  any  doubt  as  to  the  existence 
of  these  facts,  but  is  explicitly  rested  upon 
the  proposition  that  the  defendant  violated 
the  law  in  discontinuing  its  former  practice 
without  obtaining  the  consent  of  the  Com- 
mission. 

1.  A  preliminary  question  is  raised  by  a 
motion  to  quash  the  alternative  writ  on  the 
ground  that  action  by  this  court  is  pre- 
cluded by  the  pendency  of  the  injunction 
action  in  the  district  court,  which  is  some- 
what in  the  nature  of  a  statutory  appeal 
from  the  order  of  the  Commission.  The 
Utilities  Statute  provides  that  an  action  to 
▼acate  an  order  of  the  Commission  may  be 
brought  in  any  court  of  competent  jurisdic- 
tion. Gen.  Stat.  1915,  §  8348.  Provision  is 
also  made  for  the  enforcement  of  the  order 
by  mandamus  (Gen.  Stat.  1915,  *  8367), 
but  without  express  reference  to  the  effect 
°f  a  prior  action  in  another  court.  The 
statute  creating  the  Board  of  Railroad  Com- 
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missioners  provided  that,  notwithstanding 
the  pendency  of  an  action  in  the  district 
court  to  set  aside  an  order  of  that  body, 
mandamus  to  enforce  it  could  be  brought  in 
the  supreme  court,  which  was  authorized  to 
stay  further  proceedings  in  the  earlier  ac- 
tion. Gen.  Stat.  1915,  S  8447.  The  Public 
Utilities  Act  contains  a  section  reading  as 
follows:  "All  laws  relating  to  the  powers, 
duties,  authority,  and  jurisdiction  of  the 
Board  of  Railroad  Commissioners  of  this 
state  are  hereby  adopted,  and  all  powers, 
duties,  authority,  and  jurisdiction  by  said 
laws  imposed  and  conferred  upon  the  said 
Board  of  Railroad  Commissioners,  relating 
to  common  carriers,  are  hereby  imposed  and 
eonferred  upon  the  Commission  created  un- 
der the  provisions  of  this  act."  Gen  Stat. 
1915,  S  8328. 

The  defendant  insists  that  by  its  express 
terms  this  section  merely  vests  in  the  Utili- 
ties Commission  the  powers  which  the  Rail- 
road Commission  had  previously  possessed 
relating  to  common  carriers,  and  that  it 
does  not  have  the  effect  of  making  the  pro* 
cedure  in  regard  to  orders  for  the  regula- 
tion of  common  carriers  applicable  to  those 
concerning  other  public  utilities.  We  think, 
however,  that  the  first  clause  of  the  section, 
by  which  all  laws  relating  to  the  powers  of 
the  Railroad  Board  are  "adopted/'  must  be 
held  to  mean  that  all  the  provisions  of  the 
statute  with  regard  to  the  action  of  that 
body,  including  those  relating  to  the  en- 
forcement of  its  orders,  are  made  applicable, 
so  far  as  their  nature  permits,  to  the  new 
tribunal, — the  Utilities  Commission.  Other- 
wise, where  an  order  of  the  Commission  is 
in  litigation,  we  should  have  different  sys- 
tems of  procedure,  depending  upon  whether 
a  common  carrier  or  some  other  utility  were 
affected, — a  situation  not  in  keeping  with 
the  obvious  spirit  of  the  enactment.  More* 
over,  the  view  we  have  taken  accords  with 
the  policy  of  the  new  law  making  its 
remedies  cumulative  to  those  already  in 
existence.    Gen.  Stat  1915,  §  8308. 

2.  The  statute  enacted  in  1911  provides 
that  "no  change  shall  be  made  in  any  .  .  * 
rule  or  regulation  or  practice  pertaining  to 
the  service  or  rates  of  any  such  public 
utility  .  .  .  without  the  consent  of  the 
Commission."     Gen.  Stat.  1915,  %  8347. 

It  has  been  held  that,  in  an  action  brought 
in  this  court  to  require  a  utility  to  re-estab- 
lish a  service  which  it  had  discontinued 
without  the  consent  of  the  Commission,  no 
inquiry  will  be  made  into  the  question 
whether  the  service  involved  is  one  which 
the  utility  should  be  or  could  be  compelled 
to  maintain  permanently,  because  that  is  a 
matter  to  be  passed  upon  in  the  first  in- 
stance by  the  Commission.     State  ex  reL 
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Caster  v.  Kansas  Postal-Teleg.  Cable  Co. 
96  Kan.  298,  P.U.R.1915E,  222,  150  Pac. 
544.  In  the  opinion  in  the  case  just  cited 
it  was  said:  "Let  it  be  granted,  as  the  de- 
murrer does  concede,  that  the  maintenance 
of  a  telegraph  station  at  Syracuse  is  un- 
profitable. All  that  was  necessary  for  the 
defendant  to  do  was  to  make  application  to 
-the  Commission,  setting  up  the  facts.  It 
would  then  be  the  duty  of  the  Commission 
to  verify  the  facts  by  proper  investigation; 
and  if  the  alleged  facts  were  true,  and  no 
other  lawful  interest  was  materially  af- 
fected, the  Commission  would  be  bound  to 
grant  the  application.  If  the  commission 
failed  to  do  so,  the  courts  are  open,  and 
mandamus  or  other  appropriate  remedy 
would  speedily  redress  the  telegraph  com- 
pany's situation.  But  here  the  telegraph 
company  gave  the  Commission  no  oppor- 
tunity to  investigate."    96  Kan.  306. 

The  present  situation  differs  materially 
from  that  which  was  there  considered,  in 
this:  Here  everything  bearing  upon  the 
question  whether  the  utility  should  be  re- 
quired to  continue  the  service  or  practice 
involved  has  been  brought  to  the  attention 
of  the  Commission,  and  has  been  considered 
and  acted  upon  by  it.  True,  the  telephone 
company  has  not  in  so  many  words  asked 
for  leave  to  discontinue  the  practice  or  ser- 
vice, and  it  has  consistently  contended  (in 
obvious  good  faith  and  with  considerable 
plausibility)  that  the  case  is  not  one  in 
which  such  permission  is  necessary.  But 
the  company  was  made  a  party  to  a  pro- 
ceeding formally  brought  before  the  Com- 
mission, in  which  the  issue  was  whether  it 
ought  to  be  required  to  re-establish  the  line 
between  Garnett  and  Lone  Elm.  In  that 
proceeding  it  presented  the  reasons  upon 
which  it  based  its  claim  of  right  to  dis- 
mantle the  line,  and  the  law  and  evidence 
bearing  upon  the  matter  were  fully  gone 
into.  It  in  effect  asked  the  Commission  to 
decide  that  it  ought  not  to  be  required  to 
continue  the  service,  which  is  not  very  dif- 
ferent essentially  from  asking  that  the 
Commission  approve  its  course,  although 
protesting  that  it  had  no  authority  to  do 
otherwise.  The  Commission  has  had  the 
opportunity  to  consider  every  aspect  of  the 
case  upon  its  merits.  Assuming  that  it  was 
the  duty  of  the  company  to  have  kept  the 
line  in  operation  at  any  expense  until  it 
had  obtained  leave  to  discontinue  it,  yet,  if 
the  facts  established  in  a  hearing  before  the 
Commission  showed  clearly  that  such  per- 
mission must  necessarily  have  been  granted 
upon  request,  it  would  be  allowing  consid- 
erations of  mere  form  to  prevail  over  those 
of  substance  to  require  the  company  to  re* 
btaild  the  line  as  a  prerequisite  to  the- Com- 
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mission's  applying  the  law  to  the  facts  and 
declaring  that  it  had  then  the  right  to  re- 
move it.  Such  a  course  could  result  in  no 
practical  benefit  to  the  public,  and  is  not 
necessary  to  the  vindication  of  the  rule  that 
no  change  in  service  may  be  lawfully  made 
without  the  consent  of  the  Commission.  In 
the  Postal-Telegraph  Case  the  court  did  not 
make  an  unqualified  order  for  the  reinstate- 
ment of  the  abandoned  service;  it  directed 
the  issuance  of  a  writ  compelling  such  ac- 
tion only  in  case  the  defendant  should  omit 
for  30  days  to  apply  to  the  Commission  for 
leave  to  discontinue  the  service  there  in- 
volved. Here  such  a  provisional  order  is 
unnecessary,  because  all  the  facts  affecting 
the  duty  of  the  defendant  in  the  matter  are 
fully  before  the  court,  in  the  form  of  evi- 
dence that  has  already  been  considered  bj 
the  Commission. 

3.  The  defendant  maintains  that  it  had  a 
right  to  abandon  the  practice  of  receiving 
without  charge  calls  from  Lone  Elm  over 
this  line  because  that  practice,  inasmuch  as 
it  involved  giving  free  service,  was  in  viola- 
tion of  the  statute  prohibiting  discrimina- 
tion in  rates.  Gen.  Stat.  1915,  §  8343.  The 
plaintiff  argues  that  the  service  was  not 
rendered  gratuitously,  but  was  a  part  of 
the  benefit  the  individual  subscriber  re- 
ceived in  consideration  for  the  rental  he 
paid,  the  advantage  to  the  local  exchange 
consisting  in  the  increased  patronage  which 
presumably  resulted  therefrom.  The  in- 
firmity of  this  reasoning  lieB  in  the  facts  of 
the  case.  The  Lone  Elm  exchange  contrib- 
uted nothing  to  the  building  or  maintenance 
of  the  line.  Its  subscribers  may  be  con- 
ceived as  paying  it  for  the  use  of  the  wire, 
but,  as  none  of  the  money  reached  the  Bell 
company,  the  owner  of  the  property  received 
no  return.  The  defendant  cannot  be  con- 
sidered as  receiving  a  revenue  from  the  sub- 
scribers to  the  Garnett  exchange,  because, 
according  to  its  statement,  which  is  con- 
sistent with  the  evidence,  the  practice  re- 
ferred to  did  not  obtain  as  to  them.  The 
service,  having  been  furnished  without  com- 
pensation in  any  form,  was  in  violation  of 
the  letter  and  spirit  of  the  statute,  and 
therefore  was  not  one  the  Commission  could 
require  to  be  maintained. 

4.  So  far  as  the  Lone  Elm  exchange  is 
concerned,  the  controversy  is  merely  over 
the  rate  to  be  charged, — the  difference  be 
tween  10  and  15  cents  a  message.  Such  a 
controversy  has  no  real  relation  to  the 
maintenance  of  the  line  in  question.  The 
fact  that  at  present  the  business  done  by 
the  defendant  between  Garnett  and  Lone 
Elm  goes  over  the  wire  through  Iola  does 
not  affect  the  matter.  So  long  as  the  ser- 
vice is  efficient,— and  this  is  not  disputed,— 
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it  nukes  no  difference  to  tha  public  whether 

the  wire  used  follows  an  approximately 
straight  line  ox  not.  The  situation  is  much 
the  same  as  though  the  defendant  had  built 
a  new  (and  improved)  line  directly  from 
tiamett  to  Lone  Elm,  and  then  destroyed 
the  old  one.  There  is  no  complaint  of  its 
facilities  for  handling  all  business  between 
these  points.  If  its  present  charge  is  un- 
reasonable, any  grievance  in  that  regard  can 
be  remedied  as  well  without  the  re-estab- 
lishment of  the  iron  circuit  as  with  it, — 
the  existence  or  nonexistence  of  an  addi- 
tional line  does  not  affect  the  matter  at  all. 
The  Utilities  Commission  is  given  a  revis- 
ory power  over  any  "practice  or  act  what- 
soever, .  .  .  relating  to  any  service  per- 
formed" by  a  public  utility.  Gen.  Stat. 
1915,  §  8343.  And,  as  already  stated,  the 
statute  forbids  the  change  in  any  practice 
pertaining  to  service  or  rates  without  the 
Commission's  consent.  But  the  Commis- 
sion has  no  authority  to  control  the  action 
of  a  utility  with  respect  to  details  or  meth- 
ods which  do  not  affect  the  results  pro- 
duced,— the  service  actually  rendered, — un- 
less means  are  employed  which  are  in  them- 
selves objectionable  because  detrimental  to 


interests  that  are  under  the  protection  of 
the  Commission.  If  a  telephone  company 
substitutes  a  new  wire  for  an  old  one>  or  a 
copper  wire  for  a  less  serviceable  iron  one, 
that  is  not  a  change  of  practice  pertaining 
to  the  service  to  which  the  Commission  can 
rightfully,  object.  And  the  substitution  of 
a  longer  line  of  communication  for  a  shorter 
one  is  not  objectionable  unless  the  efficiency 
of  the  service  is  impaired  or  some  incidental 
injury  results. 

These  considerations  require  the  refusal 
of  the  writ  asked.  To  avoid  a  possible  mis- 
understanding, it  may  be  added  that  it  does 
not  follow  from  anything  here  decided  that, 
where  by  mutual  arrangement  a  connection 
has  been  established  between  two  or  more 
local  exchanges  by  which  their  subscribers 
are  brought  into  communication  with  each 
other  without  charge  other  than  such  as  is 
included  in  the  payment  of  rent,  such  ser-, 
vice  may  be  discontinued,  or  that  an  addi- 
tional charge  may  be  exacted  for  its  continu- 
ance, without  the  consent  of  the  Utilities 
Commission. 

The  application  for  a  peremptory  writ  is 
denied. 


Annotation 


Remedy  to  enforce  orders  of  Public  Service  Com- 
missions. 


I.  In  general,  303. 
II.  Effect    of    absence    of    statutory 

provision,  304. 
HI.  Mandamus,  304. 
IV.  Injunction,  30S. 
V.  Fines  and  penalties,  311. 
VI.  Actions    to     enforce    reparation 

awards,  313. 
VII.  Proceeding     to     enforce     order 
pending  suit  to  test  validity  of 
order,  313. 
FIJI.  Enforcement  of  order  against  re- 
ceiver  operating  utility,  315. 

J.  In  general. 

While  the  statutes  quite  generally  con- 
fer broad  powers  upon  the  commissions 
for  carrying  into  effect  the  provisions  of 
the  public  service  statutes,  the  orders 
of  the  commissions  must  be  enforced  by 
proceedings  in  the  courts  in  case  of  fail- 
ure of  a  public  service  corporation  to 
comply  with  the  order. 

As  public  service  commissions  have 
only  such  powers  as  are  expressly  confer- 
red by  statute  or  constitutional  provision, 
their  orders  must  be  enforced  in  the 
manner  provided  fry  statute.  Accord- 
ingly it  has  been  held  that  the  orders  of 
^commission  cannot  be  enforced  where 
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the    statute    has    failed    to    provide    a 
remedy  for  their  enforcement. 

The  statutes  provide  different  remedies 
for  the  enforcement  of  the  various  or- 
ders of  the  commissions.  They  generaUv 
provide  for  resort  to  the  remedies  by: 
mandamus  and  injunction.  In  addition 
to  such  remedies  some  statutes  impose, 
penalties  for  failure  to  comply  with  law- 
ful orders  of  the  commissions  and  pro- 
vide for  the  recovery  of  such  penalties 
by  appropriate  proceedings  in  the  courts. 
Under  some  statutes  the  commissions  are 
authorized  to  impose  fines  upon* public 
service  corporations  for  failure  to  com- 
ply with  their  orders,  such  fines  to  be 
recovered  by  proceedings  in  the  courts. 

The  statutes  in  numerous  instances 
authorize  the  commissions  to  institute 
proceedings  in  the  courts  for  the-  en*, 
forcement  of  their  orders,  and  also 
authorize  patrons  of  the  utility  having 
sufficient  interest,  to  maintain  actions  in 
their  own  behalf  for  the  enforcement  oi. 
such  orders. 

Actions  to  enforce  reparation  awards 
made  by  the  .commissions  are  usually 
brought  in  courts  of  law  like  ordinary 
actions  for  damages  with  the  right  of 
trial  by  jury.  The  report  of:  the  com- 
mission making  the  award  is  admissible 
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in  evidence,  and  under  the  statutes  it 
is  usually  provided  that  such  report  shall 
be  prima  facie  evidence  of  the  facts 
therein  stated. 

II.  Effect  of  absence  of  statutory  pro- 
vision. 

It  has  been  held  that  the  orders  of  the 
commissions  cannot  be  enforced  in  the 
courts  in  the  absence  of  express  statu- 
tory provision  for  that  purpose. 

Thus,  in  People  v.  New  York,  L.  E.  & 
W.  R.  Co.  (1887)  104  N.  Y.  58,  58  Am. 
Rep.  484,  9  N.  E.  856,  it  was  held  that 
mandamus  will  not  lie  to  enforce  an  or- 
der of  the  railroad  commissioners  requir- 
ing the  erection  of  a  station  where  the 
statute  conferred  no  power  upon  the 
commission  or  the  courts  to  enforce  their 
orders.  The  court  pointed  out  that  the 
statute  had  clothed  the  commissioners 
with  judicial  powers  to  hear  and  deter- 
mine such  questions,  but  that  the  law 
failed  in  effectiveness  because  of  its 
omission  to  furnish  a  remedy.  The  court 
said:  "The  railroad  commissioners  are 
powerless,  and  as  the  law  now  stands 
neither  the  attorney  general  of  the  state 
nor  the  courts  can  make  their  order 
effectual." 

And  in  State  ex  rel.  Ives  v.  Kansas  C. 
R.  Co.  (1891)  47  Kan.  497,  28  Pac.  208, 
it  was  held  that  as  there  was  no  statu- 
tory provision  for  the  specific  enforce- 
ment of  the  orders  of  the  Railroad  Com- 
missioners by  mandamus  or  other  judi- 
cial proceeding  the  findings  and  order  of 
the  Commissioners  must  be  considered  as 
advisory  only,  and  not  final  or  conclusive 
upon  the  railroad  company  or  in  the 
courts  and  that  therefore  a  peremptory 
writ  of  mandamus  would  not  issue  to 
compel  compliance  with  an  order  of  the 
Commissioners  requiring  a  company  to 
put  its  road  in  repair.  The  court  pointed 
out  that  the  statute  instead  of  providing 
for  the  enforcement  of  such  an  order 
when  compliance  is  refused,  merely  di- 
rects the  board  to  make  a  report  of  its 
proceedings  and  decision  to  the  governor 
and  that  the  statute  did  not  authorize 
the  governor  to  carry  into  execution  the 
order  of  the  Commissioners. 

To  the  same  effect  is  State  ex  rel.  Kel- 
logg v.  Missouri  P.  R.  Co.  (1895)  55 
Kan.  708,  29  L.R.A.  444,  49  Am.  St.  Rep. 
278,  41  Pac.  964,  holding  that  an  order 
of  the  Board  of  Railroad  Commissioners, 
directing  the  restoration  of  a  train  ex- 
clusively for  passengers,  is  not  final  or 
conclusive,  and  so  cannot  be  specifically 
enforced  in  the  courts,  where  the  statute 
has  made  no  provision  for  the  enforce- 
ment of  the  orders  of  the  Board. 
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Ill,  Mandamus. 

The  statutes  in  numerous  states  speci- 
fically provide  for  the  enforcement  of  the 
orders  of  the  commissions  by  mandamus. 
Although  the  Indiana  court  has  denied 
the  right  of  the  Commission  to  institute- 
mandamus  upon  the  ground  that  it  has 
not  sufficient  interest,  the  majority  of 
the  cases  sustain  the  right  of  the  Com- 
mission to  institute  such  proceedings. 

Resort  to  the  remedy  by  mandamus  to 
enforce  an  order  of  the  Commission  is 
not  prohibited  by  a  constitutional  pro- 
vision directing  the  legislature  to  pro- 
vide for  enforcement  of  laws  regulating 
public  service  corporations  by  penalties 
and  forfeitures. 

Thus,  in  State  ex  rel.  Lamar  v.  Jack- 
sonville Terminal  Co.  (1899)  41  Fla.  377, 
27  So.  225,  it  was  held  that  a  constitu- 
tional provision  vesting  the  legislature 
with  full  power  to  pass  laws  for  the  cor- 
rection of  abuses  and  to  prevent  unjust 
discrimination  and  excessive  charges  by 
persons  and  corporations  engaged  as 
common  carriers  or  performing'  other 
services  of  a  public  nature,  and  provid- 
ing that  it  "shall  provide  for  enforcing 
such  laws  by  adequate  penalties  or  for- 
feitures," does  not  by  implication  forbid 
the  use  of  mandamus  and  other  remedies 
for  enforcing  duties  imposed  by  laws 
passed  to  accomplish  the  purposes  speci- 
fied in  the  first  clause  of  the  provision. 

The  earliest  decision  upon  the  question 
of  right  to  mandamus  to  enforce  an  or- 
der of  the  Commission  under  a  statute 
expressly  authorizing  actions  by  man- 
damus and  suits  in  equity  to  compel 
compliance  with  orders  of  the  Commis- 
sion is  Railroad  Com.  v.  Portland  &  0. 
C.  R.  Co.  (1872)  63  Ma  269,  18  Am. 
Rep.  208,  in  which  it  was  held  that  man- 
damus was  an  appropriate  remedy  to 
compel  a  railroad  company  to  comply 
with  an  order  of  the  commissioners  re- 
quiring the  company  to  establish  and 
maintain  a  station,  where  the  court 
found  that  the  order  was  reasonable  and 
in  pursuance  of  the  authority  conferred 
upon  the  commissioners  by  the  statute. 
The  court  said:  "Our  whole  system  of 
legislative  supervision,  through  the  rail- 
road commissioners,  acting  as  a  state 
police  over  railroads,  is  founded  upon 
the  theory  that  the  public  duties  de- 
volved upon  railroad  corporations  by 
their  charter  are  ministerial,  and  there- 
fore liable  to  be  thus  enforced." 

The  New  York  court  of  appeals,  in 
referring  to  the  case  of  People  v.  New 
York,  L.  E.  &  W.  R.  Co.  (N.  Y.)  supra, 
which  held  that  mandamus  would  not  lie 
to  compel  compliance  with  an  order  of 
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the  Commission  because  of  failure  of  the 
statute  to  provide  a  remedy  for  the  en- 
forcement of  such  orders,  pointed  out, 
in  People  ex  rel.   Linton   t.   Brooklyn 
Heights  R.  Co.  (1902)  172  N.  Y.  90,  64 
N.  E.  788,  that  the  Railroad  Law  had 
since  been  amended  by  authorizing  man- 
damns  in  certain   cases  to  enforce  the 
recommendations  of  the  commissioners. 
The  court  said :    "The  present  state  of 
the  law,  therefore,  is  that  in  a  number 
of  matters  which  in  the  first  instance  are 
committed  to  the  discretion  of  the  direc- 
tors there  may  be,  upon  notice,  and  after 
hearing,  a  determination  by  the  railroad 
commissioners   differing   in   part   or  in 
toto  from  the  action  of  the  directors,  and 
which  supersedes  it;  and  included  within 
such  law    is    the    right    to    determine 
whether  the  mode  of  operating  the  road 
and  conducting  its  business  is  reasonable 
and  expedient  in  order  to  promote  se- 
curity, convenience,  and  accommodation 
of  the  public,  and  the  determination  thus 
made  may  be  enforced  in  the  courts  by 
mandamus." 

The  Georgia  court  has  sustained  the 
right  of  a  patron  to  maintain  mandamus 
to  enforce  an  order  of  the  Commission 
although  he  had  other  remedies  by  action 
for  damages  and  suit  to  recover  penal- 
ties. 

Thus,  in  Southern  R.  Co.  v.  Atlanta 
Stove  Works  (1907)  128  Ga,  207,  57 
S.  E.  429,  it  was  held  that  a  shipper  was 
entitled  to  a  writ  of  mandamus  to  com- 
pel a  common  carrier  to  transport  freight 
at  the  rates  prescribed  by  the  Commis- 
sion,-—for  the  reason  that  he  had  such  a 
special  interest  in  the  performance  by 
the  carrier  of  its  public  duty  in  obeying 
a  rate  order  prescribed  by  the  Commis- 
sion as  to  bring  him  within  the  pro- 
visions  of  the  Civil  Code  §  4869,  which 
provides  that  "a  private  person  may  by 
mandamus  enforce  the  performance  by 
a  corporation  of  a  public  duty  as  to 
matters  in  which  he  has  a  special  inter- 
ests—over the  contention  that  the  writ 
of  mandamus  issues  only  where  there  is 
no  other  specific  legal  remedy  and  that 
adequate  remedies  were  furnished  by 
'2317,  Civil  Code,  giving  a  shipper  a 
right  to  recover  actual  damages  for  the 
refusal  of  a  common  carrier  to  obey  a 
reasonable  tariff  regulation  promulgated 
by  the  Commission,  and  exemplary  dam- 
ages where  the  violation  is  wilful;  and 
that  shipper  has  a  remedy  under 
*  3216,  Civil  Code,  by  paying  the  over- 
charge and  suing  for  double  the  amount 
of  the  overpayment  if  it  is  not  refunded 
*ithin  thirty  days.    The   courts   said: 
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"If  the  applicant  for  mandamus  brings 
his  case  within  the  provisions  of  the 
Civil  Code  i  4869  he  is  entitled  to  the 
writ,  without  making  it  appear  that  he 
has  no  adequate  remedy  by  a  suit  for 
damages.  Southern  Ex.  Co.  v.  R.  M. 
Hose  Co.  (1906)  124  Ga,  586,  5  L.R.A. 
(N.S.)  619,  53  S.  E.  185." 

Likewise,  the  Nebraska  court,  in  State* 
ex  rel.  Board  of  Transportation  v.  Fre- 
mont, E.  &  M.  Valley  R.  Co.  (1887)  22" 
Ntb.  313,  35  N.  W.  118,  held,  in  a  pro- 
ceeding instituted  by  shippers,  that  man- 
damus is  the  proper  remedy  to  enforce 
an  order  of  the  rate-making  body,  and 
that  it  affords  the  only  adequate  remedy. 

And  the  Florida  court  has  sustained4 
the  right  of  the  Commission  to  institute 
mandamus  to  compel  compliance  with  its- 
orders  although  there  were  other  rem- 
edies, such  as  proceedings  to  enforce 
statutory  penalties  and  actions  for  dam- 
ages. 

Thus,  in  State  ex  rel.  Lamar  v.  Jack- 
sonville Terminal  Co.  (Fla.)  supra,,  it 
was  held,  in  an  action  instituted  at  the 
instance  of  the  Railroad  Commission,, 
that  mandamus  will  lie  to  compel  the 
observance  of  an  order  made  by  the 
Commission  requiring  a  terminal  com- 
pany to  admit  a  railroad  company  to* 
the  privileges  and  benefits  of  its- 
common  passenger  station  or  terminal^ 
notwithstanding  an  action  for  damages 
or  proceedings  to  enforce  the  penalty 
provided  by  the  statute  for  failure  to» 
comply  with  the  order  might  be  main- 
tained, as  such  remedies  are  inadequate,, 
and  neither  of  them  is  adapted  to  secure 
the  performance  of  the  duty  to  the  pub- 
lic imposed  by  such  regulation. 

But,  as  pointed  out  above,  the  Indi- 
ana court  has  held  that  an  order  of  the 
Commission  cannot  be  enforced  by  a 
mandamus  proceeding  brought  upon  the 
relation  of  the  Commission  in  the  ab- 
sence of  an  express  statutory  provision 
authorizing  such  action,  and  that  a  stat- 
ute authorizing  the  Commission  to  insti- 
tute in  its  name  any  appropriate  action 
of  law  or  suit  in  equity  to  enforce  its. 
orders  does  not  authorize  the  Commis- 
sion to  enforce  its  order  by  mandamus. 
State  ex  rel.  Public  Service  Commission 
v.  Vandalia  R.  Co.  (1915)  183  Ind.  49,. 
P.U.R.1915B,  981,  108  N.  E.  97.  The 
court  said:  "In  all  mandamus  actions; 
the  relator  must  be  the  party  in  interest. 
Greenfield  Gas  Co.  v.  Trees  (1905)  165 
Ind.  209,  75  N.  E.  2;  Burns's  Anno.  Stat. 
1914,  §  1224,  Acts  1911,  p.  541.  It  can- 
not be  said  that  the  Public  Service  Com- 
mission is  a  party  in  interest  in  the  en- 
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forcement  of  the  order.  In  its  origin 
the  writ  of  mandate  was  of  a  preroga- 
tive character.  The  statute  authorizes 
the  Commission  'to  institute  and  prose- 
cute  in  its  name  any  appropriate  action 
at  law  or  suit  in  equity,  in  any  circuit 
or  superior  court  of  the  state/  to  enforce 
its  lawful  orders.  Burns's  Anno.  Stat. 
1914,  §  5550,  Acts  1907,  p.  454.  Under 
this  section  a  suit  in  equity  lies,  in  the 
name  of  the  Commission,  to  secure  a 
compliance  with  its  orders.  Wabash  R. 
Co.  v.  Railroad  Commission  (1911)  176 
Ind.  428,  95  N.  E.  673.  Relief  by  man- 
datory injunction  may  be  granted  in  an 
appropriate  suit  in  equity.  22  Cyc.  742; 
Brauns  v.  Glesige  (1891)  130  Ind.  167, 
29  N.  E.  1061.  A  suit  in  equity,  how- 
ever, may  not  be  brought  in  the  name  of 
the  state,  on  relation  of  the  party  in 
interest.  The  Commission  was  unknown 
to  the  common  law,  and  possesses  only 
such  power  as  is  conferred  by  statute. 
Wabash  R.  Co.  v.  Railroad  Commission, 
supra,  paere  438  of  176  Ind.  The  stat- 
ute does  not  authorize  a  proceeding  in 
the  name  of  the  state  on  relation  of  the 
Commission,  and  we  hold  that  the  court 
committed  no  error  in  sustaining  the 
demurrer  to  the  complaint." 

It  has  been  held  that  mandamus  will 
lie  to  enforce  an  order  imposing  a  duty 
of  a  continuing  nature. 

Thus,  in  State  ex  rel.  Ellis  v.  Atlantic 
Coast  Line  R,  Co.  (1904)  48  Pla.  114, 
37  So.  654,  it  was  held,  in  a  proceeding 
instituted  at  the  instance  of  the  railroad 
commissioners,  that  mandamus  would  lie 
to  enforce  an  order  of  the  Commission 
requiring  the  respondent  railroad  com- 
pany to  put  into  effect  the  schedule  of 
rates  for  the  transportation  of  phosphate 
prescribed  by  the  Commission,  over  the 
contention  that  mandamus  does  not  lie 
to  enforce  a  continuing  duty.  The  court 
said:  "We  do  not  think  this  a  sound 
contention.  In  the  case  above  cited  [an 
unreported  case]  as  also  in  the  case  of 
State  ex  rel.  Atty.-Gen.  v.  Pensacola  & 
A.  R.  Co.  (1891)  27  Fla.  403,  9  So. 
89,  and  State  ex  rel.  Lamar  v.  Jack- 
sonville Terminal  Co.  (1899)  41  FK 
377,  27  So.  225,  some  portions  of 
the  duties  enforced  by  mandamus  were 
of  a  continuing  nature.  ...  And 
there  is  no  doubt  that  mandamus  is 
an  appropriate  remedy  to  compel  observ- 
ance of  a  valid  regulation  of  the  rail- 
road commissioners  imposing  specific 
public  duties  upon  railroad  companies. 
2  Elliott,  Railroads,  S  697  et  seq;  State 
ex  reL  Board  of  Transportation  v.  Fre- 
mont,  E.  &  M.  Valley  R.  Co. .  (1887)  22 
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Neb.  313,  35  N.  W.  118;  Potwin  Place  v. 
Topeka  R,  Co.  (1893)  51  Kan.  609,  37 
Am.  St.  Rep.  312,  33  Pac.  309.  See  also 
State  ex  rel.  Bridgeton  v.  Bridgeton  & 
M.  Traction  Co.  (1898)  62  N.  J.  L.  592, 
45  L.R.A.  837,  43  Atl.  715." 

And  in  State  ex  rel.  R.  Com.  v.  Atlan- 
tic Coast  Line  R.  Co.  (1910)  60  Fla.  465, 
54  So.  394,  it  was  held  that  a  rule  re- 
quiring written  application  to  be  made 
to  the  Railroad  Commission,  before  any 
regular  train  carrying  passengers  be- 
tween points  wholly  within  the  state  is 
discontinued,  imposes  a  continuing  spe- 
cific duty  on  railroad  companies  that 
may  be  enforced  by  mandamus. 

In  Railroad  Com.  v.  Atlantic  Coast 
Line  R.  Co.  (1905)  71  S.  O.  130,  50  S.  E. 
641,  in  an  application  by  the  railroad 
commissioners  to  the  supreme  court  in 
the  exercise  of  its  original  jurisdiction 
for  a  writ  of  mandamus  to  compel  a  rail- 
road company  to  obey  an  order  of  the 
commissioners  requiring  it  to  atop  cer- 
tain passenger  trains  at  a  particular 
station,  it  was  held  that  mandamus  is 
not  only  the  usual  and  proper  method 
of  obtaining  enforcement  of  such  orders, 
but  it  is  the  remedy  provided  by  §  2119, 
Civ.  Code  1902. 

It  has  been  held  that  failure  of  a  car- 
rier on  several  occasions  to  obey  an  order 
of  the  Commission  requiring  it  to  provide 
a  sufficient  number  of  seats  for  its  pas- 
sengers does  not  require  the  court  as  a 
matter  of  law  to  grant  a  writ  of  man- 
damus against  the  carrier  on  the  petition 
of  the  Public  Service  Commission.  Pub- 
lic Service  Commission  v.  Interborough 
Rapid  Transit  Co.  (1916)  219  N.  Y.  355, 
P.U.R.1917B,  323,  114  N.  E.  387,  af- 
firming (1916)  172  App.  Div.  324,  P.U.R. 
1916E,  343,  158  N.  Y.  Supp.  480.  The 
court  said:  "Although,  as  provided  by 
§  57  of  the  Public  Service  Commissions 
Law  (Consol.  Laws,  chap.  48),  man- 
damus may  be  an  appropriate  process 
'for  the  purpose  of  having  violations,  or 
threatened  violations'  of  anything  re- 
quired of  a  common  carrier  'by  law  or 
by  order  of  the  Commission'  'stopped 
and  prevented,'  and  the  requirements  so 
directed  by  mandamus  may  in  our  opin- 
ion be  continuous  (Public  Service  Com- 
mission v.  Westchester  Street  R.  Co. 
(1912)  206  N.  Y.  209,  99  N.  E.  536;  Will- 
cox  v.  Richmond  Light  &  R.  Co.  (1910) 
142  App.  Div.  44,  128  N.  Y.  Supp.  266, 
affirmed  in  (1911)  202  N.  Y.  515,  95  N. 
E.  1141),  subject  to  the  further  order  of 
the  court,  we  are,  nevertheless,  also  of 
the  opinion  that  the  petition  and  proof 
in  this  proceeding  did  not  require  the 
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court  as  a  matter  of  law  to  grant  the 
mandamus  prayed  far  by  the  Commis- 
sion. .  .  .  The  alleged  failures  of 
the  carrier  to  obey  the  order  of  the  Com* 
mission  are  only  at  specified  hours  on 
two  days  named,  each  about  two  months 
before  the  proceeding  was  commenced. 
Such  past  *f  ailnres  would  suggest  possi- 
ble liability  of  the  company  for  a  pen- 
alty, rather  than  that  mandamus  should 
be  granted  in  general  terms  simply  re- 
quiring that  the  carrier  provide  in  the 
future  a  sufficient  number  of  seats  for 
its  passengers  at  prescribed  periods." 

It  has  been  held  that  mandamus  to 
enforce  orders  of  the  commissions  may 
be  instituted  by  original  proceedings  in 
the  supreme  court. 

Thus,  in  State  ex  rel.  Board  of  Trans- 
portation v.  Fremont,  E.  &  M.  Valley  R. 
Co.  (1887)  22  Neb.  313,  35  N.  W.  118, 
it  was  held  that  mandamus  proceedings 
instituted  by  shippers  to  enforce  an 
order  of  the  Commission  could  be 
brought  in  the  supreme  court,  whieh  had 
original  jurisdiction  in  mandamus,  al- 
though the  statute  mentioned  the  district 
eourt.  The  court  said  that  the  mention 
in  the  statute  of  the  district  court  did 
not  preclude  the  bringing  of  the  action 
in  the  supreme  court,  as  the  legislature 
could  not  deprive  that  court  of  the  exer- 
cise of  its  original  jurisdiction. 

And  in  State  ex  rel.  Railroad  &  W. 
Commission  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1888)  38  Minn.  281,  37  N.  W.  782, 
reversed  on  other  grounds  in  (1890)  134 
&.  8.  418,  33  U  ed.  970,  3  Inters.  Com. 
Kep.  209,  10  Sup.  Ct.  Rep.  462,  it  was 
held  that  the  Commission  could  maintain 
an  original  proceeding  by  mandamus  in 
the  supreme  eourt  to  compel  compliance 
with  an  order  fixing  rates,  as  the  stat- 
ute creating  the  Commission  vests  the 
supreme  court  and  the  district  courts 
with  concurrent  original  jurisdiction  of 
proceedings  in  mandamus  to  compel  com- 
pliance with  the  provisions  of  the  stat- 
ute. See  also  in  this  connection  Rail- 
road Com.  v.  Atlantic  Coast  Line  R.  Co. 
(S.  C.)  supra. 

It  has  been  held  that  an  order  of  the 
Commission  is  s abject  to  review  in  man- 
damus proceedings  to  enforce  it. 

Thus,  in  State  ex  rel.  Railroad  Com. 
v.  Florida  East  Coast  R.  Co.  (1909)  58 
Ha.  524,  50  So.  425,  it  was  said  that 
rales  and  regulations,  .adon ted  by  the 
railroad  commissioners  within  their  au- 
thority are  subject  to  review  as  admin- 
istrative matters,  in  mandamus  and  other 
appropriate  proceedings  to  test  the  le- 
prtityof  the  rules  and  regulations,  when 
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it  is  sought  to  enforce  or  to  enjoin  such 
rules  and  regulations. 

And  in  State  ex  rel.  Railroad  &  W. 
Commission  v.  Minneapolis  &  St.  L.  R. 
Co.  (1900)  80  Minn.  191,  89  Am.  St. 
Rep.  514,  83  N.  W.  60,  affirmed  in  (1902) 
186  U.  S.  257,  46  L.  ed.  1151,  22  Sup.  Ct. 
Rep.  900,  it  was  held  that  the  failure 
to  appeal  from  an  order  of  the  Com- 
mission fixing  rates  does  not  preclude  the 
defendant  to  question  the  validity  of  the 
order  in  a  mandamus  proceeding  to  en- 
force the  order,  since  under  the  statute 
the  defendant  is  entitled  to  an  examina- 
tion of  matters  of  fact  in  which  evidence 
de  novo  may  be  taken. 

So,  in  State  ex  rel.  Railroad  Com.  v. 
Florida  East  Coast  R.  Co.  (1915)  69  Fla* 
165,  P.UJR.1915C,  207,  67  So.  906,  it 
was  held  that  writ  of  mandamus  will 
issue  to  enforce  an  order  of  the  Railroad  ' 
Commission  only  where  a  clear  right  to 
the  writ  is  shown.  In  this  case  an  order 
of  the  Commission  requiring  a  railroad 
company  to  maintain  a  station  was'  held 
to  be  unreasonable. 

Where,  however,  the  order  of  the  Com- 
mission is  conclusive  it  will  be  enforced 
by  mandamus,  in  the  absence  of  a  show- 
ing that  the  Commission  acted  arbitrar- 
ily in  the  matter. 

Thus,  in  State  ex  rel.  Dawson  v.  Par- 
sons Street  R.  &  Electrical  Co.  (1909) 
81  Kan.  430,  28  L»R.A.(N.S.)  1082,  105 
Pac.  704,  mandamus  was  awarded  against 
a  street  railway  company  to  compel  com- 
pliance with  an  order  of  the  Board  of 
Railroad  Commissioners  directing  the 
construction  of  a  subway  for  its  car  line 
under  the  tracks  of  a  steam  railroad, 
where  under  the  statute  the  determina- 
tions of  the  Board  as  to  the  necessity,, 
place,  and  character  of  the  crossing  are 
conclusive,  and  there  was  no  -  showing 
that  the  Board  acted  arbitrarily  or 
capriciously  in  the  matter. 

It  has  been  held  that  mandamus  will 
issue  to  enforce  a  rate  fixed  by  the  Com- 
mission where  the  utility  fails  to  show 
that  the  rate  is  materially  less  than  the 
one  voluntarily  charged,  or  any  facts 
from  which  the  court  can  say  that  the 
rate  is  unreasonable.  State  ex  rel.  Ellis 
v.  Atlantic  Coast  Line  R:  Co.  (1904)  4ft 
Fla*  146,  37  So.  657,  affirmed  in  (1906) 
203  U.  S.  256,  51  L.  ed.  174,  27  Snp.  Ct. 
108;  State  ex  rel.  Ellis  v.  Seaboard  Air 
Line  R.  Co.  (1904)  48  Pla.  150,  37  So. 
658. 

Cases  passing  upon  right  to  mandamus 
to  compel  compliance  with  order  pending 
suit  to  test  validity  of  order  are  set  out 
under    heading    VIL      "Proceeding    to 
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enforce  order  pending  suit  to  test  valid- 
ity of  order." 

It  has  been  held  that  an  order  of  the 
Commission  must  be  enforced  as  a  whole. 

Thus,  in  State  ex  rel.  Ellis  v.  Atlantic 
Coast  Line  R.  Co.  (1906)  51  Pla.  578, 
40  So.  875,  the  court  said :  "When  man- 
damus is  brought  to  enforce  an  order 
of  the  railroad  commissioners,  such  order 
should  appear  on  its  face  to  be  within 
the  power  and  authority  of  the  railroad 
commissioners  to  make,  and  if  the  order 
contains  a  material  and  mandatory  pro- 
vision which  does  not  appear  from  the 
terms  of  the  alternative  writ  to  be 
within  the  power  of  the  railroad  com- 
missioners to  make,  and  the  alternative 
writ  commands  the  respondent  to  'forth- 
with comply  with  the  said  order*  or  show 
cause  for  not  doing  so,  a  demurrer  to 
'  the  alternative  writ  will  be  sustained, 
since  the  order  must  be  enforced  as  a 
whole  if  at  all.  See  Florida,  C.  &  P. 
R.  Co.  v.  State  (1893)  31  Fla.  482,  20 
L.R.A.  419,  34  Am.  St.  Rep.  30,  13  So. 
103;  State  ex  rel.  Edwards  v.  Sumter 
County  (1886)  22  Pla,  1 ;  State  ex  rel  Oli- 
ver v.  Grubb  (1882)  85  Ind.  213;  Tap- 
ping, Mandamus,  **,  16,  327/'  For  a  sim- 
ilar holding  in  an  equity  case  to  enforce 
an  order  of  the  Interstate  Commerce 
Commission,  see  Detroit,  G.  H.  &  M.  R. 
Co.  v.  Interstate  Commerce  Commission 
(1896)  21  C.  C.  A.  141,  43  U.  S.  App. 
308,  74  F6d.  841. 

In  construing  the  New  York  statute 
in  Public  Service  Commission  v.  Liter- 
borough  Rapid  Transit  Co.  (1916)  172 
App.  Div.  324,  P.U.R.1916E,  343,  158 
N.  Y.  Supp.  480,  it  was  held  that  under 
§  57,  New  York  Public  Service  Commis- 
sions Law  (Consol.  Laws,  chap.  48), 
authorizing  and  requiring  the  Commis- 
sion, whenever  it  shall  be  of  opinion  that 
a  common  carrier  is  failing  to  do  any- 
thing required  of  it  by  law  or  by  order 
of  the  Commission,  to  commence  an  ac- 
tion in  the  supreme  court  to  have  such 
violations  stopped,  either  by  mandamus 
or  injunction,  the  court  is  required  in  all 
oases  to  inquire  immediately  and  sum- 
marily into  the  facts,  and  grant  final 
judgment,  either  dismissing  the  action  or 
directing  that  "a  writ  of  mandamus  or 
an  injunction,  or  both,  issue," — no  pro- 
vision being  made  for  issuance  of  an 
alternative  writ  for  the  determination  of 
controverted  facts. 

In  construing  I  10  of  Act  of  Congress 
of  March  2,  1889,  25  Stat,  at  L.  862, 
chap.  382,  Comp.  Stat.  1916,  8693, 
amending  the  Interstate  Commerce  Act, 
which  authorized  the  courts  to  issue  a 
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writ  of  mandamus  commanding  a  com- 
mon carrier  to  transport  traffic  or  to  fur- 
nish cars  or  other  facilities  upon  the 
relation  of  any  person  alleging  such  vio- 
lation by  a  common  carrier  of  the  pro- 
visions of  the  act  as  prevents  the  relator 
from  having  interstate  traffic  moved  at 
the  same  rates  or  upon  conditions  as  fav- 
orable as  those  given  to  any  other  ship- 
per, the  United  States  Supreme  Court 
said:  "Speaking  generally,  it  is  true 
to  say  that  prior  to  1889,  although  the 
prohibitions  of  the  Act  to  Regulate  Com- 
merce as  to  preferences  and  discrimin- 
ations were  far-reaching,  the  mechanism 
provided  bv  the  statute  for  the  enforce- 
ment of  orders  of  the  Commission  on  the 
subject,  as  well  as  those  concerning  a 
finding  as  to  unreasonable  rates,  were 
deemed  to  be  in  many  respects  ineffec- 
tive, or  at  least  tardy  in  operation  or 
unsatisfactory  in  prompt  remedial  re- 
sults, and  this  because  immediate  effect 
was  not  given  to  the  orders  of  the  Com- 
mission, but  the  aid  of  judicial  authority 
was  required  as  a  prerequisite  for  such 
result."  Baltimore  &  O.  R.  Co.  v.  United 
States  (1910)  215  U.  S.  481,  54  L.  ed. 
292,  30  Sup.  Ct.  Rep.  164. 

A  writ  of  mandamus  will  not  issue  to 
enforce  an  order  of  the  Public  Utilities 
Commission  before  it  is  fully,  finally,  and 
completely  made.  State  ex  rel.  Caster 
v.  Flannelly  (1915)  96  Kan.  372,  P.U.R. 
1916C,  810,  152  Pac.  22. 

In  the  following  cases  involving  man- 
damus to  enforce  orders  of  the  commis- 
sions it  was  assumed  without  discussion 
that  mandamus  was  the  proper  remedy: 
Woodruff  v.  New  York  &  N.  E.  R.  Co. 

(1890)  59  Conn.  63,  20  Atl.  17;  State  ex 
rel.  Atty.  Gen.  v.  Pensacola  &  A.  R.  Co. 

(1891)  27  Fla.  403,  9  So.  89;  State  ex 
rel.  Railroad  Comrs.  v.  Seaboard  Air  Line 
R.  Co.  (1904)  48  Fla.  129,  37  So.  314; 
State  ex  rel.  Ellis  v.  Jacksonville  &  S. 
W.  R.  Co.  (1904)  48  Fla,  153,  37  So.  658; 
State  ex  reL  Railroad  Comrs.  v.  Florida 
East  Coast  R.  Co.  (1909)  58  Fla.  524, 
50  So.  425;  State  ex  rel.  Railroad  Comrs. 
v.  Atlantic  Coast  Line  R.  Co.  (1912)  64 
Fla.  469,  60  So.  186;  State  ex  rel.  Rail- 
road &  W.  Commission  v.  Minneapolis 
&  St.  L.  R.  Co.  (1900)  80  Minn.  191,  89 
Am.  St.  Rep.  514,  83  N.  W.  60 ;  Southern 
R.  Co.  v.  Com.  (1900)  98  Va,  758,  37 
S.  E.  294. 

IV,  Injunction* 

The  statutes  in  numerous  states  as 
well  as  the  act  of  Congress  known  as  the 
Interstate  Commerce  Act  provide  for  the 
enforcement  of  the  orders  of  the  Com- 
mission by  suits  in  equity. 
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The  Indiana  court  in  Wabash  R.  Co. 
v.  Railroad  Commission  (1911)  176  Ind. 
428.  95  N.  E.  673,  held  that  a  suit  in 
equity  may  be  mantained  in  the  name  of 
the  Commission  to  compel  a  railroad  com- 
pany to  comply  with  an  order  of  the 
Commission    for    the   elimination    of    a 

fade  crossing,  by  virtue  of  the  statute, 
5553,  Burns's  Ann.  Stat.  1908,  subd. 
b,  Acts  1907,  p.  454,  I  19,  providing  that 
the  Commission  shall  investigate  defec- 
tive crossings  that  endanger  "the  secur- 
ity of  persons  traveling  on  trains"  and 
recommend  changes  to  remedy  the  de- 
fects, and  that  if  such  changes  are  not 
made  the  Commission  "may  file  a  bill  in 
equity    ...    to    require    compliance 
with  its  order,"  and  I  5550,  Burns's  Ann. 
Stat  1908,  Acta  1907,  p.  454,  1 17,  requir- 
ing the  Commission  to  enforce  the  laws 
of  the  state  relating  to  the  duties  and 
obligations  to  common  carriers  and  au- 
thorizing the  Commission  to  institute  and 
prosecute  in  its  name  any  appropriate 
action  at  law  or  suit  in  equity  to  compel 
compliance  with   the  Laws  of  the  state 
and  the  orders  of  the  Commission.     It 
was  contended  that  the  action  must  be 
brought  in  the  name  of  the  local  munici- 
pal authorities.    The  court  said  that  the 
action  might  properly  be  so  brought,  but 
held  that    the    Commission    also    could 
maintain   the  .  action.     In   referring   to 
!  5550  the  court  said :    "We  are  not  re- 
quired to  decide  whether  the  'duties  and 
obligations'   mentioned   in    said   section 
relate  to  the  general  public  or  to  the  pub- 
lie  using    appellant's    railroad,    as    the 
result  of  this  case  would  be  the  same  in 
cither  event,"   and    continued:     "It   is 
dear  that   whether  the  Railroad  Com- 
mission has  authority  to  order  appellant 
to  put  this  crossing  in  a  safe  condition 
for  the  use  of  the  public  traveling  on 
said  wagon  roadway  or  not,  it  became 
its  duty  under  18  5550,  5553,  supra,  to 
require  appellant  to  make  such  reason- 
able changes  in  said  crossing  as  were  in 
its  opinion  necessary  to  make  it  safe  for 
persons  riding  on  appellant's  trains,  and 
when  appellant  refused  to  comply  with 
said  order,  to  tile  its  bill  in  equity  to 
compel  compliance  with  it." 

As  to  right  to  injunction  to  restrain 
violation  of  order  pending  suit  to  test 
validity  of  such  order,  see  Towers  v. 
Kensington  R.  Co.  (1917)  —  McL  — , 
P.U.R.1918D,  1,  102  Atl.  1011,  set  out 
under  heading  VII.  "Proceeding  to 
enforce  order  pending  suit  to  test  valid- 
ity of  order." 

Section  16  of  the  Interstate  Commerce 
Act  as  amended  provides  for  the  en- 
forcement of  the  orders  of  the  Commis- 
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sion  by  injunction  in  the  United  States 
District  courts  to  restrain  violation  and 
to  enjoin  obedience  to  the  order.  The 
statute  provides  that  it  shall  be  the  duty 
of  the  Commission,  and  lawful  for  any 
person  or  company  interested  in  the  order, 
to  apply  to  the  court  for  an  injunction. 

Under  this  statute  it  was  held,  in  Ken- 
tucky &  I.  Bridge  Co.  v.  Louisville  &  N. 
R.  Co.  (1889)  2  L.R.A.  289,  37  Pad.  567, 
2  Inters.  Com.  Rep.  351,  in  a  suit  to 
enforce  an  order  of  the  Interstate  Com- 
merce Commission  that  the  court  is  not 
restricted  to  the  mere  ministerial  duty 
of  enforcing  an  order  of  the  Commission, 
nor  confined  to  a  mere  re-examination 
of  the  case  as  heard  and  reported  by  the 
Commission,  but  that  a  suit  to  enforce 
an  order  of  the  Commission  is  an  origi- 
nal and  independent  proceeding,  in  which 
the  court  hears  and  determines  the  cause 
de  novo,  upon  proper  pleadings  and 
proofs, — the  latter  including  not  only  the 
prima  facie  facts  contained  in  the  Com- 
mission's report,  but  all  such  other  and 
further  testimony  as  either  party  may 
introduce,  bearing  upon  the  matters  in 
controversy. 

And  in  Interstate  Commerce  Commis- 
sion v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
(1893)  4  Inters.  Com.  Rep.  332,  56  Fed. 
925,  it  was  held,  in  a  suit  brought  by  the 
Interstate  Commerce  Commission  to  en- 
force an  order  fixing  freight  rates,  that 
the  power  of  the  court  to  hear  the  case 
was  not  confined  to  the  issues,  pleadings, 
or  facts  presented  to  the  Commission, 
but  that  the  court  could  take  and  hear 
such  additional  evidence  as  it  might 
deem  proper,  and  permit  such  pleadings 
as  would  bring  before  it  such  matters 
as  might  be  pertinent  in  view  of  the 
issues  raised. 

In  East  Tennessee,  V.  &  G.  R.  Co.  v. 
Interstate  Commerce  Commission  (1901) 
181  V.  S.  1,  45  L.  ed.  719,  21  Sup.  Ct. 
Rep.  516,  it  was  held  that,  on  applica- 
tion to  the  courts  to  enforce  an  order  of 
the  Interstate  Commerce  Commission 
which  is  based  on  an  erroneous  construc- 
tion of  the  statute,  by  reason  of  which 
error  it  has  declined  adequately  to  find 
the  facts,  the  courts  will  not  proceed  to 
an  original  investigation  of  the  facts 
which  should  have  been  passed  upon  by 
the  Commission,  but  will  correct  the 
error  of  law  committed  by  that  body, 
and,  after  doing  so,  dismiss  the  applica- 
tion without  prejudice  to  the  right  of 
the  Commission  to  make  a  further  in- 
vestigation of  the  facts.  To  the  same 
effect  is  Interstate  Commerce  Commis- 
sion V  Clyde  S.  S.  Co.  (1901)  181  V.  8. 
29,  45  L.  ed.  729,  21  Sup.  Ct.  Rep.  512. 
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In  Southern  P.  Co.  v.  Interstate  Com- 
merce Commission  (1906)  200  U.  S.  536, 
50  L.  ed.  585,  26  Sup.  Ct.  Rep.  330,  it 
was  held  that  the  enforcement  of  an  or- 
der of  the  Interstate  Commerce  Commis- 
sion directing  common  carriers  to  desist 
from  maintaining  or  enforcing  a  rule 
adoDted  by  them  may  be  decreed  by  a 
Federal  circuit  court  if  it  finds  such  rule 
is,  lor  any  reason,  in  violation  of  the 
Interstate  Commerce  Act,  although  such 
reason  may  not  have  been  the  one  relied 
upon  by  the  Commission  itself  to  invali- 
date the  rule. 

In  New  York,  N.  H.  &  H.  R.  Co.  v. 
Interstate  Commerce  Commission  (1906) 
200  U.  S.  361,  50  L.  ed.  515,  26  Sup.  Ct. 
Rep.  272,  it  was  held  that  a  carrier  which 
has  been  adjudged  to  have  violated  the 
Act  to  Regulate  Commerce  in  a  specific 
particular  may  be  restrained  from  fur- 
ther like  violations  of  the  act,  but  should 
not  be  enjoined  in  general  terms  from 
violating:  the  act  in  the  future  in  any 
particular. 

In  Detroit,  G.  H.  &  M.  R.  Co.  v.  Inter- 
state Commerce  Commission  (1896)  21 
C.  C.  A.  103,  43  U.  S*  App.  308,  74  Fed. 
841,  reversed  in  (1897)  167  U.  B.  633,  42 
L.  ed.  306,  17  Sup,  Ct.  Rep.  986,  it  was 
held  that  in  an  action  to  enforce  an  order 
of  the  Interstate  Commerce  Commission 
the  court  can  only  grant  or  refuse  com- 
pulsory obedience  to  the  Commission's 
orders. 

In  Interstate  Commerce  Commission  v. 
Western  New  York  &  P.  R.  Co.  (1897) 
82  Fed.  192,  it  was  held,  in  a  proceeding 
brought  by  the  Interstate  Commerce 
Commission  in  the  United  States  circuit 
court,  sitting  as  a  court  of  equity,  to 
compel  compliance  with  an  order  of  the 
Commission,  which,  in  addition  to  direct- 
ing several  railroad  companies  to  cease 
from  certain  specified  acts  found  by  the 
Commission,  to  constitute  unlawful  dis- 
crimination between  shippers  of  petro- 
leum oil,  also  directed  the  railroad  com- 
panies to  make  reparation  to  the  ship- 
pers in  amounts  fixed  by  a  subsequent 
order  of  the  Commission,  that  in  so  far 
as  the  proceeding  sought  enforcement  of 
the  orders  for  reparation  the  court  sit- 
ting as  a  court  of  equity  had  no  juris- 
diction, upon  the  ground  that  such  or- 
ders could  be  enforced  only  by  an  action 
at  law,  but  as  to  the  other  matters 
charged  the  coiirt  had  jurisdiction  to  en- 
tertain the  proceeding.  The  court  said: 
"In  exercising  this  special  statutory 
jurisdiction  in  aid  of  the  Interstate  Com- 
merce Commission,  the  court  must  be 
guided  by  the  provisions  of  the  Inter- 
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state  Commerce  Act.  Now  we  search 
the  act  in  vain  to  discover  any  warrant 
for  administering  equitable  relief  to 
these  claimants  of  damages  under  the 
orders  of  the  Commission  made  in  their 
behalf.  Moreover,  these  reparation  or- 
ders are  separable  from,  and  independ- 
ent of,  the  order  regulating  the  future 
conduct  of  the  defendants  in  the  trans- 
portation of  petroleum  oil.  Again,  we 
find  in  the  act  no  authority  to  the  Com- 
mission to  file  a  petition  to  enforce  such 
orders.  We  are  clearly  of  opinion  that 
these  orders  severally  involve  matters 
founded  upon  a  controversy  requiring  a 
trial  by  jury,  within  the  meaning  of  the 
Interstate  Commerce  Act;  and  therefore, 
if  they  are  lawful  orders,  the  several 
claimants  must  themselves  proceed  for 
the  enforcement  thereof  by  petition  to 
the  court  sitting  as  a  court  of  law." 

It  has  been  held  that  preliminary 
injunction  will  not  be  granted  to  compel 
a  carrier  to  comply  with  an  order  of  the 
Interstate  Commerce  Commission  where 
the  answer  denies  the  facts  found  by  the 
Commission. 

Thus,  in  Interstate  Commerce  Commis- 
sion v.  Lehigh  Valley  R.  Co.  (1892)  3 
Inters.  Com.  Rep.  796,  49  Fed.  177,  it 
was  held  that  a  preliminary  injunction 
will  not  be  granted  to  restrain  a  carrier 
from  charging  alleged  excessive  freight 
rates  in  violation  of  an  order  of  the 
Interstate  Commerce  Commission  where 
the  answer  of  the  carrier  denies  the  facts 
upon  which  the  order  6f  the  Commission 
was  based.  In  construing  §  16  of  the 
Interstate  Commerce  Act  the  cgurt 
pointed  out  that  the  findings  of  the 
Commission  were  not  decisive  of  the 
questions  of  fact,  but  only  prima  facie 
evidence  of  the  facts  stated  in  its  report. 

And  in  Shinkle,  W.  &  K.  Co.  v.  Louis- 
ville &  N.  R.  Co.  (1894)  62  Ped.  690,  it 
was  held,  in  a  suit  by  a  shipper  to  com- 
pel carrier  to  comply  with  an  order  of 
the  Interstate  Commerce  Commission 
fixing  freight  rates,  that  a  preliminary 
injunction  will  not  issue  where  the  an- 
swer denies  that  the  rates  charged  are 
unjust  or  discriminatory,  Lurton,  J.r 
said:  "If  it  be  assumed  that,  upon  an 
application  for  a  preliminary  injunction, 
the  report  of  the  Commission  is  to  be 
regarded  as  making  out  a  prima  facie 
case  of  illegal  rates,  that  effect,  on  such 
an  issue,  is  lost  when  an  issue  is  made 
by  a  sworn  answer  upon  the  principal 
conclusions  of  the  report.  ...  It 
seems  to  me  that  §  16  of  the  Interstate 
Commerce  Act  only  contemplates  an 
injunction  as  the  final  result  of  a 
hearing  on  pleadings  and  proof.      Cer- 
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tainly,  no  court  has  yet  granted  such 
preliminary  injunction.  Many  cases 
such  as  this  have  been  brought,  but  no 
preliminary  injunction  appears  to  ever 
have  been  issued" 

To  the  same  effect  is  Interstate  Com- 
merce Commission  v.  Cincinnati,  N.  0. 
&  T.  P.  R.  Co.  (1804)  5  Inters.  Com.  Rep. 
131.  64  Fed.  981.  The  court  pointed  out 
that  the  Interstate  Commerce  Commis- 
sion is  not  a  court,  but  is  an  administra- 
tive body;  that  while  its  rulings  and 
decisions  are  entitled  to  the  highest  re- 
spect of  the  Federal  courts  and  are 
justly  so  regarded,  nevertheless,  the 
questions  involved  in  the  case  were  now 
for  the  first  time  presented  for  judicial 
determination;  and  that  a  court  of 
equity  will  not  ordinarily  grant  injunc- 
tion to  prevent  a  trespass  before  it  has 
been  found  to  be  a  trespass  by  a  court, 
or  a  court  and  a  jury. 

In  the  following  cases  involving 
injunctions  to  enforce  orders  of  the 
Interstate  Commerce  Commission  it  was 
assumed  without  diseussion  that  injunc- 
tion would  lie:  Farmers'  Loan  &  T.  Co. 
v.  Northern  P.  R.  Co.  (1897)  83  Fed. 
249;  Interstate  Commerce  Commission  v. 
Chicago,  B.  &  Q.  R.  Co.  (1899)  94  Fed. 
272:  Interstate  Commerce  Commission  v. 
Southern  P.  Co.  (1903)  123  Fed.  597. 

F.   Fines  and  penalties. 

The  statutes  in  some  states  impose 
penalties  for  failure  to  comply  with  or- 
ders of  the  Commission. 

In  E.  R.  Darlington  Lumber  Co.  v. 
Missouri  P.  R.  Co.  (1912)  243  Mo.  224, 
147  S.  W.  1052,  it  was  held  that  the 
statute  authorizing  the  recovery  of  pen- 
alties for  failure  to  comply  with  orders 
of  the  Commission  must  be  strictly  con- 
strued. Accordingly  it  was  held,  in  a  suit 
to  recover  penalties  against  a  railroad 
eompany  for  collecting  excessive  switch- 
ing charges,  under  the  statute  requiring  a 
legal  finding  and  award  by  the  Commis- 
sion in  favor  of  the  plaintiff  as  a  neces- 
sary prerequisite  to  the  institution  of  the 
suit,  that  parol  evidence  was  inadmissi- 
ble to  show  that  the  complaint  and  pro- 
ceedings made  and  had  before  the  Com- 
mission in  the  name  of  an  association 
were  in  fact  made  for  and  on  behalf  of 
the  plaintiff,  not  disclosed  by  the  record 
as  a  party  or  as  having  any  interest  in 
the  proceeding,  and  that  therefore  the 
plaintiff  had  no  legal  standing  to  main- 
tain the  action. 

In  Missouri,  K  &  T.  R.  Co.  v.  State 
(1914)  —  Tex.  Civ.  App.  — ,  167  S.  W. 
822,  it  was  held  that  an  action  could  be 
maintained  against  a  railroad  company 
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in  the  name  of  the  state  to  recover  pen- 
alties imposed  by  statute  for  failure  to 
comply  with  a  general  order  of  the  Rail- 
road Commission  requiring  railroads  to 
start  passenger  trains  from  their  points 
of  origin  on  schedule  time,  without  the 
railroad  company  first  being  cited  by  the 
Commission  to  show  cause  why  it  Jhad 
failed  to  comply  with  the  order,  notwith- 
standing the  order  was  passed  about  a 
year  before  the  violations  were  charged 
to  have  occurred.  The  court  said:  "It 
was  a  general  order  applying  to  all  rail- 
roads of  the  state  falling  within  its  pur- 
view, and  hence  could  be  enforced  by  the 
courts  in  the  first  instance." 

And  in  Wadley  Southern  R.  Co.  v. 
State  (1912)  137  Ga.  497,  73  S.  E.  741, 
affirmed  in  (1915)  235  U.  S.  651,  59  L. 
ed.  405,  P.U.R.1915A,  106,  35  Sup.  Ct. 
Rep.  214,  an  action  by  the  state  against 
a  railroad  company  to  recover  a  penalty 
for  disobedience  of  an  order  of  the  Rail- 
road Commission  requiring  the  company 
to  afford  equal  facilities  for  the  inter- 
change of  freight  to  connecting  railroad 
companies  was  sustained.  The  court 
said:  "A  suit  for  a  penalty  for  diso- 
bedience to  the  order  of  the  Railroad 
Commission  must  be  brought  in  the  name 
of  the  state  by  direction  of  the  governor, 
Civil  Code  §  2667.  As  the  order  of  the 
Commission  is  based  on  the  violation  of 
the  Acts  of  1874  and  1907,  the  violation 
of  the  Commission's  order  is  likewise  a 
violation  of  the  statute."  In  sustaining 
the  penalty  feature  of  the  statute  the 
court  said:  "The  penalty  feature  is  the 
force  of  the  law;  and  to  deny  the  right 
of  the  legislature  to  impose  appropriate 
penalties  for  violations  of  orders  of  the 
Commission,  which  the  Commission  is 
authorized  to  issue,  after  due  notice  to 
the  corporation  to  be  affected,  and  on 
the  fullest  investigation  would  in  effect 
be  a  denial  of  the  power  of  the  state 
to  regulate  public  service  corporations 
by  Commission  or  other  administrative 
agency." 

But  demurrage  charges  are  not  penal- 
ties that  can  be  recovered  by  the  Com- 
mission for  the  benefit  of  a  shipper. 

Thus,  in  Railroad  Comrs.  ex  rel.  Goffin 
v.  Atlantic  Coast  Line  R.  Co.  (1908)  56 
Fla.  525,  47  So.  870,  it  was  held  that  the 
railroad  commissioners  had  no  authority 
to  maintain  an  action  against  a  carrier 
to  recover  for  the  use  of  a  snippet 
demurrage  charges,  prescribed  by  a  rule 
of  the  Commission  for  failure  to  forward 
shipments  within  the  time  specified  there- 
in, by  virtue  of  the  statute  authorizing 
the  commissioners  to  institute  proceed- 
ings to  compel  restitution  or  to  enforce 
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the  penalty  incurred  for  any  wrong  or 
injury  inflicted  on  a  person  by  a  com- 
mon carrier  in  violation  or  disregard  of 
any  rule,  rate,  or  regulation  provided  by 
the  commissioners, — for  the  reason  that 
mere  liabilities  for  money  payments 
imposed  by  a  rule  of  the  commissioners 
upon  a  common  carrier  in  favor  of 
a  shipper  as  cumulative  remedies  for 
breaches  of  duties  are  not  wrongs  or 
injuries  within  the  statute.  The  court 
said  that  the  purpose  of  the  statute  is  to 
enforce  the'  duties  and  obligations  of  a 
public  nature;  that  compelling  restitu- 
tions and  enforcing  penalties  as  contem- 
plated by  the  statute  relate  to  such  mat- 
ters as  the  collection  of  illegal  charges, 
or  the  violation  of  a  duty  affecting  pub- 
lic policy  or  in  which  the  public  have 
an  interest,  as  refusals  to  transport,  or 
unjust  discriminations,  etc.,  for  which 
penalties  may  be  incurred  under  the  stat- 
ute; that  the  demurrage  charges  pre- 
scribed by  the  rule  may  be  charged  to 
compensate  the  shipper  for  delaying  his 
freight  loaded  in  cars  and  to  stimulate 
the  movement  of  the  cars  in  the  interest 
of  the  public  service,  but  they  are  not 
penalties  incurred  under  the  statute,  nor 
would  recovery  of  the  charges  be  a  resti- 
tution, for  the  shipper  has  never  had  the 
amounts. 

Under  other  statutes  the  Commission 
is  authorized  to  impose  a  fine  upon  a 
public  utility  for  violation  of  the  rules 
and  orders  of  the  Commission. 

In  referring  to  the  Oklahoma  statute 
prescribing  procedure  for  contempt  pro- 
ceedings for  violation  of  orders  of  the 
Commission  the  Oklahoma  supreme  court 
in  St.  Louis  &  S.  F.  R.  Co.  v.  State 
(1910)  26  Okla.  62,  30  L.R.A.(N.S.)  137, 
107  Pac.  929,  said :  "It  is  provided  that 
such  proceedings  may  be  instituted  by 
any  citizens  of  the  state,  or  other  parties 
affected  by  the  order  of  the  Commission, 
by  filing  an  affidavit  with  the  Corpor- 
ation Commission,  setting  forth  the  acts 
of  omission  or  failure  to  comply  with 
such  order  or  requirement.  Since  the 
adjudication  provided  by  the  statute  in 
these  proceedings  is  wholly  punitive,  a 
proceeding  thereunder  must  be  deemed 
quasi  criminal,  if  not  criminal,  and  in 
the  prosecution  of  such  proceeding  the 
procedure  prescribed  by  the  statute 
should  be  strictlv  pursued.  4  Enc.  PL 
&  Pr.  767,  770/  and  authorities  there 
cited.  Before  any  proceeding  for  con- 
tempt may  be  begun,  an  affidavit  setting 
forth  the  fact  prescribed  by  the  statute 
must  be  presented  to  and  filed  with  the 
Commission,  and  an  amendment  to  such 
affidavit  must  likewise  be  verified,  and 
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to  permit  the  same  to  be  amended  by 
interlineation,  without  the  amendment 
being  sworn  to,  is  error." 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  State 
(1913)  35  Okla.  532, 130  Pac.  940,  it  waa 
said  that  an  information  filed  with  the 
Commission  showing  a  violation  of  a  rule 
of  the  Commission  need  not  be  verified; 
but  it  was  held  that  if  verification  waa 
required  by  the  statute,  it  being  for  the 
benefit  of  the  defendant,  it  was  waived 
by  the  filing  of  an  answer  to  the  merits 
without  a  motion  to  quash  or  set  it  aside. 
In  referring  to  St.  Louis  &  S.  F.  R.  Co. 
v.  State  (Okla.)  supra,  the  court  said: 
"What  is  said  in  that  case  is  confined  to* 
a  proceeding  by  affidavit.     There  was 
also  a  motion  to  quash.     Section  2  also* 
provides  that  the  procedure  may  be  by 
information.     Further    on    the    section 
reads :    'Upon  the  filing  of  such  affidavit 
or  information  above  mentioned/  i.  e., 
information   setting  forth   the   acts  of 
omission  or  failure  to  comply  with  any 
order  or  requirement  of  the. Commission/ 
it  shall  be  the  duty  of  the  Commission  to 
forward   to   such  offending  corporation 
.    .    .    a  copy  of  such  affidavit  or  infor- 
mation   .    .     .     Sections  3  provides  that 
the  default  of  defendant  shall  be  deemed 
an  admission  of  the  material  allegations, 
in  such  affidavit  or  information,  etc.    As 
Bouvier's  Law  Dictionary  defines  an  in- 
formation to  be  a  complaint  or  accusa- 
tion exhibited  against  a  person  for  some 
criminal  offense/  it  would  seem  that  this 
statute  intended  to  provide  that  in  civil 
constructive    contempts    the    procedure 
should  be  by  affidavit,  and  in  criminal 
or  quasi  criminal  constructive  contempts 
by  information ;  but  upon  this  we  express 
no    opinion.     It    is    sufficient    to    say 
that   in   contempts   of   this   kind,    pro- 
ceeded against  by  information,  verifica- 
tion thereof  is  unnecessary  to  vest  the 
court  with  jurisdiction." 

In  St.  Louis  &  S.  F.  R.  Co.  v.  C.  H. 
Cannon  &  Son  (1912)  31  Okla.  476,  122 
Pac.  231,  it  was  held  by  the  Oklahoma  su- 
preme court,  on  an  appeal  from  an  order 
of  the  Corporation  Commission  imposing 
a  fine,  that  where  a  railroad  company  is- 
cited  for  contempt  for  the  violation  of 
an  order  of  the  Corporation  Commission 
a  judgment  limited  in  its  scope  to  finding- 
it  guilty  of  a  violation  of  its  own  tariffs, 
not  based  on  any  charge  in  the  complaint 
and  the  citation  issued,  is  erroneous- 
and  must  on  appeal  be  set  aside.  In 
this  case  it  was  said  that  in  the  hearing 
on  a  complaint  against  a  railroad  com- 
pany for  contempt  for  an  alleged  viola- 
tion of  orders  of  the  Corporation  Com- 
mission the  Commission  sits  as  a  court* 


ANtfO.-ORDERS  OF  PUBLIC  SERVICE  COMMISSIONS—ENFORCEMENT.    313 


and  its  proceedings  should  be  governed 
and  controlled  by  the  same  rules  of  pro- 
cedure as  obtain  in  courts  of  justice. 

In  Atchison,  T.  &  S.  F.  R.  Co.  t.  State 
(1912)  33  Okla,  371,  125  Pac.  721,  an 
order  of  the  Commission  imposing  a  fine 
for  failure  of  a  carrier  to  file  a  schedule 
of  rates  was  sustained.  In  this  case  it 
was  held  that  where  it  appeared  that  the 
schedule  had  not  been  filed  the  presump- 
tion of  law  is  that  the  failure  to  do  so 
was  wilful  and  that  the  burden  of  show- 
ing that  the  omission  was  not  wilful  was 
opon  the  carrier,  and  that  proof  that 
an  entry  on  the  books  of  the  carrier 
shows  that  within  the  prescribed  time  the 
schedule  had  been  mailed  to  the  Com- 
mission was  insufficient  to  overcome  the 
presumption. 

Likewise,  in  Atchison,  T.  &  S.  F.  R. 
Co.  v.  State  (1913)  35  Okla,  532,  130 
Pae.  940,  a  fine  imposed  by  the  Commis- 
sion upon  a  carrier  for  contempt,  for 
violating  a  rule  of  the  Commission  re- 
quiring freight  to  begin  its  forward 
movement  towards  its  destination  within 
twenty-four  hours  after  the  bill  of  lad- 
ing is  signed,  was  sustained,  it  being 
held  that  the  prima  facie  presumption 
of  reasonableness  and  justness  attending 
the  order  of  the  Commission  in  impos- 
ing the  fine  had  not  been  overcome  by 
the  evidence. 

VI.  Actions  to  enforce  reparation 
awards. 

As  stated  above,  actions  to  enforce 
reparation  awards  made  by  the  commis- 
sions are  in  the  nature  of  actions  for 
damages,  in  which  the  defendant  is  en- 
titled to  a  trial  by  jury.  The  statutes 
usually  provide  that  the  report  of  the 
commission  shall  be  prima  facie  evidence 
of  the  facts  stated  therein. 

Thus,  in  Lehigh  Valley  R.  Co.  v.  Clark, 
(1913)  125  C.  C.  A.  235,  207  Fed.  724, 
it  was  held  that  a  suit  brought  by  a 
shipper  in  whose  favor  the  Interstate 
Commerce  Commission  has  made  an 
award  of  damages  by  way  of  repara- 
tion, under  §  16  of  the  Interstate  Com- 
merce Act,  is  not  a  suit  on  the  award, 
qua  award,  to  recover  the  amount  of  the 
same,  but  a  plenary  suit  for  damages 
actually  incurred  by  the  plaintiff  by  rea- 
son of  the  violation  of  the  statute  by  the 
defendant  as  found  by  the  Commission; 
that  in  the  prosecution  of  such  a  suit  the 
plaintiff  may  avail  himself  without  fur- 
ther proof,  of  the  finding  or  order  of  the 
Commission  that  the  defendant  was  guil- 
ty of  the  violation  of  the  act  complained 
of.  but  must  prove  the  actual  damages 
ineurredby  him  by  reason  of  such  vio- 
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lation;  and  that  such  a  suit  is  expressly 
required  by  the  statute  to  be  proceeded 
in  "like  other  civil  suits  for  damages/* 
in  which  the  parties  are  entitled  to  a 
trial  by  jury,  with  the  exception  that 
under  the  statute  the  findings  and  order 
of  the  Commission  are  admissible  as 
prima  facie  evidence  of  the  facts  therein 
stated.  To  the  same  effect  is  Lehigh 
Valley  R.  Co.  v.  Meeker  (1914)  128  C. 
C.  A.  311,  211  Fed.  785,  reversed  in 
(1915)  236  U.  S.  412,  59  L.  ed.  644,  P.  U. 
R.  1915D,  1072,  35  Sup.  Ct.  Rep.  328, 
Ann.  Caa.  1916B,  691. 

And  in  Naylor  v.  Lehigh  Valley  R.  Co. 
(1911)  188  Fed.  860,  it  was  held  that  the 
action  to  enforce  an  order  of  reparation 
made  by  the  Interstate  Commerce  Com- 
mission is  a  proceeding  sounding  in  tort 
for  damages,  and  that  therefore  the 
Pennsylvania  procedure  act  requiring 
affidavits  of  defense  in  actions  founded 
on  contract  alone  does  not  apply  to  such 
an  action. 

In  Southern  P.  Co.  v.  Goldfield  Consol. 
Mill.  &  Transp.  Co.  (1915)  135  C.  C.  A. 
590,  220  Fed.  14,  it  was  held  that  al- 
though reparation  awarded  by  the  Com- 
mission could  only  be  recovered  as  dam- 
ages in  an  action  at  law  in  event  of 
refusal  of  the  carrier  to  pay  such  award, 
the  plaintiff  was  entitled  to  recover  the 
amount  of  the  award  where  the  findings 
of  the  Commission  specified  the  partic- 
ulars and  the  amount  of  the  damasre  and 
there  was  no  conflicting  evidence  given 
on  the  trial,  by  virtue  of  the  statute 
making  the  findings  of  the  Commission 
prima  facie  evidence. 

Under  the  Kentucky  statute  providing 
that  if  an  award  of  reparation  made  by 
the  Railroad  Commission  be  not  satisfied 
within  ten  days  the  chairman  of  the 
Commission  shall  file  in  the  circuit  court 
a  copy  of  the  awards  and  the  evidence 
heard,  and  summons  shall  be  issued  as 
in  other  cases,  it  was  held  in  Louisville 
&  N.  R.  Co,  v.  Greenbrier  Distillery  Co. 

(1916)  170  Ky.  775,  P.U.R.1916F,  508, 
187  S.  W.  296,  that  no  petition  is  neces- 
sary as  a  basis  of  an  action  to  enforce 
the  award  of  reparation. 

VII.  Proceeding  to  enforce  order  pend- 
ing suit  to  test  validity  of  order. 

It  has  been  held  that  an  injunction 
to  restrain  a  violation  of  an  order  of  the 
Commission  or  mandamus  to  compel  com- 
pliance with  the  order  will  lie  pending 
suit  to  test  the  validity  of  such  order. 

Thus,  in  Towers  v.  Kensington  R.  Co. 

(1917)  —  Md.  — ,  P.U.R.1918D,  1, 
102  Atl.  1011,  it  was  held  that  a  court 
of  equity  has  jurisdiction  to  restrain  by 
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a  preliminary  injunction  the  violation 
of  an  order  of  the  Commission  fixing 
rates  upon  a  bill  filed  by  the  Commission 
and  that  it  is  the  duty  of  the  court  to 
do  so,  although  a  proceeding  by  the 
utility  to  test  the  validity  of  the  order 
may  be  pending.  The  court  said:  "It 
was  the  intention  of  the  legislature  that 
an  order  of  the  Commission  should  be 
respected  and  obeyed  by  the  party 
against  whom  it  was  passed,  and  that  it 
should  remain  in  full  force  and  vigor 
until  it  should  be  revoked  or  restrained 
in  the  mode  and  manner  provided  by 
*§  43,  44,  and  45  of  the  act.  The  duty  of 
obedience  is  imposed  by  the  imperative 
and  mandatory  provisions  of  the  act, 
which  it  is  the  duty  of  the  court  to  en- 
force. Any  other  construction  would 
weaken  the  powers  and  efficient  control 
which  it  was  the  design  of  the  act  to 
confer  upon  the  Commission,  and  would 
introduce  great  disorder  and  confusion 
into  the  administration  of  the  law.  This 
appears  to  be  manifest  by  a  consider- 
ation of  certain  provisions  of  the  act." 
After  quoting  the  provisions  of  the  stat- 
ute directing  utilities  to  observe  orders 
of  the  Commission  and  imposing  penal- 
ties for  violations  of  orders  of  the  Com- 
mission and  directing  the  Commission  to 
commence  court  proceedings  either  by 
mandamus  or  injunction  to  enforce  ob- 
servance or  to  prevent  violations  of  the 
orders  of  the  Commission,  the  court 
continued:  "A  preliminary  injunction 
should  have  issued  as  prayed,  and  the 
order  maintained  in  force  until  its  valid- 
ity was  determined  in  the  proceeding 
instituted  by  the  railroad,  in  which  its 
rights  could  have  been  determined  and 
and  protected  with  reasonable  despatch/' 

In  accord  with  State  Ex  Rel.  Caster 
v.  Southwestern  Bell  Teleph.  Co.  ante, 
299,  it  has  been  held  that  an  order  of  a 
Public  Service  Commission  may  be  en- 
forced by  mandamus  although  a  proceed- 
ing in  equity  to  review  the  order  is 
pending. 

Thus,  in  Michigan  R.  Commission  v. 
Detroit  &  M.  R.  Co.  (1913)  187  Mich.  230, 
144  N.  W.  696,  the  Michigan  supreme 
court  held  that  due  regard  for  the  pro- 
visions of  the  statute,  that  the  orders  of 
the  Commission  should  become  operative 
within  twenty  days,  and  that  the  order 
shall  be  treated  as  prima  facie  lawful 
and  reasonable  until  adjudged  otherwise 
in  a  suit  brought  to  vacate  it,  and  also 
regard  for  the  comparative  consequences 
of  enforcing  or  refusing  to  enforce  the 
order,  required  that  it  should  be  enforced 
by  mandamus,  if  a  suitable  bond  was 
given  to  indemnify  the  railway  company  | 
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for  any  resulting  loss  in  the  event  the 
order  ultimately  should  be  vacated  in  the 
equity  suit.  In  affirming  this  judgment 
in  (1916)  240  U.  S.  564,  60  L.  ed.  802, 
36  Sup.  Ct.  Rep.  424,  the  United  States 
Supreme  Court  held  that  the  judgment 
of  the  court  did  not  deprive  the  defend- 
ant railroad  company  of  the  due  process 
of  law  guaranteed  by  U.  S.  Const.  14th 
Amend.  The  court  said :  "The  granting 
of  an  order  or  writ  to  maintain  or 
restore  the  status  quo  pending  the  out- 
come of  existing  litigation,  which  really 
is  what  was  done  here,  has  been  prac- 
tised by  the  courts  of  the  country  since 
before  the  Constitution  was  adopted; 
and  the  claim  that  relief  of  this  nature 
cannot  be  granted,  even  upon  condition 
that  ample  security  be  given  to  make 
good  any  loss  that  may  be  sustained 
thereby,  without  encroaching  upon  the 
due  process  of  law  secured  by  the  Con- 
stitution, is  manifestly  without  merit/* 

And  in  Michigan  R.  Commission  v. 
Michigan  C.  R.  Co.  (1910)  159  Mich.  580, 
124  N.  W.  564,  it  was  held  that  the 
Commission  was  entitled  to  a  writ  of 
mandamus  to  compel  a  railroad  company 
to  comply  with  an  order  of  the  Commis- 
sion fixing  rates  for  excess  baggage  al- 
though a  proceeding  in  equity  to  test  the 
validity  of  the  rate  was  pending  on 
appeal,  it  appearing  that  an  injunction 
to  restrain  enforcement  of  the  order  had 
been  denied  in  the  equity  proceeding  and 
it  was  admitted  that  the  rates  were  not 
confiscatory.  The  court  pointed  out  that 
the  statute  provides  a  remedy  by 
mandamus. 

In  Southern  R.  Co.  v.  Atlanta  Stove 
Works  (1907)  128  Ga.  207,  57  S.  E.  429, 
it  was  held  that  a  shipper  was  not  barred 
from  prosecuting  the  remedy  by  man- 
damus to  compel  a  common  carrier  to 
transport  freight  at  the  rates  fixed  by 
the  Railroad  Commission  by  the  exist- 
ence of  a  temporary  injunction  granted 
in  a  suit  by  a  third  person  against  the 
Railroad  Commission  and  the  respondent 
carrier,  in  a  different  forum,  temporarily 
restraining  the  Commission  from  putting 
into  effect  similar  rates  prescribed  in 
other  circulars. 

Likewise,  an  ad  interim  injunction, 
granted  by  a  judge  of  the  United  States 
court  on  a  bill  filed  subsequently  to  the 
petition  for  mandamus,  by  the  respond- 
ent carrier  in  the  mandamus  proceeding, 
against  the  Railroad  Commission,  to  en- 
join the  specific  rate  which  petitioner  is 
seeking  by  mandamus  to  compel  respond- 
ent to  observe,  to  which  litigation  in  the 
United  States  court  the  petitioner  is  not 
a  party,  affords  no  sufficient  reason  for 
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staying  the  mandamus  proceeding  or 
denying  the  issuance  of  a  mandamus 
absolute.    Ibid. 

VIII,  Enforcement  of  order  against  re- 
ceiver operating  utility* 

It  has  been  held  not  necessary  to  se- 
cure leave  of  court  before  beginning 
proceedings  to  enforce  an  order  of  the 
Commission  against  a  receiver  operating 
a  public  utility. 

Thus,  in  Railroad  Commission  v.  Ala- 
bama G.  S.  R.  Co.  (1913)  186  Ala,  364, 


L.R.A.1915D,  98,  64  So.  13,  it  was  held 
that  previous  leave  of  court  is  not  neces- 
sary to  the  maintenance  of  a  mandamus 
proceeding  to  compel  receivers  of  a  rail- 
road to  obey  an  order  requiring  it  to  join 
with  other  roads  in  the  construction  and 
maintenance  of  a  union  depot,  in  view  of 
the  Federal  statute  providing  that  every 
receiver  appointed  by  a  Federal  court 
may  be  sued  in  respect  to  any  act  or 
transaction  of  his  in  carrying  on  the 
business  connected  with  the  property  in 
his  care,  without  previous  leave  of  court. 

A.  L.  R.    . 
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LOUIS  A.  BENTLER  et  al.,  Appts., 

v. 

CINCINNATI,    COVINGTON,    &   ERLAN- 
GER  RAILWAY  COMPANY  et  al. 

(180  Ky.  497,  203  S.  W.  199.) 

Injunction  —  to  compel  construction  of 
railroad. 

1.  A  mandatory  injunction  will  not  lie  at 
the  suit  of  citizens  of  a  municipal  corpora- 
tion named  by  a  corporation  organized  un- 
der the  general  railway  law  as  one  of  its 
termini,  to  compel  completion  of  the  road 
to  such  municipality  after  construction  has 
stopped  at  a  point  some  distance  therefrom, 
upon  the  ground  that  the  corporation  has 
exercised  its  charter  right  of  eminent  do- 
main and  the  right  to  utilize  public  high- 
ways and  bridges  for  its  purposes,  if  the 
charter  is  merely  permissive,  and  not  man- 
'Utory. 

For  other  cases,  see  Injunction,  I.  a,  in  Dig, 
l-*2  N.  S. 

Street  railways  —  interurban  road  as. 

2.  An  interurban  electric  railway  is  not 
within  the  operation  of  a  constitutional 
provision  relating  to  street  railways. 

for  other  cases,  see  Street  Railways,  I.  in 
Dig.  1-52  X.  8. 

(May  10,  1918.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Criminal,  Common  Law,  and  Equity 
Division  of  the  Circuit  Court  for  Kenton 
County,  dismissing  a  petition  filed  to  re- 
quire defendants  to  proceed  to  construct 
and  operate  an  electric  railway  from  the 
point  of  its  present  terminus  to  a  certain 
city.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harry  Brent  Mackoy  and  S.  D. 
House,  for  appellants: 

tfote.  —  As  to  power  to  compel  railroad 
to  complete  its  road,  see  annotation  fol- 
lowing this  case,  post,  321,  and  references 
therein  to  annotations  on  related  questions. 
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In  order  to  obtain  and  exercise  the  power 
of  condemnation  and  to  secure  a  franchise 
for  longer  than  twenty  years  without  pur- 
chase, a  railroad  corporation  must  intend 
in  good  faith  to  build  its  railroad  between 
two  cities;  and  an  interurban  electric  rail- 
road, to  obtain  and  exercise  such  powers, 
must  be  authorized  to  build  a  road  not  less 
than  10  miles  in  length. 

Warden  v.  Madisonville,  H.  k  E.  R.  Co. 
125  Ky.  644,  101  S.  W.  914;  Elizabethtown, 
L.  &  B.  S.  R.  Co.  v.  Ashland  &  C.  Street  R. 
Co.  96  Ky.  347,  26  S.  W.  181;  IMebold  v. 
Kentucky  Traction  Co.  117  Ky.  146,  63 
L.R.A.  637,  111  Am.  St.  Rep.  239,  77  S.  W. 
674,  4  Ann.  Cas.  445;  Devon  v.  Cincinnati, 
C.  &  E.  R.  Co.  128  Ky.  768,  109  S.  W.  361. 

When  a  railroad  corporation  states  in  its 
articles  that  it  intends  to  build  a  railroad 
between  two  cities,  and  does  so  for  the  pur- 
pose of  obtaining  and  exercising  the  power 
of  condemnation  and  securing  all  the  fran- 
chises of  a  trunk  railroad,  it  must  at  least 
complete  enough  of  the  road  to  bring  itBel! 
under  the  law  conferring  such  powers,  and 
not  remain  a  suburban  electric  line,  which 
has  no  such  powers. 

1  Purdy's  Beach,  Priv.  Corp.  §  72,  p.  79; 
2  Cook,  Corp.  §§  494,  634;  Cooley,  Const. 
Lim.  7th  ed.  p.  391;  Miller  v.  New  York, 
15  Wall.  478,  21  L.  ed.  98;  Elliott,  Rail* 
roads,  2d  ed.  §  34,  note  3,  §§  48,  49;  Grang- 
er's Life  &  Health  Ins.  Co.  v.  Kamper,  73 
Ala.  325;  Van  Etten  v.  Eaton,  19  Mich.  187, 
12  Mor.  Min.  Rep.  12;  Abbott  v.  Omaha 
Smelting  &  Ref.  Co.  4  Neb.  416,  4  Mor.  Min. 
Rep.  8;  Lincoln  Shoe  Mfg.  Co.  v.  Sheldon, 
44  Neb.  279,  62  N.  W.  480;  Chicago  Union 
Traction  Co.  v.  Chicago,  199  111.  484,  59 
L.R.A.  631,  65  N.  E.  451;  Taggart  ex  rel. 
Mason  v.  Perkins,  73  Mich.  303,  41  N.  W. 
426;  Knights  of  Pythias  v.  Weller,  93  Va. 
605,  25  S.  E.  891;  Com.  v.  Fayette  County 
R.  Co.  55  Pa.  452;  West  Wisconsin  R.  Co. 
v.  Trempealeau  County,  35  Wis.  257 ;  Louis- 
ville v.  Vreeland,  140  Ky.  400,  131  S.  W. 
195;  German  Ins.  Co.  v.  Com.  141  Ky.  606, 
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133  S.  W.  793;  Litligow  Mfg.  Co.  v.  Fitch, 
5  Ky.  L.  Rep.  604;  Smyth  v.  Ames,  169 
U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep. 
418;  Thomas  v.  West  Jersey  R.  Co.  101 
U.  S.  71,  83,  84,  25  L.  ed.  950,  952;  People 
ex  rel.  Hunt  v.  Chicago  &  A.  R.  Co.  130  111. 
175,  22  N.  E.  857;  State  ex  rel.  Mattoon  v. 
Republican  Valley  R.  Co.  17  Neb.  647,  52 
Am.  Rep.  424,  24  N.  W.  329;  Re  Trenton 
Water  Power  Co.  20  N.  J.  L.  659;  Pacific 
R.  Co.  v.  Renshaw,  18  Mo.  210. 

Such  a  corporation,  having  accepted  and 
used  the  powers  above  mentioned,  cannot, 
by  simply  amending  its  charter,  relieve  it- 
self of  the  obligations  and  duties  which  it 
owes  to  the  commonwealth  and  to  the 
public. 

Northern  P.  R.  Co.  v.  Territory,  3  Wash. 
Terr.  303,  13  Pac.  604;  2  Elliott,  Railroads, 
2d  ed.  §  920;  Morawetz,  Priv.  Corp.  §  1132; 
4  Cook,  Corp.  7th  ed.  §§  903,  904;  Mobile, 
J.  &  K.  C.  R.  Co.  v.  Mississippi,  210  U.  S. 
187,  52  L.  ed.  1016,  28  Sup.  Ct.  Rep.  650; 
Union  P.  R.  Co.  v.  Hall,  91  U.  S.  343,  23 
L.  ed.  428;  Chicago  &  N.  W.  R.  Co.  v. 
Crane,  113  U.  S.  428,  28  L.  ed.  1065,  5  Sup. 
Ct.  Rep.  578;  Lewis,  Em.  Dom.  3d  ed. 
§  391;  23  Am.  &  Eng.  Enc.  Law,  2d  ed.  685; 
Kansas  City  Interurban  R.  Co.  v.  Davis, 
197  Mo.  669,  114  Am.  St.  Rep.  790,  95  S.  W. 
881;  Leverett  v.  Middle  Georgia  &  A.  R. 
Co.  96  Ga.  385,  24  S.  E.  154;  Cohen  v.  Wil- 
kinson, 12  Beav.  125,  50  Eng.  Reprint,  1008, 
18  L.  J.  Ch.  N.  S.  378,  13  Jur.  641,  5  Eng. 
Ry.  &  C.  Cas.  741;  Pom.  Eq.  Jur.  3d  ed. 
§  1343;  State  ex  rel.  Bridgeton  v.  Bridge- 
ton  &  M.  Traction  Co.  62  N.  J.  L.  592,  45 
L.R.A.  837,  43  Atl.  715;  State  ex  rel. 
Grinsfelder  v.  Spokane  Street  R.  Co.  19 
Wash.  518,  41  L.R.A.  515,  67  Am.  St.  Rep. 
739;  People  ex  rel.  Walker  v.  Louisville  * 
N.  R.  Co.  120  111.  48,  10  N.  E.  657;  Easton 
v.  Lehigh  Water  Co.  97  Pa.  554;  Chicago 
A  N.  W.  R.  Co.  v.  People,  56  111.  365,  8  Am. 
Rep.  690;  State  v.  Hartford  &  N.  H.  R.  Co. 
29  Conn.  538;  Haugen  v.  Albine  Light  & 
Water  Co.  21  Or.  411,  14  L.R.A.  424,  28 
Pac.  244;  Olmsted  v.  Morris  Aqueduct,  47 
N.  J.  L.  311;  State  ex  rel.  Mattoon  v.  Re- 
publican Valley  R.  Co.  17  Neb.  647,  52  Am. 
Rep.  424,  24  N.  W.  329;  People  ex  rel. 
Kimball  v.  Boston  &  A.  R.  Co.  70  N.  Y.  569 ; 
45  Cent.  L.  J.  278;  High,  Extr.  Leg.  Rem. 
§§  431-433;  Louisville  v.  Louisville  Homo 
Telepji.  Co.  149  Ky.  234,  148  S.  W.  13,  Ann. 
Cas.   1914A,  1240. 

Both  the  law  and  its  charter  impose 
upon  defendant  the  duty,  therefore,  of 
building  its  road  from  Covington  to  Er- 
langer. 

1  Cook,  Corp.  7th  ed.  §  2,  p.  8;  1  Elliott, 
Railroads,  2d  ed.  §  38,  and  notes;  Knox- 
ville  Water  Co.  v.  KnoxviUe,  200  U.  S.  22, 
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50  L.  ed.  953,  26  Sup.  Ct.  Rep.  224;  Cleve- 
land Electric  R.  Co.  v.  Cleveland,  204  U.  S. 
116,  L.  ed.  399,  27  Sup.  Ct.  Rep.  202;  Cen- 
tral Transp.   Co.  v.  Pullman's  Palace  Car 
Co.  139  U.  S.  24,  49,  35  L.  ed.  55,  64,  11 
Sup.  Ct.  Rep.  478;  Perrine  v.  Chesapeake  & 
D.  Canal  Co.  9  How.  172,  13  L.  ed.  92;  Blair 
v.  Chicago,  201  U.  S.  400,  50  L.  ed.  801,  26 
Sup.  Ct.  Rep.  427;  German  Ins.  Co.  v.  Com. 
141  Ky.  606,  133  S.  W.  793;  Ruttle  v.  Cov- 
ington, 10  Ky.  L.  Rep.  766,  10  S.  W.  644; 
Jessamine  County  v.  Swigert,  8  Ky.  L.  Rep. 
692,  3  S.  W.  13;"  Louisville  &  N.  R.  Co.  v. 
Literary  Soc.  11  Ky.  L.  Rep.  861;  15  Cyc. 
567,  19  Cyc.  1452,  pp.  1465,  1456,  3  Thomp. 
Corp.   §   2725;   Cumberland  River   Lumber 
Co.  v.  Com.  6  Ky.  L.  Rep.  295,  (abstract) ; 
Com.  v.  Frankfort,  13  Bush,  185;  Louisville 
Tobacco  Warehouse  Co.  v.  Com.  20  Ky.  L. 
Rep.  1047,  48  S.  W.  420;  James  v.  Jamea, 
35   Wash.   655,   77   Pac.    1082;    Keigans  v. 
State,"  52   Fla.   57,  41   So.   886;    Lynch  v. 
Bronson,   80   Conn.   566,   69   Atl.    538;    Re 
Andrews,  75  C.  C.  A.  562,   144  Fed.  922; 
First  Nat.  Bank  v.  Holt,  84  C.  C.  A.  16, 
155  Fed.  100;  McBarron  v.  Gilbert,  42  Pa. 
268. 

Where  a  franchise  or  privilege  has  been 
granted  to  a  public  service  corporation,  it 
will  be  compelled,  as  consideration  for  such 
franchise  or  privilege,  to  perform  the  ser- 
vices which  it  undertook  to  perform  for  the 
public.  A  suit  to  enforce  the  specific  per- 
formance of  such  services  may  be  main- 
tained by  any  citizen  and  taxpayer,  and  the 
courts  will  grant  relief  by  mandatory  in- 
junction. 

Paducah  Lumber  Co.  v.  Paducah  Water 
Supply  Co.  89  Ky.  340,  7  L.R.A.  77,  25  Am. 
St.  Rep.  536,  13  S.  W.  249,  12  S.  W.  554, 
13  S.  W.  249;  Duncan  v.  Owensboro  Water 
Co.  12  Ky.  L.  Rep.  35,  12  S.  W.  557;  Dun- 
can v.  Owensboro  Water  uo.  12  Ky.  L.  Rep. 
824,  15  S.  W.  523;  Graves  County  Water  & 
Light  Co.  v.  Ligon,  112  Ky.  775,  66  S.  W. 
725;  Cumberland  Teleph.  &  Teleg.  Co.  v. 
Hickman,  129  Ky.  220,  111  S.  W.  311; 
Louisville  &  T.  Turnp.  Road  Co.  v.  Boss,  1$ 
Ky.  L.  Rep.  1954,  44  S.  W.  981;  Northern 
P.  R.  Co.  v.  Washington  Territory,  142  U.  S. 
492,  35  L.  ed.  1092,  12  Sup.  Ct.  Rep.  283. 

Messrs.  Ernst,  Cassatt,  &  Cottle  and 
J.  C.  W.  Beckham,  for  appellees: 

The  designation  of  termini  in  the  articles 
of  incorporation  did  not  give  rise  to  a  con- 
tract to  build  the  entire  line  between  those 
termini. 

1  Thomp.  Corp.  §  145;  1  Purdy's  Beach, 
Priv.  Corp.  p.  79,  §  72;  Grangers1  Life  & 
Health  Co.  v.  Kamper,  73  Ala.  325;  People 
ex  rel.  Peabody  v.  Chicago  Gas  Trust  Co. 
130  111.  268,  8  L.  R.  A.  497,  17  Am.  St.  Rep. 
319,  22  N.  E.  798;  Bards  town  &  L.  R.  Co. 
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t.  Metcalfe,  4  Met.  (Ky.)  199,  81  Am.  Dee. 
541;  Northern  P.  R.  Co.  v.  Washington  Ter- 
ritory, 142  U.  S.  492,  35  L.  ed.  1092,  12  Sup. 
Ct  Rep.  283;  San  Antonio  Street  R.  Co.  v. 
State,  90  Tex.  520,  35  L.R.A.  662,  59  Am. 
St.  Rep.  834,  39  S.  W.  926;  Great  Western 
R.  Co.  v.  Reg.  1  El.  &  Bl.  874,  118  Eng. 
Keprint,  663,  16  Jur.  695,  1  Week.  Rep. 
358,  note;  York  &  North  Midland  R.  Co.  v. 
Reg.  1  El.  &  BL  858,  118  Eng.  Reprint,  657, 
7  Big.  Ry.  &  C.  Cas.  459,  1  C.  L.  R.  119,  22 
L  J.  Q.  B.  N.  S.  225,  17  Jur.  630,  1  Week. 
Rep.  358;  Kansas  City  Interurban  R.  Co. 
v.  Davis,  197  Mo.  669,  114  Am.  St.  Rep.  790, 
95  8.  W.  881 ;  State  v.  Central  Iowa  R.  Co. 
71  Iowa,  410,  60  Am.  Rep.  806,  32  N.  W. 
409;  Metropolitan  West  Side  Elev.  R.  Co. 
t.  Chicago,  261  111.  624,  104  N.  E.  165; 
Lieberman  v.  Chicago  &  S.  S.  Rapid  Transit 
R.  Co.  141  111.  140,  30  N.  E.  544;  Southern 
R-  Co.  v.  Hatchett,  174  Ky.  463,  L.R.A. 
WD,  1105,  192  S.  W.  694;  Citizens'  Bank 
v.  Parker,  192  U.  S.  73,  48  L.  ed.  346,  24 
Sup.  Ct.  Rep.  181. 

The  condemnation  of  property  on  one 
part  of  the  line  does  not  create  an  obliga- 
tion to  build  another  part  of  the  line. 

Devon  v.  Cincinnati,  C.  ft  E.  R.  Co.  128 
Ky.  768,  109  S.  W.  361. 

Plaintiffs  have  no  right  to  bring  this 
action. 

Kirch  v.  Louisville,  125  Ky.  391,  101 
S.  W.  373;  Oalliopolis  v.  Trimble,  6  B. 
Moil  599;  Com.  v.  Lexington  ft  H.  Turnp. 
Road  Co.  6  B.  Mon.  397;  Kennedy  v.  Crum, 
1«  Ky.  L.  257,  26  S.  W.  190;  Shewmaker 
v.  Mackville,  W.  ft  L.  Turnp.  Co.  18  Ky.  L. 
Rep.  221,  35  S.  W.  1040;  Calor  Oil  ft  Gas 
Co.  v.  Pranzeli;  128  Ky.  715,  36  L.R.A. 
W.8.)  456,  109  S.  W.  328;  Fidelity  ft  C. 
Co.  v.  Martin,  163  Ky.  12,  L.R.A.1917F,  924, 
173  8.  W.  307 ;  Vought  v.  Columbus,  H.  Val- 
ley &  A.  R.  Co.  58  Ohio  St.  123 ;  Walsh  v. 
Columbus,  H.  Valley  ft  A.  R.  Co.  176  U.  S. 
*»,  44  L.  ed.  548,  20  Sup.  Ct.  Rep.  393; 
p«ley  v.  Roanoke  Nav.  Co.  75  Va,  320. 

Hurt,  J.,  delivered  the  opinion  of  the 

court: 

The  appellants,  Louis  A.  Bentler,  Richard 
H.  Ransom,  and  Alonzo  Shearer,  suing  for 
themselves  and  all  other  citizens  of  the  city 
°f  Erlanger,  filed  their  petition  in  equity 
"gainst  the  appellees,  Cincinnati,  Coving- 
ton* A  Erlanger  Railway  Company  and  the 
South  Covington  &  Cincinnati  Street  Rail- 
way Company.  It  is  averred  in  the  petition 
and  amendment  thereto  that  the  plaintiffs 
herein,  appellants  here,  were  citizens,  resi- 
dents, and  property  owners  in  the  city  of 
Erlanger,  and  had  been  such  for  many 
years,  and  that  the  population  of  Erlanger 
^  its  immediate   vicinity   amounted   to 
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3,000  persons,  all  of  whom  had  an  interest 
in  the  cause  of  action  and  in  the  relief 
sought   similar  to  that  of  the  plaintiffs; 
that  in  the  year  1899  the  Cincinnati,  Cov- 
ington, &  Erlanger  Railway  Company  was 
incorporated    as    a    railroad    corporation 
under  and  as  required  by  the  provisions  of 
chapter  32,  article  6,  of  Kentucky  Statutes, 
for  the  purpose  of  constructing,  maintain- 
ing, and  operating  a  line  of  railroad,  and 
that  the  articles  of  incorporation  described 
the  line  of  railroad  which  the  company  was 
proposing  to  construct  and  operate  as  a  line 
from  Covington,   in  Kenton   county,  Ken- 
tucky, to  the  town  of  Erlanger,  in  the  same 
county,  and  to  such  further  points  beyond 
Erlanger  as  might  thereafter  be  determined 
upon,  and  over  and  along  and  upon  such 
streets,  bridges,  roads,  highways,  and  such 
property  of  private  ownership  as  the  com- 
pany might,  by  due  process  of  law,  acquire 
the  right  to  lay  its  track  and  other  appli- 
ances upon,  and  that  the  railway  was  to 
be  operated  by  electricity  or  other  improved 
method  of  rapid  transit.     It  was  further 
averred  that  by   reason  of   the   authority 
which  the  corporation  obtained  from  its  ar- 
ticles of  incorporation  and  the  laws  of  the 
commonwealth  resulting  from  its  incorpora- 
tion, it  constructed  a  portion  of  the  pro- 
posed  line   of    railway,   commencing   at   a 
point  in  the  city  of  Covington  and  extend- 
ing in  the  direction  of  the^city  of  Erlanger, 
for  a  distance  of  5  miles,  to  a  point  2  miles 
from  the  latter  city,  and  in  making  such 
construction  it  entered  upon  and  used  cer- 
tain streets,  roads,  and  highways,  and  also, 
by  proceedings  authorized  by  law  in  favor 
of  railroad  corporations,  condemned  for  its 
use  a  right  of  way  over  the  property  of  cer- 
tain private  persons,  and  thereby  acquired 
the  use  of  such  property  for  the  purpose  of 
laying    its    track,    and    placed    its    track 
thereon;   that  by  a  certain  agreement  be- 
tween the  Cincinnati,  Covington,  &  Erlanger 
Railway  Company  and  the  South  Covington 
&    Cincinnati    Street    Railway    Company, 
which  was  entered  into  while  the  construc- 
tion   above   mentioned   was   being    carried 
on,    but    the    exact   nature    of    the    agree- 
ment the  plaintiffs  did  not  know,  the  two 
corporations  have  each  been  operating  the . 
road  to  the  point  of  its  completion,  and  are 
under   similar   obligations   as   to  the  con- 
struction and  maintenance  of  the  road;  that 
by  reason  of  the  articles  of  incorporation 
and  the  acceptance  of  same  and  the  exercise 
of   the   rights    and    privileges   granted    to 
them  by  the  articles  of  incorporation  and 
the   laws    applying    thereto,    the    appellees 
were  obligated  by  contract  with  the  state 
and  the  people  thereof  to  construct  the  pro- 
posed road  to  Erlanger,  and,  although  a 
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reasonably  sufficient  time  had  transpired 
for  the  construction  of  the  road  to  Erlan- 
ger, they  had  failed  to  do  so;  that  there 
was  no  electric  line  railway  extending  from 
Erlanger  in  any  direction,  and  the  comple- 
tion of  the  road  to  Erlanger  would  be  of 
great  benefit  to  its  inhabitants  and  neces- 
sary to  the  full  enjoyment  by  them  of  their 
property  and  business  in  such  city.  The 
relief  sought  was  by  mandatory  injunction 
to  require  the  defendants,  under  the  articles 
of  incorporation,  to  proceed  to  construct 
and  operate  the  road  from  the  point  of  its 
present  terminus  to  the  city  of  Erlanger. 
A  copy  of  the  articles  of  incorporation  was 
filed  with  the  petition  as  a  part  of  it. 

A  general  demurrer  was  interposed  by  the 
defendant  corporations  to  the  petition  as 
amended.  The  demurrer  was  sustained  by 
the  court,  and,  the  plaintiffs  having  declined 
to  further  plead,  the  petition  was,  by  a 
judgment  of  the  court,  dismissed  and  the 
relief  sought  denied,  and  from  this  judg- 
ment the  plaintiffs  have  appealed. 

It  will  be  observed  that  the  petition  does 
not  contain  an  allegation  to  the  effect  that 
the  proposed  road  has  ever  been  located  fur- 
ther from  the  terminus  at  which  the  con- 
struction began,  than  to  the  point  to  which 
it  has  been  completed  and  is  in  operation. 
No  special  circumstances  are  averred,  such 
as  a  granting  of  aid  to  the  construction  of 
the  road  by  the  plaintiffs  or  any  other  citi- 
zens of  Erlanger  or  the  municipality  itself, 
and  the  acceptance  of  same  by  defendants, 
from  which  an  obligation  could  be  inferred 
on  the  part  of  the  defendants  to  construct 
the  road  to  that  point.  Neither  is  the  ex- 
istence of  any  contract  by  the  defendants 
relied  upon  which  it  is  claimed  would  obli- 
gate them  to  construct  the  road  to  Erlanger 
other  than  the  insistence  by  the  appellants 
that  the  articles  of  incorporation  under  the 
law  make  a  contract  between  the  defend- 
ants and  the  public  which  imposed  an  obli- 
gation upon  them  to  construct  the  road  to 
Erlanger.  The  use  of  the  bridges,  highways, 
and  streets,  and  the  exercise  of  the  power  of 
eminent  domain  for  the  condemnation  of 
private  property  for  the  use  of  the  defend- 
ants in  the  construction  and  operation  of 
•the  railroad,  do  not  appear  to  have  been 
exercised  beyond  the  point  upon  the  route 
at  which  the  road  as  at  present  constructed 
terminates.  There  is  no  averment  of  any 
facts  which  shows  that  the  appellants  or 
any  other  citizens  of  Erlanger  have  suffered 
any  damages  in  their  property  or  persons 
by  reason  of  the  failure  to  construct  the 
road  to  that  city,  as  they  are  now  enjoying 
all  the  privileges,  benefits,  and  rights  which 
they  had  at  the  time  and  previous  to  the 
execution  of  the   articles  of  incorporation 
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under  which  the  road  was  proposed  to  be 
constructed.  If  the  railroad  had  been  con- 
structed to  that  city,  doubtless  it  would  add 
to  the  convenience  of  the  citizens  and  the 
enhancement  of  the  value  of  their  property, 
but  no  consideration  has  passed  from  them 
to  the  appellee  Cincinnati,  Covington,  & 
Erlanger  Railway  Company,  nor  to  either  of 
appellees,  to  secure  such  result,  unless  the 
granting  by  the  state  of  the  right  to  use  the 
streets  and  highways  and  private  property 
by  condemnation  to  the  appellee  for  its  use 
in  constructing  its  road,  and  which  the  cor- 
poration has  never  exercised  in  the  muni- 
cipality of  Erlanger,  or  any  nearer  thereto 
than  2  miles,  should  be  considered  a  con- 
sideration. 

It  will  be  observed  that  there  is  no  such 
question  presented  as  arises  when  a  railroad 
corporation  proposes  a  change  in  the  loca- 
tion of  its  road  after  the  road  has  been  con- 
structed, or  when  it  attempts  to  abandon  a 
portion  of  its  road  after  consruction,  or  the 
proper  relief  where  an  attempt  is  made  to 
require  a  railroad  corporation  to  relay  a 
track  and  resume  operations  where  it  has 
removed  a  portion  of  its  tracks,  and  the  cir- 
cumstances existing  were  such  as  would 
have  been  sufficient  to  justify  a  court  of 
equity  in  restraining  its  abandonment;  nor 
is  there  any  such  question  as  arises  when 
the  corporation  constructs  or  attempts  to 
construct  its  road  over  a  route  other  than 
the  one  designated  by  its  charter,  or  where 
it  is  seeking  to  exercise  the  right  of  con- 
demnation of  lands  when  it  has  already  de- 
termined not  to  construct  its  road  to  the 
points  designated  by  its  charter.  Neither  is 
there  any  question  here  relative  to  the  re- 
sult to  the  corporation  of  a  proceeding  to 
forfeit  its  rights  and  powers  under  its  arti- 
cles of  incorporation  or  charter  for  failure 
to  comply  with  its  corporate  duties  and 
undertakings.  Upon  the  foregoing  questions 
touching  the  duties  of  railroad  corporations 
there  can  be  found  much  authority  in  the 
adjudications  of  the  courts  of  the  various 
states  and  of  the  Federal  courts,  but  upon 
the  exact  question  in  issue  here  authority  is 
very  scant.  The  question  presented  here  is 
simply,  Can  a  railroad  corporation  which 
has  been  organized  under  the  general  corpo- 
ration laws  of  the  state  applicable  to  rail- 
roads, and  which  has,  in  its  articles  of  in- 
corporation, named  the  termini  of  the  road 
or  point  through  which  the  road  is  to  be 
constructed,  and  has,  under  its  articles  of 
incorporation  and  the  rights  and  powers 
possessed  by  it  by  reason  of  the  articles, 
constructed  its  road  from  one  of  the  ter- 
mini designated  in  the  articles,  and  along 
the  designated  route,  but  has  failed  for  an 
unreasonable  time  to  complete  its  construe- 
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tion  to  the  other  terminus,  or  to  a  point 
designated  by  the  articles  as  upon  the  route 
of  the  proposed  road,  be  compelled  by  man- 
datory injunction  at  the  suit  of  citizens  to 
construct  the  road  to  its  designated  ter- 
minus or  designated  point  upon  the  route, 
in  the  absence  of  any  special  circumstances 
—such  as  the  payment  of  money  in  taxes, 
and  otherwise,  by  municipalities  and  citi- 
zens, or  the  granting  of  lands  in  aid  of  the 
construction  of  the  road,  by  the  state  or  by 
persons,  and  the  acceptance  of  such  taxes, 
moneys,  or  lands  by  the  corporation — 
.  which  would  impose  an  obligation  upon  the 
corporation  to  complete  the  construction  of 
its  road  to  the  designated  point? 

As  to  whether  or  not  the  articles  of  in- 
corporation of  a  railroad  corporation  or- 
ganized under  the  general  law  of  the  state, 
together  with  the  statutes  applicable 
thereto,  constitute  a  charter  for  the  corpo- 
ration, and  therefore  a  contract  between  it 
and  the  state  for  the  benefit  of  its  citizens, 
is  not  an  inquiry  susceptible  of  much  doubt 
He  corporation,  by  reason  of  its  articles, 
obtains  life  and  existence  and  acquires 
powers  which  individuals  do  not  possess. 
A  corporation  organized  for  the  construc- 
tion and  operating  of  a  railroad  acquires 
the  privilege  of  laying  its  track  oyer  streets 
and  highways  subject  to  the  supervision  of 
the  local  authorities,  and  the  privilege  to 
cause  to  be  condemned  for  its  purposes  the 
lands  of  private  citizens,  and  other  powers 
and  privileges.  These  powers  and  privileges 
all  come  from  the  state,  and  cannot  be  ob- 
tained from  any  other  original  source,  since 
the  state  is  the  repository,  in  the  first  in- 
stance, of  all  such  powers.  The  state  by  its 
general  statute  upon  the  subject  offers  to 
all  of  its  citizens  the  privilege  of  exercising 
these  powers  when  as  many  as  seven  of 
them  choose  to  organize  themselves  into  a 
corporation  for  that  purpose  in  accordance 
with  the  law  provided.  A  railroad  corpora- 
tion is  a  quasi  public  corporation,  and  by 
reason  of  such  the  state  is  authorized  to 
concern  itself  in  its  operations,  and  to  re- 
quire of  it  the  performance  of  any  public 
duty  incumbent  upon  it,  and  to  make  and 
enforce  any  needful  regulations  of  a  police 
character  with  regard  to  its  operation. 
Com.  v.  Louisville  &  N.  R.  Co.  120  Ky.  91, 
85  S.  W.  712;  Southern  R.  Co.  v.  Hatchett, 
174  Ky.  483,  LJLA.1917D,  1105,  192  S.  W. 
894.  The  corporation  may  likewise  be  re- 
quired to  answer  for  the  failure  to  perform 
«ny  duty  which  it  may  owe  to  an  individ- 
ual Its  charter  is  a  contract  with  the 
state  for  the  henefit  of  its  citizens,  but  the 
question  here  is  whether  the  terms  of  the 
contract  are  such  that  the  corporation  is 
obligated  to  build  a  railroad  or  to  complete 
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it  after  it  has  commenced  to  build  it.  Laps- 
ley  v.  Brashears,  4  Litt.  (Ky.)  46;  Berry 
v.  Ransdall,  4  Met.  (Ky.)  292;  Hamilton 
v.  Keith,  5  Bush,  458;  German  Ins.  Go.  v. 
Com.  141  Ky.  611,  133  S.  W.  793.  The  per- 
formance of  any  legal  obligations  required 
of  it  by  the  statute  laws  applicable  thereto 
is  also  a  part  of  the  undertakings  of  every 
corporation,  and  hence  it  is  said  that  the 
charter  of  a  corporation  as  they  are  now  or- 
ganized consists  of  its  articles  of  incorpora- 
tion and  the  laws  applicable  thereto.  The 
law  enjoins  upon  every  corporation  every 
specific  duty  which  is  imposed  upon  it 
either  by  its  articles  of  incorporation  or  by 
the  general  statute  in  force  and  applicable 
to  the  subject,  where  the  duty  is  enjoined 
either  in  express  terms  or  by  fair  and  rea- 
sonable implication.  1  Hedf.  Railways,  644; 
State  ex  rel.  Atty.  Gen.  v.  Southern  Minne- 
sota R.  Co.  18  Minn.  40,  Gil.  21.  So  far  as 
the  adjudications  have  dealt  with  the  spe- 
cific question  under  consideration  here,  the 
same  rule  of  obligation  has  been  applied  to 
the  railroad  corporation  in  instances  where 
the  corporation  has  been  created  by  a  spe- 
cial grant  by  the  legislative  authority,  and 
in  the  instances  where  the  corporation  has 
been  organized  under  a  general  law  of  the 
state  which  authorized  such  organization. 

The  doctrine  to  be  deduced  from  the  cases 
is  that,  if  the  charter'  expressly  requires  in 
terms,  or  if  it  may  be  reasonably  implied 
from  the  language  of  the  charter,  that  the 
corporation  is  required  to  build  and  operate 
its  entire  line  between  the  points  designated 
as  the  termini  of  the  road,  it  may  be  re- 
quired to  do  so,  and  to  specifically  perform 
the  covenant.  Union  P.  R.  Co.  v.  Hall,  91 
U.  S.  343,  23  L.  ed.  428;  State  v.  Hartford 
&  N.  H.  R.  Co.  29  Conn.  538;  Sherwood  v. 
Atlantic  &  D.  R.  Co.  94  Va.  291,  26  S.  E. 
943;  Kansas  City  Interurban  R.  Co.  v. 
Davis,  197  Mo.  669,  114  Am.  St.  Rep.  790, 
95  S.  W.  881.  Where,  however,  the  charter 
merely  authorizes  the  corporation  without 
in  terms  or  by  reasonable  implication  re- 
quiring it  to  do  so,  to  construct  and  main- 
tain its  road  to  a  certain  point,  the  corpora- 
tion cannot  be  compelled  by  mandamus  or 
injunction  to  complete  its  road  to  that 
point.  State  ex  rel.  Atty.  Gen.  v.  Southern 
Minnesota  R.  Co.  supra;  Com.  v.  Fitchburg 
R.  Co.  12  Gray  180;  Northern  P.  R.  Co.  v. 
Washington  Territory,  142  U.  S.  499,  35 
L.  ed.  1092,  12  Sup.  Ct.  Rep.  283;  York  & 
North  Midland  R.  Co.  v.  Reg.  1  El.  &  Bl. 
858,  118  Eng.  Reprint,  657,  7  Eng.  Ry.  &  C. 
Cas.  459,  1  C.  L.  R.  119,  22  S.  J.  Q.  B.  N.  S. 
225,  17  Jur.  630,  1  Week.  Rep.  358;  Great 
Western  R.  Co.  v.  Reg.  1  El.  &  Bl.  874,  118 
Eng.  Reprint,"  663,  16  Jur.  695,  1  Week. 
Rep.  358,  note;  Farmers'  Loan  &  T.  Co.  v. 
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Henning,  Fed.  Cas.  No.  4,666;  Sherwood  v. 
Atlantic  &  D.  R.  Co.  94  Va,  291,  26  S.  E. 
943;  State  v.  Central  Iowa  R.  Co.  71  Iowa, 
410,  60  Am.  Rep.  806,  32  N.  W.  409;  People 
v.  Albany  &  V.  R.  Co.  24  N.  Y.  261,  82  Am. 
Dec.  295;  San  Antonio  Street  R.  Co.  v. 
State,  90  Tex.  520,  35  L.  R.  A.  662,  59  Am. 
St.  Rep.  834,  39  S.  W.  926;  Jack  v.  Wil- 
liams (C.  C.)  113  Fed.  823;  Bardstown  & 
L.  R.  Co.  v.  Metcalfe,  4  Met.  (Ky.)  208,  81 
Am.  Dec.  541;  State  ex  rel.  Atty.  Gen.  v. 
Southern  Kansas  R.  Co.  (C.  C.)  24  Fed. 
179.  The  principle  is  stated  in  33  Cyc.  229, 
thus:  "A  statute  or  charter  which  does 
not  expressly  require,  but  merely  author- 
izes, the  construction  of  a  railroad,  does  not 
impose  any  positive  obligation  upon  the 
company  to  do  so,  or  to  complete  the  entire 
line  authorized  after  building  a  part  of  it, 
and  consequently  the  railroad  company  can- 
not be  compelled  to  do  so." 

The  appellee  Cincinnati,  Covington,  &  Er- 
langer  Railway  Company  obtained  its  arti- 
cles of  incorporation  by  a  certain  number  of 
citizens  filing  a  copy  with  the  secretary  of 
state,  and  another  in  the  office  of  the  rail- 
road commissioners,  as  provided  by  §  763, 
Ky.  Stat.  Neither  of  those  officers  had  any- 
thing to  do  with  shaping  the  terms  or  re- 
quirements. Such  are  prescribed  by  the 
statute,  and  within  the  restrictions  fixed  by 
the  statute  the  terms  of  the  articles  are  the 
making  of  the  incorporators.  The  only  ac- 
ceptance of  the  articles  made  by  those  of- 
ficers was  to  give  a  certificate  to  the  incor- 
porators of  the  fact  of  the  articles  being 
filed.  Section  764,  Ky.  Stat.,  provides  that 
the  articles  of  incorporation  may  be 
amended  or  altered  as  provided  by  §  559, 
Ky.  Stat.,  which  may  be  done  by  the  stock- 
holders without  the  consent  of  anyone.  Sec- 
tion 764,  supra,  requires  the  articles  of  in- 
corporation of  a  railroad  corporation, 
among  other  things,  to  state  "the  places 
from  and  to  which,  and  the  name  of  each 
county  into  or  through  which,  it  [the  rail- 
road] is  intended  to  be  constructed,  and  its 
length  as  near  as  may  be."  The  articles  of 
incorporation,  in  compliance  with  the  above 
requirements,  described  the  route  of  the 
road  which  was  intended  to  be  constructed 
and  operated  as  follows :  "Third.  The  bus- 
iness of  said  company  shall  be  the  construc- 
tion, maintenance,  and  operation  of  a  line 
of  railroad  not  exceeding  10  miles  long. 
.  .  .  Said  railway  is  to  be  constructed  and 
operated  from  the  city  of  Covington,  Ken- 
ton county,  Kentucky,  to  the  town  of  Er- 
langer,  in  Kenton  county,  Kentucky,  and  to 
such  further  point  beyond  said  town  of  Er- 
langer  as  may  hereafter  be  determined 
upon,    and    over,    along,    and    upon    such 


bridges,  streets,  roads,  highways,  and  such 
private  property  as  said  company  may,  by 
due  process  of  law,  acquire  the  right  to  lay 
its  tracks  and  other  appliances  and  appen- 
dages upon." 

A  perusal  of  all  the  statutes  relating  to 
the  organization  and   conduct  of  railroad 
corporations,  and  to  the  construction,  main- 
tenance, and  operation  of  railroads,  demon- 
strates that  in  none  of  them  is  there  any 
requirements  that  a  corporation  which  has 
been  created  for  the  purpose  of  the  con- 
struction and  operation  of  a  railroad  shall 
construct  the  proposed  road,  or  in  the  event 
of  a  construction  of  a  portion  of  it  shall  be 
required  to  complete  its  construction  to  its 
terminus,  or  to  any  designated  point  upon 
its  proposed  route.    The  articles  of  incorpo- 
ration do  not  contain  any  covenant  in  terms 
upon  the  part  of  the  corporation  that  it 
would  construct  the  intended  road,  nor  can 
such  covernant  be  reasonably  implied  from 
anything  stated  in  the  articles.    The  practi- 
cal construction  which  has  been  placed  by 
the  incorporators  of  such  corporations,  the 
officers  of  the  state,  and  the  people  gener- 
ally in  this  state,  has  been  the  same  as  has 
been  placed  upon  it  by  the  few  courts  which 
have   adjudicated   upon   the   question,   and 
that  is,  that  the  making  and  filing  of  arti- 
cles of  incorporation  for  the  construction  of 
a  railroad,  which  contain  no  covenant  that 
the  railroad  would  be  constructed,  do  not 
impose  any  duty  upon  the  corporation  to 
construct  the  proposed  road,  nor  to  com* 
plete    its    construction    after   having   com- 
menced.    If  the  legislative  authority  had 
intended  the  contrary,  it  would  not  have 
neglected  legislation  to  that  effect.    No  one 
would  contend  that  the  corporation,  upon 
receipt  of  the  certificate  of  the  secretary  of 
state  and   Railroad   Commission   that  the 
articles    of    incorporation    had   been    filed, 
could  then  be  compelled  to  construct  the  in- 
tended road.    It  is  clear  that  the  incorpora- 
tors  could   have   designated  the   point  to 
which  the  road  has  now  been  completed  as 
its  terminus  instead  of  Er langer  in  the  arti- 
cles, or  could  thereafter  have  amended  the 
articles  to  that  effect  if  they  had  desired. 

It  is,  however,  contended  that  having  ex- 
ercised the  powers  and  privileges  granted  it 
by  a  construction  of  a  portion  of  the  pro- 
posed road,  it  became  obligatory  upon  the 
corporation  to  complete  the  construction  to 
Erl anger.  If  this  is  true,  why  not  require 
its  construction  to  Erlanger,  and  then  re- 
quire it  to  construct  it  further  to  the  extent 
of  the  10  miles  designated  as  the  intended 
length  of  the  road  ?  The  articles  of  incorpo- 
ration and  §  768,  Ky.  Stat.,  authorized  the 
corporation  to  pass  over  and  along  bridges, 
streets,  and  highways  and  over  streams,  but 
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required  it  to  put  them  in  the  condition 
they  were  before,  and  authorized  it  to  con- 
demn such  lands  as  were  necessary  for  its 
purposes,  but  required  the  damages  to  the 
owners  to  be  paid,  and  only  permitted  it  to 
use  such  streets,  highways,  and  lands  as  it 
might,  by  due  process  of  law,  acquire  for  its 
purposes.    It  was  not  required  to  institute 
condemnation  proceedings,  unless  it  desired 
to  do  so.    With  relation  to  the  construction 
of  railroads  under  a  charter  which  merely 
granted  it  permission  to  exercise  the  right 
of  eminent  domain,  no  obligation  rests  upon 
the  corporation  to  complete  a  road  begun, 
because   in    the   construction   of   the    com- 
pleted portion  the  right  of  eminent  domain 
vas  invoked.     York   &  North  Midland  R. 
Co.  v.  Reg.  1  EI.  k  Bl.  858,  118  Eng.  Re- 
print, 657,   7   Eng.  Ry.   &  C.   Cas.  459,   1 
C.  L.  R.  119,  22  L.  J.  Exch.  N.  S.  225,  18 
Jur.  630,  1   Week.  Rep.  358;   San  Antonio 
Street   R.    Co.   v.   State,   90   Tex.   520,   35 
LR.A.  662,  59  Am.  St.  Rep.  834,  39  S.  W. 
928.    Hence  it  seems  that,  in  the  absence  of 
anything  which  would  create  an  obligation 
upon  the  appellees  to  build  the  road,  or  to 
complete  it  after  having  commenced,  other 
than  the  description  of  the  general  route  of 
the  road  intended  to  be  constructed  in  the 
articles,  the  light  which  the  corporation  ac- 
quired under  its  charter  was  a  mere  au- 
thorization or  permission,  and  it  could  re- 
fuse to  exercise  it  at  all,  or  could  cease  be- 
fore  completing    the    proposed    road,    and 
there  being  no  duty  required  of  it  by  the 
laws  or  the  terms  of  the  charter  to  complete 
the  road,  and  it  having  complied  with  the 
conditions  upon  which  it  was  granted  au- 


thority to  proceed,  as  far  as  it  went,  with 
the  construction  of  the  road,  no  duty  by 
contract  nor  public  duty  rests  upon  it  to 
complete  the  road,  and  it  cannot  be  required 
to  do  so  by  mandamus  or  injunction. 

The  contention  that  the  appellee  corpora- 
tion is  under  a  legal  obligation  to  construct 
its  road  to  Erlanger,  because  of  the  repre- 
sentations in  the  articles  that  it  was  in- 
tended to  be  constructed  to  Erlanger,  and  to 
a  distance  not  exceeding  10  miles,  and 
thereby  escaped  the  necessity  of  purchasing 
a  franchise  to  exist  not  exceeding  20  years, 
does  not  seem  to  be  well  taken.  It  is  not  a 
street  railway  within  the  meaning  of  §§  163 
and  164  of  the  Constitution,  since  its  opera- 
tion is  not  confined  to  the  streets  of  any 
town  or  city,  and  the  articles  determine  the 
class  to  which  it  belongs,  which  is  that  of 
an  interurban  road.  Diebold  v.  Kentucky 
Traction  Co.  117  Ky.  146,  63  L.R.A.  637, 
111  Am.  St.  Rep.  230,  77  S.  W.  674,  4  Ann. 
Cas.  445;  Elizabethtown,  L.  &  B.  S.  K  Co. 
v.  Ashland  &  C.  Street  R.  Co.  96  Ky.  355, 
26  S.  W.  181.  Neither  can  it  be  required 
to  extend  the  construction  of  its  road  to 
the  length  of  10  miles,  because  of  the  pro- 
visions of  §  842a,  Ky.  Stat.  That  statute 
became  a  law  in  1902,  after  the  charter  had 
been  received  by  appellee,  and  it  was  pre- 
sumably operating  under  it,  and  further  by 
subsection  5  of  §  842a,  supra,  it  is  provided 
that  the  provisions  of  that  act  shall  not 
affect  the  powers  of  corporations  which  had 
theretofore  been  organized  under  the  gen- 
eral railroad  laws  of  the  state. 

The  judgment  is  therefore  affirmed. 


Annotation  —  Power  to  compel  railroad  to  complete  its  road* 


For  the  right  of  a  state  to  require  a 
railroad  company  to  equip  its  Toad,  see 
the  note  to  13  L.R.A.(N.S.)  320;  for 
mandamus  to  compel  operation  of  a  rail- 
road, see  the  note  in  24  L.R.A.  564. 

The  doctrine  laid  down  in  Bentler  v. 
Cixcinnati,  C.  &  E.  R.  Co.  ante,  315,  that 
a  railroad  company  which  has  built  part 
of  its  line  cannot  be  compelled  by  man- 
damus or  injunction  to  complete  such 
line  to  the  terminus,  where  the  charter 
merely  authorizes  the  company  to  con- 
struct and  maintain  its  road  to  such  ter- 
minus, without  in  terms  or  by  reasonable 
implication  requiring  it  to  do  so,  is 
supported  by  authority,  but  it  may  be 
noted  that  the  court  in  its  citation  of 
authorities  is  discursive  rather  than 
precise. 

The  question  of  the  obligation  of  a 
railroad  company  to  complete  its  road 
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arose  in  a  number  of  English  cases 
about  the  middle  of  the  last  century.  It 
seems  to  have  been  at  first  the  opinion 
that  the  obligation  existed.  Perhaps  the 
most  notable  of  cases  so  holding  is  Reg. 
v.  Lancashire  &  Y.  R.  Co.  (1862)  1  El. 
&  Bl.  228, 118  Eng.  Reprint,  425,  7  Eng. 
Ry.  &  C.  Cas.  266,  22  L.  J.  Q.  B.  N.  S. 
57,  1  Week.  Rep.  35,  17  Jur.  62,  where  it 
was  held  that  the  obligation  would  be 
enforced  by  mandamus  at  the  instance 
of  a  landowner  through  whose  land  the 
proposed  road  was  to  pass. 

But  this  view  was  overruled  in  the 
exchequer  chamber  in  York  &  North 
Midland  R.  Co.  v.  Reg.  (1853)  1  El.  & 
Bl.  858,  118  Eng.  Reprint,  657,  7  Eng. 
Ry.  &  C.  Cas.  459,  1  C.  L.  R.  119,  22 
L.  J.  Exch.  N.  S.  225,  1  Week.  Rep.  358, 
17  Jur.  690,  where  a  landowner  applied 
for  a  mandamus  to  compel  a  railroad 
company  which  had  built  part  of  its  line 
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to  complete  such  line.  The  statute  pro- 
tided  that  "it  shall  be  lawful"  for  the 
company  to  make  the  railway,  and  under 
general  statutes  the  compulsory  power 
to  take  land  was  limited  to  three  years, 
and  the  time  for  making  the  railway  to 
five  years,  after  which  the  power  granted 
to  the  company  was  to  cease  except  as 
to  so  much  of  the  line  as  should  then 
have  been  completed,  and  the  land,  if 
taken  by  the  company,  was  to  revert 
upon  certain  terms  to  the  original  pro- 
prietors. The  court  denied  the  man- 
damus and  held  that  the  statute  was 
permissive,  that  it  was  not  a  contract, 
and  that  the  company  by  building  a  part 
of  its  line  did  not  obligate  itself  to  com- 
plete it.  The  court  did  not  rest  its 
opinion  of  the  permissiveness  of  the 
statute  only  on  the  clause  of  the  gen- 
eral statutes  providing  that  the  power 
granted  shall  cease  except  as  to  so  much 
of  the  line  as  shall  then  have  been  com- 
pleted, but  on  general  principles  and 
stated  that,  if  it  had  been  intended  that 
the  statute  should  be  imperative,  it 
should  have  required  the  company  in 
express  terms  to  make  the  line. 

This  decision  was  held  decisive  of  the 
case  of  Great  Western  R.  Co.  v.  Reg. 
(1853)  1  El.  &  Bl.  874, 118  Eng.  Reprint, 
663, 1  Week.  Rep.  358,  note,  17  Jur.  695, 
where  the  company  had  not  built  any  of 
the  branch  road  as  to  which  the  matter 
arose. 

A.  L.  Smith,  L.  J.,  in  Darlaston 
Local  Board  v.  London  &  N.  W.  R.  Co. 
[1894]  2  Q.  B.  694  (a  case  beyond  the 
scope  of  this  note),  said  of  Reg.  v.  York 
&  North  Midland  R.  Co.  (Eng.)  supra: 
"Lord  Wensleydale  subsequently,  in  the 
House  of  Lords,  in  Edinburgh,  P.  &  D. 
R.  Co.  v.  Philip,  2  Macq.  H.  L.  Cas. 
(Scot.)  514,  at  p.  526,  spoke  of  this  case 
as  follows.  He  said:  'Now  it  has  been 
clearly  .settled,  though  in  the  first  in- 
stance there  was  some  doubt  about  it, 
that  these  enabling  acts  are  not  compul- 
sory. It  was  solemnly  decided  by  the 
court  of  error,  of  which  I  formed  a  part, 
in  a  case  in  which  the  judgment  was 
delivered  (and  an  excellent  judgment  it 
was)  by  the  late  Chief  Justice  Jervis, 
that  permissive  words  in  an  act  of  Par- 
liament are  not  obligatory.' " 

While  there  are  a  number  of  dicta, 
there  is  very  little  in  the  American 
courts,  precisely  on  the  point.  York  & 
North  Midland  R.  Co.  v.  Reg.  (Eng.) 
supra,  remains  the  leading  authority, 
and  it  will  be  seen  that  Bentler  v.  Cin- 
cinnati, C.  &  E.  R.  Co.  is  in  accordance 
with  it. 
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In  State  ex  rel.  Atty.  Gen.  v.  Southern 
Minnesota  R.  Co.  (1871)  18  Minn.  40, 
Gil.  21,  it  was  held  that  mandamus  would 
not  lie  to  compel  a  railroad  company  to 
complete  the  road  that  it  was  author- 
ized and  empowered  to  construct,  where 
certain  aids  had  been  given  to  it  with  a 
proviso  of  forfeiture  of  the  unbuilt  por- 
tions of  the  road  to  the  state  in  case  of 
failure  to  complete  within  a  certain 
time,  the  court  citing  York  &  North  Mid- 
land R.  Co.  v.  Reg.  (Eng.)  supra. 

In  Kansas  ex  rel.  Atty.  Gen.  v.  South- 
ern Kansas  R.  Co.  (1885)  24  Fed.  179, 
where  the  state  applied  for  a  writ  of 
mandamus  to  compel  the  defendant  to 
complete  its  entire  line  of  railway,  it 
appeared  that  a  grant  of  lands  by  the 
United  States  made  available  to  the  com- 
pany's predecessor  by  a  state  statute  had 
been  partly  forfeited,  that  is  to  say  as  to 
so  much  of  the  grant  as  pertained  to 
the  unbuilt  portion  of  the  road,  by  rea- 
son of  the  failure  of  the  company  to 
proceed  in  time.  The  court,  in  refusing 
the  writ,  said:  "The  relator  does  not 
insist  that,  by  the  charter  authorizing 
the  railroad  company  to  build  its  road 
from  Leavenworth,  a  duty  was  imposed 
to  complete  the  whole  line  which  can  be 
enforced  by  mandamus,  but  rests  the 
case  upon  the  land  grant  and  its  accept- 
ance, claiming  that  thereby  a  contract 
obligation  was  assumed  by  the  company 
which  the  courts  will  enforce  by  man- 
damus. Conceding,  for  the  purposes  of 
this  case,  that  contract  obligations  of  a 
similar  nature  may  sometimes  be  en- 
forced, yet,  where  the  parties  in  their 
contracts  expressly  provide  a  penalty  for 
a  breach,  such  penalty  will  exclude  any 
other  remedy;  and  in  this  contract  the 
parties  have  named  a  penalty  for  any 
breach." 

In  Gates  v.  Boston  &  N.  Y.  Air  Line 
R.  Co.  (1885)  53  Conn.  333,  5  Atl.  695, 
a  case  beyond  the  scope  of  this  note, 
the  court  observed  that  it  was  true  that 
the  charter  was  permissive  in  its  terms 
and  probably  no  obligation  rested  upon 
the  corporation  to  construct  the  railroad. 

In  San  Antonio  Street  R.  Co.  v.  State 
(1897)  90  Tex.  520,  35  L.R.A.  662,  59 
Am.  St.  Rep.  834.  39  S.  W.  926,  where 
the  question  was  as  to  abandonment  by 
a  street  railway  of  part  of  its  line,  the 
court  said  of  the  case  of  York  &  North 
Midland  R.  Co.  v.  Reg.  (1853)  1  El.  & 
BL  858,  118  Eng.  Reprint,  657,  7  Eng. 
Ry.  &  C.  Cas.  459,  1  C.  L.  R.  119,  22 
L.  J.  Exch.  N.  S.  225,  1  Week.  Rep.  358, 
17  Jur.  630,  supra,  that  the  opinion  was 
supported,   as   they   thought,   by   argu- 
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mente  which  could  not  be  aatisf actorily 
answered. 

In  Aurora  &  C.  R.  Co.  v.  Lawrence- 
burgh  (1877)  56  Ind.  80,  where  the 
state's  attorney  endeavored  to  enjoin  the 
building  of  a  railroad  and  claimed  that 
its  organization  was  illegal  and  a  sham, 
and  that  it  intended  to  build  but  part 
of  its  road,  the  court  stated  that  the 
present  intention  to  omit  a  future  duty 
was  not  in  this  case  ground  for  present 
judicial  action,  and  that  in  due  season 
the  company  might  change  its  mind,  and 
that,  should  it  fail  to  do  so,  it  would 
then  be  time  to  look  for  a  remedy. 

But  in  Com.  v.  Erie  &  N.  E.  R.  Co. 
(1856)  27  Pa,  339,  67  Am.  Dec.  471, 
where  the  charter  of  a  railroad  provide4 
that  it  should  have  power  to  construct 
a  railroad  from  the  borough  of  Erie,  and 
its  terminus  was  located  60  rods  from 
that  borough,  the  court  required  it  by 
order  to  make  its  terminus  at  or  in  that 
borough. 

In  Kansas  City  Interurban  R.  Co.  v. 
Davis  (1906)  197  Mo.  669,  114  Am.  St. 
Rep.  790,  95  S.  W.  881,  it  was  held  that, 
when  a  railroad  company's  petition  for 
condemnation  shows  that  it  intends  to 
build  a  certain  road  from  A  to  B  and  it 
appears  that  its  charter  gives  it  the  right 
to  build  a  road  from  A  to  C,  the  proceed- 
ings should  be  dismissed,  as  it  does  not 
appear  that  it  had  the  right  to  build  the 
railroad  described  in  the  petition.  The 
?ourt  said  this  would  be  true  also  if  it 
appeared  that  B.  was  on  the  line  from 
A  to  C,  as  to  which  there  was  doubt. 
The  court  said:  "A  railroad  Corpora- 
tion has  no  right  to  wilfully  abandon  any 
portion  of  its  chartered  route;  the  right 
conferred  carried  the  obligation  to  per- 
form. Section  1161,  Eevised  Statutes 
1899,  declares  that,  if  the  company  does 
not  begin  the  work  of  construction  with- 
in two  years  and  finish  it  within  ten 
years,  it  shall  forfeit  its  corporate  ex- 
istence and  its  powers  shall  cease;  then 
follows  a  proviso  that,  if  the  company 
has  in  the  meantime  built  a  portion  of 
its  road,  it  may  retain  and  operate  that 
portion.  That  proviso  comes  only  as  a 
modification  of  the  forfeiture  prescribed 
in  the  main  body  of  the  section ;  it  is  not 
intended  to  authorise  a  partial  abandon- 
ment of  the  charter  obligation,  but  it 
operates  only  when  the  condition  of 
forfeiture  has  occurred,  and  when  with- 
out it  all  corporate  rights  would  cease 
and  the  property  become  forfeited.  It 
•s  not  an  authority  to  proceed  to  con- 
struct, but  a  permission  to  hold  that 
*hich  has  already  been  constructed  and 
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which  but  for  the  proviso  would  be 
forfeited." 

The  two  following  eases,  while  beyond 
the  scope  of  this  note,  may  be  here  re- 
ferred to: 

It  was  held  in  Des  Moines  k  Ft.  D. 
R.  Co.  v.  Wabash,  St.  L.  &  P.  R.  Co. 
(1889)  135  U.  S.  576,  34  L.  ed.  243,  10 
Sup.  Ct.  Rep.  753,  that  the  obligation 
of  one  of  the  contracting  railroads  to 
fulfil  the  duties  of  its  charter  by  build- 
ing the  unbuilt  part  of  its  road  is  incon- 
sistent with  a  contract  for  a  long  time, 
such  as  twenty  years,  by  which  it  bound 
itself  to  deliver  all  its  freight  and  pas- 
sengers over  that  part  of  its  road  to 
another  company. 

In  Brooklyn  &  R.  B.  R.  Co.  v.  Long 
Island  R.  Co.  (1902)  72  App.  Div.  496, 
76  N\  Y.  Supp.  777,  the  court  took  occa- 
sion to  say  that  the  franchises  granted 
by  the  statute  were  supposed  to  be  given 
not  exclusively  for  the  benefit  of  the 
plaintiff  railroad  company,  but  also  in 
the  interest  of  the  public;  that  it  could 
not  be  supposed  that  the  legislature 
meant  to  give  them  without  imposing 
obligations  on  the  plaintiff  to  build  its 
road,  and  that  the  duty  owed  to  the  pub- 
lic could  not  be  discharged  by  a  contract 
to  construct  and  operate  a  part  of  this 
line,  but  with  no  arrangement  whatever 
for  reaching  the  terminals  fixed  in  the 
act  giving  the  franchises. 

In  connection  with  this  subject  some 
reference  should  be  made  to  the  cases 
arising  in  relation  to  street  railways. 
Street  railways  often  rest  upon  peculiar 
ordinances  and  contractual  relations  be- 
tween the  company  and  the  municipality. 

In  State  ex  rel.  Duluth  v.  Duluth 
Street  R.  Co.  (1902)  88  Minn.  158,  92 
N".  W.  516,  where  a  village  gave  a  street 
railway  the  exclusive  right  and  privilege 
to  construct  and  operate  street  railways 
in  its  streets  by  ordinance  providing  that 
certain  lines  should  be  built,  and  the 
company  failed  to  build  one  of  such  lines, 
it  was  held  that  a  mandamus  would  be 
granted  to  compel  it  to  do  so. 

So  it  was  held  that  a  street  railway 
company  having  a  franchise  to  run  a 
railway  along  a  street  to  a  river,  which 
had  ended  its  line  a  block  away  from 
the  river,  would  be  compelled  to  com- 
plete its  road  to  the  river.  Public  Serv- 
ice Commission  v.  New  York  R.  Co. 
(1912)  77  Misc.  487, 136  N.  Y.  Supp.  720. 

In  Martin  v.  Second  &  Third  Street 
Pass.  R.  Co.  (1858)  3  Phila.  (Pa.)  316, 
it  was  held,  where  a  street  railway  com- 
pany had  by  charter  "power  and  author- 
ity to  lay  out  and  construct  a  railway  to 
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Alleghany  avenue,"  that  it  could  not  stop 
short  of  such  terminus,  the  court  con- 
sidering that  this  was  the  principle  sus- 
tained in  Com.  v.  Erie  &  N.  £.  R.  Co. 
(1856)  29  Pa,  339,  67  Am.  Dec.  471, 
supra ;  but  it  suspended  to  a  certain  time 
the  issue  of  an  injunction  restraining  the 
use  of  the  road  until  completed,  on  con- 
dition that  the  company  agree  to  use  all 
practical  diligence  to  complete  it  within 
such  time. 

Where  the  charter  of  a  street  railroad 
company  provided  for  the  location  of  its 
main  line,  but  only  partially  for  the  lo- 
cation of  branches,  it  was  held  that  the 
company  could  not  accept  the  charter  in 
part  and  reject  it  in  part;  that  is,  it 
could  not  attempt  to  run  its  line  over 
certain  branches  without  running  the 
main  line,  and  therefore  the  court  would 
not  entertain  an  application  to  appoint 
commissioners  of  appraisal  to  determine 
the  amount  necessary  to  be  paid  by  the 
company  to  the  city  on  its  location  as 
proposed  by  the  company.  Re  Metro- 
politan Transit  Co.  (1899)  111  N.  Y.  588, 
19  N.  E.  645. 

In  holding  that  there  had  not  been  an 
actual  forfeiture  or  loss  of  the  corporate 
powers  for  failure  to  commence  to  build 
a  railroad  on  a  city's  streets,  within  the 
time  provided  by  the  act  of  incorpora- 
tion, the  court  said:  "Where  a  franchise 
is  granted  to  build  a  railroad,  it  imposes 
upon  the  company  to  which  it  is  granted 
an  obligation  to  build  the  road,  as  well 
as  confers  upon  it  the  right  to  so  build 
the  same."  Kent  v.  Binghamton  (1904) 
94  App.  Div.  522,  88  N.  Y.  Supp.  34. 

Where  a  street  railway  had  a  fran- 
chise from  the  state  to  locate  and  con- 
struct a  railway  upon  a  route  or  routes 
described  in  a  certain  city,  the  general 
statute  provided  that  no  such  company 
shall  construct  such  railway  except  in 
accordance  with  a  plan  approved  by  the 
city  authorities,  or,  on  appeal,  by,  etc. 
It  was  held  that,  when  such  a  plan  by 
the  company  for  an  extension  of  the  road 
then  in  operation  had  been  so  approved 
as  a  whole,  "the  company  did  not  there- 
by come  under  an  obligation  to  enter 
upon  the  construction  of  the  piece,  of 
road  thus  located,  but  it  did  come  under 
an  obligation,  if  it  should  enter  upon 
the  construction  of  that  piece,  not  to 
stop  when  it  had  constructed  part  of  it, 
and  proceed  to  operate  cars  upon  that 
part,  without  going  forward  further, 
within  a  reasonable  time,  to  complete  the 
extension;"  and  that,  the  company  hav- 
ing constructed  its  tracks  on  a  portion 
of    the    route,   its    successor   might    be 
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required  to  complete  the  route  shown  in 
the  plan.  State  ex  rel.  Waterbury  v. 
New  York,  N.  H.  &  H.  R.  Co.  (1909) 
81  Conn.  645,  71  Atl.  942. 

Where  a  city  grants  a  railroad  the 
right  to  construct  a  street  railway  in 
certain  streets  of  a  city,  and  states  that 
it  reserves  and  shall  possess  the  right  to 
require  extension  in  certain  respects,  a 
mandamus  will  lie  to  compel  the  railroad 
company  to  build  an  extension  in  accord- 
ance with  the  ordinance  it  has  accepted. 
State  ex  rel.  St.  Paul  v.  St.  Paul  City  R. 
Co.  (1899)  78  Minn.  331,  81  N.  W.  200; 
State  ex  rel.  St.  Paul  v.  St.  Paul  City 
R.  Co.  (1912)  117  Minn.  316,  135  N.  W. 
976,  Ann.  Cas.  1913D,  139 ;  State  ex  rel. 
St.  Paul  v.  St.  Paul  City  R.  Co.  (1914) 
127  Minn.  191, 149  N.  W.  195.  The  court 
will,  however,  in  such  case,  consider  the 
issue  of  reasonableness.  (1913)  122 
Minn.  163, 142  N.  W.  136  (former  appeal 
of  case  last  cited). 

Reference  may  be  made  in  this  connec- 
tion to  People  ex  rel.  Bliss  v.  Chicago 
West  Div.  R.  Co.  (1886)  118  Dl.  113, 
where  a  city  railroad  company  already 
in  operation  was  given  permission  by  the 
city  to  make  a  certain  extension  of  its 
lines  upon  condition  that  its  tracks  should 
be  laid  and  in  operation,  as  to  a  certain 
portion  of  the  extension,  before  a  certain 
day,  and  as  to  the  balance  of  it  as  soon 
as  the  same  could  be  constructed,  oper- 
ated, and  kept  in  repair  without  actual 
loss.  The  railroad  company  filed  its 
written  acceptance  of  the  ordinance  and 
constructed  its  road  as  to  that  part 
which  was  within  the  time  limit,  and  a 
mandamus  was  brought  to  compel  it  to 
construct  the  balance  of  its  road.  The 
court  stated  that  it  was  not  necessary  to 
decide  whether  the  railroad  company 
could  be  compelled  by  a  mandamus  to 
construct  and  operate  its  road,  as  it  was 
not  bound  by  its  acceptance  of  the  ordi- 
nance to  anything  beyond  the  terms  of 
the  ordinance,  and  the  answer  alleged 
that  the  road  could  not  be  constructed 
and  kept  in  repair  without  loss,  This, 
the  court  stated,  was  admitted  to  be  true 
by  the  demurrer  to  the  answer,  which 
was  overruled. 

It  may  be  noted  that  in  a  case  where 
the  franchise  was  granted  by  a  city  sub- 
ject to  its  right  to  order  extensions  and 
to  the  right  that  if  an  extension  was  not 
made  in  a  reasonable  time,  it  might  give 
another  company  the  exclusive  right  to 
build  it,  the  court  said :  "The  ordinance 
indicated  plainly  that  the  only  remedy 
which  the  city  had  then,  and  has  now, 
was  and  is  the  granting  to  some  other 
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eompany  the  right  to  maintain  street 
ears  upon  these  streets  as  to  which  exten- 
sions or  new  lines  had  been  ordered.  To 
my  mind,  that  is  the  only  remedy.  There 


is  no  power  in  the  city  council  to  compel 
the  construction  of  these  new  lines." 
Minneapolis  Street  R.  Co.  v.  Minneapolis 
(1911)  189  Fed.  455.  B.  B.  B. 


MISSISSIPPI   SUPREME   COURT. 
(Division  B.) 

SILVIO  G.  PARODI,  Exr.,  etc.,  of  Ann  T. 
Parodi,  Deceased,  et  al„  Appts., 

STATE  SAVINGS  BANK  OF  JACKSON. 

(113  Miss.  364,  74  So.  280.) 

Bm*  —  forwarding     collection     before 
receiving  money  —  recovery. 

A  bank  which  receives  for  collection  a 
draft  by  principal  on  agent,  and  forwards 
the  money  upon  receiving  a  check  which  it 
cannot  collect  because  of  the  agent's  inad- 
vertent omission  of  the  word  "agent"  from 
the  signature,  and  failure  of  the  drawee  be- 
fore the  check  is  corrected,  cannot  recover 
back  the  sum  paid  on  the  theory  that  the 
drawer  of  the  draft  was  responsible  for  neg- 
ligence of  the  agent  in  executing  the  check, 
for  other  cases,  see  Banks,  IV.  b.  2.  in  Dig. 

1-62  N.  8. 

(March  5,  1917.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Chancery  Court  for  Adams 
County  overruling  a  demurrer  to  the  com- 
plaint in  a  suit  to  recover  the  amount  al- 
leged to  have  been  erroneously  paid  on  a 
check.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  H.  Geisenberger,  W.  A. 
Geisenberger,  and  Truly  St  Truly,  for 
appellants : 

The  payment  of  the  draft  (whether  by 
check  or  cash)  releases  the  drawer  from 
further  liability. 

Planters*  Mercantile  Co.  v.  Armour  Pack- 
ing Co.  109  Miss.  470,  69  So.  293. 

Defendants  were  not  at  fault  in  the 
transaction  whereby  Baker's  check  was  ac- 
cepted by  the  bank  in  payment  of  the  draft. 

National  Bank  v.  American  Exch.  Bank, 
151  Mo.  320,  74  Am.  St.  Rep.  527,  52  S.  W. 
266;  Morris  v.  Eufaula  Nat.  Bank,  106  Ala. 
383,  18  So.  11;  San  Francisco  Nat.  Bank 
?.  American  Nat.  Bank,  5  Cal.  App.  408,  90 
Pac.  558;  Larsen  v.  Breene,  12  Colo.  480,  21 
Pac.  498;  Brown  v.  People's  Bank,  59  Fla. 
163,  52  L.R.A.(N.S.)  608,  52  So.  719;  Bank 
of  Antigo  v.  Union  Trust  Co.  149  111.  343, 

Note.  —  The  duty  of  a  bank  taking  paper 
for  collection  as  to  what  may  be  taken  in 
payment  thereof  is  discussed  in  the  note  to 
Brown  v.  People's  Bank,  52  L.R.A.(N.S.) 
652. 
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23  L.R.A.  611,  36  N.  E.  1029;  State  Bank 
v.  Byrne,  97  Mich.  178,  21  L.R.A.  753,  37 
Am.  St.  Rep.  332,  56  N.  W.  355;  Water- 
house  v.  Louisiana  Citizens'  Bank,  25  La. 
Ann.  77 ;  National  Bank  v.  Johnson,  6  N.  D. 
180,  69  N.  W.  49;  Fifth  Nat.  Bank  v.  Ash- 
worth,  123  Pa.  212,  2  L.R.A.  491,  16  AtL 
596;  Western  Brass  Mfg.  Co.  v.  Maverick, 
4  Tex.  Civ.  App.  535,  23  S.  W.  728;  Bradley 
Lumber  Co.  v.  Bradley  County  Bank,  124 
C.  C.  A.  175,  206  Fed.  41 ;  Ward  v.  Smith, 
7  Wall.  451,  19  L.  ed.  209;  Brown  v.  Peo- 
ple's Bank,  52  L.R.A.(N.S.)   652,  note. 

Sending  a  check  or  draft  direct  to  the 
drawee  bank  for  collection  constitutes  negli- 
gence on  the  part  of  the  collecting  bank. 

Qivan  v.  Bank  of  Alexandria,  —  Tenn. 
— ,  47  L.R.A.  270,  52  S.  W.  928;  Anderson 
v.  Rodgers,  53  Kan.  542,  27  L.R.A.  248,  36 
Pac.  1067;  Minneapolis  Sash  &  Door  Co.  v. 
Metropolitan  Bank,  76  Minn.  136,  44  L.R.A. 
504,  77  Am.  St.  Rep.  609,  78  N.  W.  980; 
Planters'  Mercantile  Co.  v.  Armour  Packing 
Co.  109  Miss.  470,  69  So.  293;  Brown  v. 
People's  Bank,  59  Fla.  163,  52  L.R.A.(N.S.) 
648,  52  So.  719,  59  Fla.  103. 

Messrs.  R.  F.  Reed  and  W.  C.  Wells, 
for  appellee: 

Baker  was  the  agent  of  defendants,  and 
his  principals  are  liable  for  the  loss  sus- 
tained by  plaintiff  from  his  negligence. 

Wilson  v.  Me-ne-chas,  40  Kan.  648,  20 
Pac.  468;  First  Nat.  Bank  v.  Linn  County 
Nat.  Bank,  30  Or.  296,  47  Pac.  614,  1  Am. 
Neg.  Rep.  159;  Zeigler  v.  Com.  10  Sadler 
(Pa.)  404,  22  W.  N.  C.  Ill,  14  Atl.  237; 
Mechem,  Agency,  §  236;  Norton,  Bills  & 
Notes,  416;  Lovett  v.  Cornwell,  6  Wend. 
369;  Pack  v.  Thomas,  13  Smedes  &  M.  11, 
51  Am.  Dec.  135. 

Cook,  P.  J.,  delivered  the  opinion  of  the 
court: 

The  appellants  are  the  executor  and  heirs 
of  Mrs.  Ann  T.  Parodi,  deceased,  who,  be- 
fore her  death,  was  a  resident  of  Genoa, 
Italy.  The  deceased  owned  real  estate  in 
Natchez,  Mississippi,  and  selected  E.  B. 
Baker,  a  resident  of  that  city,  as  her  agent 
to  collect  her  rents,  pay  taxes,  keep  her 
property  in  repair,  and  generally  to  look 
after  her  interests.  Mr.  Baker  had  col- 
lected rents,  which,  after  deducting  expen- 
ditures, amounted  to  about  $1,650.  This 
amount  had  been  deposited  to  the  credit  of 
"E.  B.  Baker,  Agent,"  in  the  First  Natchez 
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Bank.  Appellants  drew  on  E.  B.  Baker  for 
the  amount  due  by  him.  The  draft  was 
made  payable  to  the  order  of  the  Farmers' 
Loan  &  Trust  Company  of  New  York,  and 
in  due  course  reached  the  State  Savings 
Bank  of  Jackson,  Mississippi,  and  this 
bank,  appellee  here,  presented  same  to  E.  B. 
Baker  for  payment.  At'tached  to  the  draft 
was  a  receipt,  signed  by  the  executor  and 
all  the  heirs  of  the  deceased,  acquitting 
E.  B.  Baker  of  all  his  indebtedness  to  the 
estate  of  the  deceased.  Mr.  Baker  paid  the 
draft  by  his  two  personal  checks,  one  on  a 
Jackson  bank  and  the  other,  for  $1,220,  on 
the  First  Natchez  Bank.  The  collecting 
bank  accepted  these  checks,  marked  the 
draft  paid,  and  delivered  the  attached  re- 
ceipt to  E.  B.  Baker.  The  check  on  the 
Jackson  bank  was  paid,  but  the  check  on 
the  Natchez  bank  was  not  paid.  Returns 
from  the  Natchez  bank  were  that  E.  B. 
Baker  had  no  funds,  and  the  complainant 
alleges  that  E.  B.  Baker  had  inadvertently 
or  negligently  neglected  to  add  "agent"  after 
his  name.  It  seems  that  this  inadvertence 
was  cured,  and  the  check  was  again  for- 
warded for  collection  to  the  drawee  bank, 
but,  in  the  meantime,  the  Natchez  bank  had 
been  placed  in  the  hands  of  a  receiver,  and 
the  check  could  not  be  collected.  The  com- 
plainant bank  had,  in  the  meantime,  re- 
mitted to  the  drawers  of  the  draft,  and 
the  bill  of  complaint  seeks  to  recover  the 
amount,  and  is  based  on  the  claim  that 
Baker  was  the  agent  of  the  drawers,  acting 
within  the  scope  of  his  authority,  when  he 
signed  the  check,  and  neglecting  to  add 
"agent"  to  his  signature  was  the  cause  of 
its  failure  to  collect  the  check,  for  which 
negligence  Baker's  principals  were  responsi- 
ble. This,  we  think,  is  about  the  case  made 
by  the  bill  of  complaint,  to  which  appellants 
demurred.  The  demurrer  was  overruled; 
hence  this  appeal. 

It  was  insisted  by  complainant  below,  and 
it  is  insisted  here,  that  Baker's  omission  of 
the  word  "agent"  following  his  signature 
was  the  negligence  of  his  principals,  who 
were  Baker's  creditors,  seeking  to  collect 
his  indebtedness  to  them.  This  theory  is 
worked  out  this  way :  Baker  was  appointed 
by  appellants  to  collect  their  rents,  etc., 
and  to  account  to  them  for  the  balance  in 
his  hands  as  agent;  Bake»*  was  accounting, 
and  while  accounting  negligently  failed  to 
account,  to  the  damage  of  complainant.  We 
are  unable  to  approve  this  line  of  reasoning. 
The  agency  of  Baker  is  a  mere  incident, — 
he  is  a  debtor  to  his  principals,  not  because 
he  had  collected  the  rents  as  their  agent, 
but  because  he  had  failed  to  pay  the  amount 
collected  to  his  creditors.  As  expressed  by 
counsel  for  appellants,  the  drawers  of  the 
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draft  were  dealing  "at  arm's  length  with 
Baker," — he  was  indebted  to  them,  and  the 
fact  that  he  had  deposited  the  money  in 
bank  collected  as  agent  "cuts  no  ice,"    He 
might  as  well  have  put  the  good  money  col- 
lected in  one  pocket  and  a  like  amount  in 
counterfeit  money  in  another  pocket,  and 
by  paying  the  counterfeit  to  the  collecting 
bank,  thus  impose  a  liability  on  his  former 
principal,  on  the  theory  that  the  principal 
was  responsible  for  the  torts  of  its  agent 
while  acting  within  the  scope  of  his  em- 
ployment*    This  is  not  a  case  of  mere  ac- 
counting, but  it  is  a  case  where  the  collect- 
ing bank  has  chosen  to  accept  in  payment 
a  worthless  check,  instead  of  the  cash,  and 
must  accept  the  consequences  of  its  depar- 
ture from   the  terms   of   its   employment. 
Bank  of  Shaw  v.  Ransom,  112  Miss.  440, 
73  So.  280. 

The  above  theory  being  the  only  possible 
theory  upon  which  appellee  could  hope  to 
recover,  and  this  theory,  in  our  opinion, 
being  without  merit,  it  follows  that  the 
judgment  must  be  reversed  and  the  bill 
dismissed. 

Reversed  and  dismissed.  , 


NORTH  DAKOTA  SUPREME  COURT. 

UNITED   STATES   FIDELITY   &  GUAR- 
ANTY COMPANY,  Respt., 
v. 

CITIZENS'  STATE  BANK  OF  LANGDON, 

Appt. 

(36  N.  D.  16,  161  N.  W.  562.) 

Guardian  and  ward  —  trust. 

1.  Where  one  has  been  duly  appointed,  by 
a  court  of  competent  jurisdiction  as  guard- 
ian of  certain  wards,  and  takes  his  oath, 
executes  the  required  bond,  enters  on  the 
discharge  of  his  duties,  and  receives  as  such 
guardian  property,  money,  or  effects  of  his 
wards,  a  trust  relation  immediately  arises 
between  such  guardian  and  wards  for  the 

Headnotes  by  Gbage,  J. 

Note.  —  As  to  subrogation  of  a  surety 
who  has  paid  for  a  default  of  his  principal, 
see  L.R.A.  Indexes  under  the  title,  "Subro- 
gation," subtitle,  "Of  surety." 

The  liability  of  a  bank  for  failure  to  pre- 
vent misappropriation  of  funds  by  a  fidu- 
ciary is  discussed  in  the  note  to  Allen  v. 
Puritan  Trust  Co.  L.R.A.1915C,  518. 

The  identification  of  misapplied  trust 
funds  to  follow  and  recover  them  is  dis- 
cussed in  the  note  in  L.R.A.1916C,  21.  For 
notes  on  the  general  subject  of  following 
trust  property,  see  L.R.A.  Indexes,  under 
the  title,  "Trusts,"  subtitle,  "Following 
trust  property." 
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benefit  of  said  wards,  and  if  such  guardian 
squanders  such  trust  funds,  and  is  unable 
to  account  for  them,  and  is  insolvent,  an 
action  will  lie  by  said  wards  or  by  anyone 
subrogated  to  such  rights  of  action  against 
such  guardian  or  any  other  person  who  re- 
ceived any  of  such  trust  funds,  with  actual 
knowledge  at  the  time  of  so  receiving  that 
such  funds  were  held  in  trust. 
For  other  cases,  see  Gitardian  and  Ward,  II. 
in  Dig.  1-52  N.  6. 

SabrogaUon  —  surety    of    guardian  — 
rights  of  ward. 

2.  Where  one  was  duly  appointed  by  a 
court  of  competent  jurisdiction,  guardian 
of  certain  wards  and  their  estates,  and  duly 
qualifies,  takes  his  oath,  files  the  required 
bond,  enters  upon  the  discharge  of  his  du- 
ties, receives  property,  money,  or  effects  of 
his  wards,  and  thereafter  makes  default, 
and  squanders  such  trust  funds,  or  uses 
them  in  paying  his  own  private  debts,  and 
fails  to  account  for  such  trust  funds,  and 
is  found  by  the  court,  when  called  for  an 
account,  and  on  accounting  had,  to  be  in 
default  and  insolvent,  and  the  conditions 
of  the  surety  bond  become  operative  and 
binding  upon  such  surety,  and  such  surety 
responds  to  the  obligations  of  its  bond  and 
fully  discharges  its  liability  as  such  surety 
by  payment  of  the  amount  for  which  the 
guardian  so  defaulted,  to  the  amount  of  its 
obligation  required  to  make  good  such  de- 
fault, such  surety  is  subrogated  to  all  rights 
of  action  which  said  wards  might  have 
against  such  guardian  or  against  any  other 
person  who,  with  actual  knowledge  of  such 
trust  relations,  has  received  any  of  such 
trust  funds. 

For  other  cases,  see  Subrogation,   YI.  in 
Dig.  1-52  N.  B. 

Limitation     of     actions  —  guardian's 
bond  —  when  runs. 

3.  The  point  of  time  an  action  accrues 
against  the  surety  on  a  guardian  bond  is 
*hen  the  court,  upon  an  accounting  had, 
required  of  such  guardian,  thereafter  enters 
its  order  discharging  or  removing  such 
guardian.  After  three  years  have  elapsed 
from  the  time  of  making  such  order  dis- 
charging and  removing  such  guardian,  the 
right  of  action  against  sureties  on  such 
bond  in  barred  by  the  Statute  of  Limita- 
tions, and  not  otherwise. 

For  other  cases,  see  Limitation  of  Actions, 
II.  in  Dig.  1-52  N.  S. 

Same  —  action  against  guardian. 

4.  The  time  when  a  ward  may  bring  an 
action  against  his  guardian  is  any  time 
within  three  years  after  an  accounting  in 
court  of  such  guardian  has  been  had,  and  an 
order  made  by  such  court,  discharging  or 
removing  such  guardian,  and  the  same  rule 
applies  to  the  time  when  an  action  may  be 
Maintained  against  the  surety  on  a  guard- 
Jan  bond,  and  when  a  surety  may  maintain 
action  on  his  own  behalf  against  other  per- 
sons to  recover  back  the  estate. 

For  other  cases,  see  Limitation  of  Actions, 
HI.  in  Dig.  1-62  K  «. 
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(January  30,  1917.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Cavalier  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  certain  trust  funds  alleged  to  have 
been  wrongfully  taken  and  appropriated  by 
defendant  to  his  own  use.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  M.  Price,  for  appellant: 

In  order  to  establish  a  constructive  trust 
and  to  recover  upon  it,  the  plaintiff  must 
show  breach  of  the  trust  by  Poppe,  and  that 
the  bank,  either  collusively  or  with  knowl- 
edge of  his  intended  breach  of  the  trust,  re- 
ceived the  money. 

Gray  v.  Farmers'  Exch.  Bank,  105  Cal. 
60,  38  Pac.  519;  Lathrop  v.  Bampton,  31 
Cal.  17,  89  Am.  Dec.  141 ;  Leyda  v.  Reavis, 
77  Neb.  695,  110  N.  W.  642;  Perry,  Trusts, 
§  815;  Fifth  Nat.  Bank  v.  Hyde  Park,  101 
111.  595,  40  Am.  Rep.  218;  Goodwin  v. 
American  Nat.  Bank,  48  Conn.  551;  Smith 
v.  Des  Moines  Nat.  Bank,  107  Iowa,  620,  78 
N.  W.  238;  Gate  City  Bldg.  &  L.  Asso.  v. 
National  Bank,  126  Mo.  82,  27  L.R.A.  406, 
47  Am.  St.  Rep.  633,  28  S.  W.  633;  Van 
Hoose  v.  Bush,  54  Ala.  353;  Sutherland  v. 
Brush,  11  Am.  Dec.  387,  note. 

In  the  case  of  a  constructive  or  implied 
trust,  except  where  the  trust  is  imposed  on 
the  ground  of  fraud  which  is  not  immedi- 
ately discovered,  or  there  has  been  a  fraud- 
ulent concealment  of  the  cause  of  action, 
the  statute  begins  to  run  in  favor  of  the 
party  chargeable  as  trustee  from  the  time 
when  the  wrong  is  done  by  which  he  became 
thus  chargeable,  or  the  time  when  the  bene- 
ficiary can  assert  his  rights. 

25  Cyc.  1158;  McDowell  v.  Goldsmith,  6 
Md.  319,  61  Am.  Dec.  305;  Jewell  v.  Jewell, 
139  Mich.  578,  102  N.  W.  1059;  Stillwater 
&  St.  P.  R.  Co.  v.  Stillwater,  66  Minn.  176, 
68  N.  W.  836;  Merton  v.  O'Brien,  117  Wis. 
437,  94  N.  W.  340;  Buttles  v.  De  Baun,  116 
Wis.  323,  93  N.  W.  5;  Nougues  v.  Newlands, 
118  Cal.  102,  50  Pac.  386;  Broder  v.  Conk- 
lin,  121  Cal.  282,  53  Pac  699;  Saum  v. 
Coffelt,  79  Va.  510;  Cooper  v.  Cooper,  61 
Miss.  676;  Lammer  v.  Stoddard,  103  N.  Y. 
672,  9  N.  E.  328. 

The  statute  runs  against  the  minors  not- 
withstanding their  infancy,  because  of  the 
fact  that,  during  the  period  of  minority, 
they  were  represented  by  the  guardian,  who 
had  the  authority  to  sue. 

Perry,  Trusts,  §  815;  Coleman  v.  Walker, 
3  Met.  (Ky.)  65,  77  Am.  Dec.  163;  Worthy 
v.  Johnson,  10  Ga.  358,  54  Am.  Dec.  393; 
Moore  v.  Armstrong,  10  Ohio,  11,  36  Am. 
Dec.  63;  Smilie  v.  Biffle,  2  Pa.  St.  52,  44 
Am.  Dec.  156;  Shelby  v.  Shelby,  Cooke 
(Tenn.)  179,  6  Am.  Dec  686;  Pom.  Eq.  Jur. 
$  1048. 
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While  many  of  the  rights  of  a  surety  de- 
pend upon  payment  by  him,  he  possesses 
many  before  payment;  and  such  rights  have 
their  inception  as  soon  as  he  executes  the 
instrument. 

McConnell  v.  Scott,  15  Ohio,  401,  45  Am. 
Dec.  583;  Howell  v.  Cobb,  2  Coldw.  104,  88 
Am.  Dec.  591;  Ramsay  v.  Gervais,  2  Bay, 
145,  1  Am.  Dec.  635;  Pride  v.  Boyce,  Rice, 
Eq.  275,  33  Am.  Dec.  78;  Dobie  v.  Fidelity 
&  G.  Co.  95  Wis.  540,  60  Am.  St.  Rep.  135, 
70  N.  W.  482;  Bishop  v.  Day,  13  Vt.  81, 
37  Am.  Dec.  582;  Nelson  v.  Webster,  72 
Neb.  332,  68  L.R.A.  513,  117  Am.  St.  Rep. 
799,  100  N.  W.  411. 

Messrs.  Mclntyre  &  Burtness  and  Scott 
Rex,  for  respondent: 

Defendant's  wrongful  act  in  appropriat- 
ing this  money  rendered  it  prima  facie  liable 
to  the  wards  ( and  to  plaintiff,  suing  in  their 
place)  for  the  full  amount  so  wrongfully 
appropriated  by  it. 

Squire  v.  Ordemann,  194  N.  Y.  394,  87 
N.  E.  435;  Northern  Trust  Co.  v.  First  Nat. 
Bank,  33  N.  D.  1,  156  N.  W.  212,  25  N.  D. 
74,  140  N.  W.  705 ;  Empire  State  Surety  Co. 
v.  Nelson,  141  App.  Div.  850,  126  N.  Y. 
Supp.  453;  United  States  Fidelity  &  G.  Co. 
v.  Adoue,  104  Tex.  379,  37  L.R.A.(N.S.) 
409,  137  S.  W.  648,  138  S.  W.  383,  Ann.  Cas. 
1914V,  667;  Boone  County  Bank  v.  Byrum, 
68  Ark.  71,  56  S.  W.  532;  National  Surety 
Co.  v.  State  Sav.  Bank,  14  L.R.A.(N.S.) 
155,  84  C.  C.  A.  187,  156  Fed.  21,  13  Ann, 
Cas.  421. 

The  Statute  of  Limitations  does  not  be- 
gin to  run  until  a  cause  of  action  has 
accrued  in  favor  of  a  party  who,  at  the 
moment,  has  a  legal  right  to  sue  on  it. 

Re  Hamlin,  133  Wis.  140, 17  L.R.A.(N.S.) 
1189,  126  Am.  St.  Rep.  938,  113  N.  W.  411; 
Gronna  v.  Goldammer,  26  N.  D.  122,  143 
N.  W.  394,  Ann.  Cas.  1916A,  165;  Boone 
County  Bank  v.  Byrum,  68  Ark.  71,  56  S.  W. 
532. 

Grace,  J.,  delivered  the  opinion  of  the 
court: 

This  case  is  appealed  from  a  judgment  of 
the  district  court  of  Cavalier  county  in 
favor  of  the  plaintiff  and  against  the  de- 
fendant. The  complaint  in  the  case  is  in 
effect  as  follows: 

That  the  plaintiff  is  a  foreign  corporation, 
licensed  to  do  business  in  the  state  of  North 
Dakota,  and  its  business  is  that  of  furnish- 
ing surety  bonds.  That  defendant  is  a 
banking  corporation  engaged  in  business  at 
Langdon,  North  Dakota. 

That  F.  W.  Poppe  was  appointed  guardian 
of  Charles  E.  Hommel,  Izatta  M.  Hommel, 
Lee  Roy  Hommel,  and  Albert  E.  Hommel, 
minors,  on  January  26,  1904,  and  of  their 


estates,  and  on  April  9,  1914,  duly  qualified 
as  such  guardian  and  gave  a  bond  in  the 
sum  of  $6,500,  executed  by  the  plaintiff  as 
surety,  which  bond  was  approved  by  the 
county  court,  and  at  all  times  mentioned 
was  in  full  force  and  effect. 

Charles  E.  Hommel  was  born  March  21, 
1884.     Izatta  M.  Hommel  was  born  Febru- 
ary 17,  1891.     Lee  Roy  Hommel  was  born 
November  29,   1883.     Albert  Hommel  was 
born  February  6,  1897.     Charles  E.  Hom- 
mel died  at  Langdon,  North  Dakota,  October 
3,  1907,  unmarried  and  intestate,  and  his 
sole    heirs    were    Grace    Mellen,    formerly 
Grace    Hommel,     Izatta    Foote,     formerly 
Izatta  Hommel,  Lee  Roy  Hommel,  and  Al- 
bert H.  Hommel.   That  certain  assets  of  the 
estates  of  said  minors  came  to  the  hands  of 
Poppe  as  guardian,  to  wit,  money  in  the 
sum  of  $2,500  and  upwards,  a  portion  of 
which,  to  wit,  $1,220,  was  invested  by  him 
on  May  21,  1904,  in  a  certain  note  and  mort- 
gage then  purchased  by  him  from  the  de- 
fendant  for   purposes   of   investment,    and 
which  was  then  assigned  to  him   as  such 
guardian   by   defendant.     That   thereafter, 
on  November  14,  1904,  said  Poppe  resold 
said  mortgage  to  defendant,  and  the  defend- 
ant wrongfully  retained,  took,  and  applied 
$1,061.05    of    the   purchase   price    of    such 
mortgage,  well  knowing  that  same  was  then 
and  there  a  part  of  such  trust  funds  in  the 
hands  of  Poppe,  in  payment  of  certain  debts 
due  and  owing  from  said  Poppe   individ- 
ually to  the  defendant.    That  the  defendant 
then   and  there  well  knew  that  the   said 
funds  were  trust  funds.     That  Poppe  had 
no  right  or  authority  to  permit  defendant 
to  retain  and  appropriate  same  to  the  pay- 
ment of  Poppe's  individual  debts.    That  the 
defendant  then  and  there  became  indebted 
to  the  said  minors,  their  legal  representa- 
tives and  assigns,  and  liable  to  repay  and 
pay  over  the  sum  to  them,  together  with 
interest  thereon,  from  the  time  defendant 
so  wrongfully  retained,  took,  and   applied 
the  same. 

That  such  proceedings  were  had  on  No- 
vember 12,  1912,  in  the  guardianship  mat- 
ters of  said  Poppe,  as  guardian  aforesaid. 
That   it   was   adjudicated   in    said    county 
court  that  said  Poppe  was  indebted  aa  such 
guardian   to   the   estate   of   said  Lee    Roy 
Hommel  in   the  sum  of  $1,021.10,    to    the 
estate   of  Albert  Hommel  in  the   Bum    of 
$537.32,  indebted  to  Izatta  Hommel,    now 
Foote,  in  the  sum  of  $1,246.28,  and  to  the 
estate  of  Charles  B.  Hommel  in  the  Bum  of 
$874.88. 

The  said  Poppe  was  removed  aa  such. 
guardian.  That  said  Poppe  is  now,  and.  for 
a  long  time  has  been,  insolvent.  That  lie 
wholly  neglected  and  failed  to  pay  tlie  sum 
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due  to  said  minors,  and  that  by  virtue  of 
its  liability  so  to  do  under  the  bonds  exe- 
cuted by  it,  plaintiff  paid  to  the  several 
persons  entitled  thereto  the  sums  adjudged 
to  be  due  from  said  Poppe  to  Lee  Roy  Hom- 
mel, Albert  Hommel,  Izatta  Hommel,  now 
Foote,  and  the  estate  of  Charles  E.  Hommel. 
That  by  reason  of  the  premises  and  as- 
signments, duly  executed  to  it  by  said  per- 
sons, plaintiff  has  become  and  is  subrogated 
to  all  the  rights  of  said  wards  to  have  and 
recover   of    and    from    the    defendant    the 
moneys  mentioned  as  wrongfully  taken  and 
appropriated  by  defendant  to  his  own  use. 
That  plaintiff  has  demanded  payment  and 
an  accounting  from  defendant  of  the  afore- 
said moneys;  and  that  defendant  has  neg- 
lected to  pay  over  or  account  to  the  plaintiff 
for  same. 

Plaintiff  demands  an  accounting  against 
defendant  and  judgment  for  $1,061.05,  and 
interest  from  November  14,  1004,  and  the 
costs,  to  which  complaint  the  defendant  an- 
swered, first  interposing  a  general  denial, 
and,  further  answering  the  complaint,  ad- 
mits that  on  May  21,  1004,  the  said  Poppe 
purchased  a  certain  note  and  mortgage  from 
defendant  of  the  value  and  for  the  agreed 
purchase  price  of  $1,220,  and  further  admits 
that  on  November  14,  1904,  this  defendant 
repurchased  aforesaid  mortgage  from  said 
Poppe,  and  alleges  the  fact  to  be  that  the 
repurchase  of  said  mortgage  by  this  defend- 
ant was  in  good  faith,  for  a  valuable  consid- 
eration, before  maturity  thereof,  and  with- 
out knowledge  and  notice  of  the  rights  or 
equities,  if  any,  of  the  Hommel  minors 
therein  or  thereof,  or  of  the  plaintiff  herein. 
Defendant  further  alleges  that  the  plain- 
tiff's cause  of  action  did  not  accrue  within 
aix  years  prior  to  the  commencement  of  this 
action. 

Statement  of  facts: 

In  April,  1004,  the  plaintiff  executed  the 
bond  in  the  sum  of  $6,500  of  one  F.  W. 
Poppe,  as  guardian  of  Charles,  Izatta,  Lee 
Roy,  and  Albert  Hommel,  minors;  Poppe 
having  been  appointed  by  the  county  court 
of  Cavalier  county  as  guardian  for  such 
minors.  Poppe  deposited  $2,500  of  these 
guardianship  funds  in  the  defendant  bank 
May  10,  1904.  The  account  was  opened  as 
"F.  W.  Poppe,  Guardian  for  Hommel 
Minora"  May  21,  1904,  Poppe  purchased  a 
note  from  defendant  for  $1,220,  secured  by 
real  estate,  which  note  and  mortgage  were 
purchased  by  said  Poppe  as  such  guardian 
as  an  investment  for  part  of  the  funds  of 
the  Poppe  wards.  November  14,  1904,  said 
Poppe  resold  this  mortgage  to  the  defendant 
bank  for  $1,268,  being  the  face  of  the  mort- 
gage and  accrued  interest.  Defendant,  dur- 
ing the  same  day  said  note  and  mortgage  J 
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were  resold  to  it  by  Poppe,  received  from 
Poppe  the  sum  of  $1,061.05  in  payment  of 
a  private  debt  which  Poppe  owed  the  bank. 

The  court  before  whom  this  case  was 
tried,  being  the  Honorable  Chas.  M.  Cooley, 
judge  of  the  first  judicial  district,  made  cer- 
tain findings  of  fact,  numbered  from  1  to 
15,  both  inclusive,  covering  and  including 
all  the  issues  of  fact  in  this  case,  and  which 
are  too  lengthy  to  be  set  out  in  this  opinion. 

The  defendant  made  due  exception  to  all 
such  findings  of  fact  made  by  said  court, 
and  in  turn  proposed  certain  findings  of 
fact  on  behalf  of  the  defendant,  all  of  which 
were  denied  by  the  court,  and  which  were 
numbered  from  4  to  31,  inclusive. 

We  have  carefully  read  and  studied  each 
and  all  of  the  proposed  findings  of  fact  sub* 
mitted  by  the  defendant,  and  have  concluded 
that  the  trial  court  was  not  in  error  in 
denying  such  and  all  of  defendant's  pro- 
posed findings  of  fact,  for  the  reason  that 
the  substance  of  them,  where  material  and 
proper,  are  included  in  the  findings  of  fact 
made  by  the  court,  and  where  the  substance 
of  any  of  defendant's  proposed  findings  of 
fact  was  not  included  in  the  court's  findings 
of  fact,  such  part  was  by  the  court  properly 
excluded  and  denied.     We  have  examined 
with  much  care  the  findings  of  fact  of  the 
court,  and  they  coincide  with  what  we  be* 
lieve  should  be  the  true  findings  of  fact  in 
this  case.     We  have  examined  the  record 
in  this  case,  we  have  examined  the  tran- 
script of  the  testimony,  and  have  studied 
the  briefs  of  the  attorneys,  and  from  such 
examination  of  the  record  we  have  come  to 
the  conclusion  and  found  the  facts  to  be  as 
stated   by   the  trial   court,   and  therefore 
adopt  the  findings  of  the  trial  court  as  our 
findings  of  fact  in  this  case.    This  case  is 
one  in  particular  where  the  findings  of  the 
trial  court  should  receive  serious  considera- 
tion for  the  reason  that  it  is  one  which  re- 
quires weighing  of  testimony  of  different 
witnesses  for   the  purpose  of  determining 
their  credibility.     One  of  the  witnesses,  it 
is  conceded,  has  squandered  the  trust  funds 
of  his  wards,  another  of  the  witnesses  in 
two  different  actions  concerning  this  matter 
has  given  testimony  in  such  cases  that  dia- 
metrically conflicted,  and  there  was  other 
testimony  in   the  case,  coming  from  wit- 
nesses, that  required  to  be  weighed  with 
great  care.    And  the  court  in  this  case,  hav- 
ing had  an  opportunity  to  see  these  wit- 
nesses, hear  them  testify,  see  their  demeanor 
on  the  stand  and  their  actions,   and  the 
willingness    or    unwillingness    with    which 
they  testified,  was  in  a  superior  position  to 
determine  the  credibility  of  all  witnesses  in 
this  particular  case  and  the  weight  to  be 
accorded  to  their  testimony  than  we.    Hav- 
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ing  come  to  this  conclusion,  we  agree  with 
the  trial  court  in  its  findings  of  fact  and 
adopt  them  as  our  findings  of  fact  in  this 
case.  See  Christianson  v.  Farmers*  Ware- 
house Asso.  5  N.  D.  438,  32  L.R.A.  730,  67 
N.  VV.  300. 

Having  thus  adopted  the  trial  court's  find- 
ings of  fact,  we  proceed  to  analyze  this  case 
and  these  facts  and  determine  the  principles 
of  law  which  we  believe  should  govern  in 
this  class  of  case.  The  three  main  questions 
of  law  to  be  applied  relate  to  subrogation, 
trust  relation,  and  the  Statute  of  Limita- 
tion. Before  proceeding  to  discuss  these 
three  main  questions  or  propositions  we 
may  refer  to  the  matter  of  plaintiff's  de- 
mand before  the  bringing  of  this  suit,  and 
we  think  that,  if  the  demand  was  at  all  nec- 
essary, the  letter,  "exhibit  E,"  received  by 
the  defendant  from  Scott  Rex,  then  attor- 
ney for  the  plaintiff,  was  quite  sufficient, 
and  it  is  held  from  all  the  testimony  relat- 
ing to  the  making  of  a  demand  that  such 
demand  was  made. 

Proceeding  now  to  the  discussion  of  the 
question  of  subrogation  of  the  plaintiff  to 
the  rights  of  the  cestuis  que  trustent  and  to 
their  powers,  privileges,  and  right  of  action 
against  Poppe,  the  guardian,  for  any  prop- 
erty, money,  or  effects  spent  and  unac- 
counted for  by  him  from  their  estate,  we 
say  that  the  plaintiff  in  this  action  is  enti- 
tled to  be  wholly  and  entirely  subrogated 
thereto;  the  plaintiff  was  surety  upon  the 
bond  of  Poppe  in  the  sum  of  $6,500,  wherein 
said  Poppe  was  guardian  for  said  minors 
and  their  estates;  that  the  estates  of  said 
minors  collectively  amounted  to  several 
thousand  dollars;  that  said  bond  was  duly 
given  in  order  to  insure  the  full  perform- 
ance of  all  the  duties  which  said  Poppe  as 
such  guardian  owed  to  his  wards,  including 
full  accounting  to  them  of  all  property, 
moneys,  and  effects  which  might  come  into 
his  possession  during  the  time  he  was  act- 
ing as  guardian.  The  testimony  shows  that 
Poppe,  as  such  guardian,  squandered  a 
great  deal — in  fact,  nearly  all — of  such 
trust  property  as  came  into  his  hands,  and 
that  at  a  full  accounting  had  in  the  county 
court  upon  a  petition  of  some  of  the  wards 
it  was  shown  that  he  was  greatly  indebted 
to  his  different  wards,  and  that  he  was  un- 
able to  pay  such  indebtedness,  and  that  he 
was  insolvent  and  financially  irresponsible 
and  bankrupt;  that  the  plaintiff  herein  was 
notified  of  the  default  and  delinquency  of 
the  said  Poppe  to  account  for  the  funds  of 
the  estates  of  the  wards  and  of  his  inability 
to  do  so,  and  that  the  conditions  of  its  obli- 
gations as  surety  for  Baid  Poppe  had  become 
binding  and  operative  upon  it.  The  plain- 
tiff,  as   such  surety,   promptly   and  fully, 
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under  and  by  virtue  of  its  obligations  as 
such  surety,  did  wholly  and  entirely  pay  all 
the  amounts  found  by  the  county  court  after 
such  full  accounting  to  be  due  and  owing 
from  Poppe  as  such  guardian  to  each  and 
all  of  liia  said  wards,  and  immediately 
thereby,  by  reason  of  the  plaintiff's  full  per- 
formance of  its  full  obligations  as  such 
surety,  became  subrogated  to  all  the  rights 
of  action  or  right  of  accounting,  or  rights 
of  property,  money,  or  effects,  which  might 
have  been  claimed  by  the  said  wards  against 
the  said  Poppe  as  such  guardian  and  holder 
of  such  trust  funds,  and  against  anyone  else 
to  whom  Poppe,  as  such  guardian,  had  per- 
mitted such  trust  property  and  money  to 
pass  to  or  become  acquired  by  in  prejudice 
to  the  rights  of  said  minors,  who  had  knowl- 
edge of  the  trust  relations  existing  between 
Poppe  and  his  said  wards  at  the  time  any 
such  parties  acquired  any  such  interest  in 
said  trust  funds.  For  authority  on  this 
subject  see  State  ex  rel.  Miller  v.  Buttzville 
State  Bank,  26  N.  D.  196,  144  N.  W.  105; 
Gronna  v.  Goldammer,  26  N.  D.  122,  143 
N.  W.  394,  Ann.  Cas.  1916A,  165. 

We  will  now  consider  the  second  impor- 
tant question;  to  wit,  trust  relations.  It 
must  be  considered  as  true  that,  where  one 
is  appointed  as  guardian  for  the  person  and 
estates  of  minors  by  order  of  a  competent 
court,  and  after  such  appointment  duly 
qualifies,  takes  his  oath  of  office,  furnishes 
bond,  enters  upon  the  discharge  of  his 
duties,  a  trust  relation  immediately  arises 
between  such  guardian  and  his  wards,  and 
that  he  becomes  responsible  and  accountable 
to  them  for  all  of  the  property,  moneys,  or 
effects  or  things  of  value  that  may  belong 
to  said  wards  and  which  come  into  the  pos- 
session and  under  the  control  of  said  guard- 
ian for  them,  and  that  said  wards  can  also, 
as  a  general  rule,  hold  all  other  persons  re- 
sponsible who,  having  knowledge  of  the 
trust  relations  existing  between  such  guard- 
ian and  wards,  secure  to  themselves  any  of 
such  property  against  the  interest  of  said 
wards. 

We  will  now  mention  the  testimony  in 
this  case  to  determine  whether  or  not  de- 
fendant herein  had  actual  knowledge  of  the 
trust  relations  which  existed  at  all  times 
mentioned  in  this  case.  It  is  established 
conclusively  by  the  testimony  that  during 
the  month  of  May,  1904,  Poppe,  as  such 
guardian,  received  the  sum  of  $2,500  of  his 
wards'  money,  which  he  deposited  in  the 
defendant  bank  under  a  deposit  account 
known  and  designated  as  "F.  W.  Poppe, 
Guardian,"  and  that  another  deposit  was 
made  by  Poppe  as  such  guardian  to  said 
account  in  April,  1905,  for  the  sum  of  about 
$1,600.    Poppe,  the  guardian,  testified  in  a 
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deposition  in  a  former  action  regarding 
these  trust  funds,  in  answer  to  questions 
propounded  to  him,  that  he  received  certain 
funds  of  said  wards  soon  after  he  qualified 
as  such  guardian,  that  were  deposited  in  the 
Citizens'  State  Bank  of  Langdon,  the  de- 
fendant in  this  case;  that  said  account  was 
carried  in  said  bank  as  guardian  for  Hom- 
mel  minors  under  the  name  of  "F.  W. 
Poppe,  Guardian  for  Hommel  Minors;1' that 
he  drew  checks  on  said  account  from  time 
to  time.  The  testimony  of  Milne  in  this 
regard,  in  answer  to  direct  questions  of 
counsel  for  plaintiff,  is  in  substance  as  fol- 
lows: Milne,  cashier  of  the  defendant  bank, 
admits  in  his  testimony,  shown  on  page  44 
of  the  transcript,  that  Poppe  had  made 
statements  to  Milne  and  gave  Milne  to  un- 
derstand that  he  was  guardian  for  the 
Hommel  children. 

On  page  45  of  the  transcript  Milne  testi- 
fies as  follows: 

Q.  You  knew  he  had  just  been  recently 
appointed  as  guardian  for  those  children; 
that  is,  you  knew  he  had  just  been  appointed 
that  spring? 

A.  Oh,  no;  he  had  been  guardian  a  year 
or  two  years  then. 

Q.  He  told  you  that,  did  he? 

A.  Yes,  sir. 

Q.  At  that  time,  November  14,  1904? 

A.  Yes. 

Q.  That  he  had  been  guardian  for  them 
for  two  years? 

A.  About  two  years  he  thought. 

Q.  They  were  all  out  there  at  that  time? 

A.  Yea. 

The  ledger  account  of  F.  W.  Poppe,  guard- 
ian, which  is  introduced  in  evidence  as  a 
true  copy  taken  from  defendant's  ledger 
used  in  its  bank,  shows  for  itself  that 
$2,500.58,  $1,609,  and  other  deposits  were 
deposited  with  defendant  bank  under  the 
title  of  "F.  W.  Poppe,  Guardian."  It  also 
Bhows  the  cheeking  out  of  these  deposits  at 
various  times  by  F.  W.  Poppe,  guardian. 
Among  the  checks  drawn  out  was  one  for 
$1,220,  payable  to  the  defendant,  dated  May 
21.  1904,  payable  to  J.  D.  Milne,  cashier, 
signed  by  Fred  W.  Poppe,  guardian  for 
Hommel  minors,  marked  "Exhibit  K."  At 
the  time  this  check  was  issued  Poppe  had 
been  guardian  of  the  children  sinee  April, 
1904.  It  is  conceded  by  the  testimony  said 
check  was  given  for  the  purchase  of  a  cer- 
tain note  and  mortgage  as  an  investment 
for  some  of  the  funds  of  the  Hommel 
minors,  for  whom  Poppe  was  guardian,  and 
that  said  mortgage  was  assigned  by  the  de- 
fendant to  F.  W.  Poppe,  as  such  guardian ; 
that  F.  W.  Poppe  resold  said  mortgage  as 
such  guardian  to  defendant  bank  in  the 
month  of  November,  1904. 

L.R.A.1918E. 


It  is  net  necessary  to  proceed  further  with 
the  discussion  of  the  analysis  of  this  testi- 
mony. The  record  is  complete  and  abun- 
dantly shows  that  the  defendant  bank  knew 
at  the  time  of  the  depositing  the  $2,500  that 
such  $2,600  was  a  trust  fund.  It  so  showed 
on  the  defendant's  books,  and  defendant  had 
complete  and  actual  knowledge  of  the  trust 
relations  existing  between  Poppe  as  such 
guardian  and  his  minor  wards  also  at  the 
time  it  received  their  deposits  into  its  bank, 
and  at  the  time  it  sold  Poppe,  as  guardian, 
the  note  and  mortgage  for  $1,220,  and  re- 
ceived his  check  as  such  guardian  of  such 
minors  therefor,  and  at  the  time  when  it 
repurchased  said  note  and  mortgage  in  No- 
vember, 1904.  It  is  also  shown  that  defend- 
ant on  or  about  November  21,  1904,  when  it 
purchased  said  note  and  mortgage  for 
$1,268,  claimed  to  have  paid  the  defendant 
on  said  day  the  full  amount  of  the  note  and 
mortgage  in  cash,  and  in  addition  thereto 
claimed  to  have  paid  him  the  amount  of  a 
certain  certificate  of  deposit  for  the  sum  of 
$625,  deposited  with  defendant  bank  by 
F.  W.  Poppe,  as  administrator  of  the  estate 
of  Charles  Hommel,  deceased,  in  all  be- 
tween $1,800  or  $1,900,  all  of  which  were 
trust  funds.  It  is  also  shown  that  on  the 
same  day  Poppe  paid  the  defendant  bank 
$1,061.05  of  Poppe's  own  private  debts. 

In  Exhibit  A,  Poppe's  deposition,  taken 
in  a  former  ease  and  introduced  as  evidence 
in  this  case,  questions  were  asked  Poppe  as 
follows : 

Q.  Were  you  indebted  individually  to  the 
defendant  bank  at  the  time  they  purchased 
this  mortgage  from  you  ? 

A.  I  was  indebted.  I  do  not  remember 
just  what  time  that  was. 

Q.  In  1904  can  you  state  what  became  of 
the  purchase  price  which  the  bank  paid  or 
agreed  to  pay  you  on  the  repurchase  of  this 
mortgage  from  you? 

A.  I  think  it  squared  up  some  old  debts 
that  I  owed  the  bank  and  other  parties  that 
the  bank  had  taken  the  paper. 

Q.  Milne  testified  on  the  trial  of  the 
case,  to  which  I  have  heretofore  referred, 
that  the  amount  of  your  individual  indebt- 
edness which  was  taken  up  and  paid  out  of 
the  proceeds  of  this  check  was  the  sum  of 
$1,061.05.  Is  that  substantially  in  accord- 
ance with  your  recollections? 

A.  Yes;  I  think  I  owed  them  somewhere 
along  there. 

Milne,  in  his  testimony  in  the  former 
case,  testified  as  follows: 

Q.  Was  there  a  written  assignment  of  this 
mortgage  executed  to  Mr.  Poppe? 

A.  Yes;  as  guardian. 

Q.  How  was  that  repurchase  price  of 
$1,268.80  paid? 
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A.  I  do  not  remember  how  it  was  all  paid. 

Q.  Your  books  will  show? 

A.  No. 

Q.  Well,  how  was  part  paid,  do  you  re- 
member ? 

A.  Part  of  it  was  redeposited  and  part 
was  paid  in  cash  and  a  portion  of  it  went 
to  the  bank. 

Q.  What  part  of  the  proceeds  went  to  the 
bank,  how  much? 

A.  $1,061.05. 

Q.  Did  that  sum,  $1,061.05,  go  in  liquida- 
tion? Was  it  applied  in  liquidation  of 
debts  that  Mr.  Poppe  owed  the  bank  indi- 
vidually ? 

a.  xes. 

Q.  And  that  was  on  November  14,  1904, 
was  it? 

a.  jl  es. 

Q.  At  the  time  this  mortgage  was  repur- 
chased by  the  bank  from  Mr.  Poppe  on 
November  14,  1904,  was  a  reassignment  exe- 
cuted by  Mr.  Poppe  to  the  bank? 

A.  There  was. 

Q.  I  will  ask  you  whether  your  bank,  di- 
rectly or  indirectly,  in  any  manner,  way, 
shape,  or  form  had  benefit  of  any  of  the 
proceeds  of  the  repurchase  of  that  mortgage 
except  or  in  addition  to  the  sum  of 
$1,061.05. 

A.  They  did  not. 

Q.  Did  you  act  for  the  bank  in  the  matter 
of  the  repurchase  of  this  mortgage  ? 

A.  Yes,  sir. 

Q.  And  of  application  of  its  proceeds? 

A.  Yes,  sir. 

Milne,  the  cashier  of  the  bank,  testified 
that  Poppe,  at  the  time  he  resold  said  mort- 
gage to  the  bank,  claimed  to  have  coming 
from  the  minor  wards  $1,200  or  more. 

At  this  time  Poppe  had  only  been  guard- 
ian a  little  more  than  six  months,  and  in 
his  deposition  testified  as  follows: 

Q.  Were  the  children  for  whom  you  were 
guardian  at  that  time  owing  you  any 
money  ? 

A.  Not  to  any  amount,  I  do  not  think. 

This  was  at  the  time  the  mortgage  was 
repurchased  at  the  defendant  bank.  The 
defendant  in  this  case  does  not  deny  receiv- 
ing the  $1,061.05  from  Poppe,  which  was 
applied  to  Poppe's  own  individual  debts 
upon  the  same  day  the  bank  repurchased  the 
mortgage,  but  the  defendant  claimed  it  paid 
Poppe  all  these  trust  funds  in  cash,  and 
that  he  went  out  for  several  hours,  and  then 
returned  and  paid  the  $1,061.05  in  cash  on 
his  individual  debts,  and  defendant  takes 
the  position  that  it  had  no  knowledge  of 
whether  the  $1,061.05  paid  them  was  part 
of  the  trust  fund  which  it  paid  Poppe  on 
the  same  day,  or  whether  it  was  other 
money  than  the  money  it  had  paid  him.    It 


having  been  conclusively  shown  by  all  the 
testimony  in  the  case  that  the  defendant 
bank  had  actual  knowledge  at  all  times  of 
the  trust  fund  in  question,  the  burden  of 
proof  is  on  it  to  show  that  the  $1,061.05 
received  by  it  within  a  few  hours  after  it 
claimed  to  have  paid  all  such  trust  funds 
to  Poppe  was  not  part  of  the  trust  fund. 
We    have    discussed    the    testimony    quite 
lengthily.     The  correct   rule  in  equity  is, 
wherever  property,  real  or  personal,  which 
is  already  impressed  with  or  subject  to  a 
trust  law  of  any  kind,  express  or  by  opera- 
tion of  law,  is  conveyed  or  transferred  by 
the  trustee,  not  in  the  course  of  executing 
or  carrying  into  effect  the  terms  of  an  ex- 
press trust,  or  that  which  devolves  from  a 
trustee  to  a  third  person,  who  is  a  mere 
volunteer,  or  who  is  a  purchaser  with  actual 
or   constructive  notice   of  the   trust,   such 
heir  or  devisee,  successor,  or  other  volun- 
tary   transferee,    or    such    purchaser    with 
notice,  acquires  and  holds  the  property  sub- 
ject to  the  same  trust  which  before  existed, 
and  becomes  himself  a  trustee  for  the  origi- 
nal beneficiary.     It  is  not  necessary  that 
such  transferee  should  be  guilty  of  positive 
fraud,  or  should  actually  intend  a  violation 
of  the  trust  obligation;  it  is  sufficient  that 
he  acquired  property  upon  which  a  trust  is 
in  fact  impressed,  and  that  he  is  not  a  bona 
fide  purchaser  for  a  valuable  consideration 
and   without  notice.     This   universal  rule 
forms  the  protection  and  safeguard  of  the 
rights  of  beneficiaries  in  all  kinds  of  trust; 
it  enables  them  to  follow  trust  property  as 
long  as  it  can  be  identified  into  the  hands 
of  all  subsequent  holders  as  long  as  they 
had  positive  knowledge.    See  Pom.  Eq.  Jur. 
§  1048;  Cavin  v.  Gleason,  105  N.  Y.  262,  11 
N.  E.  504;   Holmes  v.  Oilman,  138  N.  Y. 
376,  20  L.R.A.  566,  34  Am.  St.  Rep.  463,  34 
N.  E.  205,  and  Northern  Trust  Co.  v.  First 
Nat.  Bank,  33  N.  D.  1,  156  N.  W.  212.    In 
the  case  at  bar  the  defendant  had  actual 
knowledge  of  the  trust  relations  at  all  times 
mentioned  in  this  case,  and  was  not  a  bona 
fide  purchaser  for  value  without  notice,  but 
at   all   times  mentioned   in   this  case  had 
actual  and  positive  knowledge  of  the  trust 
relations  existing  between  Poppe,  as  guard- 
ian, and  the  wards.    So  far  as  the  matter  of 
trust  relations  goes,  the  wards  could  have 
recovered  against  Poppe,  the  guardian,  or 
the    defendant    herein,    under    all    circum- 
stances mentioned  herein,  and  if  they  could 
have  recovered,  it  follows  that  the  surety, 
the  plaintiff  herein,  can  recover;  for  in  this 
case  it  has  assignments  of  all  of  their  claims 
and  interest  and  is  subrogated  to  all  their 
rights,  and  is  armed  with  an  order  of  the 
county  court  permitting   it  to  bring  the 
action. 
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We  cannot  discuss  all  the  authority  cited, 
and  we  realise  that  some  of  the  authorities 
cited  by  appellant,  such  as  the  Fifth  Nat. 
Bank  v.  Hyde  Park,  101  111.  595,  40  Am. 
Sep.  219,  tend  to  bear  out  the  contentions 
of  appellant ;  yet,  as  must  be  conceded,  trust 
relations  are  of  infinite  form  and  variety, 
and  each  case  must  thoroughly  first  be  con- 
sidered upon  its  own  merits.  We  prefer  to 
follow  the  more  liberal  rule  which  is  set 
forth  to  some  extent  in  the  decisions  we 
hare  cited. 

There  still  remains  the  question  raised  by 
the  defendant  of  the  Statute  of  Limitations. 
The  defendant  claims  that  the  time  when 
the  Statute  of  Limitation  began  to  run  was 
some  time  in  1904.  We  cannot  agree  with 
this  conclusion,  and  hold  that  the  appointed 
time  when  the  Statute  of  Limitation  was 
set  in  motion  or  commenced  to  run  was  the 
time  when  the  adjudication  of  Poppe's 
guardian's  accounts  was  had  in  the  county 
court  of  Cavalier  county,  which  was  on  No- 
vember 12,  19*2,  as  shown  by  exhibit  B. 
That  being  the  case,  the  plaintiff  was  not 
guilty  of  laches  in  the  commencement  of 
this  action.  In  the  case  of  Gronna  v.  Gold- 
ammer,  26  N.  D.  122,  143  N.  W.  394,  Ann. 
Cas.  1916A,  165,  it  was  thoroughly  settled 
as  to  the  time  when  the  right  of  action  ac- 
crued in  a  case  such  as  the  one  at  bar.  The 
opinion  in  that  ease  was  written  by  present 
Chief  Justice  Bruce,  and  is  a  correct  and 
most  able  exposition  of  the  law  upon  a  ques- 
tion similar  to  the  one  involved  in  this  case, 
and  the  writer  of  this  opinion  follows  the 
opinion  in  that  case  and  takes  it  as  a  true 
standard  and  test  as  to  the  proper  time 
when  the  right  of  action  accrues  in  a  case 
such  as  the  one  at  bar,  and  it  is  unneces- 
sary, therefore,  to  continue  the  discussion  as 
to  this  point,  and  we  simply  hold  that  the 
right  of  action  did  not  accrue  to  the  plain- 


tiff in  this  action  until  November  12,  1912, 
and,  this  action  having  been  brought  within 
seasonable  time  from  that  date,  and  before 
the  Statute  of  Limitation  had  run,  the 
plaintiff  is  properly  in  court  and  is  not 
guilty  of  laches. 

The  appellant  in  this  case  in  its  answer 
sets  forth  the  time  of  the  birth  of  the  dif- 
ferent wards  for  the   purpose   of   showing 
that  they  arrived  at  legal  age,  or  attained 
their  majority,  at  a  certain  time,  and  that, 
as  to  some  of  such  wards,  more  than  six 
years  have  elapsed  since  they  attained  their 
majority,  and  more  than  six  years  having 
elapsed  since  some  of  such  wards  have  at- 
tained their  majority  and  before  the  com- 
mencement of  this  action,  that  for  this  rea- 
son  the    Statute    of   Limitation    has    run. 
Such  reason  does  not  apply  to  this  case,  for 
the  reason  that  after  the  ward  has  arrived 
at  his  majority  no  right  of  action  accrues 
to  him  against  his  guardian  oxJhe^suretyN 
on  the  guardian  bond  until  an  accounting  \ 
has  been  had  in  the  county  court  and  an  1 
order  is  made  discharging  or  removing  such  j 
guardian;  and  an  action  can  then  be  only  ; 
maintained    against    the   guardian    or    his  ' 
sureties  if   commenced  within  three  years   . 
after  the  time  of  the  removal  or  the  dis- 
charge of  such  guardian. 

There  are  other  minor  matters  in  this 
case  that  might  be  discussed,  but  we  do  not 
believe  it  is  necessary.  We  have  considered 
all  the  matter  in  this  case,  and  have  read 
carefully  the  brief  of  each  attorney,  and  we 
are  fully  satisfied,  after  a  thorough  consid- 
eration of  all  the  testimony  and  proposi- 
tions of  law,  that  the  plaintiff  must  prevail 
in  this  case,  and  that  the  judgment  of  the 
district  court  in-  all  things  should  be  af- 
firmed. 

The  judgment  of  the  District  Court  is  . 

affirmed,  with  costs. 


OREGON    SUPREME   COURT. 

NINA  B.  LATHROP,  Respt., 
v. 

MODERN  WOODMEN  OF  AMERICA, 

Appt. 

(63  Or.  193,  126  Pac.  1002.) 

Insurance  —  benefit  —  default. 

1.  That  an  applicant  for  a  benefit  insur- 
ance policy  has  not  paid  the  current  assess- 
ment when  his  policy  arrives  does  not  place 
him  in  default  if,  by  the  terms  of  the  con- 
tract, he  can  make  the  payment  any  time 
during  the  month  which  has  not  half  elapsed 
when  the  policy  arrives. 
For  other  cases,  see  Insurance,  III.  /,  2,  t» 

Dig.  1SB  N.  8. 
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Same  —  failure  to  deliver  certificate  — 
effect. 

2.  Failure  of  the  clerk  of  a  local  lodge  of 
a  mutual  benefit  society  to  deliver  into  the 
actual  possession  of  an  applicant  while  he 

Note. — It  was  decided  in  Lathrop  v. 
Modern  Woodmen  that  the  failure  of  the 
clerk  of  a  local  lodge  to  deliver  a  certificate 
into  the  actual  possession  of  an  applicant 
while  he  remained  in  good  health  did  not 
destroy  his  rights  under  the  policy,  if  he 
was  not  at  the  time  in  default  so  that  he 
was  absolutely  entitled  to  its  delivery,  and 
application  was  made  for  delivery  before 
default  occurred.  Closely  related  cases  will 
be  found  in  the  annotations,  on  the  effect  of 
stipulation  in  application  of  life  insurance 
that  it  shall  not  become  binding  unless  de- 
livered to  assured  while  in  good  health,  ac- 
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remains  in  health,  a  certificate  sent  him  by 
the  head  camp  for  delivery,  does  not  destroy 
the  applicant's  rights  under  the  policy,  if 
he  was  not  at  the  time  in  default  so  that 
he  was  absolutely  entitled  to  its  delivery 
and  application  is  made  for  delivery  before 
default  occurs. 

For  other  cases,  see  Insurance,  III.  a,  in 
Dig.  1-62  iV.  B. 

(October  15,  1912.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Josephine  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
benefit  certificate.    Affirmed. 

Statement  by  McBrlde,  J.: 

This  is  an  appeal  from  a  judgment  of  the 
circuit  court  of  Josephine  county,  whereby 
Nina  B.  Lathrop  was  awarded  $3,000  in  an 
action  to  recover  upon  an  insurance  policy, 
issued  by  the  Modern  Woodmen  of  America, 
a  corporation,  upon  the  life  of  Charles  M. 
Lathrop.  There  was  a  former  appeal  and 
reversal  of  a  judgment  in  favor  of  plaintiff, 
which  is  reported  in  56  Or.  440,  106  Pac. 
328,  109  Pac.  81.  The  contentions  of  the 
parties  are  there  fully  stated,  and  will  not 
be  repeated  here.  Upon  a  retrial  plaintiff 
introduced  evidence  tending  to  show  that 
the  current  dues,  up  to  the  time  of  the  de- 
mise of  plaintiff's  decedent,  had  been  paid 
at  the  time  the  certificate  reached  the  local 
camp.  The  chronological  order  of  circum- 
stances in  this  case  is  as  follows:  On  Octo- 
ber 26,  1906,  Lathrop  applied  for  beneficial 
membership  in  the  order,  and  at  that  time, 
or  at  his  initiation,  paid  the  fees  and  cur- 
rent dues,  and  on  October  30,  1906,  he  was 
duly  initiated  into  the  order;  on  November 
8,  1906,  his  policy  was  duly  mailed  from  the 
head  camp  to  the  clerk  of  the  local  camp 
for  delivery,  and  was  received  by  the  clerk 
of  the  local  camp  prior  to  November  13, 
1906;  that  the  clerk  of  the  local  camp  noti- 
fied Lathrop  of  the  arrival  of  the  policy, 
and  requested  him  to  come  in  and  pay  the 
current  assessment  and  dues  for  November, 
and  receive  the  same;  that  decedent  re- 
marked, in  effect,  that  the  policy  would  not 
run  away,  and  that  he  was  not  going  to  die 
yet,  and  intimated  that  he  would  be  present 
at  the  next  meeting,  which  would  be  on  No- 
vember 13th,  to  get  the  policy;  that  he  was 
not  present  at  the  next  meeting,  and  that 


on  November  21st  he  was  injured  by  an 
explosion  of  dynamite,  by  which  he  was  ren- 
dered  unconscious  up   to  the  time  of  his 
death,  which  was  on   November  26,  1906; 
on  November  23,   1906,  his  son  called  and 
paid  the  assessment  current  for  November, 
and  received  the  policy.    The  testimony  in- 
dicates   that    the   only   matter   chargeable 
against  the  deceased  at  the  time  of  the  re- 
ception of  the  policy  was  the  current  assess- 
ment for  November,  which  was  payable  on 
or  before  December  1,  1906.    The  section  of 
the  by-laws  relating  to  this  subject  is  as 
follows:    "Sec.  36.  Every  beneficial  member 
shall  be  liable  for  payment  of  the  assess- 
ment current  at  the  date  of  the  delivery  of 
his  certificate,  and  for  all  assessments  levied 
thereafter;  .  .  .  the  term  'current,'  as  used 
herein,   shall   be  construed  to  include  the 
time  from  the  first  day  of  the  month  in 
which  the  last  assessment  became  payable 
to  the  first  day  of  the  month  in  which  the 
next  assessment  becomes  payable."    The  ap- 
plication  for  membership   attached   to  the 
policy  contains  the  following  provision:   '*i 
agree  to  make  payment  of  all  fines,  dues 
and  assessments  legally  levied,  within  the 
limit    of    time   provided    by   the    society's 
laws."     The  benefit  certificate  contains  the 
following  conditions:    "(3)   This  certificate 
is  issued  in  consideration  of  the  warrants 
and  agreements  made  by  the  person  named 
in  this  certificate  in  his  application  to  be- 
come a  member  of  this  society,  and  also  in 
consideration   of  the  payment  made  when 
adopted  as  a  member  in  prescribed   form, 
and  his  agreement  to  pay  all  assessments, 
dues  and  fines  that  may  be  levied  during 
the  time  he  shall  remain  a  member  of  the 
society.     (4)   If  payments  assessed  against 
the  said  member  are  not  paid  to  the  clerk 
of  the  camp  of  which  he  is  or  hereafter  may 
be  a  member  on  or  before  the  last  day  of  the 
month  following  the  levy  of  the  same,  then 
this  certificate  shall  be  null  and  void." 

Messrs.  Benjamin  D.  Smith,  and  E.  D. 
Briggs,  for  appellant: 

Where  the  bv-laws  of  a  beneficial  associa- 
tion,  made  a  part  of  the  contract,  provide 
that  the  certificate  shall  not  become  ef- 
fective until  delivered  by  the  camp  clerk  to 
the  applicant  while  in  good  health,  such 
delivery  was  a  condition  precedent  to  the 
effectiveness  of  the  certificate,  and  deliver} 


companving  Roe  v.  National  L.  Ins  Asso. 
17  L.R.A.(N.S.)  1144;  Connecticut  General 
L.  Ins.  Co.  v.  Mullen,  43  L.R.A.(N.S.)  725; 
and  Woodmen  of  the  World  v.  Jackson, 
L.R.A.1916F,  171,  which  includes  a  subdi- 
vision on  effect  of  delivery  to  agent  as  de- 
livery to  assured. 

As  to  effect  of  insurer's  delay  in  passing 


upon  application,  see  notes  to  Northwestern 
Mut.  L.  Ins.  Co.  v.  Neafus,  36  L.R.A.(N.S.) 
1211,  and  Dorman  v.  Connecticut  F.  Ins.  Co. 
51  L.R.A.(N.S.)  873.  As  to  liability  of  in- 
surance company  for  negligent  delay  in 
passing  upon  or  issuing  policy  until  after 
loss,  see  note  to  Boyer  v.  State  Farmers' 
Mut.  Hail  Ins.  Co.  40  L.B.A.(NJS.)    164. 
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by  the  head  office  to  the  camp  clerk  is  not 
a  delivery  to  the  applicant. 

Lathrop  v.  Modern  Woodmen,  56  Or.  440, 
106  Pac.  328,  109  Pae.  81  ;  Modern  Wood- 
men v.  Owens,  60  Tex.  Civ.  App.  398,  130 
S.  W.  858;  McLendon  v.  Woodmen  of  the 
World,  106  Tenn.  695,  52  L.R.A.  444,  64 
S.  W.  36,  3  Am.  &  Eng.  Enc.  Law,  2d  ed. 
1080;  Lloyd  v.  Modern  Woodmen,  113  Mo. 
App.  19,  87  S.  W.  530;  Driscoll  v.  Modern 
Brotherhood,  77  Neb.  282,  109  N.  W.  158; 
Wilcox  v.  Sovereign  Camp,  76  Mo.  App. 
573;  Kohen  v.  Mutual  Reserve  Fund  Life 
Asso.  28  Fed.  705;  Matkin  v.  Supreme 
Lodge,  K.  H.  82  Tex.  301,  27  Am.  St.  Rep. 
886, 18  S.  W.  306;  Hiatt  v.  Fraternal  Home, 
99  Mo.  App.  105,  72  S.  W.  463;  Bacon,  Ben. 
Soc.  |  272;  Niblack,  Ben.  Soc.  §  142;  Jeyce, 
Ins.  SS  53,  70;  Modern  Woodmen  v.  Tcvia, 
54  C.  C.  A.  293,  117  Fed.  369;  Burdick  v. 
Modem  Woodmen,  47  Wash.  672,  92  Pac 
439;  Graves  v.  Modern  Woodmen,  85  Minn. 
396,  89  N.  W.  6;  Borgraefe  v.  Supreme 
Lodge,  K.  L.  H.  22  Mo.  App.  131;  Cable  v. 
United  States  L.  Ins.  Co.  49  C.  C.  A.  216, 
111  Fed.  28;  Lavin  v.  Grand  Lodge,  A.  O. 
U.  W.  104  Mo.  App.  1,  78  S.  W.  325;  Bauer 
t.  Sampson  Lodge,  102  Ind.  262,  1  N.  E. 
571;  Coles  v.  Iowa  State  Mut.  Ins.  Co.  18 
Iowa,  425;  Dailey  v.  Preferred  Masonic 
Mut  Asso.  102  Mich.  299,  26  L.R.A.  171,  57 
N.  W.  184,  60  N.  W.  694;  McClave  v.  Mu- 
tual Reserve  Fund  Life  Aeso.  55  N.  J.  L. 
188,  26  Atl.  78;  Hawley  v.  Michigan  Mut. 
L  Ins.  Co.  92  Iowa,  593,  61  N.  W.  201. 

Mr.  H.  D.  Norton,  for  respondent: 

Where  the  policy  is  placed  in  the  handa 
of  the  local  agent  for  unconditional  deliv- 
ery, the  insured  having  performed  all  con- 
ditions precedent  required  on  his  part,  the 
policy  is  deemed  and  considered  as  delivered, 
notwithstanding  any  requirements  for  an 
actual  or  other  kind  of  delivery. 

New  York  L.  Ins.  Co.  v.  Babcock,  104  Ga. 
67,  42  L.R.A.  88,  69  Am.  St.  Rep.  134,  30 
S.  E.  273;  Clay  v.  Phoenix  Ins.  Co.  97  Ga. 
44,  25  S.  E.  417;  Triple  Link  Mut.  Indem- 
nity Asso.  V.  Williams,  121  Ala.  138,  77 
Am.  St  Rep.  34,  26  So.  19;  1  Bacon,  Ben. 
Soc.  3d  ed.  §  273;  O'Neal  v.  Sovereign 
Woodmen,  130  Ky.  68,  113  S.  W.  53;  Pled- 
ger v.  Sovereign  Camp,  W.  W.  17  Tex.  Civ. 
App.  18,  42  S.  W.  653;  McCully  v.  Phcenix 
Mut  L.  Ins.  Co.  18  W.  Va.  782;  Phcenix 
Assur.  Co.  v.  McAuthor,  116  Ala.  659,  67 
Am.  St  Rep.  154,  22  So.  903. 

McBride,  J.,  delivered  the  opinion  of  the 
court: 

From  the  foregoing  facts  we  conclude  that 
deceased,  at  the-  time  the  certificate  arrived 
at  the  office  of  the  local  camp  clerk,  and  up 
to  the  time  of  his  death,  was  not  in  default 
for  nonpayment  of  current  dues  or  the  No- 
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vember  assessment,  which  he  was  not  com- 
pelled to  pay  until  the  next  assessment 
should  be  levied,  to  wit,  until  December  1, 
1906.  It  therefore  follows  that  he  was  en- 
titled to  the  ^unconditional  delivery  of  his 
policy  at  the  date  it  was  received.  This 
being  the  fact,  the  case  hinges  upon  one 
proposition,  vie.,  Did  the  failure  of  the 
clerk  to  deliver  the  policy  into  his  actual 
possession  while  in  good  health  render  it 
ineffective?  Such  was  the  view  this  court 
was  disposed  to  take  at  the  last  hearing; 
but,  on  rehearing,  a  majority  of  the  court 
inclined  to  the  view  expressed  by  Mr.  Jus- 
tice King,  which  is  the  latest  exposition  of 
our  views  on  this  subject,  that,  where  the 
applicant  for  a  policy  had  complied  with  all 
conditions  required  by  the  by-laws  and  was 
not  in  any  way  in  default,  the  deposit  of 
the  policy  with  the  clerk  of  the  local  camp, 
to  be  delivered  to  the  applicant  upon  his 
compliance  with  the  by-laws,  constituted  a 
delivery  to  him.  The  clerk  of  the  local 
camp  is  expressly  declared  by  the  by-laws 
not  to  be  the  agent  of  the  head  camp.  He 
is  a  mere  custodian  of  the  policy  for  the 
purpose  of  exacting  any  dues  or  assess- 
ments that  may  be  payable;  and  if  none 
are  payable  and  the  applicant  is  in  good 
health  he  is  a  mere  naked  trustee  for  the 
applicant.  We  take  it  that  from  the  date 
of  its  reception  the  applicant,  whose  current 
dues  had  been  paid,  was  a  full-fledged  bene- 
ficial member,  subject  to  all  the  liabilities 
and  entitled  to  all  the  benefits  of  any  other 
member,  and  that  he  would  have  been  liable 
to  the  discipline  of  the  camp,  and  perhaps 
to  a  civil  action  for  the  November  dues,  had 
he  failed  to  pay  them  before  December  1st. 
The  provision  for  delivering  to  him  in  per- 
son was  intended  ( 1 )  to  secure  the  payment 
of  current  dues  (which  in  this  instance  had 
been  paid) ;  and  (2)  to  prevent  the  policy 
going  astray  by  being  placed  in  the  custody 
of  an  improper  person.  The  latter  was  for 
the  protection  of  him  and  his  beneficiary. 
The  authorities  supporting  this  view  are 
cited  in  the  opinion  of  Mr.  Justice  King, 
and  need  not  here  be  recapitulated.  Most 
of  the  cases  cited  by  counsel  for  appellant, 
as  we  shall  proceed  to  show,  may  be  distin- 
guished from  the  case  at  bar.  For  instance^ 
in  McLendon  v.  Woodmen  of  the  World,  106 
Tenn.  695,  52  L.R.A.  444,  64  S.  W.  36,  the 
applicant  was  taken  sick  before  the  certifi- 
cate was  issued  and  sent  to  the  local  camp, 
and  died  before  it  was  received  there.  The' 
court  held  that  there  was  no  delivery.  Here 
the  certificate  was  issued  by  the  defendant 
and  received  by  the  local  clerk  while  the 
applicant  was  in  good  health,  and  nothing 
remained  to  be  done  but  the  act  of  placing 
him  in  physical  possession  of  it 
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In  Wilcox  v.  Sovereign  Camp,  W.  W.  76 
Mo.  App.  573,  the  applicant  appeared  at  the 
office  of  the  local  clerk,  and  said  he  was 
ready  to  pay  the  dues  and  assessments  re- 
quired, but  made  no  tender  of  the  amount, 
and  delivery  of  the  policy  was  postponed  by 
his  consent  because  the  consul  commander 
was  not  in,  whose  custom  it  was  to  sign 
the  certificates.     Pending  such  delivery  he 
was  drowned;  and  the  order,  in  the  pleni- 
tude of  its  fraternal  benevolence,  defended 
on  the  ground  that  his  assessments  had  not 
been  paid  or  tendered,  and  that  the  certifi- 
cate had  not  been  delivered.    In  that  case 
the  dues  had  not  been  paid.     Considering 
the  fact  that  the  applicant  in  that  case  was 
present  at  the  time  appointed,  requesting 
the  delivery  of  his  certificate  and  expressing 
his  willingness  to  pay  his  dues  then  and 
there,  the  technical  holding  that  he  had  not 
actually  tendered  the  money,  and  was  there- 
fore in  default,  while  possibly  the  law,  cer- 
tainly operated  to  work  a  great  moral  in- 
justice.   In  Kohen  v.  Mutual  Reserve  Fund 
Life  Asso.   (C.  C.)   28  Fed.  705,  the  appli- 
cant filed  his  application  for  a  policy  in  a 
New  York  insurance  company,  with  its  local 
agent  in  Missouri,  on  November  7th,  and 
underwent  the   required  medical   examina- 
tion, paying  his  initiation  fee,  annual  dues, 
and  examination  fee  to  the  local  agent.  The 
application  was  received  at  the  New  York 
office  on  November  0th,  and  on  the  10th  was 
approved  by  the  medical  director,  and  on 
the  same  day  was  approved  by  one  member 
of  the  executive  committee.    On  the  10th  of 
November   the   applicant  was   shot   in   St. 
Louis,  and,  in  consequence  of  a  telegram  to 
that  effect,  the  executive  committee,  on  the 
10th  or  11th  of  November,  erased  the  word 
"Affirmed"  from  the  application  and  wrote 
"Declined,"   and   the   matter   proceeded   no 
further.    The  applicant  died  on  the  12th  of 
November.    No  policy  was  ever  issued,  "and 
in  fact  the  man  was  dead  before  any  policy 
could  have  issued  and  been  sent  to  him  in 
the  ordinary  course  of  business.     The  case 
is  not  in  point  here.    In  Michigan  Mut.  L. 
Ins.  Co.  v.  Thompson,  44  Ind.  App.  180,  86 
N.  E.  503,  the  policy  provided  that  it  should 
not  take  effect  unless  the  insured  should  be 
in  good  health  at  the  time  of  its  delivery. 
No  premium  had  ever  been  paid,  nor  any 
note  given  for  such  premium.     Previous  to 
the  arrival  of  her  policy  at  the  office  of  the 
local  agent,  she  became  seriously  ill  from 
the  bite  of  a  poisonous  spider,  from  which 
illness  she  ultimately  died.    The  court  sus- 
tained the  action  of  the  local  agent  in  re- 
fusing  to   deliver   the   policy,   saying  that 
such  delivery  would  have  been  a  violation  of 
the  contract  in  two  particulars:     (1)   That 
part  thereof  requiring  the  payment  of  the 


premium;  and  (2)  that  it  should  be  deliv- 
ered while  the  applicant  was  in  good  health. 
It  will  be  noted  again  that  this  case  differs 
from  the  case  at  bar  in  both  these  particu- 
lars, Lathrop  being  in  good  health  at  the 
time  the  policy  was  received  at  the  local 
office,  and  not  being  in  default  for  dues  or 
assessments.     The  court  in  this  case,  how- 
ever, states  the  law  in  regard  to  deliveries 
quite  as  strongly  as  plaintiff's  counsel  con- 
tends for   it  in  the  case  at  bar,  saying: 
"The  receipt  by  an  agent  from  his  insurance 
company  of  a  policy  to  be  unconditionally 
delivered  by  him  to  an  applicant  is,  in  law, 
tantamount  to  a  delivery  to  the  insured, 
though  the  agent  never  surrenders  posses- 
sion of  the  policy,  and  though  its  delivery 
to  the  applicant  is  by  contract  made  essen- 
tial to  its  validity."    In  Modern  Woodmen 
v.  Owens,  60  Tex.*  Civ.  App.  398,  130  S.  W. 
859,  the  application  was  filed  on  the  25th 
of  September,  and  on  the  27th  of  the  same 
month  the  applicant  was  taken  sick  with 
typhoid  fever,  of  which  he  died  on  the  18th 
day  of  October.    The  policy  arrived  at  the 
local  camp  the  day  before  his  death.    Under 
these  circumstances,  the  court  held  that  the 
delivery  to  the  local  clerk  was  not  a  deliv- 
ery to  the  applicant. 

It  will  be  noted  that  in  all  these  cases 
either  something  remained  to  be  done  or 
paid  by  the  applicant,  or  that  he  was  not  in 
good  health  when  the  local  clerk  or  agent 
received  the  policy.  We  have  been  cited  to 
no  case  where  the  applicant,  not  in  default 
for  dues  or  assessments  and  being  in  good 
health  at  the  time  the  local  clerk  received 
the  policy,  has  been  held  to  have  been  un- 
insured, and,  if  such  a  case  should  be  found, 
we  would  decline  to  follow  it;  but  would 
hold,  as  we  now  hold,  that  under  such  cir- 
cumstances a  delivery  to  the  local  clerk  for 
the  applicant  is  a  sufficient  delivery. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 


TEXAS  SUPREME  COURT- 
FIRST  NATIONAL  BANK  OF  SHREVE- 
PORT,  LOUISIANA,  Appt., 
v. 

CITY  NATIONAL  BANK,  Impleaded,  etc. 

(106  Tex.  297,  166  S.  W.  689.) 

Bank  —  collections  —  negligence      In 
making  Inquiries. 

1.  A  bank  which  sends  drafts  to  another 
for  collection  is  negligent  in  failing  to  make 

Note.  —  As  to  the  duty  and  liability  of 
bank  with  respect  to  collection,  see  L.R.A. 
Indexes  under  the  title,  "Banks,"  subtitle, 
"  Collections." 
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inquiry  for  over  a  month  as  to  whether  or 
not  they  are  paid,  or  to  make  any  effort  to 
wcure  a  remittance  for  them. 
For  other  cases,  see  Banks,  IV.  b9 1,  in  Dig. 

1-52  N.  8. 

Same  —  negligence  of   agent  —  release 
from  liability. 

2.  A  bank  which  accepts  drafts  for  collec- 
tion upon  the  express  condition  that  it  will 
not  be  responsible  for  failure  or  negligence 
of  correspondent  banks  or  agents  is  not 
liable  for  loss  of  the  proceeds  of  a  draft 
through  failure  of  its  correspondent  to  re- 
quire a  report  or  remittance  by  another 
bank  to  which  it  sent  the  paper. 

For  other  cases,  see  Banks,  IV.  b,  1,  in  Dig. 
1-52  N.  s; 

Same  —  neglect   of   principal    bank   to 
inquire. 

3.  A  hank  which  sends  drafts  to  another 
for  collection  and  credit,  with  instructions 
to  protest  for  nonpayment,  is  not  negligent 
in  failing  to  inquire  for  a  month  as  to 
whether  or  not  they  are  paid,  if  no  notice  of 
protest  or  of  the  insolvency  of  the  drawee 
to  which  its  correspondent  forwards  them  is 
received. 

For  other  cases,  see  Banks,  IV.  b,  1,  in  Dig. 
1-52  N.  8. 

Same  —  knowledge  that  paper  will  be 
forwarded  to  drawee  —  effect. 

4.  A  bank  is  not  negligent  in  forwarding 
paper  to  a  correspondent  for  collection,  with 
knowledge  that  it  will  in  turn  forward  it 
to  the  drawee  bank,  if  said  bank  is  in  good 
standing  and  is  the  only  public  collecting 
agency  at  the  place  of  its  location. 

for  other  cases,  see  Banks,  IV,  b,  1,  in  Dig. 
1-52  N.  8. 

(May  6,  1914.) 

CERTIFICATION  by  the  Court  of  Civil 
Appeals  for  the  First  Supreme  Judicial 
District,  for  the  opinion  of  the  Supreme 
Court,  of  questions  arising  on  appeal  by 
plaintiff  from  a  judgment  of  the  County 
Court  for  Galveston  County  in  favor  of  de- 
fendant in  a  suit  to  recover  the  value  of 
three  checks  sent  by  plaintiff  to  defendant 
for  collection.  Answers  favoring  defendant 
returned. 

The  facts  are  stated  in  the  opinion. 

Mr.  P.  A.  Drouilhet,  for  appellant: 

It  is  negligence  to  send  paper  for  collec- 
tion to  the  bank  on  which  it  is  drawn  for 
payment. 

First  Nat.  Bank  v.  City  Nat.  Bank,  12 
Tex.  Civ.  App.  318,  34  S.  W.  458;  Gulf,  C. 
t  S.  F.  R.  Co.  v.  North  Texas  Grain  Co.  32 
Tex.  Civ.  App.  93,  74  S.  W.  567;  Bank  of 
Rocky  Mount  v.  Floyd,  142  N.  C.  187,  55 
S.  E.  95;  German  Nat.  Bank  v.  Bums,  12 
Colo.  539,  13  Am.  St.  Rep.  247,  21  Pac.  714; 
First  Nat.  Bank  v.  Citizens'  Sav.  Bank,  123 
Mich.  336,  48  L.R.A.  583,  82  N.  W,  66; 
Carton,  P.  S.  &  Co.  v.  Fincher,  129  Mich. 


687,  95  Am.  St.  Rep.  449,  89  N.  W.  570; 
American  Exch.  Nat.  Bank  v.  Metropolitan 
Nat.  Bank,  71  Mo.  App.  451;  Minneapolis 
Sash  &  Door  Co.  v.  Metroplitan  Bank,  76 
Minn.  136,  44  L.R.A.  504,  77  Am.  St.  Rep. 
609,  78  N.  W.  980;  Farley  Nat.  Bank  v. 
Pollock  &  Bernheimer,  145  Ala.  321,  2 
L.R.A.(N.S.)  194,  117  Am.  St.  Rep.  44,  39 
So.  612,  2  Ann.  Cas.  370;  3  Am.  &  Eng. 
Enc.  Law,  809. 

Evidence  of  a  usage  or  custom  among 
banks  to  send  paper  for  collection  to  the 
bank  on  which  it  is  drawn  for  payment  is 
not  admissible  to  justify  such  an  act,  as  it 
is  in  contravention  of  established  law,  and 
is  unreasonable  and  void. 

Dewees  v.  Lockhart,  1  Tex.  537;  Stillman 
v.  Hurd,  10  Tex.  112;  Farley  Nat.  Bank  v. 
Pollock  &  Bernheimer,  145  Ala.  321,  2 
L.RJMN.S.)  194,  117  Am.  St.  Rep.  44,  39 
So.  612,  8  Ann.  Cas.  370;  29  Am.  &  Eng. 
Enc.  Law.  418. 

It  is  the  duty  of  banks  holding  paper  for 
collection  to  make  prompt  presentment  and 
collection,  and  to  give  notice  of  nonpay- 
ment. 

When  a  bank  accepts  paper  for  collection 
and  gives  credit  therefor  on  receipt,  subject 
to  final  payment,  and  carries  that  credit  an 
unreasonable  length  of  time  before  giving 
notice  of  nonpayment,  it  will  be  precluded 
from  canceling  the  credit. 

Diamond  Mills  Co.  v.  Groegbeck  Nat. 
Bank,  9  Tex.  Civ.  App.  31,  29  S.  W.  169; 
Hoefling  v.  Dobbin,  91  Tex.  214,  42  S.  W. 
541,  43  S.  W.  262;  Smithwick  v.  Andrews, 
24  Tex.  488;  First  Nat.  Bank  v.  First  Nat. 
Bank,  4  Dill.  290,  Fed.  Cas.  No.  4,810; 
Second  Nat.  Bank  v.  Merchants  Nat.  Bank, 
111  Ky.  930,  55  L.R.A.  273,  08  Am.  St.  Rep. 
439,  66  S.  W.  4;  3  Am.  &  Eng.  Enc.  Law, 
2d  ed.  805,  806. 

The  Stockyards  National  Bank  of  North 
Fort  Worth,  Texas,  was  the  agent  of  ap- 
pellee, City  National  Bank. 

Schumacher  v.  Trent,  18  Tex.  Civ.  App. 
17,  44  S.  W.  460;  State  Nat.  Bank  v. 
Thomas  Mfg.  Co.  17  Tex.  Civ.  App.  214,  42 
S.  W.  1016;  Exchange  Nat.  Bank  v.  Third 
Nat.  Bank,  112  U.  S.  276,  28  L.  ed.  722,  5 
Sup.  Ct.  Rep.  141 ;  3  Am.  &  Eng.  Enc  Law, 
2d  ed.  805-811. 

Appellee  City  National  Bank  is  liable  to 
appellant  for  the  default  of  the  Stockyards 
National  Bank,  its  agent. 

The  Stockyards  National  Bank  was  guilty 
of  negligence  in  the  collection  of  the  checks : 
( 1 )  In  sending  them  direct  to  the  Bank  of 
Edgewood  for  payment;  (2)  in  not  getting 
immediate  returns;  (3)  in  failing  to 
promptly  give  notice  of  nonpayment;  (4)  in 
failing  to  protest  for  nonpayment. 

The  acceptance  by  the  City  National  Bank 
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of  the  credit  of  the  Stockyards  National 
Bank  for  the  amounts  of  the  checks  ren- 
dered the  collection  complete  as  between  ap- 
pellant and  appellee. 

Appellee's  instructions  being  to  collect  the 
checks  and  credit  appellant's  account,  with 
the  proceeds  thereof,  it  violated  its  instruc- 
tions by  sending  the  checks  to  the  Stock- 
yards National  Bank  with  instructions  to 
collect  and  credit  returns  to  its  account  and 
by  accepting  said  credit,  and  so  instante 
became  liable  to  appellant  as  for  so  much 
money  collected. 

Briggs  v.  Central  Nat.  Bank,  89  N.  Y.  182, 
42  Am.  Rep.  285  j  Opie  v.  Serrill,  6  Watts 
&  S.  264;  Walker  v.  Smith,  1  Wash.  C.  C. 
152,  Fed.  Cas.  No.  17,086;  Bank  of  Mon- 
treal v.  Ingerson,  105  Iowa,  349,  75  N.  W. 
353;  National  Bank  v.  American  Exch. 
Bank,  151  Mo.  320,  74  Am.  St.  Rep.  527, 
52  S.  W.  265;  1  Am.  &  Eng.  Enc.  Law,  2d 
ed.  1060;  Zane,  Bkg.  §§  176-178. 

It  is  the  duty  of  a  bank  accepting  paper 
for  collection  to  use  due  diligence  in  getting 
returns,  and  to  immediately  institute  in- 
quiries when  returns  are  not  made  within 
a  reasonable  time. 

Second  Nat  Bank  v.  Merchants  Nat 
Bank,  111  Ky.  930,  55  L.R.A.  273,  98  Am. 
St.  Rep.  439,  65  S.  W.  4;  First  Nat.  Bank 
v.  First  Nat  Bank,  4  Dill.  290,  Fed.  Cas. 
No.  4.310. 

Messrs.  Stewarts,  George  T.  Burgess, 
and  J.  E.  Quald,  for  appellee: 

Where  plaintiff  placed  a  draft  with  a 
bank  for  collection,  it  became  the  agent  for 
plaintiff  for  the  collection  and  transmission 
of  the  draft,  with  implied  authority  to  do 
whatever  was  reasonably  necessary  to  ac- 
complish the  work.  And  if  the  bank  exer- 
cised reasonable  care  in  the  selection  of 
subagentB  necessarily  employed  to  do  the 
work,  and  seasonably  transmitted  the  draft 
through  such  subagents  to  the  place  of  pay- 
ment, its  whole  duty  was  performed;  and, 
in  case  of  default  of  any  of  these  subagents, 
it  was  not  liable  to  plaintiff  for  the  amount 
of  the  draft. 

Irwin  v.  Reeves  Pulley  Co.  20  Ind.  App. 
101,  48  N.  E.  601,  50  N.  E.  817;  Kershaw  v. 
Ladd,  34  Or.  375,  44  L.R.A.  236,  56  Pac. 
402;  San  Francisco  Nat.  Bank  v.  American 
Nat.  Bank,  5  Cal.  App.  408,  90  Pac.  558; 
Wilson  y.  Carlinvilie  Nat.  Bank,  187  ILL 
222,  52  L.R.A.  632,  58  N.  E.  250;  Givan  v. 
Bank  of  Alexandria,  —  Tenn.  — ,  47  L.R.A. 
270,  52  S.  W.  923;  Waterloo  Mill.  Co.  V. 
Kuenster,  158  111.  259,  29  LRA.  794,  49 
Am.  St.  Rep.  156,  41  N.  E.  906;  Bank  of 
Louisville  v.  First  Nat.  Bank,  8  Baxt. 
101,  35  Am.  Rep.  691;  First  Nat.  Bank  v. 
Sprague,  34  Neb.  318,  15  L.R.A.  498,  33  Am. 
St.  Rep.  644,  51  N.  W.  646;  Second  Nat 


Bank  v.  Cummings,  89  Tenn.  609,  24  Am. 
St  Rep.  618,  18  S.  W.  115;  Beach  v.  Moser, 
4  Kan.  App.  66,  46  Pac.  202. 

The  court  did  not  err  in  admitting  the 
evidence  to  establish  custom  amongst  banks 
and  bankers,  fixing  the  liability  of  a  bank 
with  reference  to  collection  of  commercial 
paper. 

Schumacher  v.  Trent,  18  Tex.  Civ.  App. 
17,  44  S.  W.  460;  Exchange  Nat  Bank  v. 
Third  Nat  Bank,  112  U.  S.  276,  12  L.  ed. 
722,  5  Sup.  Ct  Rep.  141. 

Appellee  having  selected  a  proper  agent, 
and  having  sent  the  items  to  such  agent 
promptly,  its  duties  in  connection  with  the 
paper  were  performed,  and  it  was,  by  the 
contract,  expressly  relieved  from  liability 
for  failure  or  negligence  of  any  agent  ap- 
pointed by  it. 

Givan  v.  Bank  of  Alexandria,  —  Tenn.  — , 
47  L.R.A.  270,  52  S.  W.  923;  Exchange  Nat. 
Bank  v.  Third  Nat.  Bank,  112  U.  S.  276, 
12  L.  ed.  722,  5  Sup.  Ct.  Rep.  141;  Schu- 
macher v.  Trent,  18  Tex.  Civ.  App.  17,  44 
S.  W.  460;  Wilson  v.  Carlinvilie  Nat.  Bank, 
187  111.  222,  52  L.R.A.  632,  58  N.  E.  250. 

Appellee  by  its  contract  having  agreed  to 
give  appellant  credit  for  all  items  u{<on  re- 
ceipt, subject  to  final  payment,  and  having 
in  all  other  respects  performed  its  contract 
with  appellant  in  reference  to  the  handling 
of  paper,  was,  by  its  contract,  entitled  to 
cancel  the  credit  theretofore  given,  after  be- 
ing notified  of  the  nonpayment  of  the  items. 

Wilson  v.  Carlinvilie  Nat.  Bank,  supra. 

The  Stockyards  National  Bank  was  not 
the  agent  of  appellee,  and  it  is  not  liable 
for  the  default  of  the  Stockyards  National 
Bank,  because  the  contract  between  appel- 
lant and  appellee  expressly  exempted  ap- 
pellee from  any  liability  of  any  bank  to 
which  it  might  send  any  items  received  by 
it  from  appellant 

Givan  t.  Bank  of  Alexandria,  —  Tenn. 
— : ,  47  L.R.A.  270,  52  S.  W.  928;  Waterloo 
Mill.  Co.  v.  Kuenster,  158  111.  259,  29  L.R.A. 
794,  49  Am.  St.  Rep.  156,  41  N.  E.  906; 
Beach  v.  Moser,  4  Kan.  App.  66,  46  Pae.  202. 

It  was  proper  for  the  Stockyards  National 
Bank  to  send  the  items  to  the  Bank  of  Edge- 
wood  to  collect  or  protest  if  not  paid. 

Kershaw  v.  Ladd,  34  Or.  375,  44  L.R-A- 
236,  56  Pac.  402. 

Under  the  custom  of  the  banking  businesB 
it  would  have  been  proper  for  appellee,  and 
it  was  proper  for  the  Stockyards  National 
Bank,  to  send  the  items  in  controversy  to 
the  Bank  of  Edgewood,  and,  sucH  custom 
making  it  proper  to  so  send  the  items,  ap- 
pellee would  not  be  liable  for  the  default 
of  the  Bank  of  Edgewood. 

Wilson  v,  Carlinvilie  Nat.  Bank,  and  Ker- 
shaw v.  Ladd,. supra. 
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It  was  not  a  question  whether  it  was  neg- 
ligence or  not  to  send  paper  to  the  bank  on 
which  it  was  drawn,  but  whether  or  not  ap- 
pellee had  fully  performed  its  contract  with 
appellant. 

Givan  v.  Bank  of  Alexandria,  and  Ker- 
shaw v.  Ladd,  supra. 

Phillips,  J.,  delivered  the  opinion  of  the 

court: 

The  certificate  of  the  honorable  court  of 
civil  appeals  for  the  first  district  and  the 
questions  thereunder  propounded  are  as 
follows : 

"In  this  case  the  First  National  Bank  of 
Shreveport  (which  will  be  hereafter  desig- 
nated as  the  Shreveport  Bank)  sued  the  City 
National  Bank  located  at  Galveston  (which 
will  be  designated  as  the  Galveston  Bank) 
to  recover  the  amount  of  three  several 
drafts,  aggregating  $326.32,  less  a  credit  of 
1135.52,  on  the  Edgewood  National  Bank, 
which  were  sent  by  the  Shreveport  Bank  to 
the  Galveston  Bank  for  collection.  The  suit 
was  instituted  in  the  justice  court.  The 
Galveston  Bank  brought  in  the  Stockyards 
National  Bank  of"  Fort  Worth  (hereafter 
designated  the  Fort  Worth  Bank) ,  to  which 
it  had  sent  the  drafts  for  collection,  and  by 
which  they  had  been  sent  to  the  Edgewood 
Bank,  and  prayed  for  judgment  over  against 
said  bank  in  case  of  a  recovery  against  it. 
A  trial  in  the  justice  court  resulted  in  a 
judgment  against  the  Galveston  Bank  in 
favor  of  plaintiff,  and  in  favor  of  the  Gal- 
veston Bank  against  the  Fort  Worth  Bank. 
An  appeal  to  the  county  court  resulted  in  a 
judgment  in  favor  of  the  Galveston  Bank 
and  the  Fort  Worth  Bank,  upon  a  peremp- 
tory instruction  to  the  jury.  The  Fort 
Worth  Bank  filed  its  plea  of  privilege  to  be 
med  in  Tarrant  county,  which  was  taken 
under  advisement  by  the  county  court,  but 
was  not  ruled  upon;  the  court  rendering 
judgment  in  favor  of  that  bank  as  to  the 
demand  of  the  Galveston  Bank  against  it, 
upon  the  rendition  of  the  judgment  in  favor 
of  the  Galveston  Bank  as  against  the  claim 
of  the  Shreveport  Bank.  From  the  judg- 
ment, the  Shreveport  Bank  prosecutes  this 
appeal. 

"Appellant,  having  made  no  claim  against 
the  Fort  Worth  Bank,  and  consequently  not 
being  entitled  to  any  relief  against  it,  on 
its  pleadings,  cannot  complain  of  the  judg- 
ment in  favor  of  that  bank  against  the 
claim  of  the  Galveston  Bank.  The  case  as 
presented  is  limited  to  the  judgment  in 
favor  of  the  Galveston  Bank  as  to  the 
claim  of  the  Shreveport  Bank  against  it. 

"It  is  stated  in  appellant's  brief,  and  the 
evidence  shows  such  to  be  the  fact,  that 
the  only  disputed  facts  are  as  to  the  send- 

UU.1918E. 


ing  and  receipt  of  two  certain  letters,  one 
on  January  20  or  21,  1909,  and  the  other 
on  October  30,  1908,  both  of  which,  it  is 
claimed  by  appellee,  were  written  and  sent 
by  it  to  the  Shreveport  Bank  on  the  dates 
named,  but  which  appellant  claims  never  to 
have  received,  and  evidence  in  support  of 
such  contentions  was  introduced  by  the  par- 
ties respectively.  Omitting  the  facts  with 
regard  to  the  sending  and  receipt  of  these 
two  letters,  which  we  do  not  deem  material, 
the  undisputed  evidence  discloses  the  fol- 
lowing facts: 

"About  May  27,  1908,  the  Shreveport 
Bank  entered  into  an  agreement  with  the 
Galveston  Bank,  by  the  terms  of  which  the 
former  was  to  keep  with  the  latter,  on  de- 
posit, not  less  than  $50,000,  upon  which  the 
latter  bank  was  to  pay  2  per  cent  interest. 
The  Galveston  Bank  was  to  collect  all  of 
the  Texas  business  of  the  Shreveport  Bank 
at  par,  by  which  we  understand  without  ex- 
pense to  the  Shreveport  Bank.  In  pursu- 
ance of  this  arrangement  appellant  sent  to 
appellee  daily  its  Texas  collections,  aggre- 
gating several  thousand  dollars  in  amount, 
and  nmny  different  items  each  day.  Each 
day  the  receipt  of  these  items  was  acknowl- 
edged by  appellee  on  postal  cards,  using  a 
printed  form  containing  the  following  state- 
ment: T>ue  diligence  will  be  observed  in 
the  selection  of  banks  or  agents  for  the  col- 
lection of  all  paper  out  of  the  city;  but  this 
bank  will  not  be  responsible  for  the  failure 
or  negligence  of  such  bank  or  agent.'  There 
is  no  question  that  this  statement  was  ob- 
served by  appellant.  About  the  time  a  simi- 
lar arrangement  was  entered  into  between 
appellee  and  the  Fort  Worth  Bank,  under 
which  appellee  was  to  keep  a  certain  amount 
on  deposit  with  the  Fort  Worth  Bank, 
which  was  to  pay  interest  on  the  same,  and 
in  consideration  thereof  to  do  a  similar  col- 
lecting business  for  appellee,  as  to  a  part 
of  its  business  in  certain  territory,  free  of 
charge.  Under  this  arrangement  it  was 
customary,  which  custom  was  general  and 
well  understood  among  bankers,  including 
appellant,  to  enter  a  credit  of  items  re- 
ceived from  the  sending  bank,  with  the  un- 
derstanding that  such  credits  should  be  can- 
celed if  the  item  was  not  paid. 

"On  December  2d  and  3d  appellant  sent 
to  appellee  for  collection  the  three  small 
drafts  referred  to,  drawn  on  the  Edgewood 
National  Bank,  located  at  the  town  of 
Edgewood,  in  Van  Zandt  county,  Texas. 
These  items  were  received  by  appellee  and 
at  once  entered  to  the  credit  of  appellant, 
and  promptly  transmitted  by  appellee  to 
its  correspondent,  the  Fort  Worth  Bank. 
Appellee  was  instructed  to  protest  these 
drafts  if  not  paid,  and  these  instructions 


340 


TEXAS  SUPREME  COURT. 


it  transmitted  to  its  correspondent,  the 
Fort  Worth  Bank.  Under  the  arrangement 
between  these  banks  referred  to,  it  was  not 
expected  by  appellant  that  the  cash  should 
be  remitted  to  it  when  collected,  nor  by 
appellee  that  such  should  be  done  by  its 
correspondent  at  Fort  Worth.  These  drafts 
reached  the  Fort  Worth  Bank  on  the  5th  of 
December,  and  were  at  once  transmitted  to 
the  Edgewood  National  Bank,  the  drawee, 
for  collection  and  returns,  with  instructions 
to  protest  if  not  paid,  and  reached  the 
Kdgewood  Bank  on  December  7th,  when 
they  were  marked  'Paid;'  but  no  returns 
were  made  to  the  Fort  Worth  Bank,  nor, 
so  far  as  we  can  find  from  the  evidence, 
was  there  any  inquiry  made  by  the  Fort 
Worth  Bank  of  the  Edgewood  Bank  prior 
to  its  failure.  In  addition  to  the  particular 
instructions  with  regard  to  these  drafts, 
the  Edgewood  Bank  had  been  -  previously 
instructed  by  the  Fort  Worth  Bank  to  col- 
lect and  remit  promptly  all  money  collected 
for  it.  The  Edgewood  Bank  failed  and 
closed  its  doors  on  January  13,  1909.  Its 
business  was  wound  up  by  receivers,  and  a 
dividend  of  $135.52  was  sent  to  the  Fort 
Worth  Bank,  which  was  transmitted  to  ap- 
pellee and  by  appellee  to  appellant. 

"Up  to  the  day  of  its  failure  the  Edge- 
wood  Bank  was  in  good  credit  and  stand- 
ing, and  was  regarded  by  banks  and  bank- 
ers and  business  men  generally  as  a  solvent 
and  reliable  bank.  It  was  the  only  bank 
in  the  town  of  Edgewood.  There  were  sev- 
eral reliable  banks  in  towns  nearer  Edge- 
wood  than  Fort  Worth,  one  within  7  miles, 
and  others  at  varying  distances.  Edge- 
wood  is  nearer  Shreveport  than  Galveston, 
and  there  is  direct  communication  between 
the  towns  by  railroad. 

"Immediately  upon  receiving  notice  of  the 
failure  of  the  Edgewood  Bank  the  Fort 
Worth  Bank,  on  the  18th  or  19th  of  Janu- 
ary, notified  appellee  Appellee  claims  to 
have  at  once,  on  the  19th  or  20th  of 
January,  written  and  mailed  a  letter  to 
appellant  notifying  it  of  the  failure,  and 
introduced  evidence  of  this  fact;  but  appel- 
lant denied  it  had  received  this  letter,  and 
supported  the  denial  by  testimony.  It  is, 
however,  undisputed  that  on  February  27th 
appellant  received  such  notice  from  appellee. 
It  is  stated  in  appellant's  brief  that,  'in 
view  of  the  admitted  fact  that  the  bank  of 
Edgewood  failed  January  13th,  this  differ- 
ence is  not  material.' 

"On  receipt  of  the  drafts  by  the  Fort 
Worth  Bank  it  entered  the  amounts  to  the 
credit  of  the  Galveston  Bank,  which  credit 
was  canceled  upon  failure  of  the  Edgewood 
Bank.  The  credit  to  appellant  by  appellee 
was  carried  on  its  books  until  some  time  in 


March,  1909;  but  in  the  letter  of  February 
27th  appellee  stated  that,  the  drafts  not 
having  been  paid,  the  credits  would  be  can- 
celed. In  this  letter  of  February  27th  ap- 
pellee called  attention  to  a  letter  of  Jan- 
uary written  by  it  to  appellant  notifying 
the  latter  of  the  nonpayment;  but  in  the 
reply  of  appellant  to  this  letter  it  Bt&ted 
that  its  records  did  not  show  this  letter  of 
January. 

"The   undisputed   evidence   coming  from 
various  bank  officials,  including  the  cashier 
of  appellant,  shows  that  at  and  prior  to  the 
transactions    in    controversy    there   was  a 
general  custom  and  understanding  among 
bankers  in  Texas  and  elsewhere  that,  when 
one  bank  sent  to  another  bank  items  to  be 
collected  out  of  the  town   or  city  of  the        ' 
receiving  bank,  such  bank  was  not  expected        ' 
to   collect   such   items   itself,  but   through 
other  agencies  to  be  selected  by  it.    It  was 
further  shown  to  be  the  general  and  recog- 
nized custom,  when  the  bank  upon  which        i 
such  collections  were  drawn  was  the  only 
bank  in  the  town,  and  was  in  good  credit 
and  standing,  to  send  the  collections  direct 
to  such  drawee  bank.  This  was  the  custom, 
notwithstanding  the  drafts  or  checks  were 
to  be  protested  upon  nonpayment,  and  in 
such  case  it  was  customary  for  the  drawee 
bank  to  protest  if  not  paid,  and  this  was 
generally  done.     The  Edgewood  Bank  was 
the  only  bank  in  the  town.     Express  com- 
panies would  not  take  collections  subject  to 
protest,  and  it  was  the  general  custom  for 
banks  and  bankers  to  collect  only  through 
other  banks.     It  was  also  the  general  cus- 
tom for  banks,  upon  receipt  of  checks  or 
drafts  which,   under  this  general    custom, 
were  to  be  forwarded  for  collection  through 
other   banks,   to   credit   the   same    to    the 
sender  upon  receipt,  subject  to  final  pay- 
ment. 

"The    business    between    appellant    and 
appellee  was  handled  in  this  way,  and  ap- 
pellant's cashier  testified  to  these   various 
customs  as  general,  and  as  controlling  the 
business  of  banks  with  each  other,  and  that 
in   sending  the   drafts   in   question    it    ex- 
pected that  appellee  would  handle  this  busi- 
ness in  the  usual  and  customary  way,  and 
not   otherwise.     After   transmitting    these 
drafts  to  its  correspondent,  appellee    made 
no   further  inquiry  as  to  their  collection 
until   after   the   failure   of   the   Edgewood 
Bank.    The  Stockyards  National  Bank  was 
and  is  a  solvent  and  reliable  bank,  in  good 
credit  and  standing,  and  in  every  'way  re- 
sponsible. 

"The  question  presented  is  one  of  great 
importance  to  the  banking  interest,  which 
we  think  should  be  definitely  settled  by  the 
supreme  court.    The  authorities  are  in  some 
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confusion.  Our  jurisdiction  in  this  case  ii 
final.  For  these  reasons,  we  deem  it  proper 
to  certify  to  your  honorable  court  the  fol- 
lowing questions: 

"First.  Was  the  Stockyards  National 
Bank,  correspondent  of  the  City  National 
Bank,  negligent  in  its  dealings  with  these 
drafts? 

"Second.  Was  the  City  National  Bank 
liable  to  the  Shreveport  Bank  for  the  neg- 
ligence, if  any,  of  its  correspondent,  the 
Stockyards  National  Bank? 

"Third.  Was  the  City  National  Bank 
negligent  itself  in  failing  to  make  inquiry 
of  its  correspondent  as  to  the  collection  of 
the  drafts,  or  in  sending  these  drafts  for 
collection  to  the  Stockyards  National  Bank, 
with  the  knowledge  that  the  latter  bank 
would  send  them  to  the  drawee  bank  ?" 

In  response  to  the  first  question  we  think 
it  is  manifest,  under  the  statement  of  the 
ease  made  by  the  court  of  civil  appeals, 
that  the  Stockyards  National  Bank  was 
negligent  in  failing  to  make  inquiry  of  the 
Edgewood  National  Bank  in  regard  to  the 
collections,  or  a  reasonable  effort  to  obtain 
from  that  bank  the  remittance  for  them. 
The  checks  were  not  sent  by  it  to  the  Edge- 
wood  National  Bank  for  credit  to  its  ac- 
count upon  collection,  but  for  collection  and 
returns,  and  under  further  established  in- 
structions to  promptly  remit  direct  to  it 
for  all  collections.  It  received  the  items 
from  the  appellee  on  December  5th,  and 
immediately  forwarded  them  to  the  Edge- 
wood  Bank,  by  which  they  were  received 
and  paid  on  December  7th.  The  Edgewood 
Bank  did  not  fail  until  January  13th,  more 
than  a  month  following,  during  which  time 
it  apparently  continued  to  transact  its 
business  in  regular  course.  The  checks  not 
having  been  protested  or  returned,  the 
Stockyards  National  Bank  was  necessarily 
aware,  within  a  few  days  after  it  had  for* 
warded  them,  that  the  Edgewood  Bank  had 
Dot  complied  with  its  instructions  to  make 
remittance,  and,  under  the  circumstances, 
due  care  would  have  prompted  some  effort 
to  learn  the  cause  and  obtain  the  returns. 
According  to  the  foregoing  statement,  how- 
ever, it  did  nothing  in  the  matter  beyond 
forwarding  the  checks  to  the  Edgewood 
Bank,  apparently  withdrawing  its  care  from 
the  transaction  at  that  initial  stage  of  its 
own  relation,  which,  of  course,  was  negli- 
gent conduct.  We  do  not  think  that,  under 
the  circumstances  stated,  it  should  be  held 
guilty  of  negligence,  as  a.  matter  of  law,  in 
sending  the  checks  for  collection  to  the 
bank  upon  which  they  were  drawn,  for  rea- 
sons to  be  stated  under  the  third  question. 
There  is  a  marked  diversity  of  view  in 
the  authorities  upon  the  question  whether  a 


correspondent  bank,  to  which  another  bank 
receiving  from  the  owner  negotiable  paper 
for  collection  transmits  it  for  collection,  is 
the  agent  of  the  owner  or  the  forwarding 
bank,  and  whether  the  latter  may  be  held 
for  its  negligence  in  such  transactions.    It 
has  not  been  decided  by  this  court,  though 
reference  was  made  to  it  and  the  state  of 
the  authorities  upon   it  in   City   Bank  v. 
Weiss,  67  Tex.  331,  60  Am.  Rep.  29,  3  S.  W. 
299.    That,  in  the  absence  of  a  special  con- 
tract or  established  and  understood  usage 
to  the  contrary,  the  corresponding  bank  is 
the  agent  of  the  forwarding  bank,  and  not 
of  the  owner  or  holder  of  the  paper  deliver- 
ing it  to  the  forwarding  bank,  is  the  general 
rule  adhered  to  by  many  courts  of  eminence 
in  this  country,  among  them  the  Supreme 
Court  of  the  United  States.     The  contrary- 
holding  has  been  as  strongly  announced  and 
as   firmly  maintained  by  other  courts  of 
distinction,  and  has  upon  its  side  the  weight 
of  Chief  Justice  Marshall's  opinion  in  Bank 
of  Washington  v.  Triplett,  1  Pet.  25,  7  L.  ed. 
37,  and  Chancellor  Walworth's  notable  dis- 
senting opinion  in  Allen  v.  Merchants'  Bank, 
22  Wend.  215,  34  Am.  Dec.  289.     An  ex- 
tended discussion  of  the  question,  with  the 
authorities  supporting  each  view,  may  be 
found   in   Morse   on   Banks   and  Banking, 
§§  268-287;  that  author  giving  his  approval 
to  the  negative  position. 

But  this  case  does  not  present  the  ques- 
tion in  its  broad  and  general  nature.  It 
arises  here  under  conditions  which  would 
necessarily  qualify  the  operation  of  even 
the  rule  affirmed  by  those  courts  that  hold 
the  correspondent  bank  to  be  the  agent  of 
the  forwarding  bank,  and  the  latter  liable 
for  its  neglect.  There  is  probably  no 
stronger  authority  in  favor  of  that  rule 
than  Exchange  Nat.  Bank  v.  Third  Nat. 
Bank,  112  TJ.  S.  276,  28  L.  ed.  722,  5  Sup. 
Ct.  Rep.  141.  Yet  in  that  case  it  is  said: 
"And,  while  the  rule  of  law  is  thus  general, 
the  liability  of  the  bank  may  be  varied  by 
consent,  or  the  bank  may  refuse  to  under- 
take the  collection.  It  may  agree  to  re- 
ceive the  paper  only  for  transmission  to  its 
correspondent,  and  thus  make  a  different 
contract,  and  become  responsible  only  for 
good  faith  and  due  discretion  in  the  choice 
of  an  agent."  And  in  Morse  on  Banks  and 
Banking  it  is  stated  (§  269):  "If  there  is 
an  express  contract  upon  the  matter  of  the 
first  bank's  responsibility,  of  course  the 
question  will  be  governed  by  it."  And  in 
§  270:  "Usage  may  determine  the  question. 
If  the  law  has  not  already  been  settled  by 
judicial  determination,  so  as  to  exclude  any 
subsequent  evidence  of  usage  to  subvert  it, 
the  bank  may  absolve  itself  from  liability 
for  the  acts  of  agents  other  than  itself,  or 
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the  customer  may  fix  such  liability  upon 
the  bank,  by  showing,  respectively,  that 
such  is  the  established  usage  and  under- 
stood custom  in  the  place  where  the  bank, 
the  extent  of  whose  duty  and  liability  is  in 
question,  is  situated." 

Here  it  was  shown,  not  only  that  there 
prevailed  in  Texas  and  elsewhere  a  general 
and  well-understood  custom  for  banks  re- 
ceiving collections  upon  other  points  not  to 
effect  the  collection  themselves,  but  through 
the  agency  of  other  banks  selected  by  them, 
a  custom  known  to  appellant  at  the  time 
and  expected  by  it  to  be  pursued  in  this 
transaction,  but  that  these  particular 
checks  were  intrusted  by  it  to  the  appellee 
for  collection  with  distinct  notice,  previ- 
ously given  it  by  the  latter  and  reiterated 
in  this  instance,  "that  it  would  observe  due 
diligence  in  the  selection  of  banks  or  agents 
for  the  collection  of  all  paper  out  of  the 
city,  but  would  not  be  responsible  for  the 
failure  or  negligence  of  such  bank  or 
agents."  The  appellee  would  have  had  the 
undoubted  right  to  decline  to  handle  the 
paper  except  upon  such  understanding  of 
its  duty  and  liability.  It  was  as  clearly 
entitled  to  attach  such  condition  to  its 
undertaking,  and  no  sound  reason  can  be 
urged  why  it  should  be  denied  effect  as  to 
a  party  who  understood  it  and  so  acted 
as  to  create  assent  to  and  acceptance  of  it. 
By  forwarding  the  paper  to  the  appellee 
with  knowledge  of  this  distinct  limitation 
of  its  liability,  the  appellant  expressed  its 
agreement  to  the  terms  of  the  limitation. 
It  is  therefore  in  the  position  of  having  in 
advance  agreed  to  the  exemption  of  appellee 
from  liability  for  any  negligence  of  its  cor- 
respondents in  the  course  of  the  collection, 
and  accordingly  cannot  recover  of  it  on 
account  of  such  negligence. 

The  second  question  is  answered  in  the 
negative. 

Replying  to  the  third  question,  we  do 
not  think,  under  the  circumstances,  appel- 
lee should  be  held  guilty  of  negligence  for 
merely  failing  to  make  inquiry  of  its  cor- 
respondent in  respect  to  the  collection,  or  in 
sending  the  checks  to  it  with  knowledge 
that  it  would  send  them  to  the  bank  upon 
which  they  were  drawn.  The  checks  were 
sent  by  it  to  its  correspondent  at  Fort 
Worth  not  for  returns,  but  for  credit,  and 
they  were  credited  to  its  account  by  the 
latter  bank  immediately  on  receipt.  They 
were  sent  with  instructions  to  protest  in 
the  event  of  nonpayment,  a  regular  method 
of  affording  notice  in  case  of  dishonor  for 
any  cause.  It  does  not  appear  that  appellee 
had  any  notice  that  the  collection  had 
failed  prior  to  the  closing  of  the  Edge  wood 
Bank.  Under  such  circumstances  we  think 
appellee  had  the  right  to  assume  that  the 
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checks  had  been  paid,  and  to  act  accord- 
ingly. 

The  Stockyards  National  Bank,  appellee's 
correspondent  at  Fort  Worth,  was  a  reliable 
bank  in  good  standing,  and  there  was  no 
negligence  in  merely  sending  the  checks  to 
it.    The  Edgewood  Bank,  the  drawee  in  the 
checks,  was  the  only  bank  at  Edgewood, 
and  was  in  good  standing  up  to  the  time  of 
its  failure.  The  checks  were  to  be  protested 
at  Edgewood  if  not  paid.    The  express  com- 
pany there,  apparently  the  only  other  pub- 
lic agency  for  making  the  collection,  would 
not  handle  protest  paper  at  all.    The  estab- 
lished custom,  under  this  somewhat  extreme 
condition,  was  to  send  the  checks  to  the 
drawee  bank  if  it  was  in  good  standing, 
and  the  instructions  to  protest  were  gener- 
ally obsesrved  by   such  banks.     Appellant 
was  aware  of  this  general  custom,  and  did 
not  expect  this  business  to  be  handled  dif- 
ferently.    Except  by  the   adoption   of  an 
extraordinary  method,  which  was  not  in- 
cumbent upon  it,  it  seems  to  us  that  in 
making  the  collection  the  Fort  Worth  Bank 
had  no  other  alternative  but  to  send  the 
checks  to  the  drawee  bank,  and,  as  that 
bank  was  in  good  standing  at  the  time,  it 
should  not  be  deemed  guilty  of  negligence 
on  that  account.    Wilson  v.  Carlinville  Nat. 
Bank,  187  111.  222,  52  L.R.A.  632,  58  N.  E. 
250.    It  follows  that  appellee  was  not  neg- 
ligent in  forwarding  the  checks  to  its  cor- 
respondent with  knowledge  that  it  would  in 
turn  forward  them  to  the  bank  upon  which 
they  were  drawn.     The  third  question  is 
therefore  answered  in  the  negative. 

Petition  for  rehearing  denied. 
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KANSAS  CITY,  KAW  VALLEY,  &  WEST- 
ERN RAILWAY  COMPANY 
v. 

J.  L.  BRISTOW  et  al.,  Public  Utilities 
Commission. 

(101  Kan.  557,  P.U.R.1918A,  732,   167  Pac 

1138.) 

Bonds  —  public  utility  —  right  to  issue. 
1.  Under  the  provisions  of  §  8353,  Gen- 
eral Statutes  of  1915,  a  public  utility  has 
the  right  to  issue  whatever  bonds  and  stock 

Headnotes  by  Burch,  J. 

Note.  —  For  authorities  passing  upon  the 
power  and  duty  of  public  authorities  to  con- 
trol the  issuance  of  securities  by  public 
service  corporations,  see  notes  to  People  ex 
rel.  New  York  Edison  Co.  v.  Willcox,  45 
L.R.A.(N.S.)  629,  and  Laird  v.  Baltimore 
&  O.  R.  Co.  47  L.R.A.(N.S.)   1167. 
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b»7  be  necessary  to  carry  out  corporate 
powers,  acquire  property,  construct  and  ex- 
tend facilities,  and  maintain  and  improve 
service,  and  the  Public  Utilities  Commis- 
sion has  no  general  discretion  to  refuse  to 
certify  such  securities. 
For  other  cases,  see  Public  Service  Commit- 
sions,  in  Dig.  1-52  N.  S. 

Public  Utilities  Commission  —  powers. 

2.  The  Public  Utilities  Commission  has 
full  power  to  ascertain  the  truth  of  all 
statements  made  by  a  public  utility  in  its 
application  for  a  certificate  validating  a 
bond  and  stock  issue,  including  the  required 
statement  that  the  capital  stock  to  be  se- 
cured is  necessary  for  a  specified  statutory 
purpose,  and  will  be  used  therefor. 
For  other  cases,  see  Public  Service  Commis- 
sions, in  Dig.  1-52  "N.  S. 

Corporation  —  stock  —  necessity. 

3.  The  word  "necessary ,"  as  used  in  the 
statute,  means  needful  under  all  the  condi- 
tions attending  the  enterprise. 

For  other  cases,  see  Corporations.  V.  a,  in 
Dig.  1S2  N.  S. 

Public  Utilities  Commission  —  powers. 

4.  The  Public  Utilities  Commission  has 
authority  to  require  proof  of  need  for  the 
issuance  of  bonds  and  stock  beyond  the 
proof  afforded  by  the  verified  application. 
For  other  cases,  see  Public  Service  Commis- 
sions, in  Dig.  1^52  K.  S. 

Same  —  refusal  to  certify  stock. 

5.  Under  the  facts  stated  in  the  opinion, 
the  Public  Utilities  Commission  did  not  ar- 
bitrarily refuse  to  certify  an  issue  of  bonds 
and  stock. 

For  other  cases,  see  Public  Service  Commis- 
sions, in  Dig.  1-52  N.  S. 

(October  6,  1917.) 

PROCEEDING  for  a  writ  of  mandamus  to 
compel  defendants  to  issue  a  certificate 
validating  a  proposed  bond  and  stock  issue 
of  the  plaintiff  railway,  alleged  to  have  been 
arbitrarily  withheld  by  defendants.  Writ 
denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  S.  Bean,  for  plaintiff. 

Messrs.  F.  S.  Jackson  and  H.  O.  Cas- 
ter, for  defendants. 

Burch,  J.,  delivered  the  .opinion  of  the 
court: 

The  action  is  one  to  require  the  Public 
Utilities  Commission  to  issue  a  certificate 
validating  a  proposed  bond  and  stock  issue 
of  the  railway  company,  which  certificate  it 
i*  alleged  the  Commission  arbitrarily  with- 
holds. 

The  railway  company  was  organised  to 
construct  and  operate  an  interurban  rail- 
way from  the  city  of  Kansas  City,  Kansas, 
to  the  city  of  Topeka.  A  construction  com- 
pany was  organized  to  build  the  road.  The 
stockholders   of   the   two   companies   were 
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substantially    but    not    wholly    identical. 
The   two    companies   entered   into    a   con- 
tract   whereby    the    construction    company 
agreed  to   construct   the   road  for  $50,000 
per  mile  in  bonds  and  stock  of  the  railway 
company     as     follows:       First     mortgage 
bonds,  $20,000  per  mile;    second  mortgage 
bonds,    $12,500    per    mile;    common    stock, 
$17,500  per  mile.    The  plan  of  construction 
contemplated  completing  the  road  in  three 
successive   sections:     The   first  from   Kan- 
sas City  to  Bonner  Springs,  approximately 
16  miles;  the  second  from  Bonner  Springs 
to  Lawrence,  approximately  23  miles;   the 
third  from  Lawrence  to  Topeka,  approxi- 
mately 26   miles — a  total  distance  of  ap- 
proximately   65    miles.      When    the    first 
section  was  completed  the  railway  company 
made  application  to  the  Commission  to  cer- 
tify a  bond  and  stock  issue  to  pay  for  the 
construction  of  the  entire  road,  and  such  a 
certificate  was  issued.    Bonds  and  stock  for 
the  first   section  were  to  be  delivered  at 
once,  and  for  the  second  and  third  sections 
on  completion  of  those  sections.    While  the 
certificate  did  not  in  terms  state  that  the 
bond  and  stock  issue  was  certified  on  the 
basis   of   $50,000   per   mile,   such  was  the 
basis  of  the  issue,  and  the  authorized  se- 
curities   apparently    fulfilled  the    contract 
for  construction.    When  the  second  section 
of  the  road  was  completed  the  securities 
authorized  for  that  section  were  delivered 
to  the  construction  company.     Some  turn- 
outs not  included  in  the  original  estimate 
of  distances  were  necessary,  a  slight  change 
of  route  was  required,  and  the  result  was 
there  were  42.314  miles  of  track  between 
Kansas  City  and  Lawrence  instead  of  39 
miles,  as  originally  estimated.     The  appli- 
cation now  under  consideration  was  for  a 
bond  and  stock  issue  at  the  rate  of  $50,000 
per  mile  for  the  excess  distance. 

The  statute  defining  the  rights  of  the 
railway  company  and  the  power  of  the 
Public  Utilities  Commission  reads  as  fol- 
lows: "A  public  utility  or  common  carrier 
may  issue  stocks,  certificates,  bonds,  notes 
or  other  evidences  of  indebtedness,  payable 
at  periods  of  more  than  twelve  months 
after  the  date  thereof,  when  necessary  for 
the  acquisition  of  property,  for  the  pur- 
pose of  carrying  out  its  corporate  powers, 
the  construction,  completion,  extension  or 
improvements  of  its  facilities,  or  for  the 
improvements  or  maintenance  of  its  service, 
or  for  the  discharge  or  lawful  refunding  of 
its  obligations,  or  for  such  other  purposes 
as  may  be  authorized  by  law:  Provided, 
and  not  otherwise,  that  there  shall  have 
been  secured  from  the  Commission  a  certifi- 
cate stating  the  amount,  character,  pur- 
poses   and    terms    on    which    such    stocks, 
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certificates,  bonds,  notes  or  other  evidences 
of  indebtedness  are  proposed  to  be  issued, 
as  set  out  in  the  application  for  such  cer- 
tificate, and  that  the  statements  contained 
in  such  application  have  been  ascertained 
to  be  true,  but  this  provision  shall  not  ap- 
ply to  any  lawful  issue  of  stock,  the  law- 
ful execution  and  delivery  of  any  mortgage, 
or  to  the  lawful  issue  of  any  bonds  there- 
under which  shall  have  been  duly  approved 
by  the  Board  of  Railroad  Commissioners 
prior  to  the  taking  effect  of  this  act.  The 
proceedings  for  obtaining  such  certificate 
from  the  Commission  and  the  conditions  of 
its  being  issued  by  said  board  shall  be  as 
follows:  ...  In  case  stocks,  certificates, 
bonds,  notes,  or  other  evidences  of  indebt- 
edness are  to  be  issued  partly  or  wholly 
for  property  or  services  or  other  considera- 
tion than  money,  the  public  utility  or  com- 
mon carrier  shall  file  with  the  commission 
a  statement,  signed  and  verified  by  the 
president  or  other  chief  officer  having 
knowledge  of  the  facts,  showing  (1)  the 
amount  and  character  of  the  stocks,  cer- 
tificates, bonds,  notes  or  other  evidences  of 
indebtedness  proposed  to  be  issued;  (2)  the 
general  purposes  for  which  they  are  to  be 
issued;  (3)  a  general  description  and  an 
estimated  value  of  the  property  or  services 
for  which  they  are  to  be  issued;  (4)  the 
terms  on  which  they  are  to  be  issued  or 
exchanged;  (5)  the  amount  of  money,  if 
any,  to  be  received  for  the  same  in  addi- 
tion to  such  property,  services  or  other 
consideration;  (0)  the  total  assets  and  lia- 
bilities of  the  public  utility  or  common 
carrier;  and  (7)  that  the  capital  sought  to 
be  secured  by  the  issuance  of  such  stocks, 
certificates,  bonds,  notes  or  other  evidences 
of  indebtedness  is  necessary  and  required 
for  such  purposes  and  will  be  used  therefor. 
The  Commission  may  also  require  the  pub- 
lic utility  or  common  carrier  to  furnish 
such  further  statements  of  facts  as  may  be 
reasonable  and  pertinent  to  the  inquiry, 
and  shall  have  full  power  to  ascertain  the 
truth  of  all  statements  made  by  such  com- 
mon carrier  or  public  utility.  Upon  full 
compliance  by  the  applicant  with  the  pro- 
visions of  this  section  the  Commission  shall 
forthwith  issue  a  certificate  stating  the 
amount,  character,  purposes  and  terms  upon 
which  such  stocks,  certificates,  bonds,  notes 
or  other  evidences  of  indebtedness  are  pro- 
posed to  be  issued,  as  set  out  in  the  appli- 
cation for  such  certificate,  and  that  the 
statements  contained  in  such  application 
have  been  ascertained  to  be  true.  Any  is- 
sue of  stocks,  certificates,  bonds,  notes  or 
other  evidences  of  indebtedness  not  payable 
within  one  year,  which  shall  be  issued  by 
such  public  utility  or  common  carrier  con- 


trary to  the  provisions  of  this  act  shall  be 
void."    Gen.  Stat.  1915,  8  8353. 

The  application  was  in  the  form  pre- 
scribed by  the  Commission,  covered  all  the 
facts  required  by  the  statute,  and  was  duly 
verified. 

The  application  came  on  for  hearing  on 
April  27,  1917,  and  among  other  proceed- 
ings the  following  colloquy  occurred  be- 
tween the  Commission  and  Mr.  Bigelow,  a 
representative  of  and  witness  for  the  rail- 
way company: 

Commissioner  Kinkel:  Now,  is  it  really 
necessary  for  the  financial  interest  of  the 
company  that  these  additional  bonds  and 
stocks  for  this  short  additional  mileage  be 
issued,  or  is  it  just  simply  done  for  the 
purpose  of  carrying  out  a  contract?  In 
other  words,  have  the  proceeds  of  the  stocks 
and  bonds  already  issued  paid  for  the  equip- 
ment and  road? 

Mr.  Bigelow:  To  the  construction  com- 
pany? 

Commissioner  Kinkel:    Yes. 

Mr.  Bigelow:  Oh,  that  you  could  not  as- 
certain until  they  sell  those  securities.  Of 
course,  the  first  mortgage  has  not. 

Commissioner  Kinkel:  The  first  mort- 
gage was  $20,000  a  mile,  was  it  not  ? 

Mr.  Bigelow:    Yes. 

Commissioner  Kinkel:  Do  you  recall  how 
much  a  mile  the  road  has  cost  you? 

Mr.  Bigelow:  No,  I  could  not  say,  now. 
Mr.  Williamson  will  be  able  to  testify  to 
the  mileage,  but  he  would  not  know  any- 
thing about  the  securities. 

Commissioner  Kinkel:  Who  would  know 
about  the  cost  of  the  road? 

Mr.  Bigelow:  Well,  I  know  as  much  as 
anybody,  but  I  would  have  to  figure  it  up. 
We  have  not  really  completed  the  whole 
proposition;  we  will  have  to  figure  it  up. 

Commissioner  Foley :  Well,  we  will  want 
that  information,  and  we  will  continue  the 
matter  until  a  later  time,  when  Mr.  Wil- 
liamson can  be  here,  and  prepared  to  fur- 
nish the  information  as  to  the  mileage 
constructed,  and  the  cost. 

At  the  second  hearing  held  on  May  18th 
the  following  took  place: 

Commissioner  Foley:  What  was  the  na- 
ture of  your  contract  with  the  construction 
company  ? 

Mr.  Bigelow:  On  the  basis  of  $20,000  a 
mile  for  the  first  mortgage  bonds,  and 
$12,500  for  the  general  mortgage,  and  stock 
$17,500  per  mile. 

Commissioner  Foley:  Upon  what  basis, 
resting  upon  the  authority  given  by  the 
Commission,  did  you  feel  authorized  to 
make  that  kind  of  a  contract  with  the 
construction  company? 
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Mr.  Bigelow:  Well,  the  contract  with  the 
construction  company  was  previous  to  the 
authorization  of  the  bonds.  As  a  matter  of 
fact,  gentlemen,  the  capitalization,  perhaps, 
is,  as  you  must  know  yourselves,  very  small 
compared  with  other  roads. 

Chairman  Bristow:  Well,  that  is  of  no 
consequence,  as  compared  with  other  roads; 
as  compared  with  the  investment  in  the 
property  is  the  only  thing  to  go  by.    .    .    . 

Commissioner  Foley:  Do  you  know  what 
a  railway  like  that,  constructed  and  built 
as  that  is,  can  be  built  for  ? 

Mr.  Bigelow:  Well,  of  course,  it  costs 
more  to-day  than  it  did  when  it  was  built, 
as  far  as  that  is  concerned,  but  our  figures, 
which  we  have  given  in  the  statement, 
show  the  way  the  accounts  stand  at  the 
present  time — given  in  the  application,  I 
mean. 

A  statement  of  expenses  incurred  in  con- 
structing the  road  to  Lawrence  was  pro- 
duced by  the  railway  company  and  received 
in  evidence.     It  reads  as  follows: 

The  Kansas  City,  Kaw  Valley,  &  Western  Ry.  Co. 

Road  Equipment  Accounts. 

N°-  Account.  Amount. 

501  Engineering  and  superintendence  $53,913  95 

»2  Right  of  way 146,072  44 

H3  Other  land  used  in  electric  rail* 

mtkM  „  way  operations 45,643  30 

»4  Grading 170,520  32 

506  Ballast 67,772  07 

*g  Ties 99,228  25 

507  Rails,  rail  fastenings  and  joints...  184,226  52 
£8  Special  work 10.203  82 

510  Track  and  roadway  labor 103 ,468  91 

511  Paving 11,378  82 

512  Roadway  machinery  and  tools  . .  10,939  67 
515  Bridges,  trestles,  and  culverts....  206,431  32 

Jlo  Crossings,  fences,  and  signs 20,001  42 

517  Signals  and  interlocking  appara- 

...       tu* 737  37 

d|8    Telephone  and  telegraph  lines 4,403  85 

519  Poles  and  fixtures 31,785  29 

521  Distribution  system 116,695  57 

522  General  office  buildings 3,348  73 

«•  8hops  and  earhouses 13,760  39 

524  Stations,  miscellaneous  buildings, 

crw,  «  and  structures 19 ,840  36 

526  Park  and  resort  property 156  66 

f27  Cost  of  road  purchased 246,404  63 

530  Passenger  ana  combination  cars..  80,557  44 

531  Freight,  express,  and  mail  cars ...  24 ,  035  14 

532  8erviee  equipment 4,110  96 

533  Electric  equipment  of  oars 16,915  31 

534  Locomotives 15,673  70 

536  Shop  equipment 1 ,609  22 

J37  Furniture 1.976  58 

*»  Miscellaneous  equipment 2 .  594  34 

JJO  Substation  buildings 10,913  45 

o43  Substation  equipment 82,104  38 

5*4  Transmission  system 5,552  13 

£6  Law  expenditures 16,893  92 

547  Interest  during  construction 189,999  92 

548  Injuries  and  damages. 496  34 

tS   Taxes 102  40 

550    Miscellaneous 227,464  02 


May  1,  1917. 


$2,197,930  81 


The  following  then  occurred: 

Commissioner  Foley:    You  have  a  power 
plant  of  your  own,  have  you? 
Mr.  Bigelow:    No,  air. 

Commissioner  Foley :    You  have  no  power 

plant? 
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Mr,  Bigelow:  We  buy  our  power  from 
the  municipal  plant  at  Kansas  City,  Kan- 
sas. 

Commissioner  Foley:  I  believe  that  is  all. 

Chairman  Bristow:  Now,  why  should 
this  cost  you  twice  as  much  to  construct 
that,  as  other  roads  that  we  know  have 
been  constructed,  that  are  apparently  just 
as  good  as  that  is? 

Mr.  Bigelow:  I  cannot  tell  you  what 
other  roads  have  done.  You  didn't  seem  to 
be  interested  in  the  amount  other  roads 
have  issued  in  securities,  but,  as. a  matter 
of  fact,  it  is  a  great  deal  less  than  others. 

Chairman  Bristow:  Yes,  that  has  been 
a  scandal  for  years;  but  when  it  comes  to 
investment  in  these  pieces  of  property,  that 
is  a  tangible  thing.  The  securities  are 
simply  whatever  you  are  disposed,  or  the 
commission  is  disposed,  to  permit  to  be  is- 
sued,— entirely  a  different  proposition. 

Mr.  Bigelow:  That  is  for  you  gentlemen 
to  determine. 

The  Commission  made  a  general  finding 
that,  upon  consideration  of  the  application 
and  the  evidence,  a  certificate  should  be 
denied. 

The  litigants  are  far  apart  in  their  in- 
terpretations of  the  statute.  The  Commis- 
sion contends  that  the  certification  of 
securities  to  be  issued  by  a  public  utility  is 
a  matter  resting  in  its  discretion,  to  be 
exercised  according  to  its  conception  of  the 
public  welfare.  The  railway  company  con- 
tends that  the  Commission  has  none  but  a 
ministerial  duty  to  perform.  Whenever  a 
verified  application  in  due  form  is  pre- 
sented, and  any  further  pertinent  informa- 
tion required  by  the  Commission  is  supplied, 
it  becomes  the  mandatory  duty  of  the  Com- 
mission to  issue  the  certificate  applied  for. 
Neither  contention  is  correct.  The  Com- 
mission is  not  a  general  guardian  over  pub- 
lic utilities  or  the  public,  and  cannot,  by 
an  exercise  of  discretion  over  the  issuing  of 
bonds  and  stocks,  control  the  activities 
of  business  enterprise.  Business  initiative 
and  business  sagacity  are  left  free  to  im- 
prove what  they  deem  to  be  opportunities, 
and  a  public  utility  has  the  right,  under 
the  statute,  to  issue  whatever  bonds  and 
stocks  may  be  necessary  to  carry  out  cor- 
porate powers,  acquire  property,  construct 
and  extend  facilities,  and  maintain  and 
improve  service.  The  Commission  has  no 
discretion  to  refuse  to  certify  such  securi- 
ties. On  the  other  hand,  proposed  securi- 
ties must  be  necessary  for  some  purpose 
designated  in  the  statute,  and  the  Com- 
mission has  full  power  to  ascertain  the 
truth  of  the  statement,  indispensable  to  an 
application  for  a  certificate,  that  the  capi- 
tal stock  to  be  secured  is  necessary  and 
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required  for  such  purpose,  and  will  be  used 
therefor. 

The  word  "necessary,"  as  used  in  the 
statute,  is  not  to  be  interpreted  from  the 
standpoint  of  some  piratical  corporation 
•which  might  desire  to  exploit  the  public,  or 
from  the  standpoint  of  some  perverse 
Commission  which  might  conceive  it  to  be 
public  service  to  bait  public  utilities. 
"Necessary"  means  needful  under  all  the 
conditions  attending  the  enterprise. 

Unless  the  Commission  Bee  fit  to  accept 
the  verified  application  as  proving  the 
statements  which  it  contains,  the  applicant 
should  extend  its  proof  as  the  Commission 
may  indicate.  Presentation  of  a  verified 
application  does  not  cast  on  the  Commis- 
sion the  burden  of  calling  witnesses  and 
establishing  by  adversary  procedure  the 
untruthfulness  of  the  statements  tendered, 
or  the  true  needs  of  the  applicant. 

In  this  instance  the  court  is  satisfied  the 
railway  company  and  the  Commission  un- 
derstood each  other  at  the  final  hearing. 
The  contract  which  the  promoters  of  the 
railroad  made  with  themselves  to  build  the 
road  for  $50,000  per  mile  in  bonds  and 
stock  did  not  create  a  necessity  for  issu- 
ing the  stipulated  securities,  in  the  sense 
of  the  statute.  If  so,  a  necessity  for  bonds 
and  stock  at  any  improvident  rate  per  mile 
could  be  created  by  simple  contract.  Pos- 
sibly the  contract  which  was  made  was 
induced  by  necessity,  but,  if  so,  the  neces- 
sity was  the  underlying  fact.  Although  the 
previous  order  authorized  securities  which 
would  fulfil  the  contract  for  the  estimated 
number  of  miles,  the  order  in  terms  pro- 
vided for  issuing  securities  in  a  gross  sum 
to  build  the  road  to  Lawrence.     If  more 


funds  are  needed,  the  necessity  was  a  ques- 
tion of  complex  fact  to  be  determined  at 
the    hearing    on    the    second    application. 
Comparisons  between  the  capitalization  of 
this  road  and  the  capitalization  of  other 
roads  did  not  tend  to  elucidate  the  ques- 
tion of  fact.     As  bearing  upon  the  issue, 
the  commission   specifically  asked  for  the 
cost  of  the  road,  and  adjourned  the  hearing 
to  give   the   railway   company   an   oppor- 
tunity to  respond.     The  response  consisted 
of  a  general  summary  printed  above,  show- 
ing that  the  road,  without  a  power  plant, 
had    a    bookkeeping    cost    of    more    than 
$51,000  per  mile.     Nearly  20  per  cent  of 
the  cost  consisted  of  interest,  $189,999.94, 
and  the  unexplained  item,  "miscellaneous," 
$227,264.02.      Near   the   close    of    the   first 
hearing  and  near  the  close  of  the  second 
hearing  the  actual  need  for  capital  addi- 
tional    to     that     already     certified     was 
squarely  presented  to  the  representatives  of 
the  railway  company.    No  information  was 
forthcoming  except  the  construction  sum- 
mary, the  fact  that  the  proceeds  derived 
from   the   first   mortgage   bonds   were  not 
sufficient  to  pay  for  the  road,  and  the  fact 
that   the   capitalization  was   smaller  than 
that  of  other  roads. 

The  conclusion  of  the  court  is  that  the 
Commission  had  authority  to  require  proof 
of  need  for  additional  capital  beyond  the 
proof  afforded  by  the  verified  application; 
that  the  Commission  sufficiently  indicated 
its  desire  for  such  proof;  that  substantial 
proof  was  not  produced;  and  consequently 
that  the  certificate  applied  for  was  not 
arbitrarily  refused. 

The  writ  is  denied. 


NEBRASKA  SUPREME   COURT 

STATE  OF  NEBRASKA  EX  REL.  NE- 
BRASKA STATE  RAILWAY  COMMIS- 
SION 

v. 

MISSOURI    PACIFIC    RAILWAY    COM- 
PANY, Appt. 

(100  Neb.  700,  P.U.R.1917C,  597,  161  N.  W. 

270.) 

Statute  —  construction. 

1.  A  statute  susceptible  of  a  reasonable 
construction  avoiding  a  conflict  with  the 
Constitution  should  be  so  construed. 

For  other  cases,  see  Statutes,  II.  a,  in  Dig. 
1-32  N.  6. 

Constitutional  law  —  telephone  connec- 
tions —  carrier. 

2.  The  statute  requiring  common  carriers 
to  furnish  adequate  telephone  connections 

Headnotes  by  Rose,  J.  I 


between  their  offices,  buildings,  and  grounds 
and  the  local  telephone  exchange  provides 
for  a  notice  and  a  hearing  before  the  State 
Railway  Commission  as  to  the  reasonable- 
ness of  such  requirement,  and  is  not  uncon- 
stitutional as  depriving  the  carrier  of  its 

Note.  —  As  to  duty  of  railroad  company 
to  install  telegraph  or  telephone  in  its  sta- 
tion, see  note  to  Woody  v.  Denver  &  R.  G.  R. 
Co.  47  L.R.A.(N.S.)  974. 

Generally,  as  to  the  conclusiveness  of  an 
enrolled  bill,  see  note  to  Atchison,  T.  &  S.  F. 
R.  Co.  v.  State,  40  L.R.A.(N.S.)  1;  and 
later  cases,  Allen  v.  State,  44  L.R.A.  (N.S.) 
468;  Re  Drainage  Disk  L.R.A.1915A,  1210; 
State  ex  rel.  Hammond  v.  Lynch,  L.R.A. 
1915D,  119;  Ritzmann  v.  Campbell,  L.ILA. 
1916E,  1251;  and  Amos  v.  Moseley,  L.R.A. 
1918C,  482.  Specifically,  as  to  a  bill  not 
signed  by  presiding  officer  of  legislature  in 
the  manner  directed  by  the  Constitution, 
page  22  of  the  above-mentioned  note. 
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property  without  due  process  of  law,  or  as 
denying  it  the  equal  protection  of  the  laws. 
Eer.  Stat  1913,  §§  5988-5990:  Laws  1909, 
chap  106,  §§  1-3. 

For  other  cases,  see  Constitutional  Law,  U. 
o,  7,  c,  in  Dig.  1-52  N.  8. 

Mandamus  —  to     enforce     rule  —  pre- 
sumption. 

3.  On  application  for  mandamus  to  en- 
force an  order  of  the  State  Railway  Com- 
mission, jurisdiction  having  been  acquired 
and  no  appeal  having  been  taken,  it  will  be 
presumed  that  the  findings  of  the  Commis- 
sion were  sustained  by  the  evidence. 

For  other  cases,  see  Mandamus,  II.  d,  in 
Dig.  1^52  N.  8. 

Statute  —  failure  to  sign  —  effect. 

4.  The  failure  of  the  presiding  officer  of 
the  senate  to  sign  a  bill,  which  was  after- 
wards approved  by  the  governor,  and  which 
the  journal  of  the  senate  shows  passed  the 
senate  by  the  constitutional  majority,  does 
not  affect  the  validity  of  the  act. 

For  other  cases,  see  Statutes,  I.  a,  in  Dig. 
1-52  N.8.  y 

(December  29,  1916.) 


APPEAL  by  respondent  from  a  judgment 
of  the  District  Court  for  Lancaster 
County  granting  a  writ  of  mandamus  re- 
quiring it  provide  telephone  service  at  a 
certain  place  in  compliance  with  an  order 
made  by  relator.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  P.  Waggenev,  J,  A.  C.  Ken- 
nedy, and  Vale  O.  Holland,  for  appellant. 

Messrs.  Willis  E.  Reed,  Attorney  Gen- 
eral, and  George  W.  Ayres,  for  appellee. 

Rose,   J.,   delivered  the  opinion  of  the 

court: 

The  Nebraska  State  Railway  Commis- 
sion, relator,  applied  to  the  district  court 
for  a  peremptory  writ  of  mandamus  re- 
quiring the  Missouri  Pacific  Railway  Com- 
pany, respondent,  to  provide  telephone 
service  in  the  station  at  Panama  in  com- 
pliance with  an  order  made  by  relator 
under  a  statute  providing: 

"Every  railway  company,  express  com- 
pany or  telegraph  company  doing  business 
in  this  state  shall  furnish  reasonably 
adequate  telephone  connections  between  its 
offices,  buildings  and  grounds,  and  the  pub- 
lic telephone  exchanges  operated  in  the 
towns  where  the  same  are  located. 

''The  State  Railway  Commission  is  here- 
by authorized  and  empowered  to  require 
and  compel  the  furnishing  of  such  service. 
tyon  complaint  to  the  Railway  Commis- 
sion of  Nebraska  that  any  telephonic  ser- 
^ce  with  any  railroad,  telegraph  or  express 
fompany's  buildings,  offices  or  grounds  is 
inadequate  or  in  any  respect  unreasonably 
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or  unjustly  discriminatory  or  thai  such 
service  cannot  be  had,  it  shall  be  the  duty 
of  the  Commission  to  investigate  the  same, 
and  if  upon  investigation  the  Commission 
shall  find  that  any  telephonic  service  is 
inadequate  or  unreasonably  or  unjustly 
discriminatory  or  that  such  service  cannot 
be  had,  it  shall  determine  and  by  order 
fix  a  reasonable  regulation,  practice  or 
service  to  be  installed,  imposed,  observed 
and  operated  in  the  future."  Rev.  Stat. 
1913,  §§  5988,  5989;  Laws  1909,  chap.  106, 

§5  1,  2. 

Respondent   resisted  the   application   for 
the  writ  on   the  ground   that  the   act   is 
unconstitutional,  as  denying  respondent  the 
equal   protection   of   the  laws,   and   as  de- 
priving it  of  property  without  due  process 
of  law.    The  trial  court  upheld  the  act  and 
allowed  the  writ.    Respondent  has  appealed. 
It  is  argued  that  respondent  is  required 
by  the  act  to  furnish  telephone  connections 
between  its  offices,  buildings,  and  grounds 
and  the  local  telephone  exohange,  without 
regard  to  necessity  or  expense,   and  Mis- 
souri P.  R.  Co.  v.  Nebraaka,  217  U.  S.  196, 
54  L.  ed.  727,  30  Sup  Ct.  Rep.  461,  18  Ann. 
Cas.  989,  is  cited  to  sustain  the  position 
thus  taken.     The  reasons  for  condemning 
the  act  assailed  in  that  case  are  not  ap- 
plicable to  the  legislation  now  under  con- 
sideration.   Respondent's  construction  of  the 
enactment  relating  to  telephones  is  not  the 
only  one  of  which  the  act  is  susceptible. 
There  is  a  reasonable  interpretation  which 
will  avoid  a  conflict  with  the  Constitution, 
and  it  should   be  adopted.     State   ex   rel. 
Martin  v.  Howard,  96  Neb.  278,  291,  147 
N.  W.  689;   Gaster  v.  Gaster,  92  Neb.  6, 
10,  137  N.  W.  900;  State  ex  rel.  Hastings 
v.  Smith,   35  Neb.   13,  24,   16  L.R.A.   791, 
52  N.  W.  700.     The  legislation  authorizes 
the    State   Railway    Commission   to   exact 
the  service  described  in  the  act.    There  is 
no  penalty  prescribed  except  for  a  failure 
to  perform  a  service  ordered  by  the  State 
Railway  Commission. 

The  act  seems  to  comtemplate  the  right 
to  be  heard  before  that  body  and  the  deter- 
mination by  it  of  the  reasonableness  of  the 
service.  This  interpretation  is  a  reason- 
able one  and  avoids  a  conflict  with  the 
Constitution.  Under  the  act  thus  con- 
strued respondent  had  a  hearing  before 
the  State  Railway  Commission  and  was 
ordered  to  install  a  telephone  at  Panama. 

Does  the  order  deprive  respondent  of 
its  property  without  due  process  of  law, 
or  deny  it  the  equal  protection  of  the 
laws?  Respondent  contends  that  the  ser- 
vice required  is  not  essential  to  the  proper 
operation  of  the  railroad  as  a  common 
carrier  of  persons  and  property,  and  that 
the  use  of  a  telephone  would  be  a  mere 
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accommodation  to  the  inhabitants  of  the 
village  at  the  expense  of  respondent,  with- 
out benefit  to  it.  The  duties  of  a  common 
carrier  are  not  limited  to  the  actual  trans- 
portation of  persons  and  property.  There 
are  other  obligations  incidental  to  the 
principal  duties.  The  furnishing  of  ade- 
quate facilities  for  the  transaction  of  pub- 
lic business  is  a  function  of  a  common 
carrier.  It  may  be  required  to  establish 
stations  at  proper  places.  Minneapolis  & 
St.  L.  R.  v.  Minnesota,  193  U.  S.  53,  48 
L.  ed.  614,  24  Sup.  Ct.  Rep.  396.  The  duty 
to  provide  adequate  facilities  is  not  per- 
formed by  supplying  a  minimum  of  service. 
The  state  may  within  proper  limits,  re- 
quire a  carrier  to  furnish  facilities  for  the 
convenience  and  comfort  of  the  traveling 
public.  Missouri  P.  R.  Co.  v.  Kansas,  216 
U.  S.  262,  280,  54  L.  ed.  472,  480,  30  Sup. 
Ct.  Rep.  330;  Atlantic  Coast  Line  R.  Co. 
v.  North  Carolina  Corp.  Commission,  206 
U.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct.  Rep.  585, 
11  Ann.  Cas.  398.  The  telephone  is  in 
general  use  as  a  factor  in  the  transaction 
of  public  business,  and  a  statute  requiring 
a  railroad  company  to  connect  a  station 
with  a  local  telephone  exchange  for  the 
convenience  of  shippers  and  passengers 
does  not  go  beyond  the  incidental  duties 
of  a  common  carrier.  Atchison,  T.  &  S. 
F.  R  Co.  v.  State,  23  Okla,  210,  21  LJLA. 
(N.S.)  908,  100  Pac  11.  The  evidence  in 
the  present  case  tends  to  show  that  the 
telephone  is  a  necessary  facility  for  the 
proper  performance  of  respondent's  duties 
as  a  common  carrier.  While  the  element 
of  expense  should  be  considered  in  deter- 
mining the  reasonableness  of  the  require- 
ment, it  is  not  necessarily  controlling. 
Missouri  P.  R.  Co.  v.  Kansas,  216  U.  S. 
262,  54  L.  ed.  472,  30  Sup.  Ot.  Rep.  330; 
Atlantic  Coast  Line  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  206  U.  S.  1,  26, 
61  L.  ed.  933,  945,  27  Sup.  Ct.  Rep.  585, 
595,  11  Ann.  Cas.  398.  In  the  case  last 
cited  it  was  said:  "As  the  primal  duty 
of  a  carrier  is  to  furnish  adequate  facilities 
to  the  public,  that  duty  may  ...  be 
compelled,  although  by  doing  so  as  an  inci- 
dent some  pecuniary  Iobs  from  rendering 
such  service  may  result." 

The  statute  under  which  the  State  Rail- 
way Commission  acted  is  not  unconstitu- 
tional. That  body  had  jurisdiction  of  the 
subject-matter  and  of  the  parties  affected 
by  the  order.  The  Btatute  not  only  gave 
respondent  the  right  to  be  heard,  but 
authorized  an  appeal  to  the  district  court. 
Laws  1907,  chap.  90,  §  7.  The  proof  does 
not  show  that  an  appeal  was  taken.  Under 
such  circumstances  it  will  be  presumed,  in 
an    action   for   mandamus  to  enforce   the 


order,  that  the  findings  of  the  State  Rail- 
way Commission  were  sustained  by  the 
evidence.  In  resisting  the  application  for 
the  writ  respondent  has  not  shown  that 
the  requirement  was  unreasonable  or  con- 
fiscatory. 

The  conclusion  is  that  the  order  is  not 
unconstitutional  as  depriving  respondent  of 
its  property  without  due  process  of  law,  or 
as  denying  it  the  equal  protection  of  the 
law — Missouri  P.  R.  Co.  v.  Nebraska,  217 
U.  S.  196,  54  L.  ed.  727,  30  Sup.  Ct  Rep. 
461,  18  Ann.  Cas.  989,  relied  upon  by 
respondent,  is  not  controlling  here.  It  was 
there  held  that  an  act  requiring  every  rail- 
road company  to  construct  switch  tracks 
to  elevators  adjacent  to  the  right  of  way 
was  unconstitutional  because  it  required 
the  carrier  to  construct  a  switch  at  its 
own  expense,  upon  demand  of  an  elevator 
owner,  without  a  preliminary  hearing  as 
to  reasonableness  or  necessity,  under  a 
severe  penalty  for  noncompliance  with  the 
demand.  Moreover,  the  Supreme  Court  of 
the  United  States  indicated  that  the  ser- 
vice required  by  the  elevator  statute  was 
not  incidental  to  the  duties  of  a  common 
carrier,  but  was  a  service  for  the  benefit 
of  a  private  individual  or  a  corporation, 
and  not  for  the  general  .public. 

Respondent  also  contends  that  the  act 
now  under  consideration  is  unconstitu- 
tional because  the  enrolled  bill  was  not 
signed  by  the  presiding  officer  of  the 
senate.  Const,  art.  3,  §  11.  This  question 
is  settled  adversely  to  respondent  by  former 
decisions.  It  has  been  held:  "The  failure 
of  the  presiding  officer  of  the  senate  to  sign 
a  bill,  which  was  afterwards  approved  by 
the  governor,  and  which  the  journal  of  the 
senate  shows  passed  the  senate  by  the  con- 
stitutional majority,  does  not  affect  the 
validity  of  the  act."  Cottrell  v.  State,  9 
Neb.  125,  1  N.  W.  1008;  Taylor  v.  Wilson, 
17  Neb.  88,  22  N.  W.  119. 

The  judgment  is  therefore  affirmed. 
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ELIJAH  B.  FENNER,  Appt 
(102  Kan.  830,  172  Pac.  514.) 

Evidence  —  sufficiency. 

1.  Evidence  examined,  and  held  sufficient 
to  prove  a  contract  to  pay  a  reward  for 

Headnotes  bv  Dawson,  J. 

Note.  —  As  to  right  of  public  officer  to 
claim  reward  for  arrest,  see  annotation  fol- 
lowing this  case,  post,  351,  and  references 
therein  to  annotation  on  related  questions. 


L.R.A.1918B. 


SMITH  v.  FENNER. 


349 


discovering,  locating,  and  apprehending  a 
criminal. 

For  other  cases,  see  Evidence,  XII.  i.  in 
Dig.  1-52  N.  S. 

Reward  —  right  of  officer. 

2.  The  right  of  a  public  officer  to  claim  a 
reward  for  doing  his  duty  discussed. 

For  other  cases,  see  Reward,  in  Dig.  1-52 
N.8. 

Same  — deputy  sheriff. 

3.  A  nonpay  deputy  sheriff  who  was  un- 
der no  official  duty  to  discover  and  appre- 
hend a  thief  is  not  barred  by  any  rule  of 
public  policy  from  claiming  a  reward  offered 
for  the  capture  of  the  thief. 

For  other  cases,  see  Reward,  in  Dig.  1-52 

N.B. 

Appeal  —  findings. 

4.  Findings  of  a  jury  examined,  and  no 
material  inconsistency  disclosed  therein. 
For  other  cases,  see  Appeal  and  Error,  VII. 

I,  2,  a,  in  Dig.  1-32  N.  8. 

Evidence  —  sufficiency. 

5.  Evidence  examined,  and  held  sufficient 
to  support  the  finding,  verdict,  and  judg- 
ment that  plaintiff  had  earned  the  reward 
offered  by  defendant. 

For  other  cases,  see  Evidence,  XII.  k,  in 
Dig.  1-52  N.  8. 

(April  6,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Leavenworth 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  a  reward  alleged  to 
fore  been  earned  by  plaintiff  in  locating 
ft  criminal.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Arthur  M.  Jackson,  for  appellant. 

Messrs.  John  T.  O'Keefe  and  Dennis 
Jones,  for  appellee. 

Dawson,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  R.  J.  Smith,  obtained  a 
judgment  against  the  defendant,  Elijah  B. 
Fenner,  for  the  amount  of  a  reward  offered 
by  the  latter  "for  work  done  and  performed 
for  him  [Elijah  B.  Fenner]  at  his  request 
and  with  his  knowledge  and  consent,  in 
the  matter  of  arresting  the  thief  or  thieves 
charged  with  picking  the  pockets  and  tak- 
ing from  the  person  of  Elijah  B.  Fenner, 
and  stealing  therefrom  a  large  sum  of 
money." 

The  bill  of  particulars  in  part  recited: 
"And  plaintiff  avers  that  on  or  about  the 
3d  day  of  July,  a.  d.  1916,  in  the  city  and 
county  of  Leavenworth,  state  of  Kansas, 
Elijah  B.  Fenner,  the  defendant  herein, 
■aid  to  this  plaintiff,  R.  J.  Smith,  'that 
someone  stole  from  him  nine  hundred  dol- 
lars ($900)  out  of  his  pocket  while  he  was 
at  the  baseball  game  yesterday,'  and  prom- 
ised and  agreed  with  plaintiff  that  'if  he 
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would  get  the  fellow  or  fellows  who  got 
his  money  he  would  pay  to  him  the  sum 
of  $150';  that  the  words  he  used  were  about 
as  follows:  'If  you  get  the  fellow  who  got 
my  money,  I  will  give  you  $150.'  That 
plaintiff  accepted  the  promise  and  agree- 
ment of  defendant  and  went  to  work  im- 
mediately to  get  the  fellow  or  fellows, 
which  he  did.  And  plaintiff  avers  that  he 
arrested  the  following  named  persons,  Cal- 
vin Young,  John  Jacobson,  and  Jessie 
Young,  in  Leavenworth  county,  Kansas, 
and  that  two  of  the  said  parties,  Calvin 
Young  and  John  Jacobson,  have  already 
been  found  guilty  of  stealing  the  defend- 
ant's money." 

Certain  special  questions  were  answered 
by  the  jury: 

"(3)  Who  served  the  state  warrant  on 
Calvin  Young  at  the  Soldiers'  Home? 
Answer:  Rube  Smith. 

"(4)  Was  Calvin  Young  the  only  person 
who  was  ever  arrested  for  and  convicted  of 
picking  the  pockets  of  the  defendant? 
Answer:   Yes. 

"(5)  What,  if  anything,  did  the  plaintiff 
do  for  the  defendant,  in  connection  with 
the  arrest  of  the  thief  or  thieves  who  had 
picked  the  pockets  of  the  defendant,  that 
entitles  said  plaintiff  to  a  reward  of  $150 
in  this  case?  Answer:  He  assisted  in 
locating  and  making  the  arrest  of  Calvin 
Young." 

After  the  verdict  was  rendered,  various 
motions  were  filed  by  defendant,  including 
one  for  judgment  for  defendant  for  the 
reason  "that  the  plaintiff  admitted  in  his 
testimony  that  he  was  a  regularly  ap- 
pointed deputy  sheriff  of  Leavenworth 
county,  Kansas,  and  that  the  arrest  of  one 
Calvin  Young  was  made  in  Leavenworth 
county,  Kansas." 

Defendant's  motion  being  overruled,  and 
judgment  being  entered  against  him,  he  ap- 
peals, and  urges  several  errors,  which  will 
be  noted. 

It  is  first  contended  that  the  demurrer 
to  plaintiff's  evidence  should  have  been 
sustained,  and  to  justify  this  it  is  urged 
that  plaintiff  did  not  prove  a  contract  with 
defendant.  The  court  discerns  no  failure 
of  evidence  on  that  point.  The  evidence  of 
various  witnesses  was  to  the  effect  that 
defendant  said:  "If  you  get  the  fellow 
that  got  the  money,  I  will  give  you  $150." 
It  was  with  defendant's  knowledge,  assist- 
ance, and  cooperation  that  plaintiff  im- 
mediately went  to  work  to  discover  and 
locate  the  thief,  and  to  have  him  taken 
into  custody.  These  facts  established  the 
contract. 

The  important  question  presented  by 
defendant  arises  from  the  fact  that  plain- 
tiff was  a  deputy  sheriff  of  Leavenworth 
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county,  defendant  contending  that  public 
policy  forbids  a  public  officer  to  demand  or 
receive  a  reward  in  addition  to  his  official 
compensation  for  doing  his  duty.  This 
rule  is  a  familiar  and  salutary  one,  and 
it  was  particularly  well  stated  in  Re  Rus- 
sell, 61  Conn.  577,  579,  680,  50  Am.  Rep. 
55:  "And  it  is  now  well  settled  that  a 
public  officer  whose  compensation  is  fixed 
or  whose  fees  are  prescribed  by  law  cannot 
legally  contract  for  or  demand  a  larger 
compensation  or  higher  fees,  in  the  form 
of  a  reward  or  in  any  other  form,  for 
services  rendered  in  the  line  or  scope  of 
his   official  duties."     Cases   cited. 

The  rule  and  its  qualifications  are  cited 
and  discussed  in  Marsh  v.  Wells,  P.  &  Co. 
Exp.  88  Kan.  538,  541,  43  L.R.A.(N.S.) 
133,   129  Pac.   168,  169,  where  it  is  said: 

"It  is  contrary  to  public  policy  to 
allow  an  officer  to  recover  a  reward  for 
the  performance  of  an  official  duty.  Re 
Russell,  51  Conn.  577,  50  Am.  Rep.  55; 
Somerset  Bank  v.  Edmund,  76  Ohio  St. 
396,  11  L.R.A.(N.S.)  1170,  81  N.  E.  641, 
10  Ann.  Cas.  726;  United  States  v.  Mat- 
thews, 173  U.  S.  381,  43  L.  ed.  738,  19 
Sup.  Ct.  Rep.  413,  34  Cyc.  1753. 

"On  the  other  hand,  no  rule  of  public 
policy  forbids  such  recovery  where  the 
officer  is  under  no  obligation  arising  from 
his  official  character  to  perform  the  ser- 
vice. Smith  v.  Vernon  County,  188  Mo. 
501,  70  L.R.A.  59,  107  Am.  St.  Rep.  324, 
87  S.  W.  949;  Russell  v.  Stewart,  44  Vt. 
170;  34  Cyc.  1755;  24  Am.  &  Eng.  Enc. 
Law,  953." 

See  also  Hartley  v.  Granville,  216  Mass. 
38,  48  L.R.A.(N.S.)  392,  102  N.  E.  942, 
Ann.  Cas.  1915A,  725. 

In  another  Kansas  case  which  was  here 
three  times,  the  award  was  not  withheld 
because  the  claimants,  both  public  officers, 
could  not  lawfully  accept  or  collect  it,  but 
only  because  the  party  offering  the  reward 
did  not  know  to  whom  it  should  be  paid. 
Elkins  v.  Wyandotte  County,  86  Kan.  305, 
46  L.R.A.(N.S.)  662,  120  Pac.  542,  id.  91 
Kan.  518,  51  L.R.A.(N.S)  638,  138  Pac. 
578,  Ann.  Cas.  1915D,  257,  id.  92  Kan.  299, 
51  L.R.A.(N.S.)   639,  140  Pac.  896. 

The  case  before  us  comes  to  this:  Was 
it  the  official  duty  of  plaintiff  to  discover, 
locate,  and  apprehend  the  thief?  The  evi- 
dence shows  that  the  plaintiff  was  a  non- 
pay  deputy  sheriff  of  the  county  where  the 
crime  was  committed  and  where  the  crim- 
inal was  apprehended.  What  are  the  duties 
of  a  nonpay  deputy  sheriff?  So  far  as  they 
are  expressly  denned  by  the  statute,  his 
duties  are:  "To  keep  and  preserve  the 
peace,  .  .  .  and  to  quiet  and  suppress 
all  affrays,  riots   and  unlawful   assemblies 


and  insurrections."  Gen.  Stat.  1915,  § 
2750. 

Any  other  official  duty  of  a  nonpay 
deputy  sheriff  could  only  relate  to  such, 
as  he  is  commanded  to  perform  by  a  war- 
rant or  order  of  court,  or  by  direction  of 
his  superior  officer,  the  sheriff  of  the 
county. 

When  plaintiff's  contract  of  employment 
was  made  with  defendant  he  was  under  no 
official  duty  to  discover  and  apprehend  the 
thief.  He  had  not  been  detailed  for  any 
such  duty  by  the  sheriff,  nor  charged  with 
such  duty  by  a  warrant  or  order  of  court. 
The  task  did  not  fall  into  the  category 
of  duties  imposed  on  all  deputy  sheriffs  by 
the  statute.  Plaintiff  could  not  have  been 
punished  or  ousted  from  office  for  official 
dereliction  if  he  had  wholly  ignored  this 
crime,  and  had  refrained  from  doing  any- 
thing towards  the  capture  of  the  criminal. 
And  so  when  he  was  engaged  by  the  de- 
fendant "to  get  the  man  who  got  his 
money,"  plaintiff  was  at  that  time  as  free 
as  any  private  citizen  to  undertake  to  earn 
the  reward.  Moreover,  the  rule  which  bars 
a  public  official  from  claiming  a  reward  for 
doing  his  duty  proceeds,  in  part  at  least, 
upon  the  theory  that  his  official  compensa- 
tion is  his  lawful  reward  for  his  services. 
Re  Russell,  51  Conn.  577,  50  Am.  Rep.  55. 
As  the  plaintiff  is  a  nonpay  deputy  sheriff, 
one  of  the  reasons  for  the  rule  wholly 
fails  when  applied  to  him.  Yet  it  may  be 
conceded  that  if  the  reward  were  claimed 
by  plaintiff  for  preserving  the  peace  or 
quieting  an  affray, — these  duties  being 
imposed  upon  him  by  law, — or  for  executing 
a  warrant  or  performing  a  specific  duty 
imposed  on  him  by  the  sheriff,  he  probably 
could  not  collect  the  reward,  although  he 
was  serving  without  pay. 

Did  the  plaintiff  earn  the  reward?  The 
reward  was  sufficiently  earned,  as  shown 
by  the  jury's  fifth  finding  and  the  evidence 
which  supported  that  finding.  It  is  im- 
material whether  plaintiff  had  any  part  in 
the  mere  formality  of  making  the  arrest. 
When  plaintiff,  pursuant  to  defendant's 
offer,  accompanied  defendant  to  the  place 
where  the  thief  was  expected  to  be  found, 
and  assisted  in  locating  the  thief,  and 
caused  or  cooperated  in  causing  him  to  be 
detained  until  a  warrant  could  be  procured 
for  his  formal  arrest,  and  the  thief  was 
effectually  brought  to  justice  through  plain- 
tiff's assistance  and  cooperation,  and  no 
other  person  claims  the  reward  or  a  share 
of  it, — there  being  no  intimation  that  any 
other  thief  not  brought  to  justice  took  part 
in  the  robbery, — it  seems  that  plaintiff  is 
justly  entitled  to  the  reward. 

The  third  finding  of  the  jury  is  to  the 
effect  that  plaintiff  made  the  arrest  of  the 
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thief,  while  the  return  an  the  warrant 
showed  that  the  arrest  was  made  by  the 
aheriff  himself.  That  is  not  important. 
The  controlling  fact  turns  on  the  question 
as  to  whose  efforts  led  to  the  discovery 
and  apprehension  of  the  thief.  The  evi- 
dence justifies  the  jury's  special  finding 
that  it  was  effected  through  the  efforts  of 
the   plaintiff,    and    justifies    the    general 


verdict  and  judgment  in  his  behalf.  Stone 
v.  Dysert,  20  Kan.  123;  Elkins  v.  Wyan- 
dotte County,  86  Kan.  305,  IT  2,  46  L.R.A. 
(N.S.)  662,  120  Pac.  542.  See  also  note 
in  8  Ann.  Gas.  860. 
Affirmed. 

Petition   for   rehearing   denied  May    16, 
1918. 


Annotation  —  Right  of  public  officer  to 


reward  for  arrest. 


The  present  annotation  supplements 
that  to  Somerset  Bank  v.  Edmund,  11 
L.R.A.(N.S.)  1170;  Burkee  v.  Matson,  34 
LR.A.(N.S.)  924,  and  Mason  v.  Man- 
ning, 43  L.R.A.(N.S.)  131. 

Generally,  as  to  what  must  be  done 
to  earn  reward  for  arrest,  see  note  to 
Elkins  v.  Wyandotte  County,  46  L.R.A. 
(N.S.)  662,  and  other  notes  there  re- 
ferred to. 

As  shown  by  the  earlier  annotations, 
the  well-settled  general  rule  is  that  an 
officer  cannot  claim  a  reward  for  mak- 
ing an  arrest  which  it  was  his. official 
duty  to  make;  but  there  are  various  limi- 
tations to  the  rule,  so  that  a  public  offi- 
cer, under  some  circumstances,  is  per- 
mitted to  claim  such  a  reward. 

These  rules  are  supported  by  the  more 
recent  cases. 

Thus,  in  support  of  the  rule  that  pub- 
lic officers  who,  while  acting  in  the  line 
of  their  duty,  make  an  arrest,  are,  upon 
grounds  of  public  policy,  not  entitled  to 
claim  a  reward  for  the  arrest,  see  Union 
P.  R.  Co.  v.  Belek  (1913)  211  Fed.  699; 
Chambers  v.  Ogle  (1915)  117  Ark.  242, 
174  S.  W.  532;  Smith  v.  Fekner,  ante, 
348;  Hartley  v.  Granville  (1913)  216 
Mass.  38,  48  L.R.A.(N.S.)  392,  102  N.  E. 
W2,  Ann.  Cas.  1915A,  725;  Ward  v. 
Adams  (1914)  95  Neb.  781,  146  N.  W. 
960;  Hanmer  v.  Wells-F.  &  Co.  Exp. 
(1916)  174  App.  Dir.  724,  160  N.  Y. 
Supp.  651  (holding  that  the  arrest  was 
in  the  discharge  of  official  duty,  although 
it  was  made  by  police  officers,  with  the 
reward  in  mind,  on  their  own  initiative 
and  while  off  duty);  Oklahoma  R.  Co. 
v.  Morris  (1914)  48  Okla,  8,  148  Pac. 
1032  ( holding:  that  it  is  contrary  to  sound 
public  policy  for  a  peace  officer,  acting 
within  his  jurisdiction  and  within  the 
wope  of  his  authority  and  line  of  duty, 
to  receive  rewards  other  than  the  com- 
pensation allowed  by  law  for  making 
arrests,  even  though  made  during  hours 
when  he  is  off  duty);  Beck  v.  Sulser 
(1915)  48  Okla,  187,  150  Pac.  107  (fol- 
lowing and  holding  same  as  next  preced- 
ing  case) ;  and  Tobin  v.  McComb  (1913) 
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—  Tex.  Civ.  App.  — ,  156  S.  W.  237. 
And  it  has  been  said  that  this  rule  pro- 
ceeds, in  part  at  least,  upon  the  theory 
that  the  officer's  official  compensation  is 
his  lawful  reward  for  his  services 
(Smith  v.  Fenner;  and  see  Oklahoma 
R.  Co.  v.  Morris  (Okla.)  as  set  out 
supra,  and  Beck  v.  Sulser,  which  follows 
the  Morris  Case) ;  or,  in  other  words, 
that  a  promise  of  reward  to  a  public 
officer  for  services  rendered  in  the  per- 
formance of  his  duty  is  without  consid- 
eration (see  Hartlev  v.  Granville  (1913) 
216  Mass.  38,  48  L.R.A.(N.S.)  392,  102 
N".  E.  942,  Ann.  Cas.  1915A,  725,  and 
Hanmer  v.  Weils-F.  &  Co.  Exp.  (1916) 
174  App.  Div.  724, 160  N.  Y.  Supp.  651). 
That  a  peace  officer  who  makes  an 
arrest  which  is  not  shown  to  have  been 
in  performance  of  his  duty  is  not  pre- 
cluded from  claiming  a  reward  there- 
fore is  laid  down  in  Union  P.  R.  Co.  v. 
Belek  (1913)  211  Fed.  699,  wherein 
peace  officers  who,  while  acting  outside 
the  scope  of  their  regular  duties,  arrested 
certain  train  robbers  who  were  fugitives 
from  justice,  were  held  entitled  to  re- 
cover rewards  offered  for  such  arrests. 
So  in  Chambers  v.  Ogle  (1915)  117  Ark. 
242,  174  S.  W.  532,  the  court  announced 
that  one  exception  to  the  general  rule  is 
that,  where  an  officer  has  no  duty  to 
perform  in  regard  to  an  arrest,  there  is 
no  public  policy  which  forbids  that  he 
should  share  in  a  reward  for  the  services 
performed;  and,  applying  it,  held  that 
an  officer  who  followed  an  offender  out- 
side of  his  own  jurisdiction,  and  there 
arrested  him  as  a  fugitive  from  justice, 
was  entitled  to  the  reward,  on  the  theory 
that  the  officer  in  making  the  arrest  was 
acting  as  an  individual,  with  nothing  of 
official  duty  involved.  And  following 
Burkee  v.  Matson  (1911)  114  Minn.  233, 
34  L.R.A.(N.S.)  924,  130  N.  W.  1025,  it 
was  held  in  Bystrom  v.  Rohlen  (1916) 
134  Minn.  67,  158  N.  W.  796,  that  a  vil- 
lage constable  and  nisrht  marshal  who, 
without  a  warrant,  assisted  in  making 
an  arrest  outside  of  his  jurisdiction  for 
a  theft  committed  outside  the  village, 
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could  participate  in  the  reward  offered 
for  the  arrest. 

And  in  Elkins  v.  Wyandotte  County 
(1914)  91  Kan.  518,  51  L.R.A.(N.S.)  638, 
138  Pac.  578,  Ann.  Cas.  1916D,  257,  re- 
hearing denied  in  (1914)  92  Kan.  299,  51 
L.R.A.(N.S.  639, 140  Pac.  896,  it  was  held 
that  a  "special  and  nonpay"  deputy  sher- 
iff whose  duties  were  limited  to  serving 
such  papers  as  were  delivered  to  him 
or  performing  other  specifically  directed 
acts,  was  under  no  obligation  to  devote 
time  to  the  investigation  of  criminal 
offenses,  and  therefore  was  not  precluded 
by  his  office  from  claiming  the  reward 
offered  for  the  arrest  and  conviction  of 
an  offender,  where  by  his  own  efforts  he 
discovered  the  guilty  person,  caused  his 
arrest,  and  was  responsible  for  his  con- 
viction. And  again,  in  Smith  v.  Fennbb, 
it  was  held  that  a  nonpay  deputy  sheriff, 
who  was  under  no  official  duty  to  dis- 
cover and  apprehend  an  offender,  was 
not  precluded  from  claiming  the  reward 
for  his  apprehension,  the  court  saying 
that  in  such  a  case  no  public  policy  in- 
tervened, and,  moreover,  that  in  the 
instant  case  the  reason  for  the  general 
rule  that  an  officer  cannot  recover  a 
special  reward  for  doing  his  duty,  name- 


ly, that  his  official  compensation  is  hit 
lawful  reward  for  his  services,  wholly 
failed.  And  in  Hartlev  v.  Granville 
(1913)  216  Mass,  38,  48  L.R.A.(N.S.) 
392, 102  N.  E.  942,  Ann.  Caa.  1915A,  725, 
it  was  held  that,  since  it  is  no  part  of 
the  duty  of  a  constable  performing  the 
general  duties  of  a  peace  officer  for  a 
town  without  regular  compensation,  to 
spend  substantial  time  in  the  search  for 
evidence  which  may  or  may  not  lead  to 
the  detection  of  criminals,  he  may  claim 
a  reward  offered  by  the  town  to  any  per- 
son who  would  furnish  evidence  that 
would  convict  persons  who  had  set  recent 
fires  therein 

And  in  fobin  v.  McComb  (1913)  — 
Tex.  Civ.  App.  — ,  156  S.  W.  237,  where 
peace  officers  made  an  arrest  for  murder 
without  warrant  or  verbal  order  from 
a  magistrate,  and  without  having  seen 
the  crime  committed  or  having  been 
informed  by  a  credible  person  that  the 
accused  had  committed  it,  and  the  per- 
son arrested  made  no  effort  to  escape,  it 
was  held  that  such  officers  were  acting 
without  the  line  of  their  official  duty, 
and  as  private  citizens,  so  that  they  were 
not  precluded  from  claiming  a  reward. 

G.  J.  C. 


OHIO  SUPREME  COURT. 

STATE  OF  OHIO  EX  REL.  JOSEPH 

McGHEE,  Attorney  General, 

v. 

BLACK  DIAMOND  COMPANY. 

(—  Ohio  St.  — ,  119  N.  E.  195.) 

Railroad  —  private  use  —  right. 

Where  a  railroad  company  organized  un- 
der the  laws  of  the  state,  with  authority  to 
exercise  the  sovereign  power  of  the  state, 
has  constructed  and  operated  as  a  common 
carrier  a  line  of  railroad,  portions  of  which 
are  along  and  across  public  highways  or 
other  railroads,  such  railroad  becomes  im- 
pressed with  a  public  interest.  A  purchaser 
thereof,  either  at  judicial  sale  or  otherwise, 
has  no  right  to  operate  it  for  its  own  pri- 
vate purpose,  or  the  purposes  of  those  with 
whom  it  may  privately  contract,  to  the  ex- 
clusion of  the  public. 
For  other  oases,  see  Carriers,  IV.  d,  in  Dig. 

1-5%  N.  8. 

Headnote  by  the  Court. 

Note.  —  As  to  duty  of  purchaser  of  a 
public  utility  franchise  or  property  to  carry 
out  franchise  obligations  as  to  service,  see 
annotation  to  State  ex  rel.  Howie  v.  Benson, 
L.R.A.1918A,  260. 

L.R.A.1918E. 


(November  13,  1917.) 

PROCEEDING  in  quo  warranto  to  oust 
defendant  from  the  right  to  own,  oper- 
ate, and  control  a  certain  portion  of  the 
Marietta,  Columbus,  &  Cleveland  Railroad. 
Writ  allowed. 

Statement  by  Johnson,  J.: 

This  proceeding  in  quo  warranto  is 
brought  by  the  attorney  general  to  oust  the 
defendant  company,  an  Ohio  corporation, 
from  the  right  to  own,  operate,  and  control 
that  portion  of  the  Marietta,  Columbus,  & 
Cleveland  Railroad  which  lies  north  and 
west  of  the  first  now  existing  public  road 
crossing  south  or  east  of  Curtis  Junction, 
said  portion  being  located  in  the  counties 
of  Athens  and  Morgan,  state  of  Ohio,  and 
in  length  about  16.5  miles.  The  petition 
alleges  that  the  defendant,  in  claiming  to 
own  and  control  said  portion  of  said  rail- 
road, and  in  controlling  and  operating  the 
same  as  a  railroad,  has  assumed  franchises 
and  privileges  not  granted  to  it.  It  alleges 
that  the  said  railroad  is  a  public  railroad 
under  the  laws  of  Ohio,  and  that  the  de- 
fendant has  no  right,  authority,  or  power 
to  own,  operate,  or  control  the  same,  or 
any  part  thereof.  The  petition  alleges  that 
in  its  articles  of  incorporation  the  purpose 
of    defendant   was   stated    to   be:       "Said 
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corporation  is  formed  for  the  purpose  of 
acquiring,  holding,  and  owning,  either  by 
purchase  or  lease,  coal,  clay,  and  other 
mineral  lands,  and  such  other  real  estate 
u  may  be  necessary  for  the  purpose  of  its 
business;  of  mining,  shipping,  and  selling 
coal,  clay,  and  other  minerals;  of  manu- 
facturing, shipping  and  selling  coke,  clay, 
brick,  and  all  other  mineral  products;  of 
buying  and  selling  coal,  coke,  and  other 
mineral  products;  of  conducting  and  carry- 
ing on  geneial  supply  stores  and  general 
merchandise  business  necessary  to  the 
proper  conduct  of  its  business;  of  con- 
structing and  owning  railroads  with  single 
or  double  tracks,  switches,  sidetracks,  tram- 
ways, turnouts,  offices,  and  depots  as  may 
be  necessary  in  order  to  connect  its  mines 
and  properties  with  any  other  railroad  or 
navigable  watercourse,  and,  in  general,  to 
do  any  and  all  things  reasonable  and  neces- 
sary to  be  done  to  carry  out  the  general 
objects  of  the   incorporation." 

In  its  answer  the  defendant  admits  that 
since  November  28,  1916,  it  has  owned  and 
operated,  in  its  business  of  coal  mining, 
the  portion  of  the  railroad  property  de- 
scribed in  the  petition,  but  denies  that  it 
nas  done  so  unlawfully.  It  denies  that  it 
nas  operated  the  same  as  a  common  carrier 
or  held  itself  out  to  be  a  common  carrier, 
and  denies  that  the  portion  of  the  railroad 
described  is  a  public  railroad.  Further 
answering,  it  says  that  the  railroad  known 
as  the  Marietta,  Columbus,  &  Cleveland 
Railroad  has  for  many  years  last  past  been 
totally  insolvent,  and  unable  to  meet  its 
operating  expenses.  It  avers  that  in  a 
foreclosure  proceeding  in  the  common  pleas 
^ourt  of  Washington  county,  said  railroad 
*as  sold;  that  at  the  time  of  the  sale, 
in  open  court,  'and  before  the  confirmation 
of  the  sale,  the  bidder  advised  the  court 
that  if  the  sale  was  confirmed  he  would 
discontinue  the  operation  of  the  road  as  a 
common  carrier,  and  would  dismantle  and 
*H  the  same  for  scrap;  that  the  court 
"mfirmed  the  sale,  knowing  and  reciting 
in  its  order  of  confirmation  that  said  rail- 
road would  not  be  operated  as  a  common 
carrier,  but  would  be  scrapped,  and  directed 
its  receiver  to  discontinue  passenger,  mail, 
express  and  freight  service;  and  that  said 
court  has  certified  to  the  secretary  of  state, 
and  other  departments,  that  said  company 
has  surrendered  its  franchise  and  discon- 
tinued the  operation  of  the  road.  Defend- 
ant avers  that  it  has  for  many  years 
operated  a  coal  property  on  the  portion 
of  the  road  described  in  the  petition,  and 
is  without  the  means  of  conveying  its  coal 
to  market  other  than  by  the  tracks  of  said 
railroad;  that  it  was  obliged  to  and  did 
buy  from  the  purchaser  of  said  road,  under 
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the  order  of  the  court,  that  portion  of  the 
railroad  which  leads  from  its  mines  to 
the  nearest  railroad,  the  Toledo  &  Ohio 
Central;  that  it  has  a  right,  under  its 
charter,  to  operate  a  railroad  as  a  switch 
from  its  mines  to  the  nearest  connecting 
railroad,  and  without  such  right  its  prop- 
erty would  be  wholly  destroyed;  and  that 
it  has  no  right  to  become  a  common 
carrier,  and  that  to  incorporate  a  company 
for  such  purpose  would  practically  take 
away  all  profit  from  the  normal  operation 
of  its  business. 

The  relator  in  his  reply  admits  that  the 
foreclosure  suit  was  brought,  but  denies 
that  a  proper  sale  of  said  railroad  was 
made  in  said  proceedings,  or  that  the 
defendant  had  any  authority  to  purchase 
any  part  of  same;  lie  avers  that  the  said 
railroad  company  was  incorporated  as  a. 
railroad  company  under  the  laws  of  Ohio; 
that  the  railroad  was  operated  by  said 
company  and  its  predecessors  as  a  public 
railroad  for  more  than  forty  years  in  the 
counties  of  Washington,  Athens,  and  Mor- 
gan, in  the  state  of  Ohio;  that  its  right 
of  way  was  acquired  under  the  laws  of 
Ohio  governing  the  acquisition  of  rights 
of  way  by  railroad  companies;  that  said 
railroad  was  operated  continuously  as  a 
freight  and  passenger  road  from  the  time 
of  its  construction,  to  November  1,  1916; 
that  it  passes  through  a  very  rich  coal 
field  and  serves  a  large  number  of  cities 
and  villages,  which  are  named,  and  which 
are  wholly  dependent  for  railroad  trans- 
portation on  said  railroad;  and  that  during 
the  years  in  which  it  has  been  in  operation 
large  investments  have  been  made  and  ex- 
tensive enterprises  founded  and  carried  on 
by  the  public  generally,  solely  on  account 
of  the  facilities  offered  by  the  railroad  as 
a  public  corporation. 

The  reply  sets  out  the  steps  taken  in 
the  foreclosure  proceedings  referred  to,  and 
alleges  that  no  application  was  made  in 
said  action  to  sell  said  railroad  other  than 
as  a  single  and  entire  railroad;  that  no 
application  was  made  in  any  way  for 
authority  to  abandon  said  railroad,  or  sell 
any  part  of  the  same  as  junk;  and  that 
no  such  order  was  made.  It  alleges  that 
the  purchaser  at  the  foreclosure  Bale,  H.  H. 
Iahaxn,  claimed  to  assign  to  one  Earnshaw, 
president  of  the  defendant,  all  his  right 
and  interest  in  that  portion  of  the  said 
railroad  above  described;  that  the  receiver 
subsequently  made  a  deed  purporting  to 
convey  the  same  to  said  Earnshaw,  and 
that  since  that  time  the  defendant  has 
operated  said  portion  solely  for  its  own 
use,  and  has  refused  to  furnish  service  to 
anyone  else,  except  to  four  favored  ship- 
pers, for  whom  it  has  been  rendering  ser- 
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▼ices  and  in  whose  favor  it  has  been  dis- 
criminating since  its  control  of  said  rail- 
road; and  that  it  is  now  assuming  and 
exercising  rights,  privileges,  and  franchises 
it  does  not  possess,  in  that  it  had  no  right 
to  purchase  or  assume  the  ownership  of 
the  portion  of  the  railroad  referred  to,  or 
to  operate  the  same  for  the  sole  use  of 
itself  and  certain  favored  shippers,  and 
no  right  to  operate  it  at  all. 

The  relator  in  his  reply  also  denies  that 
there  is  not  sufficient  freight,  outside  of 
that  furnished  by  defendant,  to  justify  the 
operation  of  trains  or  the  furnishing  of 
service  to  the  public. 

By  a  stipulation  of  the  parties  the 
cause  was  heard  on  an  agreed  statement 
of  facts,  which  includes  a  copy  of  the 
journal  entries  in  the  foreclosure  suit 
referred  to,  and  other  matters  which  will 
be  referred  to. 

Messrs.  Joseph  McGhee,  Attorney  Gen- 
eral, O.  A.  Radoltffe,  and  Frank  Davis, 
Jr.,  for  relator. 

Defendant  has  no  power  or  authority  to 
purchase,  operate,  or  control  a  public  rail- 
road or  any  part  of  the  same  as  a  private 
switch. 

Thomas  v.  West  Jersey  R.  Co.  101  U.  S. 
71,  25  L.  ed.  950;  Miami  Coal  Co.  v. 
Wigton,  19  Ohio  St  580;  Clark  A  M.  Priv. 
Corp.  §  128;  Logan  v.  North  Carolina  R. 
Co.  116  N.  C.  940,  21  S.  E.  959;  Coe  v. 
Columbus,  P.  A  I.  R.  Co.  10  Ohio  St.  372, 
75  Am.  Dec.  518;  Fanning  v.  D.  M.  Osborne 
A  Co.  102  N.  Y.  441,  7  N.  E.  307 ;  State  v. 
Coal  Co.  4  Ohio  N.  P.  115,  6  Ohio  S.  A 
C.  P.  Dec.  178;  State  v.  Hazelton  A  L.  R. 
Co.  4  Ohio  St.  504. 

Defendant  cannot  use  the  right  of  way 
of  the  Marietta,  Columbus,  A  Cleveland 
Railroad  Company,  with  its  rolling  stock, 
dissevered  from  the  public  use. 

Gage  v.  Pontiac,  O.  A  N.  R.  Co.  105 
Mich.  335,  63  N.  W.  318;  Northern  P.  R. 
Co.  v.  Townsend;  190  U.  S.  267,  47  L.  ed. 
1044,  23  Sup.  Ct.  Rep.  671;  Connor  v. 
Tennessee  C.  R.  Co.  54  L.R.A.  687,  48 
C.  C.  A.  730,  109  Fed.  931;  People  v. 
Albany  A  V.  R.  Co.  24  N.  Y.  261,  82  Am. 
Dec.  295;  Metz  v.  Buffalo,  C.  A  P.  R.  Co. 
58  N.  Y.  61,  17  Am.  Rep.  201;  Lawrence  v. 
Morgan's  L.  A  T.  A  S.  S.  Co.  39  La.  Ann. 
427,  4  Am.  St.  Rep.  265,  2  So.  69;  New 
Orleans,  S.  F.  A  L.  Co.  v.  Delamore,  114 
U.  S.  601,  29  L.  ed.  244,  5  Sup.  Ct.  Rep. 
1009;  Gates  v.  Boston  A  N.  Y.  Air  Line  R. 
Co.  53  Conn.  342,  5  Atl.  695;  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed.  77;  Louis- 
ville A  N.  R.  Co.  v.  Kentucky,  161  U.  S. 
696,  40  L.  ed.  857,  16  Sup.  Ct.  Rep.  714. 

Mr.  Talfotird  P.  Linn,  for  defendant. 

The  contracts  -  entered  into  by  the  com- 


pany do  not  constitute  it  a  common 
carrier  in  any  sense  of  the  word. 

Stonega  Coke  A  Coal  Co.  v.  Louisville  A 
N.  R.  Co.  23  Inters.  Com.  Rep.  17;  6  Cyc. 
365;  Jackson  Architectural  Iron  Works  v. 
Hurlbut,  158  N.  Y.  34,  70  Am.  St.  Rep. 
432,  52  N.  E.  665;  The  Neaffie,  1  Abb. 
(U.  S.)  465,  Fed.  Can.  No.  10,063;  Allen 
v.  Sackrider,  47  N.  Y.  341. 

Assuming,  however,  that  defendant  ac- 
quired the  property  transferred  to  it  as  a 
common  carrier,  it  could  abandon  its  use 
for  its  own  purposes,  provided  that  use 
and  those  purposes  were  lawful,  without 
any  official  authority. 

Louisville  A  N.  R.  Co.  v.  Kentucky,  161 
U.  S.  696,  40  L.  ed.  857,  16  Sup.  Ct.  Rep. 
714. 

Johnson,  J.,  delivered  the  opinion  of  the 
court: 

From  the  papers  referred  to  in  the  stipu- 
lation it  is  shown  that  the  Marietta,  Colum- 
bus, A  Cleveland  Railroad  Company  was 
incorporated  as  a  railroad  company  under 
the  laws  of  Ohio,  and  for  many  years 
operated  its  line  of  railroad  as  a  common 
carrier  through  the  counties  of  Washing- 
ton, Athens,  and  Morgan.  Its  right  of  way 
was  acquired  under  and  by  virtue  of  the 
laws  of  Ohio  governing  the  acquisition  of 
rights  of  way  by  railroad  companies. 
Whatever  rights  the  public  has  in  connec- 
tion with  the  railroad  and  property  of  a 
corporation  created  by  the  state  and  organ- 
ized under  its  laws  as  a  common  carrier 
it  had  in  this  railroad. 

In  July,  1914,  the  common  pleas  court 
of  Washington  county,  on  the  application 
of  the  Columbia-Knickerbocker  Trust  Com- 
pany of  New  York,  as  trustee,  holding  a 
mortgage  on  the  property  of  the  company, 
appointed  a  receiver  who  continued  the 
operation  of  the  railroad  in  that  capacity. 
In  June,  1916,  the  court  ordered  the  ad- 
vertisement and  sale  by  the  receiver,  as 
special  master  commissioner,  of  the  prop- 
erty encumbered  by  the  mortgage,  "as  a 
single  and  entire  railroad  property."  The 
property  was  so  advertised,  and  in  Septem- 
ber, 1916,  the  receiver  reported  that  he  had 
sold  the  property,  "as  a  single  and  entire 
railroad  property,"  to  one  H.  H.  Isham, 
and  the  court  thereafter  confirmed  the  sale 
"as  a  single  and  entire  railroad  property." 

Prior  to  the  execution  of  the  deed  the 
purchaser  assigned  to  Charles  W.  Walters 
about  30  miles  of  the  road  between  Curtis 
Junction  and  Marietta,  and  to  J.  H.  Earn- 
shaw  the  remainder  of  the  road,  from 
Sharpsburg  through  Curtis  Junction  to 
Palos,  about  16.5  miles.  Deeds  for  the 
portions  designated  were  executed  and 
delivered  to  those  persons.    The  defendant 
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in  this  case  acquired  from.  Earnshaw  the 
^oriioa  deeded  to  him. 

The  complaint  here  is  that  the  Black 
Diamond  Company,  contrary  to  lawy  as- 
sumes to  exercise  franchises  and  privileges 
not  allowed  to  it,  and  now  operates  said 
railroad  for  its  own  purposes  solely;  that 
it  wholly  excludes  the  public  from  any 
right  or  benefit  in  the  use  of  said  railroad 
as  a  common  carrier.  The  defendant 
claims  that  it  rightfully  purchased  the  por- 
tion of  the  railroad  referred  to,  and  that 
it  uses  the  same  as  an  industrial  switch 
from  its  coal  mines  to  the  nearest  connect- 
ing railroad.  It  admits  that  it  has  con- 
tracted with  four  parties  by  special  eon- 
tracts  to  carry  their  freight,  expressly 
providing  that  it  does,  not  do  so  as  a 
common  carrier. 

The  purpose  clause  of  the  articles  of 
incorporation  of  the  defendant  company 
includes  the  provision,  "of  constructing 
and  owning  railroads  with  single  or  double 
tracks,  switches,  sidetracks,  tramways, 
turnouts,  offices,  and  depots,  as  may  be 
necessary  in  order  to  connect  its  mines 
and  properties  with  any  other  railroad  or 
navigable  watercourse."  It  asserts  that 
its  right  is  based  on  §  10,141,  General 
Code,  Under  that  section  mining  com- 
panies are  authorized  to  construct  such  a 
switch  as  above  described  from  their  mine 
to  any  other  railroad,  and  it  is  provided 
in  respect  to  such  switch  that  "they  shall 
he  subject  to  and  governed  by  the  provi- 
sions of  chapter  two  of  this  title."  It  is 
conceded  that  this  section  must  be  strictly 
construed,  and  that  it  does  not  confer 
power  on  the  company  to  operate  such 
road  as  a  common  carrier.  In  Miami  Coal 
Co.  v.  Wigton,  19  Ohio  St.  500,  it  was 
held  that,  under  the  strict  construction 
applicable  to  the  grants  of  the  power  of 
eminent  domain  to  corporations,  the  act 
does  not  authorize  a  mining  company  to 
exercise  the  same  power  to  appropriate 
private  property  that  is  conferred  .on  rail- 
Toad  companies  by  acts  in  relation  to 
railroads.  By  the  provisions  of  §  8861, 
General  Code,  "a  person  owning  or  oper- 
ating a  coal  or  iron  ore  mine  .  ,  .  who, 
as  a  means  of  removing  the  product  thereof, 
uses  or  desires  to  use  a  railway,  may  con- 
struct one  and  run  ears  thereon,  over  or 
under  any  railroad  or  public  highway,  the 
consent  of  the  owner  of  the  fee  in  the 
land  at  such  crossing  first  being  obtained. 
Such  railway  shall  be  so  constructed  as 
in  no  wise  to  impede  or  interfere  with 
the  running  of  ears  or  the  travel  upon 
such  railroad  or  highway,  or  in  any  man- 
ner injure  or  impair  either,  or  any  switch, 
building,  or  appurtenance  connected  there- 
with or  belonging  thereto*     .     ,     ." 
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It  is  manifest  that  the  legislature,  in 
recognition  of  the  fact  that  the  operation 
of  such  a  line, .across  railroads  and  public 
highways  at  prade  would  be  dangerous, 
felt  the  necessity  of  making  specific  pro- 
visions as  to  the  construction  of  an  indus- 
trial line.  We  think  it  must  be  conceded 
that  the  portion  of  the  railroad  which  the 
defendant  is  now  operating  is  not  an 
industrial  road  or  switch,  such  as  is 
authorized  to  be  constructed  and  operated 
under  the  statutory  provisions  referred  to. 

It  is  contended  that  the  provisions  of 
§  8861,  General  Code,  as  to  elimination  of 
grade  crossings,  are  permissive  and  not 
mandatory,  except  the  portion  thereof  that 
requires  that  such  freightway  or  switch 
shall  be  so  constructed  as  not  to  impede  or 
interfere  with  the  running  of  cars  or  travel 
on  such  railroad  or  highway.  As  above 
shown,  the  statute  must  be  strictly  con- 
strued. There  would  be  no  right  what- 
ever to  construct  or  operate  such  a  line 
in  the  absence  of  statute,  and  nothing  can 
be  done  under  it  different  from  or  in 
excess  of  what  is  expressly  permitted.  It 
is  conceded  that  the  crossings  referred  to 
are  at  grade,  but  it  is  suggested  that,  even 
if  the  statute  is  mandatory,  the  public 
rights  can  be  enforced  by  a  proper  action. 
But  the  question  here  is  whether  the  de- 
fendant company,  not  being  a  common 
carrier,  can  operate  for  its  own  purposes, 
and  for  the  purposes  of  those  with  whom  it 
may  privately  contract,  the  portion  of  this 
railroad  that  it  has  acquired,  which  was 
constructed  for  and  devoted  to  the  public 
service  by  a  corporation  organized  and 
operated  as  a  common  carrier.  Much 
stress  is  laid  upon  the  fact  that,  at  the 
time  of  the  confirmation  of  the  sale  "as 
a  single  and  entire  railroad  property/*  the 
purchaser  stated  to  the  court  that  in  case 
the  sale  was  confirmed,  as  soon  as  he 
acquired  title  and  was  placed  in  possession 
of  the  property  by  the  court,  he  would  at 
once  discontinue  the  operation  of  the  rail- 
road. As  to  this  it  must  be  noted  that 
there  was  no  application  made  to  the  court 
to  dismantle  the  railroad  or  abandon  its 
use  as  a  public  carrier,  no  notice  was 
given  during  any  stage  of  the  proceedings 
that  any  such  application  would  be  made, 
and,  as  already  indicated,  the  order  of 
sale,  the  advertisement  of  the  sale,  and  the 
confirmation  of  the  sale,  were  of  one  single 
and  entire  railroad  property. 

In  the  entry  of  confirmation,  following 
the  recital  of  the  statement  above  referred 
to  by  the  purchaser,  is  the  further  recital 
that  the  court,  finding  "that  the  sudden 
cessation  of  the  operation  of  said  railroad 
property  at  the  present  would  be  a  serious 
inconvenience  to   the  general   public  now 
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being  served  by  said  railroad  property/' 
suspended  the  completion  of  said  purchase 
until  November  1,  1916,  and  ordered  the 
receiver  to  continue  the  operation  of  the 
railroad  until  that  date,  and  thereupon  to 
discontinue  the  same.  It  will  be  noted 
that  at  the  time  named  the  title  passed  to 
the  purchaser;  and  it  is  significant  that 
the  court  found  that  serious  inconvenience 
would  result  to  the  general  public  then 
being  served  by  said  railroad  property  by 
its  sudden  discontinuance.  It  is  not  shown 
or  suggested  that  it  was  not  an  equally 
serious  inconvenience  to  the  general  pub- 
lic to  discontinue  the  service  after  the  date 
named.  The  portion  of  the  road  now  held 
and  operated  by  the  defendant  begins  at 
the  village  of  Sharpsburg,  extending  south- 
wardly to  Curtis  Junction,  a  distance  of 
2.8  miles,  and  thence  to  Palos,  a  distance 
of  13.7  miles,  traversing  portions  of  Athens 
and  Morgan  counties.  Where  the  public 
has  a  real  and  substantial  right  in  the 
use  of  property  which  has  been  devoted  to 
the  public  use  under  the  sanction  of  the 
state,  that  right  should  be  properly  safe- 
guarded in  every  legal  proceeding  concern- 
ing the  property.  Dayton,  X.  &  B.  R.  Co. 
v.  Lewton,  20  Ohio  St.  401,  412. 

There  is  not  involved  in  this  case  any 
question  as  to  the  right  to  dismantle, 
abandon,  or  scrap  a  line  of  railroad  on 
account  of  failure  to  return  a  proper  com- 
pensation for  its  operation.  We  know  of 
no  way  to  compel  the  owner  of  a  line  of 
railroad,  which  in  its  proper  operation  does 
not  produce  sufficient  revenue  to  afford 
proper  compensation,  to  continue  its  opera- 
tion. We  think  it  obvious  that  there 
could  be  no  such  compulsion.  Such  a  situa- 
tion has  been  considered  in  many  cases.  In 
a  leading  case,  Jack  v.  Williams  (C.  C.) 
113  Fed.  823,  at  page  827,  the  company 
which  built  the  road  had  become  insolvent, 
and  it  appeared  that  any  attempt  to  oper- 
ate it  would  result  in  loss.  Under  these 
circumstances  the  court  authorized  the 
road  to  be  dismantled  and  the  rails  sold. 
It  is  said:  "Whilst  thus  serving  the  pub- 
lic, however,  no  corporation  or  private  per- 
son is  obliged  to  continue  the  service 
without  a  reasonable  remuneration.  No 
one  can  be  compelled  to  serve  the  public 
for  nothing.  Private  property  of  no  kind, 
including  railroad  property,  can  be  used 
for  public  purposes  without  compensation. 
Smyth  v.  Ames,  196,  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418;  Covington  & 
L.  Tump.  Road  Co.  v.  Sanford,  164  U.  S. 
578,  41  L.  ed.  560,  Sup.  Ct.  Rep.  198; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Minnesota, 
134  U.  S.  418,  33  L.  ed.  970,  3  Inters.  Com. 
Rep.  209,  10  Sup.  Ct.  Rep.  462,  702;  Lake 


Shore  &  M.  S.  R.  Co.  v.  Smith,  173  U.  S. 
684,  43  L.  ed.  858,  Sup.  St.  Rep.  565." 

Upon  proper  notice  and  showing  the 
court,  in  the  foreclosure  proceeding,  or  in 
any  other  proceeding,  might  authorize  the 
discontinuance  and  dismantling  of  the 
road.  There  is  in  this  case  no  intention 
or  attempt  to  dismantle  the  property  or 
abandon  it;  but  the  defendant  is  operat- 
ing a  line  of  railroad  which  was  con- 
structed by  a  corporation  organized  as  a 
common  carrier  by  the  state,  with  author- 
ity to  exercise  the  sovereign  power  of  the 
state  in  the  interest  of  the  general  welfare. 
The  only  constitutional  warrant  for  the 
taking  of  private  property  and  public 
highways  is  that  their  use  is  needed  for 
the  common  good.  In  Gates  v.  Boston  & 
N.  Y.  Air  Line  R.  Co.  53  Conn.  333,  342, 
5  AtL  695,  it  was  held  that,  when  rail- 
road property  essential  to  the  public  use 
is  once  devoted  to  that  use,  the  public  has 
a  right  that  it  shall  remain  pledged  to 
that  use,  and  this  is  superior  to  the  prop- 
erty rights  of  the  corporation,  its  stock- 
holders and  bondholders.  In  the  opinion 
it  is  said:  "Upon  principle  it  would  seem 
plain  that  railroad  property,  onee  devoted 
and  essential  to  the  public  use,  must  remain 
pledged  to  that  use  so  as  to  carry  to  full 
completion  the  purpose  of  its  creation,  and 
that  this  public  right,  existing  by  reason 
of  the  public  exigency,  demanded  by  the 
occasion,  and  created  by  the  exercise  by  a 
private  person  of  the  powers  of  a  state,  is 
superior  to  the  property  rights  of  corpora- 
tions, stockholders,  and  bondholders."  , 

Authorities  holding  a  similar  view  as 
to  the  nature  of  such  property  are  as 
follows:  Metz  v.  Buffalo,  C.  A  P.  R.  Co. 
58  N.  Y.  61,  17  Am.  Rep.  201;  Northern  P. 
R.  Co.  v.  Townsend,  190  U.  S.  267,  47  L 
ed.  1044,  23  Sup.  Ct.  Rep.  671;  Connor  v. 
Tennessee,  C.  R.  Co.  54  L.R.A.  687,  48  C.  C.  , 
A.  730,  109  Fed.  931,  940;  Lawrence  v. 
Morgan's  L.  &  T.  R.  &  S.  S.  Co.  39  La 
Ann.  427,  4  Am.  St.  Rep.  265,  2  So.  69; 
East  Alabama  R.  Co.  v.  Doe,  114  U.  S.  340, 
29  L.  ed.  136,  5  Sup  Ct  Rep.  869 ;  Dayton, 
X.  &  B.  R.  Co.  v.  Lewton,  supra;  Coe  v. 
Columbus,  P.  &  I.  R.  Co.  10  Ohio  St  372, 
378,  75  Am.  Dec.  618. 

In  State  v.  Haeelton  &  L.  R,  Co.  40  Ohio 
St.  504,  a  proceeding  in  quo  warranto  was 
brought  to  oust  the  company  for  the  mis- 
use of  powers,  franchises,  and  privileges 
conferred  on  it.  The  court  held  that  a 
railroad  company  assumes  the  performance 
of  duties  for  the  benefit  of  the  public 
generally,  and  that  when  such  a  corpora- 
tion, for  a  period  of  five  years,  fails  to  con- 
struct a  line  of  railroad  named  in  its 
charter,  but  condemns  private  property  and 
constructs   a  railroad  wholly  unsuited  to 
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the  wants  of  the  public,  and  for  the  benefit 

only  of  coal  mines,  owned  and  operated  by 
the  principal  corporators  and  stockholders 
of  such  railroad  company,  it  is  a  misuse 
of  its  corporate  powers,  franchises,  and 
privileges.  In  the  opinion  it  is  said: 
"Judging  from  the  things  done  by  the 
corporation,  its  sole  object  was  to  furnish 
a  means  of  transferring  the  products  of 
the  private  mines,  owned  and  operated  by 
the  principal  incorporators  and  stockhold- 
ers, to  a  place  where  they  could  be  carried 
to  market." 

It  is  said  by  Minshall,  X,  in  State  ex 
reL  Waddell  v.  Pittsburgh,  Y.  &  A.  R.  Co.  60 
Ohio  St.  249,  33  N.  E.  1053 :  "It  may  well 
be  conceded  that  the  condemnation  of  prop- 
erty for  a  private  use,  and  its  use  for  such 
purpose  only,  constitutes  a  flagrant  abuse 
of  the  power  of  eminent  domain,  and  that 
a  company  guilty  of  such  abuse  of  its 
powers  should  be  deprived  of  its  corporate 
franchises  and  be  dissolved/' 

It  is  very  clear  from  these  authorities 
that  the  Marietta,  Columbus,  &  Cleveland 
Railroad  Company  could  not  have  operated 
its  line  of  railroad,  nor  any  portion 
thereof,  as  the  defendant  now  claims  the 
right  to  operate  it.  Has  the  purchaser  of 
the  part  of  the  line  which  he  acquired 
pursuant  to  a  judicial  sale  any  greater 
right  in  its  operation  than  the  original 
corporation  owner?  The  statutes  of  Ohio 
regulating  the  transfer  of  railroad  prop- 
erty by  a  private  sale  and  by  judicial  sale 
are  very  comprehensive. 

Sections  9054  to  9063  provide  for  the 
transfer,  by  a  company  unable  to  complete 
its  road,  to  any  other  railroad  company 
incorporated  under  the  laws  of  Ohio. 

Sections  9064  to  9075,  inclusive,  contain 
provisions  for  transfer  for  receivers  and  by 
judicial  sales,  and  under  these  sections  the 
only  purchaser  authorized  is  a.  company 
organized  under  the  laws  of  the  state,  or 
any  number  of  persons  not  less  than  Ave, 
*ho,  having  purchased  such  road  and 
franchises  at  such  a  sale,  may  become  a 
corporation  by  filing  a  transcript  with  a 
decree  of  confirmation  in  the  office  of  the 
secretary  of  state.  This  was  the  state 
of  the  law  until  the  aot  found  in  77  Ohio 
kwa,  page  60,  was  passed.  By  this  act, 
which  is  §§  3426a  and  3426b,  Revised 
Statutes,  and  which  is  included  in  §§  9076, 
9077,  and  9078,  General  Code,  it  is  pro- 
vided that  the  purchaser  or  purchasers  of 
the  property,  roadbeds,  rights  of  way, 
fixtures,  and  franchises  of  a  railroad  com- 
pany in  this  state,  situated  wholly  or  in 
part  in  this  state,  sold  pursuant  to  judicial 
order,  judgment,  or  decree,  which  sale  has 
tan  confirmed  by  the  court  making  the 
order  of  sale,  may  sell  the  same,  or  any 
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part  thereof,  and  that  the  title  thereto, 
with  all  the  rights,  liberties,  facilities  and 
franchises,  shall  pass  by  such  sale  and 
vest  in  the  purchaser  or  purchasers. 

By  the  second  section  of  the  law,  which 
became  3426b,  Revised  Statutes,  and  is 
now  §§  9077  and  9078,  General  Code,  it 
was  provided  that  any  railroad  company 
may  become  the  purchaser  of  such  prop- 
erty, as  provided  in  the  first  section  of 
the  act,  and  any  number  of  persons  may 
become  the  purchasers  of  such  road,  either 
directly  at  such  judicial  sale  or  by  grant 
from  the  purchasers  at  such  sale,  and  on 
filing  a  copy  of  the  deed  in  the  office  of 
the  secretary  of  state,  with  articles  of 
incorporation,  such  persons,  not  less  than 
five  in  number,  shall  become  a  corporation, 
and  in  the  operation  and  maintenance  of 
its  railroad  such  corporation  shall  be 
entitled  to  all  the  rights  and  subject  to 
all  the  obligations  and  restrictions  imposed 
upon  railroad  companies  by  the  laws  of  the 
state. 

It  seems  clear  from  these  provisions 
that  the  sale  and  transfer  contemplated 
is  of  the  railroad  property  as  such.  The 
rights,  liberties,  facilities,  and  franchises 
shall  pass  by  such  sale  as  fully  as  if  the 
same  had  been  possessed,  exercised,  and 
enjoyed  by  such  railroad  company.  It  is 
provided  that  the  franchises  shall  pass  to 
the  purchaser. 

The  term  "franchise"  has  a  dual  mean- 
ing. Its  scope  and  meaning  must  be  deter- 
mined by  its  application.  There  is  a  wide 
difference  between  a  franchise  which  inheres 
in  the  right  to  exist  as  a  corporation  and 
a  franchise  to  exercise  certain  special 
privileges  as  such;  for  instance,  the  right 
to  occupy  or  cross  public  highways  and  to 
construct  in  or  across  them  and  operate 
thereon  a  public  utility. 

The  defendant  is  using  for  its  own  pur- 
poses a  line  of  railroad  which  has  become 
clothed  and  impressed  with  a  public  use. 
The  company,  not  being  organized  as  a 
common  carrier,  could  not  itself  have  ac- 
quired the  rights  and  constructed  the  line, 
as  the  rights  and  the  line  here  involved 
were  acquired  and  constructed.  The  rail- 
road company  itself  could  not  have  trans- 
ferred the  property  to  defendant  company 
with  the  right  to  operate  it  privately,  and 
we  find  no  warrant  in  law  to  hold  that  the 
defendant  company  acquired  that  right 
through  the  foreclosure  proceeding.  It  can- 
not accomplish  by  indirection  what  it  is 
not  permitted  to  do  directly.  In  Dayton, 
X.  &  B.  R.  Co.  v.  Lewton,  Bupra,  in  which 
the  subject  is  considered,  Judge  Mcllvaine 
says,  at  page  412  of  20  Ohio  St.:  "The 
rights  of  the  public  must  not  be  ignored; 
and  it  is  the  right  of  the  public  that  this 
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highway  be  maintained.  It  was  by  and 
through  the  exercise  of  its  power  of 
eminent  domain  that  it  was  established." 
Otherwise,  purely  private  enterprises 
could  cause  the  organization  of  a  railroad 
company,  which  would  acquire  rights  of 
way  with  the  privilege  of  operating  danger- 
ous agencies  on  and  across  public  highways, 
intenirban  lines,  and  other  railroads, — all 
of  which  it  could  only  do  in  the  advance 
of  the  public  interest, — and  then  could  go 
forward  with  steps  by  which  the  private 
concern  would  acquire  for  its  private  pur- 


poses the  public  privileges  and  property  bo 
created. 

In  this  particular  case  the  defendant  was 
doubtless  actuated  by  the  feeling  that  it 
was  compelled  to  proceed  as  it  has  in 
order  to  find  access  to  its  markets,  but  by 
the  formation  of  a  common  carrier  corpora- 
tion it  will  accomplish  this  commendable 
object,  and  will  use  a  public  property  for 
a  public  purpose. 

Writ  allowed. 

Nichols,  Ch.  J.,  and  Wanamaker,  New- 
man, and  Matthias, 'J J.,  concur. 


TEXAS  COURT  OF  CRIMINAL. 
APPEALS. 

JOSE  ANTONIO  ARCE  et  al.,  Appts., 

v. 

STATE  OF  TEXAS. 

(—  Tex.  Crim.  Rep.  — ,  202  S.  W.  951.) 

Criminal    law  —  offense    under    war  — 
jurisdiction  to  punish. 

1.  A  state  has  no  authority  to  punish 
depredations  by  citizens  of  a  foreign  coun- 
try, who  have  invaded  its  territory  for  the 
prosecution  of  a  war  existing  between  such 
country  and  the  United  States. 

For  other  cases,  see  Criminal  Law,  HI.  in 
Dig.  1-52  N.  8. 

Army  —  liability  of  soldier  for  obeying 
command. 

2.  A  soldier  is  not  answerable  in  a  civil 
court  for  killing  an  enemy  soldier  in  a  bat- 
tle in  which  he  was  directed  to  engage  by 
command  of  his  superior  officer. 

For  other  cases,  see  Army  and  Navy,  in 
Dig.  1-52  N.  8. 

(April  17,  1918.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Webb  County 
convicting  them  of  murder.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  M.  Henry  and  George  & 
Tonnes,  for  appellants: 

Every  person  is  entitled  to  have  a  fair 
and  impartial  trial  by  an  impartial  jury, 
uninfluenced  by  any  other  consideration 
than  the  evidence  adduced  on  the  triaL 

Randle  v.  State,  34  Tex.  Crim.  Rep,  45, 
28  S.  W.  953;  Coffman  v.  State,  62  Tex. 
Crim.  Rep.  88,  136  S.  W.  779;  Richmond 
v.  State,  16  Neb.  388,  20  N.  W.  282; 
Streight  v.  State,  62  Tex.  Crim.  Rep.  453, 
138  S.  W.  742;  Meyers  v.  State,  39  Tex. 
Crim.  Rep.  600,  46  S.  W.  817;  Barnes  v. 

Note.  —  As  to  litigation  arising  out  of 
Mexican  Revolution,  see  annotation  follow- 
ing this  case,  post,  361. 
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State,  —  Tex.  Crim.  Rep.  — ,  59  S.  W. 
882,  14  Am.  Crim.  Rep.  229;  Alarcon  v. 
State,  47  Tex.  Crim.  Rep.  415,  83  S.  W. 
1116;  Gallaher  v.  State,  40  Tex.  Crim. 
Rep.  296,  50  S.  W.  393,  11  Am.  Crim. 
Rep.  207;  Dobbs  v.  State,  51  Tex.  Crim. 
Rep.  629,  103  S.  W.  918. 

Justice  to  the  military  subordinate,  and 
the  necessities  and  efficiency  of  the  service, 
require  that  the  order  of  the  superior 
should  protect  the  inferior,  leaving  the 
responsibility  to  rest  where  it  properly 
belongs, — upon  the  officer  who  gave  the 
command. 

United  States  v.  Clark,  31  Fed.  710; 
McCall  v.  McDowell,  1  Abb.  (U.  S.)  212, 
Fed.  as.  No.  8,673;  Com.  ex  rel.  Wadsworth 
v.  Shortall,  206  Pa.  165,  65  L.R.A.  193,  98 
Am.  St.  Rep.  759,  55  Atl.  952;  Riggs  v. 
State,  3  Coldw.  85,  91  Am.  Dec.  272; 
People   v.    McLeod,   25   Wend.    483. 

Messrs.  Hamilton  Sk  Greer,  also  for 
appellants. 

Mr.  E.  B.  Hendricks,  Assistant  Attor- 
ney General,  for  the  State. 

Davidson,  P.  J.,  delivered  the  opinion  of 
the  court: 

Jose  Antonio  Arce,  Vivinte  Lira,  Pablino 
Sanchez,  Jesus  Cerda,  Isabel  de  los  Santos, 
and  Fredrico  Gutierrez  Zapata  were  charged 
with  killing  William  Oberlies.  Four  of 
these  defendants  were  placed  upon  trial 
for  the  homicide,  namely,  Arce,  L#ira, 
Sanchez,  and  Cerda,  and  given  the  death 
penalty  for  the  killing  of  Oberlies,  who, 
it  seems,  was  a  corporal  in  the  United 
States  Federal  Army. 

There  are  many  interesting  questions 
presented  for  revision  in  various  ways. 
The  motion  to  change  the  venue,  applica- 
tion for  continuance,  exception  to  the  jury, 
and  incidental  matters  will  not  be  dis- 
cussed. They  may  not  arise  upon  another 
trial,  if  one  should  occur;  and,  should  they, 
will  be  presented  in  a  different  light  and 
from  a  different  view,  perhaps,  as  set  forth 
in  the  record. 
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A  condensed  substance  of  the  facts  will 
show  that   during   the   recent   trouble   on 
the  Rio  Grande  and  in  Mexico  there  was 
trouble    between    the    United    States    and 
Mexico.    We  know,  as  a  matter  of  history 
of  the  current  events  attending  this  trouble, 
that  the  United  States  invaded  Mexico  with 
a  column  of  troops  under  General  Pershing, 
and  there  may  have  been  other  like  occur- 
rences on  the  Bio  Grande  by  the  United 
States  troops.     It  is  not  the  purpose  of 
this  opinion  to  go  into  the  history  of  the 
trouble  between  the  two  countries,  and  the 
incidental  fights  and  battles  that  may  have 
occurred  in  connection  with  those  troubles. 
Suffice  to  say,  they  did  occur,  and,  under 
the  authorities  this  brought  about  a  condi- 
tion of  "war"  between  the  two  countries. 
It  was  not  what  the  authorities  may  term 
a  complete  state  of  war,  but  rather  in  the 
nature    of    an    incomplete    state    of    war. 
There  was  no  formal  disclaration  of  war, 
as  we  understand  the  history  of  the  times 
between  the  two  countries,  where  a  state 
of  warfare  was  recognized  as  existing  be- 
tween   the   two    countries.      During    these 
troubles,  among  other  things  that  occurred 
was  a  force  organized  at  Monterey  by  the 
direction  and  under   the   authority  of  the 
Carranza  de  facto  government.    It  is  shown 
by  this   record   that,  when  this  command 
was  completed  and  the  plan  laid,  It  was 
done  with  the  view  of  invading  Texas  and 
attacking     some     of    the    Federal    troops 
located  just  below  Laredo  at  San  Ygnacio. 
There   was   a  company   of   cavalry   of   the 
regular  Army  stationed  at  this  point,  with 
trenches  and  other  means  incident  to  re- 
sistance to  attack.     These  Mexican  troops 
made  an  attack  upon  this  troop  of  United 
States  cavalry  at  night.     On  the  night  of 
the  attack,  another  troop  of  United  States 
cavalry  reached  the  point  where  the  first 
troop    waa    camped,    to    spend    the    night 
en  route  to  Zapata  county,  and  when  the 
fight  came  off  that  night  both  troops  were 
in    action.      Four    or    five    United    States 
soldiers   were  killed   and   nine   or    ten    of 
the  Mexicans.     Three  of  the  Mexicans  and 
<me    that    was    wounded    were    captured. 
These  were  tried  under  this  indictment  in 
the  Texas  state  courts  and,  on  conviction, 
given    the    death    penalty.      The    evidence 
makes  it  clear  that  these  Mexican  troops 
were  commanded  by  Carranza  officers.    One 
of    these    officers    was    killed    during    the 
fight,   who  seemed  to   rank   as  a  lieuten- 
ant   colonel.      The    commanding    officer    of 
the  Mexicans  was  De  los  Santos,  who,  it 
seems,  was   later   captured   by   the   forces 
of  Villa  and  executed.     His  name  was  in 
this    indictment,    but    he    was    never    ar- 
rested.    That   a  state  of  warfare   existed 
between  the  two  countries  is  not  questioned. 
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Brigadier  General  Enoch  H.  Growder,  Judge 
Advocate,  United  States  Army,  has  the 
following  to  say  in  an  official  opinion; 
"It  is  thus  apparent  that  under  the  law 
there  need  be  no  formal  declaration  of 
war;  but  that  under  the  definition  of  Vat- 
tel  a  state  of  war  exists,  so  far  as  concerns 
the  operations  of  the  United  States  troops 
in  Mexico,  by  reason  of  the  fact  that  the 
United  States  is  prosecuting  its  rights  by 
force  of  arms  and  in  a  manner  in  which 
warfare  is  usually  conducted.  The  stat- 
utes which  are  operative  only  during  a 
period  of  war  have  been  interpreted  as 
relating  to  a  condition  and  not  a  theory. 
.  ,  .  I  am  therefore  of  the  opinion  that 
the  actual  conditions  under  which  the  field 
operations  in  Mexico  are  being  conducted 
are  those  of  actual  war.  That  within  the 
field  of  operations  of  the  expeditionary 
force  in  Mexico,  it  is  a  time  of  war  within 
the  meaning  of  the  fifty-eighth  article  of 
war." 

There  are  also,  in  connection  with  this 
record,  in  the  motion  for  new  trial,  ex- 
hibited to  the  court  excerpts  from  a  com- 
munication from  the  district  attorney  of 
Webb  county  to  John  L.  Wroe,  secretary  to 
Governor  Ferguson,  as  follows:  "The  jury 
returned  the  verdict  of  guilty  and  assessed 
the  punishment  of  death.  These  four 
Mexican  citizens  testified  under  oath  that 
they  belonged  to  the  Constitutionalist 
Army  of  Mexico;  that  the  band  that 
attacked  San  Ygnacio  consisted  of  seventy- 
five  men;  and  that  they  were  publicly 
organized  and  equipped  in  Monterey  and 
Jarita  with  the  full  knowledge  of  the 
officers  of  the  de  facto  government  of 
Mexico.  The  recent  trials  in  Webb  county 
of  the  bandits  who  murdered  our  soldiers 
at  San  Ygnacio,  the  fact  that  they  were 
publicly  organized  and  equipped  in  Mexico, 
that  they  met  and  mingled  with  the  forces 
and  officers  of  the  de  facto  government, 
that  they  were  furnished  transportation 
in  the  three  railroad  cars  from  Monterey 
to  Jarita,  that  it  was  widely  proclaimed 
at  Monterey  that  these  bands  were  going 
to  make  hostile  incursions  into  Texas,  that 
men  high  in  the  councils  of  the  de  facto 
government  were  cognizant  of  the  unlawful 
enterprise,  and  yet  not  a  finger  was  raised 
by  that  government  to  frustrate  the  mis- 
sion. I  charge  the  de  facto  government 
with  full  responsibility  for  the  recent 
raids  committed  in  my  district,  and  I 
charge  that  these  raids  were  conducted 
with  the  knowledge  and  consent,  if  not 
the  approbation,  of  the  de  facto  govern- 
ment." 

It  might  also  be  stated,  in  this  connec- 
tion, that  it  is  question  for  judicial  cog- 
nizance and  knowledge  that  this  battle  at 
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San  Ygnacio  was  never  disavowed  by  the 
de  facto  government  of  Mexico.  It  seems 
also  to  be  within  accurate  statement  that 
the  organization  of  these  expeditionary 
forces  attacking  San  Ygnacio  was  by  and 
under  the  direction  of  General  Narfarrette, 
General  Fierros,  General  De  la  Rosa,  with 
Colonel  Cavanas,  Colonel  Isabel  de  loe  San- 
tos, Colonel  Cruz  Ruis,  and  others,  and 
these  were  officers  of  the  Constitutionalist 
or  de  facto  Carranza  government.  Colonel 
Cruz  Ruis  was  killed  in  the  battle. 

This,  we  think,  was  a  state  of  warfare. 
See,  in  addition  to  what  has  been,  quoted 
from  Bas  v.  Tingy,  4  Dall.  37,  40,  1  L.  ed. 
731,  732,  United  States  Supreme  Court 
Reports,  as  follows:  "It  may,  I  believe,  be 
safely  laid  down  that  every  contention  by 
force  between  two  nations,  in  external 
matters,  under  the  authority  of  their  re- 
spective governments,  is  not  only  war,  but 
public  war." 

While  the  invasion  of  Mexico  by  General 
Pershing's  column  was  not  a  public  or 
complete  war,  or  not  preceded  by  a  declara- 
tion of  war  against  Mexico  by  the  United 
States,  it  was  an  act  of  war,  and,  under 
the  definitions  given  by  General  Crowder 
and  the  authorities  generally,  it  was  tech- 
nically and  within  the  limited  meaning  of 
the  word  "war."  It  was  not  made  with 
the  consent  of  the  de  facto  government  of 
Mexico,  but  rather,  in  fact,  over  the  pro- 
test of  that  country.  In  the  case  of  Mon- 
tova  v.  United  States,  180  U.  S.  261,  45 
L.  ed.  521,  21  Sup.  Ct.  Rep.  358,  it  was 
said:  "To  sustain  a  claim  under  his  sec- 
tion, it  is  incumbent  upon  the  claimant  to 
prove  that  the  Indians  taking  or  destroy- 
ing the  property  belonged  to  a  band,  tribe, 
or  nation  in  amity  with  the  United  States. 
The  object  of  the  act  is  evidently  to  com- 
pensate settlers  for  depredations  committed 
by  individual  marauders  belonging  to  a 
body  which  is  then  at  peace  with  the 
government.  If  the  depredation  be  com- 
mitted by  an  organized  company  of  men 
constituting  a  band  in  itself,  acting  inde- 
pendently of  any  other  band  or  tribe,  and 
carrying  on  hostilities  against  the  United 
States,  such  acts  may  amount  to  a  war, 
for  the  consequences  of  which  the  govern- 
ment is  not  responsible  under  this  act, 
or  upon  general  principles  of  law.  United 
States  v.  Pacific  R.  Co.  120  U.  S.  227,  234, 
30  L.  ed.  634,  636,  7  Sup.  Ct.  Rep.  490." 

This  extract  is  made  from  Prize  Cases, 
2  Black,  635,  17  L.  ed.  476:  "War  has 
been  well  defined  to  be  'that  state  in  which 
a  nation  prosecutes  its  right  by  force.' 
The  parties  belligerent  in  a  public  war  are 
independent  nations.  But  it  is  not  neces- 
sary, to  constitute  war,  that  both  parties 
should    be    acknowledged    as    independent 
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nations  or  sovereign  states.  A  war  may 
exist  where  one  of  the  belligerents  claims 
sovereign   rights  as   against  the  other." 

The  Montoya  Case  was  a  claim  by  a 
citizen  against  the  United  States  for  a 
depredation  by  an  Indian  band  commanded 
by  the  Chief  Victoria.  Some  of  the  troop 
of  which  Victoria  was  chief  were  friendly 
to  the  United  States;  many  of  them  were 
not.  Victoria  organized  a  band  of  his  own 
tribe  and  Indian  warriors  from  other 
tribes,  and  depredated  upon  the  people  of 
New  Mexico,  and  Anally  went  into  Old 
Mexico.  There  was  a  fight  between  the 
Band  of  Victoria  and  United  States  troops. 
The  claim  was  made  for  a  depredation 
made  by  Victoria  and  was  held  not  valid 
because  it  was  not  brought  within  the  terms 
of  the  law  which  makes  the  United  States 
responsible  only  for  depredations  by  tribes 
friendly  to  the  United  States. 

It  occurs  to  the  writer  that,  according 
to  the  principles  laid  down  in  these  de- 
cisions, and  under  the  general  rules  with 
reference  to  warfare,  the  Mexican  column 
that  attacked  the  troopB  at  San  Ygnacio 
came  within  those  rules,  and  that,  if  they 
are  to  be  dealt  with  for  crossing  the  river 
and  fighting  our  troops,  it  should  be  done 
by  the  United  States  government,  and  not 
by  the  Texas  courts.  Texas  has  no  author- 
ity to  declare  war  against  Mexico  nor  cre- 
ate a  state  of  war.  This  must  be  done  by 
our  general  government  at  Washington, 
by  the  special  delegated  authority  in  the 
Constitution  of  the  United  States.  What- 
ever may  have  been  the  rights  of  these 
Mexicans,  the  authority  to  punish,  the 
writer  feels,  is  within  the  jurisdiction  of 
the  United  States,  and  not  the  courts  of 
Texas.  If  there  was  a  state  of  war  between 
the  two  counties,  actual  and  complete,  or 
inchoate  and  incomplete,  then  it  became 
an  international  or  Federal  question,  and 
not  a  state  matter. 

It  might  be  interesting,  but  of  no  prac- 
tical value,  to  follow  this  matter  with 
reference  to  some  fighting  that  occurred  in 
Mexico  at  the  time  General  Pershing's 
column  invaded  that  country,  in  which 
some  of  our  soldiers  were  killed  and  some 
captured.  The  principles  above  laid  down, 
as  far  as  our  information  goes,  controlled 
the  relation  between  the  de  facto  govern- 
ment of  Mexico  and  the  United  States,  with 
reference  to  that  battle  and  our  soldiers 
who  were  captured.  They  were  not  tried 
by  the  Mexican  courts,  but  turned  over  to 
the  United  States,  as  we  gather  the  history 
of  that  transaction.  So,  from  this  view- 
point, we  are  of  the  opinion  that  this 
judgment  should  be  reversed. 

We  might  also  refer  to  the  invasion  of 
Mexico  by   the  United  States   Army   and 
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Kavy  at  Vera  Cruz,  under  the  command  of 
General  Funston.    Our  soldiers,  if  captured, 
would  have  been  subject  to  trial  and  pun- 
ishment in  Mexican  courts,  under  the  same 
rules  as  their  soldiers  would  in  our  courts. 
There  is  another  interesting  question  or 
two  in  the  case  which  may  be  mentioned, 
incidental  to  the  other  question.     General 
Mann  was  used  as  a  witness,  as  were  other 
Federal  officers,  among  them  the  two  cap- 
tains who  commanded  the  two  troops  of 
cavalry  on  the  night  of  the  fight.     From 
their  testimony,  a  general  statement  may 
be  made  to  the  effect  that  these  Mexican 
soldiers  would  be  controlled  by  their  officers 
in  command,    and    be    obedient    to    them; 
that  the  command  was  organized  under  the 
authority    of    the    Carranza    or    de    facto 
government  of  Mexico,  and  was  in  fact,  a 
military  command.   *By  this  testimony  it 
seems  that,  wherever   under   such   circum- 
stances, the  soldiers  must  obey  the  order 
of  their   superiors,    and   failure   to   do   so 
would   subject    them    to    discipline    which 
rates   from    minor    punishment    to    death, 
according    to    the    rule    which    has    been 
violated  by  those  under  authority.     When 
a  6oIdier  is  ordered  to  fight,  it  is  his  duty 


to  do  so,  and  he  may  forfeit  his  life  on 
refusal  so  to  do.  If  he  deserts  under 
certain  circumstances,  he  may  be  shot  or 
executed.  These  Mexican  soldiers  were 
ordered  by  their  officers,  commanded  by 
the  officers,  headed  by  the  officers  to  make 
the  fight;  the  officers  led  them  into  the 
battle,  and  they  fought.  Some  were 
killed;  others  escaped  and  fled.  Some 
were  wounded,  one  of  whom  was  captured 
and  is  under  sentence  in  this  case.  It 
seems  while  being  tried  he  was  suffering- 
severely  from  a  wound.  One  at  least  of 
the  defendants  claimed  to  have  been 
forced  to  go  into  battle  by  his  command- 
ing officer.  He  did  not  desire  to  fight,  but 
under  the  rules  of  warfare  if  he  deserted 
he  would  be  tried  and  would  be  shot,  or 
if  he  disobeyed  orders  and  failed  to  engage 
in  the  fight  he  might  forfeit  his  life. 

If  the  state  courts  had  jurisdiction  of 
these  defendants,  we  are  of  opinion  the 
conviction  is  erroneous. 

From  any  viewpoint  of  thia  case,  we  are 
of  opinion  that  this  judgment  should  be 
reversed,  and  the  cause  remanded. 

Prendergast,  J.,  absent. 


Annotation 


ion  arising  out  of  Mexican  Revolution* 


The  earlier  cases  on  this  subject  are 
collected  in  the  annotation  following 
O'Neill  v.  Central  Leather  Co.  L.R.A. 
1917A,  280. 

The  decision  of  the  New  Jersey  court 
of  errors  and  appeals  in  the  O'Neill 
Case,  there  annotated,  was  affirmed  by 
the  United  States  Supreme  Court  (Oetjen 
v.  Central  Leather  Co.  (U.  S.  Adv.  Ops. 
1917-18,  p.  367)  246  U.  S.  297,  62  L.  ed. 
-,  38  Sup.  Ct.  Rep.  309),  without 
considering,  as  the  New  Jersey  court 
did,  the  validity  of  the  levy  of  the  con- 
tribution made  by  ttfe  commanding  gen- 
eral. The  Supreme  Court  took  the 
position  that,  under  rules  of  interna- 
tional law,  the  subject  was  not  one  for 
re-examination  by  it  or  any  other  Ameri- 
can court,  and  that  the  act,  in  that 
respect,  came  within  the  principle  that 
the  conduct  of  one  independent  govern- 
ment cannot  be  successfully  questioned 
in  the  courts  of  another,  that  principle 
being  as  applicable  in  a  case  involving 
the  title  to  property  brought  within  the 
custody  of  a  court  as  it  is  to  cases  in 
which  claims  for  damages  are  based  upon 
acts  done  in  a  foreign  country,  since  it 
rests  at  last  upon  the  highest  consider- 
ations of  international  comity  and  ex- 
pediency. The  Supreme  Court,  in  this 
case,  took  judicial  notice  that  the  gov- 
ernment of  the  United  States  recognized 

ULA.1918E. 


the  government  of  Carranza  as  the  de 
facto  government  of  the  Republic  of 
Mexico,  on  October  19,  1915,  and  as  the 
de  jure  government  on  August  31,  1917; 
and  it  further  held  that  a  recognition  of 
that  government  as  the  de  jure  govern- 
ment was  retroactive  in  effect,  and  vali- 
dated all  the  actions  and  conduct  of  the 
government  so  recognized,  from  the  com- 
mencement of  its  existence. 

In  the  Oetjen  Case  (U.  S.)  supra,  the 
Supreme  Court,  in  reply  to  the  conten- 
tion that  the  seizure  of  the  property  by 
a  ereneral  acting  under  Carranza's  gov- 
ernment was  contrary  to  the  provisions 
of  the  Hague  Convention  of  1907, 
"respecting  laws  and  customs  of  war  on 
land,"  said  that  it  would  perhaps  be  a 
sufficient  answer  to  say  that  the  Hague 
Conventions  are  international  in  char- 
acter, designed  and  adapted  to  regulate 
international  warfare,  and  that  they  do* 
not,  in  terms  or  purpose,  apply  to  a 
civil  war.  The  court  also  suggested  cer- 
tain considerations  making  it  doubtful 
whether  the  seizure  in  question  would  be 
in  violation  of  the  "Regulations"  refer- 
red to.  The  court,  however,  did  not 
definitely  decide  these  points,  but  placed 
its  decision  upon  the  application  of  the 
principles  already  referred  to. 

In    Ricaud    v.    American    Metal    Co. 
(U.  S.  Adv.  Ops.  1917-18,  p.  370)  246 
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U.  8.  304,  62  L.  ed.  — ,  38  Sup.  Ct.  Rep.  | 
312,  the  United  States  Supreme  Court, 
answering  questions  certified  by  the  cir- 
cuit court  of  appeals  for  the  fifth  cir- 
cuit, held,  in  effect,  that  the  action  by 
General  Pereyra,  who  in  1913  was  the 
commander  of  a  brigade  of  the  Consti- 
tutionalist Army  of  Mexico,  of  which 
Venustiano  Carranza  was  then  First 
Chief,  in  seizing  bullion  within  Mexico 
in  behalf  of  that  government,  and  selling 
the  same,  was  binding,  and  could  not  be 
questioned  on  the  merits,  in  a  suit  by 
the  former  owner  to  enjoin  the  collector 
of  customs  at  El  Paso,  Texas,  from 
delivering  the  bullion  to  other  defend- 
ants, who  had  derived  their  title  through 
said  sale.  In  reaching  this  conclusion, 
the  court  took  judicial  notice  of  the 
recognition  by  the  United  States  of  the 
government  of  Carranza,  first  as  a  de 
facto  and  later  as  the  de  jure  govern- 
ment of  Mexico,  and  declared  that  such 
recognition  was  retroactive  in  effect  and 
validated  all  the  acts  of  the  Carranza 
government  from  the  commencement  of 
its  existence,  and  that  the  act  in  question 
came  within  the  principle  that  the  courts 
of  one  independent  government  will  not 
sit  in  judgment 'on  the  validity  of  the 
acts  of  another,  done  within  its  own  ter- 
ritory. In  reply  to  the  contention  based 
upon  the  fact  hypothesized  in  one  of  the 
certified  questions,  that  the  ownership  of 
the  bullion  was  in  a  citizen  of  the  United 
States,  who  was  not  a  resident  of  Mexico 
at  the  time  of  the  seizure  and  condem- 
nation, the  court  observed  that  whatever 
rights  such  an  American  citizen  may 
have  can  be  asserted  only  through  the 
courts  of  Mexico,  or  through  the  politi- 
cal departments  of  our  government.  The 
circuit  court  of  appeals  rendered  judg- 
ment accordingly  (Ricaud  v.  American 
Metal  Co.  —  C.  C.  A.  — ,  250  Ped.  863). 

The  conduct  of  the  foreign  relations 
of  our  government  is  committed  by  the 
Constitution  to  the  executive  and  legis- 
lative—"The  political"— departments  of 
the  government,  and  the  propriety  of 
what  may  be  done  in  the  exercise  of  this 
political  power  is  not  subject  to  judi- 
cial inquiry  or  decision.  Oetjen  v.  Cen- 
tral Leather  Co.  (U.  S.)  supra. 

In  the  Ricaud  Case  (U.  S.)  supra,  the 
petition  which  stated  the  required  di- 
versity of  citizenship  to  give  the  federal 
District  court  jurisdiction  alleged  that 
the  bullion  was  the  property  of  the 
plaintiff,  and  that  it  had  been  forcibly 
taken  from  its  possession  in  Mexico  by 
unknown  persons,  but  made  no  reference 
to  a  state  of  war  prevailing  at  the  time 
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and  place  of  the  seizure.  The  court  held 
that  neither  the  jurisdiction  of  the  dis- 
trict court  nor  its  own  jurisdiction  was 
affected  by  the  facts  in  regard  to  the 
seizure  under  the  authority  of  the  Car- 
ranza government,  although  the  action 
in  that  respect  was  binding  and  con- 
clusive on  the  merits,  and  must  be 
accepted  by  the  court  as  such.  In  this 
connection,  the  court  observed  that  to 
accept  a  ruling  authority  and  decide 
accordingly  is  not  a  surrender  or  aban- 
donment of  jurisdiction,  but  is  an  exer- 
cise of  it. 

In  De  la  O.  v.  Consolidated  Kansas 
City  Smelting  &  Ref.  Co.  (1918)  —  Tex 
Civ.  App.  — ,  202  S.  W.  1027,  an  action 
against  the  smelting  company  for  con- 
versions of  the  proceeds  of  ores,  a  judg- 
ment for  plaintiff  was  affirmed  upon  the 
ground  that  the  defendant  was  estopped, 
by  the  terms  of  its  contract,  from  assert- 
ing a  title  based  upon  confiscation  by 
the  Mexican  government.  The  court, 
however,  observed  that  while,  under  the 
decision  of  the  United  States  Supreme 
Court,  it  would  take  judicial  notice  of 
the  fact  that  Carranza  was  the  head  of 
the  military  government  in  Northern 
Mexico  at  the  time  the  ores  were  im- 
ported (September  29,  1914),  and  that 
such  government  could  seize  and  sell 
property  for  military  purposes,  and  that, 
by  any  such  sale,  by  its  authorized  offi- 
cers, title  would  pass  to  the  purchaser, 
it  concurred  with  the  finding  of  the  trial 
court  that  the  record  did  not  distinctly 
show  that  the  officer  or  agent  making  the 
seizure  and  sale  of  ore  in  question  was 
duly  authorized  to  do  so. 

In  Bartlesville  v.  Compania  Miners 
Ygnacio  Rodriguez  Ramos,  S.  A.  (1918) 
—  Tex.  Civ.  App.,  — ,  202  S.  W.  1048, 
an  action  for  the  conversion  of  ores,  in 
which  the  defense  was  that  the  ores  had 
been  seized  and  confiscated  by  Francisco 
Villa  as  a  military  necessity,  and  sold  to 
parties  in  Mexico,  from  whom  it  was 
purchased  by  the  defendant  in  good 
faith,  the  jury  found  that  civil  war 
existed  in  Mexico  during  the  time  the 
ores  were  taken,  and  that  the  armies  led 
by  Francisco  Villa  were  opposed  by  the 
armies  of  Carranza;  but  further  found 
that  the  cars  of  ore  sued  for  were  not 
taken  aby  any  force  or  government  in 
possession  and  control  of  the  territory 
where  plaintiff's  mine  was,  or  by  any 
agent  of  such  force  or  government  acting 
by  authority  of  such  government  or 
force.  Nor  was  it  taken  by  Francisco 
Villa,  or  any  of  his  agents  or  officers, 
acting  by  his  authority  or  directions; 
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nor  were  the  proceeds  thereof  intended 
for  the  benefit  of  the  faction  dominated 
by  YiUa."    The  court  held  that  the  ques- 
tion covered  by  the  finding  quoted  was 
a  proper  one  for  the  jury  to  determine, 
since,  while  the  evidence  was  uncontra- 
dicted that  the  ores  were  purchased  from 
Hipolito   Villa,    and    that    he   was    the 
financial  agent  of  General  Villa,  there 
was  no  positive  statement  that  the  ores 
were  taken  for  the  use  of  the  armies; 
and  that,  while  there  were  circumstances 
tending  to  show  that  they  were  taken  by 
him  as  a  representative  of  General  Villa 
for  the  army,  there  were  also  circum- 
stances tending  to  show  that  they  were 
taken  for   his   own   private   use.     The 
judgment  in  favor  of  the  plaintiff  in  this 
ease,  however,  was  reversed,  because  of 
the  improper  admission  of  testimony  as 
to  the  acts  of  Villa,  such  as  mistreating 
prisoners,   killing  women   and  children 
and  Chinamen,  the  court  apparently  be- 
ing of  opinion  that  sueh  testimony  might 
improperly   prejudice   the  jury   against 
the  recognition  of  any  title  based  upon 
a  confiscation    by    Villa's    officers    or 
agents.    In    this   connection,    the   court 
observed  that  a  material  inquiry  in  the 
case  was  whether  or  not  the  ores  were 
confiscated  and  sold  by  Villa's  officers 
or  agents,  as  such,  for  the  reason  that, 
under   the    settled   law   of   the    United 
States,  a  sale  by  such  would  eonfer  title. 

In  BartlesviUe  Zinc  Co.  v.  Compania 
Minera  Ygnacio  Rodrigues  Ramos,  S.  A. 
(Tex.)  supra,  it  was  held  that  the  court 
did  not  err  in  charging  the  jury  not  to 
consider  the  decree  of  Carranza  confis- 
cating the  property  in  question,  and 
other  property,  for  the  reason  that  it 
was  promulgated  at  a  time  when  he  and 
Villa  were  acting  together,  while  at  the 
time  the  ore  was  seized  and  confiscated 
they  had  divided,  and  each  taken  leader- 
ship of  a  faction  contending  against  the 
other;  hence  Carranza's  decrees  had  no 
probative  force  in  determining  whether 
the  ore  was  confiscated  in  fact  by  Villa 
or  his  officers. 

It  will  be  observed  that  the  opinion 
in  Abcb  v.  State,  ante,  358,  bases  its 
decision  that  the  soldiers  of  the  Mexi- 
can government  engaged  in  the  fight  at 
San  Ygnacio  were  not  amenable  to  pun- 
ishment by  the  state  of  Texas  for  murder 
because  of  their  acts  in  that  fight,  upon 
the  view  that  an  incomplete  state  of  war 
existed  at  the  time  between  the  United 
States  and  Mexico.  The  opinion  makes 
a  valuable  contribution  on  this  subject. 

In  De  Orozco  v.  United  States  (1916) 
151  C.  C.  A.  70,  237  Fed.  1008,  a  proceed- 
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ing  by  the  United  States  to  forfeit  a  bail 
bond  given  for  the  release  of  the  prin- 
cipal, who  had  been  arrested  upon  a 
warrant  issued  upon  a  complaint  charg- 
ing him  with  having  conspired  "to  begin 
and  set  on  foot  and  provide  and  prepare 
the  means  for  a  military  expedition  to  be 
carried  on  from  the  territory  and  juris- 
diction of  the  United  States  against  the 
territory  and  dominions  of  the  United 
States  of  Mexico,  with  whom  the  United 
States  of  America  are  at  peace/'  and 
also  charging  as  an  overt  act,  the  pur- 
chase and  shipment  to,  and  storage  at  a 
warehouse  "at  Fifth  and  Santa  Fe 
streets,"  of  military  supplies  the  court,  in 
answer  to  the  contention  that  the  prepar- 
ation of  such  a  military  expedition  was 
not  a  violation  of  5  13  of  the  Penal  Code, 
because  the  government  of  Carranza  had 
not  been  recognized  at  that  time  as  the 
legitimate  government  of  Mexico,  said 
that  the  case  of  The  Three  Friends 
(1897)  166  U.  S.  1,  41  L.  ed.  897, 17  Sup. 
Ct.  Rep.  495,  shows  that  prior  recogni- 
tion by  this  government,  of  legitimaey 
or  of  belligerency  of  the  government  or 
faction  against  which  the  expedition  is 
directed,  is  not  necessary  to  make  such 
provision  applicable. 

In  the  Be  Orozco  Case  (Fed.)  supra, 
the  court,  in  answer  to  the  objection  that 
the  complaint  failed  to  allege  the  name 
of  the  city  where  the  supplies  were 
shipped  and  stored,  and  therefore  failed 
to  show  an  overt  act  within  the  juris- 
diction of  the  district  court  for  the 
western  district  of  Texas,  said  that  the 
jurisdiction  may  be  determined  by  the 
place  of  the  formation  of  the  conspiracy, 
as  well  as  that  of  the  commission  of  the 
overt  act;  and  that  the  allegation  that 
the  conspiracy  was  formed  at  El  Paso 
in  the  western  district  of  Texas  was  suf- 
ficient in  that  regard.  G.  H.  P. 
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GEORGE  C.  THOMAS 
v. 

ELIZA  ANDEKSON  et  al.,  Appts. 

(76  W.  Va.  496,  85  S.  E.  657.) 

Trust  —  to  hold  property  for  another  — 
enforcement. 

1.  Where   land   is   conveyed   to   another 

Hea&notes  by  Miller,  J. 

Note.  — As  to  recovery  of  nonexempt 
property  conveyed  to  avoid  nonexistent  or 
unfounded  demand,  see  annotation  follow- 
ing this  case,  post,  367. 
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without  consideration,  to  hold  in  trust  for 
the  grantors,  and  with  the  intention  of 
thereby  preventing  the  same  from  being  sub- 
jected to  a  threatened  claim  for  damages, 
and  it  turns  out  that  there  was  no  such 
claim,  and  that  the  grantor  had  no  creditor 
entitled  to  subject  the  land  to  the  payment 
of  a  debt,  equity  will  enforce  the  trust,  not- 
withstanding the  purpose  of  the  parties  in 
making  such  deed. 

For  other  cases,  see  Equity,  b,  in  Dig.  I-&8 
N.  8. 

Same  ?—  fraud  —  participation. 

2.  If  one  of  the  parties  to  such  fraudulent 
conveyance,  by  allegation  and  proof  of  only 
a  part  of  the  facts  constituting  the  trans- 
action, is  able  to  make  out  a  prima  facie 
case  for  recovery  against  the  other  party, 
the  defendant's  guilty  participation  in  the 
fraudulent  transaction  will  not  preclude 
him  from  proving,  as  matter  of  defense,  the 
illegal  part  of  the  contract. 
For  other  cases,  see  Contracts,  III.  g,  in 

Dig.  1-32  N.  S. 

(June  8,  1915.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Jackson  County 
in  plaintiff's  favor  in  a  suit  to  enforce 
payment  of  certain  notes  and  to  enforce 
an  alleged  vendor's  lien.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  F.  Boggess  and  Ryan  A 
Boggess,  for  appellants. 

Messrs.  Elmer  L.  Stone,  David  A. 
Cronin,  and  John  M.  Baker,  for  appellee: 

Eliza  Anderson  cannot,  under  the  law, 
hold  the  tract  of  87  acres  of  land  under 
a  parol  trust,  for  the  benefit  of  Esther 
Thomas,  Nita  Evans,  or  any  other  person, 
against  the  rights  of  George  C.  Thomas. 

Troll  v.  Carter,  15  W.  Va.  567;  PoUng  v. 
Williams,  55  W.  Va.  69,  46  S.  E.  704. 

Equity  will  not  relieve  a  party  of  the 
consequences  of  his  fraudulent  acts,  nor 
aid  him  in  the  attempt  to  profit  thereby. 

Poling  v,  Williams,  supra;  Edgell  v. 
Smith,  50  W.  Va.  349,  40  S.  E.  402;  Bil- 
lingsley  v.  Menear,  44  W.  Va.  651,  30  S.  E. 
61 ;  McClintock  v.  Loisseau,  31  W.  Va.  865, 
2  L.R.A.  816,  8  S.  E.  612;  Terrell  v. 
Imboden,  10  Leigh,  321;  Harris  v.  Harris, 
23  Cratt.  737;  Kyger  v.  Depue,  6  W.  Va. 
299;  Thornburg  v.  Bowen,  37  W.  Va.  825, 
16  S.  E.  825;  Lines  v.  Willey,  253  111.  440, 
97  N.  E.   843. 

Where  a  contract  is  tainted  with  fraud 
and  is  only  executory,  the  court  will  not 
enforce  it;  but  where  the  court  finds  the 
contract,  under  such  circumstances,  already 
executed,  the  court  will  leave  the  parties 
in  the  position  in  which  they  placed  them- 
selves, and  give  relief  where  the  executed 
contract  requires,  if  it  is  not  necessary  to 
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disclose  the  fraudulent  transaction  by  so 
doing. 

1  Cyc.  677;  Starke  v.  Littlepage,  4  Rand. 
(Va.)  68;  Horn  v.  Star  Foundry  Co.  23 
W.  Va.  536. 

The  transfer  of  the  notes  to  George  C. 
Thomas  had  nothing  to  do  with  the  making 
of  the  deed,  and  is  not  affected  by  any 
fraud  connected  with  the  making,  pf  the 
deed. 

Armstrong  v.  Toier,  11  Wheat.  258,  6 
L.  ed.  468;  Phalen  v.  Clark,  19  Com.  421, 
50  Am.  Dec.  253;  Frost  v.  Plumb,  40  Conn. 
Ill,  16  Am.  Rep.  18. 

The  equitable  doctrine  of  laches  has  no 
application  in  this  case.  This  suit  was 
brought  before  either  of  the  notes  in  ques- 
tion was  barred  by  the  Statute  of  Limita- 
tions, and  the  obligation  sued  on  is  a  mere 
legal  demand. 

Clark  v.  Gruber,  74  W.  Va.  533,  82  S.  & 
338;  Ruckman  v.  Cox,  63  W.  Va.  74,  59 
S.  E.  760;  5  Pom.  Eq.  Jur.  fi  21;  Depue  v. 
Miller,  65  W.  Va.  120,  23  L.R.A.(N.S.) 
775,  64  S.  E.  740. 

There  is  no  presumption  of  payment, 
where  a  vendor's  lien  is  retained,  until  the 
lapse  of  twenty  years. 

Tunstall  v.  Withers,  86  Va.  892,  11  S.  E. 
565;  Ginter  v.  Breeden,  90  Va.  565,  19 
S.  E.  656;  Burbridge  v.  Sadler,  46  W.  Va. 
39,  32  S.  E.  1028. 

Miller,  J.,  delivered  the  opinion  of  the 

court: 

The  decree  appealed  from  awarding  the 
relief  prayed  for  by  the  bill,  and  denying 
the  defenses  pleaded  in  the  several  answers, 
adjudged  that  the  deed  of  June  21,  1899, 
between  plaintiff  and  defendant  Esther 
Thomas  to  defendant  Eliza  Anderson,  for 
89  acres  of  land,  was  duly  executed  and 
delivered  to  and  accepted  by  the  grantee 
on  the  date  thereof,  and  that  the  two  notes 
bearing  the  same  date  for  the  sum  of 
$200  each,  signed  by  the  grantee,  in  the 
name  of  Eliza  Aplin,  payable  to  the  order 
of  said  Esther  Thomas,  with  interest  from 
date,  and  due  and  payable  in  thirty  and 
sixty  days  from  date  respectively,  were, 
prior  to  the  institution  of  this  suit,  for 
a  valuable  consideration,  assigned  and 
transferred  to  plaintiff;  that  a  vendor's 
lien  on  said  land  was  retained  in  said  deed 
to  secure  the  payment  of  said  notes,  and 
that  plaintiff  is  entitled  to  enforce  said 
lien  against  said  tract  by  reason  of  being 
the  owner  and  holder  of  said  notes  secured 
thereby,  and  that  plaintiff  was  entitled 
to  recover  of  said  Eliza  Anderson  the  prin- 
cipal of  said  notes  and  interest,  amounting 
to  the  sum  of  $721.  And  accordingly  it 
was  further  decreed  that  plaintiff  recover 
of  the  said  Eliza  Anderson  the  said  sum 
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of  $721,  with  interest  and  costs;  and  that 
defendant  Nita  Evans  took  and  holds  said 
tract  subject  to  said  vendor's  lien,  and  to 
the  rights  of  plaintiff  thereunder,  and  that 
said  lien  constituted  a  valid,  binding,  and 
subsisting  lien  against  said  land;  and  also 
that  unless  said  Eliza  Anderson,  Esther 
Thomas,  or  Nita  Evans,  or  someone  for 
them,  should  pay  to  plaintiff  the  sum  so 
decreed,  the  special  commissioner  thereby 
appointed  should  Bell  said  land  upon  the 
terms,  and  as  thereby  directed,  to  pay  and 
satisfy  said  decree. 

The  proof,  in  accordance  with  the  allega- 
tion of  the  bill  and  answers,  shows  that 
the  land  decreed  to  be  sold  was  conveyed 
to  defendant  Esther  Thomas,  then  Esther 
Waybright,  by  her  father,  W.  H.  Aplin,  by 
deed  of  June  19,  1885;  that  subsequently, 
on  May  6,  1903,  her  father  conveyed  to  her 
another  tract  of  390  acres,  which  included 
the  87-acre  tract,  and  which  land  she  sub- 
sequently, on  October  28,  1908,  leased  to 
the  Carter  Oil  Company,  for  oil  and  gas; 
and  that  on  February  9,  1909,  she  con- 
veyed to  her  daughter,  the  defendant  Nita 
Brans,  108  acres  out  of  said  larger  tract, 
and  which  also  included  said  87-acre  tract. 
Plaintiff  and  defendant  Esther  Thomas, 
as  the  pleadings  and  proofs  Bhow,  were 
married  November  10,  1895;  they  separ- 
ated about  June  17,  1907,  and  in  April, 
1909,  she  obtained  against  him  a  decree  of 
absolute  divorce;  they  lived  together  as 
husband  and  wife  on  said  land  prior  to 
June  21,  1899,  and  for  many  years  there- 
after, and  until  their  separation  in  1907, 
except  for  a  very  short  interval,  and  after 
that,  and  until  she  conveyed  the  land  to 
her  daughter,  the  said  Nita  Evans,  she 
continued  to  occupy  the  same,  paying  all 
the  taxes  thereon,  and  at  no  time  did  the 
said  Eliza  Anderson,  the  pretended  grantee, 
ever  have  possession  thereof,  or  claim  any 
right,  title,  or  interest  therein  by  reason 
of  said  deed,  or  otherwise. 

The  several  defenses  to  the  bill  and  the 
relief  prayed  for,  as  presented  by  the  ans- 
wers and  proof  thereon,  were:  First,  that 
the  alleged  deed  of  June  21,  1899,  to  and 
purporting  to  secure  the  alleged  notes  of 
EUza  Anderson,  was  made  at  the  sugges- 
tion, if  not  the  procurement,  of  plaintiff, 
then  the  husband  of  Esther  Thomas,  and  in 
which  he  joined,  for  the  purpose  of  putting 
the  land  beyond  the  reach  of  Starcher 
Brothers,  who,  as  she  may  have  heard,  and 
*•  represented  to  her  by  plaintiff,  were 
threatening  to  give  her  trouble  on  account 
°f  a  certain  timber  contract  with  her;  that 
both  agreed,  after  consultation  with  the 
grantee  Mrs.  Anderson,  to  convey  the  land 
to  the  latter,  taking  her  notes,  all  to  be 
held  by  the  grantors,  without  any  obliga- 

UU.1918E. 


tion  on  her  part  to  pay  said  notes,  and  the 
land  to  be  reconvened  by  her  to  Esther 
Thomas  as  soon  as  it  should  be  ascertained 
that  Starcher  Brothers,  who  in  fact  had 
no  claim  against  Mrs.  Thomas,  were  found 
to  have  no  demand  against  her,  and  that 
plaintiff,  having  procured  and  participated 
in  the  fraud,  was  precluded  from  asserting 
any  rights,  by  assignment  or  otherwise,  in 
said  notes,  or  in  the  deed,  or  in  the  alleged 
lien  securing  the  same;  second,  that  both 
deed  and  notes  were  wholly  without  con- 
sideration, and  that  neither  were  made, 
executed,  or  delivered  with  the  intent  or 
purpose  of  binding  the  parties  thereby,  but 
Bolely  for  the  purposes  stated  in  the  first 
ground  of  defense,  and  that  never  since 
the  said  transaction  had  possession  of  said 
land  been  changed,  or  payment  of  the  notes 
demanded  by  anyone,  until  the  institution 
of  this  suit;  and  laches  of  plaintiff  were 
pleaded  and  relied  on;  third,  that  said 
notes  were  never  indorsed  or  assigned  by 
said  Esther  Thomas  to  George  C.  Thomas, 
nor  was  any  consideration  paid  or  given 
by  him  therefor,  but  his  possession  thereof 
was  obtained  without  authority,  at  the 
time  the  deed  and  notes  were  so  executed, 
by  his  taking  them  from  the  table  where 
signed,  and  that  never  until  after  he  and 
his  wife  had  separated,  and  she  had  ob- 
tained her  decree  of  divorce,  had  he  made 
any  claim  thereto,  and  that  at  no  time 
from  the  date  of  said  notes,  June  21,  1899, 
to  the  date  of  the  suit,  September,  1909, — 
more  than  ten  years, — had  he  ever  de- 
manded payment  of  said  notes  upon  said 
Eliza  Anderson,  or  anyone  else  connected 
therewith.  And  Mrs.  Thomas  swears  posi- 
tively that,  some  time  before  she  and  plain- 
tiff separated,  she  inquired  of  plaintiff 
about  said  notes  and  deed,  and  that  he 
assured  her  they  had  been  long  ago 
destroyed. 

Disposing  of  these  defenses  in  the  inverse 
order  stated,  the  only  evidence  supporting 
plaintiff's  claim  to  the  notes  is  the  fact 
of  his  possession  of  them,  and  his  uncor- 
roborated testimony  that  they  had  been 
assigned  to  him  by  his  wife,  in  payment 
of  an  alleged  claim  for  money  paid  for 
her  use,  etc.  She  flatly  denies  any  in- 
debtedness to  him,  and  says  that  while  he 
may  have  paid  out  Borne  money  for  her,  it 
was  either  out  of  her  funds  or  that  she 
had  reimbursed  him  therefor;  that  at  no 
time  did  he  ever,  until  this  suit,  make  any 
claim  of  indebtedness  against  her;  that 
he  had  taken  all  her  vouchers,  checks,  etc, 
and  she  was  unable,  after  so  long  a  time, 
to  give  full  account  of  the  transactions. 
While  Thomas  pretends  that  he  had  an 
agreement  with  his  wife,  before  the  deed 
to  Mrs.  Anderson,  that  the  latter'*  notes 
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were  to  be  transferred  to  him,  this  is 
denied  by  Mrs.  Thomas,  and  he  does  not 
pretend  to  have  ever  had  a  settlement  with 
Mrs.  Thomas  for  money  claimed  to  have 
been  paid,  on  her  account;  he  admits  hay- 
ing received  some  money  on  her  account, 
but  makes  claim  that  he  accounted  to  her 
for  it.  As  between  plaintiff  and  his  wife 
regarding  these  notes,  according  to  the 
former's  testimony,  the  whole  transaction, 
including  these  notes,  took  place  at  one 
and  the  same  time.  And  all  that  any  of 
the  eye  witnesses  to  that  transaction  say 
concerning  the  notes  is  that,  after  they 
were  signed  by  Mrs.  Anderson,  Mrs.  Thomas 
indorsed  the  notes  while  they  still  lay  on 
the  table,  and  that  plaintiff  then  picked 
them  up  along  with  the  deed  and  carried 
them  off.  Mrs.  Thomas  swears  that  she 
never  indorsed  the  notes,  that  her  name 
on  the  back  of  the  notes  is  a  forgery.  On 
this  question  the  evidence  is  conflicting. 
But  if  she  did  in  fact  indorse  them,  the 
other  evidence  satisfies  us  beyond  doubt 
that  her  indorsement  was  for  the  purpose 
of  assigning  them  to  plaintiff  on  account 
of  or  in  payment  of  any  claim  he  had 
against  her.  This  compelling  evidence  is 
that  no  possession  of  the  land  conveyed  was 
ever  delivered  to  Mrs.  Anderson,  but  plain- 
tiff and  his  wife  continued  for  most  of  the 
time  to  reside  on  the  land  and  to  use  the 
same,  paying  the  taxes,  claiming  it,  deal- 
ing with  it  and  treating  it  as  her  land; 
and  though  plaintiff  had  the  deed  recorded, 
Mrs.  Thomas  and  Mrs,  Anderson  swear  it 
was  without  authority.  He  never  had  the 
land  transferred  to  Mrs.  Anderson  on  the 
land  book*,  for  taxation,  nor  did  he  or 
his  wife  ever  pay  any  rent  to  Mrs.  Ander- 
son, make  any  demand  on  her  for  taxes 
paid,  nor,  until  this  suit,  was  any  demand 
made  upon  Mrs.  Anderson  for  payment  of 
the  notes.  In  the  meantime  the  land  had 
been  leased  for  oil,  and  part  of  it  sold,  and 
the  rights  of  other  parties  had  become 
involved  therein.  Besides  all  this,  plain- 
tiff's own  confession,  given  in  his  evidence 
in.  chief,  is  that  he  at  least  consented  to 
and  even  participated  in  the  sham  to  de- 
fraud Starcher  Brothers  out  of  an  alleged 
claim  he  reported  to  his  wife  they  were 
about  to  make  against  her.  He  knew  that 
he  and  his  wife  were  not  making  a  bona 
fide  sale  of  the  land  to  Mrs.  Anderson, 
and  he  well  knew  that  Mrs.  Anderson  was 
not  to  pay  the  notes  signed  by  her.  If  he 
had  had  a  valid  claim  against  his  wife 
lie  would  not  have  accepted  these  notes 
in  payment;  if  he  did,  why  did  he  wait 
all  the  succeeding  years,  and  until  after 
his  wife  had  divorced  him,  before  asserting 
right  and  title  to  the  notes,  or  attempting 
to  enforce  the  lien  reserved  in  the  deed! 


That  plaintiff's  assertion  of  right  and 
title  to  these  notes  was  all  an  after- 
thought, conceived  after  his  wife's  decree 
of  divorce  against  him,  and  for  the  pur- 
pose of  obtaining  an  unjust  and  uncon- 
scionable  advantage  of  her  and  her  sister 
and  daughter,  the  evidence  satisfies  us  be- 
yond any  doubt  whatever.  The  admitted 
facta,  speaking  louder  than  any  words  of 
the  witness,  can  be  reconciled  on  no  other 
reasonable  theory.  Not  even  can  the  con- 
duct  of  plaintiff  be  accounted  for  on  the 
theory  of  kindly  indulgence  to  a  delinquent 
relative;  indeed,  he  excuses  himself  for 
his  delay  on  the  ground  that  he  wanted 
to  allow  all  the  interest  that  was  possible 
to  accumulate  on  the  notes. 

On  the  second  ground  of  defense,  assum- 
ing lawful  title  and  right  to  the  notes  in 
plaintiff,  the  defense  of  laches  would  per- 
haps not  be  available,  under  the  circum- 
stances of  this  case.  But  the  decision  of 
this  point  is  not  necessary  to  the  proper 
disposition  of  the  case.  And  if  the  deed 
waa  delivered  and  the  notes  executed  and 
delivered  as  the  oourt  below,  we  think, 
might  reasonably  have  concluded  from  the 
evidence,  and  with  the  intent  to  pass  title* 
the  deed  was  good  consideration  fox  the 
notes  and  the  notes  for  the  deed,  and  there 
would  have  been  no  lack  of  consideration 
for  either.  But,  as  indicated,  the  evidence 
satisfies  us  that  the  whole  transaction  waa 
a  sham,  resulting  and  growing  out  of  the 
fear  of  the  grantors  that  Starcher  Brothers 
might  attempt  to  assert  some  claim  for 
damages  against  Mrs.  Thomas,  but  which 
they  in  fact  did  not  do;  and  the  evidence 
of  a  member  of  the  firm  is  that  he  knew 
of  no  such  claim,  and,  so  far  as  he  knew, 
that  none  had  even  been  made  or  asserted 
against  Mrs.  Thomas. 

It  is  now  manifest  that  the  defense 
must  rest  mainly  on  the  potency  of  the 
first  ground,  alleged.  And  this  defense 
involves  two  propositions:  The  first,  that 
Starcher  Brothers,  who  occasioned  the  fear 
of  plaintiff,  communicated  to  his  wife, 
were  not  in  fact  creditors,  and  never  made 
any  claims  as  such,  and  never  reduced 
any  such  claim  to  judgment  against  Mrs. 
Thomas;  second,  that  whatever  fraud  was 
committed  by  the  parties  to  the  deed  and 
notes  was  participated  in  by  plaintiff,  and 
that  defendants  are  not  precluded  thereby,, 
as  against  him,  from  pleading  the  fraud 
in  defense  of  his  suit  upon  the  only  part 
of  said  transaction  remaining  executory, 
namely,  the  notes  and  the  pretended  lien 
reserved  securing  the  same. 

The  first  of  these  propositions  finds 
ample  support,  we  think,  in  the  principles 
enunciated  in  the  recent  case  of  Cries  v. 
Criss,  66  W.  Va.  683,  64  S.  E>  905,  opinion 
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by  Judge  Brannon.  In  that  case  the  court 
held  that  "a  conveyance  of  land  to  be  held 
in  trust  for  a  third  person,  the  grantee  and 
beneficiary  intending,  by  putting  it  in  the 
hands  of  the  grantee,  to  shield  it  from 
imaginary  liability  which  the  beneficiary 
feared  might  be  attempted  to  be  asserted, 
based  on  forged  papers  which  the  parties 
feared  were  in  existence,  when  in  fact  there 
were  no  such  papers,  and  no  such  liability, 
and  the  beneficiary  owed  no  debts,  will  not 
be  held  void  under  the  statute  avoiding 
deeds  made  with  intent  to  defraud  cred- 
itors, and  the  trust  will  be  enforced  in 
equity." 

So  that,  upon  the  principles  of  this  case, 
which  we  think  applicable  here,  even  if 
this  was  a  suit  by  Mrs.  Thomas  against 
her  sister,  Mrs.  Anderson,  to  enforce  the 
trust  attempted  to  be  created  in  her,  the 
defense  of  fraud  would  not  avail  her. 

But,  assuming  fraud,  as  contended  by 
plaintiff,  in  the  making  of  said  deed  and 
the  procuring  of  said  notes,  is  Mrs.  Thomas 
to  be  denied  the  defense  that  he  partici- 
pated therein,  and  is  now  claiming  to 
enforce  an  alleged  contract  originating  in 
the  same  transaction,  and,  according  to 
his  claim,  an  integral  part  thereof?  The 
position  of  plaintiff's  counsel  is  that  be- 
cause he  was  not  obligated  to  do  so,  and 
did  not,  in  order  to  present  a  prima  facie 
ease,  plead  his  fraud,  or  the  fraud  of  either 
of  the  other  parties  to  the  transaction,  the 
mouths  of  defendants  are  hushed,  while 
he  proceeds,  in  a  court  of  conscience,  to 
obtain   the   benefit  of  his   own   fraudulent 


conduct,  and  to  rob  -his  wife,  or  the  one 
who  was  his  wife,  out  of  the  estate  obtained 
by  her  from  her  father.  The  equitable  rules 
and  principles  invoked  for  the  proposition 
lead  to  no  such  inequitable  and  unjust 
conclusions.  In  the  recent  case  of  Lanham 
v.  Meadows,  72  W.  Va.  610,  47  L.R.A.(N.S.) 
592,  78  S.  E.  750,  the  first  point  of  the 
syllabus,  we  held  that  "if  a  party  to  an 
illegal  agreement,  by  proof  of  a  part  of  the 
facts  constituting  the  transaction  out  of 
which  it  grew,  make  a  prima  facie  case  for 
recovery  against  the  other  party,  without 
disclosing  the  illegality,  the  defendant's 
guilty  participation  in  the  transaction  does 
not  preclude  him  from  proving,  as  a  mat- 
ter of  defense,  the  illegal  part  of  the 
contract." 

We  think  the  principles  of  that  case, 
and  the  authorities  cited  in  support  there- 
of, ought  to  control  this  case,  and  that,  as 
plaintiff  is  seeking  relief  upon  a  transaction 
admitted  by  him  to  be  fraudulent,  and  as 
precluding  defendants,  they  may  show  the 
whole  transaction  and  his  participation 
therein,  as  a  complete  defense  to  his  suit 
to  enforce  payment  of  the  alleged  notes 
and  to  enforce  the  alleged  lien  retained  in 
said  deed. 

For  the  foregoing  reasons  we  are  of 
opinion  to  reverse  the  decree,  and  enter 
such  decree  here  as  we  think  the  court 
below  should  have  entered,  dismissing  the 
bill  with  costs  to  appellants  in  this  court 
and  in  the  court  below,  in  this  behalf 
expended. 


Annotation 


Recovery  of  nonexempt  property  conveyed  to  avoid 
nonexistent  or  unfounded  demand. 


As  shown  in  the  note  to  Carson  v. 
Beliles,  1  L.R.A.(N.S.)  1007,  which  cov- 
ers the  earlier  cases  on  this  subject,  the 
cases  are  quite  evenly  divided  upon  the 
question  whether  the.  mere  fact  that  the 
claim  or  demand,  to  avoid  which  the  con- 
veyance was  made,  was  nonexistent  or 
unfounded,  apart  from  any  element  of 
fraud,  misrepresentation,  or  overreach- 
ing on  the  part  of  the  grantee,  will  take 
the  case  out  of  the  rule  which  denies 
relief  to  the  grantor  from  a  conveyance 
made  for  the  purpose  of  defrauding 
creditors. 

It  will  be  observed  that  in  some  of  the 
cases  cited  in  the  earlier  note,  in  which 
relief  was  granted  to  the  grantor,  it 
appeared  that  he  was  induced,  or  at  least 
influenced,  to  make  the  conveyance  by 
misrepresentations  or  overreaching  on 
the  part  of  the  grantee,  who  took  advan- 
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tage  of  the  confidential  relations  existing 
between  them. 

So,  in  the  case  of  Brant  v.  Brant 
(1901)  115  Iowa,  701,  87  N.  W.  406 
affirming  a  judgment  which  set  aside  a 
deed  made  by  a  father  to  his  son  in  order 
to  place  the  property  beyond  the  reach 
of  any  judgment  which  might  be  ob- 
tained against  the  former  for  supposed 
illicit  relations  with  a  woman,  it  appear- 
ing from  the  evidence  touching  the  illicit 
relations  and  the  question  of  the  father's 
liability  that  there  waa  nothing  in  the 
claim,  the  court,  while  stating  that  the 
purpose  of  the  conveyance  could  not 
stand  in  the  way  of  recovery  in  the 
action,  immediately  stated  that  the  ques- 
tion it  had  to  deal  with  was  one  of  fact, 
whether  the  son  had  induced  a  convey- 
ance by  false  and  fraudulent  representa- 
tions to  the  plaintiff,  and  said,  in  effect, 
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that  the  evidence  answered  that  question 
in  the  affirmative.  In  this  connection 
the  court  said:  "The  relation  of  father 
and  son  is  such  that  the  utmost  good 
faith  is  required  in  all  their  dealings, 
and,  where  it  appears  that  a  son  has 
taken  even  slight  advantage  of  the  con- 
fidence placed  in  him  by  an  aged  father, 
the  court  should  not  sustain  the  tran- 
saction, to  the  serious  detriment  of  the 
father." 

In  Wahl  v.  Taylor  (1916)  176  Iowa, 
353,  157  N.  W.  876,  affirming  a  decree 
setting  aside  a  conveyance  of  real  estate 
by  the  plaintiff  to  the  defendant,  which 
he  was  induced  to  make  by  the  latter's 
representations  that  he  had  subjected 
himself  to  liability  on  account  of  a  cer- 
tain transaction,  and  would  lose  his 
property,  the  emphasis  is  placed  upon  the 
fraud  and  overreaching  by  the  grantee, 
although  it  also  seems  that  the  claim 
which  it  was  apprehended  might  be  made 
by  the  third  person  was  never  in  fact 
made,  and  apparently  never  intended  to 
be  made. 

In  Criss  v.  Criss  (1909)  65  W.  Va. 
683,  64  S.  E.  905,  which  the  court  in 
Thomas  v.  Anderson,  ante,  363,  relies 
upon  in  support  of  its  decision,  the  con- 
veyance was  made  to  shield  the  property 
from  an  imaginary  liability  which  the 
grantee  feared  might  be  attempted  to  be 
asserted,  based  upon  forged  papers  which 
the  parties  feared  were  in  existence, 
there  being  in  fact  no  such  papers  and 
no  such  liability.  The  court  in  this  case 
said:  "But  does  this  case  fall  under 
that  principle  of  equity  law?  [The  prin- 
ciple which  denies  relief  as  between  the 
parties  to  a  conveyance  made  in  fraud  of 
creditors:]  To  say  so  would  carry  the 
principle  very  far.  Anna  Criss  owed  no 
debts.  The  property  was  not,  in  fact, 
liable  for  any  debts  in  her  hands,  if  it 
had  been  in  her  hands.     I  have  care- 


fully examined  the  law  upon  this  sub- 
ject, and  I  conclude  that  this  case  does 
not  fall  under  the  rule  just  stated." 
The  opinion  then  cites  Moore,  Fraud. 
Conv.  §  9,  p.  85,  to  the  effect  that  "a 
conveyance  made  with  intent  to  defraud 
creditors  is  not  fraudulent  if  there  are 
no  creditors;"  and  2  Bump,  Fraud. 
Conv.  §  25,  to  the  effect  that  "there  must 
be  creditors  who  must  be  delayed,  hin- 
dered, or  defrauded,  and  the  necessary 
consequences  of  the  act  must  be  to  pro- 
duce such  delay,  hindrance,  or  fraud." 
The  court  further  cited,  in  support  of 
its  position,  the  case  of  Kervick  v. 
Mitchell  (1885)  68  Iowa,  273,  24  N.  W. 
151,  26  N.  W.  434  (which  is  set  out  in 
the  note  in  1  KR.A.(N.S)  at  page  1012), 
and  Day  v.  Lown  (1879)  51  Iowa,  364, 
1  N.  W.  786  (which  is  set  out  in  the  note 
in  1  L.R.A.(N.S.)  at  page  1009). 

In  Poppe  v.  Poppe  (1897)  114  Mich. 
649,  68  Am.  St.  Rep.  503,  72  N.  W.  612, 
however,  the  court  affirmed  a  decree 
refusing  to  set  aside  a  conveyance,  made 
throuerh  a  third  person,  by  a  husband  to 
his  wife,  upon  her  parol  promise  to 
reconvey,  the  conveyance  having  been 
made,  without  false  or  fraudulent  repre- 
sentation on  her  part,  in  order  to  put 
the  property  beyond  the  reach  of  parties 
to  an  alleged  conspiracy  to  blackmail 
him,  by  threatening  him  with  a  criminal 
prosecution  on  account  of  his  alleged 
improper  relations  with  a  woman.  The 
court,  in  reply  to  the  argument  that  the 
wife  in  her  answer  admitted  that  she 
promised  to  reconvey,  and  that  that  took 
the  case  out  of  the  Statute  of  Frauds, 
said  that  it  was  true  that  an  answer  in 
chancery  admitting  the  trust  is  a  suffi- 
cient compliance  with  the  statute,  but 
that  the  rule  applies  only  to  cases  not 
tainted  with  fraud,  and  where  a  convey- 
ance is  made  for  an  honest  and  legiti- 
mate purpose.  G.  H.  P. 


CONNECTICUT  SUPREME  COURT  OF 

ERRORS. 

EDWARD  R.   HOLMES,  Trustee,  etc.,  of 

Edwin  M.  Tyrrel,  Deceased, 

v. 

CONNECTICUT  TRUST  &  SAFE  DEPOSIT 
COMPANY,  Exr.,  etc.,  of  Edwin  M.  Tyr- 
rel, Deceased,  et  al. 

(02  Conn.  507,  103  Atl.  640.) 

Will  —  bequest  to  unborn  child  -*•  per- 
petuities. 

1.  A  bequest  in  trust  for  testator's  living 
J..R.A.1918E. 


son  and,  after  his  death,  for  his  children  liv- 
ing when  the  will  is  made,  and  those  which 
may  be  subsequently  born,  is  not  void  un- 
der the  rule  against  perpetuities. 
For  other  cases,  see  Perpetuities,  in  Dig. 
1-52  N.  8. 

Same  —  condition  —  use  of  alcohol  and 
tobacco. 

2.  A  condition  in  a  will  that  the  benefi- 

Note.— As  to  devise  or  legacy  conditioned 
on  conduct  of  person  other  than  the  bene- 
ficiary, Bee  annotation  following  this  case, 
post,  372,  and  references  therein  to  annota- 
tions on  related  questions. 
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cury  shall  abstain  from  the  use  of  intoxi- 
cating liquor  and  tobacco,  and  shall  spell 
his  name  in  a  specified  manner,  is  valid. 
For  other  cases,  see  Wills,  III.  g,  A,  in  Dig. 

ISBN.  8. 

Same  —  condition  as  to  conduct  of  hus- 
band of  beneficiary. 

3,  A  condition  to  the  payment  of  income 
under  a  trust  created  by  a  will,  that  the 
husband  of  the  beneficiary  shall  abstain 
from  the  use  of  intoxicating  liquor  and  to- 
bacco, is  void  as  against  public  policy. 
for  other  cases,  see  Wills,  III.  g,  4,  in  Dig. 

1-52  X.  8. 

EESERVATION  by  the  Superior  Court 
for  Litchfield  County  for  advice  of  the 
supreme  court  of  errors  of  questions  arising 
in  a  suit  to  construe  a  will.  Judgment 
adrised  for  plaintiff. 

Statement  by  Prentice,  Ch.  J.: 
Edwin  M.  Tyrrel  died  February  2,  1915, 
tearing  no  widow,  personal  estate  only,  and 
i  last  will  and  testament,  with  two  codicils 
thereto.  The  defendant  the  Connecticut 
Trust  &  Safe  Deposit  Company  is  the 
executor  of  his  will,  which  has  been  duly 
proved.  The  plaintiff  is  the  duly  appointed 
and  qualified  trustee  of  a  trust  fund  estab- 
lished by  the  will,  and,  as  such  trustee,  has 
in  his  possession  property  of  the  estate 
■mounting  approximately  to  $32,878.99, 
which  was  paid  over  to  it  by  the  executor 
in  the  course  of  its  administration  of  the 
estate. 

The  first  three  paragraphs  of  the  will 
nake  disposition  of  certain  property,  small 
in  amount,  which  has  no  present  interest. 
By  the  fourth  paragraph  he  gives  to  his 
wn  Clifford,  who  was  his  only  child,  the 
farm  which  he  then  owned,  but  ceased  to 
own  before  his  decease.  In  connection  with 
this  gift,  the  will  provides  that  if  the  son 
neglects  or  refuses  to  comply  with  certain 
conditions  the  farm  should  be  sold  by  his 
trustee,  subsequently  named,  and  the  pro- 
ceeds added  to  the  property  covered  by  the 
soeceeding  paragraph.  These  conditions 
were,  in  the  language  of  the  will  "that  he 
entirely  abstain  from  the  use  of  tobacco 
and  the  use  of  all  kinds  of  intoxicating 
liquors  as  a  beverage,  and  that  on  all 
occasions  when  necessary  to  write  or  spell 
the  name  of  Tyrrel  he  shall  spell  it  as  it 
is  spelled  in  this  instrument  and  was 
spelled  by  my  ancestors." 

By  the  fifth  paragraph,  as  amended  by 
the  codicil,  he  gave  all  his  bonds,  stocks, 
n°tes,  or  other  evidences  of  indebtedness 
that  should  belong  to  him  at  the  time  of 
his  decease,  to  the  plaintiff,  in  trust  for 
Purposes  subsequently  defined.  The  first 
of  these  purposes  is  stated  in  the  fifth 
Paragraph  to  be  that  the  interest  and  in* 
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come  therefrom  should  be  paid  to  his  son 
Clifford  during  his  lifetime,  subject  to  the 
conditions  written  in  the_  preceding  para- 
graph. This  latter  provision  is  elaborated 
in  the  sixth  paragraph,  wherein  it  is  pro- 
vided that  if,  in  any  calendar  year,  Clifford 
should  neglect  or  refuse  to  comply  with 
the  conditions,  the  income  was  to  be  added 
to  the  principal.  The  first  two  sentences 
of  the  seventh  paragraph  read  as  follows: 
"In  the  event  of  the  death  of  said  Clifford 
J.  Tyrrel,  the  income  of  the  investments 
is  to  be  equally  divided  between  his  chil- 
dren, Florence  J.  Tyrrel  and  Bertha  Tyrrel, 
under  the  same  conditions  and  limitations 
as  hereinbefore  stated,  which  conditions  are 
to  apply  to  and  be  observed  by  their  hus- 
bands, if  they  shall  marry.  If  there  should 
be  more  children  born  to  said  Clifford  all 
are  to  share  alike." 

Then  follows  in  the  remainder  of  para- 
graph 7  and  paragraphs  8  and  9  somewhat 
extended  provisions  for  further  limitations 
over  in  the  event  of  the  death  of  one  or 
both  of  Clifford's  children,  and  for  the 
ultimate  vesting  in  absolute  ownership  of 
the  trust  fund,  when  the  life  uses  provided 
for  should  become  terminated. 

Clifford  survived  his  father  and  died 
intestate  June  27,  1917.  He  left  a  widow, 
Jean  A.  Tyrrel,  and  two  daughters,  the 
oldest  of  whom  was  born  in  1894  and  the 
youngest  in  1898.  These  daughters  were 
the  only  children  born  to  him.  Both  are 
now  living,  and  the  oldest,  Florence,  is 
married  to  a  husband  also  living.  Clifford's 
widow,  Jean  A.  Tyrrel,  is  the  administra- 
trix upon  his  estate  and  the  guardian  of 
the  estate  of  the  younger  daughter.  No 
grandchild  of  his  has  ever  been  born.  Dur- 
ing the  lifetime  of  Clifford  the  plaintiff 
paid  to  him  the  net  income  of  the  trust 
fund.  Subsequent  to  his  death  the  Con- 
necticut Trust  &  Safe  Deposit  Company, 
as  executor  of  the  will  of  the  testator, 
made  demand  upon  the  plaintiff  for  the 
principal  of  the  trust  fund,  on  the  ground 
that  the  continuation  of  the  trust  estab- 
lished by  the  will  and  administered  by  the 
plaintiff  beyond  the  life  of  Clifford  was  in 
contravention  of  the  rule  against  per- 
petuities, and  that  therefore  the  trust  was 
terminated,  and  the  principal  of  the  fund 
became  intestate  estate  of  the  testator, 
which  should  be  administered  by  the  de- 
manding company  as  executor  of  his  estate. 
Thereupon  the  plaintiff  instituted  the  pres- 
ent action.  The  questions  propounded  for 
advice,  as  they  are  stated  in  the  complaint, 
are  as  follows,  to  wit: 

"First.  Whether  the  trust  created,  or 
attempted  to  be  created,  by  the  said  will 
and  codicils,  and  whereof  the  plaintiff  is 
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trustee,  is  valid,  legal,  and  operative,  since 
the  decease  of  the  said  Clifford  J.  Tyrrel, 
and  capable  of  being  carried  out  in  legal 
manner,  and,  if  so,  how;  and  whether  the 
said  trust  is  now  valid  and  subsisting 
trust,  or  whether  the  same  is  not  void  by 
reason  of  the  general  equitable  rule  against 
perpetuities. 

"Second.  Whether  the  conditions  set 
forth  in  the  fourth  paragraph  of  the  said 
will,  and  referred  to  in  the  sixth  and 
seventh  paragraphs  of  the  same,  respecting 
the  abstention  from  tobacco  and  intoxicat- 
ing liquors  as  a  beverage,  and  respecting 
the  spelling  of  the  word  'Tyrrel/  are  valid 
as  applicable  to  the  said  children  of  Clifford 
J.  Tyrrel  and  as  to  the  husband  of  the 
said  Florence  J.  Tyrrel  Marsh,  and  neces- 
sary to  be  observed  by  the  plaintiff  in 
respect  of  the  administration  of  his  said 
trust,  should  the  same  be  valid,  or  whether 
the  said  conditions  as  applicable  to  the 
said  daughters,  or  as  applicable  to  the  said 
husband  of  one  of  them,  are  void. 

"Third.  Whether  the  principal  of  said 
trust  fund  is  now  intestate  estate,  and 
should  be  delivered  and  paid  by  the  plain- 
tiff to  the  defendant  the  Connecticut  Trust 
&  Safe  Deposit  Company,  as  executor  of  the 
estate  of  Edwin  M.  Tyrrel. 

"Fourth.  If  said  trust  is  no  longer  a 
valid  and  subsisting  one,  to  whom  and  in 
what  proportions  the  principal  of  said  trust 
fund  goes  and  of  right  belongs." 

Mr.  Wilbur  G.  Manchester,  for  plain- 
tiff: 

The  will  with  codicils  is  a  valid  and 
operative  instrument,  and  it  is  the  duty  of 
the  plaintiff  trustee  to  continue  to  ad- 
minister the  trust  reposed  in  him  by  pay- 
ing the  income  of  the  trust  fund  in  his 
hands  to  the  two  granddaughters  of  the 
testator  during  their  respective  lives. 

Woodruff  v.  Marsh,  63  Conn.  125,  38 
Am.  St.  Rep.  346,  26  Atl.  846;  Wolfe  v. 
Hatheway,  81  Conn.  185,  70  Atl.  645; 
Nicoll  v.  Irby,  83  Conn.  534,  77  Atl.  957; 
Allen  v.  Almy,  87  Conn.  522,  89  Atl.  205; 
Gray,  Perpetuities,  3d  ed.  §§  249,  633,  pp. 
231,  499,  500;  Stuart  v.  Cockerell,  L.  R. 
5  Ch.  13,  39  L.  J.  Ch.  N.  S.  729,  23  L.  T. 
N.  S.  442,  18  Week.  Rep.  1057;  Wood  v. 
Griffin,  46  N.  H.  230;  Lovering  v.  Worth- 
ington,  106  Mass.  86;  Stout  v.  Stout,  44 
N.  J.  Eq.  479,  15  Atl.  843;  Lewis,  Per- 
petuities Supp.  144,  657;  Marsden,  Per- 
petuities, 174,  175;  Perry,  Trusts,  6th  ed. 
§  377,  note;  Church  in  Brattle  Square  v. 
Grant,  3  Gray,  142,  63  Am.  Dec.  725; 
Blakeman  v.  Sears,  74  Conn.  516,  51  Atl. 
517;  Johnson  v.  Webber,  65  Conn.  514,  33 
Atl.  506;  Farnam  v.  Farnam,  83  Conn. 
385,  77  Atl.  70;  Cody  v.  Staples,  80  Conn. 
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82,  67  Atl.  1;   Eaton  v.  Eaton,  88  Conn. 
276,  91  Atl.  191. 

Mr.  Samuel  A.  Herman,  for  defendant 
Trust  Company. 

Messrs.  Landon  &  Warner,  for  defend- 
ants Tyrrel  et  al.: 

The  common-law  rule  against  perpetuities 
forbids  the  postponement  of  the  vesting  of 
a  contingent  interest  beyond  a  life  or  lives 
in  being  and  twenty-one  years  thereafter, 
adding  thereto,  in  the  case  of  an  infant 
en  ventre  sa  mere  sufficient  time  to  cover 
the  ordinary  period  of  gestation  of  such 
child. 

22  Am.  &  Eng.  Enc.  Law,  2d  ed.  708; 
Jocelyn  v.  Nott,  44  Conn.  59;  Rand  v. 
Butler,  48  Conn.  299;  Bates  v.  Spooner,  75 
Conn.  507,  64  Atl.  305;  Loomer  v.  Loomer, 
76  Conn.  527,  57  Atl.  167;  Bartlett  v. 
Sears,  81  Conn.  44,  70  Atl.  33;  White  v. 
Allen,  76  Conn.  189,  56  Atl.  519;  Hartford 
Trust  Co.  v.  Wolcott,  85  Conn.  137,  81 
Atl.  1957;  Wheeler  v.  Fellows,  52  Conn.  243. 

The  gift  of  the  income  in  paragraph  7 
to  Clifford's  children,  "in  the  event  of  his 
death,"  was  part  of  his  general  invalid 
testamentary  scheme  to  confine  the  benefits 
of  the  trust  to  the  use  of  the  first  and 
second  generations  after  himself. 

Lockridge  v.  Mace,  109  Mo.  162,  18  S.  W. 
1145;  Shepperd  v.  Fisher,  206  Mo.  245,  103 
S.  W.  989;  Johnston's  Estate,  186  Pa.  179, 
64  Am.  St.  Rep.  621,  39  Atl.  879;  Gerber's 
Estate,  196  Pa.  366,  46  Atl.  497;  Kountz's 
Estate,  213  Pa.  390,  3  L.R.A.(N.S.)  639, 
62  Atl.  1103,  5  Ann.  Cas.  427;  Eldred  v. 
Meek,  183  111.  26,  75  Am.  St.  Rep.  86,  55 
N.  E.  536;  Pitzel  v.  Schneider,  216  111.  87, 
74  N.  E.  779;  Hewitt  v.  Green,  77  NT.  J.  Eq. 
363,  77  Atl.  25;  Geissler  v.  Reading  Trust 
Co.  257  Pa.  329,  101  Atl.  797;  White  v. 
Allen,  76  Conn.  190,  56  Atl.  519;  Lepard 
v.  Clapp,  80  Conn.  29,  66  Atl.  780;  Tilden 
v.  Green,  130  N.  Y.  29,  14  L.R.A.  33,  27 
Am.  St.  Rep.  487,  28  N.  E.  880;  Re 
Christie,   133  N.  Y.  473,  31  N.   E.   615. 

Prentice,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  questions  propounded  for  advice  are, 
in  form,  four  in  number.  As  we  under- 
stand them,  they  resolve  themselves,  in 
effect,  into  two,  both  of  present  import- 
ance under  conditions  which  have  arisen 
and  now  exist.  The  somewhat  elaborate 
provisions  of  the  will  suggest  that  other 
questions  touching  them  may  come  to  pos- 
sess importance  as  events  develop.  Were 
advice  asked  concerning  them,  we  should 
hesitate  to  give  it,  since  the  contingencies 
to  which  they  relate  have  not  arisen,  and 
the  persons  whose  interests  would  be  in- 
volved are  or  may  not  be  in  existence. 
Our  advice,  therefore,  will  be  confined  to 


HOLMES  v.  CONOTEC?riOUT  TRUST  &  S.  D.  CO. 


371 


the  two  questions   of    present   pertinence 
above  referred  to,  to  wit:      (1)    Whether 
the  trust  which  the  plaintiff  is  called  upon 
to  admiftister  has  been  fully  executed,  or 
is  a  subsisting  one,  requiring  his  continual 
holding  of  the  trust  estate  for  its  execu- 
tion; and  (2)  whether  or  not,  if  the  trust 
is  a  subsisting    one,    the    conditions    pre- 
scribed in  the  will  as  conditions  precedent 
to  the  right  of  the  beneficiaries  of  income 
to  receive  the  same  as  it  shall  from  year 
to  year  accrue    are    valid   and    operative. 
These  two  questions,   it  will   be  observed, 
are  quite  independent   of    each   other,   so 
that  those  portions  of  the  will  which  give 
rise  to  the  second  or  subordinate  one  may, 
for  convenience  sake,  be  ignored  in  answer- 
ing the  first. 

The  testator's  son  Clifford  having  died, 
and  his  only  children  being  still  living, 
and  the  trust,  in  so  far  as  it  was  one  in 
his  favor  as  a  beneficiary  of  income,  hav- 
ing been  fully  executed,  the  existing  cir- 
cumstances are  those  which  are  dealt  with, 
and  exclusively  dealt  with,  in  the  first  two 
sentences  of  the  seventh  paragraph  of  the 
*ilL  The  first  question  to  be  answered  is, 
therefore,  one  whose  answer  is  to  be  found 
in  that  portion  of  the  will  which  is  entirely 
separable  from  and  independent  of  every 
other  portion  of  the  instrument. 

The  first  pertinent  inquiry  suggested  by 
these  two  sentences  is  occasioned  by  the 
opening  words,  which  make  the  provisions 
of  the  paragraph  operative  only  in  the 
went  of  Clifford's  death.  Did  the  testator 
intend  to  make  provision  in  the  event  of 
his  son's  death  at  any  time,  or  only  in  the 
event  of  his  death  before  the  testator's? 
A  reading  of  the  will  in  its  entirety  leaves 
no  room  for  doubt  that  the  testator's  in- 
tention was  to  provide  for  the  contingency 
(>t  Clifford's  death,  whenever  it  should 
fwur.  Butler  v.  Flint,  91  Conn.  630,  636, 
101  Atl.  19. 

If  the  first  of  the  sentences  stood  alone, 
there  could  be  no  question  of  its  validity 
and  sufficiency  as  entitling  Clifford's  daugh- 
ters, Florence  and  Bertha,  as  cestuis  que 
trust,  to  share  between  them  the  income 
"f  the  fund  in  the  plaintiff's  hands.  It  is 
tnarged,  however,  that  the  next  following 
sentence,  which  provides  that  if  other  chil- 
dren shall  be  born  to  Clifford  all  should 
*hare  equally,  is  one  which  contravenes  the 
rule  against  perpetuities  and  taints  the 
*hole  limitation  over  to  Clifford's  children, 
including  Florence  and  Bertha.  In  neither 
°f  its  aspects  is  this  contention  well  made. 
A.  testamentary  gift  to  children  born  and 
'inborn  of  a  living  parent  is  not  invalidated 
by  the  rule  against  perpetuities,  for  the 
reason  thai  one  or  more  of  the  children 
Ray  eome  into  existence  more  than  twenty- 
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one  years  and  the  period  of  gestation  after 
the  testator's  death*  If  one  or  more  of  the 
children  are  living  at  the  death  of  the: 
testator,  the  gift  will  be  upheld  as  a  gift 
to  a  class,  vesting  in  its  members  living  at- 
the  testator's  death,  and  opening  to  let 
in  after-born  members.  Jones's  Appeal,  48- 
Conn.  60,  67;  Beifield  v.  Booth,  63  Conn. 
99,  8042,  27  Atl.  585;  Hoadley  v.  Beards- 
ley,  89  Conn*  270,  279,  93  Atl.  535. 

Neither  iB  it  true  that  if  the  gift,  as 
expressed  in  the  second  sentence,  were  in- 
valid, the  prior  one  to  Florence  and  Bertha- 
would  fail.  The  two  sentences  embody  twc* 
separate  alternative  provisions,  that  in  the- 
second  to  be  substituted  for  the  one  in  the 
first  m  the  contingency  of  afterbirths. 
That  contingency  never  having  occurred,, 
the  substitutionary  provision  became  in- 
effective, and  as  though  it  never  were. 
Sumner  v.  Westcott,  86  Conn.  217,  222,  84 
Atl.  921. 

The  'trust  being  a  subsisting  one  in  favor 
of  Florence  and  Bertha  as  beneficiaries  of 
the  ineome  of  the  fund  held  by  the  plaintiff,, 
the  question  propounded  for  advice  as  to* 
the  validity  and  effect  of  the  terms  at- 
tempted to  be  imposed  upon  them  and  their 
husbands,  as  conditions  precedent  to  their 
right  to  receive  from  the  trustee  the  income* 
as  it  annually  accrues,  becomes  one  of  pres- 
ent pertinence.  These  conditions,  as  ex- 
pressed in  the  will,  are  that  they  and 
their  husbands  abstain  from  the  use  of 
tobacco  and  all  kinds  of  intoxicating  liquor 
as  a  beverage,' and  on  all  occasions,  when 
necessary  to  write  or  spell  the  name  of 
Tyrrel,  spell  it  as  it  is  spelled  in  the  will,, 
and  was  spelled  by  the  testator's  ancestors. 

As  a  general  rule,  a  testator  has  the- 
right  to  impose  such  conditions  as  he- 
pleases  upon  a  beneficiary,  as  conditions- 
precedent  to  the  vesting  of  an  estate  in 
him,  or  to  the  enjoyment  of  a  trust  estate- 
by  him  as  cestui  que  trust.  He  may  not,, 
however,  impose  one  that  is  uncertain,  un- 
lawful, or  opposed  to  public  policy.  The* 
conditions  here  attempted  to  be  imposed, 
in  so  far  as  they  are  made  dependent  upon 
the  conduct  of  husbands,  fall  within  the- 
last-named  class.  It  is  clearly  one  opposed 
to  public  policy.  As  a  consequence  of  snch 
a  condition,  if  enforceable,  a  wife  entitled 
to  property  or  income,  were  the  condition 
unbroken,  would  be  subjected  to  a  liability 
to  penalty  for  conduct  which  she  was. 
powerless  to  control.  A  situation  would 
thus  be  created  which  would  be  fraught 
with  infinite  injustice  to  her,  provocative 
of  marital  discord,  and  conducive  of  long- 
ings to  escape  from  the  marriage  relation. 
Nor  is  that  all.  The  husband,  in  such  a 
situation,  would  be  furnished  with  a  ready 
and  oftentimes  potent  means  of  exercising; 
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a  domination  over  his  wife,  through  fear 
of  the  consequences  of  noncompliance  with 
his  wishes,  which,  in  the  interest  of  right 
and  of  domestic  harmony  and  happiness, 
should  not  be  permitted. 

In  so  far  as  the  conditions  are  made 
dependent  upon  the  conduct  of  beneficiaries 
of  income  themselves,  in  the  present  in-' 
stance  Florence  and  Bertha*  no  one  of  them 
can  be  said  to  be  contrary  to  public  policy 
or  unlawful.  Nor  is  there  any  uncertainty 
about  the  two  which  concern  the  use  of  to- 
bacco and  intoxicating  liquors.  The  language 
in  which  the  third,  relating  to  the  spelling 
of  the  family  name,  is  couched,  was  not  as 
happily  chosen  as  it  might  have  been.  It, 
however,  sufficiently  indicates  that  the 
testator's  purpose  was  to  contribute  to  the 
perpetuation  of  the  ancestral  spelling  of 
the  surname  he  bore,  and  that,  in  further- 
ance of  that  end,  he  intended  to  exclude 
from  the  enjoyment  of  any  portion  of  the 
annually  accruing  income  of  his  estate  left 
in  trust,  persons  who,  in  so  far  as  they 
should  make  use  of  that  name  in  the  desig- 
nation of  themselves  or  their  families,  did 
not  habitually  use  it  as  thus  spelled. 
Whether  or  not  he  was  successful  in  carry- 
ing out  that  intention  as  to  every  person 
who  by  possibility  might  become  entitled 
to  receive  some  share  of  the  income  of  the 
trust  fund,  we  have  no  occasion  to  inquire. 


His  efforts  in  that  direction,  appearing  in 
more  than  one  part  of  the  instrument,  are 
apparent,  and,  as  far  as  Florence  and 
Bertha  are  concerned,  were  successful.  As 
thus  interpreted,  the  condition  is  suffi- 
ciently definite  to  be  valid  and  enforceable. 
The  superior  court  is  advised  to  render 
judgment  advising — 

(1)  That  the  trust  committed  to  the 
plaintiff  is  a  subsisting  one,  in  the  execu- 
tion of  which  the  plaintiff  is  entitled,  under 
present  conditions,  to  the  continued  control 
and  management  of  the  trust  fund  in  his 
hands,  paying  over  the  net  income  thereof 
to  the  defendants  Florence  J.  Tyrrel  Marah 
and  Bertha  M.  Tyrrel,  during  their  joint 
lives,  in  equal  proportions  between  them;  and 

(2)  That  the  conditions  prescribed  by 
the  will  as  prerequisites  of  the  receipt  of 
income  as  it  accrues  from  year  to  year  by 
the  beneficiaries  thereof,  including  Florence 
J.  Tyrrel  Marsh  and  Bertha  M.  Tyrrel,  are 
valid  in  so  far  as  they  are  made  dependent 
upon  the  conduct  of  the  beneficiaries  them- 
selves, but  void  in  so  far  as  they  are  made 
to  depend  upon  the  conduct  of  the  hus- 
bands  of   such  beneficiaries. 

No  costs  in  this  court  will  be  taxied  in 
favor  of  any  of  the  parties. 

The  other  Judges  concur. 


Annotation  —  Wills:   devise  or  legacy  conditioned  on  conduct  of 

person  other  than  the  beneficiary. 


As  to  right  of  court  to  control  discre- 
tion vested  by  will  in  one  person  to 
determine  whether  or  when  another  is 
fit  to  receive  legacy  or  devise,  see  note 
to  Re  Buchar,  25  L.R.A.(N.S.)  421;  and 
as  to  the  right  of  the  court  to  determine 
whether  condition  in  devise  or  bequest 
as  to  good  conduct  or  character  of  bene- 
ficiary has  been  satisfied,  where  that 
duty  has  been  imposed  on  no  one  else, 
see  note  to  Jones  v.  Jones,  25  L.R.A. 
(N.S.)  424. 

As  to  effect  of  fact  that  breach  of 
condition  in  devise  or  legacy  relating  to 
conduct  of  legatee  or  devisee  is  involun- 
tary on  latter's  part,  see  note  to  Lynch 
v.  Melton,  27  L.R.A.(N.S.)  684,  and 
the  supplemental  annotation  in  L.R.A. 
1915A,  91. 

As  to  validity  of  bequest  to  individual 
on  condition  of  adhering  to  or  renounc- 
ing, particular  religious  belief,  see  note 
to  Re  Paulson,  5  L.R.A.(N.S.)  804. 

Holmes  v.  Connecticut  Trust  &  S.  D. 
Co.  ante,  368,  seems  to  have  been  the  only 
case  to  have  passed  upon  the  validity  per 
se  of  a  devise  or  bequest  conditioned  on 
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the  personal  conduct  of  a  person  other 
than  the  beneficiary.    At  least,  an  ex- 
tended search  has  revealed  no  other  case 
wherein  such  a  conditional  provision  has 
been  held  void  as  against  public  policy, 
in  that  the  condition,  when  imposed  upon 
the  husband  of  the  beneficiary,  would  be 
provocative  of  marital  discord,  have  a 
tendency  to  induce  a  desire  for  the  ter- 
mination of  the  marriage  relation,  and 
invoke  conduct  not  within  the  control  of 
the  beneficiary,  as  well  as  furnish  the 
husband  potent  means  of  exercising  an 
undue  dominion  over  his  wife.    In  fact, 
but  one  other  case  has  been  noted  which 
directly  involved  the  validity  of  a  be- 
quest as  dependent  upon  the  conduct  of 
a  person  other  than  the  possible  claim- 
ant, and  this  was  of  a  bequest  limited 
over  to  a  child,  conditioned  on  the  con- 
duct of  the  father.     Such  a  bequest  was 
held  valid  in  Onderdonk  v.  Onderdonk 
(1889)  52  Hun,  614,  26  N.  Y.  S.  R.  966, 
5  N.  Y.  Supp.  242,  afl&rmed  in    (1891) 
127  N.  Y.  196,  27  N.  E.  839-     In  this 
case  a  bequest  for  life,  conditioned  on 
the  personal  conduct  of  the  life  benefi- 
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ciary,  was,  upon  his  death  or  the  viola- 
tion of  the  conditions  in  the  will,  to  go 
to  the  legatee's  children,  and  the  court 
said  that  there  was  nothing  harmful  in 
tie  provision,    and    that    it    was   quite 
immaterial   whether  the   condition   was 
regarded   as    precedent    or    subsequent. 
And  support  for  this  position  is  found 
in  Forsyth  v.  Forsyth  (1889)  46  N.  J. 
Eq.  400,  19  Atl.  119,  wherein  a  gift  was 
limited  to  a  child,  to  take  effect  in  case 
the  father  became   a   drunkard  and   a 
vagabond,   and  in   which   it   was  held, 
without  specific  reference  to  the  validity 
of  the  provision,  that  the  gift  over  did 
not  take  effect  where  the  father  became 
a  drunkard,  but  not  a  vagabond;  both 
things   being   necessary   to   forfeit    the 
estate  as   to   the  father.     These  latter 
decisions  are  in  keeping  with  the  general 
rule  noted  in  Holmes  v.  Connecticut 
Trc8t  &  S.  D.  Co.,  to  the  effect  that  a 
testator  may  validly  condition  a  devise 
or  bequest  on  the  personal  conduct  of 
the  beneficiary. 

However,  a  few  other  cases  have  been 
incidentally  noted  which  have  involved 
devises  or  bequests  which  were  depend- 
ent upon  the  acts  other  than  the  per- 
sonal habits  of  a  third  person;  but  in 
none  of  these  has  the  validity  of  the 


conditional  devise  or  bequest  been  ques- 
tioned. Thus,  in  Brownson  v.  Gilford 
(1852)  8  How.  Pr.  (N.  Y.)  389,  where 
the  testator  made  a  devise  to  his  daugh- 
ter with  the  proviso  that  the  same  should 
be  void  in  case  her  husband  "should  ask, 
demand,  or  attempt  to  collect  of  the 
executors  any  money  as  a  claim  against 
the  testator  for  any  matter  or  thing," 
it  was  held  that  the  effect  of  the  proviso 
was  to  annex  a  condition  subsequent,  by 
means  of  which  the  estate  vested  in  such 
daughter  at  the  death  of  her  father 
might  be  forfeited;  but  that,  notwith- 
standing the  condition,  so  long,  as  it 
remained  unbroken  she  was  seized  of  the 
estate,  and  could  convey  or  devise  it  in 
the  same  manner  as  if  no  qualification 
existed.  But  a  contrary  position  seems 
to  have  been  taken  in  Howard  v.  Wheat- 
ley  (1885)  15  Lea  (Tenn.)  607.  In  that 
case  land  was  devised  to  the  children  of 
testator's  daughter  on  condition  that  the 
daughter  release  an  evidence  of  indebted- 
ness held  by  her  against  the  estate  of  the 
testator;  and  it  was  held  that  the  devise 
was  upon  a  condition  precedent,  and  that 
no  title  vested  in  the  devises  until  the 
condition  was  complied  with. 

G.  J.  C. 
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T.  HANKINS 
v. 

WILLIAMSBURG    CITY    FIRE    INSUR- 
ANCE COMPANY,  Appt. 

(96  Kan.  706,  153  Pac  491.) 

Insurance  —  outstanding   title  —  effect. 

A  fire  insurance  policy  upon  a  building, 
containing  a  stipulation  that  the  policy 
"shall  be  void  ...  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole 
ownership,"  is  not  invalidated  because  of  an 
outstanding  naked  legal  title  in  another, 
where  the  insured  has  the  equitable  title, 
the  entire  beneficial  ownership  of  the  prop* 
erty,  and  is  in  undisputed  possession  of  the 
•ame. 
For  other  cases,  see  Insurance,  II.  et  1,  b, 

m  Dig.  1-J2  N.  $. 

Headnotes  by  Johnston,  Ch.  J. 

Note.  —  As  to  whether  the  owner  of  equi- 
table title  is  sole  and  unconditional  owner, 
within  the  meaning  of  a  policy  of  insurance, 
of  property  the  legal  title  of  which  is  in  an- 
other, see  annotation  following  this  case, 
post,  376,  and  references  therein  to  annota- 
tions on  related  questions. 
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(December  II,  1915.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Douglas 
County  overruling  its  motion  for  a  new 
trial  of  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  fire  insur- 
ance policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  D.  Bishop  and  Bruce  Bar- 
nett,  for  appellant: 

Plaintiff  not  having  unconditional  and 
sole  ownership  of  the  property,  the  policy 
was  void. 

Parsons  v.  Lane  (Re  Millers'  &  Mfrs\ 
Ins.  Co.)  97  Minn.  98,  4  L.I$.A.(N.S.)  231, 
106  N.  W.  485,  7  Ann.  Cas.  1144;  Gettle- 
man  v.  Commercial  Union  Assur.  Co.  97 
Wis.  237,  72  N.  W.  627 ;  Syndicate  Ins.  Co. 
v.  Bohn,  27  L.R.A.  614,  12  C  C.  A.  531, 
27  U.  S.  App.  564,  65  Fed.  165;  Side  v. 
Citizens'  Ins.  Co.  16  Ind.  App.  565,  45 
N.  E.  804;  Tyree  v.  Virginia  F.  &  M.  Ins. 
Co.  55  W.  Va.  63,  66  L.R.A.  657,  104  Am. 
St.  Rep.  983,  46  S.  E.  706,  2  Ann.  Cas.  30, 
Rosenstock  v.  Mississippi  Home  Ins.  Co. 
82  Miss.  675,  35  So.  309;  Dow  v.  National 
Assur.  Co.  26  R.  I.  379,  67  L.R.A.  479, 
106  Am.  St  Rep.  728,  58  Atl.  999;  Pope  v. 
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Glenn  Falls  Ins.  Co.  136  Ala.  670,  34  So. 
29 ;  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Cochran, 
77  Miss.  348,  78  Am.  St..  Rep.  524,  26  So. 
932;  Hartford  F.  Ins.  Co.  v.  Keating,  86 
Md.  130,  63  Am.  St.  Rep.  499,  38  Atl.  29. 
Mr.  W.  B.  Pleasant,  for  appellee: 
Plaintiff  was  the  equitable  owner  of  the 
building  and  has  a  perfect  and  insurable 
interest  in  the  building. 

13  Am.  &  Eng.  Enc  Law,  2d  ed.  180, 
232;  Grandin  v.  Rochester  German  Ins.  Co. 
107  Pa.  26;  Hough  v.  City  F.  Ins.  Co.  29 
Conn.  10,  76  Am.  Dec  581;  Noyes  v.  Hart- 
ford F.  Ins.  Co.  54  N.  Y.  668;  Pelton  v. 
Westchester  F.  Inc.  Co.  77  N.  Y.  605; 
Danvers'Mut.  F.  Ins.  Co.  v.  Schertz,  95 
111.  App.  656;  Redfleld  v.  Holland  Pur- 
chase Ins.  Co.  56  N.  Y.  354,  15  Am.  Rep. 
424;  Horsch  v.  Dwelling  House  Ins.  Co. 
77  Wis.  4,  8  L.R.A.  806,  45  N.  W.  945; 
Atlas  Fire  &  Tornado  Ins.  Co.  v.  Malone, 
99  Ark.  428,  138  S.  W.  962,  27  Ann.  Cas. 
210. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  decision  herein  turns  upon  the  in- 
terpretation of  a  provision  in  a  policy  of 
fire  insurance  that  "this  entire  policy,  un- 
less otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be 
void  ...  if  the  interest  of  the  insured 
be  other  than  unconditional  and  sole  owner- 
ship." 

It  appears  that  on  July  15,  1909,  plain- 
tiff purchased,  with  his  individual  funds,  a 
business  building  in  Baldwin,  and  took  the 
deed  therefor  in  the  name  of  his  -  wife 
Mary  J.  Hank  ins,  which  he  has  always 
kept  in  his  possession.  Plaintiff  paid  the 
taxes  upon  the  property,  collected  the 
rents,  made  the  repairs  out  of  his  own 
funds,  and  held  exclusive  possession  of  the 
property.  After  the  purchase  of  the  prop- 
erty, and  before  the  issuance  of  the  policy, 
Mary  J.  Hankins  died,  leaving  surviving 
her  husband,  the  plaintiff,  and  six  children, 
in  April,  1913,  plaintiff  applied  to  one 
W.  A.  McClure,  who  was  the  agent  in  Bald- 
win of  several  fire  insurance  companies, 
for  a  policy  of  fire  insurance  upon  the 
property.  One  of  McClure's  companies  re- 
fused the  risk.  Then  McClure  procured  a 
policy  for  $1,000  in  defendant  company 
through  an  arrangement  he  had  made  with 
defendant's  agent,  Henry  C.  Long,  of  Ot- 
tawa, and  plaintiff  paid  the  premium  to 
McClure,  and  from  him  received  the  policy. 
On  July  7,  1913,  the  property  burned, 
proofs  of  loss  were  properly  made,  and,  de- 
fendant refusing  to  pay  the  loss,  plaintiff 
brought  this  action.  On  the  trial  of  the 
case   the   court  found  that  McClure  knew 
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the  condition  of  plaintiff's  title  and,  far* 
ther,  that  plaintiff  did  not  know  of  Mc- 
Clure's arrangement  with  Long  to  obtain 
policies  through  him,  and  to  divide  the 
commissions.  It  was  also  found  that  the 
evidence  did  not  show  that  plaintiff  knew 
of  the  condition  of  the  policy,  or  that  he 
had  made  any  representation  as  to  owner- 
ship. The  court  found  against  defendant 
company  for  $1,046  and  $150  attorney's 
fee,  and  overruled  its  motion  for  a  new 
trial.     Defendant  appeals. 

It  is  defendant's  contention  that  plain* 
tiff  did  not  have  the   "unconditional  and 
sole  ownership"  of  the  property,  and  there- 
fore that  the  policy  is   void.     It  will  be 
observed  that  the  stipulation  in  the  policy 
does  not  make  the  lack  of  legal  title  in  the 
insured   a  ground    of   invalidity   nor   does 
it  provide  that  he  must  have  any  deed  or 
muniment  of  title.    It  goes  no  farther  than 
to  require  that  he  shall  have  unconditional 
and  sole  ownership.    Plaintiff  not  only  had 
an  insurable  interest  in  the  property,  but,. 
according  to  the  facts  in  the  case,  he  held 
the  complete  equitable  title,  the  sole  owner- 
ship, and  the  undisputed  possession.     Ac- 
cording   to    the    testimony,    his    wife    was. 
named    as  grantee   in   the   deed,   with   no- 
intention  to  make  a  gift  to  her  or  to  invest 
her  with  the   ownership   of  the   property. 
It  was  done,  as  plaintiff  testified,  because* 
his  wife  was  much  the  younger,  and,  sup- 
posing   that    she    would    probably    outlive- 
him,    he    thought   that   he   could    in   that 
way  provide  that  the  property  would  pass, 
to  her  upon  his  death,  without  the  trouble- 
and  expense  of  probate  proceedings.     The 
deed  was  never  delivered  to  her,  nor  did 
she  ever  assume  to  take  possession  of  the- 
property.    He  purchased  it  for  himself,  and 
paid  for  it  out  of  his  own  individual  funds.. 
He  paid  all  taxes  upon  the  property,  and 
made    all    the    improvements    and    repairs- 
that  were  placed  upon  it.    She  had  no  part 
in  the  transaction  and  could  not  have  as- 
serted   a    claim    of    ownership    as    against 
him.     His  interest  or  ownership  was  abso- 
lute, although  there  was  a  naked  legal  title- 
outstanding,  and  any  loss  resulting  from 
the  destruction  of  the  property  must  neces- 
sarily be  his  own  loss.     It  has  been  said 
that  "one  who  is  in  undisputed  possession 
and    has    the    sole    and    entire    beneficial* 
ownership  is  properly  described  as  sole  and 
unconditional  owner,  although  the  title  is 
held  in  another  name,  if  there  is  no  fraud 
or  concealment."    13  Am.  ft  Eng.  Enc.  Law,. 
2d  ed.  234. 

In  speaking  of  a  case  where  the  insured 
was  without  a  deed,  but  was  the  real  owtier, 
it  was  said:    "If  the  insured  possesses  the- 
equitable   title   to   the   premises,    the   facU 
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that  the  naked  legal  title  is  outstanding, 
which  he  has  a  right  to  compel  to  be  trans- 
ferred, will  not  amount  to  a  breach  of  a 
condition  that  he  is  the  owner,  that  his 
interest  is  absolute,  or  that  his  title  is  not 
other  than  sole'  and  unconditional  owner- 
ship."   19  Cyc.  692. 

See  also  Bonham  v.  Cent.  Ins.  Co.  25 
Iowa,  328;  McCoy  v.  Iowa  State  Ins.  Co. 
107  Iowa,  80,  77  N.  W.  529 ;  Hough  v.  City 
F.  Ins.  Co.  29  Conn.  10,  76  Am.  Dec  581; 


Lebanon  Mut  Ins.  Co.  v.  Erb,  112  Pa.  149, 
4  AtL  8;  2  Cooley,  Brief 8  on  Ins.  p.  1369; 
2  Clement,  Fire  Ins.  p.  152,  rule  7. 

It  having  been  determined  that  the  plain- 
tiff  was  the  sole  and  unconditional  owner 
within  the  meaning  of  the  contract  of  in- 
surance, it  is  unnecessary  to  consider  the 
questions  of  agency  or  of  waiver  that  have 
been  discussed  by  counsel. 

The  judgment  is  affirmed. 


Annotation  — -  Insurance:  owner  of  equitable  title  as  sole  and 
unconditional  owner  of  property  the  legal  title  of  which  is  in 
another. 


The  question  of  vendee  under  execu- 
tory contract  as  owner,  where  vendor 
holds  legal  title,  is  covered  in  the  note 
to  Arkansas  Ins.  Co.  v.  Cox,  20  L.R.A. 
(X.S.)  775. 

As  to  vendor's  lien  as  affecting  sole 
and  unconditional  ownership,  see  note  to 
Insurance  Co.  of  N.  A.  v.  Pitts,  7  LJtt.A. 
(N.S.)  627. 

As  to  outstanding  contract  for  sale  of 
property  as  defeating  sole  and  uncondi- 
tional ownership  by  vendor,  see  notes  to 
Insurance  Co.  of  N.  A.  v.  Erickson,  2 
LRA.(N.S.)  512,  and  Sharman  v.  Conti- 
nental Ins  Co.  52  L.R.A.(N.S.)  670. 

As  to  want  of  title  to  land  where  in- 
surer is  sole  and  absolute  owner  of  build- 
ing, see  note  to  Nance  v.  Oklahoma  F. 
Ins.  Co.  38  L.R.A.(N.S.)  426. 

As  to  mortgage,  or  instrument  given  as 
security,  as  breach  of  condition  a?  to  sole 
and  unconditional  ownership,  see  note  to 
Pettello  v.  Tentonia  F,  Ins  Co.  L.R.A. 
1915D,  812. 

It  will  be  noted  that  the  court,  in 
Hankins  v.  Wiluamsbubg  City  F.  Ins. 
Co.  ante,  373,  decided  that  the  provision 
that  the  policy  should  be  void  if  the  in- 
terest of  the  insured  was  other  than  the 
unconditional  and  sole  ownership  was 
not  violated,  where  the  insured  had  the 
equitable  title,  possession,  and  the  entire 
beneficial  ownership,  although  the  naked 
legal  title  was  in  another. 

Provisions  of  the  kind  under  consider- 
ation are  intended  to  protect  insurance 
companies  from  paying  losses  to  those 
who  have,  in  fact,  not  sustained  them, 
and  who  really  have  nothing  at  hazard, 
and  whose  interest  therefore  is  that  the 
event  insured  against  should  happen. 
They  refer,  however,  to  the  substantial 
ownership  rather  than  to  the  strictly 
legal  title,  and  are  satisfied  if  the  in- 
sured's interest  is  of  such  a  character 
that  he  will  sustain  the  entire  loss  if  the 

IR.A.1918E. 


property  is  destroyed;  and  the  rule  is 
well  settled  that  such  conditions  are  suf- 
ficiently complied  with  if  the  insured  has 
the  equitable  title  to  the  property. 

In  the  following  cases,  in  which  the 
insured  interest  was  equitable,  there  was 
held  to  be  no  breach  of  provisions  that 
the  policy  should  be  void  if  the  insured 
did  not  have  the  sole  and  unconditional 
ownership : 

— where  the  insured  bought  the  in- 
sured property  and  paid  for  it  with  her 
separate  estate,  although  the  deed  was 
made  to  her  and  her  husband  jointly,  he 
having  deserted  her  and  making  no  claim 
to  the  property.  Livingstone  v.  Boston 
Ins.  Co.  (1916)  255  Pa.  1,  99  Atl.  212; 

— where  purchase  money  for  real  es- 
tate was  furnished  by  husband,  but 
property  was  conveyed  to  husband  and 
wife  jointly.  Mallery  v.  Frye  (1903)  21 
App.  D.  0.  105; 

— where  property  had  been  deeded  to 
insured,  but  deed  had  been  left  with 
third  person  to  deliver,  and  no  delivery 
was  made  before  loss.  Mattocks  v.  Des 
Moines  Ins.  Co.  (1887)  74  Iowa>  233,  37 
N.  W.  174; 

— where  insured  had  an  estate  in  fee 
upon  condition  subsequent,  and  a  deed 
had  been  delivered  in  escrow,  to  be 
delivered  upon  performance  of  the  con- 
dition, and  there  had  been  no  breach  of 
the  condition.  Davis  v.  Pioneer  Furni- 
ture Co.  (1899)  102  Wis.  394>  78  N.  W. 
596; 

— where  insured  was  absolute  owner, 
but  a  dry  trust  of  the  legal  title  was  in 
another.  Watertown  F.  Ins.  Co.  v.  Si- 
mons (1880)  96  Pa,  520 ; 

— where  insured  was  entitled,  under  a 
parol  trust,  to  the  entire  beneficial  inter- 
est. Modlin  v.  Atlantic  F.  Ins.  Co. 
(1909)  151  N.  0.  35,  65  S.  E.  605; 

— where  the  property  was  bought  and 
paid  for  by  the  insured,  a  corporation, 
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but,  on  account  of  the  state  law  forbid- 
ding foreign  corporations  to  hold  real 
estate,  title  was  taken  in  the  name  of  one 
of  its  officers.  American  Basket  Co.  v. 
Farmville  Ins.  Co.  (1878)  3  Hughes,  261, 
Fed.  Cas.  No.  290; 

— where  it  was  claimed  that  the  in- 
sured company  was  not  such  an  entity, 
corporate  or  otherwise,  as  could  take  a 
legal  title,  but  it  appeared  that  the  par- 
ties doing  business  under  the  company 
name  were  the  absolute  equitable  owners 
of  the  property,  and  held  it  free  of  all 
conditions  or  claims  of  other  parties. 
Missouri  Sav.  Asso.  v.  German- American 
Ins.  Co.  (1898)  73  Mo.  App.  158; 

— where  the  property  was  purchased 
with  money  of  the  insured,  a  married 
woman,  unable  to  read,  and  title  was 
first  taken  in  her  name  and  that  of  her 
husband,  without  her  knowledge  that  her 
husband's  name  was  included  as  a 
grantee,  and  subsequently  conveyed  by 
them  to  a  third  person  with  a  view  to  a 
reconveyance  to  the  wife  alone,  but  a 
conveyance  was  secured  by  the  husband, 
to  his  sister,  and,  upon  the  wife's  dis- 
covering this,  a  deed  was  again  made  to 
husband  and  wife  jointly,  although  the 
wife  supposed  that  it  was  made  to  her 
alone.  Brown  v.  Connecticut  F.  Ins.  Co. 
(1917)  197  Mo.  App.  317,  195  S.  W.  62; 
Brown  v.  Providence  Washington  Ins. 
Co.  (1917)  —  Mo.  — ,  195  S.  W.  65. 

The  principle  is  also  upheld  by  the 
cases  cited  in  the  note  in  20  L.R.A. 
(N.S.)  775,  in  support  of  the  proposition 
that  a  vendee  under  a  contract  for  the 
purchase  of  land,  or  under  bond  for  con- 
veyance of  title,  is  a  sole  and  uncondi- 
tional owner,  within  the  meaning  of  a 
policy  of  insurance. 

And  there  has  been  held  to  be  no 
breach  of  the  provision  that  the  policy 
should  be  avoided  if  the  insured  title 
was  not  the  "unconditional  and  sole 
ownership,  both  legal  and  equitable," 
where  there  was  a  parol  promise  to  con- 
vey the  property  as  a  gift  to  the  insured, 
and  he  had  taken  possession  and  made 
valuable  improvements.  Arkansas  Ins. 
Co.  v.  McManus  (1908)  86  Ark.  115,  110 
S.  W.  797. 

And  a  provision  avoiding  the  policy  if 
the  insured  is  not  the  "sole  and  uncon- 
ditional owner  in  fee"  is  not  violated, 
where  at  the  time  of  application  there 
was  a  deed  conveying  the  insured  prop- 
erty to  the  insured  and  his  wife  as 
tenants  by  the  entirety,  but  the  evidence 
showed  that  the  insured  bought  the  prop- 
erty and  paid  for  it  with  his  own  money 
and  directed  that  a  deed  be  made  to  him, 
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and  supposed,  until  a  loss  occurred,  that 
this  had  been  done.  Turner  v.  Home 
Ins.  Co.  (1916)  195  Mo.  App.  138,  189 
S.  W.  626. 

And  it  has  been  helcl  that  a  policy 
containing  a  correct  description  of  the 
insured  property  will  not  be  avoided, 
under  a  provision  that  the  policy  shall 
be  void  if  the  interest  of  the  insured  in 
the  property  is  less  than  a  perfect  legal 
and  equitable  title  and  ownership,  free 
from  all  liens  whatsoever,  where  the  in- 
sured, at  the  time  the  policy  issued,  was 
in  possession  of  the  premises  under  a 
deed  containing  a  wrong  description,  the 
error  not  having  then  been  discovered, 
and,  upon  discovering  it,  the  grantor 
gave  the  insured  a  quitclaim  deed  con- 
taining the  correct  description;  as,  at 
the  time  the  policy  was  issued,  the 
insured  had  in  equity  a  right  to  the  legal 
title,  and  held  the  equitable  title.  Diehl- 
man  v.  Dwelling  House  Ins.  Co.  (1889) 
78  Mich.  141,  43  N.  W.  1045. 

And  there  is  no  breach  of  a  condition 
that  if  the  interest  of  the  insured  is 
other  than  an  absolute  fee  simple  title 
it  must  be  so  represented  to  the  insurer, 
where  the  insured  had  the  sole  beneficial 
interest  in  the  property,  having  receive* ' 
a  conveyance  from  the  heirs  who  had  an 
interest  therein,  and  there  being,  at 
most,  only  a  naked  legal  title  outstand- 
ing in  one  of  the  three  surviving  execu- 
tors of  the  former  owner.  Phoenix  Ins. 
Co.  v.  Bowdre  (1890)  67  Miss.  620,  19 
Am.  St.  Rep.  326,  7  So.  596. 

Neither  is  there  a  breach  of  condition 
that  if  the  property  is  held  in  trust  or 
in  common,  or  be  leasehold  or  other  in- 
terest not  amounting  to  absolute  or  sole 
ownership,  it  must  be  so  stated,  other- 
wise the  insurance  shall  be  void,  where 
the  insured,  before  the  return  of  a  sher- 
iff's sale  of  the  property,  bought  it  from 
the  purchaser  and  paid  for  it  with  his 
money,  but,  through  a  mistake,  the 
sheriff  returned  the  property  as  sold  to 
the  insured's  mother.  Lebanon  Mut. 
Ins.  Co.  v.  Erb  (1886)  112  P*  149,  4 
Atl.  8. 

And  a  provision  avoiding  the  policy  if 
the  interest  of  the  insured  be  an  interest 
not  absolute  is  not  violated,  where  the 
title  was  in  the  insured's  wife,  but  he 
was  the  beneficial  owner.  McCoy  v. 
Iowa  State  Ins.  Co.  (1898)  107  Iowa, 
80,  77  N.  W.  529. 

And  it  has  been  held  that  a  policy  was 
not  avoided  because  the  insured  did  not 
have  the  fee  simple  title,  where,  on  the 
day  the  contract  of  insurance  was  made, 
the  insured  had  contracted  to  buy    the 
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insured  property,   but  the   deed,  which 
was  held  in  escrow  until  a  defect  was 
cleared  up,   was   not   delivered,   or   the 
pnrchase  price  paid,  until  a  day  or  two 
afterward;  as  the  insured  had  at  least 
the    equitable     title.     Lingenfelter     v. 
PhcBDix  Ins.  Co.  (1885)  19  Mo.  App.  252. 
And  there  was  no  violation  of  a  pro- 
vision that  the  policy  should  be  void  if 
the  subject  of  insurance  were  a  build- 
ing on  ground  not  owned  by  the  insured 
in  fee  simple,  where  insured  stated  that 
she  was    the    absolute    owner,    and    it 
appeared   that    a  parol   gift   had   been 
made  to  her  of  the  insured  property,  and 
she  had  taken  possession,  and  made  valu- 
able improvements.    Maas  v.  Anchor  F. 
Ins.  Co.  (1907)  148  Mich.  432,  111  N.  W. 
1044. 

It  has  been  held  that  there  is  a  viola- 
tion of  a  provision  that  if  the  insured 
should  not  be  the  sole,  absolute  and  un- 
conditional owner  of  the  land  on  which 
the  insured  building  stood,  "by  a  title  in 
fee  simple,"  and  3  such  fact  was  not 
stated  in  the  policy,  it  should  be  void, 


where  the  uncle  of  the  insured  made  a 
verbal  gift  of  the  property  to  the  in- 
sured, who  went  into  possession,  and 
occupied  it  for  some  years  before  a  loss 
occurred,  and  made  improvements  on  the 
property,  as  the  provision  required  a  title 
in  fee,  Wineland  V.  New  Haven  Secur. 
Ins.  Co.  (1880)  53  Md.  276. 

And  it  has  been  held  that  one  who 
purchased  property  at  a  judicial  sale  had 
not,  prior  to  a  confirmation  of  the  sale, 
the  unconditional  and  sole  ownership. 
Hartford  F.  Ins.  Co.  v.  Keating  (1897) 
86  Md.  130,  63  Am.  St.  Eep.  499,  38 
Atl.  29. 

And  in  Syndicate  Ins.  Co.  v.  Bohn 
(1894)  27  L.R.A.  614,  12  C.  C.  A.  531, 
27  U.  S.  App.  564,  65  Fed.  165,  it  is 
held  that  the  sole  owners  of  the  stock 
of  a  corporation  were  not  the  sole  and 
unconditional  owners  of  property  owned 
by  the  corporation,  as  they  had  neither 
the  legal  nor  equitable  title  thereto ;  and 
that  a  policy  taken  by  them  was  avoided 
by  a  statement  that  they  were  the 
owners.  J.  T.  W. 
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HIPPODROME  AMUSEMENT  COMPANY, 

Appt., 
v. 

CATHERINE  CARIUS. 

(175  Ky.  783,  195  S.  W.  118.) 

Highway  —  unsafe  sidewalk  —  liability 
of  abutting  owner. 

1.  An  abutting  property  owner  who,  by 
permission,  of  the  city,  erects  and  maintains 
for  hia  own  purpose  a  drinking  fountain  in 
the  sidewalk  in  front  of  his  property,  is 
liable  for  injury  to  one  attempting  to  make 
use  of  it  by  an  opening  left  in  the  walk  to 
control  the  flow  of  the  water,  although  a 
<%  employee  is  charged  generally  with  the 
duty  of  keeping  covers  on  the  water  service 
boxes. 
for  other  cases,  see  Highways,  IT.  b,  S,  a, 

in  Dig.  1-5%  N.  8. 


Damages  —  dislocation  of  heel. 

2.  Nine  hundred  dollars  is  not  excessive 
to  award  a  woman  forty-seven  years  old  for 
dislocation  of  her  heel  and  tearing  of  the 
supporting  tendons,  which  results  in  several 
weeks  of  confinement  and  suffering  and  per- 
manent injury. 

For  other  cases,  see  Dapages,  HI.  i,  JJt,  in 
Dig.  1-52  N.  8. 

Joint  debtor  —  tort  —  unequal  verdict  — 
effect. 

3.  An  abutting  property  owner  primarily 
liable  for  a  defect  in  the  sidewalk,  causing 
injury  to  a  pedestrian,  cannot  complain 
that  a  larger  verdict  is  rendered  against 
him  than  against  the  municipality  for  the 
injury. 

For  other  oases,  see  Joint  Creditors  and 
Debtors,  I.  in  Dig.  1-52  N.  8. 

(May  25,  1917.) 


Note.  —  Hippodrome  Amusement  Co.  v. 
Cabius,  supra,  is  in  accord  with  many 
^ases  holding  abutting  property  owners  lia- 
ble for  injuries  due  to  defects  in  the  side- 
walk created  by  them.  The  rule  is  stated  in 
Elliott  on  Eoads  and  Streets,  3d  ed.  §§  $98 
&  899,  as  follows:  "In  the  absence  of  any 
legislative  enactment  upon  the  subject,  an 
abutting  landowner  is  not  liable  to  travelers 
for  injuries  received  by  them  because  of  a 
defect  in  the  street  in  front  of  his  premises, 
unless  such  defect  was  caused  by  his  own 
act  or  fault.  The  rule  .  .  .  that  an 
abutter  is  not  liable  for  defects  caused  by 
failure  to  repair  does  not  extend  to  defects 
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caused  by  himself.  Where  he  creates  the 
defect  or  dangerous  condition  in  the  high- 
way it  is  his  own  fault  and  he  is  liable  to 
third  persons  who  are  injured  thereby  with- 
out fault  on  their  part."  In  the  Cajrius 
Case,  the  court  regarded  it  as  well  settled 
that  "if  the  unsafe  condition  of  the  side- 
walk arises  from  the  act  of  the  abutting 
property  owner r  or  arises  from  an  extraor- 
dinary use  permitted  him  in  the  use  of  the 
sidewalk  for  purposes  of  his  own,  and  that 
the  sidewalk  is  burdened  with  a  servitude 
for  his  benefit  or  that  of  his  property,  and 
he  appropriates  the  use  of  the  contrivance 
which  constitutes  the  servitude,  he  is  jointly 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Campbell 
County  overruling  a  motion  for  new  trial 
of  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Healy  A  Hawkins,  for  appel- 
lant. 

Messrs.  Barbour  A  Bassraann,  for  ap- 
pellee : 

Hart,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  Catherine  Carius  brought 
this  action  in  the  Campbell  circuit  court 
against  the  appellant  the  Hippodrome 
Amusement  Company,  and  the  city  of 
Newport,  and  alleged  for  her  cause  of 
action  that  on  the  9th  day  of  August,  and 
for  several  months  immediately  prior  there- 
to, the  appellant  and  the  city  of  Newport 
maintained  a  water  service  box  in  the  side- 
walk of  Monmouth  street,  about  9  inches 
from  the  curb  line,  and  immediately  front- 
ing the  property  of  the  appellant;  that 
this  water  service  box  consisted  of  an  iron 
pipe,  about  3  feet  long  and  4}  inches  in 
diameter,  and  with  an  opening  about  3$ 
inches  in  diameter,  and  was  placed  under- 
neath the  sidewalk  in  such  a  way  that  the 
top  of  the  water  service  box  was  even  with 
the  upper  surface  of  the  sidewalk,  and 
when  in  proper  repair  was  covered  with  an 
iron  lid,  and  was  used  for  turning  on  and 
turning  off  water  from  a  water  pipe  line, 
which  led  from  a  water  main  in  the  street 
to  a  drinking  fountain,  which  had  been 
erected  and  maintained  by  the  appellant 
and  the  city  in  the  sidewalk  in  front  of 
the  premises  owned  by  the  appellant;  that 
the  drinking  fountain  was  from  1  to  2 
feet  from  the  water  service  box  mentioned, 
and  that  this  box  was  used  for  no  purpose, 
except  to  supply  the  fountain  with  water 


from  the  city's  water  mains;  that  the  ap- 
pellant and  the  city  failed  to  maintain  the 
sidewalk  in  front  of  the  appellant's  prop- 
erty in  a  reasonably  safe  condition  for 
public  travel,  in  that  the  lid  had  been 
negligently  allowed  to  be  removed  from 
the  water  box,  and  so  continued  for  several 
months,  or  else  a  lid  had  never  been  put 
on  it,  and  the  appellant  and  the  city  knew, 
or  by  the  exercise  of  reasonable  care  could 
have  known,  of  the  defective  condition  of 
the  sidewalk  at  that  point,  on  account  of 
the  opening  into  the  water  box  being  ex- 
posed; and  that  appellee,  while  assisting 
in  giving  a  drink  of  water  to  a  child  at 
the  fountain,  and  while  exercising  ordinary 
care  for  herself,  in  turning  to  walk  away, 
stepped  into  the  opening  into  the  water 
box,  which  caused  her  to  fall  with  consid- 
erable violence,  dislocated  her  heel,  tore 
away  the  ligaments  which  attached  to  the 
various  bones  of  the  heel,  and  resulted  in 
her  confinement  and  suffering  for  some 
weeks,  and  permanently  injured  her  for  life. 

The  city  and  appellant  filed  separate 
answers,  and  the  appellant  in  its  answer 
denied  that  it  maintained  the  water  service 
box,  and  claimed  that  it  was  in  no  wise 
obligated  to  repair  or  keep  in  condition 
the  water  Service  box,  and  that  same  was 
the  duty  of  the  city  alone.  The  trial  re- 
sulted in  a  verdict  by  the  jury  against  the 
city  for  damages  in  the  sum  of  $130,  and 
against  appellant  in  the  sum  of  $900.  The 
appellant's  motion  for  a  new  trial  being 
overruled,  it  has  appealed. 

The  grounds  upon  which  it  seeks  a  re- 
versal are  the  alleged  error  of  the  court 
in  overruling  its  motion  for  a  directed 
verdict  in  its  favor,  made  both  at  the  close 
of  the  evidence  for  the  appellee  and  at  the 
close  of  all  the  evidence;  and  the  further 
contention  that  the  verdict  against  it  is 
excessive,  and  was  induced  by  passion  and 
prejudice    on    the    part    of    the    jury.      It 


and  severally  liable  to  individuals,  with  the 
city,  for  the  injuries  sustained  by  individ- 
uals on  account  of  the  unsafe  condition  of 
the  sidewalk." 

The  principles  underlying  this  class  of 
cases  are  involved  also  in  the  cases  cited  in 
the  note  to  Riseman  v.  Hayden  Bros.  29 
L.R.A.(N.S.)  707,  on  liability  of  abutting 
owner  for  injuries  to  pedestrians  by  refuse 
on  sidewalk;  and  in  the  notes  in  58  L.R.A. 
328;  9  L.R.A.(N.S.)  598;  28  L.R.A.(N.S.) 
200,  and  51  L.R.A.  (N.S.)  309,  on  the  ques- 
tion of  liability  of  an  abutting  owner  for 
injuries  caused  by  ice  formed  from  water 
artificially  turned  across  a  sidewalk.  In- 
deed, the  case  of  Stephens  v.  Deickman 
(Striger  v.  Deickman)  (1914)  158  Ky.  337, 
51  L.R.A.(N.S.)  309,  164  S.  W.  931,  to 
which  the  latter  note  is  appended,  is  cited 
by  the  court  in  the  Cartus  Case  as  sup- 
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porting  its  decision,  and  as  authority  for 
the  proposition  that  if  an  abutting  property 
owner  is  allowed  an  extraordinary  use  of  a 
sidewalk  for  his  private  convenience,  the 
law  imposes  on  him  reasonable  care  to 
guard  the  public  from  injuries  in  such  use. 
In  the  note  above  cited,  in  51  L.R.A.(N.S.) 
on  page  310,  it  is  said  that  "the  prevailing 
rule  is  that  when  the  abutting  property 
owner  creates  a  condition  which  artificially 
turns  water  across  a  sidewalk  in  such  a 
way  as  to  freeze  and  render  the  walk  unsafe, 
he  is  liable  for  injury  to  pedestrians  thereby 
caused." 

The  general  subject  of  excessiveness  of 
verdicts  in  actions  for  personal  injuries 
other  than  death  is  treated  in  note  in 
L.R.A.1915F,  30.  Specifically,  as  to  the  dis- 
location of  a  foot,  see  page  220  of  that  note. 
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furthermore  co&tends  that  the  court  erred 
to  its  substantial  prejudice  in  giving  in- 
struction No.  6,  which  substantially  directed 
the  jury  that  if  the  appellant,  by  permit 
or  license  granted  to  it  by  the  city,  erected 
the  water   fountain,   and   that   the   water 
box  was  connected  with   the  fountain,  it 
waa  the  duty  of  the  appellant  to  exercise 
ordinary  care  to  keep  the  water  box  in  a 
condition  that  it  would  not  be  a  dangerous 
obstruction  to  the  public  travel  along  the 
sidewalk;    and    that   if   the   jury   believed 
from  the  evidence  that  the  box  was  open 
and  uncovered,  and  that  the  sidewalk,  by 
reason  of  such  fact,  was  not  in  a  reason- 
ably safe  condition  for  use  by  pedestrians 
who  were  exercising  ordinary  care  for  their 
own  safety,  and  was  in  a  dangerous  condi- 
tion by   reason   of   the   existence    of    the 
opening   in    the    sidewalk,   which   resulted 
from  the  water  box  being  uncovered,  and 
that   plaintiff,    while    exercising    ordinary 
care  for  her  own  safety,  stepped  into  the 
opening,  and   was  thereby   caused  to  fall 
and  receive  the  injuries  of  which  she  com- 
plained, to  find  in  her  favor  against  the 
appellant,  unless  the  jury   should  believe 
that,  at  the  time  she  caught  her  foot  and 
ahe  fell,  she  was  guilty  of  such  contributory 
negligence  as  but  for  which  she  would  not 
have  suffered  the  injuries. 

The  evidence  shows  without  any  contra- 
diction that  the  water  service  box  is  only 
Baed  for  the  purpose  of  supplying  water  to 
the  fountain,  and  without  it  there  would 
be  no  reason  or  necessity  for  the  box  at 
the  place  where  it  is;  and  in  reality  it  is 
a  part  of  the  necessary  equipment  of  the 
fountain.  The  proof  also  shows  that  the 
appellant  requested  the  city  council  to  per- 
mit it  to  install  the  water  fountain  upon 
the  sidewalk  in  front  of  its  building,  and 
that  the  council  gave  the  permission,  upon 
the  condition  that  the  appellant  would 
install  the  fountain  and  maintain  it  there- 
after, without  any  cost  to  the  city,  and 
under  this  permission  the  appellant  did 
install  the  fountain.  The  proof  does  not 
disclose  that  a  lid  was  ever  put  over  the 
water  box;  but  shows  that  it  was  installed 
there  about  the  middle  of  April,  and  the 
accident  to  appellee  occurred  in  the  first 
<Uya  of  the  month  of  August;  and  several 
witnesses  testify  that  for  two  or  three 
months  previous  to  the  accident  to  ap- 
pellee, the  water  service  box  was  uncovered, 
and  there  is  no  witness  who  states  that  a 
Hd  was  put  upon  it  when  it  was  originally 
installed,  or  that  there  had  ever  been  one 
on  it  It  was  immediately  in  front  of  the 
building  of  the  appellant  and  under  the 
observation  of  its  manager,  servants,  and 
agents  at  all  times,  and  it  seems  that  with 
the  use   of  ordinary   care  the  time  was 
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amply  sufficient  to  discover '  the  defect 
which  it  caused  in  the  sidewalk,  by  reason 
of  there  being  no  lid  upon  the  water  box, 
if  there  ever  had,  in  fact,  been  one.  A 
witness  for  the  city  testifies  that  it  was 
his  duty  to  maintain  the  water  service 
boxes  in  repair  and  to  keep  lids  upon 
them,  and  that  after  the  accident  to  the 
appellee  he  did  place  a  lid  over  the  open* 
ing.  Upon  this  evidence  the  appellant 
insists  that  it  should  have  had  a  direoted 
verdict  in  its  favor. 

In  support  of  its  contention  that  a  ver- 
dict should  have  been  directed  in  its  favor, 
it  is  insisted  that  an  abutting  property 
owner  is  not  responsible  for  injuries  sus- 
tained by  persons  on  account  of  defects  in 
the  Bidewalks  where  they  abut  upon  his 
property,  and  such  is  the  general  rule.  It 
is  primarily  the  duty  of  the  city  to  keep 
the  sidewalks  in  reasonably  safe  condition 
for  public  travel,  and  ordinarily  the  abut* 
ting  property  owner  is  not  liable,  at  the 
suit  of  an  individual,  for  injuries  sustained 
from  defects  in  the  sidewalks,  although 
there  may  be  an  ordinance  of  the  city  which 
requires  the  property  owner  to  maintain 
the  sidewalk  in  repair.  Webster  v.  Chesa- 
peake &  O.  R.  Co.  32  Ky.  L.  Rep.  404, 
105  S.  W.  945;  Louisville  v.  Metropolitan 
Realty  Co.  168  Ky.  204,  182  S.  W.  172; 
Jaegar  v.  Newport,  155  Ky.  110,  159  S.  W. 
971;  Browning  v.  Springfield,  17  111.  143, 
63  Am.  Dec.  355;  Varney  v.  Covington,  155 
Ky.  662,  160  S.  W.  173.  This  doctrine 
prevails  where  the  abutting  property  owner 
is  in  no  wise  the  cause  of  the  defective 
condition  of  the  sidewalk. 

It  was,  however,  held  in  Stephens  v. 
Deickman  (Striger  v.  Deickman),  158  Ky. 
337,  51  L.R.A.(N.S.)  309,  164  S.  W.  931, 
that  if  an  abutting  property  owner  is 
allowed  an  extraordinary  use  of  a  sidewalk 
for  his  private  convenience,  the  law  imposes 
on  him  reasonable  care  to  guard  the  public 
from  injuries  in  such  case.  In  Stephens  v. 
Deickman,  supra,  this  court  cited  with  ap- 
proval from  Reedy  v.  St.  Louis  Brewing 
Asso.  161  Mo.  523,  53  L.R.A.  805,  61  8.  W. 
859,  with  reference  to  the  instances  in 
which  there  is  a  joint  liability  of  the 
municipality  and  the  abutting  property 
owner  for  an  unsafe  condition  of  the  side* 
walk,  the  following:  "It  does  not,  how* 
ever,  impair  the  doctrine  laid  down  in 
those  cases  [Norton  v.  St.  Louis,  97  Mo. 
537  11  S.  W.  242;  St.  Louis  v.  Connecti- 
cut Mut  L.  Ins.  Co.  107  Mo.  92,  28  Am.  St. 
Rep.  402,  17  S.  W.  637;  Baustian  v. 
Young,  152  Mo.  317,  75  Am.  St  Rep.  462, 
53  S.  W.  921]  to  say  that  an  individual 
may  become  liable  and  jointly  liable  with 
the  city  for  an  unsafe  condition  of  the 
sidewalk.    This  liability  does  not  arise  from 
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the  fact  that  he  is  owner  of  property  abut- 
ting the  sidewalk,  but  from  the  fact  that 
he  is  instrumental  in  causing  the  condi- 
tion, either  by  his  wilful  act  or  negligent 
omission  to  perform  a  duty  which  the  law 
imposes  on  him.  If  he  is  allowed  an  extra- 
ordinary use  of  the  sidewalk  for  his  private 
convenience,  as,  for  example,  to  place  in 
it  a  manhole  for  the  reception  of  coal 
(Benjamin  v.  Metropolitan  Street  R.  Co. 
133  Mo.  274,  34  S.  W.  590),  a  water 
meter  (Carvin  v.  St.  Louis,  161  Mo.  334, 
52  S.  W.  210),  or  an  excavation  in  close 
proximity  to  the  sidewalk  for  a  foundation 
for  a  new  building  (Wiggin  v.  St.  Louis, 
135  Mo.  558,  37  S.  W.  628),  the  law  im- 
poses on  him  the  exercise  of  reasonable 
care  to  guard  the  public  from  injury  in 
such  use.  And  it  may  be  said  that  if  the 
individual  neglect  to  perform  any  duty 
that  the  law  imposes  on  him  in  particular, 
and  a  dangerous  condition  of  the  sidewalk 
results,  then  a  new  duty  on  him  in  rela- 
tion to  that  condition  arises,  and,  of 
course,  with  greater  force  it  would  be  so 
if  that  condition  was  the  result  of  his 
wilful  act." 

An  analogous  doctrine  was  upheld  in 
Varney  v.  Covington,  155  Ky.  662,  160 
S.  W.  173;  Harrodsburg  v.  Vanarsdall,  148 
Ky.  507,  L.RA.  — ,  — ,  147  S.  W.  1; 
Covington  Sawmill  &  Mfg.  Co.  v.  Drexilius, 
120  Ky.  493,  117  Am.  St.  Rep.  593,  87 
S.  W.  266.  In  the  late  case  of  LouiBville 
v.  Metropolitan  Realty  Co.  168  Ky.  204, 
182  S.  W.  172,  this  court,  in  discussing  the 
liability  of  an  abutting  property  owner  to 
keep  in  repair  sidewalks  along  by  the  side 
of  his  premises,  after  referring  to  the 
general  rule  that  the  abutting  property 
owner  was  not  required  to  repair  the  side- 
walk abutting  upon  his  property,  said: 
"As  a  general  proposition,  this  rule  of 
law  is  correct.  When  the  sidewalk  is  con- 
structed in  the  manner  required  by  the 
city  no  duty  devolves  upon  an  abutting 
property  owner  to  keep  the  walk  in  repair. 
The  material  out  of  which  the  walk  is 
constructed  might  be  inferior,  or  blocks  of 
stone  or  brick  from  which  it  is  constructed 
may  become  loose  and  produce  a  rough 
and  dangerous  condition  in  the  walk,  but 
the  property  owner,  unless  he  has  in  some 
way  for  his  own  benefit  or  for  the  benefit  of 
his  property  brought  about  these  condi- 
tions, is  not  in  the  least  liable  for  any 
accident  or  injury  which  may  result  to 
any  member  of  the  public  in  the  use  of 
such  walk,  unless  required  to  repair  them 
by  some  statute  or  ordinance." 

And  it  was  further  said  in  the  same 
opinion:  "Whensoever  the  use  of  the  walk 
which  produces  the  obstruction  constitutes 
a  servitude  on  the  walk  for  the  private 
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benefit  and  use  of  a  third  party  or  his 
property,  such  third  party  or  property 
owner  is  liable  to  the  party  injured  for 
the  original  obstruction  in  the  one  instance, 
or  the  failure  to  repair  in  the  other." 

In  the  same  case  it  was  held  that  where 
an  abutting  property  owner  either  creates 
or  appropriates  and  uses  for  his  own  bene- 
fit a  drain-pipe  crossing  the  sidewalk,  to 
which  drain-pipe  he  has  connected  the  down 
spouts  to  his  adjacent  building,  the  drain- 
pipe constitutes  such  a  servitude  for  his 
exclusive  benefit  as  that  he  must  keep  it 
in  reasonable  repair,  so  as  to  enable  the 
persons  using  the  walk  to  travel  over  it 
with  safety,  while  themselves  in  the  exer- 
cise of  ordinary  care.     This  doctrine  was 
declared  in  response  to  the  contention  of 
the  abutting  property  owner  that  he  was 
not  responsible  to  individuals  for  injuries 
incurred  from  defects  in  the  sidewalk  aris- 
ing from  defects  in  the  drain-pipe,  because 
he  had  not  constructed  the  drain-pipe;  but 
it  was  shown  that  it  was  used  for  a  con- 
nection  with   the  down    spouts    from   his 
adjacent  building,   and  for  no  other  pur- 
pose.    So,  it  seems  to  be  settled   in  this 
jurisdiction    that   if   the   unsafe    condition 
of  the  sidewalk  arises  from  the  act  of  the 
abutting  property  owner,  or  arises  from  an 
extraordinary   use   permitted    him    in    the 
use  of   the   sidewalk   for  purposes    of  his 
own,   and  that   the   sidewalk    is   burdened 
with   a  servitude  for  his  benefit   or   that 
of  his  property,  and  he  appropriates  the 
use   of   the  contrivance  which   constitutes 
the  servitude,  he  is  jointly  and   severally 
liable  to  individuals,  with  the  city,  for  the 
injuries    sustained   by   individuals    on    ac- 
count of  the  unsafe  condition  of  the  side 
walk. 

The  appellant  in  the  instant  case  was 
permitted  to  install  the  fountain  at  its 
request,  and  upon  the  condition  that  it 
would  bear  the  expenses  of  its  installation 
and  of  its  maintenance;  and  it  further 
appears  reasonably  certain  from  the  evi- 
dence that  it  did  install  the  fountain, 
together  with  the  water  box,  which  had 
no  other  office  except  that  of  supplying 
the  fountain  with  water,  although  there 
is  no  direct  evidence  that  the  appellant 
installed  the  water  service  box;  but  the 
official  of  the  city,  whose  duty  it  was 
to  look  after  and  keep  in  repair  the  water 
service  boxes  throughout  the  city,  had  no 
knowledge  of  who  installed  the  one  which 
is  the  subject  of  the  controversy  here,  and 
the  proof  shows  that  the  appellant  installed 
the  fountain  and  was  to  complete,  at  its 
own  charge,  everything  necessary  to  make 
it  serviceable,  which  included  the  water 
service  box,  and  its  installation  was  a 
servitude    with   which    the    sidewalk    was 
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burdened,  immediately  in  front  of  the 
property  of  the  appellant,  and  in  accord- 
ance with  the  desire  of  the  appellant,  and 
it  most  be  assumed  that  the  fountain,  as 
well  aa  the  water  service  box  attached  to 
it,  was  installed  for  purposes  of  appellant's 
own  and  for  the  promotion  of  its  personal 
affairs,  in  the  way,  doubtless,  of  an  adver- 
tisement of  ks  business  and  property. 

The  appellant,  which  knew  with  exact- 
ness all  about  who  installed  the  water 
Krrice  box  and  fountain,  does  not  under- 
take to  shed  any  light  upon  the  facts  by 
giving  in  testimony  any  of  the  facts  which 
are  in  its  knowledge.  The  evidence  was 
imply  sufficient  to  justify  the  jury  in 
inferring  that  the  box  was  installed  by 
the  appellant,  and  there  is  no  doubt  that 
ita  use  was  appropriated  by  the  appellant 
for  purposes  of  its  own  and  the  benefit  of 
ita  property,  and,  under  such  circumstances, 
the  duty  was  imposed  upon  it  to  exercise 


ordinary  care  to  protect  travelers  from 
injury  on  account  of  any  unsafe  condition 
of  the  sidewalk  arising  from  a  defective 
condition  of  the  fountain  or  the  water 
service  box.  Hence,  the  court  was  not 
in  error  in  imposing  such  liability  upon 
it  by  the  instruction  objected  to,  nor  by 
denying  its  motion  for  a  directed  verdict. 
The  injury  suffered  by  the  appellee  is 
permanent;  she  was  forty-seven  years  of 
age  at  the  time  of  the  accident,  and  a  ver- 
dict of  $900  in  damages  on  account  of 
suffering  an  injury  which  renders  her  a 
cripple  for  life  does  not  strike  one  as  being 
excessive,  or  as  having  been  induced  by 
passion  or  prejudice.  The  appellant,  being 
primarily  liable  to  appellee  for  the  injury, 
as  well  as  the  city,  cannot  complain  that 
the  verdict  against  it  was  in  excess  of  the 
verdict  found  against  the  city. 

The  judgment  is  therefore  affirmed. 
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(Division  No.  2.) 

MARY  LEE  TURNER,  Appt., 

v. 

FIDELITY  &  CASUALTY  COMPANY  OF 
NEW  YORK,  Respt. 

(—  Mo.  — ,  202  S.  W.  1078.) 

Insurance  —  doable  indemnity  —  in  or 

on  private  conveyance. 

One  standing  on  the  ground  engaged  in 
cranking  an  automobile  in  which  he  intends 
to  resume  a  journey  which  had  been  inter- 
rupted by  the  stopping  of  the  engine  is  not 
within  the  operation  of  an  insurance  policy, 
providing  double  indemnity  for  persons 
killed  while  in  or  on  a  private  conveyance. 
for  other  cases,  see  Insurance,  VI,  c,  £,  in 

Dig.  1SB  N.  8, 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  of  the  City  of 
St.  Louis  for  part  only  of  the  relief 
claimed,  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  an  acci- 
dent insurance  policy.     Affirmed. 

Statement  by  Faris,  J. : 

Plaintiff,  as  beneficiary  in  an  accident 
insurance  policy  issued  by  defendant,  sued 
thereon,  and  got  judgment  for  the  amount 

Note.  —  For  scope  and  construction  of  the 
provision  in  an  accident  policy  for  indem- 
nity in  case  of  injury  while  riding  in  or  on 
*  public  conveyance,  see  notes  to  Primrose 
».  Casualty  Co.  37  L.RA.(N.S.)  618,  and 
Georgia  L.  Ins.  Co.  v.  Easter,  L.R.A.1915C, 
456;  and  later  case,  American  Fidelity  Co. 
Tjkhols,  L.R.A.1916D,  1176. 
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of  the  single  indemnity  for  accidental  death 
provided  for  in  the  policy,  with  interest 
thereon.  Deeming  herself  entitled  on  the 
law  and  the  facts  to  double  indemnity, 
plaintiff  in  the  conventional  way  appealed. 
The  facts  are  few,  simple,  and  undisputed; 
for  the  case  was  tried  upon  agreed  facts, 
which  run  thus: 

"Plaintiff  is  the  widow  of  Thomas  E. 
Turner,  deceased.  Defendant  is  an  insur- 
ance company  issuing  life  and  accident 
insurance  policies  in  the  state  of  Missouri. 
On  August  7,  1913,  defendant  issued  to  the 
said  Thomas  E.  Turner  the  policy  of  acci- 
dent insurance  upon  which  this  action  is 
founded,  which  policy  is  filed  as  Exhibit  A 
to  plaintiff's  petition  herein,  and  is  hereby 
made  a  part  hereof  to  the  same  extent  as 
though  copied  herein  in  full. 

"On  November  14,  1914,  the  said  Thomas 
E.  Turner  suffered  death  as  the  direct 
result  of  bodily  injuries  sustained  by  him 
on  that  day,  under  the  circumstances  and 
in  the  manner  related  by  plaintiff  in  her 
deposition  taken  and  filed  in  this  cause, 
which  deposition  is  hereby  made  a  part 
hereof  to  the  same  extent  as  though  copied 
herein  in  full.  All  of  the  facts  stated  in 
the  above-mentioned  deposition  are  ad- 
mitted to  be  true. 

"The  motive  power  of  the  automobile  re- 
ferred to  in  said  deposition  was  furnished 
by  a  gasolene  engine,  and  to  start  this 
engine  running  it  was  necessary  to  crank 
it;  that  is  to  say,  to  push  into  engagement 
with  the  forward  end  of  the  crank  shaft 
of  the  engine  the  inner  end  of  a  crank  or 
handle  attached  to  the  front  end  of  and 
a  part  of  the  automobile,  but  which  crank 
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or  handle  had  no  function  to  perform  ex- 
cept to  start  the  engine,  and,  when  not 
in  use  for  this  purpose,  hangs  idle  and  is 
a  mere  appendage,  to  be  used  again  for 
starting  the  engine  as  required.  In  order 
to  use  this  crank  or  handle  for  the  purpose 
of  starting  the  engine,  it  was  necessary 
for  said  Turner  to  get  out  of  the  car, 
walk  around  in  front  of  it,  and  take  hold 
of  the  crank  or  handle,  and  engage  it  with 
and  revolve  the  crank  shaft  of  the  engine, 
and  this  he  was  doing  at  the  time  the 
accident  happened,  as  described  in  the  at- 
tached deposition. 

"Plaintiff  herein  was  the  beneficiary 
named  in  the  above-mentioned  policy  of 
insurance  issued  by  defendant  to  the  said 
Thomas  E.  Turner.  At  the  time  said 
Thomas  E.  Turner  received  the  above- 
mentioned  injuries,  and  at  the  time  of  his 
death,  the  said  insurance  policy  was  in 
full  force  and  effect.  Since  the  death  of 
said  Thomas  E.  Turner  plaintiff  has  done 
everything  required  to  be  performed  under 
the  terms  of  said  policy. 

"Prior  to  suit  brought,  on  December  23, 
1914,  defendant  made  legal  tender  to  plain- 
tiff of  $5,000,  and  on  February  9,  1915,  de- 
posited $5,100  with  the  clerk  of  this  court, 
pursuant  to  the  provisions  of  section  2282, 
Revised  Statutes  of  Missouri  for  1909,  of 
-which  plaintiff  was  duly  notified  on  Febru- 
ary 9,  1915. 

"Plaintiff  contends  that  under  the  fore- 
going facts  she  is  entitled  to  recover  of 
•defendant  the  sum  of  $10,000,  with  interest 
irom  the  date  of  the  filing  of  the  suit,  to 
wit,  on  the  6th  day  of  January,  1915,  and 
<osts. 

"Defendant  admits  liability,  but  contends 
that  its  liability,  including  interest  and 
costs,  does  not  exceed  $5,100,  which  said 
sum,  on  the  9th  day  of  February,  1915, 
was  deposited  by  defendant  with  the  clerk 
-of  the  circuit  court  of  the  city  of  St.  Louis 
as  a  tender  of  the  amount  admitted  to  be 
due  plaintiff  under  the  terms  of  the  policy 
here  sued  on,  including  the  accrued  interest 
and  costs." 

Pertinent  parts  of  the  policy  sued  on 
provided  that  if  the  assured  should  come 
to  his  death  as  the  direct  result  of  a 
bodily  injury,  accidentally  sustained,  the 
defendant  should  be  bound  to  pay  to  the 
beneficiary  the  sum  of  $5,000.  This  we 
refer  to  above  as  the  "single  indemnity." 
If,  however,  such  death  of  the  assured 
should  occur  from  any  bodily  injury  "sus- 
tained by  the  assured  .  .  .  while  in 
or  on  a  private  conveyance  (excluding 
tricycles,  motor  cycles,  and  saddle  horses)/' 
the  policy  provided  that  the  single  in- 
demnity of  $5,000,  otherwise  payable  upon 
assured's     accidental     death,     should     be 


doubled.  And  in  such  latter  event  the 
beneficiary  would  be  entitled  to  the  sum 
of  $10,000. 

The  circumstances  under  which  assured 
came  to  his  death  are  thus  shown  by  the 
evidence   offered   under   the   agreed   state- 
ment   of    facts:      On    Saturday    evening, 
November    14,    1914,    about    5:30    o'clock, 
assured  and  plaintiff,  his  wife,  were  in  an 
automobile  returning  to  their  home  from 
a  trip  to  the  Normandy  Golf  Club.    The 
automobile  in  which  they  were  riding  be- 
longed to  the  assured,  and  was  therefore 
a    "private    conveyance. "      Plaintiff,    who 
was  just  learning  to  drive  an  automobile, 
was  driving  this  machine.     When  assured 
and    plaintiff    reached    a    point    near   the 
intersection     of     Oakley     and     Woodland 
streets,  and  were  within  half  a  block  of 
their    home,    the    "engine   died,"    and   the 
automobile  stopped,  thus  making  it  neces- 
sary that  the  engine  be  started  by  "crank- 
ing" it    (which  operation,  as  well  as  the 
mechanism  and  manipulation  requisite,  is 
described  more  at  length  and  particularly 
in  the  formal  agreed  facts,  which  we  quote 
above).    The  assured  got  out  of  the  auto- 
mobile and  walked  around  in  front  of  it, 
and,  while  standing  with  both  of  his  feet 
on  the  ground,  took  hold  of  the  starting 
crank  with  his  right  hand  and  gave  it  a 
turn.      Instantly    the    automobile    started 
forward  and  ran   against  and   struck  as- 
sured, who  fell,  or  was  knocked  down,  and 
killed.    Whether  assured  was  killed  by  the 
blow  superinduced  by  the  forward  impetus 
of  the  automobile,  or  by  being  run  over, 
or  by  his  head  and  body  coming  into  violent 
contact  with  the  ground,  does  not  appear, 
and  is  not  important  here;    for   the  fact 
that  his  death  was  caused  by  the  "direct 
result  of  a  bodily  injury"  sustained  acci- 
dentally is  conceded.     While  standing  in 
front   of  the   automobile,   as  assured  was 
engaged  in  cranking  it,  no  -part  his  body 
except  his  right  hand  was  in  contact  with 
any  part  of  the  machine. 

Messrs.  Rodgers  A  Koerner,  for  appel- 
lant. 

Messrs.  Jones,  Hooker,  Sullivan,  & 
Angert,  James  O.  Jones,  Jr.,  and  Vin- 
cent Jj.  Boisanbin,  for  respondent: 

Standing  upon  the  ground  in  front  of 
the  automobile  and  in  the  act  of  cranking 
the  machine  at  the  time  of  the  injury, 
assured  was  neither  in  nor  on  the  auto- 
mobile, within  the  meaning  of  the  policy. 

Banta  v.  Continental  Casualty  Co.  134 
Mo.  App.  222,  113  S.  W.  1140;  Anable  v. 
Fidelity  &  C.  Co.  73  N.  J.  L.  320,  63  AtL 
92,  20  Am.  Neg.  Rep.  117;  Wallace  v. 
Employers'  Liability  Assur.  Corp.  26  Ont. 
L.  Rep.  10,  2  D.  L.  R.  854,  Ann.  Gas.  1913A, 
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838;  Jltna  L.  Ins.  Co.  v.  Vandecar,  30 
C.  C.  A.  48,  57  U.  S.  App.  446,  86  Fed. 
282;  VanBokkelen  v.  Travelers'  Ins.  Co. 
U  App.  Div.  399,  54  N.  Y.  Supp.  307, 
affirmed  in  167  N.  Y.  590,  60  N.  E.  1121. 

Fsrls,  J.,  delivered  the  opinion  of  the 

eourt: 

L  If  assured,  when  he  sustained  the 
injury  which  caused  his  death,  was  "in 
or  on  a  private  conveyance,"  then  the 
judgment  below  was  erroneous.  If  assured 
was  not  "in  or  on  a  private  conveyance," 
then  the  judgment  nisi  is  right,  and  the 
case  must  be  affirmed.  There  is  no  conten- 
tion that  the  automobile  which  struck  as- 
sured and  caused  his  death  was  not  at  the 
time  a  private  conveyance.  So  the  question 
decisive  of  this  case  is  narrowed  to  the 
single  inquiry  whether,  when  assured  was 
struck  and  killed,  he  was,  under  the  terms 
of  the  contract  of  insurance,  in  or  on  the 
automobile  in  question. 

We  may  premise  what  we  shall  say  by 
disposing  first  of  the  contention  that  the 
word  "on,"  as  used  in  the  contract  of 
insurance,  means  "at,  adjacent  to,  near  to, 
or  alongside  of."  That  the  preposition 
"on"  sometimes  has  one  or  the  other  of 
the  latter  meanings  there  can  be  no  doubt. 
Webster's  Diet.  But  in  all  such  cases  it 
will  be  found  that  the  context  itself  makes 
clear  the  meaning  intended  to  be  conveyed, 
and  in  the  very  physical  nature  of  things 
negatives  its  ordinary  meaning  of  support 
from  beneath,  or  superimposition  of  one 
thing  over  another;  for,  while  it  is  both 
correct  and  usual  to  say  that  St.  Louis  is 
on  the  Mississippi  river,  or  that  Jefferson 
City  or  Smith's  farm  is  on  the  Missouri 
Pacific  Railroad,  and  we  instantly  know 
that  what  is  meant  is  that  these  cities,  or 
this  farm,  are  near  to,  alongside  of,  or 
lie  adjacent  to  the  river,  or  the  railroad, 
here  the  word  "on"  is  used  and  is  to  be 
wmstrued  as  used  (Rev.  Stat.  1909,  §  8057) 
in  its  usual  and  ordinary  signification, 
which  is  ."at  or  in  contact  with  the  sur- 
face or  upper  part  of  a  thing  and  supported 
by  it"  (Webster's  Diet.).  The  word  "in," 
as  used  in  the  contract  of  insurance,  is 
patently  of  narrower  signification  than  is 
the  word  "on;"  for  it  might  well  be  con- 
tended ( (how  correctly  we  need  not  rule) 
that  a  person  is  "in"  an  automobile  only 
when  he  is  within  it,  or  inclosed  by  the 
'pace  devoted  to  or  set  apart  for  the  use 
of  persons  or  passengers;  while  it  is  clear 
that  he  would  be  "on"  such  a  car  if  he  were 
merely  standing  upon  the  running  board 
thereof.  It  is,  we  think,  idle  to  contend 
that  "on,"  as  used  in  this  policy,  means 
'alongside  of,  near,  or  adjacent  to;"  for, 
itsuch  a  meaning  is  to  be  attached  to  the  1 
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word  "on,"  as  it  is  used  in  the  policy  here, 
then  every  holder  of  such  a  policy  who 
chances  to  pass  by  an  automobile,  or 
private  horse-drawn  vehicle,  is  on  such 
machine,  so  that,  if  he  were  fortuitously 
struck  by  lightning  and  killed  at  the  in- 
stant he  passed  such  a  car,  or  at  the 
instant  such  car  passed  htm,  he  would  be 
entitled  to  the  double  indemnity  provided 
by  the  policy  in  question.  No  one  would 
contend  for  a  construction  which,  when 
carried  to  its  ultimate  analysis,  would 
bring  about  so  ridiculous  a  result.  So 
we  must  cast  aside  this  contention  as 
untenable. 

II.  But  it  it  contended  by  plaintiff's 
learned  counsel  that  the  clause  of  the 
policy  in  dispute  means  "while  [riding] 
in  or  on  a  private  conveyance,"  and,  since 
it  means  while  riding,  it  also  connotes  the 
whole  of  the  trip  whereon  assured  was 
engaged  when  killed;  as  also  all  and  singu- 
lar the  things  necessary  to  be  done  in 
order  to  make  the  trip  and  in  order  suc- 
cessfully to  complete  the  trip.  Therefore, 
since  before  the  assured  could  finish  the 
trip,  or  resume  it  after  the  breaking  of 
its  orderly  progression,  it  was  necessary 
to  crank  and  start  the  car,  he  was  on  the 
trip,  i.e.,  riding  in  a  private  conveyance, 
even  while  out  on  the  ground,  in  the 
street,  and  engaged  in  cranking  the  car. 
If  this  contention  is  sound,  and  if  in  such 
case  the  beneficiary  can  recover  the  double 
indemnity,  she  could  likewise  recover,  if, 
while  similarly  riding,  or  on  an  uncom- 
pleted journey,  an  accident  to  the  auto- 
mobile should  necessitate  the  driving  of  it 
to  a  garage  for  temporary  repairs,  at  the 
conclusion  of  which,  and  touching  the  costs 
whereof,  a  dispute  should  arise  between  the 
mechanic  and  assured,  wherein,  without 
assured's  fault,  and  while  merely  standing 
in   the  garage,  he  should  be  murdered. 

Even  if  we  accept  the  amendment  of 
plaintiff  and,  without  warrant,  write  into 
the  contract  of  insurance  the  word  "rid- 
ing," to  as  to  make  it  read  "while  riding 
in  or  on  a  private  conveyance,"  neither 
the  above  reductio  ad  absurdum  nor  the 
ruled  cases  afford  any  sufficient  authority 
for  the  position  taken  by  the  plaintiff. 
The  whole  of  the  clauses  providing  for 
double  indemnity  in  this  policy  read  thus: 
"The  amounts  specified  in  articles  1,  2,  and 
4,  and  in  §  1  of  article  3,  shall  be  doubled, 
if  the  bodily  injury  is  sustained  by  the 
assured:  (1)  While  in  a  passenger  ele- 
vator (excluding  elevators  in  mines) ;  (2) 
while  in  or  on  a  public  conveyance  (in- 
cluding the  platform,  steps,  and  running 
board  thereof)  provided  by  a  common  car- 
rier for  passenger  service;  (3)  while  in 
or    on    a    private    conveyance    (excluding 
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bicycles,  motor  cycles,  and  saddle  horses)." 
A  casual  reading  of  these  clauses  makes 
it  plain  that,  while  they  are  each  broad 
enough  to  include  the  conveyances  men- 
tioned  while  they  are  running,  as  well  as 
while  they  are  standing  still,  they  yet 
wholly  exclude  the  idea  of  continuity  of 
journey.  They  do  this  by  omitting  to  use 
either  the  substantive  "passenger"  or  the 
participle  "riding."  All  that  is  necessary 
is  that  the  assured  be,  when  injured  or 
killed,  "in  or  on"  one  of  the  conveyances 
mentioned.  His  reason  for  being  in  or  on 
the  vehicle  cuts  no  figure.  Whether  he  is 
riding  on  the  conveyance,  or  engaged  upon 
a  long,  a  short,  or  a  continuous  trip  or 
journey,  has  no  longer  any  significance  in 
the  case.  By  broadening  the  liability  to 
include  injuries  sustained  while  these  con- 
veyances are  at  rest,  the  former  connota- 
tion of  traveling,  which  was  deducible 
from  the  language  used,  has  been  elimin- 
ated: (a)  By  omitting  any  reference  to 
riding  or  traveling;  and  (b)  by  the  inclu- 
sion of  other  words  which  logically  nega- 
tive the  idea  of  traveling,  or  the  necessity 
of  being  upon  a  trip  or  journey  when  the 
hurt  is  sustained. 

Nor,  in  our  view  of  the  case  and  the 
authorities,  would  it  very  greatly  aid 
plaintiff  even  if  we  were  to  write  into  this 
clause  the  word  "riding,"  as  contended 
for.  There  are  numerous  cases,  it  is  true, 
which  hold  (correctly  we  think)  that  a 
person  is  in  or  on  a  street  car  or  steam 
car,  and  that  he  is  a  passenger  on  such 
car  when  hurt,  if  so  it  be  that  he  is  hurt 
while  getting  on  or  getting  off  of  such  a 
car.  But  such  cases,  and  all  of  them  (at 
least,  the  well-considered  ones),  continue 
the  protecting  rule  only  so  far  as  to  cover 
the  time  between  the  instants  at  which 
the  assured  has  actually  connected  himself 
with  or  disconnected  himself  from  the 
vehicle  of  conveyance.  Tooley  v.  Railway 
Pass.  Assur.  Co.  3  Bias.  399,  Fed.  Cas.  No. 
14098;  King  v.  Travelers  Ins.  Co.  101  Ga. 
64,  65  Am.  St.  Rep.  288,  28  S.  E.  661; 
Wilmarth  v.  Pacific  Mut.  L.  Ins.  Co.  168 
Cal.  536,  143  Pac.  780,  Ann.  Cas.  1915B, 
1120;  Creamer  v.  West  End  Street  R.  Co. 
156  Mass.  320,  16  L.R.A.  490,  32  Am.  St. 
Rep.  456,  31  N.  E.  391;  Wallace  v.  Em- 
ployers' Liability  Assur.  Corp.  26  Ont.  L. 
Rep.  10,  2  D.  L.  R.  854,  Ann.  Cas.  1913A, 
838;  Piatt  v.  Forty-Second  Street  A  G. 
Street  Ferry  R.  Co.  2  Hun,  124,  5  Am. 
Xeg.  Cas.  389;  Banta  v.  Continental  Casu- 
alty Co.  134  Mo.  App.  222,  113  S.  W.  1140; 
Theobald  v.  Railway  Pass.  Assur.  Co.  10 
Exch.  45,  156  Eng.  Reprint,  349,  2  C.  L.  R. 
1034,  23  L.  J.  Exch.  N.  S.  249,  18  Jur.  583, 
2  Week.  Rep.  528;  Schmohl  v.  Travelers 
Ins.    Co.    —    Mo.    App.    — ,    189    S.    W. 
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597 ;  Anable  v.  Fidelity  &  C.  Co.  73  N.  J.  L. 
320,  63  Atl.  92,  20  Am.  Neg.  Rep.  117; 
JEtn*  L.  Ins.  Co.  v.  Vandecar,  30  C.  C.  A 
48,  57  U.  S.  App.  446,  86  Fed.  282;  Depue 
v.  Travelers'  Ins.  Co.  (C.  C.)  166  Fed.  183; 
2  May,  Ins.  5  524. 

The  excellent  work  of  Mr.  May  above 
cited  thus  states  the  rule  in  such  cases: 
"A  person  may  be  said  to  be  traveling  in 
a  carriage  while  alighting  therefrom,  until 
he  has  completely  disconnected  himself  and 
landed." 

Likewise,  as  the  above  cases  hold,  or  as 
is  readily  to  be  deduced  from  them,  a  per- 
son becomes  a  passenger  in  or  on  a  public 
conveyance   as   soon   as   he   has   connected 
himself    with    that    conveyance,    with    the 
intention  of  becoming  a  passenger  thereon. 
Wilmarth  v.  Pacific  Mut.  L.  Ins.  Co.  168 
Cal.  536,   143  Pac.   780,  Ann.  Cas.   1915B, 
1120.     The   provision    in   the   contract   of 
insurance   held   in   judgment   in   the   Wil- 
marth Case,  supra,  read  precisely  as  does 
the  similar  provision  in  the  case  at  bar. 
It  provided  a  double  indemnity  in  case  the 
assured  was  killed  "while  in  a  passenger 
elevator    (excluding   elevators   in   mines)." 
Assured  had  gotten  on  an  elevator  to  go 
to  the  third  floor  of  a  certain  buiding,  but 
for   some  undisclosed  reason   followed   an- 
other passenger  off  at  the  second  floor.    In 
the  act  of  alighting,  the  platform   of  the 
ascending     car     struck    him    or     brushed 
against  his  shoulders  as  his  feet  touched 
the  second  floor;   he  fell  backwards  down 
the  elevator  shaft,  and  was  killed  by  the 
fall.     Held,  he  was  still  so  far  connected 
with  the  elevator  as  to  be  in  it,  within  the 
purview  of  the  provision  quoted,  when  the 
accident  occurred  which  caused  his  death. 

The  case  of  Wallace  v.  Employers'  Liabil- 
ity Assur.  Corp.  26  Ont.  L.  Rep.  10,  2 
D.  L.  R.  854,  Ann.  Cas.  1913A,  838,  like- 
wise clearly  illustrates  the  distinction 
which  we  draw,  and  which  makes  liability 
vel  non  to  depend  on  whether  the  assured, 
at  the  moment  he  was  injured,  had  or  had 
not  disconnected  himself  from  the  convey- 
ance in  which  he  had  theretofore  been  a 
passenger.  In  the  Wallace  Case  the  con- 
tract of  insurance  provided  for  the  payment 
of  a  double  indemnity  in  the  event  the 
assured  was  injured  "while  riding  as  a 
passenger  in  or  upon  a  public  conveyance." 
Assured  alighted  from  a  street  car  and 
was  safely  on  his  feet  in  a  public  street 
(precisely  as  was  assured  in  the  case  at 
bar).  But  instantly  thereafter,  rinding 
himself  in  imminent  danger  of  being  run 
down  by  an  approaching  automobile,  he 
turned  and  caught  at  the  street  car  again, 
not  with  the  intention  of  becoming  a  pas- 
senger, but  in  order  to  escape  the  sudden 
danger  confronting  him  from  the  oncoming 
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automobile.     In  catching  at  the  street  car 
he  fell  against   it    and   was   hurt.     Held, 
that  he  could  not  recover  double  indemnity, 
since  he  had    safely   disconnected   himself 
from  the   street   car,   and   was   no   longer 
riding  as  a  passenger  thereon.     These  two 
cases  clearly  illustrate  the  rule  stated  and 
the  very  plain  distinction  existing.     Some 
of  the  cases  which  we  cite  rode  off  upon 
violations     of     warranties     or     conditions 
against  riding  in  forbidden  places,  or  on 
account  of  an  unwarranted  alighting  dur- 
ing an  otherwise  continuous  journey.     An- 
able  v.  Fidelity  &  C.  Co.  73  N.  J.  L.  320, 
63  AtL  92,  20  Am.  Neg.  Rep.   117;   ^Etna 
L  Ins.  Co.  v.  Vandecar,  30  C.   C.  A.  48, 
57  U.  S.  App.  446,  86  Fed.  282.     But  since 
in  neither   case  was   the   assured   therein, 
at  the  instant  of  injury,  disconnected  from 
the  conveyance,    but   was   holding   to   the 
handrail,    these   cases    yet    afford    no   con- 
solation  to  plaintiff.     They  seem  on  first 
Mush  to  negative  the  rule  stated,  but  not 
in  such  wise  as  to  aid  plaintiff.     They  do 
not  conflict  with  the  rule  stated,  however, 
since  they  largely  rode  off  on  other  points. 
These    latter    cases    apply    to    their    own 
peculiar    facts   the   additional    doctrine   of 
accident  insurance,  that  when  a  passenger 
has  disconnected  himself  from  the  convey- 
ance, either  voluntarily,  through  his  own 
personal    caprice,    or   by    accident   directly 
accruing  from  a  violation  of  a  rule  of  the 
carrier  against  riding  in  a  forbidden  place, 
he  cannot  again  connect  himself  with  the 
conveyance    and   resume   his    status    as    a 
passenger,  merely  by  grasping  a  handrail 
of  the  conveyance,  when  in  such  latter  act 
he  is  hurt  or  killed. 

The  case  of  Banta  v.  Continental  Casu- 
alty Co.  134  Mo.  App.  222,  113  S.  W.  1140, 
vas  ruled  by  our  St.  Louis  court  of 
appeals.  There  the  policy  of  insurance 
provided  for  a  double  indemnity  in  the 
event  that  .assured  was  injured  "while  rid- 
ing as  a  passenger,  and  is  in  or  upon  any 
railway  passenger  car."  To  this  clause 
there  was  an  exception  which  provided 
that,  if  the  injury  was  sustained  "while 
getting  on  or  off  or  being  on  the  step  or 
steps  of  any  railway  car,"  the  provision 
as  to  the  double  indemnity  should  not 
apply.  Assured  sustained  a  serious  injury 
as  the  result  of  voluntarily  leaping  from 
an  electrically  propelled  interurban  car,  in 
order  to  escape  what  he  deemed  to  be 
imminent  danger  from  a  threatened  colli- 
sion with  a  threshing  machine.  The  colli- 
sion actually  occurred,  but  no  one  was  hurt 
except  assured,  and  his  injury  accrued 
solely  from  the  leap,  and  not  from  the 
collision.  Held,  he  was  not  entitled  to  the 
double  indemnity,  since  he  was  not  hurt 
while   riding  as   a  passenger  in   or  upon, 


nor  while  he  was  in  or  upon,  a  railway 
passenger  car,  but  that  he  was  hurt  while 
alighting  from  or  getting  off  of  such  car; 
hence,  he  could  not  recover.  Some  consid- 
eration was  in  the  opinion  devoted  .to  the 
question  of  the  applicability  or  not  of  the 
rule  which  prevails  in  the  law  of  torts, 
touching  injuries  occurring  from  efforts  to 
escape  sudden  and  apparently  imminent 
peril.  Whether  or  not  that  consideration 
should  have  affected  or  colored  the  decided 
case  we  are  not  called  on  to  rule  here. 
It  is  a  question  wholly  afield  from  the 
point  confronting  us,  and  the  case  affords 
us  an  authority,  regardless  of  whether 
Banta's  contributory  negligence  was  or  was 
not  excusable  upon  the  ground  of  the  sud- 
den and  seemingly  imminent  peril  by  which 
he  was  confronted. 

There  is  no  question  but  that,  if  a  pro- 
vision in  a  contract  of  insurance  be  am- 
biguous, such  provision  is,  by  the  settled 
law,  to  be  construed  most  strongly  against 
the  insurer  and  most  liberally  in  favor  of 
the  assured  ( 1  May,  Ins..  343 ) ;  so  that 
if  possible,  that  security  or  indemnity 
against  loss  which  the  assured  intended 
when  he  bought  the  insurance  shall  be 
accomplished.  But  the  contract  here  is  not 
ambiguous.  Such  ambiguity  as  is  urged 
arises  wholly  from  the  insistence  of  plain- 
tiff that  strange  words,  which  do  not  ap- 
pear in  the  policy,  be  interpolated  therein, 
and  then  that  upon  the  policy,  as  amended 
by  the  interpolation,  a  construction  be  put 
which  we  are  constrained  to  consider  un- 
warranted. 

We  conclude  that  assured,  when  he  sus- 
tained the  injury  which  caused  his  death, 
was  neither  "in"  nor  "on"  the  automobile, 
within  the  plain  language  and  meaning  of 
the  policy,  and  therefore  that  the  limit  of 
plaintiff's  recovery  is  the  single  indemnity 
provided  in  the  contract. 

It  results  that  the  case  should  be 
affirmed. 

All  concur. 

Petition  for  rehearing  denied  April  26, 
1918. 
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R.  W.  MARSHALL  et  al. 
v. 

B.  F.  BUSH,  Receiver  of  Missouri  Pacific 
Railway  Company,  Appt. 

(_  Neb.  — ,  167  N.  W.  59.) 

Carrier  —  mixed  train  —  right  to  oper- 
ate. 

1.  Ordinarily    the    discomforts,    dangers, 
and  inconveniences  connected  with  the  trans* 

Headnotes  by  Letton,  J. 
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portation  of  passengers  upon  freight  trains 
require  separate  trains  for  the  carriage  of 
freight  and  live  stock,  and  for  the  carriage 
of  passengers. 

For  other  cases,  see  Carriers,  II.  g,  1,  c,  in 
Dig.  1-62  N.  8. 

Same  —  duty  to  operate  at  loss. 

2.  It  may  become  necessary,  in  order  to 
furnish  proper  service,  that  a  railroad  com- 
pany be  required  to  operate  a  branch  line  at 
a  loss. 

For  other  cases,  see  Carriers,  IV.  d,  in  Dig. 
1-62  N.  8. 

Same  —  order  of  commission  —  reason- 
ableness. 

3.  An  order  of  a  railway  commission,  re- 
quiring a  railroad  company  to  furnish  sep- 
arate trains  for  freight  and  passenger  serv- 
ice, is  not  prima  facie  unreasonable,  but  if 
it  is  shown  that  the  installation  of  a  separ- 
ate passenger  train  would  render  the  opera- 
tion of  the  branch  line  unremunerative,  and 
it  is  conceded  that  both  passenger  and 
freight  business  within  the  state  do  not  pay 
expenses,  and  that  the  whole  interstate  sys- 
tem is  in  the  hands  of  a  receiver  on  account 
of  inability  to  pay  fixed  charges,  such  order 
may  violate  the  due  process  clause  of  the 
Constitution. 

For  other  cases,  see  Constitutional  Law,  II. 
b,  4,  a,  in  Dig.  1-62  N.  8. 

Evidence  —  judicial    notice  —  state   of 
war. 

4.  The  court  will  take  judicial  notice  that 
a  state  of  war  exists,  and  that  Congress  has 
placed  in  the  hands  of  the  government  the 
direction  and  operation  of  the  railroads  of 
the  country. 

For  other  cases,  see  Evidence,  I.  d,  in  Dia. 
1-62  N.  8. 

(March  16,  1918.) 

APPEAL  by  defendant  from  an  order  of 
the  State  Railway  Commission  requir- 
ing it  to  operate  a  passenger  train  each 
way  daily,  except  Sunday,  upon  a  certain 
branch.     Order  Bet  aside. 

Statement  by  Iietton,  J.: 

The  Missouri  Pacific  Railway  Company 
operates  a  line  of  railroad  from  Omaha  to 
Kansas  City  and  St.  Louis.  In  Nebraska 
the  road  runs  southward.  At  the  station 
of  Talmage  a  branch  line  runs  westward 
to  Crete  upon  the  main  line  of  the  Chicago, 
Burlington,  &  Quincy  Railroad  Company. 
The  length  of  this  branch  is  59  miles.  The 
towns  intervening  between  Crete  and  Tal- 

Note.  —  As  to  the  right  to  consider  entire 
return  of  a  railroad  company  in  passing 
upon  ite  duty  to  operate  a  branch  line  at  a 
loss,  see  annotation  to  Chesapeake  &  O.  R. 
Co.  v.  Public  Service  Commission,  L.R.A. 
1917F,  1193,  and  references  therein  to  anno- 
tations on  collateral  points. 
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mage  have  a  total  population  of  1,911.  At 
Hickman  a  line  of  the  Union  Pacific  Rail- 
road Company  and  a  main  line  of  the 
Chicago,  Burlington,  &  Quincy  Railroad 
Company  cross  the  Missouri  Pacific  The 
lines  of  the  Chicago,  Burlington,  &  Quincy 
Railroad  Company  nearly  parallel  the 
branch  under  consideration,  one  about  6 
miles  to  the  north  and  one  about  6  miles 
to  the  south  of  it.  These  lines  both  enter 
the  city  of  Lincoln,  as  do  the  Union  Pacific 
line  spoken  of  and  the  main  line  of  the 
Chicago,  Rock  Island,  &  Pacific  Railway 
Company,  which  crosses  this  branch  near 
the  town  of  Sprague.  The  branch  passes 
through  a  rich  and  well-settled  agricutural 
region,  but,  probably  largely  on  account 
of  the  fact  that  the  line  reaches  no  city  or 
large  town,  and  so  many  other  lines  near 
by  do  afford  such  accesB,  there  has  been 
very  little  passenger  traffic;  people  living 
along  the  line  at  points  not  reached  by 
other  railroads  usually  driving  6  or  8  miles 
to  the  north  or  south  to  reach  the  line  of 
the  Chicago,  Burlington,  &  Quincy  Rail- 
road Company. 

An  informal  petition  was  filed  with  the 
Nebraska  State  Railway  Commission  by  a 
number  of  citizens  of  Panama,  Auburn, 
Cook,  Douglas,  and  the  vicinity,  requesting 
better  passenger  service  on  this  branch. 
The  defendant  at  this  time  was  operating 
a  mixed  freight  and  passenger  train  each 
day  over  this  branch,  daily  except. Sunday. 
The  answer  sets  forth,  in  substance,  that 
the  railroad  company  is  now  in  the  hands 
of  a  receiver;  that  it  is  an  interstate  car- 
rier; that  it  has  annually,  since  1909,  suf- 
fered a  deficit  on  its  total  business  in 
Nebraska,  the  net  deficit  since  1909  to 
1916,  inclusive,  varying  from  $85,000  to 
nearly  $300,000;  and  that,  under  the 
Nebraska  Two-cent  Fare  Act,  it  is  com- 
pelled to  transport  passengers  at  an  actual 
loss. 

After  a  hearing  an  order  was  made  by 
the  Commission  that  a  passenger  train  be 
operated  daily  except  Sunday,  but  giving 
the  defendant  the  option  to  make  its  freight 
service  triweekly.  An  application  was 
afterwards  made  by  the  defendant  to  set 
aside  this  order,  and  allow  further  testi- 
mony to  be  taken.  This  was  done,  and 
after  the  hearing  the  Commission  found 
that  by  reason  of  the  nature  of  the  freight 
traffic  it  was  necessary  to  schedule  freight 
trains  on  this  branch  so  as  to  make  con- 
nection with  the  stock  train  on  the  main 
line  from  Kansas  City  to  Auburn;  that  it 
is  impossible  to  do  this  and  to  make  con- 
nection with  any  passenger  trains  on  the 
main  line  or  with  passenger  trains  on  the 
lines  of  the  Burlington  running  to  Lincoln; 
that  it  is  impossible  to  know   what  the 
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passenger  traffic  would  be  if  adequate  pas- 
senger trains  were  operated,  making  con- 
nections at  junction  points.  It  was  ordered 
that  the  defendant  install  and  operate  upon 
this  branch  a  passenger  train  each  way 
daily,  except  Sunday.  From  this  order 
defendant  appeals. 

Messrs.  Edward  J.  White,  Bftlie  P. 
Waggener,  J.  A.  O.  Kennedy,  and  Max- 
well V.  Beghtol,  for  appellant: 

An  order  of  a  commission,  which  by  its 
necessary  or  probable  operation  places  a 
burden  on  interstate  commerce,  is  violative 
of  the  commerce  clause  of  the  Constitution 
and  is  void. 

Henderson  v.  New  York  (Henderson  v. 
Wickham),  92  U.  S.  259,  268,  23  L.  ed. 
543,  547 ;  Hall  v.  De  Cuir,  95  U.  S.  485,  24 
L.  ed.  547;  Western  U.  Teleg.  Co.  v. 
Pendleton,  122  U.  S.  347,  30  L.  ed.  1187, 
1  Inters.  Com.  Rep.  306,  7  Sup.  Ct.  Rep. 
1126;  Wabash,  St.  L.  &  P.  R.  Co.  v. 
Illinois,  118  U.  S.  557,  573,  30  L.  ed.  244, 
249,  1  Inters.  Com.  Rep.  31,  7  Sup.  Ct. 
Rep.  4;  Bowman  v.  Chicago  &  N.  W.  R. 
Co.  125  U.  S.  405,  31  L.  ed.  700,  1  Inters. 
Com.  Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062; 
Minnesota  v.  Barber,  136  U.  S.  313,  322, 
329,  34  L.  ed.  455,  458,  461,  3  Inters.  Com. 
Rep.  185,  10  Sup.  Ct.  Rep.  862;  Brimmer 
v.  Rebman,  138  U.  S.  78,  81,  34  L.  ed.  862, 
863,  3  Inters.  Com.  Rep.  485,  11  Sup.  Ct. 
Rep.  213;  Covington  &  C.  Bridge  Co.  v. 
Kentucky,  154  U.  S.  204,  38  L.  ed.  962, 
4  Inters.  Com.  Rep.  649,  14  Sup.  Ct.  Rep. 
1087;  HouBton  &  T.  C.  R.  Co.  v.  Maves,  201 
U.  S.  321,  60  L.  ed.  772,  26  Sap.  Ct.  Rep. 
491;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Illinois,  177  U.  S.  514,  44  L.  ed.  868,  20 
Sup.  Ct.  Rep.  722;  Atlantic  Coast  Line  R. 
Co.  v.  Wharton,  207  U.  S.  328,  52  L.  ed. 
230,  28  Sup.  Ct.  Rep.  121;  Galveston,  H. 
&  S.  A.  R.  Co.  v.  Texas,  210  U.  S.  217, 
52  L.  ed.  1031,  28  Sup.  Ct.  Rep.  638; 
Western  U.  Teleg.  Co.  v.  Kansas,  216  U.  S. 
1,  54  L.  ed.  355,  30  Sup.  Ct.  Rep.  190; 
St.  Louis  Southwestern  R.  Co.  v.  Arkansas, 
217  U.  S.  136,  54  L.  ed.  698,  29  L.R.A. 
(N.S.)  802,  30  Sup.  Ct.  Rep.  476;  Chicago, 
B.  &  Q.  R.  Co.  v.  Railroad  Commission,  237 
17.  S.  220,  59  L.  ed.  926,  P.U.R.1915C,  309, 
35  Sup.  Ct.  Rep.  560. 

An  order  of  a  commission,  which  by  its 
probable  or  necessary  operation  will  com- 
pel a  public  service  company  to  utilize  its 
property  in  the  service  of  the  public  with- 
out a  reasonable  return  upon  the  fair  value 
of  the  property  thus  utilized,  is  violative 
of  the  prohibition  in  the  Constitution  of 
the  United  States,  against  the  taking  of 
property  for  public  use  without  compensa- 
tion. 


Smyth  v.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418;  Washington 
ex  rel.  Oregon  R.  &  Nav.  Co.  v.  Fairchild, 
224  U.  S.  510,  56  L.  ed.  863,  32  Sup.  Cfc. 
Rep.  535;  Minnesota  Rate  Cases  (Simpson 
v.  Shepard),  230  U.  S.  410,  57  L.  ed.  1546, 
48  L.R.A.<N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18;  Washington  ex 
rel.  Oregon  R.  &  Nav.  Co.  v.  Fairchilds, 
224  U.  S.  510,  56  L.  ed.  863,  82  Sup. 
Ct.  Rep.  535;  Mississippi  R.  Commission 
v.  Mobile  A  O.  R.  Co.  244  U.  S.  888, 
61  L.  ed.   1216,  37   Sup.   Ct.  Rep.  602. 

Messrs.  Willis  E.  Reed,  Attorney  Gen- 
eral, and  John  Ii.  Outright,  Assistant 
Attorney  General,  for  the  State: 

The  order  of  the  Commission  was  neces- 
sary and  reasonable  on  the  facts  produced 
in  evidence,  was  no  more  than  was  required 
to  secure  adequate  service,  and  was,  there- 
fore entirely  constitutional. 

Missouri  P.  R.  Co.  v.  Kansas,  216  U.  S. 
262,  64  L.  ed.  472,  30  Sup.  Ct.  Rep.  330; 
Atlantic  Coast  Line  R.  Co.  v.  North  Care* 
Una  Corp.  Commission,  206  U.  S.  1,  51 
L.  ed.  933,  27  Sup.  Ct.  Rep.  585,  11  Ann. 
Cas.  398. 

Mr.  Hugh  lid  Master,  for  appellees. 

Letton,  J.,  delivered  the  opinion  of  the 
court: 

Four  errors  are  assigned:  (1)  That  the 
evidence  does  not  sustain  the  order  of  the 
Commission  as  to  inadequacy  of  service; 
(2)  that  the  trains  required  cause  an  un- 
reasonable burden  to  be  placed  upon  the 
interstate  business  of  defendant;  (3)  that 
the  receipts  from  the  operation  of  the 
trains  would  be  so  light  compared  with  the 
expense  of  operation  as  to  be  confiscatory; 
(4)  that  the  order  is  unreasonable,  denies 
the  equal  protection  of  the  law  to. the  rail- 
road company,  and  deprives  it  of  its  prop- 
erty without  due  process  of  law. 

By  the  decisions  of  the  United  States 
Supreme  Court  in  the  cases  of  Chesapeake 
&  0.  R.  Co.  v.  Public  Service  Commission, 
242  U.  S.  603,  61  L.  ed.  520,  37  Sup.  Ct. 
Rep.  234;  Wisconsin,  M.  &  P.  R.  Co.  v. 
Jacobson,  179  TJ.  S.  287,  45  L.  ed.  194,  21 
Sup.  Ct.  Rep.  115;  Atlantic  Coast  Line 
R.  Co.  v.  North  Carolina  Corp.  Commis- 
sion, 206  U.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct. 
Rep.  5S5,  11  Ann.  Cas.  398;  and  Missouri 
P.  R.  Co.  v.  Kansas,  216  U.  S.  262,  54 
L.  ed.  472,  30  Sup.  Ct.  Rep.  330  the  fol- 
lowing principles  seem  to  be  definitely 
established:  By  the  acceptance  of  a 
charter  which  confers  upon  it  the  power  of 
eminent  domain  and  other  valuable  privil- 
eges, a  railroad  company  assumes  certain 
duties.  It  must  exercise  the  functions  for 
which  it  was  organized,  and  in  considera- 
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tion  of  which  the  privileges  were  conferred. 
Under  the  Statute  of  1866,  in  force  until 
1913,  railroad  corporations  were  required 
to  "furnish  sufficient  accommodations  for 
the  transportation  of  passengers  and 
freight/'  and  it  was  required  also  that 
every  such  corporation  "shall  take,  trans- 
port, and  discharge  all  passengers  to  and 
from  such  stations  as  the  trains  stop  at, 
from  or  to  all  places  and  stations  upon 
their  said  road,  on  the  due  payment  of 
fare  or  freight  bill."  Rev.  Stat.  1866,  chap. 
25,  S  121  (Anno.  Stat.  1911,  §  10596). 
They  were  also  made  liable  in  damages  for 
refusal  to  transport  any  property  or  pas- 
senger. Rev.  Stat  1866,  chap.  25,  §  122 
(Rev.  Stat.  1913,  §  6059).  Long  before 
the  defendant  railroad  company  entered 
the  state,  these  provisions,  which  really  are 
merely  declaratory  of  the  common  law, 
imposed  fixed  duties  upon  every  railroad 
corporation  seeking  to  do  business  in  the 
state,  and  defendant,  by  accepting  the 
benefits  of  the  statute,  assumed  the  burdens 
imposed'  thereby.  Railroads  are  public 
highways,  and  the  right  and  duty  of  the 
government  to  regulate  the  conduct  and 
business  of  railroad  corporations  have  been 
founded  on  that  fact.  In  relation  to  all 
highways  the  duty  of  regulation  is  govern- 
mental in  its  nature.  It  is  because  they 
are  exercising  a  governmental  function 
that  the  power  of  eminent  domain  is  given 
to  them.  But  the  government  cannot  re- 
quire a  railroad  corporation  to  carry  on 
the  duties  imposed  by  its  acceptance  of 
its  charter,  and  at  the  same  time,  by  the 
imposition  of  unreasonable  and  confiscatory 
rates,  deprive  it  of  its  property  without 
due  process  of  law. 

There  is  a  distinction,  however,  between 
imposing  the  duty  of  service  and  the  regu- 
lation of  rates.  It  may  become  necessary, 
in  order  to  furnish  proper  service  as  re- 
quired under  the  charter,  that  a  railroad 
company  be  required  to  operate  a  branch 
line  at  a  loss,  or  to  furnish  certain  other 
service  for  less  than  actual  cost.  It  is  also 
true  that  the  nature  and  extent  of  the 
existing  facilities  furnished  by  a  railroad 
company  must  be  considered  in  determin- 
ing whether  a  requirement  that  such 
facilities  be  increased  is  just  and  reason- 
able. If  it  were  shown  that  the  enforce- 
ment of  the  order  would  so  affect  the 
general  scheme  of  the  operation  of  the 
entire  system  that  it  would  inevitably 
require  its  operation  at  a  loss,  then  the 
order  might  be  considered  so  unreasonable 
as  to  violate  the  14th  Amendment,  United 
States  Constitution.  Chesapeake  &  O.  R. 
Co.  v.  Public  Service  Commission,  242 
U.  S.  603,  61  L.  ed.  520,  37  Sup.  Ct.  Rep. 
234. 
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Ordinarily  the  known  discomforts,  disad- 
vantages,   dangers,    and    annoyances    con- 
nected   with    the    transportation    of    pas- 
sengers upon  freight  trains  require  separate 
trains  for  the  carriage  of  freight  and  live 
stock,  and  for  the  carriage  of  passengers. 
A    full   discussion    of    this    point   may   be 
found    in    People    ex    rel.    Cantrell   v.   St. 
Louis  A.  &  T.  H.  R.  Co.   176  111.  512,  35 
L.R.A.   656,  45  N.   E.   824,  52  N.   E.  292, 
and  in  Missouri  P.  R.  Co.  v.  Kansas,  216 
U.  S.  262,  54  L.  ed.  472,  30  Sup.  Ct.  Rep. 
336.     We  agree  with  the  doctrine  of  these 
cases.      The    legislature    of    Nebraska    has 
evidently  taken  the  same  view,  as  it  has 
provided,  in  the  act  specifying  the  neces- 
sary equipment  to  be  placed  upon  gasolene 
motor  cars  or  gasolene  trains   (Laws  1909, 
chap.   97),   that  the  State  Railway   Com- 
mission  shall    have   the   power    to    release 
any   railway   company   from   such   require 
ment    "on    new    roads    where    steam    pas- 
senger trains  have  not  been  regularly  run 
until    such    time    as    the    business    will 
warrant   better    service    also    on    parts    of 
roads  where  at  least  one  steam  passenger 
train  has  run,  which  makes  regular  stops 
at  least  six  days  in  the  week;    provided, 
mixed   freight   and   passenger   trains   shall 
not  be  considered  passenger  trains."     Rev. 
Stat.  1913,  §  5986. 

Prima  facie,  therefore,  an  order   requir- 
ing proper  facilities   to  be  furnished   pas- 
sengers  is   reasonable.      It   is   shown    that 
the   expense   of   operating   this    train   will 
amount  to  more  than  $22,000  a  year.     It 
is  very  doubtful  whether  the  operation  of 
a   passenger   train   will   pay   expenses   for 
many   years,   unless   defendant    is    allowed 
to  increase  its  rates.     It  is  clear   it  will 
not  be  presently  remunerative.     The  mere 
fact  that  the  rendition  of  a  certain  class 
of  service  by  a  railroad  company  may  be 
unremunerative  is  not  sufficient  to  relieve 
it  from  the  duty  of  furnishing  the   same. 
Crom  v.  Chicago  B.  &  Q.  R.  Co.    84  Neb. 
607,  26  L.R.A.(N.S.)    1022,  122  N.   W.  31; 
Davison  v.   Chicago  &  N.  W.   R.    Co.    100 
Neb.  462,  L.R.A.1917C  135,  160  N.  W.  877. 
As  pointed  out  in  Atlantic  Coast   Line  R. 
Co.   v.   North  Carolina  Corp.   Commission, 
206  U.   S.    1,  51   L.   ed.   933,  27    Sup.    Ct. 
Rep.   585,  11  Ann.   Cas.   398,  and    in   Mis- 
souri P.  R.  Co.  v.  Kansas,  216  U.   S.  262, 
54  L.  ed.  472,  30  Sup  Ct.  Rep.  330,  there 
is  a  distinction  between   requiring    service 
to  be  performed  upon  a  portion   of   a  rail- 
road system  at  a  loss,  and  the  fixing  of  a 
schedule  of  rates  for  transportation  so  un- 
reasonably   low    as    to    require    the    whole 
system  to  be  operated  at  confiscatory  rates. 
In  the  one  case  the  loss  incidental  to  the 
operation   of   a   portion   of  the   system   in 
the  prescribed  manner  may  be   met   by    a 
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readjustment    of    train    service,    or    other 
economies  on    other   parts   of   the   system, 
whereas  inadequate  rates  applying  to  the 
whole  system  must  inevitably  result  in  a 
form  of  confiscation  forbidden  by  the  Con- 
stitution of  the  United  States.     Smyth  v. 
Ames,  169  U.  S.  466,  526,  42  L.  ed.  819, 
S42,  18  Sup.  Ct.  Rep.  418;   Chesapeake  & 
0.  R.  Co.  v.  Public  Service  Commission,  242 
C.  S.  603,  61  L.  ed.  520,  37  Sup.  Ct.  Rep. 
234.    It   is    undisputed   that   the    returns 
from  the  operation  of  defendant's  lines  in 
Nebraska  are  not  compensatory;   it  seems 
to  be  conceded  that  being  unable  to  pay 
the  interest  on  its  bonded  debt  and  other 
charges  the   corporation   is   in   the   hands 
of  a  receiver,  and  that  the  whole  system 
is  unremunerative.     These  conditions,   de- 
fendant insists,  bring  the  case  within  the 
principles   of   Smyth   v.   Ames,   supra.     If 
the  defendant  were  at  liberty  to  raise  its 
ntes  to  cover  the  increased  cost  of  opera- 
tion, this   argument  would  have  no  force, 
'nit  it  has  been  decided  that,  the  legisla- 
ture having  fixed  the  rates,  the  state  Rail- 
way Commission  is  without  power  to  alter 
them.    State  ex  rel.  Missouri  P.  R.  Co.  v. 
Clarke,  98   Neb.  566,   153  N.  W.   623.     It 
would  be  a  violation  of  the  statute  if  the 
defendant  did  so. 

Since  the   rendition   of   the   order   com- 
plained of,  a  condition  has  arisen  of  which 


the  court  is  justified  in  taking  judicial 
notice.  The  country  is  now  in  a  state  of 
war,  and  the  government  of  the  United 
States  has  assumed  control  over  the  opera- 
tion of  the  railroads.  There  is  a  deficiency 
in  motive  power  and  of  cars,  and  a  short- 
age of  men.  To  take  the  necessary  engines 
and  rolling  stock  to  operate  this  train  may 
decrease  to  that  extent  the  facilities  of 
defendant  for  the  patriotic  duty  which  is 
imposed  upon  it,  of  doing  everything  pos- 
sible to  meet  the  demands  in  the  trans- 
portation field  imposed  by  the  new  condi- 
tions. Without  deciding  that  the  order 
was  unreasonable  when  made — though  in- 
clined to  so  hold — we  are  reluctant  to  sus- 
tain it  under  these  circumstances.  We 
have  concluded  that  the  order  should 
remain  in  abeyance  until  an  opportunity 
is  given  to  the  Railway  Commission  to 
consider  how  far  the  order  may  impinge 
upon  the  powers  given  by  Congress  to  the 
Director  General  of  Railways  over  the 
operation  of  the  railroads  during  the  war, 
and  whether,  under  the  present  conditions, 
the  order  should  not  be  vacated.  The  order 
is  set  aside  and  the  matter  remanded  to 
the  state  Railway  Commission  for  further 
hearing  and  consideration. 

Sedgwick,  J.,  not  sitting. 


NEW  HAMPSHIRE  SUPREME 
COURT. 

J.  T.  CARR  et  al. 
v. 

MAINE   CENTRAL  RAILROAD. 

(—  N.  H.  — ,  102  Atl.  632.) 

Courts  —  jurisdiction  —  action        for 
breach  of  contract. 

1.  A  state  court  has  jurisdiction  of  an 
action  to  hold  a  carrier  liable  for  failure  to 
perform  its  agreement  to  present  the  neces- 

Note.  —  Cabb  v.  Maine  C.  R.  Co.  su- 
pra, appears  to  be  the  only  case  passing 
upon  the  question  of  liability  of  a  public 
^rviee  corporation  for  failure  to  present  a 
claim  for  reparation  to  a  public  service  com- 
mission, after  promising  to  do  so. 

For  cases  passing  upon  the  general  ques- 
tion of  right  of  action  for  fraud  or  deceit 
causing  loss  of  remedy,  see  annotation  to 
Whitman  v.  Seaboard  Air  Line  R.  Co.  L.R.A. 
1917F,  719. 

The  subject  of  waiver  by  carrier  of  con- 
tractual rights  under  interstate  shipments 
as  an  unlawful  discrimination  among  ship- 
pers is  discussed  in  the  annotation  to  South- 
ern R.  Co.  v.  Lewis  &  A.  Co.  L.RA.1918C, 

m. 


sary   papers   to   the   Interstate   Commerce 
Commission,  and  secure  its  assent  to  a  re- 
fund  of  an   overcharge  for   freight  trans- 
portation. 
For  other  cases,  see  Courts,  II,  a,  1,  in  Dig. 

1-62  N.  8. 
Same  —  failure    to    present    papers    to 

Commission  —  liability. 

2.  A  carrier  is  liable  in  tort  for  failure, 
until  too  late,  to  do  what  the  average  man 
would  have  done  to  perform  its  undertaking, 
after  accepting  the  necessary  papers,  to  pre- 
sent them  to  the  Interstate  Commerce  Com- 
mission, and  procure  its  assent  to  the  re- 
fund of  an  overcharge  for  freight  trans- 
portation. 

(November  6,  1917.) 

EXCEPTIONS  by  defendant  to  an  order 
of  the  Superior  Court  for  Coos  County 
overruling  a  demurrer  to  the  declaration  in 
an  action  brought  to  recover  damages  for 
breach  of  a  contract  to  procure  the  assent 
of  the  Interstate  Commerce  Commission  to 
the  refund  of  an  overcharge  for  the  trans- 
portation of  freight.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Drew,  Shurtleff,  Morris,  A 
Oakes,  for  defendant: 
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The  state  court  has  no  jurisdiction  of 
the  subject-matter. 

Holden  v.  Maine  C.  R.  Co.  77  N.  H.  397, 
92  Atl.  334;  Kansas  City  Southern  R.  Co. 
v.  Hanley,  187  U.  S.  617,  47  L.  ed.  333,  23 
Sup.  Ct.  Rep.  214;  Pennsylvania  R.  Co.  v. 
Clark  Brothers  Coal  Min.  Co.  238  U.  S.  466, 
59  L.  ed.  1406,  35  Sup.  Ct.  Rep.  896;  Penn- 
sylvania R.  Co.  v.  Puritan  Coal  Min.  Co.  237 
U.  S.  121,  59  L.  ed.  867,  35  Sup.  Ct.  Rep. 
484;  Mitchell  Coal  &  Coke  Co.  v.  Pennsyl- 
vania R.  Co.  230  U.  S.  247,  259,  57  L.  ed. 
1472,  1477,  33  Sup.  Ct.  Rep.  916;  Robin- 
son v.  Baltimore  &  O.  R.  Co.  222  U.  S.  506, 
56  L.  ed.  288,  32  Sup.  Ct.  Rep.  114;  Mor- 
risdale  Coal  Co.  v.  Pennsylvania  R.  Co. 
230  U.  S.  304,  57  L.  ed.  1494,  33  Sup.  Ct. 
Rep.  938. 

Defendant's  promise  to  apply  to  the 
Commission  does  not  furnish  a  cause  of 
action. 

Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  204  U.  S.  426,  51  L.  cd.  553,  27  Sup. 
Ct.  Rep.  350,  9  Ann.  Cas.  1075;  McDuffee 
v.  Portland  &  R.  R.  Co.  52  N.  H.  430,  13 
Am.  Rep.  72;  Baker  v.  Boston  &  M.  R.  Co. 
74  N.  H.  106,  124  Am.  St.  Rep.  937,  65  Atl. 
386,  12  Ann.  Cas.  1072;  Messenger  v.  Penn- 
sylvania R.  Co.  36  N.  J.  L.  407,  13  Am. 
Rep.  457;  Armour  Packing  Co.  v.  United 
States,  209  U.  S.  56,  52  L.  ed.  681,  28  Sup. 
Ct.  Rep.  428;  Indianapolis,  D.  &  S.  R.  Co. 
v.  Ervin,  118  III.  250,  59  Am.  Rep.  369, 
8  N.  E.  862. 

Mr.  H.  J.  Holden,  for  plaintiffs: 

The  contract  of  agency,  in  which  defend- 
ant agreed  to  perform  a  service  for  plain- 
tiffs in  consideration  of  the  confidence  the 
plaintiffs  placed  in  it,  is  a  sufficient  founda- 
tion for  the  suit,  and  is  within  the  juris- 
diction of  the  state  courts. 

Hammond  v.  Hussey,  51  N.  H.  40,  12 
Am.  Rep.  41. 

Young,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  bases  its  demurrer  on 
(1)  the  nature  of  the  plaintiffs'  cause  of 
action,  and  (2)  the  character  of  the  agree- 
ment they  allege  it  made  with  them. 

The  plaintiffs  allege,  in  substance,  that 
the  defendant  charged  them  more  for  haul- 
ing four  cars  of  pulp  wood  than  they  had 
been  accustomed  to  pay,  and  that,  when 
they  claimed  a  rebate,  informed  them  that 
the  rate  had  been  raised  by  mistake,  but 
that  it  could  not  allow  their  claim  unless 
they  obtained  the  assent  of  the  Interstate 
Commerce  Commission;  that  if  they  would 
execute  the  necessary  papers  it  would 
undertake  to  procure  the  assent  of  the 
Commission  to  the  allowance  of  their 
claim;  that  they  executed  the  necessary 
papers   and   gave   them   to   the   defendant, 

L.R.A.1918E. 


but  that  it,  either  negligently  or  fraudu- 
lently, failed  to  act  in  the  matter  until 
after  the  time  within  which  the  Commis- 
sion could  give  its  consent  had  expired 
The  fault  with  which  the  declaration 
charges  the  defendant  is  its  failure  to  do 
what  the  average  man  would  have  done 
if  he  had  undertaken  to  procure  the  assent 
of  the  Commission  to  the  allowance  of  the 
plaintiffs'  claim;  not  its  failure  to  per- 
form a  duty  imposed  on  it  by  the  Federal 
statutes  entitled,  "An  Act  to  Regulate 
Commerce."  Act  Feb.  4,  1887,  chap.  104, 
24  Stat,  at  L.  379,  Comp.  Stat.  1916, 
§  8563.  In  other  words,  the  plaintiffs 
allege  that  they  have  been  damaged  by 
the  defendant's  failure  to  perform  a  duty 
imposed  on  it  by  the  common  law, — not  a 
Federal  statute.  Since  this  is  so,  there  is 
no  merit  in  the  defendant's  contention  that 
the  courts  of  this  state  have  no  jurisdiction 
of  the  plaintiffs'  cause  of  action. 

This  also  disposes  of  the  defendant's  con- 
tention that  the  plaintiffs  cannot  recover 
because  the  agreement  they  allege  it  made 
is  one  that  it  could  not  legally  make,  and 
that  it  had  no  consideration  to  support  it, 
for,  as  has  already  appeared,  their  declara- 
tion sounds  in  tort.  In  other  words,  they 
are  not  seeking  to  enforce  the  agreement 
they  allege  the  defendant  made,  but  to 
recover  the  damages  they  sustained  because 
of  its  fraudulent  or  negligent  failure  to  do 
what  the  average  man  would  have  done  if 
he  had  undertaken  to  procure  the  assent 
of  the  Commission  to  the  allowance  of 
their  claim.  In  short,  the  office  of  the 
allegation  that  the  defendant  agreed  to 
procure  the  assent  of  the  Commission  is 
not  to  set  forth  the  foundation  on  which 
the  plaintiffs  rest  their  cause  of  action, 
but  to  show  how  they  came  to  rely  on  it 
to  procure  the  assent  of  the  Commission  to 
the  allowance  of  their  claim. 

The  question,  therefore,  and  the  only 
question  of  law  raised  by  the  defendant's 
exception,  is  whether  the  common  law 
imposes  the  duty  of  using  average  care  on 
those  who  undertake  to  perform  a  service 
for  them.  The  common  law  imposes  that 
duty  on  every  member  of  the  community 
for  the  benefit  of  all  those  with  whom  he 
comes  in  contact,  regardless  of  whether  he 
is  or  is  not  to  be  compensated  for  his 
services.  Coggs  v.  Bernard,  2  Ld.  Raym. 
909,  92  Eng.  Reprint,  107;  Edwards  v. 
Lamb,  69  N.  H.  599,  60  L.R.A.  160,  45  Atl. 
480. 

It  follows  that  if  the  defendant  accepted 
the  papers  evidencing  the  plaintiffs'  claim 
for  the  purpose  of  forwarding  them  to  the 
Commission,  it  then  and  there  became  its 
duty  to  do  what  the  average  man  would 
do  in  that  situation.    Pittsfield  Cottonwear 
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Mfg.  Co.  v.  Pittsfield  Shoe  Co.  71  N.  H. 
522,  533,  60  L.R.A.  116,  53  Atl.  807,  13 
Am.  Xeg.  Rep.  363.  In  other  words,  not- 
withstanding the  defendant  owed  the  plain- 
tiffs no  duty  in  respect  to  procuring  the 
asaent  of  the  Commission  to  the  allowance 
of  their  claim,  still,  when  it  undertook  to 
perform  that  service  for  them,  the  law 
then  and  at  that  instant  imposed  on  it  the 
duty  of  doing  what  the  average  man  would 
do  in  that  situation,  and  it  is  no  answer 
to  an  action  to  recover  damages  caused  by 
its  failure  to  perform  that  duty,  to  show 


that  it  was  not  to  be  paid  for  what  it 
undertook  to  do.     Coggs  v.  Bernard,  supra. 

If,  therefore,  the  plaintiffs  show  that  the 
defendant  accepted  the  papers  evidencing 
their  claim  for  the  purpose  of  forwarding 
them  to  the  Commission,  and  then  did  or 
omitted  to  do  something  the  average  man 
would  not  have  done  or  omitted,  they  can 
recover  all  the  damage  they  sustained  as 
the  result  of  such  failure,  provided  no  fault 
of  theirs  contributed  to  produce  their  loss. 

Defendant's  exception  overruled. 

All  concur. 


OKLAHOMA  SUPREME  COURT 
(Division  No.  2.) 

PACIFIC  MUTUAL  LIFE  INSURANCE 
COMPANY  OF  CALIFORNIA,  Plff.  in 
Err., 

v. 

allen  Mcdowell. 

(42  Okla,  300,  141  Pac.  273.) 

Insurance  —  default     in     premiums  — 

wairer. 

1.  Where  a  policy  insures  against  acci- 
dent for  a  period  of  one  month  only,  but 
provides  that  it  may  be  renewed  and  kept 
in  force  from  month  to  month  by  the  pay- 
ment of  monthly  premiums  on  a  certain 
day  of  each  month,  and  that  it  shall  be  void 
and  of  no  force  and  effect  if  such  payments 
are  not  made  on  or  before  the  day  men- 
tioned in  the  policy,  such  forfeiting  provi- 

Headnotes  by  Habbison,  C. 

Note. —The  question  as  to  the  effect  of 
tne  custom  to  receive  premiums  or  assess- 
ments after  maturity,  as  a  waiver  of  the 
failure  to  pay  at  maturity,  is  considered  in 
many  of  the  cases  cited  in  notes  to  Royal 
Highlanders  v.  Scovill,  4  L.R.A.(N.S.)  421} 
Bixler  v.  Modern  Woodmen,  38  L.R.A.  (N.S.) 
■571;  and  Hartman  v.  National  Council, 
S.  L.  S.  L.R.A.1915E,  152.  Those  notes  deal 
with  the  waiver  by  an  officer  of  a  subordi- 
nate lodge  of  forfeiture  for  nonpayment  of 
assessments;  but  cases  therein  cited,  which 
hold  that  a  custom  of  a  subordinate  lodge 
to  apply  premiums  or  assessments  after  ma- 
turity is  a  waiver,  would  seem  to  be  au- 
thority on  the  general  question,  irrespective 
of  the  question  of  the  authority  of  subordi- 
nate lodges;  although,  of  course,  cases  hold- 
ing that  such  a  custom  on  the  part  of  the 
officers  of  a  subordinate  lodge  would  not 
amount  to  a  waiver  would  not  necessarily 
be  authority  against  the  effect  of  such  a 
custom,  where  no  question  of  the  authority 
of  the  subordinate  lodge  was  involved. 

Many  other  questions  in  relation  to  es- 
toppel or  waiver  by  insurer  are  treated  in 
notes  cited  in  the  L.R.A.  Indexes  under 
tbe  title,  •Insurance,"  subtitle,  "Estoppel; 
waiTer." 
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sions,  being  inserted  solely  for  the  benefit 
of  the  insurance  company,  may  be  waived 
by  the  company  if  it  so  desires;  and  such 
waiver  on  the  part  of  the  insurance  com- 
pany may  be  inferred  from  acts,  as  well  as 
words. 

For  other  cases,  see  Insurance,  V.  b,  1,  in 
Dig.  1^52  N.  8. 

Same  —  custom  as  to  payments. 

2.  Although  a  policy  may  provide  for  the 
payment  of  monthly  premiums  on  or  before 
12  o'clock  noon  of  the  1st  day  of  each 
month,  and  that  all  premiums  Are  due  with- 
out grace  at  the  time  specified,  and  that  the 
policy  shall  be  void  unless  such  premiums 
are  so  paid,  and  contains  the  further  pro- 
vision that  no  alterations  or  waiver  of  the 
contract  shall  be  valid  unless  made  in  writ- 
ing at  the  company's  home  office  and  signed 
by  the  president  or  vice  president  and  secre- 
tary or  assistant  secretary,  yet  if  such  com- 
pany, in  dealing  with  a  certain  class  of 
policyholders  in  a  certain  district,  estab- 
lishes a  custom  with  such  policyholders  of 
accepting  the  premium  payments  at  a  later 
date  because  of  the  fact  that  such  policy- 
holders received  their  monthly  pay  at  a 
later  date,  and  receives  such  premiums  and 
appropriates  them  and  recognizes  the  poli- 
cies as  continuing  in  force  by  accepting  the 
premiums,  such  acts  on  the  part  of  the 
company  constitute  a  waiver  of  the  provi- 
sion that  the  policy  shall  be  void  unless  the 
premiums  are  paid  on  the  first  day  of  the 
month. 

For  .other  cases,  see  Insurance,  V,  o,  5,  d, 

in  Dig.  1-62  N.  8. 
Same  —  retention  of  premiums. 

3.  Where  such  monthly  premiums  are  col- 
lected and  retained  by  the  company  month 
after  month,  and  the  policies  continued  in 
force,  such  acts  constitute  a  waiver  on  the 
part  of  the  company  itself,  and  not  a  waiver 
on  the  part  of  its  local  agents  and  collectors. 
For  other  cases,  see  Insurance,  V.  b,  5,  d, 

in  Dig.  1-52  N.  8. 
Same  —  salary     payments  —  accommo- 
dation. 

4.  Plaintiff  took  out  a  monthly  accident 
policy  which  provided  for  payment  of  the 
premiums  at  noon  of  the  1st  day  of  each 
month.  He  was  a  laborer  in  the  oil  fields 
and  received  his  pay  usually  about  the  15th 
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of  the  month,  and  paid  the  premiums  on  his 
policy  from  the  15th  to  the  25th  of  each 
month  for  a  period  of  four  or  Ave  months, 
during  which  time  the  company  had  re- 
ceived and  appropriated  same,  without  any 
remonstrance  or  objection.  This  custom 
was  followed  with  ail  plaintiff's  colaborers 
in  the  oil  field,  because  they  received  their 
pay  late  in  the  month.  This  is  held  to. con- 
stitute a  waiver  of  the  provisions  that  the 
premiums  should  be  paid  before  noon  of  the 
1st  day  of  each  month,  and  the  company 
cannot  escape  liability  for  an  accident  oc- 
curring previous  to  the  day  on  which  it  had 
been  its  custom  to  receive  the  premiums. 
For  other  cases,  see  Insurance,  V.  6,  5,  d, 
in  Dig.  1-52  N.  S. 

(January  19,  1914.) 

ERROR  to  the  Superior  Court  for  Okla- 
homa County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  upon  an  acci- 
dent  insurance  policy.     Affirmed. 

The  facts  are  stated  in  the  Commis- 
sioner's opinion. 

Messrs.  D.  B.  Welty  and  H.  A.  Wilkin- 
son, for  plaintiff  in  error: 

There  is  no  evidence  in  this  case  that  in 
any  way  modifies  or  changes  the  conditions 
of  the  policy. 

Moore  v.  Mutual  Reserve  Fund  Life 
Asso.  133  Mich.  526,  95  N.  W.  575; 
Franklin  L.  Ins.  Co.  v.  McAfee,  28  Ky.  L. 
Rep.  676,  90  S.  W.  216;  Bryan  v.  National 
L.  Ins.  Asso.  21  R.  I.  149,  42  Atl.  513; 
Klein  v.  New  York  L.  Ins.  Co.  104  U.  S. 
88,  26  L.  ed.  662;  Catoir  v.  American  L. 
Ins.  &  T.  Co.  33  N.  J.  L.  487. 

The  evidence  shows  that  plaintiff  had 
full  knowledge  of  the  terms  of  the  policy, 
and  that  his  acts  show  that  he  believed 
prompt  payment  within  the  time  specified 
was  essential  to  the  validity  of  the  policy. 

Metropolitan  L.  Ins.  Co.  v.  McGrath,  52 
N.  J.  L.  358,  19  Atl.  386;  Thompson  v. 
Fidelity  Mut.  L.  Ins.  Co.  116  Tenn.  557, 
6  L.R.A.(N.S.)  1039,  115  Am.  St.  Rep. 
823,  92  S.  W.  1098;  Industrial  Mut.  In- 
demnity Co.  v.  Thompson,  83  Ark.  575,  10 
L.R.A.(N.S.)  1074,  119  Am.  St  Rep.  149, 
104  S.  W.  200. 

The  court  erred  in  assuming  that,  by 
reason  of  a  claim  having  been  made  for  a 
prior  injury,  the  company  became  indebted 
to  plaintiff,  and  by  telling  the  jury  that 
the  law  automatically  applied  the  same  to 
the  payment  of  premiums. 

Caywood  v.  Supreme  Lodge,  171  Ind. 
410,  23  L.R.A.(N.S.)  304,  131  Am.  St.  Rep. 
253,  86  N.  E.  482,  17  Ann.  Cas.  503. 

The  supplemental  petition  does  not  state 
sufficient  facts  to  constitute  a  cause  of 
action   against  the  defendant. 

Manhattan  L.  Ins.   Co.   v.   Hoelzle,  Fed. 


|  Cas.     No.     9,025;     Caywood     v.    Supreme 
Lodge,  K.  L.  H.  supra. 

Messrs.  V.  E.  Mclnnis,  M.  E.  Turner, 
and  A.  F.  Moss,  for  defendant  in  error: 

The  collection  agents  stood  in  the  place 
of  the  company  as  general  agents,  without 
any  restriction  of  authority. 

Armstrong  v.  Crump,  25  Okla.  452,  106 
Pac.  855;  McCabe  &  S.  Constr.  Co.  v. 
Wilson,  17  Okla.  360,  87  Pac.  320. 

The  agent  of  an  insurance  company  may 
waive  the  forfeiture  of  an  insurance  policy, 
even  though  the  policy  in  its  terms  pro- 
vides that  a  waiver  may  only  be  in  writing 
signed  by  the  officers  of  the  company  at 
the  home  office. 

St.  Paul  F.  &  M.  Ins.  Co.  v.  Cooper,  25 
Okla.  38,  105  Pac.  198;  James  v.  Mutual 
Reserve  Fund  Life  Asso.  148  Mo.  1,  49 
S.  W.  978;  Nickell  v.  Phoenix  Ins.  Co.  144 
Mo.  420,  46  S.  W.  435;  2  Joyce,  Ins.  §  1356; 
1  May,  Ins.  240. 

If  the  company  received  premiums  with- 
out objection,  and  without  calling  atten- 
tion to  the  fact  that  they  were  payable 
sooner,  the  company  waived  its  right  to 
insist  on  forfeiture  of  the  policy  by  reason 
of  nonpayment  when  due,  clauses  in  the 
policy  to  the  contrary  notwithstanding. 

Hartford  Life  Annuity  Ins.  Co.  v.  Unsell, 
144  U.  S.  439,  36  L.  ed.  496,  12  Sup.  a 
Rep.  671;  James  v.  Mutual  Reserve  Fund 
Life  Asso.  t8  Mo.  1,  49  S.  W.  978;  Mor- 
gan v.  Northwestern  Mut.  L.  Ins.  Co.  7 
Ann.  Cas.  385,  note;  Morgan  v.  North- 
western Nat.  L.  Ins.  Co.  42  Wash.  10,  84 
Pac.  412,  7  Ann.  Cas.  382;  Lord  v.  National 
Protective  Soc.  129  Mich.  335,  88  N.  W. 
876;  McQuillan  v.  Mutual  Reserve  Fund 
Life  Asso.  112  Wis.  665,  56  L.R.A.  233, 
88  Am.  St.  Rep.  986,  87  N.  W.  1071,  88 
N.  W.  925;  2  Joyce,  Ins.  §  1356;  1  May, 
Ins.  §§   134,  135. 

The  acceptance  of  a  premium  by  a  gen- 
eral agent  with  knowledge  of  some  act  or 
breach  on  which  forfeiture  could  have  been 
claimed  estops  the  company  from  after 
wards  claiming  forfeiture. 

St.  Paul  F.  &  M.  Ins.  Co.  v.  Cooper,  25 
Okla.  38,  105  Pac.  199;  Masonic  Mut.  Ben. 
Asso.  v.  Beck,  77  Ind.  203,  40  Am.  Rep. 
295;  Rayburn  v.  Pennsylvania  Casualty 
Co.  138  N.  C.  379,  107  Am.  St.  Rep.  548, 
50  S.  K.  762;  Morris  v.  Travelers'  Ins. 
Co,  —  Tex.  Civ.  App.  — ,  43  S.  W.  898; 
10  Am.  &  Eng.  Enc.  Law,  940. 

A  general  agent  keeps  a  policy  in  force 
by  accepting  premium  with  knowledge  of 
the  facts,  after  an  injury  or  loss.  The 
acceptance  of  the  premium  waives  the  for- 
feiture and  estops  the  company. 

St.  Paul  F.  &  M.  Ins.  Co.  v.  Cooper, 
25  Okla.  38,  105  Pac.  199. 


L.R.A.1918E. 


PACIFIC  MUTUAL  LIFE  INS.  CO.  v.  MCDOWELL. 


393 


The  evidence  introduced  without  objec- 
tion was  undisputed  that  J.  E.  Shipp  was 
the  general  agent  of  the  company. 

Armstrong  v.  Crump,  25  Okla.  452,  106 
Pac.  855. 

It  was  the  duty  of  the  insurance  com- 
pany to  apply  to  the  payments  of  premiums 
falling  due  so  much  of  any  sums  owing 
to  the  insured  by  reason  of  a  former  claim 
as  was  necessary  in  order  to  prevent  a 
forfeiture  of  the  policy.  And  in  the  event 
the  company  failed  to  do  this,  it  is  estopped 
from  afterwards    claiming    a    forfeiture. 

Xorth  American  Acci.  Ins.  Co.  v.  Bowen, 
-  Tex.  Civ.  App.  — ,  102  S.  W.  163; 
Royal  Fraternal  Union  v.  Stahl,  —  Tex. 
Civ.  App.  — ,  126  S.  W.  920;  Girard  L. 
Ins.  Annuity  &  T.  Co.  v.  Mutual  L.  Ins. 
Co.  97  Pa.  15;  Brady  v.  Coachman's  Benev. 
A*o.  39  N.  Y.  S.  R.  181,  14  N.  Y.  Supp. 
272;  1  Enc.  L.  A  P.  318. 

Harrison,  C,  filed  the  following  opinion: 

This  was  an  action  by  Allen  McDowell 
against  the  Pacific  Mutual  Life  Insurance 
Company  of  California  upon  an  accident 
policy  dated  August  14,  1909.  The  cause 
was  tried  in  February,  1911,  resulting  in 
a  verdict  and  judgment  in  favor  of  Mc- 
Dowell for  $600,  and  interest  at  6  per  cent 
per  annum  from  date  of  verdict.  From 
such  judgment  the  insurance  company 
appeals. 

The  decisive  question  is  whether  the  acts 
of  the  company  constituted  a  waiver  of 
the  provision  that  a  failure  to  pay  the 
monthly  premium  before  noon  on  the  1st 
day  of  each  month  rendered  the  policy  void. 
The  policy,  among  other  things,  provides: 
.  .  Hereby  insures  the  person  de- 
scribed in  said  application  (called  the 
insured)  from  noon  of  the  day  this  policy 
is  dated  until  noon  of  September  1st,  1909, 
standard  time,  unless  continued  by  pay- 
ment of  premiums  as  provided  in  para- 
graph *Monthly  Premiums'  hereinafter  con- 
tained." 

The  paragraph  "Monthly  Premiums"  re- 
ferred to  in  the  above  paragraph  is  as 
follows:  "8.  Upon  payment  of  the  further 
sum  of  two  and  no/ 100  dollars  at  or  before 
noon,  standard  time,  of  the  day  this  policy 
expires,  and  upon  the  payment  of  a  like 
sum  at  or  before  noon,  standard  time,  of 
the  1st  day  of  each  and  every  consecutive 
month  thereafter,  this  policy  shall  be  re- 
newed one  month  for  each  such  payment.** 

The  policy  contained  also  the  following 
provision:  "F.  If  the  payment  of  any 
premium  shall  be  made  after  the  expira- 
tion of  the  term  for  which  this  policy  fee 
°r  premium  has  been  previously  paid,  and 
*»y  accident  happens  within  the  time  of 
such  expiration  and  12  o'clock  noon,  stand- 
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ard  time,  of  the  day  following  the  date 
of  such  subsequent  actual  payment  of 
premium,  there  shall  be  no  claim  on  ac- 
count of  any  result  of  any  such  accident, 
nor  for  illness  or  disease,  or  effects  thereof, 
originating  after  such  expiration  and  be- 
fore the  end  of  the  15th  day  after  such 
subsequent  actual  payment  of  premium. 
All  premiums  are  due  without  grace  at  the 
time  specified  herein,  and  payable  at  the 
company 's  home  office  at  Los  Angeles, 
California,  or  at  its  Eastern  head  office, 
aforesaid,  or  to  an  authorized  collector  of 
the  company." 

And  the  further  provision:  "G.  No 
alterations  or  waiver  of  the  conditions  or 
provisions  of  this  policy  or  said  applica- 
tion shall  be  valid  unless  made  in  writing 
at  the  company's  home  office  at  Los  Angeles, 
California,  and  signed  by  the  president  or 
vice  president,  and  also  secretary  or  assist- 
ant secretary;  nor  shall  notice  to  or  knowl-  , 
edge  of  any  person  of  anything  not  written 
in  said  application  be  held  to  effect  a 
waiver  or  estoppel  upon  the  company,  or 
affect  the  terms  of  this  contract." 

The  question,  then,  is  whether  the  record 
discloses  such  acts  on  the  part  of  the  com- 
pany as  would  constitute  a  waiver  on  its 
part  of  the  foregoing  provisions.  The  un- 
disputed facts  are:  That  a  policy  was 
issued  August  14,  1909,  the  first  monthly 
premium  being  paid'  on  that  day,  which 
payment  kept  the  policy  in  force  until 
noon  of  the  1st  day  of  September.  The 
September  payment  was  made  about  the 
15th.  The  October  payment  was  made,  as 
the  record  shows,  the  latter  part  of  Octo- 
ber, at  which  time  both  the  October  and 
November  premiums  were  paid.  The  De- 
cember premium  was  paid  just  before  the 
holidays,  all  of  which  were  received  with- 
out objection  by  the  company.  The  in- 
sured stated  that  he  made  the  payment  a 
day  or  two  before  he  went  home,  and  he 
went  home  on  Christmas  day.  The  Janu- 
ary premium  was  sent  in  to  the  Delaware 
State  Bank,  the  cashier  of  which  was  the 
authorized  collector  for  the  insurance  com- 
pany, on  the  19th.  The  party  by  whom 
the  premium  was  sent,  however,  failed  to 
find  the  banker  at  that  time,  as  the  bank 
had  closed  for  the  evening,  it  then  being 
about  7  o'clock;  but  he  returned  the  fol- 
lowing day,  the  20th,  and  tendered  pay- 
ment of  the  premium.  The  banker  was 
unable  to  find  McDowell's  name  on  the 
list  that  day,  and  declined  to  receive  the 
premium  for  that  reason.  On  the  28th 
the  party  again  presented  the  premium  to 
the  cashier  of  the  bank,  and  at  that  time, 
having  found  McDowell's  name  on  the  list, 
he  accepted  the  premium  and  forwarded 
it  to  the  home  office  of  the  company.     In 
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the  meantime,  however,  on  the  22nd  of 
January,  McDowell  sustained  the  injuries 
for  which  this  action  was  brought,  the 
injuries  being  caused  by  an  explosion  of 
gas,  and  within  a  day  or  two  after  his 
injuries  notice  was  sent  to  the  company, 
and  upon  receiving  notice  of  the  injuries 
the  company  returned  the  premium,  claim- 
ing that  the  policy  had  been  forfeited  by 
nonpayment  of  the  premium  as  provided 
in  the  policy.  The  returned  premium  was 
not  accepted  by  McDowell,  and  the  com- 
pany refused  to  pay  for  the  injuries 
received;  hence  the  action  was  brought 
for   recovery  of  same. 

It  appears  from  the  record  that  in  Sep- 
tember, at  the  time  the  September  pay- 
ment was  made,  McDowell  informed  the 
agent  of  the  company  that  he  and  the  rest 
of  the  men  working  in  the  oil  fields  did 
not  get  their  pay  until  the  10th  to  the  15th 
of  the  month,  and  made  some  inquiry  about 
when  the  payments  could  be  made  with- 
out affecting  the  policy,  and  the  agent 
informed  him,  not  only  then  but  repeatedly 
thereafter,  that  the  company  had  made 
special  arrangements  for  that  particular 
district  or  section  of  the  country,  because 
of  the  fact  that  they  got  their  pay  late 
in  the  month,  and  that  the  premiums 
would  be  accepted  any  time  during  the 
month.  In  connection  with  this  phase  of 
the  case,  the  question  was  raised  as  to 
whether  the  local  agent  had  authority  to 
waive  the  provisions  of  the  policy.  But 
it  is  unnecessary  to  determine  that  ques- 
tion as  the  waiver  of  the  provisions  of 
the  policy  is  not  regarded  as  having  come 
through  the  agent  nor  made  by  the  agent. 
The  question  is  whether  the  company 
itself,  by  its  acts,  regardless  of  any  repre- 
sentations the  local  agent  may  have  made, 
should  be  held  to  have  waived  the  pro- 
visions for  payment  on  the  1st  day  of 
each  month  by  accepting  the  premiums  as 
it  had  accepted  them  for  a  period  of  four 
or  five  months  previous,  and  still  recog- 
nizing the  policy  as  in  force. 

H.  Lenehan,  who  for  a  period  of  some 
months  acted  as  agent  of  the  company, 
testified : 

A.  I  wrote  insurance  and  collected  it 
when  I  wanted  to. 

Q.  Who  was  the  collecting  agent,  besides 
yourself? 

A.  The    Delaware    State    Bank. 

Q.  Is  the  Delaware  State  Bank  the  bank 
of  which  Mr.   Coulton   is   cashier? 

A.  Yes,  sir. 

Q.  How  were  the  premiums  collected? 

A.  Monthly. 

Q.  What  were  your  instructions  as  to  the 
date  on  which  each  premium  must  be  paid? 


A.  From  the  1st  to  the  10th  of  the 
month. 

Q.  Suppose  a  man  paid  his  premium  as 
late  as  the  11th  or  12th  of  the  month, 
when  it  was  due  the  1st  of  the  month; 
would  you,  as  collector,  accept  it? 

A.  Yes,  sir. 

Q.  Did  the  company  or  its  general  agents 
know   this? 

A.  Yes,  sir;   the  general   agents  did. 

Q.  What  were  your  instructions  from  the 
general  agents  as  to  collections  made  after 
the  1st  of  the  month? 

A.  He  said  it  was  a  special  rule  granted 
to  this  office,  to  carry  the  insurance  and 
collect  for  it  late,  because  the  oil  field  paid 
after  the  1st  at  different  times. 

Q.  How  were  these  instructions  given 
you,  and  by  whom? 

A.  By  J.  E.  Shipp,  general  agent,  and 
H.  M.  Snyder. 

Q.  Who  were  these  gentlemen? 

A.  Mr.  Shipp  was  general  agent  for 
Kansas  and  Oklahoma,  and  Snyder  was 
agent.    .     .     . 

Q.  Were  these  instructions  from  Mr. 
Shipp  in  writing  or  verbal? 

A.  He  wrote  me  about  that,  and  then 
told  me  verballv.     .     .     . 

Q.  Had  you  ever  made  known  these  in- 
structions to  the  bank? 

A.  Yes,  sir;  I  have. 

Mr.  Coulton,  cashier,  testified: 

A.  My  instructions  were  to  collect  the 
money  and  sent  it  in  to  Mr.  Shipp,  the 
general  agent  at  Independence,  after  de- 
ducting my  commission.     .     .     . 

Q.  On  what  dates  were  these  premiums 
usually  paid? 

A.  Anywhere  from  the  1st  to  the  25th. 

•         •         • 

Q.  When  was  the  money  remitted  to  Mr. 
Shipp? 

A.  I  sent  in  a  statement  about  the  25th 
for  the  ones  that  were  paid,  and  the  gen- 
eral agent  would  draw  a  sight  draft  for 
that  amount  on  the  bank. 

Q.  Were  any  premiums  which  had  been 
paid  after  the  1st  of  the  month  ever  re- 
turned ? 

A.  No;  there  was  never  any  premiums 
returned. 

J.  J.  Fitzpatrick,  who  also  for  a  time 
acted  in  the  capacity  of  collector  of 
premiums  for  the  insurance  company,  testi- 
fied: 

Q.  How  did  you  make  your  collections 
with  reference  to  the  day  of  the  month  the 
premiums  fell  due? 

A.  At  any  time  the  policyholders  wished 
to  pay  them. 

Q.  Were  the  premiums  so  collected  ac- 
oepted  by  the  company,  or  did  they  turn 
them  down? 
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A.  They  accepted  them. 

Q.  State  whether  or  not  any  objection 
to  that  method  of  collection  was  urged 
by  the  company,  and,  if  there  was  an 
objection,  what  was  it? 

A.  There  was  none  that  I  know  of.  I 
know  that  I  have  accepted  premiums  that 
were  six  weeks  delinquent,  and  they  have 
accepted  them,  and  in  many  instances  the 
boys  would  allow  them  to  be  delinquent 
for  such  a  time,  and  then  would  pay  two 
or  three  months  in  advance. 

In  addition  to  the  testimony  quoted 
above,  it  also  apears  from  the  record  that 
the  plaintiff  in  November,  on  Thanksgiving 
evening,  sustained  an  injury  from  an  acci- 
dental shot,  for  which  the  company  made 
settlement,  paying  him  $18  for  the  time 
lost  by  reason  of  his  injuries,  thus  recog- 
nizing the  policy  to  have  been  in  force 
luring  all  the  previous  months  when  none 
of  the  premiums  had  been  paid  earlier 
than  the  10th  to  the  15th,  and  most  of 
them  made  as  late  as  the  25th.  Under 
this  state  of  facts  the  company  should 
Je  held  to  have  waived  the  provisions  of 
the  policy  by  its  own  acts. 

In  the  case  of  Pacific  Mut.  L.  Ins.  Co.  v. 
(TXeil,  36  Okla.  792,  130  Pac.  270,  where 
the  decisive  question  for  determination  by 
the  court  was  whether  certain  acts  of  the 
company  constituted  a  waiver  of  certain 
provisions  of  forfeiture  in  the  policy,  it 
was  held:  "That  an  insurance  company 
may  waive  any  provision  in  a  policy  in- 
tended for  its  benefit  is  a  principle  that 
requires  no  citation  of  authorities  in  its 
•support.  Where  there  has  been  a  breach 
in  the  conditions  of  a  policy,  the  company 
may,  at  its  election,  take  advantage  of 
such  breach  and  cancel  the  policy,  or  it 
may  waive  the  forfeiture  by  acts,  as  well 
^  words.  It  is  always  required  that  the 
company,  as  well  as  the  insured,  should 
proceed  in  the  utmost  good  faith.  The 
consideration  for  the  insurance  is  the 
premium  paid,  and  if,  when  paid  and 
appropriated  by  the  company,  it  may, 
while  retaining  the  premium,  be  allowed 
to  plead  that  the  contract  of  insurance  is 
void  ab  initio,  then  in  such  cases  the  in- 
surer would  be  bound  only  at  its  pleasure." 

In  further  discussing  the  forfeiting 
'buses  of  the  policy  and  the  effect  of 
wtain  acts  of  the  company  in  reference 
thereto,  this  court  in  the  case  supra  said: 
"Section  12  of  the  policy  provides  that  a 
failure  on  the  part  of  the  insured  or  any- 
one claiming  under  the  policy,  to  comply 
with  any  of  the  foregoing  agreements, 
*hould  render  the  policy  void.  Even 
though  this  provision,  under  the  facts, 
should  be  held  to  include  statements  con- 
tained on  the  back  of  the  policy,  the  legal 
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effect  would  be  simply  to  render  it  void- 
able at  the  election  of  the  insurer;  but 
the  insurer  could  waive  the  forfeiture  and 
continue  the  policy  in  force,  as  in  all  con- 
tracts where  stipulations  avoiding  the  same 
are  inserted  for  the  sole  benefit  of  one  of 
the  parties.  The  word  'void'  in  such  cases 
is  to  be  construed  as  though  the  contract 
read  'voidable.'  Viele  v.  Germania  Ins. 
Co.  20  Iowa,  9,  96  Am.  Dec.  83;  Gans  v. 
St.  Paul  F.  &  M.  Ins.  Co.  43  Wis.  108,  23 
Am.  Rep.  535;  Frost  v.  Saratoga  Mut. 
Ins.  Co.  5  Denio,  154,  49  Am.  Dec.  234. 
It  would  therefore  follow,  as  was  said  in 
Masonic  Mut.  Ben.  Asso.  v.  Beck,  77  Ind. 
203,  40  Am.  Rep.  295,  'that  a  distinct  act 
of  affirmance  of  the  contract  by  the  party 
entitled  to  avoid  it,  made  with  knowledge 
of  the  facts,  and  especially  such  acts  as  the 
demand  and  receipt  of  premiums  or  assess- 
ments, would  constitute  a  waiver  of  the 
forfeiture  or  of  the  right  to  annul  the 
contract.' " 

Also,  in  St.  Paul  F.  &  M-  Ins.  Co.  v. 
Cooper,  25  Okla.  38,  105  Pac.  198,  it  was 
held:  "There  being  a  breach  of  such  con- 
dition, the  company  may  waive  the  for- 
feiture by  acta  from  which  an  intention 
so  to  do  may  be  fairly  inferred." 

The  facts  in  the  case  at  bar  present  a 
much  stronger  case  for  the  acts  of  the  com- 
pany to  be  held  as  a  waiver  of  the  forfeit- 
ing provisions  of  the  policy   than   do  the 
facts  in  either  of  the  above  Oklahoma  cases. 
In  fact,  considered  in  the  light  of  all  the 
circumstances,  the  fact  that  each  premium, 
subsequent  to  the  first,  was  paid  from  ten 
to  twenty  days  later  than  the  date  men- 
tioned  in  the  policy,   the  fact  that   such 
premiums  had  been  received  without  objec- 
|  tion  by  the  company,  and  the  fact  that  it 
had  recognized  the  force  of  the  policy  and 
kept  it  alive  under  such  payments  to  the 
extent  of  paying  a  claim  for  injuries  sus- 
tained  during    such    period,    admit    of    as 
little    doubt    of    the    legal    effect    of    such 
acts,  as  does  such  circumstance  admit  of 
a  doubt  but  that,  if  the  last  injury  had 
not    occurred,    the    premium    would    have 
been  accepted  and  the  policy  continued  in 
force   without   objection.      Nor    can    it   be 
argued   that   the   company    should    not   be 
held   liable  because  of   the  fact  that  the 
premium  was  not  actually  paid   in  until 
after   the  injuries   were   received,   because 
the  record  shows  that  the  insured  had  acted 
in  the  utmost  good  faith  in  the  payment 
of    his    premium,    and    had    acted    wholly 
within  the  custom  which  the  company  had 
itself  established  among  his  fellow  laborers,    * 
because  of  the  fact  they  did  not  get  their 
money  until  late  in  the  month,  and  had 
sent  in   his   premium  on    an   earlier  date 
than  had  been  his  custom,  four  days  before 
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he  was  injured,  and  the  further  fact  that 
the  reason  the  premium  was  not  actually 
paid  on  the  19th  was  not  because  of  any 
fault  of  the  insured,  but  wholly  because 
of  the  fault  of  the  company  in  not  having 
a  properly  revised  list  of  its  policyholders. 
And  but  for  this  fault  the  premium  would 
have  been  paid  in  four  days  before  the 
injury  occurred,  in  which  case  we  do  not 
think  the  company  would  have  even  pre- 
sumed to  have  denied  liability.  And  the 
fact  that  the  payment  of  such  premium 
was  not  made  until  after  the  injuries, 
when  the  delay  in  such  payment  was  due 
wholly  to  the  company,  should  not  change 
the  legal  effect  of  the  circumstances.  We 
think,  upon  the  whole,  that  the  company 


was   liable,   and   that   the    amount  of  the 
verdict  and  judgment  is  sustained  by  the 

evidence. 

The  other  errors  complained  of  are  avail- 
able only  upon  the  theory  that  the  com- 
pany was  not  legally  liable,  because  of  the 
forfeitures  of  the  policy  without  waiver 
on  the  part  of  the  company;  and,  aside 
from  such  errors  as  are  available  only 
upon  such  theory,  we  find  none  that  would 
justify  a  reversal. 

The  judgment,  therefore,  is  affirmed. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  June  16, 
1914. 
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(Division  No.  2.) 

GULF,  COLORADO,  &  SANTA  FE  RAIL- 
WAY COMPANY,  Plff.  in  Err., 

v. 

LOU  DEES. 

(44  Okla.  118,  143  Pac.  852.) 

Railroad  —  injury   to   trespasser  —  lia- 
bility. 

1.  It  is  the  general  rule  that  a  railroad 
company  is  not  liable  for  injuries  to  a  tres- 
passer on  its  property,  in  the  absence  of 
wilfulness,  wantonness,  or  gross  negligence. 
For  other  cases,  see  Railroads,  II.  d,  2,  in 

Dig.  1-52  N.  8. 

Negligence  —  crossing  standing  train. 

2.  To  pass  under  or  between  the  cars  of 
a  train,  which  one  knows,  or  ought  to  know, 
is  liable  4to  move  at  any  moment,  or  between 
cars  to  one  of  which  a  train  in  full  view  is 
about  to  couple,  is  an  act  of  gross  negli- 
gence, unless  the  person  attempting  it  is  as- 
sured by  someone  in  authority  that  it  is 
safe  to  do  so. 

For  other  cases,  see  Railroads,  II.  e,  2,  in 
Dig.  1-52  N.  8. 

Railroad  —  lookout  for  persons  cross- 
ing train. 

3.  There  is  no  obligation  resting  on  a 
train  crew   to   assume  or   anticipate  that 

Headnotes  by  Brewer,  C. 

Note.  —The  question  of  contributory  neg- 
ligence in  passing  under  or  between  cars  ob- 
structing a  crossing  is  treated  in  notes  to 
Jones  v.  Illinois  C.  R.  Co.  13  L.R.A.(N.S.) 
1066;  Curtis  v.  St.  Louis  &  S.  F.  R.  Co.  34 
L.R.A.(N.S.)  466;  and  Piatt  v.  Vicksburg, 
S.  &  P.  R.  Co.  50  L.R.A.(N.S.)  1012.  Al- 
%  though  the  injury  in  Gulf,  C.  &  S.  F.  R.  Co. 
v.  Dees  did  not  occur  at  a  crossing,  sub- 
stantially the  same  principles  seem  to  be 
involved  in  that  case,  as  far  as  contribu- 
tory negligence  is  concerned,  as  in  many  of 
the  cases  discussed  in  these  notes. 
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someone  will  take  the  risk  of  crossing  be- 
tween the  cars  of  the  train,  and  unless  it 
can  be  shown  that  the  crew  knew  that  some- 
one was  doing  so,  and  moved  the  train  in 
spite  of  that  fact,  the  railroad  company  will 
not  be  liable  for  one  so  injured. 
For  other  cases,  see  Railroads,  II.  d,  2,  in 
Dig.  1-52  N.  8. 

(October  20,  1914.) 

ERROR  to  the  District  Court  for  Garvin 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing 
of  her  husband.     Reversed. 

The  facts  are  stated  in  the  Commia- 
sioner's  opinion. 

Messrs.  Cottingham  &  Bledsoe,  Charles 
H.  Woods,  and  George  M.  Green,  for 
plaintiff  in  error: 

The  evidence  was  not  sufficient  to  fasten 
upon  the  railroad  company  the  duty  to 
keep  a  lookout  for  travelers,  or  to  fix  upon 
the  railway  company  knowledge  that  its 
right  of  way  was  being  used  by  the  public 
as  a  thoroughfare;  and  for  that  reason 
it  was  improper  for  the  court  to  admit 
the  same. 

Rogers  v.  Chicago,  R.  I.  &  P.  R.  Co.  32 
Okla.  109,  120  Pac.  1093;  Felton  v.  Aubrey, 
20  C.  C.  A.  436,  43  U.  S.  App.  27S,  74 
Fed.  350,  7  Am.  Neg.  Cas.  405. 

Dees  was  a  trespasser,  and  the  company 
owed  him  no  duty  other  than  to  refrain 
from   wilfullv   injuring   him. 

Illinois  C/R.  Co.  v.  Eicher,  202  111.  556, 
67  N.  E.  376;  Elliott  v.  Louisville  &  N.  R- 
Co.  30  Ky.  L.  Rep.  471,  99  S.  W.  233; 
St.  Louis,  I  M.  &  S.  R.  Co.  v.  Lavendusky, 
87  Ark.  540,  113  S.  W.  204;  Louisville  & 
N.  R.  Co.  v.  Redmon,  122  Ky.  385,  91 
S.  W.  722;  Johnson  v.  Boston  &  M.  R.  Co. 
125  Mass.  75,  3  Am.  Neg.  Cas.  791;  Young 
v.   Old  Colony  R.  Co.   156   Mass.    178,  30 
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5.  E.  560;  Alabama  G.  S.  R.  Co.  v.  God- 
frey, 156  Ala.  202,  130  Am.  St.  Rep.  76, 
47  So.  185;  Georgia  R.  ft  Bkg.  Co.  v.  Ful- 
ler, 6  Ga.  App.  454,  65  S.  E.  313;  Balti- 
more ft  O.  R.  Co.  v.  State,  62  Md.  487,  50 
Am.  Rep.  233;  Illinois  C.  R.  Co.  v.  God- 
frey, 71  HI.  500,  22  Am.  Rep.  112,  Wright 
r.  Boston  ft  A.  R.  Co.  142  Mass.  206,  7 
N.  E.  866. 

Deceased  was  guilty  of  contributory 
negligence,  and  the  court  should  have  so 
directed  the  jury,  and  returned  a  verdict 
in  favor  of  the  plaintiff  in  error. 

2  Thomp.  Neg.  §§  1674,  1675;  23  Am.  ft 
Eng.  Enc.  Law,  764;  3  Elliott,  Railroads, 
§  1196;  Bailey  v.  North  Carolina  R.  Co. 
149  N.  C.  169,  62  S.  E.  912;  Brackett  v. 
Louisville  ft  N.  R.  Co.  33  Ky.  L.  Rep.  921, 
19  L.R.A.(N.S.)  558,  111  S.  W.  710; 
Chicago  &  N.  W.  R.  Co.  v.  Coss,  73  111. 
394,  2  Am.  Neg.  Cas.  599;  Chicago  B.  & 
Q.  R.  Co.  v.  Dewey,  26  111.  255,  79  Am. 
Dec  374;  Jones  v.  Illinois  C.  R.  Co.  31  Ky. 
L.  Rep.  825,  13  L.R.A.(N.S.)  1066,  104 
S.  W.  258;  Southern  R.  Co.  v.  Clark,  32 
Ky.  L.  Rep.  69,  13  L.R.A.(N.S.)  1071,  105 
S.  W.  384;  Southern  R.  Co.  v.  Thomas, 
29  Ky.  L.  Rep.  79,  92  S.  W.  578 ;  Smith  v. 
Chicago  R.  I.  &  P.  Co.  55  Iowa,  33,  7 
X.  W.  398;  Hudson  v.  Wabash  Western  R. 
Co.  101  Mo.  13,  14.  S.  W.  15;  Memphis  ft 
C.  R.  Co.  v.  Copeland,  61  Ala.  376;  Cor- 
coran v.  St.  Louis,  I.  M.  ft  S.  R.  Co.  105 
Mo.  399,  24  Am.  St.  Rep.  394,  16  S.  W. 
411;  Lake  Shore  ft  M.  S.  R.  Co.  v.  Pinchin, 
112  Ind.  592,  13  N.  E.  677;  Magoon  v. 
Boston  &  M.  R.  Co.  67  Vt.  177,  31  Atl. 
156;  Andrews  v.  Central  R.  Bkg.  Co.  86 
Ga.  192,  10  L.R.A.  58,  12  S.  E.  213; 
Wherry  v.  Duluth,  M.  ft  N.  R.  Co.  64  Minn. 
415,  67  N.  W.  223,  12  Am.  Neg.  Cas.  163; 
Rumpel  v.  Oregon  Short  Line  R.  Co.  4 
Idaho,  13,  22  L.R.A.  725,  35  Pac.  700; 
Illinois  C.  R.  Co.  v.  Broughton,  25  Ky.  L. 
Rep.  1752,  78  S.  W.  876;  Freeman  v.  Huff- 
man, 61  Tex.  Civ.  App.  200,  130  S.  W. 
195;  Curtis  v.  St.  Louis  &  S.  F.  R.  Co.  96 
Ark.  394,  34  L.R.A.(N.S.)  466,  131  S.  W. 
947,  Ann.  Cas.   1912B,  685. 

Messrs.  W.  N.  Lewis,  and  Blanton  & 
Andrews,  for  defendant  in  error: 

It  was  the  duty  of  the  defendant  com- 
pany, before  moving  its  train,  to  have  rung 
the  bell  and  sounded  the  whistle,  and  its 
failure  to  do  so  justified  the  jury  in  find- 
ing it  was  negligent  in  its  operation  of 
the  train. 

Oliver  v.  Roach,  31  Ky.  L.  Rep.  284,  102 
S.  W.  274;  Cooper  v.  Charleston  &  W.  C. 
R.  Co.  65  S.  C.  214,  43  S.  E.  682;  Louis- 
ville ft  N.  R.  Co.  v.  Johnson,  162  Ala.  665, 
50  So.  300;  Birmingham  R.  Light  ft  P.  Co. 
v.  Jung,  161  Ala.  461,  49  So.  434,  18  Ann. 
Cas.   557;    Southern  R.   Co.   v.  Bush,   122 


Ala.  470,  26  So.  168;  3  Enc.  Ev.  66; 
Cincinnati,  H.  ft  D.  R.  Co.  v.  McMullen, 
117  Ind.  439,  10  Am.  St.  Rep.  67,  20  N.  E. 
287;  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Brass- 
field,  51  Kan.  167,  32  Pac.  814;  Jackson- 
ville, T.  ft  K.  W.  R.  Co.  v.  Peninsular 
Land,  Transp.  ft  Mfg.  Co.  27  Fla.  157,  17 
L.R.A.  65,  9  So.  689. 

In  considering  the  question  whether  or 
not  deceased  was  a  trespasser,  all  the  facts 
and  circumstances  surrounding  the  de- 
ceased, both  before  and  after  the  injury, 
are  properly  considered  by  the  court  or 
jury    in    passing    upon    the    question. 

Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S. 
408,  36  L.  ed.  485,  12  Sup.  Ct.  Rep.  679, 
12  Am.  Neg.  Cas.  659;  10  Enc.  Ev.  471; 
Willis  v.  Vicksburg,  S.  ft  P.  R.  Co.  115  La. 
53,  38  So.  892;  Clampit  v.  Chicago,  St.  P. 
ft  K.  C.  R.  Co.  84  Iowa,  71,  50  N.  W.  673; 
Taylor  v.  Delaware  ft  H.  Canal  Co.  113  Pa. 
162,  57  Am.  Rep.  446,  8  Atl.  43;  Burger  v. 
Missouri  P.  R.  Co.  112  Mo.  238,  34  Am. 
St.  Rep.  379,  20  S.  W.  439;  Chicago,  B.  ft 
Q.  R.  Co.  v.  Murowski,  179  111.  77,  53  N.  E. 
572;  Sheridan  v.  Baltimore  ft  O.  R.  Co. 
101  Md.  50,  60  Atl.  280,  18  Am.  Neg.  Rep. 
118;  Swift  v.  Staten  Island  Rapid  Transit 
R.  Co.  123  N.  Y.  645,  25  N.  E.  378; 
Chicago,  M.  ft  St.  P.  R.  Co.  v.  Carpenter, 
5  C.  C.  A.  551,  12  U.  S.  App.  392,  56  Fed. 
451,  7  Am.  Neg.  Cas.  486. 

In  determining  whether  the  deceased  was 
guilty  of  contributory  negligence  the  jury 
were  bound  to  consider  all  the  facts  and 
circumstances  bearing  upon  the  question, 
and  not  select  one  particular  prominent 
fact  or  circumstance  as  controlling  the 
case,  to  the  exclusion  of  all  the  others. 

Schmitz  v.  St.  Louis  I.  M.  ft  S.  R.  Co. 
119  Mo.  256,  23  L.R.A.  250,  24  S.  W.  472; 
Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S. 
408,  36  L.  ed.  485,  12  Sup.  Ct.  Rep.  679, 
12  Am.  Neg  Cas.  659;  Smith  v.  Rio  Grande 
Western  R.  Co.  9  Utah,  141,  33  Pac.  626; 
Herbert  v.  Southern  P.  Co.  121  Cal.  227, 
53  Pac.  651;  Sheridan  v.  Baltimore  ft  O. 
R.  Co.  101  Md.  50,  60  Atl.  280,  18  Am. 
Neg.  Rep.  118;  Gregoric  v.  Percy-La  Salle 
Min.  ft  Power  Co.  52  Colo.  495,  122  Pac. 
785,  Ann  Cas.  1913E,  1030,  1  N.  C.  C.  A. 
715;  Lewis  v.  Rio  Grande  Western  R.  Co. 
40  Utah,  483,  123  Pac.  97;  Clark  v.  St. 
Louis  ft  S.  F.  R.  Co.  24  Okla.  764,  108 
Pac.   361. 

Brewer,  C,  filed  the  following  opinion: 
As  plaintiff  below,  Mrs.  Lou  Bees  sued 
the  railway  company  for  the  alleged  negli- 
gent injury  of  her  husband,  which  resulted 
in  his  death.  The  injury  occurred  at  the 
town  of  Davis,  Oklahoma,  where  the  de- 
fendant railway  runs  north  and  south 
through  the  western  portion  of  the  town* 
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Main  steet  runs  east  and  west  across  the 
tracks  about  25  feet  north  of  the  depot, 
which  is  situated  on  the  east  side  of  the 
main  line  of  the  road.  The  stock  pens  are 
situated  300  or  400  feet  southwardly  from 
the  depot,  and  on  the  west  side  of  the 
main  line.  Besides  the  main  line  of  track, 
there  are  two  or  three  sidetracks  west  of 
it  and  one  east  of  it,  which  also  run  east 
of  the  depot.  From  Main  street,  just  north 
of  the  depot,  to  a  point  a  considerable 
distance  south  of  the  stock  pens,  there  is 
no  street  crossing  over  the  tracks.  In 
former  years  a  street  extended  across  the 
tracks  just  north  of  the  stock  pens,  but 
long  prior  to  this  accident  this  street  had 
been  closed  by  the  city  council,  upon  the 
building  of  a  new  depot  and  the  rearrange- 
ment by  the  railway  of  its  switching  yard. 
Shortly  prior  to  his  injury  the  deceased 
had  made  arrangements  to  ship  his  house- 
hold effects  and  live  stock  to  California. 
His  goods  had  been  put  in  a  box  car 
standing. on  a  sidetrack  in  the  vicinity  of 
Main  street.  His  live  stock  was  to  be 
loaded  from  the  stock  pens  into  a  car 
which  the  agent  had  promised  him  would 
be  set  about  noon  that  day.  There  had 
been  some  delay  in  setting  out  the  car, 
and  in  the  afternoon  the  deceased  was 
promised  that  it  would  be  set  by  a  through 
freight  which  was  expected.  The  through 
freight  came  in  from  the  north  on  the  main 
line  and  stopped,  with  its  engine  about 
150  yards  south  of  the  stock  pens,  and  its 
caboose  about  flush  with  the  south  side  of 
Main  street  at  the  depot.  There  were  two 
or  three  strings  of  box  cars  standing  on 
the  sidetracks  between  the  main  line,  with 
the  through  train  on  it,  and  the  stock  pens. 
The  deceased  and  a  man  named  Phillips, 
being  at  the  stock  pons  waiting  for  their 
car,  became  impatient  and  started  to  the 
depot  to  investigate  the  matter.  Instead 
of  going  up  the  west  side  of  the  tracks  to 
Main  street  and  crossing  over  to  the  depot, 
they  started  across  the  yards,  went  around 
some  cars  on  the  first  track,  and,  climbing 
through  a  string  of  coupled  cars  on  the 
second  track,  zigzagged  to  where  they  could 
climb  between  the  cars  on  the  third  track, 
and  then  undertook  to  climb  between  the 
cars  of  the  through  freight  on  the  main 
line,  to  which  a  live  engine  was  coupled. 
Phillips  succeeded  in  getting  through,  feel- 
ing the  cars  move  just  as  he  cleared  from 
between  them.  The  deceased,  who  was  be- 
hind him  and  on  the  couplers,  had  his  foot 
caught  by  a  slight  movement  of  the  train, 
which  backed  up  a  few  feet  to  take  up  the 
slack  preparatory  to  leaving.  Some  days 
after  the  injury  plaintiff's  husband  died 
because  of  it.  The  railway  defended  under 
a  general  denial   of   negligence,  and   upon 


the  theory  that  the  deceased  was  a  tres- 
passer, that  his  position  at  the  time  of  Lis 
injury  was  unknown  to  the  train  crew,  and 
that    under    these    circumstances    it   owed 
him  no  duty.     The  plaintiff  undertook  to 
show  that   the   deceased  was  not  a  tres- 
passer, by  showing  that  pedestrians  were 
in  the  habit  of  crossing  defendant's  tracks 
just  north  of  the  stock  pens,  where  the  old 
street  had   formerly   crossed   the  right  of 
way,   and  later   prevailed   upon   the  court 
to   instruct   the   jury   relative   to   when  a 
person  would  be  a  licensee,  and  the  duty 
of  the  defendant  in  such  case.     The  jury 
returned    a    verdict    for    the    plaintiff  for 
$2,000,  the  amount  sued  for,  and  the  de- 
fendant brings   the   case   here   for   review, 
upon  numerous  assignments  of  error,  which 
it  will  be  perhaps  unnecessary  to  discuss 
in  detail. 

We  have  studied  the  facts  developed  in 
this  case  with  much  care,  and  we  have 
been  unable  to  find  any  theory  of  the  law, 
applied  to  the  facts  proven,  under  which 
the  defendant  would  be  liable.  If  the 
defendant  had  known,  at  the  time  it 
slightly  moved  its  train,  that  the  deceased 
was  passing  between  its  cars,  and  thus 
in  a  position  of  danger,  a  very  different 
situation  would  be  presented,  involving 
principles  of  law  not  here  involved.  But 
this  record  is  barren  of  such  proof.  If 
this  had  been  an  accident  to  a  pedestrian 
at  a  crossing,  and  there  had  been  sufficient 
proof  that  pedestrians  for  a  long  time  had 
been  crossing  defendant's  tracks  at  the 
place,  continuously  and  in  large  numbers, 
and  that  the  defendant  knew  of  same,  or 
that  the  circumstances  were  such  as  to 
impute  knowledge,  then  the  company  would 
have  been  under  the  duty  of  looking  out 
for  persons,  and  of  reasonably  expecting 
them  to  be  at  such  place;  and  the  rules 
applying  as  between  a  carrier  and  a  naked 
trespasser  would  be  modified.  But  such  is 
not  this  case.  And  even  if  the  facts  would 
make  a  person  crossing  the  tracks  what  is 
called  a  licensee,  such  implied  license  would 
not  extend,  ordinarily,  to  one  who  at- 
tempted to  pass  over  the  coupling  of  cars 
in  a  train  to  which  a  live  engine  is 
attached.  In  this  case  the  deceased  was 
not  injured  at  the  place  where  it  is  claimed 
he  had  an  implied  license  to  cross  the 
tracks.  The  record  shows  that  he  pro- 
ceeded in  a  zigzag  course  from  the  stock 
pens,  in  the  direction,  but  rather  diagon- 
ally, of  the  depot,  passing  over  the  trains 
wherever  an  opening  between  the  cars 
might  offer  an  opportunity.  So,  as  we  see 
it,  the  unfortunate  victim  of  this  injury 
was  nothing  more  or  less  than  a  naked 
trespasser,  engaged  at  the  time  in  doing, 
without  invitation,  license,  or  the   knowl- 
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edge  of  the   company,   a  most   hazardous 
and  perilous  thing.    In  the  case  of  Chicago, 
R.  I.  A  P.  R.  Co.  v.  Stone,  34  Okla.  369, 
L.&A.1915A,  142,  125  Pac.  1122,  after  dis- 
cussing under  what  circumstances  a  rail- 
road would  be  liable  to  a  trespasser,  it  is 
said:     "On  the  contrary,  it  is  the  general 
role  that  the  railroad  company  is  not  liable 
to  a  trespasser    on    its    property,   in   the 
absence  of  any  wantonness  and  wilfulness 
or  gross  negligence.     Under   settled   rules 
of  public  policy,  railway  companies  are  not 
to  be  made  liable  for  injuries  received  by 
trespassers   upon   their   trains,    unless   the 
injury    is     inflicted    under    circumstances 
indicating  wantonness  or  wilfulness  in  the 
servants  of  the  companies.    The  rule  seems 
to  be   almost   universally    recognized    and 
approved,  and  is  in  consonance  with  reason 
and  right.     Richmond  &  D.  R.  Co.  v.  Burn- 
sed,  70   Miss.   437,  35   Am.   St.   Rep.   656, 

12  So.  958,  4  Am.  Neg.  Caa.  318;  Toledo, 
W.  &  W.  R.  Co.  v.  Brooks,  81  111.  245-292; 
Chicago  &  A.  R.  Co.  v.  Michie,  83  111.  427; 
Toledo,  W.  &  W.  R.  Co.  v.  Beggs,  85  111. 
80,  28  Am.  Rep.  613;  McCauley  v.  Ten- 
nessee  Coal,   Iron   &  R.   Co.   93   Ala.   356, 

9  So.  611;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Phillips,  112  Ind.  59,  2  Am.  St.  Rep.  155, 

13  N.  E.  132;  Powers  v.  Boston  &  M.  R. 
Co.  153  Mass.  188,  26  N.  E.  446;  Brown 
v.  Missouri,  K.4T.R.  Co.  64  Mo.  536; 
Duff  v.  Allegheny  Valley  R.  Co.  91  Pa. 
458,  36  Am.  Rep.  675;  Gardner  v.  New 
Haven  &  N.  Co.  51  Conn.  143,  50  Am.  Rep. 
12." 

A  multitude  of  cases  are  to  be  found  in 
the  books,  where  the  injured  person  was 
hurt  while  crossing  over  or  under  cars,  and 
a  Btudy  of  these  reported  cases  discloses  a 
Tariety  of  situations  and  conditions  under 
which  the  injury  occurred;  but  in  an  ex- 
amination of  many  cases  we  have  found 
none,  resting  on  substantially  similar  facto 
with  the  one  at  bar,  in  which  a  recovery 
has  been  sustained.  In  many  of  the  cases 
it  will  be  found  that  the  train  was  im- 
properly blocking  a  public  crossing.  An- 
drews v.  Central  R.  &  Bkg.  Co,  86  Ga.  192, 

10  L.R.A.  58,  12  S.  E.  213,  illustrates  this 
class,  and  the  syllabus  reads:  "Though 
a  standing  railway  train  be  an  unauthor- 
ized obstruction  of  a  public  crossing,  a 
person  attempting  to  pass  between  the  cars 
by  climbing  over  the  platform  and  bump- 
ers, if  injured  thereby  in  consequence  of  a 
sudden  movement  of  the  train,  cannot 
recover,  unless  the  engineer,  conductor,  or 
some  other  person  having  control  of  the 
train's  movements,  knew  of  his  attempt 
to  cross,  or  had  notice  of  his  exposure  to 
danger." 

In  the  instant  case  it  will  be  observed 


the  train  was  not  blocking  a  public  cross- 
ing. 

It  is  difficult,  where  the  situation  may 
have  such  a  diversity  of  elements  entering 
into  it,  to  lay  down  any  hard  and  fast  rule 
to  govern  cases  of  this  character,  and  we 
consider  it  unwise  to  attempt  it;  but  it 
seems  the  text  in  23  Am.  &  Eng.  Enc.  Law, 
2d  ed.  764,  in  a  general  way  states  the 
law,  as  gathered  from  the  decisions  it  cites. 
It  follows:  "To  pass  under  or  between 
the  cars  of  a  train,  which  one  knows,  or 
ought  to  know,  is  liable  to  move  at  any 
moment,  or  between  cars  to  one  of  which 
a  train  in  full  view  is  about  to  couple, 
is  an  act  of  gross  negligence,  unless  the 
person  attempting  it  is  assured  by  some- 
one in  authority  that  it  is  safe  to  do  so." 

We  here  collect  a  few  of  the  many  cases 
of  injury  in  crossing  over,  under,  or  be- 
tween cars,  illustrating  many  different 
situations;  and  in  each  of  them  recovery 
was  denied:  Elliott,  Railroads,  §  1169; 
Thomp.  Neg.  §§  1674,  1675;  BaUey  v. 
North  Carolina  R.  Co.  149  N.  C.  169,  62 
S.  E.  912;  Brackett  v.  Louisville  &  N.  R. 
Co.  33  Ky.  L.  Rep.  921,  19  L.R.A.(N.S.) 
558,  111  S  W.  710;  Chicago,  &  N.  W.  R. 
Co.  v.  Coss,  73  111.  394,  2  Am.  Neg.  Cas. 
599;  Smith  v.  Chicago,  R.  I.  &  P.  R.  Co. 
55  Iowa,  33,  7  N.  W.  398;  Hudson  v. 
Wabash  Western  R.  Co.  101  Mo.  13,  14 
S.  W.  15;  Memphis  &  C.  R.  Co.  v.  Cope- 
land,  61  Ala.  376;  Corcoran  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  105  Mo.  399,  24  Am.  St. 
Rep.  394,  16  S.  W.  411;  Lake  Shore  & 
M.  S.  R.  Co.  v.  Pinchin,  112  Ind.  592,  13 
N.  E.  677;  Magoon  v.  Boston  &  M.  R.  Co. 
67  Vt.  177,  31  Atl.  156;  Wherry  v.  Duluth, 
M.  &  N.  R.  Co.  64  Minn.  415,  67  N.  W.  223, 
12  Am.  Neg.  Cas.  163;  Rumpel  v.  Oregon 
Short  Line  R.  Co.  4  Idaho,  13,  22  LOLA. 
125,  35  Pac.  700;  Illinois  C.  R.  Co.  v. 
Broughton,  25  Ky.  L.  Rep.  1752,  78  S.  W. 
876;  Freeman  v.  Huffman,  61  Tex.  Civ. 
App.  200,  130  S.  W.  195.  In  many  cases  it 
will  also  be  observed  that  the  plaintiff  is 
denied  the  right  to  recover  on  the  ground 
that  his  contributory  negligence  has  been 
so  marked  or  gross  that  it  will  be  de- 
clared as  a  matter  of  law.  But  in  such 
cases,  unless  the  term  "contributory  negli- 
gence" has  been  loosely  used,  it  will  be 
found  that  the  railway  itself  has  been 
guilty  of  negligence  in  some  matter. 

The  crucial  test  in  this  case  is  not 
whether  the  deceased  was  guilty  of  con- 
tributory negligence,  but  rather  whether 
the  defendant  was  guilty  of  negligence. 
In  other  words,  does  the  proof  show  that 
it  failed  to  perform  any  duty  it  owed 
to  the  deceased,  and  because  of  that  fail- 
ure of  duty  the  injury  occurred?     Apply - 
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ing  this  test,  we  hold,  in   line  with  both 
reason  and  the  authorities,  that  under  the 
facts  of  this  case,  and  in  the  absence  of 
knowledge  of  the  position,  and  consequent 
danger  and  peril,  of  the  deceased,  the  com- 
pany had  a  right  to  move  its  train  as  it 
did,  and  was  under  no  duty  of  anticipating 
that    persons    might    be    crossing    between 
its  cars,  or  of  giving  notice  of  warning  of 
the   intended   movement   of   the   train.      It 
would    certainly   be   very  inconvenient   for 
the  public,  as  well  as  the  railway  company, 
if,    when    stopping    a    train    briefly    at    a 
depot  for  orders,   it  could  not   be  started 
again     without    anticipating     that     people 
were   crossing   between    the    cars,    and,    so 
anticipating,  be  under  the  duty  of  giving 
to   such  persons   as  might  be   so   situated 
notice    and    warning    that    the    train    was 
now  about  to  move.     In  a  very  ifcent  case 
(Piatt  v.  Vicksburg,  S.  &  P.  R.  Co.  134  La.  | 


444,  50  L.R.A.(N.S.)  1012,  64  So.  282, 
Ann.  Cas.  1916A,  507)  it  is  said  in  the 
syllabus:  "There  is  no  obligation  resting 
on  a  train  crew  to  assume  that  someone 
will  take  the  risk  of  crossing  between  the 
cars  of  the  train;  and  unless  it  can  be 
shown  that  the  crew  knew  that  someone 
was  doing  bo,  and  moved  the  train  in  spite 
of  that  fact,  the  railroad  company  will 
not  be  liable  to  one  so  injured." 

As  we  view  the  case,  the  evidence,  con- 
sidered most  favorably  to  plaintiff,  and 
without  considering  that  in  favor  of  de- 
fendants, fails  to  show  any  liability. 
Therefore  the  court  erred  in  overruling  the 
demurrer  to  the  evidence  interposed  by 
defendant  and  the  cause  should  be  reversed. 

Per  Curiam: 

Adopted  in  whole. 
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( Department  No.  1 . ) 

GODFRIED  HAMP  and  Wife,  Appts., 

v. 

PEND  OREILLE  COUNTY,  Respt. 
(—  Wash.  — ,  172  Pac.  869.) 

Highway  —  prescription  —  use  of  trail. 

1.  A  prescriptive  right  to  a  highway  may 
be  secured  by  the  use  of  a  trail  by  foot  and 
horsemen  and  horses  trailing  poles  loaded 
with  goods. 

For  other  case*,  see  Highways  I.  a,  in  Dig. 
1-52  N.  S.  " 

Same  —  width  secured. 

2.  The  highway  acquired  by  prescriptive 
use  of  a  trail  is  not  limited  to  the  actual 
width  used,  but  includes  such  width  as  is 
reasonably  necessary  for  the  public  ease- 
ment of  travel. 

For  other  cases,  see  Highways,  I.  6,  in  Dig. 
1-62  N.  8. 

(May  7,  1918.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Superior  Court  for  Pend  Oreille 
County  in  favor  of  defendant  in  an  action 
brought  to  quiet  title  to  certain  land. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  A.  C.  Shaw,  for  appellants: 
Defendant   was   not   entitled   to   a   right 
of  way  12  feet  in  width  across  the  plain- 
tiffs' land. 


Note.  —  For  establishment  of  highway  by 
prescription  as  affected  by  the  means  of  con- 
veyance or  transportation  employed,  see  an- 
notation  following  this  case,  post,  402. 
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Upper  v.  Lowell,  7  Wash.  461,  35  Pac 
363;  Elliott,  Roads  &  Streets,  p.  136; 
Seattle  v.  Smithers,  37  Wash.  123,  79  Pac 
615;  Volger  v.  Anderson,  46  Wash.  204, 
9  L.R.A.(N.S.)  1223,  123  Am.  St.  Rep.  932, 
89  Pac.  551. 

Mr.  Charles  H.  Jjeavy,  for  respondent: 

Defendant  acquired  a  prescriptive  right 
to  the  land  in  question,  including  such 
width  as  was  reasonably  necessary  for  the 
public  easement  of  travel. 

Stofferan  v.  Okanogan  County,  76  Wash. 
265,  136  Pac.  484;  Shell  v.  Poulson,  23 
Wash.  535,  63  Pac.  204;  Seattle  v.  Smith- 
era,  37  Wash.  123,  79  Pac.  616;  Kirbv  v. 
Citizens'  Teleph.  Co.  17  S.  D.  362,  97  N."  W. 
3,  2  Ann,  Cas.  152;  Carter  v.  Northwestern 
Teleph.  Exch.  Co.  60  Minn.  639,  28  L.R.A. 
310,  51  Am.  St.  Rep.  543,  63  N.  W.  Ill; 
Yakima  County  v.  Conrad,  26  Wash.  155, 
66  Pac  411;  Whitesides  v.  Green,  13  Utah, 
341,  57  Am.  St.  Rep.  740,  44  Pac  1032; 
Butte  v.  Mikosowite,  39  Mont.  350,  102 
Pac.  593;  13  R.  C.  L.  58;  Smith  v. 
Mitchell,  21  Wash.  536,  75  Am.  St.  Rep. 
858,  58  Pac.  667;  Olympia  v.  Lemon,  93 
Wash.  508,  161  Pac.  363;  Merservey  v. 
Gulliford,  14  Idaho,  133,  93  Pac.  780; 
Montgomery  v.  Somers,  50  Or.  259,  90 
Pac.  675;  37  Cyc.  40;  13  Cyc.  488. 

Parker,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs,  Hamp  and  wife,  seek 
recovery  of  a  strip  of  land  running  through 
their  farm  and  the  quieting  of  their  title 
thereto,  as  against  the  claim  of  the  defend- 
ant county  that  the  strip  is  a  public  high- 
way, acquired  by  the  continued  adverse 
use  thereof  by  the  public,  for  a  period  of 
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more  than  ten  years.    Trial  upon  the  mer- 
its in  the  superior  court  for  Pend  Oreille 
county  resulted   in  findings  and  judgment 
denying  to  the  plaintiffs  the  relief  prayed 
for,  and  declaring  that  the  public  had  ac- 
quired, by  prescription,   a  highway   along 
the  strip  in  question  to  the  extent  of   12 
feet  in  width,   being   6   feet  on   each   side 
of  a  described    center   line,   following   the 
center  of  the  traveled  portion  of  the  high- 
way.   From  this  disposition  of  the  cause 
the  plaintiffs  have  appealed  to  this  court. 
The  way   here    in    question    is    a   trail 
rather  than  a   road,   in   a  popular   sense; 
that  is,  it  has   been   used   by   the   public 
for  travel  by  means   other  than   that  by 
wheeled   vehicles.      It   was    commenced    to 
be  used  by  white  men  about  the  year  1889, 
and  has   been    continuously    used    by    the 
public  ever  since.     Prior  to  that  time  it 
was  apparently  used  by  the  aborigines  in 
their  travels    north    and    south    over    the 
rough  and  mountainous  country  in  the  ex- 
treme northeast  corner  of  the  state.    From 
1889  to  1914  it  was  the  only  practicable 
way  of  travel  from  the  two  of  Metaline,  in 
Pend  Oreille  county,  north  to  and  beyond 
the  Canadian  boundary,  and  acquired  the 
name  of  the  "Boundary  trail."    During  all 
of  those  years   it   was   the   constant   way 
of  much  travel  by  people  on  foot  and  on 
horseback,    and    of    the    transportation    of 
goods  by   means    of    pack   horses    and   by 
crude  conveyances   called   "go-devils,"   con- 
sisting of  two  poles  attached  one  on  each 
side  of  a  horse  with  the  ends  dragging  be- 
hind, somewhat  like  a  sled,  on  which  goods 
would    be    carried.      The    actual    traveled 
trail  consisted  of  little  else  than  the  part 
over  which  people  and  horses  walked,  and 
was  some  18  and  24  inches  wide,  the  "go- 
devil"  occupying  a  somewhat  wider  space. 
While    the     county    never    expended    any 
money  in   the   improvement   of  'this   trail, 
it  was   improved    in    some   measure   from 
time  to  time  by  those  interested  in  its  use, 
and  in  later  years  this  improvement  con- 
sisted in  cutting  out  trees  and  brush  to  a 
width   of    some    8    feet.      This    was    done 
across  appellants'  land,  not  only  with  their 
consent,  but  with  their  assistance  to  some 
extent.    The  trail  seems  to  have  been  used 
somewhat  less  since  1914  than  prior  there- 
to, because  of  the  construction  of  another 
road;  but  it  is  still  used,  and  necessarily 
*>i  by  a  number  of  settlers  in  the  neigh- 
borhood, in  going  to  and  from  their  homes. 
It  is  plain  from  the  evidence  that  the  use 
of  the   trail   during    all    these    years   has 
been  open  and  adverse  to  the  rights  of  all 
owners  of  land  across  which  it  runs. 

While  this  trail  was  not  traveled  over 
by  wheeled  vehicles,  except  possibly  to  a 
nnall  extent  in  very  recent  years,  it  was, 


we  think,  nevertheless  used  as  a  highway, 
because  of  its  use  for  public  travel  in  the 
way  suited  to  the  conditions  there  prevail- 
ing. Travel  and  transportation  of  goods 
by  wheeled  vehicles  is  not  the  only  use  to 
which  a  highway  may  be  put.  One  walking 
or  riding  horseback,  or  transporting  goods 
by  pack  horse,  over  a  way  which  the  public 
is  constantly  using,  is  a  use  of  such  way 
as  a  highway,  in  a  legal  sense.  13  R.  C.  L. 
17;  37  Cyc.  15;  1  Elliott,  Roads  &  Streets, 
3d  ed.  4;  2  Words  &  Phrases,  882.  This 
being  the  law,  it  seems  to  follow,  as  a 
matter  of  course,  that  a  highway  of  the 
nature  here  in  question  can  be  established 
by  prescription,  as  well  as  if  it  were  used 
by  wheeled  vehicles.  The  contentions  made 
in  behalf  of  appellants  that  the  use  of  this 
trail  has  not  been  such  as  to  result  in  the 
public  acquiring  a  highway  along  it  by 
prescription,  we  think,  is  untenable  in  the 
light  of  the  evidence,  showing  the  facts  as 
above  summarized.  Seattle  v.  Smithers,  37 
Wash.  119,  79  Pac.  615. 

It  is  further  contended  in  appellants' 
behalf  that  the  trial  court  erred  in  decree- 
ing that  the  public  had  acquired  a  highway 
along  this  trail  to  the  extent  of  12  feet  in 
width.  The  argument  seems  to  be  that  the 
public's  right  in  this  regard  is  measured 
by  the  portion  of  the  trail  actually  used 
for  travel;  that  is,  the  actual  track  or 
path  made  by  the  walking  of  people  and 
horses.  It  seems  to  us  that  this  conten- 
tion is  answered  by  our  decision  in  Yakima 
County  v.  Conrad,  26  Wash.  155,  66  Pac. 
411,  and  by  our  later  decision  in  Olympia 
v.  Lemon,  93  Wash.  508,  161  Pac.  363.  In 
the  Conrad  Case  Judge  White,  speaking 
for  the  court,  observed:  "After  the  right 
to  a  highway  has  been  acquired  by  usage, 
the  public  are  not  limited  to  such  width 
as  has  actually  been  used.  The  right  ac- 
quired by  prescription  and  use  carries  with 
it  such  width  as  is  reasonably  necessary 
for  the  public  easement  of  travel,  and  the 
width  must  be  determined  from  a  consider- 
ation of  the  facts  and  circumstances 
peculiar  to  the  case.  Whatever  may  be 
the  width  in  any  particular  case,  the  ease- 
ment, when  acquired  by  user,  cannot  be 
limited  to  the  actual  beaten  path.  White- 
sides  v.  Green,  13  Utah,  341,  57  Am.  St. 
Rep.  740,  44  Pac.  1032;  Elliott,  Roads  & 
Streets,  2d  ed.  §  174,  and  cases  cited.  It 
is  generally  a  question  of  fact  to  be  deter- 
mined under  the  circumstances  of  each 
particular  case,  and  the  easement  may  be 
as  broad  as  the  public  require  for  passing, 
as  well  as  traveling  in  one  direction. 
Davis  v.  Clinton,  58  Iowa,  389,  N.  W.  768." 

See  also  Montgomery  v.  Somen,  50  Or. 
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had  acquired  a  highway  right  therein  by 
prescription,  to  the  extent  of  at  least  12 
feet  in  width. 
The  judgment  is  affirmed. 

Bills,  Ch.  J.,  and  Fullerton,  Main,  and 
Webster,  JJ.,  concur. 


Annotation— Establishment  of  highway  by  prescription  as  affected 
by  the  means  of  conveyance  or  transportation  employed. 


259,  90  Pac.  675;  Marchand  v.  Maple  Grove, 
48  Minn.  271,  51  N.  W.  606;  Arndt  v. 
Thomas,  93  Minn.  1,  106  Am.  St.  Rep.  418, 
100  N.  W.  378,  2  Ann.  Cas.  972. 

It  seems  quite  clear  to  us  that  the  use 
of  this  trail  was  such  as  to  warrant  the 
trial  court  in  concluding  that  the  public 


The  present  annotation  does  not  in- 
clude cases  where  the  public  were 
allowed  to  wander  or  travel  at  large  over 
premises  over  which  there  were  no  well- 
defined  trails,  paths,  or  ways,  such  for 
instance,  as  a  wood,  or  a  beach,  or  other 
large  open  space. 

Seemingly  but  few  cases  have  passed 
upon  the  question  stated,  and  Hamp  y. 
Pend  Oreille  County,  ante,  400,  is  the 
only  one  discovered  which  has  expressly 
held  that  a  general  land  highway  may  be 
established  by  prescription,  although 
used  but  little,  if  any,  during  the  pre- 
scription period,  for  wheeled  vehicles. 
However,  the  decision  in  this  case  finds 
support  in  Macpherson  v.  Scottish  Rights 
of  Way  &  Recreation  Soc.  (1888)  L.  R. 
13  App.  Cas.  (Eng.)  744,  wherein  it  was 
held  that  evidence  of  use  by  the  public 
of  a  14-mile  trail  through  a  mountain 
pass,  which  connected  two  public  places 
in  a  thinly  populated  part  of  Scotland, 
for  occasional  passage  on  foot  and  horse- 
back, and  regularly,  twice  a  year  for  a 
long  period  of  years,  for  driving  sheep 
from  one  market  to  another,  together 
with  the  fact  that  public  subscriptions 
had  paid  for  a  bridge  on  the  trail,  was 
sufficient  to  establish  a  public  right  of 
way  and  not  a  mere  permissive  use.  And 


in  Heyward  v.  Chisolm  (1858)  11  Rich. 
L.  (S.  0.)  253,  where  a  ditch  4  or  5  feet 
wide,  and  about  18  inches  deep,  was  con- 
structed through  a  marsh  by  a  few  peo- 
ple for  a  special  purpose,  but  was  there- 
after used  indiscriminately  by  the  pub- 
lic for  small  boats,  and  occasionally  for 
fiats  and  rafts,  it  was  held,  such  use 
being  adverse  and  continuing  for  more 
than  twenty  years,  that  a  highway  by 
prescription    was    established.     But  in 
Bourke  v.  Davis  (1889)  L.  R.  44  Ch.  Div. 
(Eng.)  110,  62  L.  T.  N.  S.  34,  38  Week. 
Rep.  167,  it  was  held  that  a  nontidal 
river,  which  could  be  used  for  boating 
and  fishing  only  because  the  depth  of  the 
water  was  increased  by  a  dam,  had  not 
acquired  the  character  of  a  public  high- 
way by  being  plied  by  small  boats  for 
recreation,   especially   as   the    inference 
was  that  the  use  had  been  permissive, 
and  not  adverse.    And  see  Chapman  v. 
Cripps  (1862)  2  Fost.  &  F.  (Eng.)  864, 
wherein  it  was  held  that  the  mere  use  by 
the  public  of  the  footpaths  in  a  wood, 
wherein  the  people  had  been  allowed  to 
wander  as  they  pleased,  was  not  such 
evidence  of  a  dedication  of  the  paths  as 
would  constitute  them  public  highways 
for  all  persons  at  all  times.        G.  J.  C. 


MICHIGAN  SUPREME  COURT. 

CATHERINE  GORDON 
v. 

ST.  PAUL  FIRE  &  MARINE  INSURANCE 
COMPANY,  Plff.  in  Err. 

(—  Mich.  — ,  163  N.  W.  956.) 

Insurance  —  refusal   to   submit   to   ex- 
amination —  effect. 

1.  An  insured  who  refuses  to  submit  to 
examination  under  oath,  in  the  absence  of 
his  attorney,  is  not  precluded  from  main- 
taining an  action  on  the  policy  by  a  provi- 
sion therein  that  no  suit  on  the  policy  can 
be  maintained  in  case  of  failure  to  comply 
with  such  requirement,  if  the  attorney's  ab- 
sence at  the  time  set  for  the  examination 
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was  due  to  a  previous  engagement,  and  he 
would  have  been  at  liberty  to  attend  on 
some  other  day,  if  one  had  been  suggested. 

Appeal  —  evidence  of  meaning  of  con- 
tract —  prejudice. 

2.  Permitting  evidence  of  the  agent's  in- 
terpretation of  the  word  "vacant"  in  an 
insurance  policy  is  not  prejudicial  in  an 
action  on  the  policy  since  the  question  of  its 
meaning  is  for  the  court. 
For  other  cases,  see  Appeal  and  Error,  TIL 

m,  3,  a,  (B),  in  Dig.  1-52  N.  8. 

Note.  —  The  question  of  vacancy  permit 
as  a  waiver  of  previous  vacancy  is  covered 
in  the  note  to  Caledonian  Ins.  Co.  v.  Smith, 
47  L.R.A.(N.S.)  619. 

Aa  to  provisions  of  insurance  policy  in 
respect  to  vacancy,  as  affected  by  agent's 
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Insurance— breach  of  condition  against 

vacancy  —  effect. 

3.  The  loss  during  a  subsequent  vacancy 
of  property  insured  while  vacant,  to  the 
knowledge  of  the  insurer's  agent,  does  not 
prevent  recovery  on  the  policy,  although  it 
provides  that  it  shall  be  void  if  the  property 
become  vacant  and  so  remain  for  ten  days, 
provided  the  loss  occur  while  such  breach  of 
condition  continues. 
For  other  cases,  see  Insurance,  V.  6.  2.  in 

Dig.  1-62  N.  8. 

(July  26,  1917.) 

ERROR  to  the  Circuit  Court  for  Allegan 
County  to  review  a  judgment  directing 
a  verdict  for  plaintiff  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due 
on  a  fire  insurance  policy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Norris,  McPherson,  Harring- 
ton, &  Waer,  for  appellant: 

The  policy  was  avoided  because  the 
premises  were  vacant  and  unoccupied,  and 
so  remained    for    ten    days    prior    to    the 

lwSS. 

Cronin  v.  Fire  Asso.  of  Philadelphia, 
123  Mich.  280,  82  N.  W.  45;  A.  M.  Todd 
Co.  v.  Farmers'  Mut.  F.  Ins.  Co.  137  Mich. 
194,  100  N.  W.  442;  England  v.  West- 
chester F.  Ins.  Co.  81  Wis.  583,  29  Am. 
St.  Rep.  917,  61  N.  W.  954;  Moore  v. 
Niagara  F.  Ins.  Co.  199  Pa.  49,  85. Am.  St. 
&p.  771,  48  Atl.  869;  Queen  Ins.  Co.  v. 
Chadwick,  13  Tex.  Civ.  App.  318,  35  S.  W. 
26;  Richards  v.  Continental  Ins.  Co.  83 
Mich.  508,  21  Am.  St.  Rep.  611,  47  N.  W. 
350;  Shackelton  v.  Sun  Fire  Office,  55 
Mich.  288,  54  Am.  Rep.  379,  21  K.  W.  343; 
Sexton  v.  Hawkeye  Ins.  Co.  69  Iowa,  99, 
23  X.  W.  462;  Continental  Ins.  Co.  v. 
Kyle,  124  Ind.  132,  9  L.R.A.  81,  19  Am. 
^  Rep.  77,  24  N.  E.  727 ;  Moore  v.  Phoenix 
F.  Ins.  Co.  64  N.  H.  140,  10  Am.  St.  Rep. 
3S4,  6  Atl.  27;  Cook  v.  Continental  Ins. 
Co.  70  Mo.   610,  35  Am.  Rep.  438;   Home 


Ins.  Co.  v.  Boyd,  19  Ind.  App.  193,  49 
X.  E.  285;  Feshe  v.  Council  Bluffs  Ins.  Co. 
74  Iowa,  676,  39  N.  W.  87;  Agricultural 
Ins.  Co.  v.  Hamilton,  82  Md.  88,  30  L.ILA. 
633,  51  Am.  St.  Rep.  457,  33  Atl.  429; 
Brashears  v.  Perry  County  Farmers  Pro- 
tective Ins.  Co.  51  Ind.  App.  8,  98  N.  E. 
889;  Ashworth  v.  Builders'  Mut.  F.  Ins. 
Co.  112  Mass.  422,  17  Am.  Rep.  117; 
Herman  v.  Adriatic  F.  Ins.  Co.  85  N.  Y. 
162,  39  Am.  Rep.  644;  Burner  v.  German- 
American  Ins.  Co.  103  Ky.  370,  45  S.  W. 
109;  Stoltenberg  v.  Continental  Ins.  Co. 
106  Iowa,  565,  68  Am.  cJt.  Rep.  323,  76 
N.  W.  835;  Sonneborn  v.  Manufacturers' 
Ins.  Co.  44  N.  J.  L.  220,  43  Am.  Rep.  365; 
Bonenfant  v.  American  F.  Ins.  Co.  76  Mich. 
654,  43  N.  W.  682;  Weidert  v.  State  Ins. 
Co.  19  Or.  261,  20  Am.  St.  Rep.  809,  24 
Pac.  242;  Knowlton  v.  Patrons  Androscog- 
gin F.  Ins.  Co.  100  Mo.  481,  2  L.R.A.(N.S.) 
517,  62  Atl.  289;  Fitzgerald  v.  Connecticut 
F.  Ins.  Co.  64  Wis.  463,  25  N.  W.  785; 
Allemania  F.  Ins.  Co.  v.  Hurd,  37  Mich. 
13,  26  Am.  Rep.  491;  Hartford  F.  Ins.  Co. 
v.  Davenport,  37  Mich.  609;  Kitchen  v. 
Hartford  F.  Ins.  Co.  57  Mich.  140,  58  Am. 
Rep.  344,  23  N.  W.  616. 

A  condition  providing  for  the  examina- 
tion of  the  insured  on  oath  touching  his 
loss,  if  required  by  the  company,  is  reason- 
able; and  a  refusal  to  comply  with  such 
requirement  will  forfeit  recovery,  if  so  pro- 
vided in  the  policy. 

Harris  v.  Phoenix  Ins.  Co.  35  Conn.  310; 
Firemen's  Fund  Ins.  Co.  v.  Sims,  115  Ga. 
939,  42  S.  E.  269;  Fleisch  v.  Insurance 
Co.  of  K.  A.  58  Mo.  App.  596;  Bonner  v. 
Home  Ins.  Co.  13  Wis.  677;  Gross  v.  St. 
Paul  F.  &  M.  Ins.  Co.  22  Fed.  74;  Sims  v. 
Union  Assur.  Soc.  129  Fed.  804;  Southern 
Home  Ins.  Co.  v.  Putnal,  57  Fla.  199,  49 
So.  922. 

Messrs.  Dickema,  Kollen,  A  Ten  Cate, 
for  appellee. 


representations  or  knowledge,  see  note  to 
Connecticut  F.  Ins.  Co.  v.  Buchanan,  4 
ULMN.S.)  758. 

For  the  effect  of  nonwaiver  agreement  on 
conditions  existing  at  inception  of  insur- 
ance policy,  see  annotation  to  Giah  v.  In- 
surance Co.  of  N.  A.  13  L.R.A.(N.S.)  827. 

Generally,  as  to  power  of  agents  to  bind 
insurer  by  oral  waiver  or  estoppel  in  pais 
as  to  forfeitures  occurring  after  issuance  of 
Policy  and  before  loss,  under  policies  of  in- 
wrance  requiring  consent  or  waiver  to  be 
in  writing,  Bee  note  to  Industrial  Mut.  In- 
demnity Co.  v.  Thompson,  10  LJLA.(N.S.) 
1064,  and  the  later  cases  of  Southern  States 
F.  Ins.  Co.  v.  Vann,  L.R.A.(N.S.)  1916B, 
1189;  Morgan  v.  American  Cent,  Ins.  Co. 
ULA.1917D,  1049,  and  Home  F.  Ins.  Co.  v. 
Wilson,  post,  409. ' 
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The  parol  evidence  rule  as  to  varying  or 
contradicting  written  contracts  as  affected 
by  the  doctrine  of  waiver  or  estoppel,  as 
applied  to  policies  of  insurance,  is  covered 
in  the  note  to  Haapa  v.  Metropolitan  L. 
Ins.  Co.  16  L.R.A.(N.S.)  1165,  which  in- 
cludes, commencing  on  page  1230,  a  sub- 
division on  vacancy. 

For  insurance  broker  as  agent  for  the  in- 
sured as  to  condition  or  use  of  property; 
see  note  to  McGraw  Woodenware  Co.  v. 
German  F.  Ins.  Co.  38  L.R.A.(N.S.)  614. 

As  to  whether  failure  of  insurer  to  speak 
or  act  after  notice  of  breach  of  policy  con- 
stitutes a  waiver  thereof,  see  notes  to  Phe- 
nix  Ins.  Co.  v.  Grove,  25  L.R.A.(N.S.)  1, 
and  Schmidt  v.  Williamsburgh  City  F.  Ins. 
Co.  51  L.R.A.(N.S.)   261. 
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Fellows,  J.,  delivered  the  opinion  of  the 
court: 

On  June  7,  1913,  defendant  issued  to 
plaintiff  a  Michigan  standard  form  insur- 
ance policy  for  $1,200  on  a  dwelling  house, 
and  $100  on  a  woodshed,  located  a  short 
distance  from  Saugatuck,  and  beyond  lire 
protection  of  that  village.  While  a  new 
policy  was  issued,  it  was  a  renewal  with 
a  small  increase  of  the  amount  then  car- 
ried. The  policy  was  for  three  years,  and 
took  effect  June  20th.  The  property  was 
worth  from  $2,700  to  $3,200.  The  agent 
of  defendant  solicited  the  insurance,  and 
suggested  that  plaintiff  take  out  insurance 
in  a  larger  amount  than  she  did,  but  she 
declined.  The  agent  inquired  if  the  house 
was  vacant,  and  was  told  that  it  was.  He 
asked  if  it  would  be  vacant  long,  and  was 
told  by  plaintiff's  husband  that  he  did  not 
think  so.  Plaintiff,  over  defendant's  ob- 
jection, was  permitted  to  give  evidence 
that  she  inquired  of  the  agent  whether  she 
would  get  anything  if  anything  happened 
while  the  house  was  vacant,  and  was  told 
by  him  that  it  would  not  be  vaoant,  within 
the  policy,  if  she  had  some  furniture  in  it, 
and  visited  it  every  ten  days  or  two  weeks. 
A  tenant  moved  in  to  the  house  in  June 
and  occupied  it  for  some  time,  after  which 
it  was  vacant  again.  Different  tenants 
occupied  it  periodically.  The  last  tenant 
moved  out  some  five  or  six  months  prior 
to  the  total  loss  by  fire  on  June  12,  1916, 
the  cause  being  unknown.  Proof  of  loss 
was  filed,  and  defendant  denied  liability. 
Such  further  facts  as  may  be  important 
will  be  detailed  in  connection  with  the  dis- 
cussion of  the  questions  involved.  The 
facts  are  not  in  dispute,  and  at  the  close 
of  the  case  both  parties  asked  for  a  directed 
verdict.  After  argument  of  the  questions, 
the  court  directed  a  verdict  for  the  plain- 
tiff for  the  amount  of  the  policy  with 
interest,  and  defendant  brings  the  case 
here. 

Two  questions  are  presented  on  this 
record  for  review.  One  relates  to  the  right 
to  maintain  the  present  action;  the  other 
goes  to  the  whole  merits  of  the  case,  and 
reaches  the  right  of  the  plaintiff  to  recover 
in  any  event. 

The  policy  contains  the  following  provi- 
sions: "The  insured,  as  often  as  required, 
.  .  .  shall  .  .  .  submit  to  examina- 
tions under  oath  by  any  person  named  by 
this  company,  and  subscribe  the  same. 
.  .  .  No  suit  or  action  on  this  policy 
for  the  recovery  of  any  claim  shall  be  sus- 
tainable in  any  court  of  law  or  equity 
until  after  full  compliance  by  the  insured 
with    all    the    foregoing    requirements." 

On  September  8th,  following  the  fire, 
defendant  wrote  plaintiff  a  letter  demand- 
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ing  an  examination  under  oath,  and  fixed 
September  13th,  at  2  o'clock  in  the  after- 
noon, at  plaintiff's  residence,  as  the  time 
and  place  for  such  examination.  Upon 
receipt  of  this  letter,  she  turned  it  over 
to  her  attorney.  On  the  day  fixed  he  had 
arranged  to  be  in  Columbus,  Ohio,  and  gave 
her  a  letter  to  show  defendant's  attorney, 
stating  that  he  had  a  previous  engagement, 
and  advising  her  to  state  to  him  that  she 
desired  her  attorney  present  at  such 
examination.  She  declined  to  submit  to 
an  examination  in  the  absence  of  her 
attorney.  On  September  14th,  plaintiff's 
attorney  wrote  the  company  that  he  hari 
commenced  suit,  but  stated  he  would  be 
glad  to  arrange  for  an  examination  of 
plaintiff.  No  examination  of  plaintiff  was 
had,  nor  was  any  further  attempt  made 
by  either  side  to  arrange  for  one.  Some 
heat  appears  to  have  been  engendered  over 
some  of  the  negotiations  preliminary  to 
this  suit,  including  the  question  of  exam- 
ining plaintiff.  It  is  quite  likely  that 
counsel  might,  by  consultation,  have  been 
able  to  arrange  a  day  mutually  agreeable 
for  this  examination,  and  avoided  any  acri- 
mony. We  are  concerned,  however,  with 
the  legal  rights  of  the  parties,  and  do  not 
feel  called  upon  to  determine  for  counsel 
the  legal  ethics  involved  in  their  con- 
troversy. The  plaintiff  was  a  witness  upon 
the  trial,  and  fully  testified  on  both  direct 
and  cross-examination. 

The  provision  of  the  policy  above  quoted 
is  a  valid  one  and,  as  a  general  rule,  en- 
forceable; and  one  who,  without  cause,  re- 
fuses to  submit  to  examination,  should  be 
precluded  from  maintaining  an  action  on 
the  policy.  The  purpose  of  the  examina- 
tion is  to  elicit  the  facts,  in  order  that  the 
company  may  determine  whether  it  will 
defend  or  adjust  the  claim.  It  is  not  to 
be  used  solely  to  obtain  partial,  unfavor- 
able, or  inaccurate  admissions  from  a 
party,  to  be  used  in  future  litigation. 

In  all  cases  arising  under  it,  the  part)' 
to  be  examined  is  entitled  to  the  presence 
of  his  or  her  attorney.  Thomas  v.  Bur- 
lington Ins.  Co.  47  Mo.  App.  169;  Ameri- 
can Cent.  Ins.  Co.  v.  Simpson,  43  111.  App. 
98.  This  is  a  reasonable  condition,  and 
changes  no  stipulations  of  the  contract. 
The  contract  does  not  provide  for  a  private 
examination  of  the  insured,  and  there  can 
be  no  reasonable  objection  to  a  bona  fide 
request  that  such  examination  be  conducted 
in  the  presence  of  the  insured's  attorney. 
In  the  instant  case,  the  plaintiff  did  not 
refuse  to  submit  to  an  examination  if  it 
could  be  had  when  her  attorney  could 
attend.  He  was  in  Columbus,  Ohio,  the 
day  fixed  by  defendant  for  the  examination. 
He  returned  shortly.     Under  the  circum- 
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stances  of  this  case,  the  request  of  the 
plaintiff  that  Ker  attorney  be  present  when 
such  examination  took  place  did  not 
amount  to  a  refusal  to  submit  to  an  ex- 
amination, so  as  to  preclude  her  right  o( 
recovery. 

The  other  question  grows  out  of  the  fol- 
lowing provision  of  the  policy:  "This 
entire  policy,  unless  otherwise  provided  by 
agreement  indorse!  hereon  or  added  hereto, 
shall  be  void  ...  If  a  building  herein 
described,  whether  intended  for  occupancy 
by  owner  or  tenant,  be  or  become  vacant 
or  unoccupied  and  so  remain  for  ten  days, 
provided  a  loss  shall  occur  on  the  property 
injured  while  such  breach  of  condition  con- 
tinues or  such  breach  of  condition  is  the 
primary  or  contributory  cause  of  the  loss." 

We  have  already  stated  the  conversation 
between  the  plaintiff,  her  husband,  and  de- 
fendant's agent  at  the  time  the  insurance 
was  negotiated.  It  was  admissible  for 
plaintiff  to  show  that  defendant's  agent 
had  knowledge,  when  the  policy  was  writ- 
ten, that  the  premises  were  vacant.  It 
was  inadmissible  to  show  the  agent's  con- 
struction of  the  word  "vacant,"  as  used  in 
the  policy.  Whether,  under  a  given  state 
of  facts,  a  house  is  vacant  within  the  mean- 
ing of  the  contract  of  insurance,  presents 
a  question  of  law,  and  the  agent's  opinion 
could  not  bind  the  defendants  or  the 
courts.  In  this  case  the  admission  of  his 
testimony  was  not  prejudicial  to  the  de- 
fendant, as  the  case  in  the  final  analysis 
became  one  for  the  court. 

Upon  the  undisputed  facts,  the  premises 
were  vacant  and  unoccupied,  to  the  knowl- 
edge of  defendant's  agent,  and  therefore  to 
its  knowledge,  at  the  time  the  policy  was 
issued,  and  at  the  time  it  took  effect. 
Under  the  undisputed  facts,  the  premises 
were  vacant  and  unoccupied  at  the  time  of 
the  fire.  In  other  words,  the  premises, 
when  the  contract  of  insurance  was  writ- 
ten and  at  its  inception,  to  the  knowledge 
of  defendant,  were  in  the  same  condition 
as  when  the  fire  occurred.  This  court,  in 
the  case  of  Aurora  F.  &  M.  Ins.  Co.  v. 
Kranich,  36  Mich.  289,  had  under  consid- 
eration a  policy  of  insurance  containing 
a  vacancy  clause  similar  to  but  not  in  the 
exact  language  of  the  clause  here  involved. 
The  agent,  when  he  issued  the  policy,  knew 
that  the  premises  were  vacant;  they  were 
vacant  at  the  time  of  the  fire.  Speaking 
through  Mr.  Justice  Marston,  it  was  said: 
"If,  however,  the  property  is  unoccupied 
when  the  risk  is  taken,  and  there  is  no 
provision  in  the  policy  requiring  the  in- 
sured to  make  any  change  in  this  respect, 
we  are  of  opinion  the  company  would  be 
liable,  nnder  the  policy,  for  a  loss  occur- 
ring  at   a  time   when   the  property   was 
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vacant,  even  although  it  might  appear  thata 
intermediate  the  date  of  issue  of  the 
policy  and  date  of  loss  the  property  had 
been  actually  occupied.  Under  such  cir- 
cumstances, the  risk  is  in  no  way  increased 
or  changed.  The  property  is  in  no  worse 
situation  at  the  time  of  the  loss  than  it 
was  when  the  policy  was  issued.  The 
policy,  although  framed  to  carefully  guard 
the  rights  of  the  company,  makes  no  pro- 
vision for  such  a  state  of  facts,  and  the 
law  will  not  step  in  and  relieve  the  com- 
pany from  responsibility,  where  the  provi- 
sions of  the  policy  have  not  been  violated 
by  the  insured,  and  where  the  state  of 
the  property  has  at  all  times  during  the 
continuance  of  the  policy  been  in  as  favor- 
able a  condition  as  it  was  when  the  policy 
was  issued." 

It  is  urged  by  the  defendant  that  this 
case  should  not  be  followed;  that  legisla- 
tion since  enacted,  together  with  construc- 
tion put  upon  such  legislation  by  the  court, 
make  the  case  no  longer  controlling;  that 
in  the  Kranich  Case,  under  the  policy  there 
involved  and  the  then  state  of  the  law, 
vacancy  rendered  the  policy  void  without 
revival;  that  this  court  was  there  dealing 
with  a  contract  of  insurance,  void  for  all 
purposes  in  its  inception,  if  the  company's 
theory  was  adopted;  that  under  Act  No. 
167,  Laws  of  1897,  and  the  Standard 
Policy  Act  of  1905  (Act  277,  Pub.  Acts 
1905)  vacancy  without  consent  must  exist 
for  ten  days  before  the  forfeiture  becomes 
effective,  and,  upon  the  premises  becoming 
occupied  again,  the  contract  of  insurance 
again  attaches  and  becomes  valid;  that  the 
policy  becomes  valid,  or  void,  by  the  action 
of  the  insured,  and  that,  in  the  instant  case, 
the  policy  was  valid  for  the  ten  days  fol- 
lowing the  20th  day  of  June,  and  that, 
inasmuch  as  it  was  oocupied  during  that 
period,  the  policy  was  valid  until  the  prem- 
ises were  again  vacant  and  remained  so 
for  a  period  of  ten  days;  and  that,  the  loss 
having  occurred  after  the  premises  had 
been  vacant  for  several  months,  the  for- 
feiture for  vacancy  was  available  to  de- 
fendant, and  the  following  cases  are  cited: 
England  v.  Westchester  F.  Ins.  Co.  81  Wis. 
683,  29  Am.  St.  Rep.  917,  51  N.  W.  954; 
Moore  v.  Niagara  F.  Ins.  Co.  199  Pa.  49, 
85  Am.  St.  Rep.  771,  48  Atl.  869;  Queen 
Ins.  Co.  v.  Chadwick,  13  Tex.  Civ.  App. 
318,  35  S.  W.  26. 

The  reasoning  of  counsel  and  the  cases 
cited,  together  with  the  case  of  Royal  Ins. 
Co.  v.  Lubelsky,  86  Ala.  630,  5.  So.  768, 
might  be  quite  persuasive  if  this  were  a 
case  of  first  impression  in  this  jurisdic- 
tion; but  it  is  not.  The  rule  of  stare 
decisis  cannot  be  lightly  brushed  aside; 
nor  are  we  persuaded  that  the  legislation 
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to  which  we  have  referred  should  be  given 
the  effect  contended  for.  This  legislation 
was  not  designed  to  make  forfeitures  more 
available  to  insurance  companies,  but  was 
designed  to  curb  the  right  to  declare  for- 
feitures. Nor  are  we  persuaded  that  we 
should  adopt  the  argument  of  counsel  that 
because  the  contract  contained  the  words, 
"and  so  remain  for  ten  days/'  that  the 
contract  of  insurance  was  a  valid  one,  and 
so  remained  for  ten  days;  and,  being  a 
Valid  contract  for  ten  days,  the  doctrine 
of  the  Kranich  Case  should  not  apply. 
The  plaintiff  did  not  contract  for  insur- 
ance for  ten  days;  she  entered  into  a 
contract  of  insurance  for  three  years,  paid 
the  premium  for  that  period,  and  did  not 
contract  in  the  policy  to  make  any  change 
in  the  then  existing  conditions.  It  is  not, 
as  we  view  it,  a  question  of  whether  the 
contract  was  valid  at  its  inception  and  so 
continued  for  ten  days,  but  rather,  was 
there  a  change  of  condition  of  the  premises 
from  the  condition  known  to  the  company, 
when  it  accepted  the  premium  and  assumed 
the  risk. 

The  Kranich  Case  and  kindred  cases 
proceed  on  the  theory  that  the  insurance 
company  is  estopped  from  asserting  a  for- 
feiture for  a  condition  of  the  premises 
existing  at  the  time  of  the  fire,  which 
existed,  to  the  knowledge  of  the  company, 
at  the  making  of  the  contract,  and  which 
condition  of  the  premises,  it  was  not  agreed 
by  the  contract  of  insurance,  was  to  be 
changed.  We  have  recently  applied  this 
doctrine.  Blake  v.  Farmers'  Mut.  Lightning 
Protective  F.  Ins.  Co.  194  Mich.  589,  161 
N.  W.  890;  Marx  v.  Wiiliamsburgh  City 
F.  Ins.  Co.  192  Mich.  497,  158  N.  W.  1052; 
Simpson  v.  Ohio  Farmers'  Ins.  Co.  184 
Mich.  647,  161  N.  W.  610. 

In  the  Blake  Case  the  policy  prohibited 
the  use  of  chimneys,  unless  constructed  of 
brick  or  cement.  But  the  agent  knew  at 
the  time  he  took  the  application  that  one 
of  the  chimneys  was  not  constructed  of 
brick  or  cement,  although  the  contrary  was 
stated  in  the  application.  Its  condition 
was  the  same  at  the  time  of  the  loss  as  at 
the  time  of  the  application.  It  was  held 
that  the  company  could  not  avoid  pay- 
ment on  the  grounds  of  fraud  in  the  appli- 
cation. 

In  the  Marx  Case  it  was  provided  in  the 
policy  that  it  should  be  void  if  illuminat- 
ing gas  or  vapor  was  generated  in  the 
building.  At  the  time  of  the  issuance  of 
the  policy,  to  the  knowledge  of  the  agent, 
illuminating  gas  was  generated,  and  it  was 
used  under  a  different  method  at  the  time 
of  the  fire.  The  plaintiff  was  permitted 
to  recover,  notwithstanding  the  clause  of 
the  policy,  and  it  was  said  by  Mr.  Justice 


Ostrander,  speaking  for  the  court:  "It  is 
conceded  that  the  indicated  forbidden  thing 
existed  when  the  policy  was  issued,  and 
that  the  defendant's  agent  knew  it.  It  is 
not  claimed  that,  if  no  change  had  been 
made  in  the  method  of  generating  gas  or 
vapor  for  lighting,  the  policy  would  be 
avoided.  But  as  the  defendant's  knowledge 
of  the  situation  was  imputed,  and  its 
knowledge  of  the  change  in  method  is  not 
and  cannot  be  imputed,  the  contention  is 
that  the  condition  stands  violated,  with 
the  same  effect  as  though  no  knowledge 
of  conditions  had  ever  come  to  defendant. 
The  obvious  and,  in  my  opinion,  the  con- 
clusive answer  to  this  reasoning,  is  that 
the  condition  relied  upon  was  waived  when 
the  policy  was  issued;  that  is,  it  was 
agreed,  in  essence,  that  generating  illumin- 
ating gas  or  vapor,  in  the  described  build- 
ing or  adjacent  thereto,  would  not  avoid 
the  policy.  Defendant  is  charged  with 
knowledge  of  the  condition  existing  when 
the  policy  was  issued,  and  the  condition 
had  not  changed  when  the  fire  occurred. 
There  was  no  new,  or  other,  or  different, 
breach  of  the  policy  condition  after  the 
policy  was  issued." 

In  the  Simpson  Case  the  policy  had  a 
rider  attached  stating  that  the  policy  cov- 
ered the  premises  while  occupied  as  a  pri- 
vate dwelling.  The  premises  were  occupied 
at  the  time  the  insurance  was  procured, 
and  when  burned,  as  a  mission  house.  It 
was  claimed  that  the  agent,  at  the  time 
the  insurance  was  procured,  had  knowl- 
edge of  this  fact.  This  court  held  that  if 
he  did  have  such  knowledge  the  plaintiff 
was  entitled  to  recover,  and  the  defendant 
estopped;  and  a  large  number  of  authori- 
ties from  this  and  other  jurisdictions  are 
cited  and  discussed  by  Mr.  Justice  Moore. 

The  law  as  announced  in  the  Kranich 
Case  must  be  regarded  as  the  settled  law 
of  the  state.  It  is,  we  believe,  in  accordance 
with  the  weight  of  authority. 

If  we  carefully  examine  the  cases  appa- 
rently holding  a  contrary  doctrine,  we  find 
that  in  England  v.  Westchester  F.  Ins.  Co. 
81  Wis.  583,  29  Am.  St.  Rep.  917,  51  N.  W. 
954,  the  defendant  did  not  have  knowledge 
of  the  condition  of  the  premises,  unless 
knowledge  was  imputed  to  it.  In  the  case 
of  Royal  Ins.  Co.  v.  Lubelsky,  supra,  it  was 
held  that  the  language  of  the  -policy  showed 
a  mutual  expectation  of  the  contracting 
parties,  not  amounting  to  a  warranty,  how- 
ever, that  the  house  was  to  be  occupied  as 
a  dwelling.  In  Moore  v.  Niagara  F.  Ins. 
Co.  199  Pa.  49,  85  Am.  St.  Rep.  771,  48 
Atl.  869,  and  Queen  Ins.  Co.  v.  Chadwick, 
13  Tex.  Civ.  App.  318,  35  S.  W.  26,  the 
company  had  knowledge  that  the  premises 
were  unoccupied  when  the  policy  was  issued. 
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We  naturally  turn  to  New  York  on  this 
question,  due  to  the  fact  that  we  take  our 
standard  policy  law  from  that  state.     In 
Bennett  v.  Agricultural  Ins.  Co.  106  N.  Y. 
243,  12  N.  E.   609,  Mr.  Justice  Andrews, 
tpeaking  for  the  court,  said:     "The  defend- 
ant insists  that  treating  the  policy  as  hav- 
ing taken   effect    as   a   valid   contract    of 
insurance    upon    an    unoccupied    dwelling, 
there  was  a  breach  of  a  condition  subse- 
quent contained  in  the  policy   which  ren- 
dered it  void.     The  policy   was  issued  in 
August,  1870,  for  the  term  of  three  years. 
In  April,  1878,  a  tenant  was  let  into  pos- 
session of  the  house,  and  occupied  it  until 
November,  1878,  when  he  moved  out,  and 
the  house  remained  unoccupied  from  that 
time  until   the  fire,  July   17,   1879.     The 
claim  is  that,  although  the  house  was  in- 
sured as  unoccupied,  yet,  as  the  plaintiff 
afterwards,   during  the  life  of  the  policy, 
occupied  it  for  a  time  by  a  tenant,  he  could 
not  thereafter  discontinue  the  occupation 
during  the   subsequent   life  of   the   policy, 
and  leave  the  premises  vacant,  without  for- 
feiting the  insurance.     The  policy  contains 
these    among    other    conditions:      If    the 
dwelling   house   or   houses   hereby   insured 
shall  cease  to  be  occupied  by  the  owner  or 
occupant  in  the  usual  and  ordinary  manner 
in  which   dwelling  houses  are  occupied  as 
such,  or  be  so  unoccupied  at  the  time  of 
effecting  insurance,  and  not  so  stated  in  the 
application,   then,  and  in  every  such  case, 
or  in  either  of  said  events,  this  policy  shall 
be  null  and  void  until  the  written  consent 
of  the  company  at  the  home  office  is  ob- 
tained/   The  defendant  bases  his  contention 
upon    the    first    of    the    conditions    above 
quoted.     It   is  plain,  we  think,  that  this 
condition  was  intended  to  protect  the  com- 
pany against  an  increase  of  risk,  by  leav- 
ing premises  vacant  which  were  occupied  at 
the  time  the  insurance  was  effected,  and 
that  it  has  no  application  to  a  risk  taken 
on  an  unoccupied  dwelling  house." 

In  the  case  of  Cross  v.  National  F.  Ins. 
Co.  132  N.  Y.  133,  30  N.  E.  390,  Mr.  Justice 
Brown,  speaking  for  the  court,  said:  "While 
the  policy  contains  the  usual  conditions  de- 
claring it  void  if  the  plaintiff  was  other 
than  the  sole  and  unconditional  owner,  or  if 
the  buildings  were  on  ground  not  owned  by 
the  insured  in  fee  simple,  or  if  it  should 
become  or  remain  vacant  or  unoccupied  for 
ten  days,  the  court  held  that  these  condi- 
tions were  waived,  and  the  evidence  clearly 
supported  that  conclusion.  The  plaintiff's 
son  was  the  general  agent  of  the  defendant, 
and  personally  examined  the  buildings  be- 
fore issuing  the  policy,  and  knew  that  they 
were  vacant  and  unoccupied." 
Among  other  New  York  cases  consider - 
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ing  this  question  see  New  York  Mut.  Sav. 
&  L.  Asso.  v.  Westchester  F.  Ins.  Co.  110 
App.  Div,  760,  07  N.  Y.  Supp.  436,  where 
many  of  the  authorities  are  cited  and  con- 
sidered; Blass  v.  Agricultural  Ins.  Co.  18 
App.  Div.  481,  46  N.  Y.  Supp.  392;  Short 
v.  Home  Ins.  Co.  90  N.  Y.  16,  43  Am.  Rep. 
138;  Bear  v.  Atlanta  Home  Ins.  Co.  34  Misc. 
613,  70  N.  Y.  Supp.  581. 

In  the  case  of  Maxwell  v.  York  Mut.  F. 
Ins.  Co.  114  Me.  170, 95  Atl.  877,  Mr.  Justice 
Hanson,  speaking  for  the  court,  said:  "The 
plaintiff  was  justified  in  believing  that  the 
property  was  insured  as  vacant  property, 
as  it  was  in  fact;  that  it  was  unoccupied, 
and  might  be  during  the  life  of  the  policy, 
was  well  known  to  the  company  as  well  as 
to  the  agent,  and  we  find  no  warrant  in 
holding  that  an  occasional  occupancy,  and 
consequent  occasional  vacancies,  as  in  this 
case,  destroy  the  right  to  recover.  The 
plaintiff  procured  insurance  on  vacant  prop- 
erty. As  such  it  was  destroyed  by  fire. 
She  was  protected  by  the  policy. 

In  Chamberlain  v.  British-American 
Assur.  Co.  80  Mo.  App.  589,  it  was  said: 
"The  second  reason  justifying  the  action  of 
the  trial  court  is  that  the  facts  in  evidence 
warranted  an  inference  that  the  agent  who 
issued  the  policy  was  fully  aware  that  the 
building  was  unoccupied  when  he  delivered 
I  the  contract  of  insurance,  and,  by  so  doing, 
intended  to  waive  the  provision  avoiding 
the  policy  in  case  the  premises  were  vacant 
or  unoccupied  for  ten  days.  That  such  an 
agent  may,  by  his  agreements,  acts,  or  con- 
duct, waive  the  provisions  for  its  forfeiture 
contained  in  a  policy  of  insurance,  and 
estop  his  nonresident  principal  from  enforc- 
ing such  forfeitures,  is  now  the  settled  law 
in  this  state." 

The  court  of  appeals  of  Kentucky  had 
the  question  before  it  in  the  case  of  Lon- 
don &  L.  Ina.  Co.  v.  Gerteisen,  106  Ky.  815, 
51  S.  W.  617,  where  a  policy  of  insurance 
had  been  issued  on  a  distillery  not  in  opera- 
tion when  insured,  and  the  title  was  not 
complete  in  the  insured;  but  these  facts 
were  known  to  the  agent.  It  was  held  that 
tlje  insurance  company  would  not  be  al- 
lowed to  rely  on  conditions  in  the  policy 
forfeiting  it,  and  avoid  it  for  these  reasons, 
if,  at  the  time  it  issued  the  policy,  the  facts 
were  known  to  it. 

In  the  case  of  Rochester  Loan  Bkg.  Co. 
v.  Liberty  Ins.  Co.  44  Neb.  537,  48  Am.  St. 
Rep.  745,  62  N.  W.  877,  the  court  had  before 
it  a  policy  containing  a  forfeiture  clause 
for  vacancy.  The  premises  were  vacant,  to 
the  knowledge  of  the  agent,  when  the  policy 
was  issued,  and  were  vacant  when  the  fire 
occurred.  It  was  said  by  the  court:  "It 
would  seem  almost  unnecessary  to  cite  au- 
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thorities  to  show  that,  since  the  insured 
property  was  vacant  and  unoccupied  at  the 
date  of  the  issuance  of  the  policy  in  suit, 
which  fact  was  actually  known  by  the  in- 
surance company,  and  with  that  knowledge 
actually  before  it,  it  chose  to  insure  the 
property,  that  in  doing  so  it  elected  to  and 
did  waive  the  conditions  in  the  policy  that 
the  same  should  be  void  if  the  property 
was,  at  the  time-  it  was  insured,  vacant. 
The  knowledge  of  the  agents  of  the  insur- 
ance company  that  the  property  was  va- 
cant at  the  date  of  the  issuance  of  the 
policy  was  the  knowledge  of  the  company. 
Notice  to  an  insurance  agent  who  issues  a 
policy  of  facts  relating  to  the  subject- 
matter  of  the  insurance  is  notice  to  the 
company,  and  if  he  fails  to  properly  state 
them  in  the  policy  when  relied  upon  and 
trusted  to  do  so,  the  company  should  not 
be  permitted  to  escape  liability  on  that 
ground." 

The  Kranich  Case  is  cited  and  quoted 
from  in  support  of  the  conclusion  reached 
by  the  court.  The  holding  was  followed  in 
German  Ins.  Co.  v.  Frederick,  57  Neb.  538, 
77  N.  W.  1106. 

It  was  said  by  the  court  in  Germania  F. 
Ins.  Co.  v.  Klewer,  27  HI.  App.  590:  "The 
vacancy  of  the  building,  however,  is  no  de- 
fense for  appellant.  When  the  policy  sued 
on  was  issued,  the  house  was  unoccupied, 
and  had  been  in  that  condition  for  several 
weeks.  Of  this  appellant's  agent  had  full 
notice  when  the  policy  in  question  was 
issued.  No  objection  was  then  made  to  the 
vacancy,  nor  did  appellee  promise  to  have 
the  house  occupied.  The  injustice  of  per- 
mitting appellant  to  now  deny  its  liability 
on  that  ground  is  apparent.  To  deliver  a 
policy  with  full  knowledge  of  the  facts  upon 
which  its  validity  may  be  disputed,  and 
then  to  insist  upon  these  facts  as  ground 
of  avoidance,  is  to  attempt  a  fraud.  This 
the  courts  will  neither  aid  nor  presume, 
but  prefer  to  find  there  was  an  intent  to 
waive  the  known  ground  of  avoidance." 

The  Kansas  court  of  appeals  had  the 
question  before  it  in  the  case  of  Milwaukee 
Mechanics'  Ins.  Co.  v.  Brown,  3  Kan.  App. 
225,  44  Pac.  35.  We  quote  from  the  sylla- 
bus: "If  an  insurance  agent,  knowing  that 
premises  sought  to  be  insured  are  unoccu- 
pied, issues  a  policy  of  insurance  thereon, 
using  the  form  containing  a  clause  which 
declares  that  the  policy  shall  become  void 
in  case  the  premises  be  or  become  vacant 
and  unoccupied  and  so  remain  for  ten  days, 
and  if  he  fails  to  strike  out  such  clause, 
the  fault  being  that  of  the  agent,  and  not 
of  the  insured,  it  operates  as  a  waiver  of 
such  conditions  on  the  part  of  the  com- 
pany, and  it  will  be  liable  in  case  of  a  loss. 
Held,  further,  that  if,  in  negotiations  be- 
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tween  the  agent  and  the  assured,  no  time 
was  definitely  fixed  within  which  the  prem- 
ises should  be  occupied,  the  policy  would 
continue  valid  until  the  company  or  its 
agent  notified  the  assured  that  it  elected 
to  cancel  the  policy  and  refund  the  pre- 
mium." 

The  supreme  court  of  Iowa  had  the  ques- 
tion before  it  in  Williams  v.  Niagara  F. 
Ins.  Co.  50  Iowa,  561,  and  it  was  there  said: 
"We  have,  then,  this  case:  The  company, 
with  full  knowledge  the  house  was  unoccu- 
pied, and  would  be  for  a  time,  issues  the 
policy  and  receives  the  premium,  and  then, 
after  a  loss  occurs,  insists  it  is  not  bound, 
and  the  policy  never  had  a  legal  existence, 
because  said  house  was  vacant.  Having 
issued  the  policy,  taken  the  premium,  and 
thereby  induced  the  plaintiff  to  believe  she 
was  insured,  the  defendant  is  estopped  from 
alleging  or  proving  the  policy  never  had  a 
legal  existence.  By  issuing  the  policy  the 
defendant  waived  the  conditions  as  to  the 
occupation  of  the  building,  and  also  that 
such  waiver  should  be  expressed  on  the 
policy  in  writing." 

The  states  of  California  and  Virginia  are 
in  accord  with  these  holdings.  See  West 
Coast  Lumber  Co.  v.  State  Invest.  &  Ins. 
Co.  98  Cal.  503,  33  Pac.  258;  Georgia  Home 
Ins.  Co.  v.  Kinnier,  28  Gratt.  88. 

It  may  be,  as  claimed  by  defendant,  that 
unoccupied  buildings,  particularly  those 
which  do  not  have  fire  protection,  are  a 
greater  hazard  than  those  similarly  situ- 
ated which  are  occupied ;  we  must  so  assume 
upon  this  record,  as  uncontradicted  testi- 
mony to  this  effect  was  given  upon  the  trial. 
While,  in  the  view  we  take  of  this  case,  it  is 
not  controlling,  it  may  be  significant  that 
there  was  no  testimony  given  that  a  differ- 
ent rate  is  charged,  or,  if  charged,  what  the 
rate  would  be,  or  that  the  rate  collected  on 
the  policy  sued  upon  did  not  take  such  addi- 
tional hazard  into  consideration;  in  other 
words,  there  is  no  testimony  on  this  record 
that,  if  a  higher  rate  is  charged  for  unoc- 
cupied property,  it  was  not  collected  in  the 
instant  case.  The  rate  collected  was  the 
rate  fixed  by  the  company,  with  knowledge 
that  the  premises  were  vacant  when  the 
policy  was  issued. 

The  loss  occurred  when  the  premises  were 
in  the  same  condition,  to  the  knowledge  of 
the  company,  as  when  the  contract  of  insur- 
ance was  entered  into;  there  was  no  agree- 
ment in  the  policy  that  the  condition  of  the 
premises  should  be  changed;  under  the  au- 
thorities cited  the  defendant  is  liable,  and 
the  defense  here  invoked  is  not  available 
to  it. 

It  follows  that  the  judgment  should  be, 
and  it  is,  affirmed,  with  costs  to  plaintiff. 
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HOME   FIRE    INSURANCE    COMPANY, 

Appt., 
v. 

J.  B.  WILSON  et  al. 
(118  Ark.  442,  176  S.  W.  688.) 

Insurance  —  waiver  of  vacancy. 

Assurance  by  a  local  insurance  agent,  with 
full  power  to  issue  and  cancel  policies  and 
issue  vacancy  permits,  that  the  policy  was 
in  force,  when  notified  that  the  property 
was  vacant  in  order  to  keep  the  insurance 
in  force,  waives  the  forfeiture,  which,  un- 
der the  conditions  of  the  policy,  occurs 
because  of  the  vacancy. 
For  other  cases,  see  Insurance,  V.  b,  2,  in 

Dig.  1-52  N.  S. 

(May  10,  1915.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Columbia  County, 
in  plaintiffs'  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
fire  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wynne  A  Harrison,  for  appel- 
lant: 

Not  only  was  the  right  under  the  insur- 
ance contract  forfeited  when  the  fire  oc- 
curred, but  the  forfeiture  was  made  full  and 
complete  when  the  vacant  and  unoccupied 
condition  extended  beyond  a  period  of  ten 
days,  as  provided  for  by  the  terms  of  the 
contract  itself. 

2  Clement,  Fire  Ins.  p.  367;  Royal  Ins. 
Co.  v.  Lubelsky,  86  Ala.  530,  5  So.  768; 
Snyder  v.  Fireman's  Fund  Ins.  Co.  78  Iowa, 
146,  42  N.  W.  630;  German  Ins.  Co.  v.  Rus- 
sell, 65  Kan.  373,  58  L.R.A.  234,  69  Pac. 
345;  Hoover  v.  Mercantile  Town  Mut.  Ins. 
Co.  93  Mo.  App.  Ill,  69  S.  W.  42;  East 
Texas  F.  Ins.  Co.  v.  Kempner,  87  Tex.  229, 
47  Am.  St.  Rep.  99,  27  S.  W.  122. 

The  local  agent  had  no  authority  to  waive 
an  expressed  provision  of  the  policy. 

19  Cyc.  782;  Burlington  Ins.  Co.  v.  Gib- 
bons, 43  Kan.  15,  19  Am.  St.  Rep.  118,  22 
Pac.  1010;  Wilkens  v.  Mutual  Reserve  Fund 
Life  Asso.  54  Hun,  294,  7  N.  Y.  Supp.  589. 

Plaintiffs  were  bound  by  limitations  upon 
the  agent's  authority,  as  stipulated  in  the 
policy. 

2  Clement,  Fire  Ins.  p.  487;  Quinlan  v. 
Providence-Washington  Ins.  Co.  133  N.  Y. 
356,  28  Am.  St,  Rep.  645,  31  N.  E.  31; 
Ostrander,  Fire  Ins.  p.  192,  §  56;  Hankins 
v.  Rockford  Ins.  Co.  70  Wis.  1,  35  N.  W.  34; 
American  Ins.  Co.  v.  Hampton,  54  Ark.  75, 
14  S.  W.  1092;  Alabama  State  Mut.  Assur. 

Note.  —  See  note  to  Gordon  v.  St.  Paul 
F.  &  M.  Ins.  Co.  ante,  402. 


Co.  v.  Long  Clothing  &  Shoe  Co.  123  Ala.  m 
667,  26  So.  655;  Smith  v.  Continental  Ins. 
Co.  6  Dak.  433,  43  N.  W.  810;  Lippman  v. 
iEtna  Ins.  Co.  120  Ga.  247,  47  S.  E.  593; 
Hausen  v.  Citizens  Ins.  Co.  66  Mo.  App.  29; 
McLeary  v.  Orient  Ins.  Co.  —  Tex.  Civ. 
App.  — ,  32  S.  W.  583. 

There  was  neither  an  expressed  nor  im- 
plied waiver  of  the  provisions  against 
vacancy. 

Capital  F.  Ins.  Co.  v.  Shearwood,  87  Ark. 
327,  112  S.  W.  878;  Queen  Ins.  Co.  v. 
Young,  86  Ala.  424,  11  Am.  St.  Rep.  51,  5 
So.  116. 

Neither  was  there  a  waiver  of  the  forfeit- 
ure by  reason  of  the  failure  to  return  the 
unearned  premium. 

Capital  F.  Ins.  Co.  v.  Shearwood,  supra; 
Home  F.  Ins.  Co.  v.  Wilson,  109  Ark.  324, 
169  S.  W.  1113;  Ostrander,  Fire  Ins.  p.  173. 

Mr.  C.  W.  McKay,  for  appellees: 

A  local  agent  of  an  insurance  company, 
who  has  been  furnished  by  his  principal 
with  blank  applications  and  with  policies 
signed  by  its  officers,  and  who  has  been  au- 
thorized to  take  risks  and  to  issue  policies, 
to  collect  premiums  and  to  cancel  policies, 
all  without  consulting  his  principal,  has  the 
right  to  waive  any  of  the  conditions  in  the 
policy,  either  prior  or  subsequent. 

German-American  Ins.  Co.  v.  Humphrey, 
62  Ark.  348,  54  Am.  St.  Rep.  297,  35  S.  W. 
428;  Phcenix  Ins.  Co.  v.  Public  Parks 
Amusement  Co.  63  Ark.  187,  37  S.  W.  959; 
State  Mut.  Ins.  Co.  v.  Latourette,  71  Ark. 
242,  100  Am.  St.  Rep.  63,  74  S.  W.  300; 
Commercial  F.  Ins.  Co.  v.  Belk,  88  Ark.  506, 
115  S.  W.  172. 

There  was  a  waiver  of  the  provisions  in 
the  policy  against  vagrancy. 

Commercial  F.  Ins.  Co.  v.  Belk,  88  Ark. 
507,  115  S.  W.  172. 

Insurer's  knowledge  of  the  forfeiture  be- 
fore the  loss  occurred,  and,  with  this  knowl- 
edge, failure  to  return  or  offer  to  return,  the 
unearned  premium,  would  of  itself  waive 
the  forfeiture. 

19  Cyc.  798;  Schreiber  v.  German-Ameri- 
can Hail  Ins.  Co.  43  Minn.  367,  45  N.  W. 
708;  Shutts  v.  Milwaukee  Mechanics  Ins. 
Co.  159  Mo.  App.  436,  141  S.  W.  15;  Mc- 
Intyre  v.  Liverpool,  L.  &  G.  Ins.  Co.  131  Mo. 
App.  88,  110  S.  W.  604;  Thompson  v.  Tra- 
ders Ins.  Co.  169  Mo.  12,  68  S.  W.  889; 
Swedish  American  Ins.  Co.  v.  Knutson,  67 
Kan.  71,  100  Am.  St.  Rep.  382,  72  Pac.  526; 
Hanover  F.  Ins.  Co.  v.  Dole,  20  Ind.  App. 
333,  50  N.  E.  772;  Havens  v.  Home  Ins.  Co. 
Ill  Ind.  90,  60  Am.  Rep.  689,  12  N.  E.  137; 
Phcenix  Ins.  Co.  v.  Grove,  215  111.  299,  25 
L.R.A.(N.S.)  1,  74  N.  E.  141;  Phoenix  Ins. 
Co.  v.  Hart,  149  HI.  513,  36  N.  E.  990; 
Phoenix  Ins.  Co.  v.  Johnston,  143  111.  106, 
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32  N.  E.  429;  Horton  v.  Home  Ins.  Co.  122 
N.  C.  498,  65  Am.  St.  Rep.  717,  29  S.  E. 
944;  Glens  Falls  Ins.  Co.  v.  Michael,  167 
Ind.  659,  8  L.R.A.(N.S.)  708,  74  N.  E.  964, 
79  N.  E.  905. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

This  is  the  second  appeal  of  this  case. 
For  opinion  on  the  former  appeal,  see  Home 
F.  Ins.  Co.  v.  Wilson,  109  Ark.  324,  159 
S.  W.  1113. 

As  appears  from  the  statement  of  facts  in 
the  opinion  on  the  former  appeal,  appellees 
bought  a  house  and  lot  upon  which  there 
was  at  the  time  an  outstanding  policy  of 
insurance  in  favor  of  their  vendor,  but  by 
and  with  the  consent  of  one  John  Rhea,  who 
was  appellant's  agent  at  McNeill,  Arkan- 
sas, the  policy  was  transferred  to  appellees. 
It  further  appears  that  appellant's  agent 
was  also  a  rental  agent,  and  that  the  house 
in  question  was  listed  with  this  agent  for 
rent.  Upon  the  former  trial,  the  cause  was 
tried  upon  the  theory  that  this  agent  had 
been  requested  to  and  had  agreed  to  act  for 
appellees,  not  only  in  renting  this  property, 
but  in  keeping  it  insured,  and  had  agreed, 
at  the  time  it  was  listed  with  him,  to  take 
whatever  action  might  be  necessary  to  con- 
tinue the  policy  in  effect.  It  was  said,  how- 
ever, upon  the  former  appeal,  that  this 
agreement  constituted  Rhea  the  agent  of  the 
insured,  and  that  in  the  performance  of  this 
agreement  he  was  not  acting  as  the  agent 
of  the  insurer.  And  it  was  further  held 
that  this  agent  could  not,  by  an  executory 
agreement  to  take  some  future  action,  waive 
any  of  the  conditions  of  the  policy.  Dis- 
cussing the  effect  of  this  agreement,  it  was 
there  said:  "But  an  agent's  executory 
agreement  to  waive  future  breaches,  if  any 
should  occur,  is  not  enforceable,  for  such  an 
agreement  is  not  a  waiver  of  the  effect  of 
an  existing  condition,  but  is  an  amendment, 
to  the  extent  of  such  an  agreement,  of  the 
terms  of  the  written  contract  between  the 
parties,  evidenced  by  the  policy  of  insur- 
ance. The  understanding  between  appellees 
and  Rhea,  when  given  the  highest  effect  of 
any  inference  that  can  be  drawn  from  the 
conversation  between  them,  is  no  more  than 
an  executory  contract  to  keep  appellee's  in- 
surance in  effect,  and  to  do  whatever  may 
be  necessary  for  that  purpose." 

Under  the  record  as  then  made,  we  held 
that  judgment  had  been  erroneously  ren- 
dered against  the  insurance  company,  and 
the  judgment  was  reversed  and  the  cause 
remanded  for  a  new  trial.  Upon  the  re- 
mand of  the  case,  a  trial  was  had  before  the 
court,  sitting  by  consent  as  a  jury,  and  the 
evidence  at  this  trial  was  substantially  the 
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same  as  at  the  first  trial,  with  this  impor- 
tant exception:  Mr.  Grayson  testified  that 
after  the  property  became  vacant  he  noti- 
fied the  agent  of  the  appellant  company  of 
this  vacancy,  and  he  was  at  the  time  assured 
by  the  agent  that  the  insurance  was  all 
right  and  the  policy  was  in  force,  and  he 
would  keep  it  in  force.  He  testified  further 
that  he  notified  Mr.  Rhea  of  the  vacancy  so 
that  he  might  look  after  the  insurance,  and 
that  Mr.  Rhea  told  him  the  policy  was  in 
force.  Mr.  Wilson  testified  to  substantially 
the  same  facts,  and  they  were  not  contra- 
dicted by  the  agent,  who  was  present,  and 
testified  at  the  trial. 

We  need  not  discuss  appellee's  failure  to 
make  this  proof  at  the  former  trial.  The 
truthfulness  of  this  statement  was  passed 
upon  by  the  trial  court,  and  the  finding 
there  made  is  conclusive  upon  us. 

A  different  question  is  presented  by  the 
record  in  this  case  from  the  one  decided 
upon  on  the  former  appeal.  It  was  shown 
at  both  trials  that  Mr.  Rhea  possessed  all 
of  the  power  and  authority  ordinarily  pos- 
sessed by  local  agents;  that  he  was  fur- 
nished by  the  company  with  blank  applica- 
tions, and  with  policies  duly  signed  by  its 
officers;  that  he  had  full  authority  to  issue 
these  policies,  which  were  not  valid  until 
countersigned  by  him  as  agent  of  the  com- 
pany; that  he  had  issued  and  countersigned 
the  policy  sued  on ;  that  he  had  full  author- 
ity  to  consent  to  the  transfer  of  policies, 
and  did  consent  to  the  transfer  of  this  pol- 
icy from  appellees'  vendor  to  appellees ;  that 
he  collected  premiums  and  was  authorized 
to  cancel  policies,  and  did  cancel  policies, 
and  was  authorized  to  issue  vacancy  per- 
mits, which  were  subject  only  to  the  right 
of  the  company  to  ratify  or  cancel. 

Upon  the  former  appeal  we  decided  that 
the  agent  could  not,  by  an  executory  agree- 
ment on  his  part,  change  or  modify  the 
written  conditions  contained  in  the  policy, 
and,  further,  that  in  any  agreement  upon 
his  part  to  thereafter  take  the  necessary 
action  to  continue  a  policy  in  effect,  he  was 
thereby  acting  as  the  agent  of  the  owner 
and  not  as  the  agent  of  the  insurer.  But  it 
has  also  been  frequently  held  that  an  agent 
possessed  of  the  authority  vested  in  Rhea 
can  waive  the  conditions  of  the  policy.  In 
the  case  of  Commercial  F.  Ins.  Co.  v.  Belk, 
88  Ark.  506,  115  S.  W.  172,  it  was  said: 
"Koenigstein  was  the  agent  of  the  defend- 
ant, and  was  intrusted  with  blank  policies 
signed  by  the  defendant,  with  power  and 
authority  to  solicit  insurance,  and,  when 
obtained,  to  fill  the  blanks  in  the  policy, 
receive  the  premiums,  and  issue  the  poli- 
cies; and,  consequently,  had  the  implied 
authority  to  waive  the  conditions  of  the 
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policy.    State  Mdt  Ins.  Co.  v.  Latourette, 
71  Ark.  242,  100  Am.  St.  Rep.  63,  74  S.  W. 
300;    Phoenix    Ins.    Co.    v.    Public    Parks 
Amusement  Co.  63  Ark.  187,  37  S.  W.  959; 
German-American  Ins.  Co.  v.  Humphrey,  62 
Ark.  348,  54  Am.  St.  Rep.  297,  35  S.  W.  428, 
and  cases  cited.    He  knew  that  appellee  had 
contracted  to  sell  and  convey  to  Kifer  the 
property  insured,  when  the  purchase  price 
agreed  upon  was  paid;  he  wrote  the  con- 
tract, and,  with  full  knowledge  of  the  trans- 
action,  assured  appellee  that  her  policies 
were  'all  right.'    The  appellant,  through  its 
agent,  thereby  waived  the  condition  in  the 
policies  as  to  sole  and  unconditional  owners 
•hip  of  the  insured  property.    With  the  as- 
surance that  the  policies  were  all  right,  she 
rested   in   the  belief  her  property  was  in- 
sured, until  it  was  destroyed  or  damaged 
by  fire.      Appellant  cannot  now  avoid  the 
policies,  on  account  of  the  condition  waived. 
German-American   Ins.   Co.   v.   Harper,   75 
Ark.  98,  86  S.  W.  817,  and  cases  cited;  Ar- 
kansas  Mut.  P.  Ins.   Co.  v.  Claiborne,  82 
Ark.  160,  162,  100  8.  W.  751." 

The  proof  now  shows  that  appellees  did 
not  rely  solely  upon  Rhea's  promise  to  keep 
the  policy  in  effect,  but  that,  after  the  prop- 
erty had  become  vacant  and  the  policy  had 
forfeited,  and  before  the  loss  occurred,  and 
at  a  time  when  appellant  had  the  right  to 
cancel  the  policy,  and  when  other  insurance 
could  have  been  taken  out  had  it  done  so, 
the  agent  of  the  appellant  company  assured 
the  owners  of  the  property  that  the  insur- 
ance was  in  force. 

The  former  opinion  pointed  out  the  differ- 
ence between  the  executory  promise  of  an 
agent  to  perform  some  future  service  in  con- 
nection with  a  policy,  and  his  action  in 
regard  to  a  forfeiture  which  already  existed. 
It  was  there  said :  "But  this  is  not  the  case 
of  property  being  vacant  at  the  time  of  the 
issuance  of  the  policy,  and  of  that  vacancy 
being  known  to  the  agent  issuing  the  policy; 
for,  in  such  cases  as  stated,  the  authorities 
hold  that  the  insurance  company  has  waived 
the  condition  of  the  policy  against  vacancy* 
Clement,  Fire  Ins.  p.  418.  Nor  is  the  case 
of  an  insured  advising  the  company's  agent 
of  a,  condition  which  would  work  a  forfeit- 
ure, if  not  waived,  yet  one  which  could  and 
would  be  waived  upon  the  doing  of  some  act 
bj  the  agent  which  the  insured  assumed,  in 
reliance  upon  the  agent's  promise,  was  done 
or  would  be  done,  but  which  the  agent  had, 
in  fact,  failed  to  do;  for,  in  such  cases,  the 
authorities  hold  that  the  agent's  neglect 
does  not  invalidate  the  policy." 

We  there  quoted  extensively  from  the 
opinion  delivered  by  Chief  Justice  Campbell 
of  the  supreme  court  of  Mississippi,  in  the 
case  of  Home  Ins.  Co.  v.  Scales,  71  Miss. 


075,  42  Am.  St.  Rep.  512,  16  So.  134.  The 
controlling  facts  in  this  Mississippi  case 
were  identical  with  the  facts  considered  fry 
us,  and  the  language  of  that  court  was  ap- 
plicable to  the  facts  as  developed  on  the 
former  appeal.  We  quoted  from  the  Missis- 
sippi court  the  following  language:  "It 
was  no  part  of  his  business,  as  agent  of  the 
company,  to  keep  policies  from  being  avoided 
by  violation  of  their  conditions,  whatever 
obligations  he  may  have  assumed  by  his 
engagement  to  the  insured,  as  to  which  en- 
gagements he  could  not  bind  the  insurer." 

But  the  Mississippi  court  drew  in  that 
case  the  distinction  which  we  now  recognize, 
when  it  employed  the  following  language: 
"If  Hibler,  the  agent,  had  done  anything  in 
his  capacity  as  agent,  after  the  house  was 
unoccupied,  to  mislead  the  insured,  the  case 
would  be  different;  but  nothing  of  that  sort 
occurred.  There  was  silence,  and  that  is 
never  ground  for  estoppel,  except  where  it 
is  a  fraud,  which  cannot  be  predicated  of 
this  silence.  The  agent  had  a  right  to  be 
silent,  and  give  no  notice  as  to  the  unoc- 
cupied condition  of  the  house." 

The  agent  here,  who  had  the  authority  to 
issue  the  vacancy  permit  which  would  have 
continued  the  policy  in  force,  was  notified  of 
the  vacancy  for  the  purpose,  as  stated  by 
appellees,  of  having  the  policy  kept  in  force, 
and  they  were  assured  by  the  agent  that  the 
insurance  was  in  force,  and  this  assurance 
must  be  held  to  constitute  a  waiver  of  the 
forfeiture. 

The  trial  court  held,  in  effect,  that  the 
forfeiture  was  waived,  and  rendered  judg- 
ment accordingly,  and  we  think  that  judg- 
ment should  be  affirmed,  and  it  is  so 
ordered. 


WASHINGTON  SUPREME  COTJBT. 
(Department  No.  2.) 

STATE  OF  WASHINGTON  EX  REL.  EDn 

WARD  TARO,  Respt., 

v. 

EVERETT,  a  Municipal  Corporation,  et  al., 

Appts. 

(—  Wash.  — ,  172  Pac.  762.) 

Mandamus  —  right    to    maintain  —  In- 
terest. 
1.  A  member  of  a  city  fire  department, 

holding    his    position    under    civil    service 

Note.  —  The  creation  of  indebtedness 
within  the  meaning  of  debt  limit  provisions 
is  treated  in  the  notes  in  37  L.R.A.  (N.S.) 
1058,  and  L.R.A.1917E,  437.  The  specific 
phase  involved  in  State  ex  rel.  Tabo  v. 
Everett,  as  to  obligations  imposed  by  law, 
is  dealt  with  at  pages  1086  et  seq.  of  the 
earlier,  and  pages  447  et  seq.  of  the  later, 
note. 
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rules,  may  maintain  mandamus  proceedings 
to  compel  the  administration  to  put  in  force 
an  ordinance  adopted  by  the  voters,  which 
will  reduce  his  working  hours,  where,  under 
the  statute,  the  writ  is  a  civil  procedure,  to 
be  utilized  by  any  person  who  has  cause  for 
its  invocation. 

For  other  cases ,  see  Mandamus,  II.  b,  in 
Dig.  1-52  N.  8. 

Municipal    corporation  —  debt    limit  — 
right  to  exceed. 

2.  A  municipal  corporation  may  exceed 
its  constitutional  debt  limit  when  necessary 
for  the  maintenance  of  an  efficient  fire  de- 
partment. 

For  other  cases,  see  Municipal  Corporations, 
II.  e,  2,  in  Dig.  1-52  N.  8. 

Courts  —  inquiry    into    organization    of 
Are  department. 

3.  The  courts  will  not,  in  the  absence  of 
manifest  abuse  of  discretion,  inquire  whether 
or  not  a  double  platoon  system  which  has 
been  adopted  by  a  municipality  for  its  fire 
department  is  a  necessity,  in  a  proceeding 
to  compel  the  administrative  department  of 
the  city  to  put  the  ordinance  into  effect. 
For  other  cases,  see  Courts,  I.  c,  3,  6.  in  Dig. 

1-52  N.  8. 

(April  27,  1918.) 

APPEAL  by  defendants  from  an  order  of 
the  Superior  Court  for  Snohomish 
County,  granting  a  writ  of  mandamus  com- 
pelling them  to  put  in  force  an  ordinance 
of  the  defendant  city.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  A.  Johnson,  for  appellant: 

The  relief  asked  was  uncertain,  and  man- 
damus was  not  the  proper  remedy. 

Tobey  v.  Hakes,  64  Conn.  274,  1  Am.  St. 
Rep.  114,  7  Atl.  551;  State  v.  Republican 
River  Bridge  Co.  20  Kan.  404. 

A  writ  of  mandamus  should  not  issue  to 
compel  an  illegal  act. 

Patterson  v.  Edmonds,  72  Wash.  88,  129 
Pac.  896;  Barksdale  v.  Hayes,  134  Ga.  348, 
67  S.  E.  852;  White  County  v.  People,  222 
111.  9,  78  N.  E.  13;  Benton  Harbor  v.  St. 
Joseph  &  B.  H.  Street  R.  Co.  102  Mich. 
386,  26  L.R.A.  245,  47  Am.  St.  Rep.  553, 
60  N.  W.  758;  State  ex  rel.  Morotz  v. 
Rickards,  17  Mont.  440,  43  Pac.  604;  Dun- 
ten  v.  State,  172  Ind.  59,  87  N.  E.  733; 
State  ex  rel.  Good  v.  Howard,  174  Ind.  358, 
92  N.  E.  115,  26  Cyc.  319;  Clay  County  v. 
McAleer  (Clay  County  v.  United  States) 
115  U.  S.  616,  29  L.  ed.  482,  6  Sup.  Ct. 
Rep.  199;  Chalk  v.  White,  4  Wash.  156,  29 
Pac.  979;  Portland  Sav.  Bank  v.  Monte- 
sano,  14  Wash.  570,  45  Pac.  158. 

Mandamus  will  not  lie  to  control  the 
discretion  of  ministerial  officers. 

Morris  &  Whitehead  v.  Williams,  23 
Wash.  459,  63  Pac.  236;  State  ex  rel.  Bus- 
sell  v.  Calvert,  33  Wash.  380,  74  Pac.  573; 
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State  ex  rel.  Brown  v.  Dental  Examiners, 
38  Wash.  325,  80  Pac.  544;  State  v.  Dun- 
lap,  49  Wash.  385,  95  Pac.  321;  26  Cyc 
295. 

Messrs.  Sherwood  &  Mansfield,  for  re- 
spondent : 

The  expense  of  maintaining  a  fire  de- 
partment is  mandatory. 

Lynch  v.  North  Yakima,  37  Wash.  657, 
12  L.R.A.(N.S.)  261,  80  Pac.  79. 

No  discretion  is  allowed. 

State  ex  rel.  Rea  v.  Lincoln,  98  Neb.  634, 
154  N.  W.  217;  State  ex  rel.  Heald  v.  Zan- 
gerle,  94  Ohio  St.  447,  115  N.  E.  1013;  Re 
Pfahler,  150  Cal.  71,  11  L.R.A.(N.S.)  1092, 
88  Pac.  270,  11  Ann.  Cas.  911;  Arthur  v. 
Petaluma,  27  Cal.  App.  782,  151  Pac  182; 
State  ex  rel.  Foote  v.  Hutchinson,  93  Kan. 
405,  144  Pac.  241;  State  ex  rel.  Fleck  v. 
Dalles  City,  72  Or.  337,  143  Pac.  1127,  Ann. 
Cas.  1916B,  855. 

The  question  of  necessary  expenses  is  not 
judicial. 

East  St.  Louis  v.  United  States,  110 
U.  S.  321,  28  L.  ed.  162,  4  Sup.  Ct.  Rep.  21; 
Hightower  v.  Raleigh,  150  N.  C.  569,  65 
S.  E.  279. 

The  complaint  is  sufficiently  specific  as  to 
relief. 

State  ex  rel.  Rea  v.  Lincoln,  98  Neb.  634, 
154  N.  W.  217. 

Plaintiff  has  the  legal  capacity  to  sue. 

State  ex  rel.  Grinsfelder  v.  Spokane 
Street  R.  Co.  19  Wash.  518,  41  L.R.A.  515, 
67  Am.  St.  Rep.  739,  63  Pac.  719;  Galeener 
v.  Honeycutt,  173  Cal.  100,  159  Pac.  595; 
Linden  v.  Alameda  County,  45  Cal.  6. 

A  peremptory  writ  issues  when  a  demur- 
rer to  the  complaint  is  sustained. 

People  ex  rel.  Darnell  v.  Hamilton  County, 
3  Neb.  244;  State  ex  rel.  Jefferson  County 
v.  Hatch,  36  Wash.  164,  78  Pac.  796;  State 
ex  rel.  Hopper  v.  Bergen  County,  52  N.  J.  L. 
313,  19  Atl.  383;  High,  Extr.  Leg.  Rem.  2d 
ed.  §  449;  13  Enc.  PI.  &  Pr.  780. 

Mandamus  will  lie  to  compel  an  official 
having  power  to  make  appointments,  to  do 
so. 

State  ex  rel.  Battle  v.  Rocky  Mount,  156 
N.  C.  329,  72  S.  E.  354;  Crow  v.  Fails,  57 
Tex.  Civ.  App.  331,  122  S.  W.  933;  Morgan 
v.  Champion,  150  Ky.  396,  150  S.  W.  517; 
Com.  ex  rel.  Steller  v.  Livingston,  171  Ky. 
62,  186  S.  W.  916. 

Fullerton,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  an  order  of  the 
superior  court  of  Snohomish  county,  grant- 
ing a  peremptory  writ  of  mandamus 
against  the  city  council  of  the  city  of  Ev- 
erett, compelling  that  body  to  put  in  force 
an  ordinance  of  the  city.     The  cause  was 
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before  the  trial  court,  and  is  before  us, 
upon  the  allegations  of  the  petition  for  the 
writ,  and  the  allegations  of  the  answer 
thereto;  the  trial  court  having  sustained  a 
general  demurrer  to  the  answer,  and  the 
answering  defendants  having  elected  to 
stand  thereon. 

The  record  discloses  that  the  city  of  Ev- 
erett is  a  city  of  the  first  class,  operating 
under  a  freeholders'  charter,  duly  adopted 
by  its  electors.    The  charter  creates  a  com* 
mission  form  of  government.     Three  com* 
misaoners  are  provided  for — a  commissioner 
of  public  works,  a  commissioner  of  safety, 
and  a  commissioner   of    finance — who   to- 
gether comprise  the  city  council,  and  who, 
in  addition  to  having  legislative  functions, 
are  charged  with  the  executive  administra- 
tion of  the  city's  affairs.    The  charter  also 
prorides    for    the    method    of    legislation 
known  as  the  initiative.     This  method,  in 
bo  far  as  it  is  material  here  to  inquire,  au- 
thorizes the  submission  to  the  city  council 
of  proposed  legislation  in  the  form  of  ordi- 
nances, by  a  definite  number  of  the  qualified 
electors  of  the  city,  which  the  council  may 
either  pass   without   alteration,   under   its 
legislative  powers,  or  submit  to  the  electors 
of  the  city  at  a  general  or  special  election, 
when,  if  an  affirmative  vote  is  in  its  favor, 
it  thereby  becomes  a  part  of  the  city's  laws. 
Pursuant  to  the  foregoing  provisions  of 
the  city  charter,  a  proposed  ordinance  was 
duly  submitted  to  the  council  relating  to 
the  city's  fire  department.    The  department 
then  consisted  of  one  chief,  one  assistant 
chief,  four  captains,  four  lieutenants,  one 
engineer,  one  assistant  engineer,  six  auto 
drivers,  seven  pipemen,  and  one  master  me- 
chanic, organized  as  a  single  platoon;  the 
members  remaining  constantly  on  duty  save 
for  stated  limited  intervals.    The  proposed 
ordinance  increased  the  number  of  pipemen 
from  seven  to  sixteen,  and  divided  the  de- 
partment into  two  platoons,  one  for  day 
and  one  for  night  service,  thus  reducing  the 
number  of  hours  of  continuous  Bervice  re- 
quired of   the  individual  employees.     The 
ordinance  was  later  submitted  to  the  elect- 
ors for  adoption,  and  was  by  them  adopted 
by  the  required  majority  on  November  7, 
1916,  going  into  effect  on  January  1,  1917. 

It  further  appears  that  the  city  council 
and  the  members  thereof,  having  the  duty 
ao  to  do,  refused  to  increase  the  number  of 
the  members  of  the  department  as  required 
by  the  ordinance,  and  refused  otherwise  to 
carry  out  its  provisions.  As  a  reason  for 
ao  refusing  they  set  up,  in  substance,  that 
before  the  adoption  of  the  ordinance  the 
city  council  had  made  its  estimates  and  its 
tax  levy,  to  meet  the  expenses  of  the  city 
government  for  the  year  1917;  that  in  this 
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estimate  and  levy  it  had  provided  for  the 
fire  department  the  sum  of  $36,147,  and  for 
a  contingent  fund  the  sum  of  $1,000,  all  of 
which  was  not  more  than  sufficient  to  main- 
tain the  department  as  it  then  existed; 
that  to  increase  the  department  as  required 
by  the  ordinance  would  cost  approximately 
$10,000,  and  that  they  had  no  means  of 
providing  for  this  additional  expense;  that 
the  city  was  then  indebted  in  a  sum  exceed- 
ing its  constitutional  limitation,  and  could 
not  legally  incur  a  further  indebtedness; 
and  that  for  these  reasons  the  obligation 
necessary  to  be  incurred  to  carry  out  the 
provisions  of  the  ordinance  would,  in  their 
judgment,  be  illegal. 

Certain  preliminary  objections  were  made 
to  the  proceedings  prior  to  answering  by 
tne  appellants,  all  of  which  were  waived  in 
this  court,  save  the  objection  to  the  re- 
lator's capacity  to  maintain  the  proceeding. 
In  his  petition  the  relator  averred  that  he 
was  a  member  and  employee  of  the  fire 
department  of  the  city  of  Everett,  and 
brought  the  proceeding  on  behalf  of  him- 
self, and  on  behalf  of  the  other  members 
and  employees  of  such  department.  The 
truth  of  the  allegation  is  not  disputed;  but 
attention  is  called  to  the  fact  that  the  re- 
lator does  not  allege  that  he  is  a  citizen 
and  taxpayer  of  the  city  of  Everett,  and  it 
is  argued  that  a  mere  employee  of  the  city 
has  no  capacity,  as  such,  to  invoke  the 
remedy  of  mandamus  against  the  officers  of 
the  city  to  enforce  a  public  duty,  however 
much  he  may  be  benefited  individually 
thereby;  that  his  remedy,  if  any  he  has,  for 
the  wrongs  suffered  by  him  individually,  is 
a  private  action,  not  the  extraordinary  rem- 
edy of  mandamus.  But  however  forceful 
this  objection  might  be  as  applied  to  pro- 
ceedings under  the  writ  as  anciently  admin- 
istered, this  court  has  held  that  it  is 
without  application  to  the  statutory  writ 
of  mandamus;  that  the  writ  of  mandamus, 
under  the  Code,  is  not  a  prerogative  writ, 
issuable  at  the  pleasure  of  the  state  in  aid 
of  a  private  individual,  but  a  civil  procedure 
under  the  Code,  and  that  any  person  who 
has  a  cause  for  its  invocation  has  the  same 
right  to  sue  out  the  writ  as  he  has  to  com- 
mence a  civil  action  to  redress  a  private 
wrong.  State  ex  rel.  Race  v.  Cranney,  30 
Wash.  594,  71  Pac.  50;  State  ex  rel.  Brown 
v.  McQuade,  36  Wash.  579,  79  Pac.  207; 
State  ex  rel.  Spokane  Terminal  Co.  v.  Su- 
perior Ct.  40  Wash.  453,  82  Pac.  878;  State 
ex  rel.  Gillette  v.  Clausen,  44  Wash.  437,  87 
Pac  498;  State  ex  rel.  Washington  Pav. 
Co.  v.  Clausen,  90  Wash.  450,  LJLA.1917A, 
436,  156  Pac.  554;  State  ex  reL  Beach  v. 
Olsen,  91  Wash.  56,  157  Pac.  34. 
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The  benefit  to  accrue  to  the  relator  by 
putting  in  force  the  provisions  of  the  ordi- 
nance are  indirect,  it  is  true.  But  it  is  a 
substantial  benefit,  nevertheless.  It  will 
lessen  his  hours  of  labor — the  number  of 
hours  he  is  required  to  remain  continuously 
on  duty  without  intermission.  Nor  does  he 
hold  his  position  at  the  whim  or  caprice  of 
the  appointing  power,  and  thus  be  subject, 
against  his  will,  to  be  deprived  of  the  bene- 
fits of  the  ordinance.  It  appears  in  the 
record,  although  not  directly  in 'this  con- 
nection, that  he  holds  under  civil  service 
rules,  and  is  thus  liable  to  discharge  only 
for  cause  alleged  and  proven  against  him* 

On  the  merits  of  the  controversy,  the 
principal  contention  for  reversal  is  that  the 
writ  compels  the  doing  of  an  unlawful  act. 
It  is  not  asserted,  of  course,  that  the  duty 
to  enforce  the  provisions  of  an  ordinance 
duly  and  legally  enacted  is  discretionary 
with  the  city  officers.  On  the  contrary,  it 
is  conceded  that  it  is  their  imperative  duty 
so  to  do,  if  the  means  lie  within  their 
power.  The  obligation  is  denied  in  this  in- 
stance, because  beyond  the  officers'  powers. 
The  reason  is  founded  on  the  allegations  of 
the  answer,  to  the  effect  that  the  ordinance 
could  not  be  enforced  for  the  year  1917 
without  the  expenditure  of  approximately 
$10,000;  that  the  city  had  made  its  appro- 
priations and  tax  levies  for  that  year  with- 
out taking  into  account  this  expense,  and  is 
therefore  without  authority  to  provide  for 
it  by  additional  levies;  that  the  city  had 
reached  the  debt  limit  permitted  by  the 
Constitution  and  statutes,  and  could  not 
legally  incur  an  additional  indebtedness; 
and  that  for  want  of  means,  or  power  to 
procure  means,  the  enforcement  of  the  ordi- 
nance is  an  impossibility. 

But  however  sound  this  reasoning  might 
be  when  applied  to  a  proper  state  of  facts, 
we  think  it  unsound  in  the  particular  in- 
stance, because  unfounded  in  its  principal 
assumption.  This  court  early  laid  down, 
and  has  since  consistently  adhered  to,  the 
rule  that  the  limitation  on  indebtedness  of 
municipalities  imposed  by  the  Constitution 
was  inapplicable  to  such  obligations  as 
were  made  mandatory  by  that  instrument, 
or  were  necessary  to  maintain  the  existence 
of  the  corporation.  It  was  recognized  that 
the  maintenance  of  city  governments  was 
essential  to  the  health,  safety,  and  general 
welfare  of  the  people  of  the  city,  and  con- 
sequently the  limitation  of  indebtedness 
imposed  could  not  have  been  intended  to  be 
so  far  exclusive  as  to  necessitate  the  sus- 
pension of  government.  Rauch  V.  Chapman, 
16  Wash.  568,  36  L.R.A.  407,  58  Am.  St 
Rep.  52,  48  Pac.  253;  Duryee  v.  Friars,  18 
Wash.  55,  50  Pac.  583;  Gladwin  v.  Ames,  30 


Wash.  608,  71  Pac.  180;  Pilling  v.  Everett, 
67  Wash.  109,  120  Pac  873;  Patterson  v. 
Edmonds,  72  Wash.  88,  129  Pac  896. 

That  an  efficient  fire  department  is  an  es- 
sential for  the  protection,  and  therefore  lor 
the  existence,  of  a  municipality  of  the  first 
class,  does  not  need  argument  to  demon- 
strate.   Indeed,  in  Gladwin  v.  Ames,  supra, 
we  held  that  fire  insurance  on  city  build- 
ings was  such  a  well -recognized  method  of 
protection  that  warrants  issued  to  cover  the 
cost  of  such  insurance,  although  in  excess 
of  the  city's  legal  debt  limit,  were  valid. 
For  a  much  stronger  reason  are  warrants 
valid,  issued,  under  like  circumstances,  to 
maintain  a  department  for  the  extinguish- 
ment of  fires.    In  Lynch  v.  North  Yakima, 
37  Wash.  657,  12  L.R.A.(N.S.)  261,  80  Pac. 
79,    and    in    Cunningham    v.    Seattle,    40 
Wash.  59,  4  L.R.A.(N.S.)  629,  82  Pac.  143, 
19  Am.  Neg.  Rep.  55,  we  held  the  fire  de- 
partments of  municipalities  to  be  govern- 
mental agencies,  for  the  negligent  conduct 
of   which   by   the  employees   in    charge  a 
municipality  was  not  liable  in  damages;  a 
holding  in  principal  that  they  were  neces- 
sary governmental  functions.    Without  pur- 
suing   the    inquiry    further,   therefore,   we 
conclude  that  the  maintenance  of  a  fire  de- 
partment in  the  city  of  Everett  is  a  neces- 
sary governmental  function,  for  which  the 
city  authorities  may  incur  an  indebtedness 
without   violating   the   prohibition    of   the 
Constitution,  limiting  the  indebtedness  of 
municipalities  to  a  certain  percentage  of 
the   value   of   their  taxable   property.     It 
follows  that  the  city  authorities  could  sup- 
port the  department  by  creating  an  indebt- 
edness, and  it  was  error  on  their  part  to 
conclude  that  they  were  without  power. 

It  is  contended .  further,  however,  •  that, 
while  a  fire  department  may  be  a  neces- 
sity, a  double  platoon  system  in  such  a 
department  may  not  be  a  necessity,  and 
whether  it  is  so  or  not  is. within  the  prov- 
ince of  the  courts  to  inquire.  But  the  rale 
is  hardly  as  broad  as  the  contention  implies. 
While  it  is  within  the  province  of  the  court 
to  inquire  whether  a  fixe  department  is 
such  a  necessity  as  to  authorize  the  incur- 
rence of  an  indebtedness  for  its  mainte- 
nance, beyond  the  legal  limit,  it  will  not 
ordinarily  inquire  into  the  character  of  the 
department  the  city  maintains.  This  is  a 
question  within  the  discretion  of  the  city 
authorities,  whose  decision  will  be  dis- 
turbed only  where  there  is  a  manifest  abuse 
of  discretion — an  abuse  so  gross  that  it 
cannot  be  said  that  reasonable  minds  might 
reasonably  differ  thereon.  The  fact  that 
the  electors  of  the  city  here  in  question 
have  concluded  that  a  fire  department  with 
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a  double  platoon  system  is  a  necessity  for 
adequate  fire  protection  does  not  carry  on 
its  face  any  presumption  of  unreasonable- 
ness, and  nothing  is  alleged  or  shown  th%t 
would  indicate  that  it  is  unreasonable. 

Other  questions  are  touched  upon  in  the 
arguments,  but  the  conclusion  reached  on 


the  questions  discussed  is  conclusive  of  the 
objections  urged,  and  further  consideration 
is  unnecessary. 

The  judgment  is  affirmed. 

Ellis,   Ch.   J.,  and   Chadwick,   Mount, 
and  Holoomb,  JJ.,  concur. 


CONNECTICUT  StTPREME  COURT  OF 

ERRORS. 

EDWARD  S.  PLASIKOWSKI,  Appfc, 

v. 

JACOB  ARBUS. 
(92  Conn.  556,  103  Atl.  642.) 

Master   and  servant  —  failure  to  warn 

experienced  employee. 

Failure  of  an  automobile  owner  to  warn 
his  experienced  chauffeur  that  the  brakes 
are  in  a  defective  condition  does  not  render 
him  liable  for  the  expense  to  the  chauffeur 
of  defending  himself  against  the  charge  of 
recklesa  driving  and  assault  and  battery  in 
colliding  with  a  pedestrian,  after  he  had 
operated  the  machine  through  various  parts 
of  the  state. 
For  other  cases,  see  Master  and  Servant,  II. 

a,  8,  in  Dig.  1-52  N.  8. 

(April  30,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Hart- 
ford County  sustaining  a  demurrer  to  the 
complaint,  in  an  action  brought  to  recover 
the  expense  incurred  by  plaintiff  in  defend- 
ing himself  against  a  charge  of  reckless 
driving  while  in  defendants  employ  as 
chauffeur.    Affirmed. 

Statement  by  Roraback,  J.: 

The  complaint  in  question,  consisting  of 
two  counts,  contains  a  statement  of  the 
facts  upon  which  the  plaintiff  relies.  The 
defendant  by  demurrer  contends  that  these 
facts  are  insufficient  to  constitute  a  cause 
of  action.  The  court  below  sustained  the 
demurrer,  and  we  are  to  inquire  whether 
it  erred  in  holding  as  it  did.  The  material 
allegations  of  the  first  count  relied  upon 
are  that  in  1016  the  defendant  employed  the 
plaintiff  as  a  chauffeur,  to  operate  the 
defendant's  automobile ;  that  the  plaintiff 
entered  upon  such  employment  and  operated 
this  automobile  in  various  parts  of  the 
state  of*  Connecticut,  as  directed  by  the 
defendant;  that  "when  the  plaintiff  entered 


Note.  —  As  to  automobile  owner's  liabil- 
ity for  injury  to  servant,  see  annotation 
following  this  case,  post,  416,  and  refer- 
ences therein  to  annotation  on  related  ques- 
tions. 


upon  said  employment  and  began  to  oper- 
ate said  automobile,  the  same  was  in  such 
a  defective  condition  that  it  was  not  only 
unsafe  but  dangerous  to  use  the  same  in 
public  streets  or  highways  where  there  was 
any  considerable  travel,  said  condition  be- 
ing due  to  defective  brakes,  which  were 
wholly  insufficient  to  enable  the  plaintiff 
or  any  operator  to  control  said  automobile, 
which  condition  was  unknown  to  the  plain- 
tiff, but  was  well  known  to  the  defendant;" 
that  "while  operating  the  same  in  and 
through  the  town  of  Cromwell,  and  because 
of  the  inability  of  the  plaintiff  to  control 
said  automobile,  caused  by  the  aforesaid 
defective  condition  of  said  automobile,  the 
said  automobile  struck  and  seriously  in- 
jured a  female  pedestrian;"  that  the  plain- 
tiff by  reason  thereof,  although  he  was 
wholly  innocent,  was  charged  by  the  state 
of  Connecticut  with  reckless  driving  and 
assault  and  battery;  that  he  was  compelled 
to  and  did  employ  an  attorney  to  defend 
him  and  protect  his  rights;  and  that  he 
necessarily  expended  for  the  fees  of  his  at- 
torney, stenographic  fees,  and  transporta- 
tion, the  sum  of  $169.  The  allegations  of 
the  second  count  do  not  differ  in  substance 
from  those  of  the  first  count,  except  that 
in  the  second  count  damages  are  claimed 
for  the  great  humiliation  suffered  by  the 
plaintiff  on  account  of  his  arrest. 

Messrs.  John  J.  Dwyer  and  Max  Adle- 
son,  for  appellant: 

There  is  an  implied  contract  on  the  part 
of  the  defendant  to  indemnify  the  plaintiff 
for  his  loss  in  defending  himself,  and  the 
damage  otherwise  sustained. 

Clark  &  S.  Agency,  p.  855,  §  371; 
Mechem,  Agency,  2d  ed.  p.  1202,  §§  1603, 
1604. 

Plaintiff  is  entitled  to  recover  the  ex- 
penses necessitated  by  the  prosecution 
brought  against  him. 

Scott  v.  Foley,  5  Com.  Cas.  53,  16  Times 
L.  R.  55;  The  Mill  wall,  L.  R  (1905)  p.  155, 
93  L.  T.  N.  S.  426,  429,  74  L.  J.  Prob.  N.  S. 
61,  82,  53  Week.  Rep.  471,  21  Times  L.  R 
346,  10  Osp.  Mar.  L.  Cas.  113;  Carleton  v. 
Lombard,  A.  &  Co.  19  App.  Div.  297,  46 
N.  Y.  Supp.  120,  162  N.  Y.  628,  57  N.  E. 
1120. 
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Mr.  Birdsey  E.  Case,  for  appellee: 
The  allegations  of  the  complaint  do  not 
bring  the  plaintiff  even  within  the  rules 
governing  the  rights  of  joint  wrongdoers, 
but  if  they  did  he  can  derive  no  support 
therefrom. 

Cooley,  Torts,  3d  ed.  pp.  254,  269; 
Southern  v.  How,  Cro.  Jac.  468,  79  Eng. 
Reprint,  400. 

Roraback,  J.,  delivered  the  opinion  of 
the  court: 

The  cause  of  action  in  the  case  now  be- 
fore us  is  based  upon  the  assumption  that 
the  defendants  negligence  subjected  the 
plaintiff  to  arrest,  the  expense  of  defending 
himself,  and  to  humiliation  caused  by  such 
arrest.  As  bearing  upon  this  claim,  the 
plaintiff  contends  that  "there  was  an  im- 
plied contract  on  the  part  of  the  defendant 
to  indemnify  the  plaintiff  for  his  loss  in 
defending '  himself,  and  the  damage  other- 
wise sustained." 

An  employer  is  under  no  obligation  to 
warn  an  employee  of  dangers  which  are 
obvious,  nor  to  instruct  him  in  matters 
which  he  may  fairly  be  supposed  to  under- 
stand. Nor  is  it  the  duty  of  the  master  to 
admonish  his  servant  to  be  careful,  when 
the  servant  knew  or  ought  to  have  known 
the  danger  and  the  importance  of  using  care 
to  avoid  it.  McGorty  v.  Southern  New  Eng- 
land Teleph.  Co.  69  Conn.  643,  61  Am.  St. 
Rep.  62,  38  Atl.  359,  4  Am.  Neg.  Rep.  19. 
As  stated  by  Morton,  J.,  in  Kenney  v. 
Hingham  Cordage  Co.  168  Mass.  278,  282, 
47  N.  E.  117,  3  Am.  Neg.  Rep.  40.  "The 
question  in  each  case  is  not  whether  the 
employee  has  actually  observed  and  by  a 
conscious  act  of  the  will  assumed  all  of  the 
risks  involved,  but  whether  the  risks  are 
incident  to  and  naturally  grow  out  of  the 
employment  in  which  he  is  engaged,  andfare 
such  as,  taking  his  age,  intelligence,  and 
experience  into  account,  he  must  be  held  to 
have  appreciated  if  he  saw,  and  such  as,  if 
he  did  not  see,  he  could  have  seen  and 
understood  if  he  had  looked.  If  the  risks 
are  of  this  character,  then  they  are  said  to 
be  obvious,  and  the  employee  assumes 
them." 

See  also  Hayden  v.  Smithville  Mfg.  Co. 
29  Conn.  548,  13  Am.  Neg.  Cas.  669. 

It  appears  that  the  plaintiff  was  no  boy, 
placed  by  the  defendant  in  the  performance 
of   labor   with   which   he   was   unfamiliar. 


From   the  position  which   he  occupied  we 
must  assume  that  he  was  a  person  familiar 
with  the  ordinary  parts  of  an  automobile, 
and   that    he    was   a    competent   operator. 
From  information  which  the  plaintiff's  com- 
plaint affords,  it  appears  that  he  had  driven 
this  particular  automobile  through  various 
parts  of  the  state  of  Connecticut,  when  it 
was  in  the  same  condition  as  on  the  day  of 
the  accident.    The  elements  of  danger  upon 
which  the  plaintiff  now  relies  must  have 
been  visible  to  him,  and  it  cannot  now  be 
supposed  that  his  management  of  this  au- 
tomobile at  the  time  of  the  aecident  would 
have  been  affected  by  any  information  that 
the  defendant  could  have  given  him  as  to 
the  alleged   defect.     Much   less   could  the 
defendant  have  had  reason  to  believe  that 
a  man  of  the  plaintiff's  knowledge,  skill, 
and   experience  with  his   automobile,  who 
knew  or  ought  to  have  known  much  more 
about  its  brakes  and  the  danger  connected 
with  the  operation  of  the  machine  than  the 
defendant,  need  be  told  of  the  possibility 
that  some  person  might  be  injured  because 
of  the  defect  upon  which  the  plaintiff  now 
bases  his  cause  of  action.    In  other  words, 
upon  the  most  favorable  view  of  the  plain- 
tiff's case  which  can  be  taken  from  his  own 
statement  of  the  facts,  there  was  no  infor- 
mation   which    the   defendant    could    have 
imparted  to  the  plaintiff  which  he  did  not 
already  possess,  or  by  ordinary  observation 
could  not  have  obtained.     Under  such  cir- 
cumstances,  it  was   not   the   duty   of  the 
defendant  to  admonish  the  plaintiff  of  the 
danger  which  the  plaintiff  knew  or  should 
have  known.     Certainly  there  was  nothing 
in  the  situation  that  was  not  as  obvious 
to  the  plaintiff  as  it  was  to  the  defendant. 
The  complaint,  viewed  in  this  aspect,  shows 
it  to  be  insufficient.     It  fails  in  not  show- 
ing that  there  was  any  duty  on  the  part 
of  the  defendant  to  notify  the  plaintiff  of 
this  alleged  defect.     It  is  clear  from  the 
plaintiff's  own  statement  of  his  case  that 
the  danger  upon  which  he  now  relies  was  an 
obvious  risk,   incident   to   his   employment 
by  the  defendant,  and  as  such  was  assumed 
by  the  plaintiff. 

There  are  several  other  important  ques- 
tions suggested  by  the  demurrer  which  do 
not  now  require  our  consideration. 

There  is  no  error. 

The  other  Judges  concur. 


Annotation  —  Automobile  owner's  liability  for  injury  to  servant 


The  earlier  cases  upon  the  above  ques- 
tion are  treated  in  the  note  to  O'Bierne 
v.  Stafford,  46  L.R.A.(N.S.)  1183. 

As   to   liability   of   manufacturer,   or 
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dealer,  for  personal  injuries  caused  by 
defects  in  automobile,  see  notes  to  Olds 
Motor  Works  v.  Shaffer,  37  L.R.A.(N.S.) 
560;  Cadillac  Motor  Car  Co.  v.  Johnson, 
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LRjU915E,    267,   and   Macpherson   v. 
Boick  Motor  Co.  L.&A.1916F,  704. 

As  to  liability  of  manufacturer  to 
servant  with  respect  to  automobile  test- 
ing track,  see  note  to  Blick  v.  Olds  Motor 
Works,  49  L.R.A.(N.S.)  883.  ' 

Although,  as  stated  in  the  earlier  note, 
the  liability  of  an  owner  of  an  automo- 
bile, to  an  employee  injured  thereby, 
depends  upon  the  general  principles 
governing  a  master's  liability  for  an 
injury  to  his  servant,  for  convenience, 
the  cases  involving  the  application  of 
these  principles,  where  it  was  sought  to 
hold  an  automobile  owner  liable  for 
injury  to  a  servant,  have  been  brought 
together  here.  It  will  be  noted  that, 
tfith  the  exception  of  those  arising  under 
Workmen's  Compensation  Acts,  the  cases 
in  the  present  note  are  classified  with 
respect  to  the  situation  out  of  which  the 
injury  arose,  rather  than  according  to 
the  principles  of  the  law  of  master  and 
servant  involved;  as  this  classification, 
considering  the  purpose  of  these  notes, 
appears  the  most  useful.  At  the  time 
the  earlier  note  was  written,  little  direct 
authority  existed  upon  the  question; 
since  then,  however,  considerable  matter 
has  accumulated. 

lajurtofl     resulting     frem     defective 
brakes. 

It  will  be  noted  that  in  Plasikowski 
v.  Arbu8,  ante,  415,  the  question  of  the 
master's  duty  to  warn  a  chauffeur  of 
defects  in  the  employer's  automobile  was 
involved;  and  that  in  that  case,  where 
it  appeared  that  the  plaintiff  was  an 
experienced  chauffeur,  and  that  he  had 
driven  the  particular  automobile  in  ques- 
tion at  other  times,  when  it  was  in  the 
same  condition  as  on  the  day  of  the 
accident,  and  that  the  element  of  danger 
arising  from  defective  brakes  must  have 
been  visible  to  him,  it  was  held  that  it 
was  not  the  duty  of  the  defendant  to 
admonish  the  plaintiff  of  the  danger  of 
which  he  knew  or  should  have  known; 
and  that  the  danger  of  injuring  a  pedes- 
trian while  running  such  machine  was  an 
obvious  risk,  incident  to  his  employ- 
ment, and  as  such  was  assumed  by  the 
plaintiff. 

-  And  it  has  been  held  that  an  experi- 
enced chauffeur,  employed  to  operate  a 
motor  truck,  who  thoroughly  understood 
the  mechanism,  operation,  and  use  of  its 
brakes,  and  who  tested  the  machine 
from  time  to  time,  and  knew  that  the 
emergency  brake  was  defective,  and 
would  not  hold  in  the  ratchet,  and  con- 
tinued to  use  the  car,  assumed  the  risk 
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of  holding  the  ear,  in  the  condition  in 
which  he  knew  it  to  be,  and  could  not 
recover  for  an  injury  sustained  by  him 
through  the  brake  slipping.  Pierce  v. 
Morrill  Bros.  (1917)  116  Me.  517,  102 
Atl.  230.  It  was  also  held  in  this  case 
that  the  chauffeur  was  guilty  of  contrib- 
utory negligence  in  attempting  to  hold 
the  car  with  the  emergency  brake  in  its 
defective  condition,  and  by  the  use  of  a 
monkey  wrench  as  a  block  under  one  of 
the  wheels 

In  Marks  v.  Stolts   (1914)   164  App. 
Div.  462,  150  N.  Y.  Supp.  952,  where  a 
chauffeur   sought   to   recover   from    his 
employer  for  an  injury  sustained  through 
the  starting  of  the  truck  while  he  was 
cranking  it,  because  of  a  defective  con- 
dition of  the  brake,  the  question  whether 
he  assumed  the  risk  from  the  defective 
condition  was  held  for  the  jury,  there 
being  evidence  that  some  time  before  the 
injury  occurred,  he  knew  of  the  condi- 
tion of  the  brake,  and  that  the  machine 
was    liable   to   start;    that   he    was   an 
experienced  chauffeur,  and  had  operated 
the   automobile   which  injured  .him   for 
three  or  four  weeks,  and  that  neverthe- 
less he  attempted  to  crank  the  machine 
in   a  garage   where  it   was   standing   a 
short   distance   from   a   wall,   and   that 
while  he  was  so   doing  the  emergency 
brake   moved,   and   allowed   the  car   to 
move  forward  and  crush  him.    A  verdict 
for  the  plaintiff  in  this  case  was  held 
against   the  evidence,   where  there  w^as 
testimony  by  one  of  the  defendant's  offi- 
cers that,  a  short  time  before  the  acci- 
dent, he  asked  the  plaintiff  if  the  brake 
had  been  repaired  and  a  new  dog  put  in, 
and  that  the  plaintiff  told  him  that  it 
had,  that  he  had  made  the  repairs  him- 
self, and  there  was  also  testimony  cor- 
roborating this,  and  that  tools  had  been 
furnished  the  chauffeur  with  which  to 
make  repairs  of  this  kind,  and  he  testi- 
fied that  it  would  take  but  a  short  time 
to  put  in  a  new  dog.    In  delivering  the 
opinion  in  this  case,  McLaughlin,  J.,  said 
that    there    was    another   reason   which 
seemed  to  him  fatal  to  a  recovery  in  the 
action;  that  in  a  populous  city  like  New 
York,  where,  tnousaads  of  people  are  in 
the  streets  at  all  hours  of  the  day  and 
night,  an  experienced  chauffeur,  unless  it 
is  under  exceptional  circumstances,  who 
runs  an  automobile  in  the  street,  know- 
ing that  the  brake  is  defective,  ought  to 
be  estopped,  as  a  matter  of  law,  from 
recovering  damages  against  his  employer 
for  injuries  occasioned  by  this  defect 
Two  of  the  judges  in  this  case  dissented, 
but  the  dissenting  opinion  is  baaed  upon 
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the  ground  that  there  was  no  reversible 
error  committed  by  the  trial  court,  in 
admitting  testimony  dealing  with  the 
condition  of  the  truck  two  weeks  before 
the  occurrence  of  the  accident. 

In  Gianini  v.  Cerini  (1918)  —  Wash. 
— ,  171  Pac.  1007,  an  action  by  a  chauf- 
feur to  recover  for  an  injury  received 
when  the  automobile  truck  which  he  was 
driving  was  precipitated  over  a  steep 
bluff,  the  evidence  was  held  sufficient  to 
justify  a  verdict  for  the  plaintiff,  where 
he  testified  that  in  turning  the  car 
around,  after  starting  it  backwards,  he 
applied  the  foot  brake  and  also  the 
emergency  brake,  but  that  they  failed  to 
hold,  and  he  also  testified  that  his  em- 
ployer visited  him  at  the  hospital,  and 
stated  that  he  was  sorry  that  he  had 
never  said  anything  about  the  brakes, 
that  they  were  loose  upon  the  drum,  and 
had  been  all  along,  it  being  held  that  the 
evidence  was  sufficient  to  warrant  a 
finding  that  the  plaintiff  had  reasonably 
used  all  the  appliances  provided  for 
stopping  the  truck,  without  effect,  that 
the  brakes  were  in  a  defective  condition, 
and  that  the  defendant  had  knowledge 
of  this  fact,  but  failed  to  warn  the 
plaintiff. 

Injuries     sustained     while     cranking 
automobile. 

In  several  cases  which  have  been  be- 
fore the  courts,  employees  have  sustained 
injuries  through  the  back-firing  of  the 
engine,  during  the  process  of  cranking. 
As  is  the  case  with  other  instrumentali- 
ties, an  employer  must  undoubtedly  use 
due  care  to  furnish  a  servant  with  a  rea- 
sonably safe  automobile. 

And  in  Collins  v.  Terminal  Transfer 
Co.  (1916)  91  Wash.  463,  157  Pac.  1092, 
where  a  helper  on  an  automobile  truck 
sought  to  recover  for  the  breaking  of 
his  arm  through  kicking  back  of  the 
engine  while  he  was  attempting  to  crank 
it,  the  court  stated  the  general  rule  that 
it  is  the  duty  of  the  master  to  use  rea- 
sonable care  to  furnish  a  servant  with 
reasonably  safe  instrumentalities  with 
which  to  do  his  work,  and  held  that  the 
employer  was  chargeable  with  notice  of 
a  defect  in  the  machine  which  made  it 
necessary  to  keep  the  spark  advanced 
while  cranking  it,  thus  making  it  dan- 
gerous to  start  the  engine,  it  appearing 
that  the  machine  had  been  in  this  condi- 
tion for  some  time,  and  that  the  driver 
had  notified  the  owner.  It  was  also  held 
in  this  case  that  the  defense  of  assump- 
tion of  risk  could  not  be  sustained,  as 
the  helper  who  was  injured  did  not  know 
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of  the  defective  condition  of  the  engine, 
and  by  the  exorcise  of  reasonable  care 
could  not  have  ascertained  its  condition, 
the  court  holding  that  the  defect  was  not 
open,   apparent,   or  obvious.     And  the 
question  whether  the  helper  was  guilty 
of  contributory  negligence  in  attempting 
to  crank  the  engine  was  held  for  the 
jury,    it   appearing    that    he    hacj   been 
directed  by  the  driver  of  the  truck,  from 
whom  he  was  required  to  take  orders, 
to  take  the  machine  and  go  to  a  garage 
for  certain  equipment,  and  that  while  so 
doing  the  engine  stopped  and,  having  no 
knowledge  of  the  defect  in  the  machine, 
he  attempted  to  start  it,  and  received  the 
injury .  through   the   back-firing   of  the 
engine.     And  the  question  whether  the 
driver  of  the  truck  and  the  helper  were 
fellow  servants  was  held  immaterial,  and 
the  fellow  servant  doctrine  was  held  not 
applicable  to  the  case. 

Where  the  employee  is  unfamiliar  with 
an  automobile,  or  with  the  particular  one 
he  is  assigned  to,  and  the  master  knows 
of  the  dangers  incident  to  cranking,  he 
undoubtedly  owes  the  servant  the  duty 
to  warn  him  of  such  dangers;  and  he 
also  clearly  owes  the  servant  the  duty 
not  to  change  the  spark  lever,  or  move 
the  switch  from  the  battery  to  the  mag- 
neto, and  thus  increase  the  danger  of 
back-firing,  without  notifying  the  serv- 
ant that  he  has  done  so. 

It  has  been  held,  in  an  action  by  a 
grocery  clerk   against  his   employer  to 
recover   for    the   breaking   of    his    arm 
through  the  back-fire  of  the  engine  of 
an  automobile  which  he  was   cranking, 
that  the  question  of  negligence   on  the 
part  of  the  defendant  was  for  the  jury, 
where  there  was  evidence  that  the  plain- 
tiff was  unfamiliar  with  the  management 
of   an   automobile,   and   the   method   of 
safely  starting  one,  and  further  evidence 
tending  to  show  that  when  one  is  turn- 
ing an  engine  or  cranking  an  automobile 
the  advancement  of  the  spark  lever  will 
cause  the  engine  to  back-fire,   and  that 
the    defendant    knew    or    should    have 
known  this  fact,  and  that  nevertheless, 
while   the   plaintiff   was   attempting   to 
crank   the   machine,   the   defendant   ad- 
vanced  the   spark   so   as   to    cause    the 
engine  to  kick  back.     Godley  v.  Gowen 
(1916)  89  Wash.  124,  154  Pac.  141.     In 
this  case,  there  being  no  contention  on 
the  part  of  the  defendant  that  he  per- 
mitted the  plaintiff  as  a  volunteer,   to 
crank  the  automobile,  but  the  issue  being 
whether  the  defendant  ordered  the  plain- 
tiff to  crank  the  machine  or  whether  the 
latter  cranked  it  without  the    formers 
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knowledge,  the  use  of  the  word  "per- 
mitted," in  an  instruction  that  when  an 
employee  is  ordered,  or  permitted,  by 
one  having  authority  over  him,  to  do  a 
temporary  work  beyond  that  which  he  is 
engaged  for,  and  the  employer  knows  or 
ought  to  know  that  the  work  is  danger- 
ous, it  is  his  duty  to  caution  and  instruct 
the  employee  sufficiently  to  enable  him 
to  understand  the  dangers,  was  held  not 
erroneous,  under  the  circumstances  of 
the  case. 

In  Norris  v.  Allen  (1914)  217  Mass. 
573, 105  N.  E.  364,  the  questions  of  the 
defendant's  negligence  and  the  contribu- 
tory negligence  of  the  plaintiff  were  held 
to  be  for  the  jury,  where  there  was  evi- 
dence that  the  plaintiff  entered  the  de- 
fendant's employ  as  a  chauffeur  on  the 
day  before  he  was  injured  through  the 
back-firing  of  the  engine  of  an  automo- 
bile which  he  was  attempting  to  crank; 
that  he  met  with  the  injury  on  his  first 
trip;  that  the  machine  had  been  pur- 
chased the  previous  day,  and  that  he  was 
not  familiar  with  the  mechanism  of  that 
ear,  but  was  an  experienced  chauffeur; 
that  before  he  atempted  to  crank  the 
machine  he  put  the  switch  on  the  bat- 
tery, set  the  spark  lever  in  a  retarded 
position,  and  went  to  the  front  of  the 
machine  and  started  to  crank  it;  that 
the  defendant  touched  some  of  the  levers 
in  the  front  of  the  machine  while  the 
plaintiff  was  in  the  act  of  cranking  it. 
and  that  there  was  a  back-fire  which 
eaosed  the  plaintiff's  injury;  and  there 
was  also  evidence  that  there  was  not  as 
much    danger    of    back-fire    where    the 
cranking  was  done  on  the  batteries  as  on 
the  magneto,  and  that  the  plaintiff  be- 
lieved that  the  levers  were  set  for  crank- 
ing on  the  batteries,  and  did  not  use  the 
energy  in  cranking  that  he  would  have 
done  had  he  known  the  lever  had  been 
moved  from  the  batteries  and  set  for  the 
magneto.     The  court  stated  that  if  the 
defendant,  without  the  knowledge  of  the 
plaintiff,    changed   the   position   of   the 
levers  while  the  plaintiff  was  attempting 
to  crank  the  machine,  and  knew  that  the 
probable  eonsequence  would  be  to  cause 
a  back-fire,  it  was  plain   that  his  act 
might  be  regarded  as  negligent ;  and  that 
if  he  was  ignorant  of  the  consequences 
of  such  an  act,  and  changed  the  position 
of  the  levers  without  knowing  what  the 
effect  would  be,  he  would  be  equally  cul- 
pable; that  to  interfere  with  the  mech- 
anism of  the  machine  under  such  cir- 
cumstances could  be  found  to  be  an  act 
lacking  in  reasonable  care  and  prudence. 
In  Keller  v.  Blurton   (1916)   —  Mo.  I 
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App.  — ,  183  S.  W.  710,  where  an  em- 
ployee sought  to  recover  for  an  injury 
received  by  reason  of  the  engine  of  an 
automobile  kicking  back,  which  the  plain- 
tiff claimed  was  due  to  the  defendant's 
changing  the  spark  lever,  the  evidence 
was  held  too  indefinite  to  support  a  ver- 
dict based  on  the  defendant's  negligence 
in  so  changing  the  position  of  the  lever. 
In  this  case,  where  there  was  evidence 
that  the  plaintiff,  and  the  defendant,  and 
another  party  had  for  some  time  been 
attempting  to  start  the  engine,  and  that 
the  plaintiff  and  the  defendant  differed 
as  to  the  best  position  of  the  spark  lever 
in  starting,  and  each  had  frequently 
changed  and  adjusted  the  lever  to  suit 
himself,  it  was  held  that  the  plaintiff 
had  no  right  to  rely  on  the  lever  being 
kept  in  the  position  which  he  thought 
the  safest  in  starting,  and  that  he  should 
have  taken  the  precaution  to  have  ob- 
served its  position  before  attempting  to 
crank  it,  and  that  not  to  do  so  might  well 
be  considered  contributory  negligence, 
barring  a  recovery.  In  this  case,  an  in- 
struction which  dealt  with  the  defend- 
ant's negligence  in  readjusting  the  spark 
lever  was  held  not  erroneous,  on  the 
ground  that  it  covered  the  whole  case, 
and  ignored  the  defense  of  contributory 
negligence,  where,  by  such  instruction,  a 
verdict  for  the  plaintiff  was  only  justi- 
fied in  case  he  had  exercised  ordinary 
care;  especially  where  other  instructions 
had  been  given  as  to  the  various  phases 
of  the  plaintiff's  alleged  contributory 
negligence.  And  in  this  case,  where  the 
court  instructed  the  jury  if  the  plaintiff's 
.injury  was  the  result  of  a  mere  accident 
for  which  no  one  was  to  blame,  or  re- 
sulted from  some  unknown  cause,  or 
from  any  cause  whatever,  other  than  the 
act  of  the  defendant  in  advancing  the 
spark  lever,  to  find  for  the  defendant,  it 
was  held  that  beyond  this  there  could  be 
no  assumption  of  risk  in  the  case;  that 
if  the  accident  resulted  from  the  defend- 
ant's negligent  act,  as  the  jury  must  have 
found  in  returning  a  verdict  for  the 
plaintiff,  then  there  was  no  assumption 
of  risk. 

Injuries  resulting  through   defective 
steering  gear. 

In  Cabanne  v.  St.  Louis  Car  Co. 
(1913)  178  Mo.  App.  718,  161  S.  W.  597, 
where  a  demonstrator  of  automobiles 
sought  to  recover  from  a  manufacturer 
who  employed  him,  for  an  injury  sus- 
tained when  tbe  steering  gear  of  a  ma- 
chine separated,  causing  the  car  to  col- 
lide with  a  tree,  an  averment  that  the 
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injuries  sustained  were  the  direct  result 
of  the  negligence  and  carelessness  of  the 
defendant,  in  furnishing  the  plaintiff 
with  a  car  with  unsafe,  dangerous,  and 
defective  steering  apparatus,  was  held 
sufficient,  without  an  averment  that  the 
defendant  knew  or  might  have  known  of 
the  defect  by  exercising  ordinary  care, 
the  court  stating  that  counsel  had  con- 
fused the  doctrine  requiring  the  master 
to  exercise  ordinary  care  in  the  matter 
of  constructing  and  furnishing  appli- 
ances reasonably  safe  for  the  use  of  his 
servants,  with  that  which  obtains  with 
respect  to  appliances  which,  though  rea- 
sonably safe  when  furnished,  become  de- 
fective thereafter.  In  this  case  it  was 
held  that  the  plaintiff  was  not,  as  a 
matter  of  law,  guilty  of  contributory 
negligence  because  he  was  driving  at  a 
rate  of  speed  inhibited  by  statute  at  the 
time  of  the  injury,  where  it  did  not 
appear  that  such  conduct  contributed 
proximately  to  or  concurred  in  his  in- 
jury. The  refusal  to  peremptorily  direct 
a  verdict  for  the  defendant  in  this  case 
was  held  correct,  there  being  evidence 
tending  to  prove  that  the  automobile 
furnished  to  the  plaintiff  was  an  old  one 
that  had  been  recently  overhauled  by  the 
defendant,  and  furnished  to  the  plaintiff 
as  sufficient,  and  asserted  to  be  in  fine 
shape  but  a  week  or  ten  days  before,  and 
that  there  was  a  defect  in  the  steering 
gear  beneath  the  body  of  the  car,  which 
was  concealed  by  a  hood.  And  upon  the 
evidence  in  this  case,  which  showed  that 
one  of  the  tires  on  the  machine  exploded, 
either  immediately  before,  contempo- 
raneously with,  or  immediately  after, 
the  accident,  it  was  held  a  question  for 
the  jury  whether  the  injury  occurred  be- 
cause of  the  defective  steering  gear,  or 
by  the  exploding  of  the  tire;  and  the 
court  stated  that  the  matter  of  the  ex- 
ploding of  the  tire  was  properly  sub- 
mitted to  the  jury,  by  an  instruction 
telling  them  that  if  the  collision  was 
caused  by  that,  without  reference  to  the 
defect  in  the  steering  gear,  the  judgment 
should  be  for  the  defendant.  It  was  also 
stated  that  there  could  be  no  doubt  that, 
although  the  automobile  was  an  old  one, 
and  had  been  in  use  by  the  defendant  be- 
fore, it  was  to  be  treated  in  the  instant 
case  as  newly  furnished  to  the  plaintiff; 
that,  on  his  complaint,  it  had  been  taken 
in  charge  by  the  defendant  with  a  view 
of  overhauling  it,  and  that  thereafter  it 
was  delivered  to  the  plaintiff  with  the 
assurance  that  it  was  in  fine  shape  for 
use;  and  that  obviously  it  became  the 
defendant's    duty    to    exercise    ordinary 
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care  in  overhauling  and  reconstructing 
the  machine  for  use,  and  that  this  obliga- 
tion applied  as  well  to  the  matter  of  the 
steering  gear  as  to  other  parts,  and  that 
the  evidence  suggested  with  great  force 
that  the  defendant  had  been  remiss  in 
this  duty,  and  had  omitted  to  inspect  the 
steering  gear. 

It  was  argued  in  the  Cabanne  Case 
that    a    peremptory    instruction    should 
have  been  given  for  the  defendant,  be- 
cause the  evidence  did  not  show  that  he 
either  knew,  or  might  have  known  by 
the  exercise  of  ordinary  care,  that  the 
steering  gear  of  the  car  was  defective, 
and  that  it  was  presumed  that  the  mas- 
ter had  done  his  full  duty ;  but  the  court 
stated    that,    though    such   presumption 
usually  obtains,   it  is  not   a  conclusive 
one,  and  may  be  overcome  and  removed 
by  evidence  at  the  trial;  and  that  there 
was  abundant  evidence  in  the  case  tend- 
ing to  prove  that  the  defendant  omitted 
to  do  his  duty.     Cabanne  v.  St.  Louis 
Car  Co.  (Mo.)  supra.     The  court  stated 
that  no  one  could  doubt  that  the  law 
required  the  master  to  exercise  ordinary 
care  in  furnishing  the  servant  reason- 
ably safe  appliances  with  which  to  per- 
form  the   duties   or   the   task   assigned 
him;  that  moreover,  if  the  master,  as  in 
this  case,  assumes  to  personally  overhaul 
an  old  instrumentality,  the  law  devolves 
upon  him  the  duty  of  exercising  ordi- 
nary care  with  respect  to  such  construc- 
tion, as,  beyond  question,  the  servant  is 
entitled   to  receive   from   the  master  a 
reasonably  safe  appliance;  that  is,  in  so 
far  as  is  possible  by  the  exercise  of  ordi- 
nary care  on  the  part  of  the  master. 

Injuries  sustained  in  changing  tires. 

See  also  Cabanne  v.  St.  Louis  Car  Co. 
(Mo.)  supra. 

In  Richardson  v.  Fowler  (1915)  248 
Pa.  35,  93  Atl.  777,  Ann.  Caa.  1916E, 
1088,  where  a  chauffeur,  while  replacing 
a  tire  was  struck  and  injured  by  a  ring 
intended  to  hold  the  tire  in  place  which 
sprang  off  as  he  was  in  Hating  the  tire,  it 
appeared  that  the  trial  court,  although 
it  had,  in  submitting  the  case  to  the 
jury,  held  that  the  issue  of  assumed  risk 
was  not  involved,  had  later,  in  denying 
the  defendant's  motion  for  judgment 
non  obstante  verdicto,  considered  the 
question  of  assumed  risk  material,  there 
being  testimony  that  the  chauffeur  had 
notified  his  employer  that  the  ring  was 
defective,  and  that  the  latter  had  stated 
that  the  ring  was  all  right,  and  that  he 
was  not  going  to  use  the  machine  long; 
and  that  the  court  had  held,  upon  the 
evidence,  that  the  chauffeur,  by  continu- 
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ing  in  tbe  defendant's  service,  did  not, 
pnder  the  circumstances,  assume  the  riak 
incident  to  the  service  with  the  defective 
machine.  Upon  appeal  it  was  held  that 
the  question  of  assumed  risk  was  a  con- 
trolling question  in  determining  the  lia- 
bility of  the  defendant,  and  that  the 
court,  in  disposing  of  the  motion  for 
judgment  non  obstante  verdicto,  could 
not  deal  with  the  question  as  one  of  law ; 
but  that  on  the  testimony,  which  was 
conflicting,  a  question  of  fact  as  to  as- 
sumption of  risk  was  raised,  which  could 
only  be  decided  by  a  jury  under  proper 
instructions,  and  a  judgment  for  the 
plaintiff  was  consequently  vacated. 

Iajarie*  sustained  through  negligent 
driving  of  another. 

It  has  been  held  that  a  private  cor- 
poration maintaining  a  salvage  corps  to 
save  life  and  property  at  fires  is  liable 
for  an  injury  to  a  subordinate  employee, 
sustained  in  a  collision  with  a  street  car, 
where  the  proximate  cause  of  the  acci- 
dent was  the  reckless  running  of  its  au- 
tomobile at  a  much-used  street  crossing, 
&nd  it  appeared  that  an  officer  of  the 
company  was  on  the  front  seat  of  the 
automobile,  by  the  side  of  the  chauffeur, 
directing  its  movement.  Louisville  Sal- 
vage Co.  v.  Wehner  (1913)  153  Ky.  190, 
154  S.  W.  1087.  The  court  stated  that 
the  employee  injured  had  no  control  of 
the  automobile,  and  that  the  negligent 
running  of  the  machine  into  the  street 
ear  was  not  one  of  the  risks  of  the  ser- 
vice which  he  assumed. 

Claim*      arising     under     Workmen's 
Compensation    Acts  —  in    general. 

For  extensive  annotation  on  Work- 
men's Compensation  Acts,  see  L.R.A. 
1916A,  23,  and  L.R.A.1917D,  80;  for 
later  cases  and  annotations,  see  L.R.A. 
Indexes,  under  the  title,  "Workmen's 
Compensation." 

Whether  accident  arose  ont  of  or  in 
course  of  employment. 

It  has  been  held  that  the  evidence  was 
insufficient  to  warrant  a  finding  that  a 
servant's  death  was  caused  by  an  acci- 
dent arising  out  of  and  in  the  course  of 
his  employment,  within  the  Workmen's 
Compensation  Act,  where  there  was 
testimony  that  he  was  employed  by  the 
defendant  as  a  general  utility  man,  and, 
among  his  duties  was  the  distribution  of 
newspapers;  that  although  he  had  fre- 
quently used  the  defendant's  automobile 
to  distribute  papers  he  had,  upon  the 
day  of  the  injury,  been  told  by  the  de- 
fendant, and  also  by  his  son,  not  to  use 
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the  car;  and  this  evidence  was  not  con- 
tradicted.   Reimers  v.  Proctor  Pub.  Co. 

(1914)  85  N.  J.  L.  441,  89  Atl.  931,  4 
N.  C.  C.  A.  738. 

In  Miller  v.  Taylor  (1916)  173  App> 
Div.  865,  159  N.  Y.  Supp.  999,  where  a 
driver  of  a  motor  truck  for  an  express 
company,  while  crossing  a  street  on  his 
way  from  the  truck  to  deliver  an  express 
package,  was  struck  by  an  automobile 
and  received  injuries  which  caused  his 
death,  it  was  conceded  that  his  injuries 
were  received  in  the  course  of  his  em- 
ployment, within  the  meaning  of  the 
Workmen's  Compensation  Act,  but  it 
was  contended  that  his  injuries  did  not 
arise  out  of  his  employment,  within  the 
meaning  of  the  act;  but  the  court  re- 
fused to  sustain  this  contention,  holding 
that  the  act  of  the  deceased  in  leaving 
his  vehicle  to  deliver  a  package  was  a 
necessary  incident  to  the  operation  of 
the  vehicle  as  an  express  delivery  car, 
and  was  within  the  scope  of  his  employ- 
ment. 

And  in   Hendricks  v.    Seeman  Bros. 

(1915)  170  App.  Div.  133,  155  N.  Y. 
Supp.  638,  where  a  helper  on  an  auto- 
mobile truck,  used  for  delivering  gro- 
ceries, jumped  off  to.  drive  away  boys 
who  were  hanging  on  the  rear  of  the 
truck,  and  in  so  doing  fell  and  received 
au  injury,  causing  his  death,  it  was  held 
that  his  injuries  arose  out  of  and  in 
course  of  his  employment,  within  the 
meaning  of  the  Workmen's  Compensa- 
tion Act,  the  court  stating  that  it  was 
undoubtedly  a  part  of  his  duty  to  pro- 
tect the  load  and  drive  away  meddlesome 
persons  and  mischievous  boys. 

It  has  been  held  that  an  injury  to  one 
employed  by  the  defendant  as  a  miner 
did  not  happen  in  the  course  of  or  arise 
out  of  his  employment,  within  the  mean- 
ing of  the  Workmen's  Compensation 
Act,  where  he  had  been  granted  a  leave 
of  absence  to  go  away  on  business  of  his 
own,  and  was  to  return  when  that  was 
concluded;  and  it  appeared  that  after 
having  transacted  his  business,  and 
when  at  a  place  30  miles  from  the  mine, 
he  met  the  mine  superintendent,  who  had 
gone  to  the  place  in  question  with  two 
automobile  trucks,  for .  the  purpose  of 
taking  goods  to  the  mine ;  that  the  super- 
intendent suggested  that  the  plaintiff  as- 
sist in  loading  the  trucks,  stating  that 
they  could  get  them  loaded  in  time  for 
the  plaintiff  to  go  to  the  mine  on  a  truck, 
instead  of  taking  the  stage  as  he  had 
intended,  and  that  the  defendant  would 
pay  him  for  the  time  so  occupied;  and 
that  the  plaintiff  accordingly  assisted  in 
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loading  the  trucks,  and  while  riding  on 
one  of  them,  on  the  way  to  the  mine,  an 
accident  occurred  which  caused  his 
injury.  Boggess  v.  Industrial  Acci. 
Commission  (1917)  —  OaL  — ,  L.R.A.  — , 
169  Pac.  75. 

In  Swanson  v.  Latham  (1917)  92  Oonn. 
87,  101  Atl.  492,  where  contractors  em- 
ployed a  carpenter  under  a  contract 
which  required  him  to  work  outside  of 
the  place  of  his  residence,  if  the  employ- 
ers so  desired,  and  the  latter  agreed  that 
while  he  was  working  at  a  place  other 
than  that  of  his  residence  they  would 
convey  him  to  his  work  and  back  to  his 
home  each  day  in  an  automobile,  an  in- 
jury sustained  by  him  in  an  accident  in 
returning  from  his  work  was  held  to 
have  arisen  in  the  course  of  his  employ- 
ment, within  the  meaning  of  the  Work- 
men's Compensation  Act,  the  court  stat- 
ing that  transportation  to  and  from  his 
work  was  incidental  to  his  employment, 
and  hence  the  employment  continued 
during  the  transportation.  And  to  the 
same    effect    is    Osterhout    v.    Latham 

(1917)  92  Conn.  91,  101  Atl.  494. 

And  in  Littler  v.  George  A.  Puller  Co. 

(1918)  223  N.  Y.  369,  119  N.  E.  654,  an 
employee's  injuries  were  held  to  have 
arisen  out  of  and  in  the  course  of  his 
employment,  where  it  appeared  that 
workmen  engaged  in  constructing  a 
house  at  a  distance  from  a  railroad  sta- 
tion refused  to  remain  on  the  job,  unless 
the  employer  furnished  free  transporta- 
tion between  the  place  where  they 
worked  and  the  station,  and  the  em- 
ployer had  hired  an  automobile  truck  to 
transport  them,  and  on  one  of  its  trips 
it  went  into  a  ditch  and  injured  the 
employee. 

See  also  Stillwagon  v.  Callan  Bros., 
under  heading,  Whether  injury  occa- 
sioned by  injured  employee's  wilful  act, 
infra. 

—  whether  engaged  In  hazardous  em* 
ployment. 

In  Sickles  v.  Ballston  Refrigerating  & 
Storage  Co.  (1916)  171  App.  Div.  108, 
156  N.  Y.  Supp.  864,  a  claimant  was  held 
not  to  have  been  injured  while  engaged 
in  a  hazardous  employment,  within  the 
meaning  of  a  section  of  the  Workmen's 
Compensation  Act,  which  classed  the 
storage  business  as  a  hazardous  employ- 
ment, where  it  appeared  that  the  claim- 
ant's employer  was  engaged  in  the  stor- 
age business,  and  also  in  the  business  of 
buying  and  selling  fruit,  and  that,  at  the 
time  the  claimant  was  injured,  he  was 
going  from  place  to  place  in  an  automo- 
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bile,  inspecting  and  buying  fruit  and  was 
injured  when  the  machine  overturned; 
since  the  work  that  he  was  then  per- 
forming had  no  logical  connection  with 
the  storage  business. 

And  in  Collins  v.  Terminal  Transfer 
Co.  (1916)  91  Wash.  463,  157  Pac.  1092, 
a  helper  to  the  driver  of  a  motor  truck 
was  held  not  engaged  in  an  employment 
which  brought  him  within  the  provisions 
of  the  Workmen's  Compensation  Act  (3 
Rem.  &  Bal.  Code,  §1  6604-1  to  6604-32), 
as  the  employment  in  which  he  was  en- 
gaged was  not  classified  in  that  act  as 
extrahazardous. 

See  also  F.  W.  Hochspeier  v.  Industrial 
Bd.,  under  heading,  Whether  employer 
engaged  in  business  of  "carriage  by 
land,"  infra. 

—  whether   servant  is   a  "  workman " 
within  aot. 

It  has  been  held  that  there  is  no  "  con- 
tract of  service "  between  a  taxicab 
driver  and  the  proprietors  of  the  cab, 
and  that  the  driver  is  not  a  "  workman  " 
within  the  meaning  of  a  Workmen's  act, 
where  it  appeared  that  the  driver,  upon 
taking  out  his  cab  each  day,  signed  a 
paper  stating  that  he  had  taken  a  cab 
bearing  a  certain  number,  in  good  condi- 
tion, and  containing  a  space  for  a  sum- 
mary of  taximeter  totals;  that  he  was 
paid  no  wages,  went  where  he  pleased, 
and  received  a  percentage  of  the  amount 
which  he  collected,  and  that,  except  by 
refusing  a  driver  a  cab  the  next  time  he 
applied  for  one,  the  owners  had  no  con- 
trol over  the  driver;  and  it  was  conse- 
quently held  that  a  driver  who  had  re- 
ceived an  injury  when  the  engine  of  the 
cab  back-fired  while  he  was  cranking  it, 
was  entitled  to  nothing  by  virtue  of  the 
Workmen's  Compensation  Act,  and  that 
his  widow  could  not  recover  thereunder. 
Doggett  v.  Waterloo  Taxicab  Co.  (1906) 
102  L.  T.  N.  S.  (En«.)  874. 


—  whether  terrant  engaged  im  " 
nal  labor"  within  aot. 

In  Smith  v.  Associated  Omnibus  Co. 
(1907)  96  L.  T.  N.  S.  (Bug.)  675,  where 
one  employed  as  a  motor  omnibus  driver 
sought  to  recover  under  the  Employers' 
Liability  Act,  for  injuries  sustained 
while  starting  an  omnibus,  owing  to  the 
springing  back  of  the  starting  handle,  it 
was  held  that  he  was  engaged  in  "man- 
ual labor,"  within  the  meaning  of  the 
act,  which  provided  that  the  expression 
"workman"  did  not  include  a  domestic 
or  menial  person,  but  "  save  as  afore- 
said means  any  person  who  being  a 
laborer,  servant  in  husbandry,  journey- 
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man,  artificer,  hamlicraftman,  miner  or 

otherwise  engaged  in  manual  labor  .  .  . 
has  entered  into  or  works  under  a  con- 
tract with  an  employer/'  it  appearing 
that,  in  addition  to  driving  the  omnibus, 
the  claimant  was  supplied  with  tools 
with  which  he  was  expected  to  make  re- 
pairs if  anything  occurred  to  his  machine 
on  the  road. 

-wketker    engaged    In    "operation" 
of  tmok. 

In  Hendricks  v.  Seeman  Bros.  (1915) 
170  App.  Div.  133,  165  N.  Y.  Supp.  638, 
where  a  helper  on  an  automobile  truck, 
used  for  delivering  groceries,  jumped  off 
the  truck  to  drive  away  boys  who  were 
hanging  on  the  rear  of  the  truck  and,  in 
so  doing,  fell  and  received  an  injury  re- 
sulting in  his  death,  it  was  held  that  he 
was  engaged  in  the  operation  of  a  truck, 
within  the  meaning  of  the  Workmen's 
Compensation  Act,  classifying  such  em- 
ployment as  a  hazardous  one,  although 
he  was  not  actually  engaged  in  the  pro- 
cess of  driving  the  truck,  the  court  hold- 
ing that  the  word  "  operation  "  should  be 
construed  to  include  a  helper  on  a  truck, 
who  assisted  in  loading  and  unloading 
and  guarding  the  articles  on  the  truck, 
as  well  as  the  person  steering  and  manip- 
ulating the  brakes  and  levers. 

-whether  employer  engaged  in  buai- 
new  of  "carriage  by  land.*' 

It  has  been  held  that  an  employer  was 
not  engaged  in  the  occupation,  business, 
or  enterprise,  of  carriage  by  land,  which 
was  one  of  the  occupations  termed  haz- 
ardous by  the  Workmen's  Compensation 
Act,  where  it  appears  that  he  conducted 
an  undertaking  business  and,  as  an  inci- 
dent of  that  business,  kept  several  auto- 
mobiles, and  chauffeurs  to  drive  them  at 
funerals,  and  that,  when  not  using  the 
ears  himself,  he  occasionally  hired  them 
to  other  undertakers  for  funeral  pur- 
poses: and  it  was  accordingly  held  that 
ao  right  to  compensation  under  the  act 


arose,  where  a  chauffeur  employed  to 
drive  one  of  the  cars  was  injured  while 
driving  the  car  at  a  funeral  conducted 
by  another  undertaker,  to  whom  the  car 
had  been  let.  F.  W.  Hochspeier  v.  Indus- 
trial Bd.  (1917)  178  W.  529,  L.R.A.— , 
— ,  116  N.  E.  121. 

—  whether  injury  occasioned  by  in- 
jured employee'*  wilful  net. 
In  Fidelity  &  D.  Co.  v.  Industrial  Acci. 
Commission  (1916)  171  OaL  728,  L.R.A. 
1916D,  903,  154  Pac.  834,  it  was  held 
that  driving  an  automobile  on  a  public 
highway  at  a  speed  exceeding  30  miles 
an  hour,  which  was  prohibited  by  stat- 
ute, was  wilful  misconduct,  which  would 
prevent  the  recovery  of  compensation 
for  the  death  of  an  employee  so  doing, 
under  a  Workmen's  Compensation  Act, 
providing  for  compensation  for  injuries 
arising  in  the  course  of  employment,  ex- 
cept in  case  of  wilful  misconduct  on  the 
part  of  the  employee. 

And  in  Still  wagon  v.  Callan  Bros. 
(1918)  183  App.  Div.  141,  170  N.  Y. 
Supp.  677,  the  death  of  the  claimant's 
husband  was  held  not  to  have  arisen  out 
of  and  in  the  course  of  his  employment, 
within  the  Workmen's  Compensation 
Law,  where  it  appeared  that  he  was  a 
chauffeur  employed  to  run  a  motor  truck, 
and  assist  in  loading  brick  from  a  car, 
and  that  upon  returning  for  a  load,  and 
finding  another  chauffeur  taking  a  load 
from  a  car  from  which  the  deceased  de- 
sired to  load,  the  latter  picked  a  quarrel 
with  the  other  chauffeur  and  committed 
an  assault  upon  him,  in  the  course  of 
which  he  was  struck  by  the  other  and 
killed,  it  being  held  that  the  case  came 
within  the  exception  of  the  Workmen's 
Compensation  Law,  which  provided  that 
compensation  Bhould  be  paid  without  re- 
gard to  fault  or  the  cause  of  injury, 
"except  where  the  injury  is  occasioned 
by  the  wilful  intention  of  the  injured 
employee  to  bring  about  the  injury  or 
death  of  himself  or  another."    J.  T.  W. 
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MARY  REED  et  al.,  Appts., 


v. 


WALTER  WHALEY,  Exr.,  etc.,  of  Nancy 
Wilson  Hendrix. 

(180  Ky.  57,  201  S.  W.  482.) 

Will  —  signature  —  effect  of  mistake  in 
name. 

1.  A  will  signed  by  mark  is  not  invalid 
tocause  the  surname  of  testator  is  errone- 
ously written,  if  the  proper  name  is  used  in 

TK.A.1918E. 


the  beginning  of  the  will  and  in  the  attesta- 
tion clause,  and  testator  acknowledged  the 
will  as  his  act. 
For  other  eases,  see  Wills,  I.  6,  in  Dig.  1-52 

A\  8. 

Same  —  acknowledgment  —  absence   of 
signature  —  effect. 

2.  An  acknowledgment  of  a  will  is  suffi- 

Note.  —  Generally,  as  to  what  amounts  to 
a  signature  by  a  testator,  see  note  to  Pilcher 
v.  Pilcher,  L.R.A.1915D,  002;  and  specific- 
ally, as  to  use  of  mark  to  name  other  than 
true  one,  see  page  905  of  that  note. 
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cient,  although  at  the  time  the  testator's 

signature  was  not  upon  it. 

For  other  oates,  see  Wills,  I.  b.  in  Dig.  1-52 

N.  8. 

Same  —  sufficiency  of  acknowledgment. 

3.  A  will  is  sufficiently  acknowledged  by 
a  testator  if  the  witnesses  are  asked  in  his 
presence  if  they  had  come  to  sign  the  will, 
followed  by  an  immediate  affirmative  an- 
swer and  attestation  of  the  instrument  by 
them  in  testator's  presence. 

For  other  cases,  see  Wills,  L  b,  in  Dig.  l-*5$ 
N.  8. 

Same  —  proof  of  signature. 

4.  That  testator's  name,  signed  by  his 
mark,  was  attached  to  the  will  in  his  pres- 
ence and  by  his  direction,  as  required  by 
statute,  may  be  shown  by  testator's  ac- 
knowledgment of  the  will  in  the  presence  of 
the  witnesses. 

For  other  cases,  see  Evidence,  XII.  j,  in  Dig. 
1-62  N.  8. 

(March  22,  1918.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Bath  County 
admitting  to  probate  a  paper  purporting  to 
be  the  will  of  Nancy  Wilson  Hendrix,  de- 
ceased, in  a  suit  to  contest  the  will. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  P.  McCartney  and  John 
A.  Daugherty,  for  appellants: 

The  paper  was  not  signed  by  the  testa- 
trix. 

Orndorf  v.  Hummer,  12  B.  Mon.  625; 
Word  v.  Whipps,  16  Ky.  L.  Rep.  404,  28 
S.  W.  151;  McKee  v.  McKee,  155  Ky.  738, 
160  S.  W.  262;  Sharp  v.  Wallace,  83  Ky. 
588;  Garnett  v.  Foston,  122  Ky.  195,  121 
Am.  St.  Rep.  456,  91  S.  W.  670;  Porter  v. 
Ford,  82  Ky.  192. 

The  attestation  of  witnesses  subscribing 
their  names  to  a  will  is  of  the  genuineness 
of  the  signature  of  the  testator,  and  not 
of  the  contents  of  the  paper. 

Flood  v.  Pragoff,  79  Ky.  611;  Sechrest  v. 
Edwards,  4  Met.  (Ky.)   166. 

Mr.  Howard  Gudgell  also  for  appellant. 

Messrs.  W.  B.  White,  Robert  H.  Winn, 
J.  J.  Nesbitt,  and  C.  W.  Goodpaster,  for 
appellees: 

That  the  name  of  the  testatrix  was 
signed  for  her  by  another,  in  her  presence 
and  at  her  direction,  may  be  proven  by  cir- 
cumstances; and  a  will  so  proven  is  a  good 
will. 

Pate  v.  Joe,  3  J.  J.  Marsh.  113;  Garnett 
v.  Foston,  122  Ky.  195,  121  Am.  St.  Rep. 
456,  91  S.  W.  668;  Sechrest  v.  Edwards,  4 
Met.  (Ky.)  163;  Caddell  v.  Caddell,  175  Ky. 
505,  194  S.  W.  641. 

An  acknowledgment  of  the  will  by  the 
testatrix,  though  written  and  her  name  sub- 
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scribed  by  another,  at  another  time,  is  a 
sufficient  publication. 

Upchurch  v.  Upchurch,  16  B.  Mon.  102; 
Garnett  v.  Foston,  122  Ky.  195,  121  Am. 
St.  Rep.  456,  91  S.  W.  668;  Cochran's  Will, 
3  Bibb,  491;  Shanks  v.  Christopher,  3A.K. 
Marsh.  144;  Pate  v.  Joe,  3  J.  J.  Marsh. 
113;  Sechrest  v.  Edwards,  4  Met.  (Ky.) 
163. 

When  the  draftsman,  in  the  presence  of 
the  testatrix,  requests  the  witnesses  to  at- 
test the  document  as  her  will,  and  they 
proceed  to  do  so,  she  acquiescing  and  assist- 
ing, her  acknowledgment  is  implied. 

Denton  v.  Franklin,  9  B.  Mon.  29;  Tudor 
v.  Tudor,  17  B.  Mon.  383. 

If  the  name  be  there  when  the  will  is  so 
acknowledged  and  witnessed,  the  making  of 
the  testatrix's  mark  is  wholly  unnecessary. 

Sechrest  v.  Edwards,  supra;  Grubbs  v. 
Marshall,  11  Ky.  L.  Rep.  870,  13  S.  W.  447; 
Garnett  v.  Foston,  122  Ky.  195,  121  Am.  St. 
Rep.  456,  91  S.  W.  668. 

A  substantial,  rather  than  a  literal,  com- 
pliance with  the  Will  Execution  Statute  ib 
demanded. 

Savage  v.  Bulger,  25  Ky.  L.  Rep.  763,  76 
S.  W.  361;  Garnett  v.  Foston,  and  Upchurch 
v.  Upchurch,  supra;  Flood  v.  Pragoff,  79 
Ky.  611. 

A  testator's  will  is  valid,  though  executed 
by  his  initials  only,  or  under  an  assumed 
name,  or  under  the  first  name  only,  or  if 
by  mark,  the  mark  be  made  to  the  wrong 
name,  or  by  a  married  woman's  maiden,  or 
prior  husband's,  name,  or  by  a  Red  Cross 
stamp  bearing  the  testator's  initials.  It  is 
the  identity  of  the  individual,  not  the 
name,  that  is  material. 

Page,  Wills,  §  172;  Jarman,  Wills,  6th 
Am.  ed.  106-108;  Clarke's  Goods,  1  Swabey 
&  T.  22,  4  Jur.  N.  S.  243,  27  L.  J.  Prob. 
N.  S.  18,  6  Week.  Rep.  307;  Re  Emerson, 
Ir.  L.  R.  9  Eq.  443;  Rcdding's  Goods,  2 
Rob.  Eccl.  Rep.  339,  14  Jur.  1052;  Re  Sev- 
erance, 96  Misc.  384,  161  N.  Y.  Supp.  452; 
Knox's  Estate,  131  Pa.  220,  6  L.  R.  A.  353, 
17  Am.  St.  Rep.  798,  18  Atl.  1021;  Ripoll 
v.  Morina,  12  Rob.  (La.)  552;  Rook  v.  Wil- 
son, 142  Ind.  24,  51  Am.  St.  Rep.  163,  41 
N.  E.  311;  Bailey  v  Bailey,  35  Ala.  687; 
Long  v.  Zook,  13  Pa.  400;  Douse's  Goods, 
2  Swabey  &  T.  593,  8  Jur.  N.  S.  723,  31 
L.  J.  Prob.  N.  S.  172,  6  L.  T.  N.  S.  789; 
Glover's  Goods,  11  Jur.  1022;  Pilcher  v. 
Pilcher,  117  Va.  356,  L.R.A.1915D,  902,  84 
S.  E.  667;  Word  v.  Whipps,  16  Ky.  L.  Rep. 
403,  28  S.  W.  151;  Baumeister  v.  Markham, 
101  Ky.  122,  72  Am.  St.  Rep.  397,  30  S.  W. 
844,  41  S.  W.  816,  2  Am.  Neg.  Rep.  363; 
Lamaster  v.  Wilkerson,  143  Ky.  226,  136 
S.  W.  217. 
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The  will  was  duly  executed  and  pub- 
lished 

Ky.  Stat.  |  4828;  Dental  v.  Franklin,  9 
B.  Mon.  29;  Caddell  v.  Caddell,  175  Ky. 
508,  194  S.  W.  541. 

The  mistake  of  the  draftsman  in  failing 
to  suscribe  the  surname  of  testatrix  cannot 
affect  the  validity  of  the  will. 

Word  v.  Whipps,  16  Ky.  L.  Rep.  403,  28 
S.  W.  151,  30  Am.  &  Eng.  Enc.  Law,  585. 

Miller,  J.,  delivered  the  opinion  of  the 

court: 

A  paper  dated  May  13,  1911,  and  pur- 
porting to  be  the  will  of  Nancy  Wilson 
Hendrix,  was  offered  for  probate  in  the 
Bath  county  court.  The  county  court  re- 
fused to  probate  the  paper,  and  an  appeal 
was  taken  to  the  Bath  circuit  court.  At 
the  close  of  the  testimony  for  the  pro- 
pounders  of  the  will  in  the  circuit  court 
the  defendants,  who  are  the  appellants  here, 
moved  the  court  to  direct  the  jury  to  find 
the  paper  was  not  the  will  of  Nancy  Wilson 
Hendrix,  deceased;  but  the  motion  was 
overruled,  and  the  defendants  declining  to 
offer  any  proof,  the  court  directed  the  jury 
to  find  the  paper  to  be  the  last  will  and 
testament  of  Nancy  Wilson  Hendrix,  de- 
ceased, whieh  was  accordingly  done.  From 
a  judgment  based  upon  that  verdict,  the 
defendants  prosecute  this  appeal. 

The  will,  including  the  signature  and  the 
attesting  clause  signed  by  the  witnesses, 
was  written  by  Charles  Wilson,  a  farmer 
ud  former  justice  of  the  peace;  and  so 
much  thereof  as  throws  any  light  upon  the 
merits  of  this  contest  reads  as  follows: 

Be  it  remembered  that  I,  Nancy  Wilson 
Hendrix,  of  Bethel,  Bath  county,  Kentucky, 
do  make  this  my  last  will  and  testament 
in  manner  following.    That  is  to  say : 

First.  I  desire  the  payment  of  all  my 
just  debts  with  convenient  speed. 

(The  second,  third,  fourth,  and  fifth 
clauses  are  unimportant  here  and  are 
omitted.) 

Sixth,  I  appoint  my  nephew  Walter 
Whaley  executor  of  this  my  will. 

In  testimony  whereof  I,  the  above-named 

testatrix  have  hereunto  set  my  name  this 

J  3th  day  of  May  in  the  year  of  our  Lord 

une  thousand  nine  hundred  and  eleven. 

her 
Nancy  Wilson  X  Whaley. 

mark 
Then  and  there  signed  and  published  by 

the  testatrix   Nancy    Wilson    Hendrix,    as 

and  for  her  last  will,  in  the  presence  of  us, 

*ho,  at  her  request,  and  in  her  presence, 

and  in  the  presence   of   each  other,  have 

hereto  set  our  names  as  witnesses. 

Robt.  Crouch. 

Sanford  Ramey. 

UU.1918E. 


It  will  be  observed  that  the  name  sub- 
scribed to  the  will  is  Nancy  Wilson  Whaley, 
not  Nancy  Wilson  Hendria,  the  correct 
name  of  the  testatrix. 

Section  4828  of  the  Kentucky  Statutes 
reads  as  follows:  "No  will  shall  be  valid 
unless  it  is  in  writing  with  the  name  of 
the  testator  subscribed  thereto  by  himself, 
or  by  some  other  person  in  his  presence 
and  by  his  direction;  and,  moreover,  if  not 
wholly  written  by  the  testator,  the  sub- 
scription shall  be  made  or  the  will  acknowl- 
edged by  him  in  the  presence  of  at  least 
two  credible  witnesses,  who  shall  subscribe 
the  will  with  their  names  in  the  presence 
of  the  testator." 

Appellants  insist  that  the  paper  should 
not  have  been  submitted  to  probate  be- 
cause: (1)  It  was  not  signed  with  the 
name  of  the  testatrix,  Nancy  Wilson  Hen- 
drix; and  (2)  if  the  name  Nancy  Wilson 
Whaley  should  be  treated  as  the  name  of 
the  testatrix,  it  was  not  written  by  her,  or 
by  anyone  in  her  presence,  and  by  her  direc- 
tion; and  (3)  neither  was  the  will  acknowl- 
edged by  the  testatrix  in  the  presence  of 
the  two  witnesses.  The  proof  shows  that 
Mrs.  Hendrix  was  the  widow  of  George 
Hendrix;  that  she  was  seventy -five  years 
old  when  she  made  her  will;  and  that  she 
then  lived  with  Mrs.  Lucy  Whaley,  the  wife 
of  Mrs.  Hendrix's  nephew.  Perhaps  a  week 
before  the  will  was  executed  Mrs.  Hendrix 
told  Robert  Crouch,  one  of  the  witnesses, 
that  she  had  made  her  will,  and  wanted 
Crouch  and  Sanford  Ramey,  Crouch's 
father-in-law,  to  witness  it.  Upon  being 
notified  to  call  at  Mrs.  Whaley's  for  the 
purpose  of  witnessing  the  will,  Crouch  and 
Ramey  did  so.  What  happened  on  that 
occasion  is  narrated  by  Crouch  and  Ramey, 
the  only  surviving  eye-witnesses. 

Crouch  testified  as  follows: 

Q.  Who  was  in  the  room  when  you  went 

there? 
A.  Aunt    Nancy    Hendrix    and    Charlie 

Wilson. 

Q.  What  was  said,  if  anything,  when  you 
went  in  the  room  where  these  people  were? 

A.  Well,  as  I  remember,  they  spoke,  and 
he  said:  "Gentlemen,  I  suppose  you  have 
come  to  witness  the  will?" 

Q.  Who  said  that? 

A.  Mr.  Wilson. 

Q.  Then  what  occurred  after  that? 

A.  Mr.  Wilson  told  me  where  to  sign  it, 
and  I  did  so  and  got  up,  and  Mr.  Ramey 
signed  it,  and  he  told  us  that  we  were 
excused. 

Q.  Was  Mrs.  Hendrix  present? 

A.  Yes,  sir;   she  was  there. 

Q.  And  you  were  both  present  when  the 
other  signed  it? 
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A.  Yes,  sir. 

Q.  I  will  ask  you  to  examine  this  paper 
and  state  whether  or  not  that  is  the  paper 
that  you  signed  at  Mrs.  Whaley's  at  the 
time  about  which  you  have  testified. 

A.  (Witness  examines  paper).  Yes,  sir; 
it  is. 

Q.  Is  that  your  signature? 

A.  Yes,  sir. 

Q.  I  will  ask  you  to  take  this  paper  and 
exhibit  to  the  jury  how  it  was  folded. 

A.  In  just  about  the  shape  you  have  it 
there. 

Q.  Read  to  the  jury  the  language  of  the 
will  that  was  visible  to  the  eye  when  you 
signed  it. 

A.  I  couldn't  see  it  without  my  glasses. 

Q.  Were  there  any  blank  spaces  above 
your  signature? 

A.  No,  sir. 

Q.  If  the  court  will  permit  me,  I  will  read 
the  portion  that  was  visible  to  the  eye  as 
it  is.  folded  now  and  as  you  say  was  folded 
when  you  signed  it. 

By  the  Court:     Go  ahead. 

"Nine  hundred  and  eleven.     Nancy  Wil- 
her 
son  X  Whalcy.    Then  and  there  signed  and 

mark 
published  by  the  testatrix  Nancy  Wilson 

Hendrix,  as  and  for  her  last  will,  in  the 
presence  of  us,  who,  at  her  request,  and  in 
her  presence,  and  in  the  presence  of  each 
other,  have  hereunto  set  our  names  as  wit- 
nesses." 

Cross-examined : 

Q.  When  you  signed  this  paper,  do  you 
remember  any  particular  part  of  it  that 
was  exhibited  to  you? 

A.  Just  about  what  I  showed  you  there. 

Q.  Po  you  remember  any  signature 
signed  to  it? 

A.  No,  sir. 

Q.  This  paper  was  just  handed  to  you, 
and  you  signed  it? 

A.  Yes,  sir. 

Q.  While  Mr.  White  read  the  name  of 
Nancy  Wilson  Whaley,  you  don't  remember 
of  seeing  anything  of  that  kind? 

A.  No,  sir. 

Q.  You  have  detailed  all  that  occurred 
there  and  all  that  was  said? 

A.  Yes,  sir. 

Re-examined : 

Q.  Did  you  ever  at  any  time  witness  any 
other  paper  or  will  for  Mrs.  Nancy  Wilson 
Hendrix  ? 

A.  Nor  sir. 

Q.  You  never  undertook  to  read  anything 
above  your  signature? 

A.  No,  sir. 

Q.  And  nothing  was  read  to  you  above 
your  signature? 

A.  No,  sir. 


Q.  Did  you  look  at  the  paper  with  a  view 
of  ascertaining  what  was  above-  your  sig- 
nature? 

A.  No,  sir;  I  did  not* 

Recrossed : 

Q.  Do  you  know  whether  or  not  it  was 
folded  as  indicated? 

A.  Yes,  sir;  just  like  he  ha*  it  a  while 
ago. 

Re-examined: 

Q.  When  you  and  Mr.  Ramey  started  out, 
what  were  Mr.  Wilson  and  Mrs.  Hendrix 
doing,  if  anything? 

A.  She  had  the  pen  in  her  hand,  and  he 
was  standing  by  the  machine. 

Q.  Where  was  the  paper  at  that  time? 

A.  It  was  on  the  sewing  machine. 

Q.  Where  was  Mrs.  Hendrix  standing 
with  reference  to  the  sewing  machine? 

A.  The  sewing  machine  was  right  hers 
(indicating),  and  she  had  hold  of  a  chair 
by  one  hand  and  was  walking  around  to 
the  sewing  machine. 

Q.  After  you  signed  it,  tell  the  jury  what 
Mrs.  Hendrix  did. 

A.  She  didn't  say  anything.  We  were 
told  that  we  were  excused,  and  when  we 
were  walking  out  she  had  the  pen  in  one 
hand  and  had  hold  of  the  chair  with  one 
hand. 

Q.  What  chair? 

A.  The  one  we  sat  in  when  we  signed 
the  paper. 

Q  Did  she  change  her  position  from  the 
time  you  all  signed  it  until  you  started 
out  the  door? 

A.  She    was    standing    there    when    we 

signed  it. 

Q.  Do  you  know  how  she  got  the  pen  ? 

A.  Mr.  Wilson  handed  it  to  her. 

Q.  Where  did  he  get  it  just  before  he 
handed  it  to  Mrs.  Hendrix? 

A.  Mr.  Ramey  handed  him  the  pen,  yon 
know. 

Recrossed. 

Q.  Mr.  Wilson  had  told  you  that  you 
were  excused? 

A.  Yes,  sir. 

Q.  And  you  saw  her  do  nothing  with  that 
pen? 

A.  No,  sir. 

By  the  Court:     What  did  she  say? 

A.  She  didn't  say  anything. 

Ramey,  the  other  witness,  testified  sub- 
stantially to  the  same  effect  as  follows: 

Q.  Who  did  you  find  at  Mrs.  Whaley's 
house  when  you  got  there? 

A.  Mr.  Charlie  Wilson. 

Q.  Who  else? 

A.  Aunt  Nancy  Hendrix. 

Q.  That  is  Nancy  Wilson  Hendrix? 

A.  Yes,  sir. 
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Q.  Tell  the  jury  what  occurred  alter  you 
got  there. 

A.  When  we  got  there  they  were  both  in 
the  room — Mr.  Wilson  and  Mrs.  Hendrix — 
and  Mr.  Wilson  said,  "Men  you  have  come 
to  witness  the  will?"  and  we  told  him 
""Yes;"  and  we  sat  down  to  the  table  and 
witnessed  the  will. 

By  the  Court:  Was  that  in  the  presence 
of  the  old  lady  ? 

A.  Yes,  sir. 

Q.  She  was  present  when  Mr.  Wilson 
aid,  "Men,  you  have  come  to  witness  the 
will  ?" 

A.  Yes,  sir. 

Q.  And  after  that  what  did  you  and  Mr. 
Crouch  do? 

A.  He  wrote  his  name  first,  and  then  I 
wrote  mine. 

Q.  Then  what  did  you  do? 

A.  I  laid  the  pen  on  the  table,  or  give  it 
to  Mr.  Wilson,  one,  I  don't  remember 
which;  anyhow,  he  said  "Gentlemen,  you 
are  excused,"  and  we  left. 

Q.  Do  you  know  what  Mr.  Wilson  did 
with  the  pen? 

A-  Him  or  me,  one,  give  it  to  Aunt 
Nancy;  I  think,  though,  he  did. 

Q.  What  was  Aunt  Nancy  doing  when 
you  went  out  of  the  door? 

A.  The  chair  was  like  this  (indicating), 
and  she  had  the  pen  in  one  hand  and  hold 
of  the  chair  with  the  other,  going  around 
to  take  the  chair. 

Q.  Is  Mr.  Charlie  Wilson  living  or  dead? 

A.  He  is  dead. 

Q.  When  did  he  die? 

A.  Seven  or  eight  years  ago. 

Q.  Did  he  die  before  or  after  Mrs.  Hen- 
drix? 

A.  Before. 

Q.  What  was  Mr.  Wilson's  business? 

A.  He  was  a  magistrate  and  kind  of 
lawyer  for  the  people. 

Q.  Wrote  their  contracts,  deeds,  and 
wills  for  people  in  that  neighborhood? 

A.  Yes,  sir. 

Q.  I  will  ask  you  to  examine  this  paper, 
and  ask  you  whether  or  not  that  is  the 
paper  you  signed  in  the  presence  of  Mrs. 
Nancy  Wilson  Hendrix? 

A.  (Witness  examines  paper).  Yes,  sir; 
that's  it. 

Q.  Did  you  sign  that  in  the  presence  of 
Robert  Crouch? 

A.  Yes,  sir. 

Q.  Who  signed  the  name  Robert  Crouch? 

A.  He  did — Robert  Crouch. 

Q.  In  whose  presence? 

A.  In  my  presence,  Mrs.  Nancy  Wilson 
Hendrix's  presence,  and  Mr.  Wilson's  pres- 
ence. 

Q.  Show  to  the  jury  how  that  paper  was 


folded,  if  at  all,  when  you  signed  your 
name? 

A.  Well,  I  remember  of  some  writing;  I 
remember  of  seeing  a  few  lines  above  where 
we  signed  our  names. 

Q.  Was  there  any  blank  place  above  your 
signature  ? 

A.  No,  sir. 

Q.  Read  to  the  jury  the  language  that 
was  visible  to  your  eye. 

A.  "Nine    hundred    and    eleven.      Nancy 

Wilson  X  Whaley.     Then  and  there  signed 

mark  ,   .     __  „.., 

and  published  by  the  testatrix  Nancy  Wil- 
son Hendrix,  as  and  for  her  last  will,  in 
the  presence  of  us,  who,  at  her  request,  and 
in  her  presence  and  in  the  presence  of  each 
other,  have  hereunto  set  our  names  as  wit- 
nesses.   Robt.  Crouch." 

Q.  Did  you  ever  at  any  other  time  wit- 
ness any  other  paper  for  Mrs.  Nancy  Wil- 
son Hendrix? 

A.  No,  sir. 

Cross-examined : 

Q.  Mr.  Ramey,  did  anybody  ever  read  to 
you  the  portion  of  the  paper  which  you 
have  just  read,  that  is,  "Then  and  there 
signed  and  published  by  the  testatrix  Nancy 
Wilson  Hendrix,  as  and  for  her  last  will,  in 
the  presence  of  us,  who,  at  her  request,  and 
in  her  presence,  and  in  the  presence  of  each 
other,  have  hereunto  set  our  names  as  wit- 
nesses ?" 

A.  No,  sir. 

Q.  Did  you  see  any  name  above  that  of 
Nancy  Wilson  Whaley? 

A.  No,  sir. 

Q.  Did  she  say  anything  to  you  about 

this  paper  at  all? 

A.  No,  sir;  nothing  to  me. 

Q.  Nothing  transpired  there  furtheT  than 
you  have  stated? 

A.  No,  sir;  nothing  more  than  that. 

Q.  You  didn't  see  the  name  Nancy  Wil- 
son Hendrix? 

A.  No,  sir. 

Q.  You  both  left  and  were  out  before  you 
saw  anything  done  with  that  pen  ? 

A.  No,  sir;  I  didn't  see  anything  done 
with  the  pen. 

Q.  Did  you  know  the  age  of  Mrs.  Nancy 
Wilson  Hendrix? 

A.  No,  sir;  I  did  not. 

Q.  Her  name  wasn't  Nancy  Wilson 
Whaley? 

A.  No,  sir;  she  was  Mrs.  Hendrix. 

Q.  Had  she  ever  been  a  Whaley? 

A.  No,  sir;  she  was  a  Wilson. 

Q.  She  was  a  Miss  Wilson,  and  married 
a  Hendrix? 

A.  Yes,  sir. 

Q.  Do  you  know  whether  or  not  she  could 
write  ? 
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A.  I  don't  know;  I  never  saw  her. 
He-examined : 
•  Q.  Her  maiden  name  was  Nancy  Wilson! 
A.  Yes,  sir. 

Q.  Nothing  was  read  to  you  above  your 
signature  ? 
A.  No,  sir. 

Q.  This  is  the  way  it  was  folded  (indi- 
cating) ? 

A.  Yes,  sir. 

Q.  And  there  were  no  blank  spaces  above 
your  signature? 

A.  No,  sir. 

Recrossed : 

Q.  Do  you  know  what  was  on  the  other 
side  of  that  paper  the  way  it  was  folded? 

A.  No,  sir. 

Q.  You  couldn't  tell  whether  there  were 
any  blanks  over  here  or  not? 

A.  There  were  no  blanks  in  sight? 

Crouch  was  recalled,  and  further  testified 
as  follows: 

Q.  Mr.  Crouch,  Mr.  White  read  to  you  the 
following:     "Nine     hundred     and     eleven. 

her 
Nancy  Wilson  X  Whaley.     Then  and  there 

mark 
signed  and  published  by  the  testatrix  Nancy 

Wilson  Hendrix,  as  and  for  her  last  will,  in 
the  presence  of  us,  who,  at  her  request,  and 
in  her  presence  and  in  the  presence  of  each 
other,  have  hereunto  set  our  names  as  wit- 
nesses." Was  there  anything  of  that  kind 
read  to  you? 

A.  No,  sir. 

Q.  Nothing  happened  further  than  you 
have  detailed? 

A.  No,  sir. 

Q.  You  could  not  tell  what  was  on  the 
other  side  of  that  paper? 

A.  No,  sir. 

Mrs.  Lucy  Whaley,  with  whom  Mrs.  Hen- 
drix lived,  testified  that  Mrs.  Hendrix  told 
her  on  the  morning  of  the  day  the  will  was 
executed  that  Charles  Wilson  "was  going  to 
bring  her  will  that  afternoon,  and  that  Mr. 
Ramey  and  Mr.  Crouch  were  going  to  wit- 
ness it;"  and  that  Ramey  and  Crouch  called 
that  afternoon,  and  sat  with  Mrs.  Whaley 
until  Mr.  Wilson  called  them  into  the  room 
where  he  and  Mrs.  Hendrix  were  awaiting 
them.  Mrs.  Ishmael,  a  young  woman  who 
had  been  raised  by  Mrs.  Hendrix,  testified 
that  Mrs.  Hendrix  told  her  she  had  made 
her  will;  that  Charles  Wilson  wrote  it;  and 
that  Robert  Crouch  and  Sanford  Ramey 
witnessed  it.  Mrs.  Whaley  and  Mrs.  Ish- 
mael both  further  testified  that  Mrs.  Hen- 
drix also  told  them  substantially  the  pro- 
visions of  the  will,  and  why  she  had  dis- 
posed of  her  estate  in  the  manner  stated  in 
the  will.  Charles  Wilson  died  in  1913,  and 
Mrs.  Hendrix  died  two  years  later. 


The  foregoing  constitutes  all  the  proof 
relating  to  the  execution  of  the  will. 

1.  Taking  up  the  several  questions  sepa- 
rately, we  will  first  consider  this  question: 
Was  the  statutory  requirement  that  the 
name  of  the  testator  must  be  subscribed  to 
the  will  satisfied  by  the  subscription  of  the 
name,  "Nancy  Wilson  Whaley,"  instead  of 
the  testatrix's  correct  name,  "Nancy  Wil- 
son Hendrix?"  Strictly  speaking,  the  sub- 
scription of  neither  name  was  essential  to 
the  validity  of  the  execution. 

The  books  contain  many  cases  discussing 
the  proposition  as  to  what  amounts  to  a 
signature  by  a  testator.  As  a  general  rule 
the  use  of  any  signature  intended  by  the 
testator  to  authenticate  the  instrument  will 
suffice  as  a  signature  by  the  testator.  In 
fact,  it  is  not  even  necessary  that  a  name 
be  signed;  any  mark  or  character  intended 
as  a  signature  is  sufficient.  40  Cyc.  1102; 
Upchurch  v.  Upchurch,  16  B.  Mon.  102; 
Garnett  v.  Foston,  122  Ky.  195,  121  Am. 
St.  Rep.  456,  91  S.  W.  668.  In  Page  on 
Wills,  §  172,  it  is  said  a  testator  may  sign 
his  name  by  writing  it  out  in  full,  or  by 
abbreviating  it,  or  by  writing  his  initials 
or  his  Christian  name,  or  by  using  his  as- 
sumed name,  when  done  without  intent  to 
deceive.  A  signature  by  mark  being  suffi- 
cient, the  initials  of  the  testator's  name 
would  also  suffice;  and  it  would  be  imma- 
terial that  he  Bigned  by  a  wrong  or  an 
assumed  name  which  would  be  taken  as  a 
mark,  or  that  against  the  mark  there  was 
written  a  wrong  name.  Jarman,  Wills,  6th 
Ami  ed.  106. 

A  will  may  be  validly  executed,  although 
signed  only  by  the  testator's  mark.  40 
Cyc.  1102;  Upchurch  v.  Upchurch,  and  Gar- 
nett v.  Foston,  supra.  And  a  signature  by 
mark  is  not  rendered  insufficient  by  the  fact 
that  the  testator's  name  does  not  appear  in 
the  body  of  the  will.  An  illegible  .scrawl 
intended  as  a  signature  is  sufficient.  Shee- 
han  v.  Kearney,  82  Miss.  688,  35  L.R.A. 
102,  21  So.  41;  Hartwell  v.  McMaster,  4 
Redf.  389;  Re  Guilfoyle,  96  Cal.  59S,  22 
L.R.A.  370,  31  Pac.  553.  The  omission  of  a 
letter  from  the  testator's  name  does  not 
make  the  signature  insufficient.  Boone  v. 
Boone,  114  Ark.  69,  169  S.  W.  779;  Word 
v.  Whipps,  16  Ky.  L.  Rep.  403,  28  S.  W. 
151;  Bradford's  Succession,  124  La.  44,  49 
So.  972,  18  Ann.  Cas.  766;  Vernon  v.  Kirk, 
30  Pa.  218.  A  signature  made  by  the  tes- 
tator writing  his  initials  only  was  sus- 
tained in  Savory's  Goods,  15  Jur.  1042; 
Blewitt's  Goods,  L.  R.  5  Prob.  Div.  116; 
Emerson's  Goods,  Ir.  L.  R.  9  Eq.  443;  and 
in  Pilcher  v.  Pilcher,  117  Va.  356,  L.R.A. 
1915D,  902,  84  S.  E.  667. 

The  holographic  signature  of  a  testatrix 
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who  used  her  first  name  only  was  sustained 
in  Knox's  Estate,    131   Pa.   220,   6  L.R.A. 
353,  17  Am.   St.   Rep.   798,   18   Atl.   1021, 
where  Harriett  S.  Knox  executed  her  will 
by  signing  it  "Harriett."     And  where  the 
testator    adopted    an    assumed    name    for 
political  reasons,  and  executed  his  will  by 
signing  the  assumed  name  instead  of  his 
true  name,  it  did  not  invalidate  the  will. 
Ripoll  v.  Morina,  12  Rob.   (La.)   552;  Red- 
ding's  Goods,    14  Jur.    1052,   2   Rob.    Eccl. 
Rep.  339.     The  will  of  a  married  woman 
signed  by  her,  using  the  name  of  her  first 
husband  instead  of  the  name  of  the  hus- 
band she  had  at  the  date  of  the  will,  was 
sustained  in  the  case  of  Glover's  Goods,  11 
Jur.  1022. 

The  cases  showing  the  various  applica- 
tions of  the  rule  are  cited,  and  in  the  note 
to  Pilcher  v.  Pilcher,  LJLA.1915D,  902.  In 
that  case  E.  M.  Pilcher  took  a  partly  writ- 
ten letter  which  his  wife  was  writing  to 
her  mother,  and  wrote  upon  the  back  of  it 
these  words:  "I  give  to  my  wife  Alice 
McCabe  Pilcher,  all  of  my  property,  real 
and  personal.     E.  M.  P." 

The  Virginia  supreme  court  of  appeals 
held  that  the  initials  constituted  a  good 
signature  ;  and,  as  aiding  the  court  in 
reaching  that  conclusion,  it  took  into  con- 
sideration the  oral  testimony  as  to  state- 
ments made  by  Mr.  Pilcher  to  the  effect 
that  he  was  going  to  make  his  will;  that 
the  document  was  his  will;  and  that  he 
wanted  it  preserved. 

In  Clarke's  Goods,  1  Swabey  &  T.  22, 
27  L.  J.  Prob.  N.  S.  181,  4  Jur.  N.  S.  243,  6 
tVeek.  Rep.  307,  the  testatrix  executed  her 
will  by  making  her  mark  over  her  maiden 
name,  "Susana  Barrell,"  instead  of  her 
married  name,  "Susana  Clarke."  She  was 
described  in  the  body  of  the  will  as  Su- 
sana Clarke.  The  will  was  written  by  a 
schoolmaster  who  was  dead  when  it  was 
offered  for  probate,  but  upon  the  contest  on 
the  probate  of  the  will  it  was  held  to  have 
heen  sufficiently  executed. 

In  Re  Emerson,  Ir.  L.  R.  9  Eq.  443,  Em- 
erson impressed  his  seal  bearing  his  initials 
upon  wax  at  the  end  of  the  document,  and 
acknowledged  the  paper  as  his  will  in  the 
presence  of  witnesses.  The  court  held  this 
to  be  a  good  signature,  concluding  that  as 
the  testator  had  said,  "this  is  my  hand  and 
s*al,"  and  that  "hand"  meant  "signature," 
the  wax  *  impression  was  as  good  as  if  it 
had  been  written. 

In  Reddmg's  Goods,  supra,  Charlotte 
Redding  moved  into  a  new  neighborhood, 
where  for  years  she  was  known  as  Char- 
lotte Higgins.  She  thereafter  reassumed 
her  true  name  of  Charlotte  Redding  and 
*as  so  known  for  the  rest  of  her  life.    But 
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during  the  time  she  was  known  as  Char- 
lotte Higgins  she  executed  her  will,  signing 
it  "Charlotte  Higgins."  Upon  the  reassump- 
tion  of  her  true  name  of  Charlotte  Red- 
ding, she  caused  the  name  of  Charlotte 
Higgins  to  be  erased,  although  a  blur  of 
the  signature  was  left,  and  wrote  there- 
after the  name  "Charlotte  Redding,"  but 
did  not  have  it  authenticated  by  new  wit- 
nesses. Upon  her  death  it  was  ascertained 
that  her  true  name  was  Redding;  and  al- 
though the  court  held  that  the  last  signa- 
ture to  the  will  was  not  valid,  it  was  held 
that  the  first  signature  and  execution  were 
valid,  the  court  saying  "that  though  Hig- 
gins was  not,  it  appears,  the  true  name,  it 
may  stand  for  and  pass  for  the  mark  of 
the  testatrix."  In  Douse's  Goods,  31  L.  J. 
Prob.  N".  S.  172,  2  Swabey  &  T.  593,  8  Jur. 
N.  S.  723,  6  L.  J.  N.  S.  789,  a  mark  made 
to  the  name  of  "John  Douse,"  by  "Thomas 
Douse,"  the  testator,  was  held  to  be  good. 
In  Bailey  v.  Bailey,  35  Ala.  687,  a  mark 
made  by  a  testator  named  "Shadrach  J." 
Bailey,  to  the  name  of  "John  S."  Bailey, 
was  held  to  be  sufficient;  and  a  similar 
ruling  was  made  in  Rook  v.  Wilson,  142 
Ind.  24,  51  Am.  St.  Rep.  163,  41  N.  E.  311, 
where  Samuel  Rook,  the  testator,  made  his 
mark  to  the  name  of  "James  Rook,  tes- 
tator." In  Long  v.  Zook,  13  Pa.  400,  it  was 
held  that  the  mark  of  "David"  Long  to  the 
name  of  "Jacob"  Long  did  not  invalidate 
the  mark.  See  also  Glover's  Goods,  supra, 
where  the  will  of  a  married  woman  exe- 
cuted under  the  name  of  her  first  husband 
instead  of  the  name  of  her  last  husband  was 
held  to  be  a  good  execution. 

In  Word  v.  Whipps,  16  Ky.  L.  Rep.  403, 
28  S.  W.  151,  the  testator  subscribed  his 
name  as  A.  J.  "Whppsw  instead  of  A.  J. 
"Whipps."  It  was  held  to  be  a  sufficient 
signature.  In  Baumeister  v.  Markham,  101 
Ky.  122,  72  Am.  St,  Rep.  397,  39  S.  W.  844, 
41  S.  W.  816,  2  Am.  Neg.  Rep.  363,  the 
actress  Pauline  Markham  brought  an  ac- 
tion in  her  stage  name  for  damages,  and 
recovered  judgment.  Upon  appeal  it  was 
urged  that,  inasmuch  as  the  judgment  was 
not  recovered  in  the  true  name  of  the  plain- 
tiff, there  should  be  a  reversal.  The  court, 
however,  refused  to  reverse,  saying  if  the 
identity  of  the  person  was  established,  it 
was  sufficient. 

In  Lamaster  v.  Wilkerson,  143  Ky.  226, 
136  S.  W.  217,  school  trustees  signed  a  no- 
tice calling  an  election,  by  using  a  type- 
writer instead  of  pen  and  ink.  The  court 
sustained  the  notice  upon  the  ground  that 
signatures  adopted  by  persons  are  sufficient 
to  give  validity  to  instruments,  even  though 
typewritten  or  printed.  And  in  Neff  v. 
Covington  Stone  &  Sand  Co.  108  Ky.  457,  55 
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S.  W.  697,  56  S.  W.  723,  it  was  held  that 
a  contract  made  with  a  corporation  under  a 
name  different  from  its  true  name  was  a 
valid  and  binding  contract.  The  reason  for 
this  rule  is  that  it  is  the  identity  of  the 
individual  that  is  material,  and  not  the 
name,  the  name  being  simply  one  of  the 
numerous  means  by  which  the  identity  is 
established;  and,  the  identity  being  estab- 
lished, the  name  is  of  no  importance. 

In  the  case  at  bar  the  identity  of  the  tes- 
tatrix who  caused  the  will  to  be  prepared 
and  who  executed  it  as  her  will  is  not  ques- 
tioned. The  opening  clause  of  the  paper  and 
the  attesting  clause  recite  that  it  is  the  will 
of  Nancy  Wilson  Hendrix,  and  the  second 
clause  thereof  makes  provision  for  those 
who  are  of  kin  to  Mrs.  Hendrix.  Moreover, 
the  identity  of  the  paper  is  shown  by 
Crouch,  who  recognized  it  as  the  paper  he 
witnessed.  Mrs.  Hendrix's  maiden  name 
was  Nancy  Wilson,  and  she  was  usually 
called  Nancy  Wilson  Hendrix.  But,  under 
the  authorities,  if  she  had  signed  it  "Nancy 
Wilson,"  it  would  have  been  a  valid  signa- 
ture. The  mistake  of  the  draftsman,  there- 
fore, in  adding  thereto  the  name  of  Whaley, 
did  not  invalidate  it. 

2.  Another  statutory  requirement  is  that 
the    subscription    of    the    testator's    name 
shall  be  made,  or  the  will  acknowledged  by 
the  testator,  in  the  presence  of  at  least  two 
credible    witnesses.      Under   the   uncontra- 
dicted proof  of  this  case,  we  think  it  is  too 
clear  for  much  discussion  that  Mrs.  Hen- 
drix did  not  sign  the  will  in  the  actual  or 
constructive  presence  of  either  of  the  wit- 
nesses.   McKee  v.  McKee,  155  Ky.  738,  160 
S.  W.  261,  is  decisive  of  this  question.    In 
that  case,  Mrs.  McKee  the  testatrix,  being 
confined  to  her  bed  from  a  severe  illness, 
told  her  trained  nurse  that  she  desired  to 
write  a  codicil  to  her  will.    The  nurse  pre- 
pared the  codicil  at  the  dictation  of  Mrs. 
McKee,  and  signed  it  as  a  witness  in  the 
presence  of  Mrs.  McKee.    Mrs.  McKee  then 
told   the   nurse   to   go   into   the   adjoining 
room  and  request  Mrs.  Long  to  come  in  and 
witness  the  codicil;  but  the  nurse  suggested 
that  probably  Mrs.  Long  was  in  bed,  and 
that  she  would  take  the  paper  to  her  in 
the  next  room,  and  have  her  sign  as  a  wit- 
ness while  in  the  other  room.     This  was 
done.     But,  instead  of  being  asleep  in  the 
adjoining  room,  Mrs.  Long  was  sitting  up 
near  the  door  between  the  two  rooms,  and, 
as  there  was  a  large  crack  under  the  door 
and  Mrs.  McKee  was  hard  of  hearing,  Mrs. 
Long  heard  practically  everything  that  was 
said  by   Mrs.   McKee  to  the  nurse.     She 
heard   the   whole   of   the   codicil   dictated; 
she  heard  the  request  to  the  nurse  to  wit- 
ness it;  she  heard  the  request  to  have  Mrs. 
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Long  come  in  and  witness  it;  and,  in  fact, 
knew  almost  as  much  about  what  had  oc- 
curred in  the  sick  room  as  if  she  had  been 
in  it.  But,  in  fact,  Mrs.  Long  never  saw 
Mrs.  McKee  sign  her  name,  nor  could  Bhe 
have  done  so;  nor  did  Mrs.  McKee  see  Mrs. 
Long  sign  her  name  as  a  witness,  nor  could 
she  have  done  so.  It  was  held  that  the 
doctrine  of  constructive  presence  could  not 
be  so  extended  as  to  be  applied  under  the 
facts  of  the  McKee  Case.  See  also  Orndorff 
v.  Hummer,  12  B.  Mon.  619;  Sharp  v.  Wal- 
lace, 83  Ky.  588. 

In  the  case  at  bar  the  witnesses  did  not 
see  Mrs.  Hendrix  sign  the  will,  and  could 
not  say  that  she  ever  signed  it.  She  cer- 
tainly did  not  sign  it  in  the  presence  of  the 
witnesses,  even  under  the  broadest  applica- 
tion that  could  be  given  to  the  doctrine  of 
constructive  presence;  since  both  witnesses 
testified  that,  as  they  left  the  room,  Mrs. 
Hendrix  was  approaching  the  sewing  ma- 
chine upon  which  the  will  was  lying,  with 
the  pen  in  her  hand.  She  had  not  taken  her 
seat;  she  had  not  written  anything;  she 
had  not  attempted  to  write  anything; 
she  was  not  in  a  position  in  which  she 
could  have  written  her  name.  We  conclude, 
therefore,  that  Mrs.  Hendrix  did  not  sign 
the  will  in  the  presence  of  the  witnesses. 

3.  If,  however,  the  testatrix  acknowledged 
the  will  in  the  presence  of  the  witnesses, 
the  execution  was  complete;  if  she  did  not 
there  was  no  valid  execution.    The  question 
whether  a  testator  has  sufficiently  acknowl- 
edged his  signature  is  to  be  decided  largely 
according   to    the   facts   of    the   particular 
case.    In  40  Cyc.  1121,  the  rule  is  stated  as 
follows:    "In  general  it  may  be  said  that  it 
is  not  necessary  that  the  acknowledgment 
be  in  any  particular  formal  words,  or   in 
words  at  all,  but  may  be  by  acts  or  con- 
duct, provided  the  testator  indicates  to  the 
witnesses,  with  unmistakable  certainty,  that 
the  signature  is  his.    A  request  by  the  tes- 
tator   to    the    witnesses    to    witness    the 
document  or  signature   may  be   sufficient, 
especially  when  accompanied  by  a  declara- 
tion that  it  is  declarant's  will;  but  a  bare 
declaration  that  it  is  his  will  is  insufficient." 
The  witness  need  not  testify  to  an  ex- 
press acknowledgment  by  the  testator;    it 
is   sufficient  to   show  facts  that  imply   an 
acknowledgment,  such  as  a  request  by  the 
testator  that  the  witness  attest  the  docu- 
ment as  the  testator's  will.  Tudor  v.  Tudor, 
17  B.  Mon.  383.     In  Savage  v.  Bulger,  25 
Ky.  L.  Rep.  765,  76  S.  W.  361,  it  was  said 
that  where  both  subscribing  witnesses  were 
in  the  room  and  saw  the  testator  sign  his 
will,  no  express  acknowledgment  of  the  will 
by  him  was  necessary. 
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In  the  case  at  bar  Crouch  testified  that 
Mrs.  Hendrix  had  told  him  that  she  had 
made  her  will,  and  requested  him  to  bring 
Ramey  with  him  for  the  purpose  of  wit- 
nessing it.     And  both  Crouch  and  Ramey 
testified  that,  while  they  were  in  the  pres- 
ence of  Mrs.  Hendrix,  Wilson  asked  them 
whether  they  had  come  to  witness  the  will, 
and  that  they  sat  down   and  wrote  their 
names  upon  the  will  as  witnesses  imme- 
diately following  this  query  by  Wilson  in 
the  presence  of  Mrs.  Hendrix.    Do  not  these 
facts  show  that  Mrs.  Hendrix  thereby  indi- 
cated to  the  witnesses,  with  unmistakable 
certainty,  that  she  acknowledged  the  paper 
to  be  her  will  ?    We  think  they  do.    When 
the  man  who  prepared  the  will,  at  her  re- 
quest, asked  the  two  witnesses  she  had  in- 
vited to  come  for  the  purpose  of  attesting 
her  will  whether  they  had  come  for  that 
purpose,   accompanied  by   their  immediate 
affirmative  answer  and  attestation  of  it  in 
Mrs.  Hendrix's  presence,  with  her  standing 
near  by  watehing  them  when  they  signed 
the  will  as  witnesses,  and  without  protest- 
ing, must  it  not  be  said  that  she  did  ac- 
knowledge, by  her  conduct,  that  the  docu- 
ment was  her  will?    In  our  opinion,  these 
facts,  when  taken  together,  show  a  request 
upon  the  part  of  Mrs.  Hendrix  that  Crouch 
and  Ramey  should  attend  for  the  purpose  of 
witnessing  her  execution  of  the  will,  and 
that  her  conduct  on  the  occasion  sufficiently 
shows  its   acknowledgment  by  her.     Any 
other  conclusion  would  require  a  testatrix 
to  use  formal  words  of  acknowledgment, 
which,  as  we  have  seen,  is  not  required. 

4.  But  the  statute  further  requires  that 
the  name  must  be  subscribed  by  the  tes- 
tator, or  by  some  other  person  in  the  pres- 
ence of  and  by  the  direction  of  the  testator; 
and  it  is  contended  that  neither  of  these 
facts  has  been  shown.  It  will  be  observed, 
however,  that  the  statute  does  not  require 
that  the  testatrix's  name  shall  be  sub- 
scribed by  the  testatrix  in  the  presence  of 
the  witnesses;  it  may  be  subscribed  by 
some  other  person  writing  her  name  thereto, 
in  her  presence  and  at  her  direction.  But 
it  is  insisted  there  is  no  competent  or  suf- 
ficient proof  to  show  that  the  name  of 
Mrs.  Hendrix  was  signed  to  the  paper  by 
some  other  person,  in  her  presence  and  by 
her  direction.  Charles  Wilson,  the  man 
who  subscribed  the  testatrix's  name  to  the 
paper,  is  dead,  and  neither  Crouch  nor 
Ramey  was  present  when  Wilson  subscribed 
Mrs.  Hendrix's  name  to  the  will,  or  when 
she  made  her  mark.  There  is,  therefore,  no 
affirmative  or  direct  proof,  by  anyone,  that 
he  saw  the  name  signed  by  Wilson,  either 
in  the  presence  of  the  testatrix  or  at  her 
direction,  or  that  she  made  her  mark  as 


shown  by  the  paper.  But  we  do  not  under- 
stand  that  such  direct  proof  is  required. 
This  fact,  like  any  other  fact,  may  be 
proved  by  circumstances,  parol  and  indi- 
rect evidence,  provided  it  be  sufficient  to 
convince  one  that  the  signature  was  so 
signed. 

This  question  was  before  the  court  in 
Pate  v.  Joe,  3  J.  J.  Marsh,  113,  under  a 
statute  reading  like  our  present  statute. 
Pate  became  quite  ill  while  on  a  journey 
from  Virginia  to  Kentucky,  and  stopped  at 
the  house  of  Elias  Compton,  where  he  pre- 
pared his  will.  When  the  will  came  on  to 
be  probated  Elias  Compton  was  dead,  but 
the  signature  of  Thomas  Pate  was  proven 
to  be  in  the  handwriting  of  Elias  Compton. 
The  will  was  attested  by  Elias  Compton, 
William  Compton,  and  Polly,  his  wife; 
Polly's  signature  being  in  William's  hand- 
writing. Polly  testified  that  she  could 
write  her  name,  but  that  her  signature  as 
an  attesting  witness  was  not  in  her  hand- 
writing, and  that  she  had  no  recollection  of 
any  of  the  circumstances  attending  the  exe- 
cution of  Thomas  Pate's  will.  This  left 
William  Compton's  testimony  as  the  only 
proof  upon  the  subject.  William  testified 
that  he  had  no  recollection  of  signing  his 
name  as  a  witness,  or  whether  the  will 
was  acknowledged  before  him  by  Thomas 
Pate,  or  whether  his  brother  Elias  wrote 
the  name  of  Thomas  Pate,  or  whether  Pate 
gave  any  direction  to  Elias  that  he  should 
sign  Pate's  name  to  the  paper.  In  short,  he 
could  not  recollect  anything  whatever  about 
it,  although  he  further  stated  that  it  was 
his  habit  never  to  witness  any  paper  with- 
out having  seen  it  executed.  The  only  other 
testimony  consisted  of  the  signature  of 
Elias  Compton,  which  was  shown  to  be  in 
the  handwriting  of  Elias.  The  court  said: 
'There  is  no  positive  proof  that  the  tes- 
tator's name,  in  the  present  case,  was 
signed  by  his  directions,  or  that  the  wit- 
nesses, William  and  Elias  Compton,  attested 
the  will  by  subscribing  their  names  in  the 
presence  of  the  testator.  Can  the  want  of 
such  proof  be  supplied  by  secondary  or  pre- 
sumptive evidence?  We  think  it  may  be. 
If  the  subscribing  witness  cannot  recollect 
his  attestation,  but  recognizes  his  hand- 
writing, and  declares  it  was  his  practice 
never  to  attest  without  hearing  the  ac- 
knowledgment of  the  parties,  this  is  evi- 
dence to  be  left  to  the  jury  as  to  the 
execution  of  the  deed.'  Allen  v.  Trimble,  4 
Bibb.  21,  7  Am.  Dec.  726.  We  perceive  no 
reason  why  the  same  doctrine  should  not 
apply  likewise  to  wills.  In  the  case  of 
Croft  v.  Pawlet,  2  Strange,  1109,  93  Eng. 
Reprint,  1064,  proof  of  handwriting  of  the 
subscribing  witnesses  to  a  will,  all  of  whom 
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were  dead,  was  admitted  as  sufficient  to 
authorize  the  presumption  that  the  wit- 
nesses signed  in  the  presence  of  the  testa- 
tor, although  that  was  not  stated  in  the 
customary  preface  to  their  signing.  Jack- 
son ex  dem.  Van  Dusen  v.  Vandusen,  5 
Johns.  144,  4  Am.  Dec.  330,  is  a  case  where 
a  will  was  sustained  upon  proof  of  the 
handwriting  of  the  witnesses,  the  testator 
making  his  mark.  The  cases  of  Turner  v. 
Turner,  1  Litt.  (Ky.)  101,  and  Gwinn  v. 
Radford,  2  Litt.  (Ky.)  137,  are  corroborat- 
ing authorities.  Applying  the  doctrine  of 
these  cases  to  the  fact  that  the  genuine- 
ness of  the  signatures  of  William  and  Elias 
Compton  is  well  established,  as  subscribing 
witnesses,  it  results  that  the  conclusion  is 
well  warranted  that  the  will  was  executed 
in  due  form  of  law.  And  that  is  our 
opinion." 

In  Sechrest  v.  Edwards,  4  Met.  (Ky.) 
163,  the  name  of  Sechrest,  the  testator,  was 
subscribed  to  the  will  by  another  person 
before  the  attesting  witnesses  ever  saw  it; 
and,  although  there  was  no  proof  that  the 
name  was  written  in  the  presence  of 
Sechrest,  it  was  proved  that  Sechrest  made 
his  mark  upon  his  name  after  one  attest- 
ing witness  had  signed  it,  and  before  the 
other  witness  did  so.  It  was  held  that  the 
proof  was  sufficient  to  show  that  his  name 
had  been  subscribed  thereto  at  his  direc- 
tion. Garnett  v.  Foston,  122  Ky.  195,  121 
Am.  St.  Rep.  456,  91  S.  W.  668,  is  to  the 
same  effect.  In  that  case  the  testator 
John  Garnett  could  not  write,  and  his  will 
was  wholly  written  and  his  name  sub- 
scribed thereto  by  another  person,  when 
Garnett  was  not  present.     When  the  will 


was  returned  to  Garnett,  thus  prepared, 
and  with  his  signature  subscribed  thereto, 
he  made  his  mark.  No  witness  swore  or 
could  swear  that  John  Garnett's  name  was 
subscribed  to  the  paper  in  his  presence,  for 
the  good  reason  that  Garnett  was  absent 
when  his  name  was  signed;  and  no  witness 
testified  that  Garnett's  name  was  signed  by 
his  direction.  It  was  argued  that  the  name 
should  actually  have  been  written  in  Gar- 
nett's presence;  but  the  court  held  that  a 
substantial  and  not  a  literal  compliance 
with  the  statute  was  sufficient,  and  that 
any  act  of  the  testator  which  constituted 
an  acknowledgment  of  the  will  thereafter 
was  a  sufficient  publication  of  it,  although 
it  was  shown  that  the  will  was  written  and 
the  name  subscribed  thereto  at  another 
time.  See  also  Shanks  v.  Christopher,  3 
A.  K.  Marsh.  144;  Upchurch  v.  Upchurch, 
16  B.  Mon.  102;  and  Caddell  v.  Caddell,  175 
Ky.  505,  194  S.  W.  541. 

Under  these  authorities,  the  rule  may  be 
considered  as  established  that  the  fact  that 
the  signature  was  subscribed  in  the  pres- 
ence of  and  at  the  direction  of  the  testator 
may  be  shown  by  extrinsic,  parol,  and  cir- 
cumstantial evidence,  and  that  the  proof  in 
this  case  is  sufficient  to  establish  that  fact. 
Otherwise  no  effect  would  be  given  to  the 
acknowledgment.  The  acts  of  Mrs.  Hen- 
drix  constituted  a  full  acknowledgment  of 
the  document,  and  an  adoption  of  the  sub- 
scription of  her  name  written  by  Charles 
Wilson,  in  a  .most  solemn  form.  Our  con- 
clusion is  that  the  circuit  court  properly 
admitted  the  will  to  probate. 

Judgment  affirmed. 


NEW  YORK  COURT  OF  APPEALS. 

MARY  A.  CRAYTON,  Respt., 

v. 

GEORGE  E.  LARABEE  et  al.,  Appts. 
(220  N".  Y.  493,  116  ST.  E.  355.) 

Pleading  —  Issues   raised  —  good    faith. 

1.  A  general  denial  in  an  action  against 
a  health  officer  for  wrongfully  quarantining 
without  reasonable  cause  a  person  not  ex- 
posed to  a  contagious  disease  raises  the 
issue  of  good  faith  and  reasonable  grounds 
for  defendant's  judgment. 
For  olhcr  cases,  see  Pleading,  HI.  a,  in  Dig. 

1-52  N.  S. 


Note.  —  As  to  liability  for  damages  for 
enforcement  of  quarantine,  see  annotation 
following  this  case,  post  437,  and  references 
therein  to  annotations  on  related  questions. 
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Appeal  —  raising  question  of  authority 
to  quarantine. 

2.  The  question  of  the  power  of  a  health 
officer  to  enforce  quarantine  under  a  munici- 
pal ordinance  is  raised  in  an  action  to  hold 
him  liable  for  wrongful  quarantine,  by  a 
motion  for  nonsuit  on  the  ground  that  the 
municipal  ordinance  conferred  the  author- 
ity, and  by  excepting  to  a  charge  based  on 
the  state  law  which  expressly  claimed  that 
his  powers  were  enlarged  by  the  ordinance. 
For  other  cases,  see  Appeal  and  Error,  V.  d, 

in  Dig.  1-52  iV.  8. 

Health— quarantine— liability  of  health 
officer. 

3.  A  health  officer  is  not  liable  in  dam- 
ages for  enforcing  a  quarantine  against  a 
house  in  the  neighborhood  of  one  containing 
a  contagious  disease,  none  of  the  inmates  of 
which  have  been  exposed  to  such  disease, 
under  a  municipal  ordinance  enacted  under 
statutory  authority  permitting  such  quar- 
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latine  whenever  tfce  health  offleer  deems 
necessary,  if  he  acted  in  good  faith  and  had 

reasonable  cause  for  his  action. 
for  other  cases,  see  Health.  Y.  in  Dig.  1-52 
X.  8. 

Same  —  liability    for  malicious   action. 

4.  A  health  officer  may  be  personally  li- 
able for  enforcing  a  quarantine  under  an 
ordinance  authorizing  it  when  he  deems 
necessary,  if  he  acts  unreasonably,  arbi- 
trarily, or  maliciously,  but  is  not  liable  for 
mere  error  of  judgment. 
For  other  cases,  see  Health.  V.  in  Dig.  1-52 

N.8. 

(May  1,  1917.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Onondaga 
County  in  favor  of  plaintiff,  and  from  an 
order  denying  a  new  trial,  in  an  action 
brought  to  recover  damages  for  alleged 
wrongful  quarantine  of  plaintiff.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Frank  Harris,  with  Mr.  D.  Ray- 
mond Cobb,  for  appellants: 

Plaintiff  failed  to  *  make  a  case  for  the 
jury,  and  the  trial  court's  refusal  to  grant 
a  nonsuit  was  error. 

Whidden  v.  Cheever,  69  N.  H.  142,  76 
Am.  St.  Rep.  154,  44  AtL  908. 

Under  the  Second  Glass  Cities  Law,  and 
the  provisions  of  the  ordinance  adopted  by 
the  city  pursuant  to  authority  thereby  con- 
ferred, the  health  officer  had  discretion  in 
establishing  a  quarantine  to  prevent  the 
spread  of  smallpox. 

Re  Smith,  84  Hun,  465,  32  N.  Y.  Supp. 
«7,  146  N.  Y.  77,  28  L.R.A.  820,  48  Am. 
St.  Rep.  769,  40  N.  B.  497;  Whidden  v. 
Oheerer,  supra;  Buffalo  v.  New  York,  L.  E. 
&  W.  R.  Co.  152  N.  Y.  276,  46  N.  E.  496; 
pwple  v.  New  York  Edison  Co.  159  App. 
fir.  786,  144  N.  Y.  Supp.  707;  Metropolitan 
Bd.  of  Health  v.  Heister,  37  N.  Y.  661; 
Polinaky  v.  People,  73  N.  Y.  69;  Bellows  v. 
Ravnor,  207  N.  Y.  389,  101  N.  E.  181; 
Kfth  Ave.  Coach  Co.  v.  New  York,  194 
•v-  Y.  29,  21  L.R.A.(N.S.)  744,  86  N.  E.  824, 
W  Ann.  Cas.  695;  Rochester  v.  Macauley- 
fien  Mill.  Co.  199  N.  Y.  207,  32  L.R.A. 
tf&)  554,  92  N.  E.  641;  People  ex  rel. 
°w»n  v.  Ham,  166  N.  Y.  477,  60  N.  E.  191; 
frople  ex  rel.  Wineburgh  Adv.  Co.  v.  Mur- 
Phy,  195  N.  Y.  126,  21  L.R.A.(N.S.)  735, 
W  X.  E.  17;  Williams  v.  Rivenburg,  145 
%•  Div.  96,  129  N.  Y.  Supp.  473. 
Mr.  D.  Francis  Searle,  for  respondent: 
Delegation  of  legislative  power  is  not 
Permissible. 

Barto  v.  Himrod,  8  N.  Y.  483;  People  ex 
«L  linger  v.  Kennedy,  207  N.  Y.  558,  101 
*■  E.  442,  Ann.  Cas.  1914C,  616;  Johns- 
on Cemetery  Asso.  v.  Parker,  28  Misc. 
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280,  59  N.  Y.  Supp.  821$  Re  Smith,  146 
N.  Y.  75,  28  L.R^.  820,  48  Am.  St.  Rep. 
769,  40  N.  E.  497. 

An  ordinance  delegating  power  depending 
on  the  exercise  of  judgment  and  discretion 
is  void. 

Hudson  v.  Flemming,  139  App.  Div.  327, 
123  N.  Y.  Supp.  1065;  People  ex  rel.  Board 
of  Charities  v.  Davis,  15  Hun,  209. 

Boards  of  health  or  health  officers  cannot 
imprison  persons  or  destroy  property  on 
suspicion. 

People  ex  rel.  Copcutt  v.  Board  of  Health, 
140  N.  Y.  1,  23  L.R.A.  481,  37  Am.  St.  Rep. 
522,  35  N.  E.  320;  People  ex  rel.  Burns  v. 
Painter,  128  App.  Div.  69,  112  N.  Y.  Supp. 
473;  Re  Smith,  148  N.  Y.  68,  28  L.R.A.  820, 
48  Am.  St.  Rep.  769,  40  N.  E.  497;  Smith  v. 
Emery,  11  App.  Div.  10,  42  N.  Y.  Supp.  258. 

The  ordinance  is  unreasonable  and  uncon- 
stitutional. 

Re  Smith  and  Smith  v.  Emery,  supra; 
Yick  Wo  v.  Hopkins,  118  U.  S.  356,  30  L.ed. 
220,  6  Sup.  Ct.  Rep.  1064;  Dent  v.  West 
Virginia,  129  U.  S.  124,  32  L.  ed.  626,  9 
Sup.  Ct.  Rep.  231;  Chicago,  M.  &  St.  P.  R. 
Co.  v.  Tompkins,  176  U.  S.  172,  44  L.  ed. 
420,  20  Sup.  Ct.  Rep.  336;  Home  Teleph.  & 
Teleg.  Co.  v.  Los  Angeles,  227  U.  S.  291, 
57  L.  ed.  516,  33  Sup.  Ct.  Rep.  312;  Cotting 
v.  Kansas  City  Stock  Yards  Co.  (Cotting  v. 
Godard)  183  U.  S.  109,  46  L.  ed.  108,  22 
Sup.  Ct.  Rep.  30. 

Collin,  J.,  delivered  the  opinion  of  the 
court: 

The  action  is  to  recover  the  damages  sus- 
tained by  reason  of  an  alleged  unlawful 
restraint  or  quarantine  of  the  plaintiff 
within  her  home  at  Syracuse,  New  York. 
The  judgment  in  favor  of  the  plaintiff,  con- 
sequent upon  a  verdict,  was  affirmed  by  the 
nonunanimous  decision  of  the  appellate  di- 
vision. The  appellants  present  to  us  excep- 
tions to  the  refusal  of  the  trial  court  to 
grant  them  a  nonsuit  at  the  close  of  the 
evidence,  and  to  parte  of  the  charge  to  the 

jury- 

The  cardinal  facts  upon  which  the  ap- 
pellants rely  are,  in  effect,  undisputed.  At 
the  times  involved,  the  defendant  He3sler 
was  the  commissioner  of  public  safety  of 
the  city  of  Syracuse;  the  defendant  Ma- 
loney,  the  health  inspector  in  the  depart- 
ment of  public  safety;  the  defendant 
Totman,  the  health  officer;  and  the  defend- 
ant Larabee,  a  policeman  assigned  to  assist 
the  health  officer.  In  July,  1911,  a  woman 
living  in  a  house  adjoining  that  in  which 
the  plaintiff  lived  was  ill  with  smallpox. 
The  health  officer,  with  the  aid  of  the  other 
defendants,  thereupon  quarantined  for  the 
period  from  July  14  to  July  29,  1911,  the 
house  of  plaintiff  and  within  it  herself  and 
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the  other  occupants  of  the  house.  The  claim 
of  the  appellants  is  that  the  trial  court 
ruled,  and  erred  therein,  throughout  the 
trial,  that  the  quarantine  was  wrongful  un- 
less the  plaintiff  had  been,  in  fact,  exposed 
to  the  disease,  and  that  the  existence  of  a 
reasonable  ground  or  cause  for  the  judg- 
ment of  the  health  officer,  if  it  existed,  that 
the  public  health  required  the  quarantine, 
did  not  relieve  him  and  the  defendants  ful- 
filling his  orders  from  liability  to  the  plain- 
tiff. The  appellate  division  held,  and  the 
plaintiff  urges,  that  the  claim  of  the  appel- 
lants was  not  raised  at  the  trial.  We  have 
decided  that  it  was  so  raised. 

The  complaint  alleges  two  causes  of  ac- 
tion. The  first  cause  is  constituted  of  the 
facts  that  the  defendants  wrongfully  im- 
prisoned the  plaintiff  at  her  home  and  ad- 
vertised that  she  had,  or  had  been  exposed 
to,  a  loathsome  disease,  was  unfit  to  be  at 
large  or  pursue  her  occupation,  and  thereby 
deprived  her  of  her  earnings,  injured  her 
feelings,  held  her  up  to  ridicule,  and  caused 
her  to  be  shunned  by  her  fellow  citizens. 
The  second  cause  of  action  is  constituted  of 
the  same  facts  and  the  further  facts  that 
the  defendants  did  the  acts  stated  without 
any  probable  or  reasonable  cause,  and  "said 
plaintiff  never  had  said  disease  and  never 
had  been  exposed  to  said  disease,  and  there 
was  no  reasonable  or  probable  grounds  for 
the  defendants'  action  in  the  premises." 
The  answer  contains  a  general  denial.  Ob- 
viously, the  issue  of  the  good  faith  and  the 
existence  of  reasonable  grounds  for  the 
judgment  of  the  appellants  was  raised  by 
the  pleadings.  A  statute  pertinent  to  the 
issue  provided:  "JSvery  such  local  board  of 
health  shall  guard  against  the  introduction 
of  such  infectious  and  contagious  or  com- 
municable diseases  as  are  designated  by  the 
state  department  of  health,  by  the  exercise 
of  proper  and  vigilant  medical  inspection 
and  control  of  all  persons  and  things  in- 
fected with  or  exposed  to  such  diseases, 
and  provide  suitable  places  for  the  treat- 
ment and  care  of  sick  persons  who  cannot 
otherwise  be  provided  for.  It  shall  prohibit 
and  prevent  all  intercourse  and  communi- 
cation with  or  use  of  infected  premises, 
places  and  things,  and  require,  and  if  neces- 
sary, provide  the  means. for  the  thorough 
purification  and  cleansing  of  the  same  be- 
fore general  intercourse  with  the  same  or 
use  thereof  shall  be  allowed.  .  .  ."  Pub- 
lic Health  Law  (Con sol.  Laws,  chap.  45) 
§  25. 

At  the  trial  the  plaintiff's  counsel,  evi- 
dently adopting  the  statute  as  the  sole  au- 
thority for,  and  the  test  of  the  lawfulness 
of,  the  acts  of  the  defendants,  presented 
evidence  of  the  quarantine  by  the  defend- 


ants and  the  resulting  damages  to  plaintiff, 
and  that  the  plaintiff  had  not  been  "in- 
fected  with   or    exposed    to"   the   disease. 
The  defendants*  presented  evidence  of  their 
official  capacities  and  the  provisions  of  the 
ordinances  of  the  city  of  Syracuse  declaring 
smallpox  an  infectious  or  contagious  disease, 
and  the  general  official  powers  and  duties 
of  the  defendants,  as  follows :    "Isolation.— 
All  communication  with  any  house  or  fam- 
ily infected  with  scarlet  fever,  smallpox,  or 
diphtheria,  and  such  other  diseases  as  may 
be  declared  at  any  time  by  the  commis- 
sioner  dangerous   or   a    menace    to   public 
health,  is  hereby  forbidden  except  to  physi- 
cians, nurses,  or  messengers,  to  carry  neces- 
sary advice,  medicine,  and  provisions,  and 
to  such  other  persons  as  may  be  necessary 
to  render  aid  within   said  house,  for  the 
support  and  assistance  of  said  family.    The 
health  officer  shall  order  isolation  or  abso- 
lute quarantine  in  such  cases,  or  wherever 
he  deems  necessary,  and  take   such  other 
quarantine  measures  as  he  deems  necessary 
in  cases  not  above  provided  for;"  of  the 
conditions  which  tended  to  prove  that  the 
plaintiff  had  been,  and  they  had  reasonable 
and  adequate  cause  to  deem  she  had  been, 
exposed  to  the  disease,  and  in  such  manner 
that  the  quarantine  of  her  within  her  house, 
as  established,  was  necessary  for  the  health 
and  safety  of  the  public. 

At  the  close  of  the  evidence,  the  defend- 
ants moved  for  a  nonsuit  and  dismissal  of 
the  complaint  upon  several  grounds.  The 
fourth  ground  is  alone  relevant  to  the 
phrase  under  consideration,  and  is :  "Fourth, 
that  the  provisions  of  the  Public  Health 
Law  of  the  state  are  not  solely  applicable 
here,  because  the  legislature  by  special  en- 
actment as  to  second  class  cities  has  modi- 
fied the  Public  Health  Law  and  given  the 
common  council  power  to  adopt  ordinances 
in  relation  to  the  public  health  of  any 
second  class  city;  that  the  common  coun- 
cil of  the  city  of  Syracuse  has  accepted  the 
delegation  of  power  and  has  acted,  and  has 
clothed  the  health  officer  with  wide  powers, 
using  in  the  ordinance  the  following  lan- 
guage: 'The  health  officer  shall  order  iso- 
lation or  absolute  quarantine  in  such  cases 
or  wherever  he  deems  necessary/  and  take 
such  other  measures  as  he  deems  necessary 
in  cases  not  otherwise  provided  for.  Fur 
ther,  that  the  evidence  shows  in  this  case 
that  the  health  officer  acted  in  the  premises 
entirely  in  accordance  with  the  discretion 
and  authority  with  which  he  was  clothed/ 

The  motion  was  denied,  with  an  excep 
tion  to  the  defendants. 

The  court  charged:  "We  have  to  con< 
strue  reasonably  the  statutes  and  the  ordi 
nances  conferring  those  powers  upon  th< 
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board  of  health.    Therefore,  when  the  ordi- 
nance of  the  city  of  Syracuse  says  that  the 
health  officer  may,  whenever  he  deems  it 
necessary,  quarantine  a  person  or  persons, 
we  must  hold  that  language  to  mean  this, 
that  he  may  quarantine  such  person  or  per- 
sons whenever  he  ought  reasonably  to  deem 
it  necessary;  whenever  there  is  reasonable 
cause  for  such   quarantine;    whenever  the 
necessity  is   a  reasonable  necessity.     And 
that  means  this,  that  the  board  of  health 
or  the  health  officer  may  quarantine  a  per- 
son suffering  from  an  infectious  disease,  or 
a  person  who  has  been  exposed  to  an  infec- 
tious disease  in  such  way  that  he  or  she 
is  liable  to  take  it  herself  or  to  convey  it 
to  others.     Now  that  is  the  power  which 
the  health  officer  and  the  board  of  health 
of  this  city  have  under  the  statute  and 
under  the  ordinances  of  the  city.     He  and 
they  may    quarantine   a    person    suffering 
from  an  infectious  disease,  or  a  person  who 
has  been  exposed  to  such  an  infectious  dis- 
ease in  such  a  manner  that  he  or  she'  is 
liable  to  take  it  himself  or  herself,  or  is 
liable  to  convey  the  disease  to  others.    And 
that  is  the  limit  and  extent  of  the  powers 
which  the  board  of  health  and  the  health 
officer  have  in  regard  to  infectious  diseases 
and  the  quarantining  of  persons  for  such 
diseases."     And  charged  finally  that,  unless 
there  had  been  an  exposure  in  the  manner 
stated,  the  quarantine  "was  not  justified, 
and  the   board   of  health  and  the  health 
officer  were  doing  what  they  had  no  power 
under  the  law  or  under  the  ordinance  or  in 
any  way  to  do;  they  were  acting  wrong- 
fully, and  for  that  wrong,  Mrs.  Crayton  is 
entitled  to  such  damages  as  were  occasioned 
to  her  by  it." 

An  exception  of  the  defendants'  counsel 
was:  "May  it  please  your  Honor,  in  order 
that  I  may  preserve  the  position  which  I 
took  in  my  motion  for  a  nonsuit,  I  desire 
to  except  to  what  your  Honor  said  in  ref- 
erence to  the  ordinance  and  its  effect;  my 
idea  being  that  the  provisions  of  the  second 
class  cities  charter  mentioned  in  my  motion 
for  a  nonsuit  delegated  the  power  to  the 
city  which  the  city  accepted,  and  conse- 
quently gave  the  health  officer  wider  lati- 
tude. I  don't  wish  to  waive  any  objections 
I  raised  there." 

The  trial  justice  was  thoroughly  informed 
as  to  the  ordinance.  He  repeated  in  his 
charge  the  language  which  the  defendants 
invoked,  and  instructed  the  jury  as  to  its 
meaning.  He  was  informed  that  the  de- 
fendants asserted  freedom  from  liability  by 
virtue  of  the  ordinance,  in  case  they,  in 
fact,  with  reasonable  cause,  deemed  it  nec- 
essary to  maintain  the  quarantine.  The 
ordinances,    the   direct  and  positive   testi- 
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mony  of  the  health  officer  and  the  deputy 
health  officer  that  they  deemed  it  necessary, 
under  the  information  and  knowledge  had 
by  them  and  after  a  careful  consideration, 
to  maintain  the  quarantine  for  the  protec- 
tion of  the  public  health,  and  the  motion 
and  ground  for  the  nonsuit,  so  told  him 
clearly  and  unmistakably.  He  as  clearly 
and  unmistakably  rejected  the  assertion  of 
the  defendants  and  charged  that  the  ordi- 
nance had  not  a  broader  or  different  mean- 
ing or  effect  than  had  the  statute,  and,  in 
effect,  that  good  faith  and  reasonable  cause 
to  adjudge  and  act  on  the  part  of  the 
defendants  were  not  material  or  any  jus- 
tification. The  exception  as  clearly  and 
unmistakably  pointed  out  to  him  that  the 
defendants  regarded  and  maintained  his  in- 
struction to  the  jury  as  to  the  meaning  and 
effect  of  the  ordinance  to  be  erroneous. 

We  are  thus  brought  to  consider  whether 
or  not  the  charge,  in  the  regard  in  question, 
was  erroneous.  The  legality  of  the  pro- 
cedure or  manner  of  adoption  of  the  ordi- 
nance was  at  the  trial,  and  has  been 
throughout,  unquestioned.  The  authority 
to  enact  it  is  found,  Syracuse  being  a  city 
of  the  second  class,  in  the  Second  Class 
Cities  Law  (Con sol.  Laws,  chap.  63,  §§  145, 
148,  154).  The  trial  justice  held,  and  we 
will  assume  for  the  instant  question,  that 
it  does  not  infract  any  right  protected  by 
the  Constitution  or  fundamental  principles 
of  municipal  law,  and  therefore  is  valid. 
Valid  ordinances  have,  within  the  proper 
territory,  the  character  and  effect  of  a  stat- 
ute, and  may  correctly  be  said  to  be  in 
force  by  the  authority  of  the  state.  Carth- 
age v.  Frederick,  122  N.  Y.  268,  10  L.R.A. 
178,  19  Am.  St.  Rep.  490,  26  N.  B.  480; 
New  Orleans  Waterworks  Co.  v.  New  Or- 
leans, 164  U.  S.  471,  41  L.  ed.  618,  17  Sup. 
Ct.  Rep.  161;  Heland  v.  Lowell,  3  Allen, 
407,  81  Am.  Dec.  670.  Our  duty  is  to  pre- 
sume that  eaeh  clause  and  sentence  of  the 
ordinance  here  has  a  purpose  and  use,  and 
the  purpose  and  use  signified  by  the  usual 
and  ordinary  meaning  of  the  language.  Re 
New  York  &  B.  Bridge,  72  N.  Y.  527. 
Among  all  the  objects  to  be  secured  by  gov- 
ernmental laws,  none  is  more  important 
than  the  preservation  of  the  public  health. 
As  a  potent  aid  to  its  achievement,  the 
state  creates  or  authorizes  the  creation  of 
local  boards  of  health  or  health  officers. 
The  character  or  nature  of  such  boards  is 
administrative.  In  determining  whether  or 
not  powers  derogatory  of  common -law 
rights  are  conferred  upon  them  by  statutory 
enactment,  the  rule  of  strict  construction 
must  be  applied,  and  the  bestowal  must 
clearly  appear.  The  powers  in  fact  con- 
ferred upon  them  by  the  legislature  or  by 
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virtue  of  legislative  authority,  in  view  of 
the  great  public  interest  intrusted  to  them, 
have  always  received  from  the  courts  a  lib- 
eral construction.  Gregory  v.  New  York, 
40  N.  Y.  273,  279;  Blue  v.  Beach,  155  Ind. 
121,  50  L.R.A.  64,  80  Am.  St.  Rep.  195,  66 
N.  E.  89.  In  the  Gregory  Case  we  said: 
"The  importance  of  sustaining  that  board 
[of  health]  in  all  lawful  measures,  tending 
to  secure  or  promote  the  health  of  the  city, 
should  make  us  cautious  in  declaring  any 
curtailment  of  their  authority,  except  upon 
clear  grounds.  On  the  contrary,  powers 
conferred  for  so  greatly  needed  and  most 
useful  purposes  should  receive  a  liberal  con- 
struction for  the  advancement  of  the  ends 
for  which  they  were  be8towed.,, 

The  language  of  the  ordinance  is  common 
and  intelligible.  It  has  a  meaning  com- 
monly adopted  and  acted  upon.  The  first 
sentence  forbids  communication  "with  any 
house  or  family  infected  with  scarlet  fever, 
smallpox,  or  diphtheria,  and  such  other  dis- 
eases as  may  be  declared  at  any  time  by 
the  commissioner  dangerous  or  a  menace  to 
public  health."  The  first  clause  of  the 
second  sentence  directs  the  health  officer  to 
order  isolation  or  absolute  quarantine  "in 
such  cases,"  that  is,  with  or  of  any  house 
or  family  infected  with  any  of  such  desig- 
nated diseases,  or,  the  infection  existing,  of 
any  house  or  person  deemed  by  him  to  be 
the  necessary  subject  of  such  action.  The 
second  clause  of  the  second  sentence  directs 
him  "in  cases  not  above  provided  for,"  that 
is,  in  any  case  of  a  house  or  family  infected 
with  a  disease  other  than  either  of  the 
designated  diseases,  to  take  such  other 
quarantine  measures  as  he  deems  necessary. 
Clearly,  it  directs  the  health  officer  when- 
ever and  in  case  a  house  or  family  becomes 
infected  with  one  of  the  designated  diseases, 
to  quarantine  the  house  or  family,  and  any 
other  house,  person,  or  thing,  uninfected 
with  or  exposed  or  unexposed  to  the  disease, 
adjudged  by  him  to  be  a  probable  conveyer 
of  the  disease;  and  in  such  case  a  house  or 
family  becomes  infected  with  a  disease 
other  than  those  designated,  to  take  such 
other  quarantine  measures  as  he  deems 
necessary.  It  is  not  a  mere  repetition  in 
differing  words  or  the  mere  equivalent  of 
the  statute.  It  is  a  clear,  independent  au- 
thorization. Neither  its  language,  nor  the 
intention  of  the  common  council  expressed 
by  the  language,  nor  the  manifest  purpose 
of  its  enactment,  permit  us  to  approve  the 
interpretation  of  it  as  charged  by  the  trial 
justice. 

The  general  authority  to  the  health  of- 
ficer to   absolutely  quarantine  in   cases   of  1 


the  designated  diseases  "wherever  he  deems 
necessary"  was  not  intended  to  and  does 
not  confer  upon  him  unlimited  power  and 
right  to  control  persons  and  property  at  his 
discretion.    His  action  in  such  regard  can- 
not be  arbitrary,  unreasonable,  or  oppres- 
sive.   The  language  was  wisely  chosen  and 
has  a  far  different  meaning.    As  a  prelimi- 
nary to  his  action,  the  health  officer  must 
deem  the  action  necessary.     He  must  ad- 
judge his  conclusion,  that  is,  his  conclusion 
must  rest,  upon  his  knowledge  of  the  facts 
and  of  the  correct  rules  for  their  interpre- 
tation and  application,  acquired  through  a 
reasonable  and  fair  investigation  and  con- 
sideration at  such  sources  as  a  person  of 
ordinary  intelligence  and  perception,  charged 
with  the  responsibilities  of  the  office,  would 
regard  as  authentic  and  trustworthy.    The 
conclusion  thus  reached  must  be  that  the 
action    he    orders    is    essential    to    public 
health.   Conditions  must  exist  which  render, 
within   reason   and   fair   apprehension,   his 
action  essential  for  the  preservation  of  the 
health  of  the  public     For  a  mere  error  of 
judgment  the  officer  cannot  be  held  liable. 
Unreasonable  and  arbitrary  action,  or  ma- 
licious or  partial  action,  or  action  in  excess 
of  his  authority,  causing  injuries,  supports 
his  liability. 

Our  present  conclusion  is  not  in  disagree- 
ment with  our  decisions  in  prior  cases. 
People  ex  rel.  Copcutt  v.  Board  of  Health, 
140  N.  Y.  1,  23  L.R.A.  481,  37  Am.  St.  Rep. 
522,  35  N.  E.  320;  Re  Smith,  146  N.  Y.  68, 
28  L.R.A.  820,  48  Am.  St.  Rep.  769,  40 
N.  E.  497.  In  these  cases  a  statute  re- 
quired the  existence  of  a  defined  and  pre- 
scribed condition  precedent  to  the  action  of 
the  health  officers  threatened  or  complained 
of,  which  condition  in  fact  did  not  exist. 
It  may  be  that  the  decisions  in  these  cases 
were  based  upon  principles  of  law  not  ap- 
plicable here, — an  hypothesis  we  do  not 
consider.  The  police  power  defines  precise 
definition  and  rigid  delimitation.  We  hold 
here  that  the  ordinance  was  authorized, 
was  legally  adopted,  was  a  reasonable  and 
valid  health  regulation  under  the  police 
power  of  the  state,  vesting  in  the  health 
officer  a  stated  discretionary  power,  which, 
if  lawfully  exercised,  protected  those  exer- 
cising it  against  the  consequent  damages  to 
persons  or  property. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event. 

Hiscock,  Ch.  J.,  and  Cardozo,  Pound, 
McLaughlin,  and  Crane,  J  J.,  concur; 
Andrews,  J.,  not  sitting. 
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Annotation 


Liability  for  damages  from  enforcement  of 
quarantine* 


The  question  of  liability  for  destruc- 
tion of  private  property  to  prevent  the 
spread  of  a  contagious  or  infectious  dis- 
ease is  not  within  the  scope  of  this  note. 
See  on  that  point  the  note  to  Sings  v. 
Joliet,  22  L.R.A.(N.S.)  1128.  For  other 
annotations  on  questions  analogous  \o 
that  now  under  consideration,  see  L.R.A. 
Indexes  under  the  title,  "Health." 

This  note  is  confined  to  cases  involv- 
ing questions  of  liability  arising  strictly 
from  the  enforcement  of  the  quarantine. 
It  does  not  include  liability  for  the  ex- 
pense of  enforcing  quarantine,  for  neces- 
saries, care,  or  medical  treatment  fur- 
nished persons  undergoing  quarantine, 
for  the  seizure  and  use  of  property  for 
pesthouses,  for  destruction  of  infected 
property,  or  for  failure  to  quarantine,  or 
inefficient  maintenance  of  quarantine. 

Personal  liability  of  member*  of 
board  of  Health  and  Health 
offleero. 

The  holding  of  Crayton  v.  Larabee, 
ante,  432,  that  health  officers  acting  in 
good  faith  under  a  valid  statute  or  ordi- 
nance are  not  personally  liable  for  dam- 
ages, either  to  person  or  property,  which 
inay  result  from  their  actions  in  enforc- 
ing quarantine,  even  when  such  action  is 
the  result  of  an  error  in  judgment,  fol- 
lows the  well-established  rule.  The  rea- 
sons for  this  rule  are  put  in  different 
cases  on  various  but  related  grounds, 
such  as  the  importance  of  preserving  the 
public  health,  the  quasi  judicial  nature 
of  the  duties  of  health  officers,  the  fact 
that  in  enforcing  quarantine  regulations 
they  are  performing  governmental  func- 
tions for  the  good  of  the  general  public, 
and  are  agents  of  the  state  intrusted 
with  discretionary  powers. 

Highland  v.  Schulte  (1900)  123  Mich. 
360,  82  N.  W.  62,  closely  resembles 
Cbayton  v.  Larabee.  In  this  case  the 
hoard  of  health,  acting  under  a  statute 
authorizing  it  in  case  of  epidemic  dis- 
ease to  take  such  measures,  though  not 
otherwise  authorized,  as  it  may  in  good 
'aith  deem  the  public  safety  and  health 
demand,  adopted  a  general  regulation 
providing  for  the  quarantine  of  both 
halves  of  double  houses  when  smallpox 
should  break  out  in  one  half,  and  the 
health  officer  quarantined  both  sides  of  a 
double  house  when  a  case  of  smallpox, 
then  epidemic  in  the  city,  was  found  in 
the  family  residing  in  one  half  thereof. 
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The  plaintiff,  who  resided  in  the  other 
half  of  the  house,  sued  the  board  for 
loss  of  wages,  etc.  The  court  held  that 
it  was  proper  for  the  board  under  such 
statute  to  adopt  such  a  regulation,  and 
to  delegate  its  enforcement  to  the  health 
officer,  and  that  it  incurred  no  liability 
in  so  doing. 

In  Whidden  v.  Cheever  (1896)  69 
N.  H.  142,  76  Am.  St.  Rep.  154,  44  Atl. 
908,  a  health  officer  was  held  not  liable 
for  quarantining  a  house  in  which  small- 
pox appeared,  for  permitting  the  person 
sick  with  the  disease  to  remain  there,  or 
for  preventing  inmates  of  another  part 
of  the  house,  who  were  not  sick,  from 
leaving  the  premises,  where  it  appeared 
that  he  acted  in  good  faith  and  within 
the  limits  of  his  authority  in  the  exercise 
of  a  reasonable  health  regulation. 

In  Kirby  v.  Harker  (1909)  143  Iowa, 
478, 121  N.  W.  1071,  the  mayor,  who  was 
ex  officio  president  of  the  board  of 
health,  was  sued  for  false  imprisonment 
by  one  whom,  in  pursuance  of  a  resolu- 
tion of  the  board  of  health,  he  had 
caused  to  be  quarantined  in  his  resi- 
dence, following  a  report  that  he  had 
smallpox.  It  appearing  that  the  defend- 
ant had  acted  within  the  scope  of  his 
authority  and  without  malice,  a  directed 
verdict  in  his  favor  was  sustained. 

In  Allison  v.  Cash  (1911)  143  Ky.  679, 
137  S.  W.  245,  the  members  of  the  board 
of  health  and  the  sheriff,  acting  under 
their  orders,  were  held  not  liable  for 
closing  and  disinfecting  the  plaintiff's 
millinery  store,  which  she  had  exposed 
to  danger  of  infection  with  smallpox  by 
bringing  her  son  there  from  a  neighbor- 
ing village  where  smallpox  was  prev- 
alent, and  leaving  there  his  discarded 
clothing,  in  violation  of  a  duly  estab- 
lished quarantine  against  said  neighbor- 
ing village.  The  opinion  states:  "It 
seems  to  be  well  settled  that  a  health 
officer  who  by  statute  is  authorized  to 
take  action  for  the  prevention  of  the 
spread  of  disease  is  not  liable  for  in- 
juries resulting  from  such  reasonable 
and  customary  measures  as  he  may  in 
good  faith  adopt  or  direct  for  that  pur- 
pose, with  regard  to  persons  or  matters 
subject  to  his  jurisdiction." 

In  Turner  v.  Toledo  (1898)  15  Ohio 
C.  C.  627,  8  Ohio  C.  D.  196,  the  health 
officers  of  a  city  were  held  not  liable  for 
damages  caused  by  the  lawful  quaran- 
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tine  of  the  house  and  saloon  of  plaintiff, 
in  which  a  case  of  smallpox  was  found. 

In  Garff  v.  Smith  (1906)  31  Utah,  102, 
120  Am.  St.  Rep.  924,  86  Pac.  772,  it  was 
held  that  the  acts  of  a  state  sheep  in- 
spector in  quarantining  sheep,  and  in 
fixing  the  place  and  limits  of  the  quar- 
antine, are  quasi  judicial  in  character, 
and  that,  in  the  absence  of  malice  or  cor- 
ruption, he  cannot  be  held  liable  for  the 
loss  of  sheep  due  to  an  error  in  judg- 
ment in  selecting  for  such  a  place  of 
quarantine  a  location  abounding  in 
greasewood,  the  eating  of  which  is  dan- 
gerous to  sheep. 

In  Compagnie  Frangaise  de  Nav.  v. 
State  Bd.  of  Health  (1899)  51  La,  Ann. 
646,  56  L.R.A.  795,  72  Am.  St.  Rep.  458, 
25  So.  591,  affirmed  in  (1902)  186  U.  8. 
388,  46  L.  ed.  1209,  22  Sup.  Ct.  Rep.  811, 
it  was  held  that  the  members  of  the  stajte 
board  of  health  were  not  personally 
liable  for  detaining  a  vessel  in  quaran- 
tine and  preventing  the  landing  of  pas- 
sengers therefrom  at  an  infected  port, 
where  the  statute  provided  that  such 
board  could,  at  its  discretion,  prohibit 
the  introduction  to  any  infected  district 
of  the  state  of  any  person  when,  in  its 
judgment,  the  introduction  of  such  per- 
son would  increase  the  prevalence  of 
disease. 

In  Rohn  v.  Osmun  (1906)  143  Mich. 
68,  5  L.R.A.(N.S.)  635,  106  N.  W.  697, 
it  is  held  that  the  members  of  a  board  of 
health  are  not  personally  liable  for  in- 
juries caused  to  persons  whom  they  have 
quarantined,  by  their  failure  to  comply 
with  a  statute  for  the  protection  of  the 
community  against  persons  afflicted  with 
contagious  disease,  and  for  the  quaran- 
tine of  such  persons,  providing  that 
"they  shall  provide  nurses,"  since  such 
matter  is  discretionary  and  the  acts  of 
the  board  in  regard  to  it  are  quasi  judi- 
cial in  their  nature. 

In  Ward  v.  Lowthian  (1904)  4  Ont. 
Week.  Rep.  502,  the  members  of  the 
board  of  health  and  the  health  officers 
were  held  not  liable  for  injury  to  a  hotel 
keeper  by  confining  within  the  hotel 
members  of  his  household  who  were 
stricken  with  smallpox,  placarding  the 
hotel  with  notices  that  there  was  small- 
pox within,  keeping  persons  who  had 
been  exposed  to  contagion  therein,  and 
destroying  infected  bedding,  etc.,  where 
it  appeared  that  they  had  acted  promptly 
in  providing  a  pest  hospital  and  moving 
the  patients  to  it,  had  merely  performed 
their  duty  under  the  law  in  placarding 
the  hotel,  and  had  not  otherwise  ex- 
cluded the  plaintiff  or  the  public  from 
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the  hotel,  and  had  throughout  acted 
within  their  authority  and  in  good  faith. 
No  liability  is  imposed  in  such  eases 
even  when  it  appears  that  the  infectious 
disease  did  not  actually  exist. 

In  Beeks  v.  Dickinson  County  (1906) 
131  Iowa,  244,  6  L.R.A.(N.S.)  831,  108 
N.  W.  311,  9  Ann.  Cas.  812,  it  was  held 
that  the  individual  members  of  the  local 
board  of  health  were  not  liable  for  the 
loss  of  the  crops  of  a  farmer  caused  by 
his  inability  to  care  for  them  during  a 
period  when  such  board  had  quarantined 
him,  on  account  of  a  mistaken  supposi- 
tion that  a  contagious  disease  existed  in 
his  family.     The  opinion  says  that,  in 
establishing  the  quarantine,  the  health 
officers  were  acting  in  a  quasi  judicial 
character,  and  came  Within  the  general 
rule  "that  officers  so  acting  are  not  liable 
for  injuries  whic"h  may  result  from  such 
acts  performed  in  the  honest  exercise  of 
their   judgment,   however  erroneous  or 
mistaken  the  action  may  be,   provided 
there   be   no   malice   or   wrong   motive 
present" 

Likewise,  in  Valentine  v.  Englewood 
(1908)  76  N.  J.  L.  509,  19  L.R.A.(N.S.) 
262,  71  Atl.  344, 16  Ann.  Cas.  731,  where 
the  plaintiff  was  quarantined  in  his 
house  when  his  daughter  was  sick  with 
a  disease  erroneously  supposed  by  the 
members  of  the  board  of  health  to  be 
scarlet  fever,  it  was  held  that  the  mem- 
bers of  the  board  and  their  agents  were 
not  liable  for  damages,  as  they  had  acted 
in  good  faith  in  the  performance  of  a 
public  duty  under  a  public  statute  to  pre- 
vent the  spread  of  an  infectious  disease. 

In  this  case,  however,  there  was  in- 
volved a  statute  forbidding  suits  against 
the  board,  its  officers  or  agents,  unless 
brought  upon  proof  that  the  board  acted 
without  reasonable  and  probable  cause 
to  believe  that  the  alleged  cause  of  dis- 
ease was  in  fact  prejudicial  and  hazard- 
ous to  the  public  health. 

In  Mills  v.  Vancouver  (1903)  10  B.  0. 
99,  health  officers  acting  in  good  faith 
under  a  statute  providing  that,  when 
smallpox  or  other  contagious  disease  dan- 
gerous to  the  public  health  is  found  to 
exist  in  a  municipality,  the  health  offi- 
cers shall  use  all  possible  care  to  prevent 
the  spreading  of  the  infection,  were  held 
not  liable  for  detaining  and  compelling 
to  submit  to  vaccination  one  who  had 
been  exposed  to  infection  from  a  person 
who  was  suspected-  of  having  smallpox, 
but  who  really  had  measles. 

In  Green  v.  Marr  (  )  4  Ont.  Week. 
Rep.  502,  the  members  of  the  board  of 
health  and  health  officers  were  sued  for 
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having  removed  from  his  house  to  a  pest- 
house  one  alleged  not  to  have  been  in- 
fected with  or  exposed  to  smallpox, 
thereby  causing  him  to  contract  the  dis- 
ease, and  also  lor  having  placarded  with 
a  smallpox  notice  the  honse  from  which 
he  was  taken.  The  court  held  that  the 
ease  failed  on  the  facts,  and  that  the 
plaintiff  really  had  smallpox  when  taken 
from  his  house,  but  said  that,  even  if 
the  defendants  had  been  mistaken  as  to 
this,  they  would  not  be  liable  in  the  ab- 
sence of  malice  and  want  of  reasonable 
and  probable  canse. 

In  Beers  v.  Board  of  Health  (1883) 
35  La.  Ann.  1132,  48  Am.  Rep.  266,  the 
other  members  of  the  board  of  health 
were  held  not  liable  for  the  wrongful  act 
of  the  president  of  the  board  in  unwar- 
rantably fumigating,  and  thereby  dam- 
aging, a  cargo  of  fruit,  where  he  pro- 
ceeded without  the  sanction  of  the  board, 
although  they  afterward  approved  his 
action. 

Health  officers  have,  however,  been 
held  personally  liable  where  they  failed 
to  comply  with  the  provisions  of  law  or 
acted  beyond  the  scope  of  their  au- 
thority. 

In  Brown  v.  Murdock  (1885)  140 
Mass,  314,  3  N.  E.  208,  it  appeared  that 
the  plaintiff  kept  a  boarding  house  and 
that  she  and  other  inmates  of  her  house 
were  taken  with  smallpox,  and  that  while 
she  was  so  sick  the  defendant,  a  member 
of  the  board  of  health,  entered  her 
house,  removed  and  destroyed  bedding, 
etc.,  and  prevented  egress  or  ingress 
from  or  to  said  premises,  without  hav- 
ing secured  the  warrant  required  by  the 
statute.  The  defendant  was  held  liable 
for  trespass  and  conversion. 

In  Beers  v.  Board  of  Health  (La.) 
supra,  the  president  of  the  board  of 
health  was  held  liable  for  damage  to  a 
cargo  of  fruit  fumigated  in  accordance 
with  his  orders.  He  had  authority  to 
fumigate  vessels  from  ports  where  yel- 
low fever  usually  prevails,  or  where  con- 
tagious or  infectious  diseases  are  re- 
ported to  exist;  but  as  this  was  not  the 
case  as  to  the  port  from  which  the  ves- 
sel came,  his  act  was  held  to  have  been 
unauthorized,  arbitrary,  and  wrongful, 
making  him  personally  liable  for  the  re- 
sulting injury. 

In  Wong  Hoy  Woon  v.  Duncan  (1894) 
3  B.  0.  318,  a  health  officer  was  held 
liable  for  causing  a  Chinaman  landing 
from  a  steamer  to  be  taken  to  the  sus- 
pect station  and  there  subjected  to  a  pro- 
cess of  disinfection.  The  officer  claimed 
to   have    acted    under    authority    of    a 
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inunicipal  health  by-law  giving  him 
power  to  detain  and  examine  persons 
coming  from  places  infected  with  an  in- 
fectious disease,  but,  as  it  appeared  that 
he  acted  without  any  examination  or  in- 
quiry, and  there  was  no  evidence  that  the 
port  from  which  the  Chinaman  came  was 
infected  or  that  the  Chinaman  himself 
was  infected,  it  was  held  that  the  action 
of  the  health  officer  was  in  excess  of  his 
authority  and  rendered  him  personally 
liable. 

In  Aaron  v.  Broiles  (1885)  64  Tex 
316,  53  Am.  Rep.  764,  members  of  the 
board  of  health,  the  mayor,  and  the 
marshal  of  a  city  were  held  personally 
liable  for  negligence  in  the  manner  in 
which  they  performed  a  lawful  act.  In 
this  case  the  wife  and  child  of  the  plain- 
tiff were  infected  with  smallpox  and  the 
defendants  caused  them  to  be  removed 
in  stormy  weather  to  an  unprotected 
tent  where  they  were  so  exposed  as  to 
cause  the  death  of  the  child.  The  court 
reversed  a  judgment  in  favor  of  the  de- 
fendants and  held  that,  although  the  re- 
moval itself  might  have  been  lawful,  the 
defendants  were  liable  for  negligence  in 
carrying  it  out.  It  also  disapproved  an 
instruction  in  the  court  below  that  the 
board  of  health,  while  acting  under  the 
city  ordinances  in  devising  plans  to  pro- 
tect the  city  against  disease,  were  act- 
ing in  a  judicial  capacity,  and  were  not 
responsible  for  error  and  mistake  of 
judgment,  saying  that  "there  was  noth- 
ing judicial  in  the  act  of  moving  this 
woman  and  child,  and  the  question  is  not 
whether  the  policy  was  wise  or  unwise, 
but  whether  there  was  a  wrong  done  in 
one  of  the  details  of  its  execution." 

In  Verdon  v.  Bowman  (1903)  5  Neb. 
(Unof.)  38,  97  N.  W.  229,  15  Am.  Neg. 
Rep.  110,  after  denying  the  liability  of 
the  municipality  for  damages  alleged  to 
have  been  sustained  through  the  enforce- 
ment of  an  ordinance  to  prevent  the 
spread  of  smallpox,  the  court  adds, 
though  the  point  is  not  involved  in  the 
decision:  "If  for  any  reason  the  ordi- 
nance under  which  the  officers  of  the 
village  of  Verdon  acted  is  void,  it  affords 
them  no  protection  whatever,  and  an  ac- 
tion would  lie  against  them  for  the  dam- 
ages caused  by  their  unlawful  act." 

Idabllity    of    incorporated    board    of 
Health. 

No  case  has  been  found  within  the 
scope  of  this  note  in  which  an  incorpor- 
ated board  of  health  has  been  held 
liable  for  damages  resulting  from  its  en- 
forcement of  quarantine. 
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In  Forbes  v.  Board  of  Health  (1891) 
28  Fla.  26,  13  L.R.A.  549,  9  So.  862, 
where  a  board  of  health  which,  by  stat- 
ute, was  constituted  a  corporation,  was 
sued  as  such  to  recover  damages  for 
illegal  interference  with  plaintiff's  ves- 
sel in  compelling  it  to  go  into  quarantine 
and  pay  the  charges  thereof,  a  demurrer 
to  the  complaint  was  sustained  on  the 
ground  that,  although  the  board  had  no 
authority  under  the  facts  for  its  action, 
yet,  being  created  with  functions  of  a 
public  nature  to  be  exercised  for  the 
public  benefit,  it  was  not,  in  the  absence 
of  a  '  statute  expressly  granting  the 
remedy,  liable  in  an  action  of  tort  for 
damages  in  the  performance  of  an  offi- 
cial duty. 

In  Compagnie  Franchise  de  Nav.  v. 
State  Bd.  of  Health  (1899)  51  La.  Ann. 
645,  56  L.R.A.  795,  72  Am.  St.  Rep.  458, 
25  So.  591,  affirmed  in  (1902)  186  U.  S. 
388,  46  L.  ed.  1209,  22  Sup.  Ct.  Rep.  811, 
a  state  board  of  health  created  with 
power  to  sue  and  be  sued  was  held  not 
liable  for  detaining  a  vessel  in  quaran- 
tine and  preventing  the  landing  of  pas- 
sengers at  an  infected  port,  where  the 
statute  gave  such  board  power  in  its  dis- 
cretion to  prohibit  the  introduction  into 
any  infected  portion  of  the  state  of  any 
person  when,  in  its  judgment,  the  intro- 
duction of  such  person  would  increase 
the  prevalence  of  disease. 

In  Ward  v.  Lowthian  (1904)  4  Ont. 
Week.  Rep.  502,  supra,  and  in  Green  v. 
Marr,  supra,  decided  and  reported  with 
it,  an  attempt  was  made  to  sue  the  board 
of  health  as  a  corporation,  but  failed  be- 
cause the  board  was  not  in  fact  a  cor- 
poration capable  of  being  sued  as  a  legal 
entity. 

Liability   of   municipal    corporations. 

It  seems  to  be  well  settled  that  a 
municipality  is  not  liable  for  acts  of  its 
board  of  health  or  other  officers  in  en- 
forcing quarantine  when  such  officers  are 
in  the  exercise  of  a  public  duty  and  en- 
gaged in  enforcing  a  public  law  for  the 
public  good,  since  their  acts  pertain  to 
the  public  or  governmental,  and  not  to 
the  private  or  corporate,  functions  of  the 
municipality. 

Thus,  in  Levin  v.  Burlington  (1901) 
129  N.  C.  184,  55  L.R.A.  396,  39  S.  E. 
822,  it  is  held  that  a  municipal  corpora- 
tion is  not  liable  for  damage  resulting 
from  the  acts  of  its  officers  under  statu- 
tory authority,  in  arresting  one  who  has 
passed  the  night  in  a  house  containing  a 
smallpox  patient,  and  compelling  him  to 
remain  in  the  house  during  a  period  of 
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quarantine,  although  he  was  not  directly 
exposed  to  the  disease  and  did  not  take 
it.  The  court  says :  "It  seems  to  be  set- 
tled in  this  case  that  a  municipal  cor- 
poration cannot  be  held  liable  for  the 
enforcement  of  a  public  law  for  the 
public  good." 

Likewise,  in  Verdon  v.  Bowman 
(Neb.)  supra,  it  was  held  to  be  the  well- 
settled  rule  that  a  municipality  was  not 
liable  in  damages  for  the  exercise  of 
power  to  enforce  valid  health  ordi- 
nances, and  in  consequence  that  a  vil- 
lage was  not  liable  for  the  acts  of  its 
officers  in  quarantining  a  house  within 
which  a  lodger  was  sick  with  smallpox, 
and  in  caring  for  the  sick  man  there  in- 
stead of  removing  him  therefrom,  and  in 
burning  infected  bedding,  etc.,  and  disin- 
fecting the  premises,  including  a  store 
connected  therewith. 

In  Webb  v.  Detroit  Bd.  of  Health 
(1898)  116  Mick  516,  72  Am.  St.  Rep. 
541,  74  N.  W.  734,  it  was  held  that  a  city 
was  not  liable  for  quarantining  and  dis- 
infecting premises  where  smallpox  had 
broken  out,  where  the  house  was  not  used 
as  a  hospital  and  no  further  use  was 
made  of  the  goods  therein  than  was 
necessary  for  the  care  of  the  patients 
found  within  the  house.  As  the  city  had 
only  fulfilled  the  duty  it  owed  for  the 
protection  of  the  public,  it  was  not  liable 
for  injury  resulting  from  the  acts  of  its 
officers  in  performing  that  duty. 

In  Rudolphe  v.  New  Orleans  (1856)  11 
La.  Ann.  242,  the  city  was  held  not  liable 
for  the  acts  of  its  board  of  health  in 
compelling  a  ship  on  which  several  cases 
of  cholera  had  really  appeared  to  return 
to  quarantine  for  disinfection  before 
landing,  the  court  taking  the  ground  that 
such  acts  were  in  the  exercise  of  a  dis- 
cretion confided  to  it  by  the  city  ordi- 
nances. 

In  Kollock  v.  Stevens  Point  (1875)  37 
Wis.  348,  where  the  plaintiff's  domestic 
servant  was  stricken  with  smallpox  and 
was  cared  for  in  plaintiff's  hotel,  caus- 
ing a  disuse  of  a  part  of  it  for  a  time, 
and  necessitating  the  destruction  of  some 
of  the  plaintiff's  goods,  which  were 
burned  at  the  instance  of  or  with  the 
assent  of  the  plaintiff,  it  was  held  that, 
in  the  absence  of  a  contract,  the  citv  was 
not  liable  for  any  portion  of  the  expense 
and  damage  to  the  plaintiff,  including 
the  goods  burned,  as  having  been  con- 
fiscated to  the  use  of  the  patient,  and 
therefor  by  the  public. 

In  Mills  v.  Vancouver  (1903)  10  B.  0. 
99,  a  city  was  held  not  liable  for  the 
acts  of  its  health  officers  in  detaining 
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one  who  had  been  exposed  to  infection 
from  one  who  was  suspected  of  having 
smallpox,  but  who  really  had  measles, 
where  the  officers  had  lawful  authority 
for  their  actions  and  proceeded  in  ac- 
cordance therewith,  without  special  au- 
thorization from  the  city  council,  and 
the  only  ratification  of  such  actions  was 
an  oral  recommendation  thereof  at  a 
subsequent  meeting  of  the  board  of 
health. 

In  Turner  v.  Toledo  (1898)  15  Ohio 
C.  C.  627,  8  Ohio  C.  D,  196,  it  was  held 
that  a  city  is  not  liable  for  damages  sus- 
tained through  the  action  of  its  officers 
in  lawfully  quarantining  the  house  and 
saloon  of  the  plaintiff.  As  the  health 
hoard  is  designed  for  the  protection  of 
the  public  health,  the  city  is  not  liable 
for  its  acts  even  if  it  steps  outside  and 
beyond  the  legitimate  exercise  of  its  true 
powers  under  the  statutes. 

The  immunity  of  the  municipality  ex- 
tends even  to  acts  of  negligence  or  mal- 
feasance on  the  part  of  health  officers. 

Thus,  in  Bates  v.  Houston  (1896)  14 
Tex.  Civ.  App.  287,  37  S.  W.  383,  it  was 
held  that  a  city  which  was  authorized  to 
provide  by  ordinance  for  the  quarantine 
of  persons  infected  with  pestilential  dis- 
eases was  not  liable  for  the  negligent  or 
wilful  act  of  its  health  officer  in  wrong- 
fully quarantining  for  smallpox  one  who 
was  not  afflicted  therewith.  The  decision 
was  based  on  the  doctrine  that  a  city  is 
not  liable  for  the  negligent  or  wilful  acts 
of  its  officers  in  the  discharge  of  duties 
imposed  for  the  public  benefit,  and  it 
was  held  that  the  enforcement  of  such 
ordinance  came  within  that  category. 

Having  v.  Covington  (1904)  25  Ky.  L. 
Eep.  1617,  78  S.  W.  431,  was  an  action 
against  the  city  for  the  acts  of  its  offi- 
cers in  removing  the  plaintiff,  who- had 
smallpox,  to  the  city  pesthouse,  and 
there  confining  him  against  his  will,  al- 
though the  house  was  so  out  of  repair 
and  the  rooms  and  bed  clothing  so  filthy 
as  to  seriously  add  to  his  suffering  and 
danger.  It  was  held  that,  inasmuch  as 
the  city  was  acting  for  the  preservation 
of  the  public  health,  and  so  in  a  govern- 
mental capacity,  it  could  not  be  held 
liable. 

In  Hand  v.  Philadelphia  (1890)  8  Pa, 
Co.  Ct.  213,  an  attempt  was  made  to  hold 
the  city  liable  for  the  negligence  or  mis- 
take of  physicians  in  the  municipal  hos- 
pital in  confining  one  sick  with  measles 
in  the  smallpox  ward,  causing  him  to 
take  the  disease;  but  it  was  held  that,  as 
the  negligence  arose  in  the  performance 
of  a  strictly  municipal  function  in  earry- 
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ing  into  execution  the  health  laws  of  the 
state,  the  city  could  not  be  held  responsi- 
ble for  the  unauthorized  or  negligent 
acts  of  its  agents,  although  done  colore 
officii. 

In  Barbour  v.  Ellsworth  (1877)  67 
Me.  294,  it  is  held  that  a  city  is  not  liable 
for  the  acts  of  its  officers  in  removing 
one  from  a  ship  on  which  there  was  a 
case  of  smallpox  to  a  pesthouse  and 
keeping  him  there  with  others  who  had 
the  disease  and  failing  to  give  him 
proper  care  when  he  became  sick  there* 
from,  for  the  reason  that  there  is  no  such 
relation  of  master  and  servant,  or  prin- 
cipal and  agent,  between  a  municipality 
and  its  officers,  as  would  render  the  for- 
mer liable  for  torts  of  the  latter  com- 
mitted under  color  of  their  official 
authority. 

In  White  v.  San  Antonio  (1901)  94 
Tex  313,  60  S.  W.  426,  a  city  was  held 
not  liable  for  an  unwarrantable  trespass 
committed  by  its  mayor,  police  force,  and 
city  physician  in  placing  yellow  fever 
suspects  in  plaintiff's  hotel  and  detaining 
them  there  to  the  damage  of  plaintiff's 
business,  for  the  reason  that  under  the 
statutes  the  city  health  officers  are  offi- 
cers of  the  state  and  their  functions  are 
governmental  and  conferred  in  the  inter- 
est of  the  public  at  large. 

In  Beeks  v.  Dickinson  County  (1906) 
131  Iowa,  244,  6  L.R.A.(N.S.)  831,  108 
N.  W.  311,  9  Ann.  Cas.  812,  it  is  stated 
as  the  settled  law  of  Iowa,  as  well  as 
the  general  rule,  that  municipal  corpora- 
tions are  not  liable  for  the  negligence  of 
their  officers  or  agents  in  executing 
health  regulations  adopted  for  the  pur- 
pose of  preventing  the  spread  of  con- 
tagious diseases,  and  that  in  enforcing 
quarantine  regulations  such  a  munici- 
pality is  performing  governmental  func- 
tions, and  its  officers  are  not  agents  for 
whose  action  or  inaction  it  is  liable.  In 
this  case  a  county  was  held  not  liable  for 
the  negligence  of  its  health  officers  in 
quarantining  a  farmer  in  whose  f amii  > 
there  was  erroneously  supposed  to  be  a 
case  of  smallpox,  resulting  in  the  loss  of 
his  crop. 

It  is  further  intimated  that  health 
officers  who  become  such  by  virtue  of  a 
state  htw  are  not  strictly  municipal  offi- 
cers, but  rather  state  officers  although 
elected  in  the  municipality. 

The  character  of  such  health  officers 
as  state,  rather  than  strictly  municipal 
officers,  is  also  mentioned,  together  with 
the  general  principle  of  the  nonliability 
of  municipal  corporations  for  acts  of  its 
officers  done  in  the  execution  of  powers 
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of  a  public  character  and  for  the  public 
benefit,  in  Valentine  v.  Englewood 
(1908)  76  N.  J.  L.  509,  19  L.R.A.(N.S.) 
262,  71  Atl.  344,  16  Ann.  Cas.  731,  as  a 
ground  for  holding  a  city  not  liable  for 
the  acts  of  its  board  of  health  in  quar- 
antining a  family  for  a  sickness  errone- 
ously supposed  to  be  scarlet  fever. 

The  decision  was  put  on  the  same 
ground  in  Twyman  v.  Frankfort  (1904) 
117  Ky.  518,  64  L.R.A.  572,  78  S.  W.  446, 
4  Ann.  Cas.  622,  where  a  city  was  held 
not  liable  for  the  aets  of  its  officers  who, 
in  attempting  to  guard  the  public  health, 
removed  a  smallpox  patient  to  a 
pesthouse  so  overcrowded  and  poorly 
equipped  that  he  died  from  the  conse- 
quent exposure.  It  was  further  held  that 
no  liability  was  imposed  by  the  fact  that 
the  city  had  adopted  the  ordinance 
directing  such  removal  of  smallpox 
patients,  or  by  the  fact  that  it  had  failed 
to  appoint  a  board  of  health  and  had 
enforced  the  ordinance  through  other 
officers. 

Twyman  v.  Frankfort  was  followed  in 
Lexington  v.  Batson  (1904)  118  Ky.  489, 
81  S.  W.  264,  in  which  a  city  was  held 
not  liable  for  the  acts  of  its  board  oJ 
health  in  confining  one  who  had  been  ex- 
posed to  smallpox  in  the  city  pesthouse, 
where  he  took  the  disease  and  died,  as 
was  alleged,  in  consequence  of  such  con- 
finement and  of  the  negligence  of  the  city 
in  allowing  the  pesthouse  to  become  fou 
and  in  failing  to  provide  a  suitable  pest- 
house and  proper  care  for  the  inmates. 

Nor  are  municipal  corporations  liable 
for  ultra  vires  or  unlawful  acts  of  their 
officers  in  enforcing  quarantine. 

This  rule  was  applied  in  Tilford  v. 
New  York  (1896)  1  App.  Div.  199,  37 
N.  Y.  Supp.  185,  affirmed  in  (1897)  153 
N.  Y.  671,  48  N.  E.  1107,  where  it  ap- 
peared that  the  plaintiff's  son,  who 
resided  with  him  within  the  territory  of 
the  watershed  of  the  water  supply  oi 
New  York  city,  had  been  taken  ill  with 
typhoid  fever,  and  the  commissioner  of 
public  works  of  the  city  of  New  York 
entered  upon  plaintiff's  premises  and 
quarantined  plaintiff  and  his  family  in 
the  house.  As  the  commissioner  had  no 
power  under  the  statute  to  quarantine 
persons,  it  was  held  that  his  action  in 
so  doing  could  not  impose  any  liability 
upon  the  city. 

In  Spring  v.  Hyde  Park  (1884)  137 
Mass.  554,  50  Am.  Rep.  334,  it  was  held 
that  the  acts  of  a  board  of  health  in  tak- 
ing possession  of  plaintiff's  house  and 
furniture  and  occupying  and  controlling 
and  using  same  as  a  hospital  when  a  case 

L.R.A.1918E. 


of  smallpox  was  found  therein,  without 
securing  the  warrant  required  by  law, 
were  beyond  the  authority  of  the  board, 
and  so  would  not  render  the  city  liable. 

In  San  Antonio  v.  White  (1900)  - 
Tex.  Civ.  App.  — ,  57  S.  W.  858,  for  the 
same  reason  the  city  is  held  not  liable 
for  the  unwarranted  trespass  of  its 
mayor  and  health  officers  in  quartering 
and  detaining  yellow  fever  suspects  in 
plaintiff's  hotel  against  his  protest.  This 
case  came  up  on  appeal  in  (1901)  94 
Tex.  313,  60  S.  W.  426,  supra,  and  was 
affirmed  on  the  ground  that  the  officers 
were  acting  in  a  governmental  capacity 
for  the  benefit  of  the  public  in  general. 

In  Mitchell  v.  Rockland  (1856)  41  Me. 
363,  66  Am.  Dec.  252,  s.  c.  subsequent 
appeals  in  (1858)  45  Me.  496,  and  (1860) 
52  Me.  118,  it  was  held  that  a  city  was 
not  liable  for  the  acts  of  its  health  offi- 
cers when,  in  excess  of  their  lawful  au- 
thority to  compel  a  vessel  on  which  a 
case  of  smallpox  had  appeared  to  go 
through  quarantine,  they  took  exclusive 
possession  and  control  of  the  ship  and 
she  was  destroyed  by  fire  caused  by  the 
negligence  of  the  agents  of  such  health 
officers  in  the  process  of  disinfection. 

In  a  few  cases  municipal  corporations 
have  been  held  liable,  or  it  has  been  held 
that  they  might  be  liable  under  certain 
conditions,  for  acts  of  their  officers  in 
relation  to  the  enforcement  of  quaran- 
tine. 

Tormey  v.  New  York  (1878)  12  Hun, 
(N.  T.)  542,  while  recognizing  the  gen- 
eral rule  that  a  city  is  not  liable  for  the 
negligence  or  malfeasance  of  its  board 
of  health,  which  exercises  its  authority 
wholly  under  the  laws,  and  not  under  the 
control  of  the  municipal  government, 
holds  that  the  city  would  be  liable  for 
the  wrongful  removal  from  her  home  of 
one  falsely  claimed  to  have  smallpox, 
and  her  wrongful  detention  and  grossly 
improper  treatment  after  it  was  deter- 
mined that  her  disease  was  not  smallpox, 
provided  the  city  derived  a  personal 
benefit  from  the  existence  of  such  board, 
and  provided  the  employees  of  the  city 
participated  in  the  wrongful  acts. 

In  Summer  v.  Philadelphia  (1873)  9 
Phila.  408,  Fed.  Cas.  No.  13,611,  the 
city  was  held  liable  for  the  arbitrary 
action  of  its  board  of  health  in  detaining 
plaintiff's  vessel  after  she  had  been  put 
in  a  condition  of  cleanliness  and  free- 
dom from  malignant  disease  which  enti- 
tled her  owners  to  take  her  to  sea.  In 
this  case  the  sole  question  discussed  is  as 
to  whether  or  not  the  action  of  the  board 
was  justifiable.     The   responsibility   of 
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tlie  city  for  the  acts  of  the  board  seems 
to  be  assumed  without  discussion. 

In  Dalbec  v.  Montreal  (1902)  Rap. 
hi  Quebec  22  C.  S.  23,  it  was  held  that, 
where  the  quarantine  of  premises  by 
municipal  authorities  has  caused  the  loss 
of  rent,  the  owner  may  recover  such  loss 
from  the  city  on  the  ground  that,  since 
the  public,  i.e.,  the  municipality,  benefits 
by  the  act,  it  should  indemnify  the  per- 
son damaged. 

In  Prichard  v.  MoTganton  (1900)  126 
K.  0.  908,  78  Am.  St.  Rep.  679,  36  S.  E. 
353,  the  plaintiff  brought  action  against 
the  board  of  commissioners  of  the  town 
of  Morgantown,  the  board  of  commis- 
sioners of  Burke  county,  and  two  indi- 
viduals as  their  agents,  to  recover  dam- 
ages for  arresting  her  and  removing  her 
to  the  pesthouse  on  the  pretense  that  she 
had  smallpox,  when  in  fact  she  neither 
had  it  nor  had  been  exposed  to  it,  and 
for  burning   her  house  and    household 
effects  and  destroying  crops  growing  on 
the  lot.     Demurrers   to    the   complaint 
were  sustained  on  the  appeal,  so  far  as 
relates  to  the  destruction  of  the  house, 
on  the  grounds  that  in  North  Carolina 
the  rule  is  settled  that  boards  of  county 
commissioners  can  be  sued  only  in  such 
cases  and  for  such  causes  as  may  be  al- 
lowed by  statute,  and  that  no  statute 
covers  thfe  ease;  that  the  town  is  not 
liable  because  the  act  complained  of  was 
for  the  interest  of  the  state  at  large,  and 
also  because  the  board  unreasonably  ex- 
ceeded the   powers  conferred  on  it  by 
charter  or  statute;  and,  apparently  as 
regards  the  individual  defendants,  that 
no  unlawful  or  wrongful  act  was  alleged 
against  them  as  individuals,  but  solely 
as  agents  of  the  other  defendants.    The 


demurrer  as  to  the  other  cauies  of  action 
was  overruled,  but  without  stating  the 
grounds  therefor  or  indicating  the  extent 
of  the  possible  liability  of  the  various 
defendants. 

The  two  cases  following  are  hardly 
within  the  scope  of  this  note,  but  may 
be  of  some  interest  in  connection  there- 
with * 

In* Sheets  v.  McCook  (1914)  95  Neb. 
139,  51  L.R.A.(N.S.)  321, 145  N.  W.  252, 
where  the  plaintiff  sought  to  hold  the 
city  liable  for  injuries  received  from 
falling  over  a  rope  which  had  been 
stretched  across  the  sidewalk  by  the  city 
authorities  as  a  means  of  preventing 
access  to  houses  quarantined  for  scarlet 
fever,  the  court,  in  overruling  a  directed 
verdict  for  the  defendants,  recognized 
the  rule  of  nonliability  both  of  the  city 
and  its  officers  for  acts  done  in  the  exer- 
cise of  its  governmental  powers  for  the 
protection  of  the  public  health,  but  held 
that  the  city  might  be  liable  for  leaving 
the  rope  there  for  several  weeks  without 
light  or  other  warning  to  bring  it  to  the 
notice  of  one  passing  in  the  dark. 

In  Howard  v.  Philadelphia  (1915)  250 
Pa*  184,  L.R.A.1916B,  917,  95  Atl.  388, 
11  N.  C.  C.  A.  406,  a  municipal  corpora- 
tion which,  in  the  exercise  of  its  discre- 
tionary power,  has  established  a  quaran- 
tine district  from  which  it  permits  no 
one  to  pass  except  those  who  submit  to 
vaccination,  is  held  not  liable  to  one  who, 
for  the  purpose  of  escaping  such  quaran- 
tine, submits  to  vaccination  by  an  em- 
ployee of  the  board  of  health,  where,  as 
a  result  of  the  negligence  of  such  em- 
ployee, the  vaccination  produces  another 
infection  resulting  in  the  loss  of  plain- 
tiff's limb.  M.  A.  L. 


NORTH  CAROLINA  SUPREME 
COURT. 

HAHTHA    TALLEY,  Admrx.,   etc.,   Appt., 

v. 

SOUTHERN  RAILWAY  COMPANY. 

(163  N.  C.  567,  80S.  E.  44.) 

Appeal  —  nonsuit  —  evidence     consid- 
ered. 

1.  Only  evidence  tending  to  support  plain- 
tiffs claim  is  considered  on  appeal  from  a 
nonsuit. 

for  other  cases,  see  Appeal  and  Error,  VII, 
«,  in  Dig.  1S2  N.  8. 

Railroad  —  injury  to  person  on  siding 
—  liability. 

2.  The  rule  that  the  engineer  of  a  train 
may  assume  that  a  person  walking  along 

UR.A.1918E. 


the  track  ahead  of  the  train  will  get  out 
of  the  way  does  not  necessarily  absolve  the 
company  from  liability,  in  case  the  person 
is  killed  while  walking  along  a  siding  to 
which,  contrary  to  schedule,  a  train  is 
shifted  by  a  misplaced  switch,  so  that  he 
had  no  reason  to  anticipate  danger;  but 
the  question  of  liability  may  depend  upon 
whetner  or  not  there  was  negligence  with 
respect  to  the  switch  or  the  control  of  the 

Note. —  In  Tallet  v.  Southern  R.  Co. 
and  Ward  v.  Atlantic  Coast  Line  R.  Co. 
post,  451,  the  North  Carolina  court  reached 
opposite  conclusions  as  to  the  liability  of  a 
railroad  company  for  the  killing  of  a  pedes* 
trian  by  trains  on  sidetracks.  In  the  latter 
case,  the  siding  was  one  which  was  likely  to 
be  used  at  any  moment;  and,  assuming  that 
the  deceased  was  a  licensee,  the  court  held 
that  recovery  for  his  death  was  precluded 
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train,  which  was  the  proximate  cause  of 
the  injury. 

For  other  case*,  see  Railroads,  II.  dt  2,  in 
Dig.  1-52  N.  8. 

Trial  —  question  for  jury  —  negligence 
of  one  walking  on  sidetrack. 

3.  Failure  of  a  person  walking  along  a 
railway  siding  to  observe  that  a  through 
train  not  scheduled  to  enter  the  siding  has 
done  so,  because  of  a  misplaced  switch,  so 
that  he  is  in  danger  from  it,  is  not  negli- 
gence per  se;  but  the  question  of  his  care 
under  the  circumstances  is  for  the  jury. 
For  other  cases,  see  Railroads.  II.  e,  1,  in 

Dig.  1-52  N.  8. 

(Walker  and  Brown,  J  J.,  dissent.) 
(November  19,  1913.) 

APPEAL  by  plaintiff  from  a  judgment 
of  nonsuit  of  the  Superior  Court  for 
Rockingham  County  in  an  action  brought 
to  recover  damages  for  the  alleged  wrongful 
killing  of  plaintiff's  intestate.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  O.  O.  McMlchael  and  P.  W. 
Glidewell,  for  appellant. 

Messrs.  Manly,  Hendren,  A  Womble, 
for  appellee: 

In  order  to  establish  actionable  negli- 
gence, it  must  be  shown  that  the  defendant 
has  failed  to  perform  a  duty  or  obligation 


which  it  owes  to  "him"  who  claims  damages 
for  the  neglect. 

Morrow  v.  Southern  R.  Co.  147  N.  C.  628, 
16  L.R.A.(N.S.)  642,  61  S.  E.  621;  Norria 
v.  Atlantic  Coast  Line  R.  Co.  152  N.  C.  505, 
27  L.RA.(N.S.)  1069,  67  S.  E.  1017;  Mc- 
Axver  v.  Southern  R.  Co.  129  N.  C.  380,  40 
8.  E.  94;  Beach  v.  Southern  R.  Co.  148  N.  C. 
164,  61  S.  K  664. 

One  person  cannot,  by  the  adoption  of 
private  rules  of  his  own,  determine  the 
standard  of  his  duty  to  other  persons;  and 
where,  by  reason  of  such  rules,  there  is  a 
self-imposed  duty  higher  than  that  required 
by  the  law,  advantage  cannot  be  taken 
thereof  by  one  who  does  not  know  thereof. 

Alabama  G.  S.  R.  Co.  v.  Clark,  136  Ala. 
450,  34  So.  917 ;  Fonda  v.  St.  Paul  City  R 
Co.  71  Minn.  439,  70  Am.  St.  Rep.  341,  74 
N.  W.  166;  McKernan  v.  Detroit  Citizens 
Street  R.  Co.  138  Mich.  519,  68  L.R.A.  347, 
101  N.  W.  812;  Central  R.  &  Bkg.  Co.  v. 
Skellie,  90  Ga.  694,  16  S.  E.  657;  O'Keefe 
v.  Eighth  Ave.  R.  Co.  33  App.  Div.  324,  53 
N.  Y.  Supp.  940;  Philadelphia  &  R.  R.  Co. 
v.  Spearen,  47  Pa.  300,  86  Am.  Dec.  544; 
Heck  v.  New  York  C.  &  H.  R.  R.  Co.  94  App. 
Div.  562,  88  N.  Y.  Supp.  154;  Lake  Shore 
A  M.  S.  R.  Co.  v.  Hart,  87  IU.  529. 


by  his  negligence  in  failing  to  look  and 
listen.  In  other  words,  the  court  took  the 
position  that  there  were  no  unusual  cir- 
cumstances to  take  the  case  out  of  the  gen- 
eral rule  that  it  is  the  duty  of  one,  in  cross- 
ing or  walking  on  a  railroad  track,  to  look 
and  listen  for  trains;  and  that,  if  he  fails 
to  do  so,  he  is  guilty  of  contributory  negli- 
gence which  will  prevent  recovery  for  his 
death  by  being  struck  by  an  engine  which 
approaches  in  plain  sight,  even  though  no 
warning  of  its  approach  is  given.  And  this 
rule,  it  was  held,  applied,  notwithstanding 
the  fact  that  the  noise  of  a  train  on  another 
track  might  interfere  with  his  hearing  the 
approaching  engine.  The  court  stated  that 
the  rule  above  indicated  applies  to  side- 
tracks as  well  as  main  tracks,  even  though 
the  train  is  moving  on  the  sidetrack,  "con- 
trary to  custom."  But  this  statement  seems 
too  broad  in  view  of  the  holding  in  the 
T alley  Case  which  reversed  a  judgment  of 
nonsuit,  where,  contrary  to  schedule,  a  train 
was  shifted  by  a  misplaced  switch  onto  the 
sidetrack,  and  the  deceased  had  no  reason  to 
anticipate  danger.  The  difference  in  the 
circumstances  of  the  two  cases,  which  is 
sufficiently  pointed  out  in  the  Ward  Case, 
seems  to  justify  the  conclusions  reached. 
The  Talley  Case  presents  interesting  ques- 
tions, both  as  to  the  application  of  the  rule 
that  the  engineer  of  a  train  may  presume 
that  a  person  walking  along  the  track 
ahead  of  the  train  will  get  out  of  the  way, 
and  as  to  the  right  of  the  pedestrian  to 
assume  that  trains  will  be  run  on  the  usual 
track.    The  rule  indicated  is,  of  course,  well 
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settled,  where  the  person  walking  on  the 
track  is  apparently  normal  and  able  to  get 
out  of  the  way ;  but  there  are  circumstances, 
it  appears,  even  in  the  case  of  adults,  under 
which  the  presumption  cannot  be  applied, 
bo  as  to  absolve  the  railway  company  from 
liability.  See  Elliott,  Railroads,  2d  ed. 
§  1257a.  In  this  connection,  although  the 
facts  were  distinctly  different  from  those 
in  the  case  cited  above,  attention  is  called 
to  the  general  statement  in  Chicago,  P.  & 
St.  L.  R.  Co.  v.  Woolridge,  72  111.  App.  551, 
reversed  on  other  grounds  in  174  111.  330, 
51  N.  E.  701,  that  whether  the  presump- 
tion obtains  that  a  man  will  get  off  of  a 
railroad  track  in  front  of  an  approaching 
train  depends  on  the  circumstances  sur- 
rounding the  parties  at  the  time  of  the  acci- 
dent, and  does  not  exist  as  an  abstract 
proposition  of  law. 

Perusal  of  the  cases  in  the  annotation 
appended  to  Imler  v.  Northern  P.  R.  Co. 
L.R.A.1916D,  706,  on  the  right  of  one  on 
a  railroad  track  to  rely  on  the  custom  to  . 
move  trains  on  a  certain  track  only  in  one 
direction,  will  be  found  helpful  on  the  ques- 
tion of  the  right  of  the  pedestrian,  under 
the  circumstances  in  the  Talley  Case,  to 
assume  that  the  approaching  train  would 
follow  the  main  track,  as  usual,  instead  of 
being  shifted,  because  of  a  misplaced  switch, 
onto  the  siding  on  which  he  was  walking. 

The  doctrine  of  last  clear  chance,  as  ap- 
plied to  accidents  of  the  kind  in  question, 
is  discussed  in  various  notes  cited  in  L.R-A. 
Indexes  under  the  title,  "Negligence;"  sub- 
title, "Last  clear  chance."  R.  B.  H. 
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The  fact  that  TalJey  was  walking  on  a 
sidetrack  or  passing  track,  rather  than  on 
the  main  line,  does  not  affect  the  case  or 
change  the  rule;  neither  does  the  fact  that 
he  had  his  back  to  the  train,  and  an  um- 
brella over  him. 

Meredith  v.  Richmond  &  D.  R.  Co.  108 
N.  C.  616,  13  S.  E.  137,  12  Am.  Neg.  Caa. 
414;  Beach's  Case,  148  N.  C.  169,  61  S.  E. 
669;  Glenn  v.  Norfolk  &  W.  R.  Co.  128  N.  C. 
184,  38  S.  E.  812;  High  v.  Carolina  C.  R. 
Cb.  112  N.  C.  385,  17  S.  E.  79. 

When  one  is  confronted  by  a  Budden  emer- 
gency, an  error  of  judgment  with  respect  to 
the  proper  course  to  pursue  will  not  be 
chargeable  as  negligence. 

Bittner  v.  Crosstown  Street  R.  Co.  153 
.V.  Y.  76,  60  Am.  St.  Rep.  588,  46  N.  E.  1044, 
1  Am  Neg.  Rep.  642 ;  Lewis  v.  Long  Island 
R  Co.  162  N.  Y.  52,  56  N.  E.  548,  7  Am. 
Neg.  Rep.  299. 

The  plaintiff's  intestate  was  guilty  of  con- 
tributory negligence  in  going  and  remain- 
ing on  a  railway  track,  at  a  point  where  he 
could  easily    get   off,   without   looking   or 


Meredith  v.  Richmond  &  D.  R.  Co.  and 
High  v.  Carolina  C.  R.  Co.  supra;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Hart,  87  I1L  529; 
Morgan  v.  Northern  P.  R.  Co.  116  C.  C.  A. 
223,  196  Fed.  449;  Kinnare  v.  Chicago,  R.  I. 
4  P.  R.  Co.  57  111.  App.  153;  Gulf,  C.  &  S. 
R.  Co.  v.  Wilkins,  —  Tex.  Civ.  App.  — , 
32  S.  W.  351 ;  Nolan  v.  Milwaukee,  L.  S.  & 
W.  R.  Co.  91  Wis.  .16,  64  N.  W.  319;  Don- 
aldson v.  Milwaukee  &  St.  P.  R.  Co.  21 
Minn.  293;  Illinois  C.  R.  Co.  v.  Lee,  71 
Miss.  895,  16  So.  349;  Yates  v.  Illinois  C.  R. 
Co.  28  Ky.  L.  Rep.  75,  89  S.  W.  161;  Spaven 
v.  Lake  Shore  &  M.  S.  R.  Co.  130  Mich.  579, 
90  N.  W.  325 ;  St.  Louis  Southwestern  R. 
Co.  v.  Jackson,  91  Ark.  14,  120  S.  W.  158; 
Smith  v.  Wabash  R.  Co.  141  Ind.  92,  40 
X  E.  270;  Rich  v.  Evansville  &  T.  H.  R. 
Co.  31  Ind.  App.  10,  66  N.  E.  1028;  GriBkell 
*.  Southern  R,  Co.  81  S.  C.  193,  62  S.  E. 
205;  Boyd  v.  Wabash  Western  R.  Co.  105 
Mo.  371,  16  S.  W.  909;  White  t.  New  York 
C.  &  H.  R.  R.  Co.  68  App.  Div.  561,  73  N.  Y. 
Snpp.  827;  Cable  v.  Spokane  &  I.  E.  R.  Co. 
50  Wash.  619,  23  L.R.A.(N.S.)  1224,  97 
Pac.  744. 

If  Talley  had  a  right  to  assume  that  train 
So.  44  would  not  come  in  on  the  siding,  and 
he  was  therefore  warranted  in  not  looking 
or  listening  for  it,  the  engineer  should  be 
allowed  the  same  right  with  respect  to  a 
track  where  he  had  no  reason  to  anticipate 
a  person  to  be. 

Muse  v.  Seaboard  Air  Line  R.  Co.  149 
N.  C.  443,  19  L.R.A.(N.S.)  453,  63  S.  E. 
102;  Birr  ell  v.  Great  Northern  R.  Co.  61 

ULA1918E, 


Waah.  336,  112  Pac.  362,  Ann.  Cab.  1912B, 
1239. 

Hoke,  J.,  delivered  the  opinion  of  the 
court : 

There  was  evidence  on  the  part  of  plain- 
tiffs tending  to  show  that  on  the  22d  of 
April,  1912,  the  intestate,  living  about  1 
mile  south  of  Pelham,  a  station  on  the 
Southern  Railway,  started  to  that  place  to 
mail  a  letter;  that  defendant  company  had 
two  tracks  at  Pelham,  running  practically 
north  and  south — a  main  track  and  a  siding 
or  pass  track — the  main  track  being  on  the 
east  or  right  side  going  north;  that  there 
was  a  walkway  along  the  right  of  the  main 
track,  there  being  a  low  fill  there,  and 
pedestrians  in  that  vicinity,  going  to  Pel- 
ham, were  accustomed  to  use  this  walkway, 
and  also  the  main  and  sidetracks,  particu- 
larly in  rainy  weather;  that  it  was  about 
the  schedule  time  for  the  arrival  of  No.  44, 
a  passenger  train  going  north,  and  the  train 
had  given  the  station  signal  some  distance 
out,  when  intestate,  who  had  been  walking 
along  the  path  with  a  raised  umbrella  over 
him,  it  being  then  raining,  was  seen  to  cross 
the  main  track  and  continue  his  way  along 
the  side  or  pass  track,  when  the  train  en- 
tered on  the  siding  at  a  speed  of  from  40  to 
50  miles  an  hour,  and  ran  over  and  killed 
him,  D.  O.  Ledbetter,  a  telegraph  operator, 
whose  office  was  in  the  blockhouse  of  the 
company,  testified  that  this  train  was  not 
"due  to  go  on  the  sidetrack"  at  that  place, 
and  had  never  done  so  in  the  six  or  seven, 
years  that  the  witness  had  been  employed 
at  that  station.  It  was  also  admitted,  on 
the  argument,  that  the  intestate  was  aware 
of  the  schedule  time  of  this  train,  and  of 
the  custom  not  to  take  the  siding.  There 
was  also  evidence  tending  to  show  that  the 
switchlock  had  been  tampered  with,  and  the 
switch  wrongfully  thrown  or  changed  in 
some  way,  and  that  the  signal  target  gave 
indication  of  this  to  the  approaching  train 
by  showing  the  red  signals,  and  they  could 
have  been  seen  by  the  engineer  for  300  or 
400  feet  before  reaching  the  switch,  and  it 
was  1,028  feet  from  the  switch  to  the  point 
on  the  siding  where  the  intestate  was 
struck  and  killed;  that  if  the  intestate  had 
looked  around  he  could  have  seen  when  the 
train  entered  the  siding. 

There  seems  to  have  been  no  direct  evi- 
dence, on  plaintiff's  part,  as  to  the  distance 
within  which  this  train  could  have  been 
stopped.  A  witness  for  defendant  testified 
that  the  train  was  not  going  over  40  miles 
an  hour,  which  was  about  the  schedule  time 
for  that  place,  and  he  did  not  think  it  could 
have  been  stopped  under  1,000  feet.  There 
was  evidence  on  the  part  of  the  defendant 
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that  the  train  in  question  was  going  50  to 
60  miles  an  hour,  and  making  up  some  lost 
time;  that  the  engineer,  on  seeing  the  red 
lights  at  the  switch,  which  he  did  some  200 
feet  back,  immediately  put  on  the  emer- 
gency brakes  and  did  what  he  could  to  get 
the  train  under  control;  and  that,  under 
conditions  presented,  "a  stop  in  2,000  feet 
would  have  been  a  good  one."  This  evi- 
dence, however,  coming  from  defendant's 
witnesses,  in  so  far  as  it  tends  to  excuse  the 
company,  may  not  be  allowed  effect  in  the 
present  appeal;  and,  under  the  well-estab- 
lished rule  that  only  the  evidence  tending 
to  support  the  plaintiff's  claim  may  be  con- 
sidered, we  are  of  opinion  that  the  cause 
should  have  been  submitted  to  the  jury. 

True,  we  have  held,  in  many  well-consid- 
ered cases,  that  the  engineer  of  a  moving 
train,  who  sees  on  the  track  ahead  a  pedes- 
trian who  is  alive  and  in  the  apparent  pos- 
session of  his  strength  and  faculties,  the 
engineer  not  having  information  to  the  con- 
trary, is  not  required  to  stop  his  train,  or 
even  slacken  its  speed,  because  of  such  per- 
son's presence  on  the  track.  Under  the 
conditions  suggested,  the  engineer  may  act 
on  the  assumption  that  the  pedestrian  will 
use  his  faculties  for  his  own  protection,  and 
will  leave  the  track  in  time  to  save  himself 
from  injury.  But  this  is  ordinarily  where 
the  person  ahead  is  on  the  same  track,  and 
the  conditions  call  for  alertness  of  attention 
on  his  part,  as  in  the  case  of  Exum  v.  Atlan- 
tic Coast  Line  R.  Co.  154  N.  C.  408,  33 
L.R.A.(N.S.)  169,  70  S.  E.  845,  and  in 
Beach  v.  Southern  R.  Co.  148  N.  C.  153,  61 
S.  E.  664;  and  neither  the  decisions  in  ques- 
tion nor  the  principle  on  which  they  rest 
necessarily  apply,  when,  as  in  this  case,  a 
regular  passenger  train,  scheduled  to  the 
contrary,  and  by  reason  of  a  defective 
switch,  unexpectedly  runs  at  a  high  rate  of 
speed  onto  a  siding,  where  people  of  the 
vicinity  have  been  accustomed  to  walk,  and 
a  collision  of  some  kind  ib  not  unlikely  to 
occur. 

These  conditions,  if  established,  call  for  a 
different  ruling;  and,  in  such  case,  the  issue 
as  to  the  defendant's  conduct  must  be  re- 
ferred to  the  jury,  on  the  question  whether 
there  has  been  negligence  on  the  part  of  the 
company  or  its  employees  in  regard  to  the 
defective  switch,  or  in  the  failure  to  get  the 
train  sooner  under  control,  and  whether 
such  negligence,  if  it  existed,  was  the  proxi- 
mate cause  of  the  injury  complained  of. 

And  in  reference  to  the  conduct  of  the 
intestate,  usually  considered  and  passed 
upon  on  the  issue  as  to  contributory  negli- 
gence, while  it  has  been  repeatedly  held 
with  us  that  a  pedestrian  on  a  railroad 
track  is  required  to  look  and  listen,  and  be 


properly  attentive  to  his  own  safety,  and, 
if  injured  by  reason  of  negligent  default  in 
this  respect,  recovery  is  barred  on  account 
of  his  own  negligent  conduct,  it  is  also  well 
recognized   that  the  position  does  not  al- 
ways, nor  universally,  obtain  as  a  conclusion 
of  law,  and  that  the  obligation  to  look  and 
listen,  etc.,  may  be  bo  qualified  by  facts  and 
attendant  circumstances  that  the  question 
of  contributory  negligence  must  also  be  re- 
ferred to  the  jury,  a  principle  applied  by 
the  court  in  Hammett  v.  Southern  R.  Co.  157 
N.  C.  322,  72  S.  E.  1077;  Snipes  v.  Camp 
Mfg.  Co.  152  N.  C.  42,  67  8.  E.  27;  Farria 
v.  Southern  R.  Co.  151  N.  C.  483,  40  L.R.A. 
(N.S.)    1115,  66  S.  E.  457;  Hudson  v.  At- 
lantic Coast  Line  R.  Co.  142  N.  C.  198,  55 
S.  E.  103;  Ray  v.  Aberdeen  &  R  F.  R  Co. 
141   N.   C.   84,  53  S.   E.   622;    Sherrill  v. 
Southern  R.  Co.  140  N.  C.  252,  52  S.  E.  940; 
Lassiter  v.  Raleigh  &  G.  R.  Co.  133  N.  C. 
244,  45  S.  E.  670,  15  Am.  Neg.  Rep.  407; 
Purnell  v.  Raleigh  &  G.  R.  Co.  122  N.  C. 
832,  29  S.  E.  953;  Stanley's  Case,  120  N.  C. 
514,  27  S.  E.  27,  2  Am.  Neg.  Rep.  634. 

In  Ray's  Case,  the  plaintiff,  who  had 
alighted  from  a  train,  was  going  across  the 
railroad  yard  towards  the  depot,  walking 
between  the  tracks;  seeing  another  train 
approaching  from  an  opposite  direction,  to 
avoid  a  collision,  he  stepped  onto  a  parallel 
track,  and  was  struck  by  a  train  negligently 
backing  into  the  yard,  the  one  on  which  he 
had  come;  held,  a  question  of  contributory 
negligence  for  the  jury.  In  Sherrill's  Case, 
140  N.  C.  252,  52 '  S.  E.  940,  plaintiff  was 
superintending  the  construction  of  a  depot 
where  two  roads  crossed,  and  was  standing 
on  the  track  of  one  overlooking  the  work. 
At  the  time  he  took  this  position  there  was 
a  train  of  the  other  road  on  the  crossing, 
some  distance  away.  While  plaintiff  stood 
there,  the  train  having  passed  out,  he  was 
run  on  and  injured  by  a  train  of  this  road, 
which  had  approached  without  signal  or 
other  warning.  The  court  decided  that  the 
cause  was  one  for  the  jury,  and  in  this  con- 
nection it  was  held :  "  ( 1 )  One  who  enters 
on  a  public  railroad  crossing  is  required  to 
look  and  listen,  and,  when  he  fails  in  thi* 
duty  and  is  injured  in  consequence,  the  view 
being  unobstructed,  under  ordinary  condi- 
tions, such  person  is  guilty  of  contributory 
negligence.  (2)  Negligence  having  first  been 
established,  facts  and  attendant  circum- 
stances may  so  qualify  the  obligation  to 
look  and  listen  as  to  require  the  question  of 
contributory  negligence  to  be  submitted  to 
the  jury,  and,  in  some  instances,  the  obliga- 
tion to  look  and  listen  may  be  altogether 
removed."  In  Lassiter's  Case,  a  railroad 
conductor  standing  on  a  track,  engaged  in 
giving  instructions  as  to  the  movements  of 
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his  train,  was  ran  over  and  killed  by  an- 
other train  backing  on  him  without  keeping 
a  proper  lockout;  the  cause  was  held  one 
for  the  jury.  In  Stanley's  Case,  referred  to 
with  approval  in  Hammett's  Case,  supra, 
the  eourt,  among  other  things,  held  as  fol- 
lows: "A  person  walking  on  a  railroad 
track  is  not  bound  to  be  on  the  lookout  for 
a  danger  which  he  has  no  reasonable  ground 
to  apprehend,  and  has  a  right  to  suppose 
that  the  railroad  company  will  take  care  to 
provide  against  injuring  pedestrians,  by  the 
uk  of  proper  lights  and  signals." 

In  the  decisions  cited  and  chiefly  relied  on 
by  defendant,  the  court  was  of  opinion  that 
there  was  no  fact  in  evidence  tending  to 
legally  qualify  the  obligation  of  the  injured 
party  to  properly  care  for  his  own  safety, 
and  recovery  was  denied  on  the  ground  of 
his  own  negligence,  existent  and  concurring 
at  the  very  time  of  the  collision.    Thus,  in 
Exum's  and  Beach's  Cases,  the  intestates 
were  killed  when  they  were  on  the  main 
track  of  a  trunk  railroad,  about  the  sched- 
ule time  for  a  passenger  train.    The  condi- 
tions called  for  alert  attention  and  to  the 
very  time  of  the  occurrence,  and  claimants 
were  held  guilty  of  contributory  negligence. 
In  High's  Case,  112  N.  0.  385,  17  S.  E.  79, 
the  plaintiff  was  on  a  siding  when  injured; 
but  the  freight  train  was  approaching  on 
the  main  track  at  a  very  slow  rate  of  speed, 
and  there  was  nothing  to  suggest  or  indi- 
cate to  plaintiff  that  it  would  not  enter  on 
the  siding.    The  evidence,  too,  seems  to  es- 
tablish that  there  was  a  passenger  train 
also  at  the  station  at  this  time,  making  it 
probable  that  one  or  the  other  would  take 
the  siding.     In  Meredith's  Case  also,   106 
X.  C.  616,  13  S.  E.  137,  12  Am.  Neg.  Cas. 
414,  the  plaintiff  was  injured  on  a  side- 
track, but  it  was  by  a  train  moving  in  the 
same  direction  and  on  the  same  track  as 
plaintiff,  and  which  he  had  just  passed.    In 
Trull's  Case,  151  K.  C.  545,  66  S.  E.  586, 
and  McAdoo's  Case,  105  N.  C.  140,  11  S.  B. 
316,  and  seemingly  in  Neal's  Case,  126  N.  C. 
634,  49  L.R.A.  664,  36  S.  E.  117,  the  persons 
injured  or  killed  were  on  or  near  the  rail- 
road yards,  and  were  run  into  by  switching 
engines,  moving  back  and  forth  where  con- 
ditions called  for  constant  attention,  and 
"here,   as    stated,   there   was    nothing    to 
legally  qualify  the  obligation  on  the  claim- 
ant, to  be  continuously  careful  for  his  own 
safety.    But  none  of  these  cases  should  be 
allowed  as  controlling  on  the  facts  presented 
on  this  appeal,  where  the  intestate  was 
Killed  by  a  regular  train  whose  schedule 
*as  fully  known,  which  was  not  expecting 
to  go  on  the  sidetrack,  and  had  not  done  so 
for  six  or  seven  years,  nor,  apparently,  in- 
tended to  make  any  stop  at  the  station ;  and 
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whan  the  intestate,  on  hearing  the  signal 
for  the  station,  passed  over  onto  this  side* 
track,  and  continued  on  his  way  to  the 
station. 

On  the  facts  in  evidence,  we  are  of  opin- 
ion that  the  cause  is  one  coming  under  the 
first  line  of  cases  to  which  we  have  re- 
ferred; and  the  issue  as  to  plaintiff's  con- 
duct should  also  be  submitted  to  the  jury, 
on  the  question  whether  plaintiff  was  guilty 
of  contributory  negligence  in  failing  to  ob- 
serve and  note  the  approach  of  the  train, 
under  all  the  facts  and  attendant  circum- 
stances, as  they  may  be  shown  to  have 
existed  at  the  time.  There  was  error  in  the 
order  of  nonsuit,  and  the  same  will  be  set 
aside. 

Walker,  J.,  dissenting: 

I  can  see  nothing  in  this  record  that 
legally  excuses  the  conduct  of  the  intestate, 
or  that  takes  the  case  out  of  the  rule,  long 
established  by  this  and  many  other  courts, 
that  one  who  uses  the  tracks  of  a  railroad 
company  as  a  footway  for  his  own  conven- 
ience, whether  as  trespasser  or  licensee, 
must  look  and  listen  for  approaching  trains, 
and  the  engineer  has  the  right  to  presume, 
though  he  sees  him  walking  along  the  track, 
and  even  to  the  very  last  moment,  when  it 
is  too  late  to  save  him,  that  he  will  step 
from  the  track  and  save  himself;  provided 
there  is  nothing  in  his  appearance  indicat- 
ing a  state  of  helplessness,  as,  for  example, 
a  foot  traveler  on  a  trestle,  or  in  some  other 
position  where  he  cannot  Bafely  leave  the 
track,  or  one  apparently  deprived  of  his 
senses  of  sight  and  hearing,  or  known  by 
the  engineer  to  be  deficient  in  his  mental 
faculties,  and  not  then  capable  of  taking 
care  of  himself.  With  these  well-known  ex- 
ceptions, the  rule  has  been  invariable  and 
uniform  in  all  jurisdictions,  that  a  railroad 
track,  wherever  and  however  situated,  is  a 
place  of  danger,  and  affords  ample  notice  to 
anyone  who  uses  it  that  he  must  look  both 
ways  and  listen  for  approaching  trains,  and 
take  care  of  himself.  The  question  as  to 
the  liability  of  the  defendant  has  never  been 
determined,  with  the  exceptions  already 
noted,  by  examining  the  conduct  of  the  en* 
gineer,  but  solely  with  reference  to  that  of 
the  person  who  may  be  on  the  track  ahead 
of  the  train,  if  apparently  in  possession  of 
his  faculties  and  senses,  and  able  to  protect 
himself  from  harm. 

There  is  not  the  slightest  question  in  this 
ease  as  to  the  mental  condition  of  the  intes- 
tate being  normal.  It  is  admitted  that  he 
was  walking  on  the  track  and  able  to  leave 
it  at  any  moment,  if  he  had  actually  looked 
and  listened,  and  thus  had  become  aware  of 
the  approach  of  the  train;  and  the  plain- 
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tiff's  whole  case  is  bottomed  upon  the  fact 
that  he  did  not  think  the  sidetrack,  upon 
which  he  was  injured,  would  be  used  by  the 
coming  train.  All  tracks  are  laid  for  the 
use  of  the  railroad  company,  and  they  may 
go  upon  them  at  any  time,  at  their  will  and 
pleasure,  without  previous  notice  to  the 
public  of  their  intention  to  do  so.  Other- 
wise, the  running  of  trains  would  be  regu- 
lated by  those  who  use  its  tracks  as  tres- 
passers or  implied  licensees,  and  not  by  it- 
self. It  would  be  gross  negligence  for  a 
company  so  to  conduct  its  business,  and  we 
would  not  hesitate  to  so  hold,  if  any  injury 
resulted  therefrom.  The  public  safety  re- 
quires— yes,  demands — that  it  be  allowed 
perfect  freedom  in  the  use  of  its  tracks. 
Private  convenience,  in  this  respect,  muBt 
yield  to  the  public  good,  the  public  conven- 
ience, and  the  public  safety.  But  this 
court,  and  many  others,  have  held  that  the 
fact  of  his  not  expecting  a  train  on  the  sid- 
ing is  no  excuse,  and  does  not  except  his 
case  from  the  general  rule.  A  court  of  the 
highest  authority  has  said:  "The  track 
itself,  as  it  seems  necessary  to  iterate  and 
reiterate,  is  itself  a  warning.  It  iB  a  place 
of  danger.  It  can  never  be  assumed  that 
cars  are  not  approaching  on  a  track,  and 
that  there  can  be  no  danger  from  them." 

The  true  principle  cannot  be  stated  more 
clearly  or  more  strongly.  But  this  court 
has  stated  this  rule  with  equal  clearness 
and  applied  it  most  rigidly.  In  High  v. 
Carolina  C.  R.  Co.  112  N.  C.  385,  17  S.  E. 
70,  a  leading  case  on  this  subject,  which  has 
been  approved  over  and  over  again,  it  ap- 
pears that  the  plaintiff,  a  woman  wearing 
a  long  poke  bonnet  which  totally  obstructed 
her  vision,  was  walking  on  a  sidetrack,  sup- 
posing that  the  approaching  train  would 
take  the  main  track,  "as  they  usually  did;" 
but  it  so  happened  that  on  the  particular 
occasion  it  did  not,  but  used  the  sidetrack, 
and  it  was  held  to  be  clear  that  she  could 
not  Tecover,  as  she  had  no  right  to  speculate 
on  the  course  the  engine  would  take.  This 
is  what  the  court  said  with  reference  to  the 
facts,  which  are,  in  every  essential  respect, 
like  those  we  have  here:  "If  the  plaintiff 
had  looked  and  listened  for  approaching 
trains,  as  a  person  using  a  track  for  a  foot* 
way  should,  in  the  exercise  of  ordinary  care, 
always  do,  she  would  have  seen  that  the 
train,  contrary  to  the  usual  custom,  was 
moving  on  the  siding.  The  fact  that  it  was 
a  windy  day,  and  that  she  was  wearing  a 
bonnet,  or  that  the  train  was  late,  gave  her 
no  greater  privilege  than  she  would  other- 
wise have  enjoyed  as  licensee,  but,  on  the 
contrary,  should  have  made  her  more  watch- 
ful. .  .  .  There  was  nothing  in  the  con- 
duct or  condition  of  the  plaintiff  that  im- 


posed upon  the  engineer,  in  determining 
what  course  he  should  pursue,  the  duty  of 
departing  from  the  usual  rule  that  the  ser- 
vant of  a  company  is  warranted  in  expect- 
ing licensees  or  trespassers,  apparently 
sound  in  mind  and  body  and  in  possession 
of  their  senses,  to  leave  the  track,  till  it  is 
too  late  to  prevent  a  collision," — citing 
Meredith  v.  Richmond  &  D.  R.  Co.  108  N.  C. 
616,  13  S.  E.  137,  12  Am.  Neg.  Cas.  414; 
Norwood  v.  Raleigh  &  G.  R.  Co.  Ill  N.  C. 
236,  16  S.  E.  4.  And  those  cases  fully  sus- 
tain the  correctness  of  the  proposition. 
They  both  hold  that,  when  on  the  track,  the 
absolute  duty  ei  the  pedestrian  is  to  look 
and  listen,  if  he  can  see  and  hear,  and  it  is 
not  at  all  modified  by  the  fact  of  its  being 
a  sidetrack  instead  of  the  main  line. 

We  repeat  that  the  public  could  not  be 
safely  and  adequately  served  upon  any  other 
principle.  If  trains  are  to  be  stopped  to 
await  the  pleasure  of  foot  paasengers  in 
leaving  its  tracks,  when  they  can  step  oil 
so  easily  and  avoid  injury  and  not  obstruct 
the  passage  of  trains,  the  company  cannot 
perform  its  public  duty  as  a  carrier,  and 
the  public  convenience  must  give  way  to 
private  interests,  contrary  to  the  maxim  of 
the  law.  In  Meredith's  Case,  the  party 
injured  was  on  the  sidetrack,  and  not  ex- 
pecting the  train  to  run  on  that  track,  but 
on  another.  In  this  connection,  let  it  be 
said  that  the  same  principle  applies  to  tres- 
passers and  licensees.  It  was  said  in  Mere- 
dith's Case:  "Actual  or  implied  license 
from  the  railroad  company  to  use  the  track 
as  a  footway  would  not  relieve  him  from 
the  consequences  of  failing  to  exercise  ordi- 
nary care.  The  license  to  use"  the  track 
"does  not  carry  with  it  the  right  to  obstruct 
the  road  and  impede  the  passage  of  trains'1 
—citing  McAdoo  v.  Richmond  &  D.  R.  Co. 
105  N.  C.  140,  11  S.  E.  316.  We  may  also 
remark  that  all  of  those  cases  hold  that  the 
speed  of  the  train  can  make  no  difference, 
because  the  pedestrian,  if  he  exercises  due 
care,  can  escape  danger  as  well  in  the  one 
case  as  in  the  other.  High  v.  Carolina  C.  R 
Co.  and  McAdoo  v.  Richmond  &  D.  R.  Co. 
supra. 

But  Glenn  v.  Norfolk  &  W.  It  Co.  128 
N.  C.  184,  38  S.  E.  812,  is  also  decisive  of 
the  question.  It  is  another  case  where  the 
plaintiff  stepped  from  one  track  to  a  side- 
track, thinking  that  he  was  safe  there,  as 
the  train  would  not  run  on  that  track;  and 
therefore  he  turned  his  back  to  the  ap- 
proaching train,  which  he  knew  was  coming, 
as  he  heard  its  whistle,  and  did  not  look  or 
listen.  Held,  that  he  could  not  recover. 
This  court  unanimously  said:  "The  rail- 
road track  itself  was  a  warning  of  danger, 
made  imminent  by  the  approaching  train, 
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It  was  then  hit  duty  to  keep  hie  *wits' 
about  him,  and  to  use  them  for  hie  own 
safety.   He  knew  or  ought  to  have  known 
that  he  was  a  trespasser,  and  it  was  his 
duty  to  have  gotten  out  of  the  war  of  the 
train.  The  defendant  was  under  no  obliga- 
tion to  stop  its  train  at  the  sight  of  a  man 
on  its  track."    The  court  further  said  that 
it  was  apparent  to  the  engineer  that  the 
plaintiff  was  in  full  possession  of  his  facul- 
ties and  could  take  care  of  himself,  and  the 
engineer  had  the  right  to  presume  that  he 
would  leave  the  track  in  time  to  avoid  in- 
jury. 'That  he  did  not  do  so  was  his  own 
fault,  and  he  should  suffer  the  consequences 
of  his  own  folly."  •  See  also  Syme  v.  Rich- 
mond &  D.  R.  Co.  113  N.  C.  568,  18  S.  B. 
114. 

There  was  a  plain  duty  resting  upon  the 
plaintiff's  intestate  to  look  and  listen,  and 
not  to  take  any  chances,  because  he  may 
h*e  supposed  that  the  company  would  not 
we  one  of  its  tracks.     "According  to  the 
principle  declared  in  all  of  [the  cases],  the 
question  of  liability  is  not  to  be  solved  by 
*ny  reference  to  what  the  defendant  may 
have  done  or  omitted  to  do,  but  by  the  con- 
tact of  the  plaintiff,  and  if  the  latter  would 
not  see  when  he  could  see,  or  would  not  hear 
vhen  he  could  hear,  and  remained  on  the 
track   in    reckless    disregard    of    his    own 
ttfety,  the  low  adjudges  any  injuries  he 
may  have  received  to  be  the  result  of  his 
own  carelessness.    Parker  v.  Wilmington  & 
w.  R.  Co.  86  N.  C.  221;  Meredith  v.  Rich- 
mond k  D.  R.  Co.  and  Norwood  v.  Raleigh 
*  G.  R.  Co.  supra;   Syme  v.  Richmond  & 
DR.  Co.  113  N.  C.  558,  18  S.  E.  114;  Stew- 
art v.  Southern  R.  Co.  128  N.  C.  518,  39 
&  E.  51;  Wycoff  v.  Railroad,  126  N.  C. 
1152,  37  S.  E.  990;   Sheldon  v..  Asheville, 
H9  N.  C.  606,  25  S.  E.  781;  Ellerbe  v.  Caro- 
lina C.  R.  Co.  118  N.  C.  1024,  24  S.  E.  808; 
ka  v.  Durham  &  N.  R.  Co.  129  N.  C.  459, 
<°S   E.  212 ;  Bessent  v.  Southern  R.  Co. 
132  N.  C.  934,  44  S.  E.  648. 

The  decisions  in  other  states  are  over- 
whelmingly against  the  principle  that  eir- 
flimstances  like  those  we  have  here  take  the 
<*se  out  of  the  general  rule,  and  it  is  held 
that  no  custom  of  the  railroad  company  to 
run  its  trains  according  to  a  certain  sched- 
ule, or  to  use  one  track  and  not  another, 
°r  to  run  its  trains  at  certain  times  in  one 
direction  (east),  and  at  other  times  in  an- 
rti*r  (west),  will  excuse  one  using  its 
tracks  from  looking  and  listening,  or  re- 
quires the  engineer  to  presume  that  he  has 
not  done  so;  but,  on  the  contrary,  it  is  held 
that  he  is  within  the  sone  of  danger,  how- 
ler and  wherever  the  track  is  located. 
Lake  Shore  &  M.  S.  R.  Co.  v.  Hart,  87  111. 
j»;  Morgan  ▼.  Northern  P.  R.  Co.  116 
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C.  C.  A.  223,  196  Fed.  449;  Kinnare  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  57  111.  App.  153; 
White  v.  New  York  C.  &  H.  R.  R.  Co.  68 
App.  Div.  561,  73  N.  Y.  Supp.  827;  Smith 
▼.  Wabash  R.  Co.  141  Ind.  92,  40  N.  E.  270; 
Boyd  v.  Wabash  Western  R.  Co.  105  Mo. 
371,  16  S.  W.  909;  Cable  v.  Spokane  &  I. 
E.  R.  Co.  50  Wash.  619,  23  L.R.A.(N.S.) 
1224,  97  Pac  744.  Many  other  cases  might 
be  cited,  some  of  them  being  in  defendant's 
brief.  The  court  said  in  Morgan  v.  North} 
em  P.  R.  Co.  116  C.  C.  A.  223,  196  Fed.  449:. 
"It  is  altogether  probable  that  he  acted  on 
the  daughter's  statement  that  the  trains  did 
not  eome  down  that  track;  but  he  had  no 
right  to  do  so.  Which  of  the  traokB  would 
or  should  be  used  for  its  various  trains  was/ 
of  course,  a  matter  for  the  exclusive  deter- 
mination of  the  railroad  company."  It  was 
held  in  Rich  v.  Evansville  &  T.  H.  R.  Co. 
31  Ind.  App.  10,  66  N.  E.  1028,  that  a  tra- 
veler, using  a  railroad  track,  has  no  right 
to  confine  his  precautions  to  his  knowledge 
of  the  schedules  and  customs  of  the  com- 
pany, but  must  take  due  care  against  the 
approach  of  "extra  trains"  and  even  "wild 
trains" — those  which  are  expected  as  well 
as  those  not  expected  to  use  the  track  on 
which  he  is  walking.  And  in  White  v.  New 
York  C.  &  H.  R.  R.  Co.  68  App.  Div.  561,  73 
N.  Y.  Supp.  827,  the  court  stated  that  the 
accident  was  due  entirely  to  the  plaintiff's 
want  of  proper  care  for  his  own  safety  in 
relying  upon  his  expectation,  which  was  ac- 
cording to  the  railroad  company's  usage, 
that  the  train  by  which  he  was  struck  would 
not  come  upon  the  track.  He  must  look  out 
for  all  trains,  and  any  other. rule,  it  was 
said,  would  measure  his  conduct  by  the  al- 
together too  liberal  rule  of  chances  and 
risks,  and  would  impose  upon  the  railroad 
company  too  rigorous  and  burdensome  re- 
sponsibilities, regardless  of  the  inconven- 
ience to  the  public  arising  from  operating 
its  trains  under  any  Buch  handicap. 

The  company  owed  the  intestate  no  legal 
duty  to  keep  the  switchlock  in  repair  so 
that  its  trains  would  be  held  to  the  main 
track.  It  did  owe  the  duty  to  its  passen- 
gers to  see  that  its  track  was  in  proper 
condition,  but  not  to  him.  Nor  was  there 
any  duty  to  notify  him  when  the  sidetrack 
would  be  used.  His  plain  duty  was  to  act 
upon  the  presumption  that  it  might  be  used 
at  any  time.  Besides,  the  railroad  company 
was  not  guilty  of  any  negligence  with  re- 
spect to  the  switch,  as  it  was  tampered  with 
by  somebody,  and  broken,  without  any  op- 
portunity of  the  defendant  to  inspect  and 
repair  it.  A  freight  train  had  just  passed 
by  it  on  the  main  track,  when  it  was  in 
good  order.  What  is  called  a  sidetrack  in 
this  ease  i*  not  an  unused  track,  but  is 
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really  a  "pass  track;"  that  is,  one  by  means 
of  which  trains  running  in  opposite  direc- 
tions can  pass  at  that  point.  One  is  side- 
tracked, and  the  other  passes  by  on  the 
main  line.  So  that  intestate  had  no  right 
to  believe  that  a  train  would  not  pass  over 
the  sidetrack.  The  question,  therefore,  is 
narrowed  to  this:  Which  has  the  superior 
right  to  the  use  of  the  track — the  railroad, 
who  owns  it,  and  is  required  to  operate  its 
trains  for  the  benefit  of  the  public,  under 
certain  penalties  and  liabilities  for  its  neg- 
lect, or  a  trespasser,  or  even  a  licensee,  who 
walks  on  the  same  for  his  own  convenience, 
especially  when,  as  in  this  case,  the  pedes- 
trian is  not  bound  to  use  it,  but  leaves  a 
beaten  path  on  the  side  of  the  main  track 
for  that  purpose,  and  as  matter  of  choice? 
This  question  is  not  hard  to  answer,  and  the 
preferential  right  of  the  railroad  company 
must  be  admitted. 

The  court,  in  its  opinion,  concedes  the 
general  rule  that  a  person  using  a  railroad 
track  must  "look  and  listen,"  but  says  that 
the  duty  may  be  qualified  by  the  attendant 
facts  and  circumstances.  There  is  no  such 
qualification  in  a  case  like  this  one,  and  the 
cases  cited  for  this  position  relate  either  to 
crossings,  when  the  view  is  obstructed  or  no 
signals  given  (Stanley  v.  Durham  &  N.  R. 
Co.  120  N.  C.  514,  27  S.  E.  27,  2  Am.  Neg. 
Rep.  634) ;  or  to  some  duty  owing  to  a 
passenger  (Ray  v.  Aberdeen  &  R.  F.  R.  Co. 
141  N.  C.  84,  53  S.  E.  622) ;  or  to  employees 
having  a  right  to  use  the  track  (Sherrill  v. 
Southern  R.  Co.  140  N.  C.  252,  52  S.  E.  940; 
Lassiter  v.  Raleigh  &  G.  R.  Co.  133  N.  C. 
244,  45  S.  E.  570,  15  Am.  Neg.  Rep.  407) ; 
or  to  flying  switches  or  shunting  of  cars, 
where  a  person  entitled  to  use  the  track  is 
injured  thereby  (Farris  v.  Southern  R.  Co. 
161  N.  C.  488,  40  L.R.A.(N.S.)  1115,  66 
S.  E.  457 ;  Johnson  v.  Seaboard  Air  Line  R. 
Co.  163  N.  C.  431,  79  S.  E.  690,  Ann.  Cas. 
1915B,  598,  4  N.  C.  C.  A.  627;  Wilson  v. 
Atlantic  Coast  Line  R.  Co.  142  N.  C.  333, 
55  S.  E.  257 ;  Hudson  v.  Atlantic  Coast  Line 
R.  Co.  142  N.  C.  198,  56  S.  E.  103) ;  or  to 
persons  on  trestles,  or  helpless  on  the  track 
(Snipes  v.  Camp  Mfg.  Co.  152  N.  C.  42,  67 
S.  E.  27) ;  or  where  trains  are  run  without 
lights  or  signals  in  the  nighttime  (Hara- 
mett  v.  Southern  R.  Co.  157  N.  C.  322,  72 
S.  E.  1077;  Pumell  v.  Raleigh  &  G.  R.  Co. 
122  N.  C.  832,  29  S.  E.  953).  But  in  all  of 
those  cases  there  was  some  legal  duty  owing 
to  the  injured  party,  which  was  neglected. 
Not  a  one  of  them  touches  the  facts  of  this 
case,  as  I  think,  but  all  can  be  referred  to 
a  well-recognized  principle  of  the  law,  which 
does  not  apply  to  a  trespasser  or  mere 
licensee  walking  along  the  track  in  broad 
daylight,  and  in  full  possession  of  all  his 


faculties,  with  the  power  and  capacity  to 
look  and  listen,  with  an  unobstructed  view, 
and,  too,  with  notice  by  the  sound  of  the 
whistle,  which  he  heard,  that  a  train  was- 
approaching. 

Besides,  there  was  nothing  here  to  modify 
the  general  rule  that  a  man  on  the  tracks 
should  look  and  listen,  for  the  company  was 
proceeding  rightfully  with  its  train  along 
one  of  its  tracks,  without  any  negligence  on 
its  part.    Although  the  company  was  not  in 
any  legal  fault,  it  is  required  by  this  de- 
cision to  look  out  for  foot  passengers,  never- 
theless, and  to  give  them  timely  warning, 
so  that  they  may  leave  the  track.    Suppose 
it  was   doing  the  unexpected   or   unusual 
thing  of  running  on  its  own  sidetrack,  it 
had  the  legal   right  to  do  it,  and  in  the 
exercise  of  a  legal  right  there  can  be  no 
wrong.    There  is  nothing  in  the  evidence  to 
prevent  the  full  operation  of  the  ordinary 
rule  requiring  trackwalkers  to  look  out  for 
trains.     We  have  said  very  recently  that 
even  where  a  traveler  on  a  highway  at  a 
crossing  has  been  misled  by  the  negligent 
act  of  a  railroad  company,  and  is  exposed  to 
injury  by  reason  thereof,  it  does  not  absolve 
him  of  the  duty  to  exercise  due  care  to 
avoid  injury;  that  is,  such  care  and  regard 
for  his  own  safety  as  the  circumstances  and 
surroundings  would  naturally  and  reason- 
ably lead  a  man  of  ordinary  prudence  to 
use;  and,  if  his  situation  is  suggestive  of 
danger,  he  is  required  to  use  such  care  as 
is  proportioned  to  the  risk  or  hazard,  mak- 
ing allowance,  of  course,  for  the  conduct  of 
the  railroad  company  or  its  servants,  in  so 
far  as  it  has  reasonably  affected  his  own. 
But  at  least  he  must  use  ordinary   care, 
whatever  the  situation  may  be.    Johnson  v. 
Seaboard  Air  Line  R.  Co.  163  N.  C.  431,  79 
S.  E.  690,  Ann.  Cas.  1915B,  698,  4  N.  C. 
C.  A.  627.     The  only  care  he  could  use  in 
this  case,  or  the  least  he  could  have  exer- 
cised, was  to  look  and  listen  for  approach- 
ing trains. 

Let  us  suppose  that  the  train  had  taken 
the  sidetrack  under  an  order  from  the  de- 
spatches and  without  the  knowledge  of  the 
intestate,  and  the  switch  had  been  set  to 
the  sidetrack,  instead  of  being  tampered 
with,  in  execution  of  the  order,  and  plain- 
tiff had  been  killed,  as  he  would  have  been; 
can  it  be  said  that  he  was  not  required  to 
look  and  listen,  simply  because  he  did  not 
expect  the  train  on  the  sidetrack,  but  pre- 
sumed that  it  would  stay  on  the  main  line  t 
Surely  not.  He  had  no  greater  right  or 
privilege,  in  his  situation,  than  the  ordi- 
nary trackwalker  who  takes  the  chances,  as 
he  did.  My  conclusion  is  that  the  case  falls 
directly  and  fully  within  the  principle  of 
High  v.  Carolina  C.  R.  Co.  and  the  other 
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cases  already  cited,  and  the  present  deci- 
sion of  the  court,  therefore,  conflicts  with' 
them. 

I  admit  that  the  decision  is  not  in  conflict 
with  Bessent  v.  Southern  R.  Co.  132  N.  C. 
934,  44  S.  E.  648;  Morrow  v.  Southern  R. 
Co.  147  N.  C.  623,  16  L.R.A.(N.S.)   642,  61 
S.  E.  621 ;   Beach  v.  Southern  R.  Co.  148 
X.  C.  153,  61  S.  E.  664,  and  the  many  cases 
in  our  reports  which  are  like  them;   and, 
while  it  recognizes  the  principles  as  there 
stated  and  applied,  and  concedes  that  those 
cases  were  properly  decided,  it  fails  to  ex- 
tend the  same  principle,  which  is  thus  recog- 
nized, to  the  facts  of  this  case  when  it  is 
equally  applicable  to  them.  In  Beach's  Case 
we  said :    "A  railroad  track  is  intended  for 
the  running  and  operation  of  trains,  and 
not  for  a  walkway,  and  the  company  own- 
ing the  track  has  the  right,  unless  it  has  in 
some  way  restricted  that  right,  to  the  full 
and  unimpeded  use  of  it.    The  public  have 
rights  as  well  as  the  individual,  and  usually 
the  former  are  considered  superior  to  the 
latter.     That     private    convenience    must 
yield  to  the  public  good  and  public  accom- 


modation is  an  ancient  maxim  of  the  law. 
If  we  should  for  a  moment  listen  with  favor 
to  the  argument,  and  eventually  establish 
the  principle,  that  an  engineer  must  stop, 
or  even  slacken  his  speed,  until  it  may  suit 
the  convenience  of  a  trespasser  on  the  track 
to  get  off,  the  operation  of  railroads  would 
be  seriously  retarded,  if  not  practically  im- 
possible, and  the  injury  to  the  public  might 
be  incalculable.  The  prior  right  to  the  use 
of  the  track  is  in  the  railway,  as  between 
it  and  a  trespasser  who  is  apparently  in 
possession  of  his  senses,  and  easily  able  to 
step  t)ff  the  track."  And  in  Morrow's  Case: 
"If  he  [the  pedestrian]  actually  saw  the 
train  or  heard  it  as  it  approached  hi  in,  and 
failed  to  clear  the  track,  if  he  had  reason- 
able time  to  do  so  [as  he  had  in  this  case], 
he  was  guilty  of  such  negligence,  which  de- 
feats his  recovery."  The  killing  of  the  in- 
testate was  the  direct  result  of  his  own 
fault,  and  there  is  no  culpability  on  the 
part  of  defendant. 

Brown,  J.,  concurs  in  this  opinion. 


NORTH  CAROLINA  SUPREME 
COURT. 

S.  P.  WARD,  Adrar.,  etc.,  of  Noah  Nobles, 

Deceased, 
v. 

ATLANTIC     COAST     LINE     RAILROAD 
COMPANY,  Appt. 

(167  N.  C.  148,  83  S.  E.  326.) 

Railroad  —  walking  on  track  —  failure 
to  observe  approach  of  train  —  negli- 
gence. 

One  who,  in  broad  daylight,  walks  along 
a  sidetrack  where  persons  are  accustomed 
to  walk,  while  a  train  passes  him  with  much 
noise  on  the  main  track,  without  looking  for 
i  train  which  may  approach  on  the  side- 
track, cannot  recover  damages  for  injuries 
inflicted  by  an  engine  which  runs  him  down 
*hile  slowly  backing  along  the  sidetrack, 
without  signal  or  lookout,  if  the  sidetrack 
i*  one  which  is  likely  to  be  used  at  any 
time,  although  he  had  no  reason  to  believe 
that  it  would  be  used  at  the  time  he  was 
on  it. 

(Clark,  Ch.  J.,  dissents.) 

Note.  —  As  to  the  distinction  between 
Ward  v.  Atlantic  Coast  Line  R.  Co.  and 
Talley  v.  Southern  R.  Co.  ante,  443,  see 
Bote  appended  to  the  latter  case.  The  case 
of  Meredith  v.  Richmond  &  D.  R.  Co.  108 
K.  C.  616,  13  S.  E.  137,  12  Am.  Neg.  Gas. 
414,  which  the  court  in  the  Ward  Cabe  said 
was  essentially  similar  to  the  one  before  it, 
is  set  out  in  the  note  in  L.R.A.1917F,  on 
pages  148,  149,  on  contributory  negligence 
of  children  or  on  about  railroad  tracks. 

LR.A.1918E. 


(November  7,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Columbus 
County  in  plaintiffs  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate. 
Reversed. 

Statement  by  Walker,  J.: 

This  action  was  brought  by  the  plaintiff 
as  administrator  of  Noah  Nobles,  to  recover 
damages  for  the  alleged  negligent  killing  of 
his  intestate.  The  facts  are  few  and  simple. 
The  intestate,  in  broad  daylight,  was  walk- 
ing on  the  track  of  the  defendant,  known  as 
the  Conway  branch,  towards  his  home,  3 
miles  away.  He  saw  a  freight  train  ap- 
proaching, and  stepped  from  the  main  line 
onto  the  west  sidetrack,  and  continued  on 
his  journey.  The  passenger  train  had  al- 
ready passed  by  that  place.  The  main  track 
was  used  as  a  walkway  by  the  people  in 
that  vicinity,  and,  while  it  does  not  clearly 
appear  whether  the  sidetracks  were  so  used, 
we  will  assume  that  they  were.  There  were 
three  sidetracks  at  this  point,  that  is,  be- 
tween a  crossing  and  the  place  where  he 
was  killed,  all  leading  south  towards  Con- 
way from  Chadbourn.  He  was  killed  200  or 
250  yards  from  the  passenger  station  at 
Chadbourn,  at  which  latter  place  he  had 
been  talking  with  one  of  plaintiff's  witnesses 
just  a  few  minutes  before,  and  then  started 
for  his  home.    He  was  in  good  health  and 
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had  possession  of  all  of  his  faculties,  could 
see  and  hear  well,  and  had  an  unobstructed 
view  of  the  approaching  engine  and  tender 
which  afterwards  struck  and  killed  him. 
The  sidetrack  on  which  he  was  walking  at 
the  time  of  the  accident  turns  from  the 
main  track  50  yards  below  the  crossing,  and 
the  place  where  he  was  killed  is  350  yards 
from  the  point  where  the  sidetracks  join  the 
main  track.  Charles  Jolly,  one  of  the  plain- 
tiff's witnesses,  testified  that  he  saw  the 
engine  and  tender  backing  towards  Noah 
Nobles  about  three  minutes  before  he  was 
killed. 

"They  came  in  on  the  main  line  and  then 
went  down  to  pull  the  train  in.  It  had  not 
gone  down  in  the  direction  in  which  Nobles 
was  killed  until  after  Nobles  had  gone 
down.  This  train  came  in  there  from  Con- 
way. The  mail  train  engine  cut  loose  from 
the  cars  to  go  down  to  the  coal  chute,  after 
switching  on  the  east  side-track.  Then  it 
came  back  on  the  main  line  and  went  on 
the  other  track  going  to  the  coal  chute. 
There  was  another  train  along  there  where 
he  was  killed,  a  heavy  freight  train.  That 
train  was  shifting  on  the  yard  there.  It 
came  into  the  main  line  about  the  time 
Nobles  was  killed.  It  was  right  against 
where  Nobles  was  killed." 

"He  further  said  that  he  did  not  hear  any 
signal  by  bell  or  whistle  from  the  time  the 
engine  left  the  depot  until  the  tender  struck 
Nobles.  There  were  overhanging  limbs  of 
trees  near  the  track,  but  they  did  not 
obstruct  the  view." 

In  regard  to  the  trees  he  testified : 

Q.  How  far  from  the  ground  was  the  low- 
est limb  of  those  trees? 

A.  They  were  lower,  I  judge,  than  from 
here  to  the  ceiling.  I  never  measured  them. 
An  engine  and  train  of  cars  could  pass 
under  it.  You  could  see  a  train  of  cars 
coming  from  the  east  side. 

Q.  If  you  were  standing  up  here  to  the 
south  of  these  trees  and  an  engine  was 
coming  from  the  north,  you  could  see  it  if 
you  were  on  the  track? 

A.  Yes,  sir. 

Q.  The  limbs  would  not  obstruct  your 
view  from  seeing  it  ? 

A.  No,  sir. 

There  was  a  train  on  the  main  line  which 
was  shifting  or  exhausting  steam  and  mak- 
ing a  noise  as  the  engine  and  tender  ap- 
proached deceased.  The  engine  and  tender 
"were  rolling  along  slowly,"  and  were 
stopped  within  10  feet  after  the  engineer 
learned  that  Nobles  had  been  killed.  He 
backed  his  engine  to  the  place  where  the 
body  was  lying,  and  expressed  regret  that 
the  accident  had  occurred.  Fletcher  Smith, 
plaintiff's  witness,  testified  that  there  was 


nothing  to  prevent  Nobles  from  stepping 
off  the  track,  and  that  he  could  have  seen 
the  engine  approaching  him  if  he  had 
looked.  This  witness  saw  him  walking  on 
the  track  just  before  he  was  killed.  The 
engineer  was  in  his  place  in  the  cab  at  the 
time  of  the  accident,  but  there  was  no  one 
on  the  front  part  of  the  tender.  The  killing 
occurred  80  or  90  yards  from  the  crossing. 
Defendant  introduced  no  evidence,  and 
moved  to  nonsuit.  Motion  denied,  and  ex- 
ception was  duly  taken.  Verdict  for  plain- 
tiff, judgment  thereon,  and  appeal  b/ 
defendant. 

Messrs.  Davis  Sk  Davis  and  Schulken, 
Toon,  St  Schnlken,  for  appellant: 

Plaintiff  is  not  entitled  to  recover. 

Beach  v.  Southern  R.  Co.  148  N.  C.  153, 
61  S.  E.  664;  Trull  v.  Seaboard  Air  Line  R. 
Co.  151  N.  C.  546,  66  S.  E.  586;  Abernathy 
v.  Southern  R.  Co.  164  N.  C.  91,  80  S.  E. 
421;  Exum  v.  Atlantic  Coast  Line  R.  Co. 
154  N.  C.  408,  33  L.R.A.(N.S.)  169,  70  S.  E. 
845. 

Messrs.  D.  J.  Lewis,  Irvin  B.  Tucker, 
and  H.  L.  Lyon,  for  appellee. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

It  is  impossible  to  distinguish  this  case, 
in  respect  to  either  its  general  or  special 
features  from  those  in  which  we  have  held, 
upon  a  similar  state  of  facts,  that  the  rail- 
road company  is  not  liable;  it  being  a  case 
of  damnum  absque  injuria.  There  are  sev- 
eral of  our  cases  precisely  like  this  one  in 
their  facts,  and  to  some  of  them  we  will 
advert  hereafter.  The  principle  we  have 
adopted,  and  it  has  met  with  the  concur- 
rence of  many  other  courts  whose  opinions 
are  entitled  to  the  greatest  respect,  is  that 
when  a  person  is  about  to  cross  the  track  of 
a  railroad,  even  at  a  regular  crossing,  it  is 
his  duty  to  examine  and  see  that  no  train  is 
approaching  before  venturing  upon  it,  and  he 
is  negligent  when  he  can,  by  looking  along 
the  track,  see  a  moving  train  which,  in  his 
attempt  to  blindly  pass  across  the  road,  in- 
jures him.  Even  where  it  is  conceded  that 
one  is  not  a  trespasser,  as  in  our  case,  in 
using  the  track  as  a  footway,  but  has  im- 
plied license,  by  reason  of  a  custom  in  the 
neighborhood,  to  so  use  it,  it  behooves  him 
to  be  still  more  watchful.  The  license  to 
use  does  not  carry  with  it  the  right  to  ob- 
struct the  road  and  impede  the  passage  of 
trains.  A  railroad  company  has  the  right 
to  the  exclusive  occupancy  of  its  track,  and 
especially  so  when  running  its  trains 
thereon,  and  its  servants  are  justified  in 
assuming  that  a  human  being,  either  a 
trespasser  or  one  walking  on  it  by  implied 
license,  who. has  the  use  of  all  his  senses, 
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Till  step  off  a  track  before  the  train  reaches 
him.    This  was  said  by  Justice  Avery  in 
McAdoo's  Case,  105  N.  C.  HO,  11  S.  E.  316, 
and  is  well  sustained  by   the  authorities 
cited  therein,  viz.,  Bullock  v.  Wilmington  & 
W.  R.  Co.  105  N.  C.  180,  10  S.  E.  988;  2 
Wood,  Railroads,  §  333;  Parker  v.  Wilming- 
ton &  W.  R.  Co.  86  N.  C.  221;   2  Wood, 
Railroads,  8  320.     A  court  of  the  highest 
authority  has  declared  that,  under  such  cir- 
cumstances as  those  mentioned  in  the  Mc- 
Adoo  Case,  the  track,  as  it  seems  necessary 
to  repeat  with  emphasis,  is  itself  a  warn- 
ing to  those  who  may  choose  to  use  it  as  a 
walkway,  even  if  it  is  customary  for  the 
people  in  the  neighborhood  to  do  so.    It  is 
a  place  of  danger  and  a  signal  to  all  on  it 
to  look  out  for  trains.    It  can  never  be  as- 
sumed that  trains  are  not  on  a  track,  and 
that  there   can  be  no  risk  to  pedestrians 
from  them.     But  the   same   has   so  often 
been  the  utterance  of  this  court  that  the 
doctrine  has  become  deeply  embedded  in  our 
jurisprudence,  and  is  so  just  in  itself,  and 
essential    to    the    public    convenience    and 
safety,  that  it  would  be  most  unwise  to 
abrogate  or  even  modify  it.     Public  policy 
and  common   sense  and  ordinary  prudence 
alike  forbid  such  a  course.     The  facts  of 
this  particular  case  bring  it  squarely  within 
the  control  of  that  principle;  and  they  so 
clearly  point  to  the  unfortunate  negligence 
of  the  intestate,  as  the  active,  direct,  and 
efficient  cause  of  his  death,  that  it  would  be 
a  hopeless  task  even  to  attempt  to  differen- 
tiate it  from  those  cases  which  have  gone 
before  it,  and  in  which  we  have  held,  with- 
out variableness  or  the  shadow  of  turning, 
that  there  is  no  negligence  to  be  imputed 
to  the  railroad,  but  all  of  it  is  that  the 
party  killed  or  injured  while  walking  on  a 
track,  "in  the  broad  and  open  day,  in  front 
of  an   approaching  train  or  engine."     We 
have  said  the  precedents  are  numerous,  and 
this   partial  array  of  them  will  prove  it. 
McAdoo  v.  Richmond  &  £>.  R.  Co.  supra; 
Parker  v.  Wilmington  &  W.  R.  Co.  86  N.  C. 
221;  Meredith  v.  Richmond  &  D.  R.  Co.  108 
ST.  C.   616,  13  S.  E.  137;  12  Am.  Neg.  Cas. 
114;    Norwood  v.  Raleigh  A  G.  R,  Co.  Ill 
<.  C.   236,  16  S.  E.  4;  High  v.  Carolina  C. 
X.  Co.  112  N.  C.  385,  17  S.  E.  79;  Syme  v. 
Richmond   &  D.  R.  Co.   113  N.  C.  558,  18 
I  E.    114;  Bessent  v.  Southern  R.  Co.  132 
,\  C.  934,  44  S.  E.  648 ;  Stewart  v.  Southern 
L  Co.  12S  N.  C.  518,  39  S.  E.  51;  Wycoff  v. 
L  Co.  126  N.  C.  1152,  37  S.  E.  999;  Sheldon 
.   Abbeville,  119  N.  C.  606,  25  S.  E.  781; 
teach  v.  Southern  R.  Co.  148  N.  C.  153,  61 
.  EL   664;  Lea  v.  Durham  &  N.  R  Co.  129 
'.  C.   459,  40  S.  E.  212.    All  of  these  cases 
ave    so  thoroughly  established  the  princi- 
!e,  upon  facts  substantially  identical  with 
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those  in  this  record,  that  it  would  seem  to* 
be  doing  something  more  than  our  duty  or 
necessity  requires,  to  reiterate  the  doc- 
trine. But  the  proposition,  as  having  any 
applieation  to  this  case,  is  earnestly  con- 
tested, and  we  must  therefore  proceed  to 
show  how  completely  it  fits;  and  in  doing 
so  a  more  extended  reference  to  former  de- 
cisions and  the  facts  upon  which  they  were 
based  may  be  necessary,  in  order  to  show 
the  exact  analogy  between  them  and  the 
case  at  bar. 

A  railroad  track,  as  was  said  in  Beach  v. 
Southern  R.  Co.  148  N.  C.  153,  61  S.  E.  664, 
is  intended  for  the  running  and  operation 
of  trains,  and  not  for  a  walkway,  and  the 
company  owning  the  track  has  the  right, 
unless  it  in  some  way  restricted  that  right, 
to  the  full  and  unimpeded  use  of  it.  The 
public  have  rights  as  well  as  the  individual, 
and  usually  the  former  are  considered  su- 
perior to  the  latter.  That  private  con- 
venience must  yield  to  the  public  good  and 
public  accommodation  is  an  ancient  maxim 
of  the  law.  If  we  should  for  a  moment 
listen  with  favor  to  the  argument,  and 
eventually  establish  the  principle  that  an 
engineer  must  stop  or  even  slacken  his 
speed  until  it  may  suit  the  convenience  of  a 
trespasser  on  the  track  to  get  off,  the  op- 
eration of  railroads  would  be  seriously  re- 
tarded, if  not  practically  impossible,  and 
the  injury  to  the  public  might  be  incal- 
culable. The  prior  right  to  the  use  of  the 
track  is  in  the  railway,  as  between  it  and  a 
trespasser  who  is  apparently  in  possession 
of  his  senses,  and  easily  able  to  step  off  the 
track. 

In  High's  Case,  112  N.  C.  385,  17  S.  E.  79, 
an  important  case  on  this  subject,  which 
has  been  approved  repeatedly  since  it  was 
decided  by  a  unanimous  court,  it  appeared 
that  a  woman,  wearing  a  long  poke  bonnet 
which  totally  obstructed  her  vision,  was 
walking  on  a  side-track,  supposing  that  the 
approaching  train  would  take  the  main 
track,  "as  they  usually  did;"  but  it  so  hap- 
pened that  on  the  particular  occasion  it  did 
not,  but  used  the  side -track,  and  it  was 
held  to  be  clear  that  she  could  not  recover, 
as  she  had  no  right  to  speculate  on  the 
course  the  engine  would  take.  This  is  what 
the  court  said  with  reference  to  the  facts, 
which  are,  in  every  essential  respect,  like 
those  we  have  here:  "If  the  plaintiff  had 
looked  and  listened  for  approaching  trains, 
as  a  person  using  a  track  for  a  footway 
should,  in  the  exercise  of  ordinary  care,  al- 
ways do,  she  would  have  seen  that  the 
train,  contrary  to  the  usual  custom,  was 
moving  on  the  siding.  The  fact  that  it  was 
a  windy  day,  and  that  she  was  wearing  a 
bonnet,  or  that  the  train  was  late,  gave  her 


454 


NORTH  CAROLINA  SUPREME  COURT. 


no  greater  privilege  than  she  would  other- 
wise have  enjoyed  as  licensee,  but,  on  the 
contrary,  should  have  made  her  more  watch- 
ful. .  .  .  There  was  nothing  in  the  con- 
duct or  condition  of  the  plaintiff  that  im- 
posed upon  the  engineer,  in  determining 
what  course  he  should  pursue,  the  duty  of 
departing  from  the  usual  rule  that  the 
servant  of  a  company  is  warranted  in  ex- 
pecting licensees  or  trespassers,  apparently 
sound  in  mind  and  body  and  in  possession 
of  their  senses,  to  leave  the  track  till  it  is 
too  late  to  prevent  a  collision"  (citing  Mere- 
dith v.  Richmond  &  D.  R.  Co.  108  N.  C.  616, 
13  S.  E.  137;  12  Am.  Neg.  Cas.  414;  Nor- 
wood v.  Raleigh  &  G.  R.  Co.  Ill  N.  C.  236, 
16  S.  E.  4). 

And  those  cases  fully  sustain  the.correct- 
ness  of  the  proposition.  Referring  to  this 
passage  from  High's  Case  in  the  recent  case 
of  Abernathy  v.  Southern  R.  Co.  164  N.  C. 
91,  80  S.  E.  421,  this  court  unanimously 
said  that  the  law  was  there  correctly  stated, 
and  that  both  the  Meredith  and  High  Cases 
hold  that  a  pedestrian,  when  on  the  track, 
is  under  the  absolute  duty  to  look  and 
listen,  if  he  can   see  and  hear,  exercising 


court  held,  with  reference  to  those  facts, 
that  actual  or  implied  license  from  the  rail- 
road company  to  use  its  track  as  a  foot- 
way would  not  relieve  the  pedestrian  from 
the  duty  to  exercise  ordinary  care,  and  that 
he  must  take  the  consequences  of  a  failure 
to  do  so,  and  that  "the  license  to  use  the 
track  does  not  carry  with  it  the  right  to 
obstruct  or  impede  the  passage  of  trains" 
(citing  McAdoo's  Case).     It  was  also  said 
that  the  cases  on  the  subject  hold  that  the 
speed  of  the  train,  whether  slow  or  fast, 
can  make  no  difference,  and  does  not  pre- 
vent  the  application  of  the  principle,  be- 
cause the  pedestrian,  if  he  exercises  due 
care,  can  escape  danger  as  well  in  the  one 
case  as  in  the  other.     The  court   further 
said,  in  Abernathy's  Case,  citing  the  High 
and  McAdoo  Cases  and  Glenn  v.  Norfolk  & 
W.   R.   Co.    128  N.  C.   184,  38   S.   E.   812: 
"'The  railroad  track  itself  was  a  warning 
of  danger,  made  imminent  by  the  approach- 
ing train.    It  was  then  his  duty  to  keep  his 
"wits"  about  him  and  to  use  them  for  his 
own   safety.     He  knew  or  ought   to  have 
known  that  he  was  a  trespasser,  and  it  was 
his  duty  to  have  gotten  out  of  the  way  of 


both  senses  for  that  purpose,  and  that  the    tne  train.    The  defendant  was  under  no  ob 
rule  is  not  in  the  least  modified  by  the  fact  J  ligation  to  stop  its  train  at  the  sight  of  a 


of  its  being  a  sidetrack  instead  of  the  main 
line;  and  it  was  added  that  the  public  could 
not  be  safely  and  adequately  served  upon 
any  other  principle.    If  engineers  must  stop 
their  trains  to  await  the  pleasure  or  con- 
venience of  foot  passengers  in  leaving  its 
tracks,  when  they  can  step  off  so  easily  and 
avoid  injury,  and  not  obstruct  or  retard  the 
passage  of  trains,  the  company  cannot  well 
perform  its  public  duty  as  a  carrier,  and  the 
public  convenience,  thpugh  superior  and  of 
prior  right,  must  give  way  to  private  inter- 
ests, contrary  to  the  just  maxim  of  the  law. 
In   Meredith's   case,   supra,  which  is  es- 
sentially and  so  strikingly  like  this  one  in 
its  facts,  it  appears  that  a  boy  about  thir- 
teen years  old  was  going  from  the  house  of 
his  father  to  Hot  Springs,  and  was  com- 
pelled to  pass  along  the  defendant's  road 
where  three  tracks,  as  in  this  case,  were 
laid,  there  being  wire  fences  on  both  sides 
of  said  tracks.     He  passed  a  train  appar- 
ently headed  toward  Paint  Rock,  and  not 
long  after,  seeing  another  coming  towards 
him  from  Hot  Springs  on  the  track  he  was 
using,  he  stepped  over  to  the  sidetrack  on 
which  the  train  first  seen  by  him  was  run- 
ning, but  failed  to  see  it  approaching  him 
from  his  rear  till  it  ran  against  and  injured 
him.     He  might  have  stepped  off  the  track 
and   avoided   the   injury   had   he    seen   the 
train    coming    up    behind    him.      He    was 
stricken  by  the  engine,  and  his  arm  was 
crushed  and  afterwards  amputated.     This 
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man  on  its  track.'    The  court  further  said 

that  it  was  apparent  to  the  engineer  that 

the  plaintiff  was  in  full  possession   of  his 

faculties   and  could  take  care   of   himself, 

and  the  engineer  had  the  right  to  presume 

that  he  would  leave  the  track  in   time  to 

avoid  the  injury.     That  he  did  not  do  so 

was  his  own  fault,  and  he  should  suffer  the 

consequences  of  his  folly.'    The  doctrine  of 

the  cases  already  cited  and  decided  in  this 

court  has  been  firmly  established  in  other 

jurisdictions,  and  notably  in  Chicago,  R.  I. 

&  P.  R.  Co.  v.  Houston,  95  U.  S.   697,  24 

L.  ed.  542,  7  Am.  Neg.  Cas.  345,  where  it  is 

said   that   a  person  using  the  track   of  a 

railroad  company  must  look  and  listen,  and 

any  failure  to  do  so  will  deprive  him  of  all 

right    to    recover    for    any    injury    caused 

thereby.     'A  party  cannot  walk   carelessly 

into  a  place  of  danger,'  said  the   court  in 

that  case"  (citing  several  cases  from  other 

states). 

And  concluding,  it  was  said:     "It  is  al- 
most incredible  that  men  will  take  so  manv 

■ 

chances  under  such  circumstances.  The 
cases  in  our  courts  also  hold  that  neither 
the  fact  of  an  engine  being  on  the  south 
siding  and  exhausting  steam,  nor  the  speed 
of  the  oncoming  train,  which  was  not,  in 
this  case,  at  all  excessive,  can  make  any 
difference.  Syme,  McAdoo,  and  High  Cases, 
and  Chicago,  R.  I.  &  P.  R.  Co.  v.  Houston, 
supra." 

This  court  held  in  Norwood's  Case,   111 
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y.  C.  236,  16  S.  E.  4,  that  it  was  imma- 
terial whether  the  intestate  went  upon  the 
track  under  a  license  or  as  a  trespasser,  and 
that  if  he  was  apparently  in  possession  of 
his  faculties,  and  not  known  to  be  incapa- 
ble of  taking  care  of  himself,  the  engineer 
hid  the  right  to  assume,  up  to  the  very 
last  moment,  when  it  was  too  late  for  him 
to  save  him,  that  he  would  leave  the  track 
and  save  himself. 

No  court,  perhaps,  has  expressed  itself  in 
more  certain  and  unmistakable  terms  upon 
this  subject  than  this  one,  and  with  more 
unanimity.     The  principle  has  been  often 
announced,  and  applied  to  facts  not  essen- 
tially different  from  those  in  this  case,  that 
where  a   person   on   the   track  as  a  tres- 
passer or  licensee  is  apparently  in  posses- 
ion of  his  senses  and  faculties,  so  that  he 
can  either  hear  or  see  a  train,  he  must 
listen,  and  if  he  cannot  hear  he  must  look, 
for  the  approach  of  trains,  and  his  failure 
to  do  so  is  negligence  on  his  part,  which  at 
feast  concurs,  up  to  the  very  time  of  the 
injury,   with   that   of   the   defendant,   the 
railway  company,  if  there  be  any  negligence 
on  its  part,  and  he  must  be  considered  in 
law,  and,  we  add,  by  every  rule  of  justice, 
common    fairness,   and   common    sense,   to 
have  brought  disaster  upon  himself,  if  he  is 
injured  or  killed.    The  rule,  as  stated  in  our 
decisions,  and  we  restate  and  approve  it 
now,  is  not  one  peculiar  to  this  court.    It 
has    been     generally    if    not     universally 
adopted  by  other  courts,  and  is  thus  epit- 
omized by  an  eminent  author:    "The  com- 
pany's  employees   may  presume   that   one 
apparently  able  to  do  so  will  get  off  the 
track  in  time"  to  avoid  injury  to  himself. 
3  Elliott,  Railroads,  fi  1257a. 

See  also  Matthews  v.  Atlantic  &  N.  C.  R. 
Co.  117  N.  C.  640,  23  S.  E.  177;  McArver  v. 
Southern  R.  Co.  129  N.  C.  380,  40  S.  E.  04$ 
Clegg  v.  Southern  R.  Co.  133  N.  C.  303,  45 
S.  E.  657;  Pharr  v.  Southern  R.  Co.  123 
N.  C.  610,  45  S.  E.  1021.  In  McArver's 
Case,  129  N.  C.  380,  40  S.  E.  94,  the  court 
held:  "If  the  intestate  was  sitting  up- 
right with  his  back  to  the  croBsties,  or  in 
any  other  attitude  which  did  not  make  it 
apparent  to  the  engineer  that  he  was  in  a 
helpless  condition  and  in  danger  of  being 
stricken  by  the  train,  then  the  engineer 
rould  have  assumed  up  to  the  last  moment 
that  be  would  have  gotten  out  of  danger, 
And  the  engineer  was  not  bound  to  either 
stop  his  train  or  slacken  its  speed,  or  give 
him  notice  by  bell  or  whistle.  A  lookout 
by  the  engineer  for  such  a  person  in  such 
a  position  is  not  required  by  the  law." 

And  in  the  Matthews  Case,  117  N.  C. 
640,  23  S.  E.  177,  it  was  said  by  the  chief 
justice:     "If  the  defendant  was  negligent 
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in  not  giving  a  signal  sound,  the  act  of 
plaintiff  was  much  greater  carelessness  and 
was  the  immediate  cause  of  the  injury,  and 
he  cannot  be  excused  for  such  disregard  of 
his  personal  safety." 

He  should  have  carefully  looked  and  lis- 
tened for  trains,  and  the  engineer  had  the 
right  to  presume  that  he  had  done  so,  and, 
having  failed  to  do  so,  his  own  negligence  is 
regarded  as  the  proximate  cause  of  his  in- 
jury; citing  Parker  v.  Wilmington  &  W.  R. 
Co.  86  N.  C.  221,  and  High  v.  Carolina  C. 
R.  Co.  112  N.  C.  385,  17  S.  E.  79. 

The  case  of  NeaJ  v.  Carolina  C.  R.  Co.  126 
N.  C.  634,  49  L.RJL  684,  36  S.  E.  117,  is 
worthy  of  careful  notice  in  this  connection, 
for  it  meets  the  plaintiff's  contention  at 
every  point,  where  it  is  not  overthrown  by 
the  long  line  of  cases  already  cited.  It 
was  there  said  that  if  a  person  is  walking 
on  a  railroad  track,  in  open  daylight,  and 
has  an  unobstructed  view  of  an  approach- 
ing train,  and  is  nevertheless  run  over  and 
injured,  he  is  guilty  of  such  negligence  as 
deprives  him  of  the  right  to  recover  dam- 
ages, and  this  is  so,  even  though  an  ordi- 
nance of  a  town  as  to  the  train's  rate  of 
speed  was  being  violated  at  the  time,  or 
the  bell  was  not  rung  as  required  by  the 
ordinance,  or  a  lookout  was  not  kept  by 
the  engineer  or  fireman,  the  injury  being 
referred  by  the  law  to  the  plaintiff's  own 
negligence  as  its  proximate  cause;  citing 
McAdoo's  Case,  Syme's  Case,  Meredith's 
Case,  Norwood's  Case,  High's  Case,  all 
supra. 

We,  therefore,  have  reached  the  following 
conclusions: 

1.  That  the  omission  to  give  the  signal 
at  a  crossing  does  not,  as  we  have  stated, 
relieve  the  traveler  on  the  highway  of  the 
duty,  as  a  prudent  man,  to  look  and  listen. 
Cooper  v.  North  Carolina  R.  Co.  140  N.  C. 
209,  3  L.R.A.(N.S.)  391,  52  S.  E.  932,  6 
Ann.  Cas.  71.  Both  parties  are  charged 
with  the  mutual  duty  of  keeping  a  careful 
lookout  for  danger,  and  the  degree  of  dili- 
gence to  be  used  on  either  side  is  such  as  a 
prudent  man  would  exercise,  under  the  cir- 
cumstances of  the  case,  in  endeavoring  to 
perform  this  duty.  Continental  Improv.  Co. 
v.  Stead,  95  U.  S.  161,  24  L.  ed.  403. 

2.  When  a  person  uses  the  railroad  track 
as  a  footway,  it  is  in  itself  a  place  of  great 
danger,  and  a  constant  warning  to  take  care 
of  himself  and  to  look  out  for  his  own 
safety,  whether  he  be  a  trespasser  or 
licensee. 

3.  He  must  carefully  look  and  listen  in 
both  directions  for  approaching  trains,  and 
an  engineer  on  a  train  advancing  towards 
him,  if  he  is  apparently  in  possession  of  his 
senses,  has  the  right  to  assume  that  he  has 
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performed  this  duty  to  himself,  even  until 
it  is  too  late  to  save  him  from  injury. 

4.  That  the  doctrine  applies  to  sidetracks 
as  well  as  to  main  tracks,  even  though  the 
train  is  moving  on  the  sidetrack,  "contrary 
to  custom,"  and  although  the  train  in  either 
case  may  be  late  or  behind  its  schedule 
time.  High's  Case,  112  N.  C.  389,  17  S.  E. 
79. 

5.  The  fact  that  an  engine  is  exhaust- 
ing steam,  or  other  disturbance  is  being 
made  which  is  calculated  to  drown  the  noise 
of  the  approaching  train,  is  no  excuse  for 
not  looking  and  seeing  the  train,  and  will 
not  therefore  alter  the  case.  Syme's  Case, 
113  N.  C.  558,  18  S.  E.  114;  Beach's  Case, 
148  N.  C.  153,  61  S.  E.  664. 

If  these  settled  principles  are  applied  to 
the  facts  in  this  record,  the  plaintiff  has 
shown  no  reason  why  he  should  recover. 
The  case  is  really  a  typical  one  for  the  ap- 
plication of  the  doctrine.  It  has  no  excep- 
tional features  which  exempt  it  from  the 
control  of  the  usual  rule. 

The  plaintiff  contends  that  the  case  of 
Talley  v.  Southern  R.  Co.  163  N.  C.  567, 
ante,  443,  80  S.  E.  44,  sustains  his  position 
and  entitles  him  to  recover,  or  to  have  his 
cause  submitted  to  the  jury,  but  that  is 
very  far  from  being  so.  In  that  case  it 
appeared  that  the  plaintiff's  intestate  waB 
walking  on  a  siding  which  had  not  been 
used  for  seven  years;  the  training  was  run- 
ning near  its  schedule  time,  which  was 
known  to  the  intestate,  as  was  the  custom 
of  not  using  the  sidetrack.  Upon  hearing 
the  whistle  of  the  approaching  train,  he 
crossed  from  the  main  track  to  the  siding. 
The  switch  uniting  the  main  and  sidetracks 
had  been  tampered  with  after  intestate  had 
passed  it,  and  broken,  so  that  the  train 
was  shunted  upon  the  sidetrack,  and  the 
engineer  knew  beforehand,  by  the  red  signal 
at  the  switch,  that  it  was  turned  to 
the  sidetrack, — an  unusual  occurrence, — and 
had  ample  time  thereafter  to  warn  intes- 
tate of  his  danger,  which  the  latter  could 
not  anticipate,  by  reason  of  the  special  cir- 
cumstances mentioned.  The  court,  by  Jus- 
tice Hoke,  fully  recognized,  and  approved 
with  emphasis,  the  general  principle  we 
have  stated,  but  the  majority  held  that  the 
special  and  peculiar  circumstances  of  that 
case  warranted  its  submission  to  the  jury. 
At  the  same  term,  in  Abernathy  v.  South- 
ern R.  Co.  164  N.  C.  91,  80  S.  E.  421,  the 
general  rule  was  applied,  where  the  intes- 
tate was  walking  on  a  siding  in  use  by  the 
company,  the  court  distinguishing  Talley's 
Case  therefrom,  and  quoting  with  approval 
this  language  of  Justice  Hoke  in  that  case: 
"We  have  held  in  many  well-considered 
cases  that  the  engineer  of  a  moving  train 
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who  sees  on  the  track  ahead  a  pedestrian 
who  is  alive  and  in  the  apparent  possession 
of  his  strength  and  faculties,  the  engineer 
not  having  information  to  the  contrary,  is 
not  required  to  stop  his  train  or  even 
slacken  its  speed  because  of  such  person's 
presence  on  the  track.  Under  the  condi- 
tions suggested,  the  engineer  may  act  on 
the  assumption  that  the  pedestrian  will  use 
his  faculties  for  his  own  protection,  and 
will  leave  the  track  in  time  to  save  himself 
from  injury.0 

In  this  case,  the  sidetrack  was  in  com- 
mission, it  was  a  live  and  not  a  dead  track, 
apt  to  be  used  at  any  moment,  when  the 
necessities  of  the  road  required  it.  The 
company  was  engaged,  at  the  time,  in  its 
usual  and  ordinary  avocation  of  running 
trains  and  shifting  cars  at  that  place,  where 
numerous  trains  must  have  gathered,  as  it 
had  a  main  track  and  three  lateral  tracks. 
Its  traffic  made  it  necessary  to  call  this 
siding  into  requisition.  There  was  nothing 
unusual  or  extraordinary  in  doing  so,  as  a 
majority  of  the  court  thought  there  was  in 
Talley's  Case.  It  was  merely  an  ordinary 
and  usual  incident  of  the  traffic  at  that  sta- 
tion. A  railroad  cannot  be  operated  merely 
for  the  accommodation  of  pedestrians  who, 
for  their  own  convenience,  may  choose  to 
use  its  tracks,  whether  the  main  line  or  a 
siding.  Private  inconvenience  must  yield 
to  the  general  good  and  welfare,  and  if 
pedestrians  will  resort  to  the  tracks  as 
footways,  they  must  accept  the  privilege 
with  its  concomitant  burden,  and  exercise 
that  degree  of  care  which  every  prudent 
man  should  take  for  his  own  safety.  If  he 
fails  to  look  and  listen  at  a  crossing,  where 
he  has  a  right  to  be,  and  is  injured  thereby, 
the  loss  must  be  his,  for  there  is  no  injury 
(injuria),  says  the  law.  Cooper  v.  North 
Carolina  R.  Co.  140  N.  C.  213,  3  L.R.A 
(N.S.)  391,  52  S.  E.  934,  6  Ann.  Cas.  71. 
This  being  so,  why  should  he  not  be  re- 
quired to  use  the  same  degree  of  care  and 
vigilance  when  walking  on  the  track?  Jus- 
tice Hoke  says  in  Cooper's  Case:  "This 
rule  is  so  just  in  itself,  and  so  generally 
enforced  as  controlling,  that  citation  of  au- 
thority is  hardly  required." 

On  this  point,  Coleman  v.  Atlantic  Coast 
Line  R.  Co.  153  N.  C.  322,  69  S.  E.  261,  is  a 
most  valuable  one.  The  fact  that  the  en- 
gine was  backing  with  tender  in  front 
makes  no  difference,  as  we  have  seen  from 
the  cases,  as  it  was  daylight  and  they  were 
in  full  view  of  the  intestate,  if  he  had 
looked  properly  for  them.  Purnell  v.  Ra- 
leigh &  G.  R.  Co.  122  N.  C.  832,  29  S.  E. 
953,  and  that  class  of  cases  do  not  apply, 
as  there  the  train  was  backing  in  the  night- 
time, with  no  light  or  flagman  in  the  for- 
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ward  car.  But  here,  if  there  had  been  a 
flagman,  it  would  not  have  been  his  duty 
to  give  any  signal,  for  he  had  the  right  to 
asrame,  as  all  the  cases  say,  that  intestate 
had  looked  and  listened,  and  would  get  out 
of  the  way.  He  could  have  done  it  easily, 
as  plaintiff's  witnesses  state,  and  the  de- 
fendant was  bound  to  use  its  track,  and 
eould  not  therefore  change  its  course. 

The  intestate   was   bound   to   look  and 
listen  before  proceeding  to  use  the  track  as 
a  footway,  and  to  be  on  the  alert  while 
doing  so,  in  order  to  avoid  an  approaching 
train,  and  not  to  walk  carelessly  in  a  place 
of  possible  danger.    Had  he  used  his  senses, 
he  would  not  have  failed  either  to  hear  or 
to  see  the  train  which  was  coming.    If  he 
omitted  to  use  them,  as  he  seems  to  have 
done,  and  continued  to  walk  on  the  track 
regardless  of  his  personal  safety,  he  was 
guilty   of  culpable  negligence,   and   so  far 
contributed  to   his   injuries   as   to   deprive 
him  of  all  cause  to  complain  of  others,  and 
his  administrator  of  the  right  to  recover  for 
his  death.     If,  using  his  senses,  either  or 
both  of  them,  he  saw  or  heard  the  train 
coming,  and  yet  continued  on  his  way  in 
this  place  of  danger,  instead  of  stepping  off 
the  track  and  allowing  the  train  to  pass, 
and  was  killed,  the  consequences  of  his  per- 
sistence   and   rashness   cannot   be   charged 
against  the  defendant.    Northern  P.  R.  Co. 
v.  Freeman,  174  U.  S.  383,  43  L.  ed.  1016,  19 
Sup.  Ct.  Rep.  763. 

There  is  a  very  apt  and  forceful  state- 
ment of  the  law,  which  is  directly  relevant 
to  the  facts  appearing  in  this  record,  in  the 
much  cited  and  strongly  approved  case  of 
Chicago,  R.  I.  &  P.  R  Co.  v.  Houston,  95 
U.  S.  697,  24  L.  ed.  542,  7  Am.  Neg.  Cas. 
345,  which  so  fully  sustains  the  doctrine, 
as  we  have  just  stated  it,  and  almost  in 
the  same  words,  that  the  pertinent  part  of 
it  we  deem  it  proper  to  substantially  repro- 
duce. It  is  this:  The  failure  of  the  engi- 
neer to  sound  the  whistle  or  ring  the  bell, 
if  sueh  were  the  fact,  did  not  relieve  the 
deceased  from  the  necessity  of  taking  ordi- 
nary precautions  for  her  safety.  Negli- 
gence of  the  company's  employees  in  these 
particulars  was  no  excuse  for  negligence  on 
her  part.  She  was  bound  to  listen  and 
look,  before  attempting  to  cross  the  rail- 
road track,  in  order  to  avoid  an  approach- 
ing train,  and  not  to  walk  thoughtlessly  or 
carelessly  into  a  place  fraught  with  dan- 
ger. If  she  had  used  her  senses,  she  could 
not  have  failed  to  know  that  the  train  was 
coming,  as  it  was  plainly  visible.  If  she 
omitted  to  use  them,  and  walked  heedlessly 
upon  the  track,  she  was  clearly  guilty  of 
blamable  negligence,  and  so  far  the  author 
of  her  own  misfortune  as  to  take  from  her 

IULA.1918E. 


the  right  to  accuse  others  of  wrong  to  her. 
If,  using  them,  she  saw  the  train  coming 
and  yet  attempted  to  cross  the  track,  in- 
stead of  waiting  for  the  train  to  pass,  and 
was  injured,  the  consequences  of  her  mis- 
take and  temerity  cannot  be  cast  upon  the 
defendant.     "No  railroad  company  can  be 
held  for  a  failure  of  experiments  of  that 
kind.    If  one  chooses,  in  such  a  position,  to 
take  risks,  he  must  bear  the  possible  con- 
sequences of  failure.     Upon  the  facts  dis- 
closed by  the  undisputed  evidence  in  the 
cases  we  cannot  see  any  ground  for  a  re- 
covery by  the  plaintiff.    Not  even  a  plausi- 
ble pretext  for  the  verdict  can  be  suggested, 
unless  we  wander  from  the  evidence  into 
the  region  of  conjecture  and  speculation. 
Under  these  circumstances,  the  court  would 
not  have  erred  had  it  instructed  the  jury,  as 
requested,  to  render  a  verdict  for  the  de- 
fendant,"— and  essentially  to  the  same  ef- 
fect are  Crenshaw  v.  Asheville  &  B.  Street 
R.  &  Transp.  Co.  144  N.  O.  316,  56  &  E. 
945;  Royster  v.  Southern  R.  Go.  147  N.  C. 
347,  61  S.  £.   179;  and  Exum  v.  Atlantic 
Coast  Line  R.  Co.  154  N.  C.  408,  33  L.R.A. 
(N.S.)  169,  70  S.  E.  845.    A  rational  being 
should  not  needlessly  venture  into  places  of 
peril,  and,  if  he  does,  he  should  use  proper 
precautions  to  guard  against  injury.    If  he 
fails  to  do  either,  and  suffers  damage  in 
consequence  thereof,  it  must  be  referred  to 
his  rash  act  and  gross  inattention  to  his 
own  security  as  the  true  and  efficient  cause. 
New  Jersey  Exp.  Co.  v.  Nichols,  33  N.  J.  Ix 
439,  97  Am.  Dee,  722,  12  Am.  Neg.  Cas.  24a 
But  numerous  courts  have  stated  this  prin- 
ciple with  practical  uniformity,  and  we  find 
that  it  has  been  applied  to  facts  not  unlike 
those  now  presented  to  us,  and  to  the  ex- 
tent of  denying  the  plaintiff's  right  to  re- 
covery.   Crenshaw  v.  Asheville  &  B.  Street 
R.  &  Transp.  Co.  supra.    In  that  case  we 
said:     "As  much  as  we  deplore  the  unfor- 
tunate   accident    which    has    befallen    the 
plaintiff,   we   are   not   permitted   to   relax 
those  rules  of  the  law  which  must  be  ap- 
plied inflexibly  and  impartially  to  all  cases 
coming  within  the  principles  they  have  es- 
tablished.   'It  is  impossible/  said  a  learned 
and  a  just  judge,  'to  consider  the  plaintiff's 
injuries  without  a  feeling  of  profound  sym- 
pathy.    His  misfortune  was  a  severe  one, 
but  sympathy,  although  one  of  the  noblest 
sentiments  of  our  nature,  which  brings  ita 
reward  to  both  the  subject  and  the  actor, 
has  no  proper  place  in  the  administration  of 
the  law.    It  is  properly  based  upon  moral 
or    charitable    considerations    alone,     and 
neither  courts  nor  juries  are  justified  in 
yielding  to  its  influence  in  the  discharge  of 
their  important  and  responsible  duties.    If 
permitted  to  make  it  the  basis  of  trans- 
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ferring  the  property  of  one  party  to  an- 
other, great  injustice  would  be  done,  the 
foundation  of  the  law  disturbed,  and  an- 
archy result.  Hence,  every  proper  consid- 
eration requires  us  to  disregard  our  sym- 
pathy, and  decide  the  questions  of  law 
presented  according  to  the  well-settled  rules 
governing  them.'  Laidlaw  v.  Sage,  158  N.  Y. 
at  page  104,  44  L.R.A.  216,  62  N.  E.  690. 
The  true  function  of  judge  and  jury  could 
not  be  better  stated.  Street  railway  com- 
panies should  be  held  to  a  strict  account- 
ability for  the  management  of  tfyeir  cars 
and  for  the  performance  of  their  duty  to 
the  public  which  they  serve.  The  care  and 
vigilance  required  of  them  should  be  pro- 
portioned to  the  increased  danger  and  haz- 
ard which  the  nature  of  their  business 
creates;  but  while  they  are,  and  properly 
should  be,  thus  answerable,  under  the  law, 
for  any  breach  of  duty,  we  should  not  for- 
get that  they  are  also  equally  under  its 
protection,  and  should  not  be  made  to  pay 
when  nothing  is  due." 

It  is  argued,  though,  for  plaintiff,  that 
there  were  trees  near  the  sidetrack,  which 
obstructed  the  view  of  deceased,  but  the 
witnesses  state  that  there  was  a  clear  view, 
notwithstanding  the  trees;  they  did  not 
prevent  his  seeing  the  approaching  train. 
Nor  is  it  true  that  the  train,  not  being  ex- 
pected by  the  intestate,  can  affect  the 
application  of  the  settled  principle.  The 
company  has  the  right  to  the  free  use  of 
its  tracks  at  all  times,  and  is  not  bound,  in 
respect  to  trespassers  and  mere  licensees  on 
them,  to  adopt  schedules  for  their  benefit. 
It  could  not  perform  its  duty  to  the  public 
if  such  were  required  of  it;  but  the  law  is 
that  the  pedestrian  if  a  trespasser,  or  if  a 
mere  licensee,  in  using  his  implied  privi- 
lege, must  take  care  of  himself  against  ail 
kinds  of  trains,  whether  backing  or  not,  and 
the  liability  is  determined  by  his  conduct. 
The  company  proves  his  contributory  neg- 
ligence when  it  appears  from  the  case  that 
he  was  walking  on  the  track,  when  by 
looking  or  listening  he  could  see  the  train 
and  get  off  before  it  reached  him.  This 
was  the  doctrine  of  Neal  v.  Carolina  C.  R. 
Co.  126  N.  C.  634,  49  L.R.A.  684,  36  S.  E. 
117,  the  headnote  being  this:  "Where  the 
evidence  on  the  part  of  the  plaintiff  (the 
defendant  having  introduced  none)  is  de- 
murred to,  and,  if  true,  establishes  negli- 
gence on  the  part  of  the  plaintiff  and  of 
the  defendant,  concurrent  to  the  last  mo- 
ment, a  judgment  as  of  nonsuit,  sustaining 
the  demurrer,  is  proper"  (the  court  citing 
High's  Case,  McAdoo's  Case,  Norwood's 
Case,  all  supra,  Smith's  Case,  114  N.  C. 
728,  25  L.R.A.  278,  19  S.  E.  863,  923,  and 
many  others). 
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It  has  been  said  by  this  court  repeatedly 
that  failure  to  keep  a  lookout,  or  moving 
backwards,  makes  no  difference,  as,  if  the 
engineer  had  actually  seen  the  pedestrian 
walking  ahead  of  his  train,  he  was  not  re- 
quired to  stop  or  slacken  his  speed,  as  he 
would  have  the  right  to  assume  that  the 
trackwalker  had  looked  or  listened  in  due 
time,  and  would  step  off  the  track  before 
the  train  could  reach  him,  and  that  this 
right  continued  down  to  the  very  last  mo- 
ment of  time,  when  it  was  too  late  to  save 
him.  High  v.  Raleigh  &  G.  R.  Co.  112 
N.  C.  385,  17  S.  E.  79;  McAdoo  v.  Richmond 
&  D.  R.  Co.  105  N.  C.  140,  11  S.  E.  316,  and 
other  cases,  supra. 

.  Fitzgerald  v.  Southern  R.  Co.  141  N.  C. 
534,  6  L.R.A.(N.S.)  337,  64  S.  E.  391,  is  far 
from  being  in  point.  It  involved  a  very 
different  question,  calling  for  the  applica- 
tion of  a  different  principle.  The  facts  here 
do  not  establish  "a  reasonable  probability 
of  actionable  negligence"  on  the  part  of  de- 
fendant, but  far  from  it,  as  the  law  re- 
fers the  injury  to  or  death  of  the  pedestrian 
to  his  own  lack  of  jiue  care  as  the  proxi- 
mate cause  of  the  same.  Neal  v.  Carolina 
C.  R.  Co.  supra,  and  other  cases  above. 

Meroney  v.  Louisville  &  N.  R.  Co.  165 
N.  C.  611,  81  S.  E.  1019,  is  equally  as  far 
from  the  point.  In  that  case,  the  plaintiff 
was  injured  at  a  public  crossing,  and  not 
while  walking  longitudinally  on  the  track. 
His  right  and  that  of  the  defendant  at  the 
crossing  were  equal  and  reciprocal,  as  we 
have  said,  and  he  was  entitled  'to  some 
warning  of  the  train's  approach,  under  the 
admitted  facts  of  the  case.  He  was,  at  the 
time  of  his  injury,  standing  where  he  had 
the  absolute  right  to  be,  in  the  transaction 
of  his  business.  The  engineer  backed  his 
train  against  two  box  cars,  the  brakes  of 
which  had  not  been  turned  on,  across  a 
public  crossing,  much  used  and  frequented 
by  a  thickly  settled  neighborhood,  and  this 
was  done  without  the  slightest  notice  to 
those  using  it,  as  they  had  the  right  to 
do.  This  was  gross  negligence,  but  is  not 
our  case  at  all. 

Upon  the  conceded  facts  of  our  case,  we 
cannot  avoid  the  application  of  the  legal 
principle  established  by  the  cases  decided 
by  this  court  upon  substantially  the  same 
state  of  facts. 

We  finally  conclude  that  the  court  should 
have  granted  the  motion  to  nonsuit,  and  its 
failure  to  do  so  was  error.  Let  the  verdict 
and  judgment  be  set  aside,  and  a  judgment 
dismissing  the  action  will  be  entered. 

Reversed. 
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dark,  Ch.  J.,  dissenting: 

The  plaintiff's  intestate  was  killed  by  a 
shifting  engine  running  backwards  with  its 
tender,  without  ringing  the  bell  or  blowing 
the  whistle,  and  without  any  lookout  on 
the  front  of  the  tender  as  it  was  running 
back.  The  jury  found  that  there  was  evi- 
dence of  negligence  on  the  part  of  the  de- 
fendant, and  the  judge  sustained  that  view. 
The  defendant  has  abandoned  all  the  excep- 
tions except  the  motion  for  nonsuit. 

The  evidence  is  that  the  defendant's  in- 
testate left  the  station  at  Chadbourn,  going 
home  along  the   defendant's   track,   which 
had  been  used  by  the  public  as  a  walkway^ 
for  fifteen  or  twenty  years.    There  was  no 
train  expected  at  the  time  to  go  in  the 
direction  that  the  deceased  was  going,  and 
in  fact  no  train  went  in  that  direction  at 
that  time.     Soon  after  he   left,  a  heavy 
freight  train  came  in  on  the  main  line  with 
«  long  train  of  cars,  making  a  great  noise, 
and  to  avoid  this  he  stepped  on  the  side- 
track on  the  west  side  of  the  main  line, 
which  had  no  train  on  it,  and  while  walk- 
ing along  this  sidetrack  in  the  rain,  and 
under  the  trees  growing  within  a  few  feet 
of  the  track,  and  while  defendant's  freight 
engine  was  opposite  him,  making  a  great 
amount  of  noise,  the  defendant  detached  an 
engine  and  tender  from  the  passenger  train 
which  was  on  a  sidetrack  east  of  the  main 
track,  facing  in  the  opposite  direction,  ran 
it  up  to  the  station,  and  then  backed  that 
engine  and  tender  on  the  west  sidetrack, 
and  without  giving  any  warning  by  ring- 
ing the  bell  or  blowing  the  whistle,  and 
without   keeping   a   lookout,   and   without 
having  any  person  stationed  on  the  end  of 
the  backing  tender  to  keep  a  proper  look- 
out, ran  over  the  plaintiff's  intestate  and 
instantly  killed  him.     The  defendant's  en- 
gine and  tender  were  making  practically  no 
noise,  slipping  along  at  a  low  rate  of  speed 
not  exceeding  6  or  8  miles  an  hour,  and 
could  have  been  stopped  within  10  feet. 

This  is  a  summary  of  the  evidence.  What 
is  there  in  this  evidence  that  licensed  the 
defendant  to  kill  Noah  Nobles,  without  any 
liability  on  its  part?  The  defendant's 
track  had  long  been  used  as  a  public  walk- 
way. Nobles,  in  passing  the  defendant's 
switch  on  the  sidetrack,  saw  that  it  was 
closed;  the  heavy  freight  train  was  on  the 
main  track;  the  passenger  train  headed  the 
other  way  was  on  the  east  sidetrack;  and 
there  was  nothing  to  put  him  on  notice  that 
there  would  be  any  train  coming  on  the 
west  sidetrack  on  which  he  was  walking. 
The  defendant's  train  gave  the  intestate  no 
notice  by  ringing  the  bell  or  blowing  the 
whistle,  and  the  engineer  on  the  shifting 

train  must  have  been  negligent  or  he  could 
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have  seen  the  defendant  on  the  track  in 
time  to  avoid  killing  him,  for  the  evidence 
is  that  he  could  have  stopped  his  train 
within  10  feet.  He  evidently  was  not  look- 
ing in  the  direction  in  which  the  engine 
and  tender  were  backing,  and  he  had  no 
outlook  there,  nor  did  he  ring  the  bell  or 
blow  the  whistle.  It  would  be  difficult  to 
And  a  case  where  the  negligence  was  greater 
than  that  shown  by  the  defendant  in  tak- 
ing the  life  of  Noah  Nobles  on  this  occasion. 
Had  the  backing  train  under  these  circum- 
stances run  over  a  pig  or  a  cow  there  could 
be  no  question  as  to  the  liability  of  the 
defendant  for  such  negligence. 

There  was  nothing  to  require  the  intes- 
tate  to   "look   and   listen."    He   was   not 
crossing  the  track.    There  was  no  train  to 
come  on  the  sidetrack  where  he  was.     He 
saw    both    trains    that    were    there,    and 
stepped  off  the  main  track  upon  the  side- 
track to  the  west.    He  knew  the  passenger 
train  was  on  the  sidetrack  east  of  the  main 
track.     It  was  the  unusual  movement  of 
shifting  an  engine  and  tender  that  was  at 
the  head  of  the  mail  train  on  the  east  side- 
track,  across   the   main   track   where   the 
freight  train  was,  and  then  unexpectedly 
running  it  backwards  on  the  west  sidetrack 
without  signal,  without  a  lookout,  and  kill- 
ing the  intestate  because  the  engineer  did 
not  see  the  intestate,  when  he  should  have 
seen  him  or  should  have  given  him  notice, 
that  caused  the  death  of  the  intestate.    All 
this  constituted  negligence  on  the  part  of 
the  defendant,  and  if,  in  any  way,  there 
was  negligence  on  the  part  of  the  intestate 
to  exculpate  this  negligence  on  the  part  of 
the  defendant,  the  burden  was  on  the  de- 
fendant to  allege  and  prove  it. 

The  authorities  agree  that  it  is  the  duty 
of  the  engineer  while  running  his  train  to 
keep  a  lookout,  and  that  the  company  is 
liable  for  any  injury  which  he  could  have 
seen    and    avoided    by    a    proper    lookout. 
Greater  care  should  be  required  when  the 
engine  and  tender  or  train  are  moving  back- 
ward, as  the  operation  is  more  dangerous. 
As  was  well  said  by  Hoke,  J.,  in  Fitzger- 
ald v.   Southern  R.  Co.   141   N.  C.   534,  0 
L.RJMN.S.)    337,   54   S.   E.   393:      "Direct 
evidence  of  negligence  is  not  required,  but 
the  same  may  be  inferred  from  facts  and 
attendant  circumstances,  and  it  is  well  es- 
tablished that  if  the  facts  proved  establish 
the  more  reasonable  probability  that  the 
defendant    has   been    giulty   of    actionable 
negligence,  the  case  cannot  be  withdrawn 
from  the  jury,  though  the  possibility  of 
accident  may  arise  on  the  evidence." 

In  1  Shearm.  &  Redf.  Negligence,  §  58,  it 
is  said:  "The  plaintiff  is  not  bound  to 
prove  more  than  enough  to  raise  a  fair 
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presumption  of  negligence  on  the  part  of 
the  defendant,  and  of  resulting  injury  to 
himself.  Having  done  this,  he  is  entitled  to 
recover,  unless  the  defendant  produces  evi- 
dence to  rebut  this  presumption.  It  has 
sometimes  been  held  not  sufficient  for  the 
plaintiff  to  establish  a  probability  of  the 
defendant's  fault,  but  this  is  going  too  far. 
If  the  facts  proved  make  it  probable  that 
the  defendant  violated  his  duty,  it  is  for 
the  jury  to  decide  whether  he  did  so  or  not. 
To  hold  otherwise  would  be  to  deny  the 
value  of  circumstantial  evidence." 

The  plaintiff  was  walking  along  the  side- 
track where  people  had  been  accustomed  to 
walk  for  fifteen  or  twenty  years,  as  the 
defendant  knew.  There  was  no  reason  to 
expect  any  train  to  come  on  the  sidetrack 
at  that  time,  and  none  came.  An  engine 
and  tender  were  detached  from  a  train  on 
the  east  sidetrack,  run  down  to  the  station 
beyond  the  freight  train,  which  was  on  the 
main  sidetrack,  and  was  unexpectedly 
backed  on  the  west  sidetrack,  where  the 
plaintiff's  intestate  was  walking,  and  run 
backwards  without  any  signal,  by  bell  or 
whistle,  to  those  who  might  be  expected  to 
be  walking  there,  without  any  lookout  on 
the  rear  end  as  the  train  was  backing,  and 
evidently  without  any  lookout  on  the  part 
of  the  engineer  in  the  direction  in  which 
he  was  going,  for  the  evidence  is  that  his 
engine  and  tender  could  have  been  stopped 
in  10  feet.  If  he  saw  the  defendant 
(deceased)  thus  "walking  along  uncon- 
sciously in  the  rain  and  deafened  by  the 
noise  of  the  freight  train,  while  his  own 
engine  was  making  no  noise,  he  was  crimi- 1 


nally  liable  for  killing  the  intestate.  If  he 
did  not  see  him  and  give  notice,  it  was 
negligence  for  which  the  defendant  is  liable, 
unless  contributory  negligence  is  alleged 
and  proven,  as  required  by  our  statute. 

In  a  very  recent  case  (Meroney  v.  Louis- 
ville &  N.  R.  Co.  165  N.  C.  611,  81  S.  E. 
1019),  it  was  held  it  is  negligence  per  se 
for  the  employees  on  a  railroad  freight 
train  to  back  its  train  on  a  sidetrack,  with- 
out someone  on  the  front  to  give  notice  of 
its  approach  and  to  signal  threatened  dan- 
ger to  pedestrians;  and  it  is  actionable 
when  injury  is  thereby  caused.  This  case 
cites,  among  many  others,  Purnell  v.  Ra- 
leigh &  G.  R.  Co.  122  N.  C.  832,  29  S.  E. 
953,  where  the  engine  was  pushing  back- 
ward a  train  of  box  cars.  It  also  cites, 
among  other  cases  to  same  purport,  Pharr 
v.  Southern  R.  Co.  119  N.  C.  756,  26  S.  E. 
149;  Bradley  v.  Ohio  River  &  C.  R.  Co.  126 
N.  C.  741,  36  S.  E.  181;  Jeffries  v.  Seaboard 
Air  Line  R.  Co.  129  N.  C.  236,  39  S.  E.  836; 
Lassiter  v.  Raleigh  &  G.  R.  Co.  133  N.  C. 
244,  45  S.  E.  570,  15  Am.  Neg.  Rep.  407, 
and  adds:  "In  Beck  v.  Southern  R.  Co.  146 
N.  C.  458,  59  S.  E.  1015,  it  was  held  that 
the  court  had  over  and  over  again  declared 
that  to  run  an  engine  suddenly  backwards 
without  warning  or  signals,  or  anyone  on 
the  rear  of  the  train  to  give  notice,  was 
culpable  negligence." 

Upon  all  the  evidence  it  would  seem  not 
only  that  there  was  evidence  sufficient  to 
go  to  the  jury,  but  the  conclusion  is  un- 
escapable  that  the  death  of  Noah  Nobles 
was  caused  by  the  negligence  of  the  de- 
fendant. 


WASHINGTON  SUPREME  COURT. 

(Department  No.  2.) 

WILLIAM  R.  ARMSTRONG,  Respt., 

v. 

SPOKANE  INTERNATIONAL  RAILWAY 
COMPANY,  Appt. 

(—  Wash.  — ,  172  Pac.  578.) 

Appeal  —  failure    to    file   record  —  dis- 
missal. 

1.  The  failure  of  the  clerk  to  forward  the 
record  to  the  appellate  court  as  soon  as  the 
brief 8  had  been  prepared,  according  to  cus- 
tom, does  not  require  dismissal  of  the  ap- 
peal, although  it  results  in  some  delay  and 
was  not  within  the  time  provided  by  law, 

Note. —  The  question  whether  pleadings 
may  be  amended  in  appellate  court,  or 
deemed  amended,  in  order  to  conform  to 
proof,  is  the  subject  of  the  note  to  Elling- 
house  v.  Ajax  Live  Stock  Co.  L.R.A.1916D, 
841. 
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if  the  delay  was  minimized  by  advancing 

the  case  on  the  docket. 

For  other  cases,  see  Appeal  and  Error,  VI. 
6,  in  Dig.  1-52  N.  8. 

Same  —  failure  to  serve  notice  on  sure- 
ties. 

2.  Failure  to  serve  notice  of  appeal  on  the 
cost  bond  sureties  does  not  require  dismissal 
of  the  appeal,  if  appellant  has  waived  any 
claim  against  the  bond  and  the  sureties 
thereon. 

For  other  cases,  see  Appeal  and  Error,  VI. 

b,  in  Dig.  1-52  N.  8. 
Pleading  —  damages  —  loss  of   earning 

capacity. 

3.  Loss  of  earning  capacity  by  a  farmer 
overseeing  his  own  land  and  leasehold  must 
be  pleaded  as  special  damages,  to  be  recov- 
ered in  an  action  to  recover  for  negligent 
personal  injuries. 

For  other  cases,  see  Pleading,  II.  f,  in  Dig* 

1-52  TST.  8. 
Appeal  —  error  in  evidence  —  curing  by 

Instruction. 

4.  The  admission  of  evidence  of  improper 
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element!  of  damages  in  an  action  for  per- 
sonal injuries  is  not  cured  by  the  instruc- 
tions, if  they  do  not  specify  the  items  of 
damages  to  be  eliminated,  nor  those  to  be 

included. 

For  other  cases,  see  Appeal  and  Error,  VJJ. 
k,  2,  in  Dig,  l-5t  N.  8. 

Same  —  considering       pleadings       as 
amended. 

5.  The  pleadings  cannot  be  considered  as 
amended  to  meet  evidence  erroneously  ad- 
mitted on  the  question  of  damages,  if  it  was 
admitted  over  objection,  and  no  evidence 
was  offered  to  meet  it. 

For  other  cases,  see  Pleading,  J.  n,  in  Dig. 
1-52  N.  8. 

Trial  —  admission  of  incompetence  evi- 
dence —  request  for  continuance. 

6.  A  request  for  continuance  on  the 
ground  of  surprise  is  not  necessary  upon 
the  admission  of  incompetent  evidence  over 
objection,  if  no  amendment  of  the  pleadings 
is  asked  or  permitted. 

(April  26,  1918.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Spokane  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Allen,  Winston,  A  Allen,  for 
appellant : 

Had  plaintiff  looked,  listened,  or  taken 
any  other  precaution  the  law  required  of 
him  before  reaching  the  track,  the  accident 
would  not  have  occurred. 

Scharf  v.  Spokane  A  I.  E.  R.  Co.  92  Wash. 
561,  159  Pac  797 ;  Daniels  v.  Staten  Island 
Rapid  Transit  Co.  125  N.  Y.  407,  26  N.  E. 
466;  Stewart  v.  Northern  P.  R.  Co*  96 
Wash.  486,  165  Pac.  377. 

An  automobile  driver  must  take  all  rea- 
sonable precautions  to  avoid  injury,  and 
can  never  presume  that  a  train  is  not  ap- 
proaching. 

McKinney  v.  Port  Townsend  A  P.  S.  R. 
Co.  91  Wash.  387,  158  Pac.  107;  Dern- 
berger  v.  Baltimore  &  O.  R.  Co.  234  Fed. 
405;  Bowden  v.  Walla  Walla  Valley  R.  Co. 
79  Wash.  184,  140  Pac.  549;  Aldredge  v. 
Oregon-Washington  R.  A  Nav.  Co.  79  Wash. 
349,  140  Pac.  550;  Allison  v.  Chicago,  M.  A 
St.  P.  R.  Co.  83  Wash.  591,  145  Pac.  608; 
New  York  C.  A  H.  R.  R.  Co.  v.  Maidment, 
21  L.RA.(N.S.)  794,  93  C.  C.  A.  413,  168 
Fed.  21;  Glick  v.  Cumberland  A  W.  Electric 
R.  Co.  124  Md.  308,  92  Atl.  778;  Virginia 
A  S.  W.  R.  Co.  v.  Skinner,  119  Va.  843,  89 
S.  E.  887;  Brommer  v.  Pennsylvania  Co. 
29  L.R.A.(N.S.)  924,  103  C.  C.  A.  135,  179 
Fed.  577 ;  Northern  P.  R.  Co.  v.  Tripp,  136 
C.  C.  A.  302,  220  Fed.  286;  Wachsmith  ▼. 
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Baltimore  A  O.  R  Co.  233  Pa.  465,  82  Atl. 
755,  Ann.  Cas.  1913B,  679;  Chase  v.  New 
York  C.  A  H.  R  R  Co.  208  Mass.  137,  94 
N.  E.  377;  Central  R  Co.  v.  Smalley,  61 
N.  J.  L.  277,  39  Atl.  695,  4  Am.  Neg.  Rep. 
197;  Smith  v.  Norfolk  A  W.  R.  Co.  107  Va.. 
725,  60  S.  E.  56. 

Evidence  of  plaintiff's  earning  capacity 
was  inadmissible. 

Singer  v.  Martin,  96  Wash.  231,  164  Pao. 
1105;  Fitchburg  R.  Co.  v.  Donnelly,  30 
C.  C.  A.  580,  69  U.  S.  App.  708,  87  Fed.  135; 
Gordon  v.  Northern  P.  R.  Co.  39  Mont.  571, 
104  Pac.  679,  18  Ann.  Cas.  583;  Mellor  v. 
Missouri  P.  R.  Co.  105  Mo.  455,  10  L.R.A. 
36,  16  S.  W.  849;  Chesapeake  A  O.  R  Co. 
v.  Crank,  128  Ky.  329,  16  L.R.A.(N.S.)  197, 
108  S.  W.  276;  Farrington  v.  Cheponis,  82 
Conn.  258,  73  Atl.  139;  Cleveland,  C.  C.  A 
St.  L.  R.  Co.  v.  Case,  174  Ind.  369,  91  N.  K 
238;  Union  Traction  Co.  v.  Sullivan,  38  Ind. 
App.  513,  76  N.  E.  117;  Irving  v.  Stevens- 
ville,  51  Mont.  44,  149  Pac.  483;  Illinois 
C.  R  Co.  v.  Beeler,  142  Ky.  772,  135  S.  W. 
305;  Luessen  v.  Oshkosh  Electric  Light  & 
P.  Co.  109  Wis.  94,  85  N.  W.  125;  TreaoV 
well  v.  Whittier,  80  Cal.  574,  5  L.R.A.  498, 
13  Am.  St.  Rep.  175,  22  Pac  266;  Fuqua  v. 
St.  Louis  A  S.  F.  R.  Co.  82  Kan.  315,  108 
Pac.  108,  20  Ann.  Cas.  115;  Whitlock  ▼. 
Mungiven,  36  R  I.  386,  90  Atl.  756 ;  Suther- 
land, Damages,  2d  ed.  §§  418,  421;  Horton 
v.  Seattle,  61  Wash.  301,  112  Pac.  366. 

Where  instructions  are  general  and  a 
party  desires  specific  instructions  on  some 
particular  phase  of  the  case,  it  is  his  duty 
to  ask  for  such  specific  instructions,  and  it 
is  the  duty  of  the  court  to  give  them,  and 
failure  to  give  them  is  error. 

Brown  v.  Porter,  7  Wash.  327,  34  Pac. 
1106;  Harris  v.  Brown's  Bay  Logging  Co. 
57  Wash.  14,  106  Pac.  152;  38  Cyc.  1718; 
Dallas  Consol.  Electric  Street  R.  Co.  v. 
Ison,  37  Tex.  Civ.  App.  219,  83  S.  W.  408; 
Metropolitan  Street  R.  Co.  v.  Johnson,  90 
Ga.  500,  16  S.  E.  61;  Thompson  v.  Thomp- 
son, 77  Ga.  692,  3  S.  E.  261;  West  Chicago 
Street  R.  Co.  v.  Groshon,  51  111.  App.  463; 
St.  Louis  A  S.  F.  R  Co.  v.  Crabtree,  69  Ark. 
134,  62  S.  W.  64;  Louisville  A  N.  R.  Co.  v. 
King,  131  Ky.  347,  115  S.  W.  196;  Crosby 
v.  Ritchey,  66  Neb.  336,  76  N.  W.  895; 
Campbell  v.  St.  Louis  A  Suburban  R.  Co. 
175  Mo.  161,  75  S.  W.  86;  St.  Louis  South- 
western R.  Co.  v.  Casseday,  92  Tex.  526, 
50  S.  W.  125;  Missouri,  K.  A  T.  R.  Co.  v. 
McGlamory,  89  Tex.  835,  35  S.  W.  1058; 
Western  IT.  Teleg.  Co.  v.  Morris,  44  C.  C.  A. 
350,  105  Fed.  49;  Haines  v.  Illinois  C.  R. 
Co.  41  Iowa,  227. 

When  error  is  committed  in  the  receiving 
of  evidence,  to  cure  such  error  the  evidence 
should  be  stricken;  or,  at  the  very  least, 
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there  should  be  a  plain,  clear,  and  unquali- 
fied instruction  to  the  jury  to  disregard  the 
evidence,  or  not  to  take  it  into  considera- 
tion in  allowing  damages,  or,  again,  jury 
should  be  instructed  specifically  that  no 
damages  could  be  allowed  for  loss  of  time, 
loss  of  earning  power,  or  loss  of  leases. 

Comegys  v.  American  Lumber  Co.  8  Wash. 
664,  36  Pac.  1087 ;  Kohne  v.  White,  12  Wash. 
205,  40  Pac.  794;  Berg  v.  Humptulips  Boom 
&  River  Improv.  Co.  38  Wash.  342,  80  Pac. 
528;  Grays  Harbor  Boom  Co.  v.  Lownsdale, 
54  Wash.  89,  102  Pac.  1041,  104  Pac.  267; 
State  v.  Albutt,  99  Wash.  253,  169  Pac.  584. 

Messrs.  Smith  &  Mack  and  John  Patti- 
bou,  for  respondent. 


GUIs,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  personal  injuries. 
The  facts  briefly  are  these:  Defendant's 
railway  tracks  cross  Napa  street  in  the  city 
of  Spokane,  at  its  intersection  with  Broad- 
way. Plaintiff  at  about  8:30  o'clock  on  the 
evening  of  July  22,  1916,  was  driving  his 
automobile  north  on  Napa  street.  At  the 
crossing  of  these  tracks  a  collision  occurred 
between  his  automobile  and  the  rear  end  of 
one  of  defendant's  trains,  destroying  the 
automobile  and  causing  the  injuries  to 
plaintiff  of  which  he  complains.  The  negli- 
gence alleged  was  backing  the  train  through 
a  cut  onto  the  crossing  at  a  high  rate  of 
speed,  with  no  lights  on  the  rear  end,  it 
being  dark,  and  without  giving  notice  or 
warning  of  its  approach.  Defendant  ad- 
mitted the  collision  and  the  destruction  of 
the  automobile,  denied  any  negligence  on  its 
part,  and  alleged  contributory  negligence  on 
plaintiff's  part.  At  appropriate  times  de- 
fendant moved  for  a  nonsuit,  and  for  a 
directed  verdict.  These  motions  were  de- 
nied. The  jury  returned  a  verdict  in  plain- 
tiff's favor  for  $2,600.  Defendant  moved  for 
judgment  non  obstante  veredicto,  or,  in  the 
alternative,  for  a  new  trial.  These  motions 
were  also  denied.  Judgment  was  entered 
on  the  verdict.    Defendant  appeals. 

Respondent  has  moved  to  dismiss  the  ap- 
peal on  two  grounds :  First,  that  appellant 
failed  to  file  the  record  within  the  time 
provided  by  law;  second,  that  it  failed  to 
serve  notice  of  appeal  upon  the  cost  bond 
sureties.  As  to  the  first  ground,  we  think  a 
sufficient  excuse  was  shown.  It  appears 
that  it  was  the  custom  in  Spokane  county 
to  allow  the  transcript  and  statement  of 
facts  to  remain  in  the  office  of  the  clerk  of 
the  court,  for  the  use  of  the  adverse  party 
in  the  preparation  of  his  brief;  the  clerk 
being  instructed  to  forward  all  papers  to 
this  court  when  the  briefs  have  been  pre- 
pared and  filed.    The  transcript  and  state- 
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ment  of  facts  were  so  filed  well  within  the 
time,  but  when  respondent  had  prepared  his 
brief  the  clerk,  apparently  through  an  over- 
sight, failed  to  forward  the  record  to  this 
court.  While  the  error  may  have  caused 
some  delay,  the  cause  was  advanced  on  the 
docket  of  this  court  for  one  term,  thus  mini- 
mizing such  delay.  As  to  the  second 
ground,  it  is  sufficient  to  say  that  appellant 
has  filed  in  this  court  a  written  waiver  of 
any  claim  against  the  cost  bond  and  the 
sureties  .thereon.  The  motion  to  dismiss  is 
denied. 

Appellant  has  advanced  several  claims  of 
error,  but  we  find  it  expedient  to  discuss 
only  one  of  them,  except  in  a  general  way. 
The  evidence  was  voluminous  and  sharply 
conflicting.  We  have  considered  it  with 
much  care,  but  the  conclusion  which  we 
have  reached  makes  unnecessary  an  ex- 
tended statement.  We  are  satisfied  that 
there  was  ample  evidence  to  take  the  case 
to  the  jury,  upon  the  questions  of  appel- 
lant's negligence  and  respondent's  contribu- 
tory negligence. 

Error  is  assigned  upon  the  failure  of  the 
court  to  give  certain  instructions  requested 
by  appellant.  We  have  considered  them 
carefullv  in  connection  with  all  of  the  in- 
structions  which  were  given.  We  find  that, 
in  so  far  as  they  were  proper  at  all,  they 
were  fully  covered,  in  every  material  par- 
ticular, by  the  instructions  which  were 
given.  No  exceptions  were  taken  to  the  in- 
structions given  by  the  court.  They  suffi- 
ciently covered  the  case  as  presented,  in 
every  particular  save  one,  to  which  we  shall 
hereafter  advert. 

Touching  his  loss  of  time,  earnings,  and 
earning  capacity,  respondent  was  permitted 
to  testify  that  he  was  a  farmer  operating 
his  own  land  and  certain  leaseholds,  and 
further: 

Q.  What  was  your  earning  capacity  per 
annum  prior  to  this  accident? 

Mr.  Winston:  I  object  on  the  ground 
that  it  is  incompetent  and  immaterial,  not 
within  any  of  the  issues  in  the  pleadings, 
there  being  no  allegations  in  the  complaint 
of  loss  of  earning  capacity.  (Thereupon  the 
objection  was  overruled,  and  it  was  agreed 
that  defendant  need  make  no  further  objec- 
tions to  this  line  of  testimony.) 

A.  My  earning  capacity  was  about  $1,500 
per  year.  After  the  injury  I  had  to  get  a 
man.  He  hitched  my  team  to  a  binder,  and 
it  ran  away,  so  I  had  to  hire  all  my  cutting 
done,  and  I  disposed  of  my  threshing  rig 
because  I  was  not  able  to  take  care  of  it; 
I  gave  up  the  leases  because  I  was  not  able 
to  work  and  oversee  them;  all  this,  on 
account  of  my  injuries. 
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Appellant  contends  that  this  evidence  wm 
inadmissible,  in  that  it  tended  to  prove  an 
element  of  special  damage,  of  which  there 
was  no  allegation  in  the  complaint.  Re- 
spondent insists  that  it  was  admissible  in 
proof  of  general  damages  necessarily  re- 
'  raiting  from  the  injury,  and  that,  in  any 
i  event,  its  admission,  if  error,  was  cured  by 
■       an  instruction. 

\     It  is  undoubtedly  the  law  that  a  plain* 
tiff,  under  a  general  allegation  of  damages, 
may  recover  all  such  damages  as  are  the 
natural  and  necessary  result  of  such  inju- 
ries as  are  alleged,  for  the  law  implies  their 
sequence.     2  Sutherland,  Damages,  4th  ed. 
f  418.    But  not  every  loss  which  may  result 
from  the  injury  is  a  natural  and  necessary 
result  of  the  injury.    Injury  to  business,  as 
such,  loss  of  business  profits,  as  such,  loss 
of  contemplated  contracts  or  profits  thereon, 
are  special    damages.      Where    capable    of 
proof  at  all,  they  can  only  be  proved  under 
an  allegation  of  the  specific  facts  showing 
tuch  special  damages,  and  then  only  by  com- 
petent evidence  that  they  resulted  from  the 
injury,  and  not  from  other  causes.    We  at- 
tempted to  point  out  this  distinction,  and 
mark  the  limits  of  legitimate  proof  in  the 
recent  case  of  Singer  v.  Martin,  96  Wash. 
231,  241,  164  Pac.  1106,  which  is  cited  by 
appellant.    In  that  case,  however,  the  plain- 
tiff in  his   complaint  alleged  that  he  had 
been  "compelled  to  neglect  his  business  for 
o?er  a  month."    We  held  that  this  allega- 
tion was  sufficient  to  warrant  proof  of  dam- 
ages for  loss  of  time  or  loss  of  personal 
earnings,   but  not   damages   for  injury  to 
business,  as  such,  nor  for  loss  of  business 
profits,  as  such.  The  plaintiff  was  permitted 
to  introduce  evidence  of  his  loss  of  business 
profits,  as   such,  and  the  court  instructed 
that  he  could  recover  for  loss  to  business. 
For  this  error  the  judgment  was  reversed. 
But  we  did  not  hold  that  the  allegation  of 
loss  of  time  and  of  personal  earnings  was  a 
necessary  allegation  to  a  recovery  for  such 
loss.    We  merely  remarked  that  there  was 
such  an  allegation  in  the  complaint  there 
involved.     In  the  case  of  Horton  v.  Seattle, 
61  Wash.  301,  112  Pac.  366,  we  intimated, 
without  deciding,  that  evidence  of  loss  of 
earning  capacity  was  inadmissible  under  a 
complaint  which  failed  to  allege  such  loss, 
but  held  that  the  evidence  there  admitted 
was  little  more  than  an  incidental  reference 
to  such  loss,  not  followed  up  by  any  attempt 
to  prove  any  loss  of  time;  hence,  was  not 
prejudicial.    We  have  been  cited  to  no  de- 
cision of  this  court  directly  passing  upon 
the  question  here  involved,  and  recall  none. 
The  decisions  from  other  jurisdictions  are 
hopelessly  divided.    Many  courts  hold  that 
damage  through  loss  of  time,  impaired  earn* 


ing  capacity,  or  interference  with  work  are 
such  necessary  results  of  personal  injury  as 
to  be  capable  of  proof  without  being  specifi- 
cally pleaded,  especially  when  the  disability 
is  total  or  the  injury  permanent.  For  ex- 
amples, see  Murdock  v.  New  York  k  B. 
Dispatch  Exp.  Co.  167  Mass.  649,  46  N.  E. 
67,  1  Am.  Neg.  Rep.  263;  Palmer  v.  Winona 
R.  &  Light  Co.  83  Minn.  85,  86  N.  W.  Ml; 
Terre  Haute  Electric  Co.  v.  Watson,  33  Ind. 
App.  124,  70  N.  E.  993;  Missouri,  K.  A  T. 
R.  Co.  v.  Johnson,  —  Tex.  Civ.  App.  — , 
37  S.  W.  771;  Bailey  v.  Centerville,  108 
Iowa,  20,  78  N.  W.  831.  Others,  perhaps  a 
greater  number,  hold  that  Buch  damages 
are  to  be  regarded  as  special,  provable  only 
when  specifically  averred.  For  examples, 
see  Union  Traction  Co.  v.  Sullivan,  38  Ind. 
App.  513,  76  N.  E.  116;  Mellor  v.  Missouri 
P.  R.  Co.  105  Mo.  455,  10  L.R.A.  36,  18 
S.  W.  849;  Farrington  v.  Cheponis,  82  Conn. 
258,  73  Atl.  139;  Chesapeake  &  O.  R.  Co. 
v.  Crank,  128  Ky.  329,  16  L.R.A.(N.S.)  197, 
108  S.  W.  276;  Irving  v.  Stevensville,  51 
Mont.  44,  149  Pac.  483;  Illinois  C.  R.  Co. 
v.  Beeler,  142  Ky.  772,  135  S.  W.  305;  Fitch- 
burg  R.  Co.  v.  Donnelly,  30  C.  C.  A.  580, 
59  U.  S.  App.  708,  87  Fed.  135. 

But,  whatever  may  be  the  correct  rule  in 
case  of  injuries  to  laborers,  ordinary  me- 
chanics and  the  like,  whose  earnings  may 
be  said  to  be  standardized,  and  hence  pre- 
sumably known  to  the  other  party  without 
averment  (Stowe  v.  La  Conner  Trading  & 
Transp.  Co.  39  Wash.  28,  80  Pac.  856,  81 
Pac.  97),  it  seems  to  us  that  the  rule  last 
above  noted  should  apply  in  cases  where  the 
value  of  lost  time  or  lost  earnings  of  the 
injured  person  is  dependent  upon  peculiar 
conditions.  When  the  consequences  of  an 
injury  are  peculiar  to  the  circumstances, 
condition,  or  affairs  of  the  injured  person, 
the  law  cannot  imply  damages  simply  from 
the  act  causing  the  injury  (Tomlinson  v. 
Derby,  43  Conn.  562,  567).  Loss  of  earn- 
ings in  a  special  employment  business,  or 
profession,  or  from  any  peculiar  condition 
of  the  injured  person,  therefore,  cannot  be 
proved  without  being  alleged.  For  illus- 
trative cases,  see  Luessen  v.  Oshkosh  Elec- 
tric Light  &  P.  Co.  109  Wis.  94,  85  N.  W. 
124,  125;  Rush  v.  Metropolitan  Street  R. 
Co.  157  Mo.  App.  504,  137  S.  W.  1029;  Hart 
v.  Metropolitan  Street  R.  Co.  121  App.  Div. 
732,  106  N.  Y.  Supp.  494;  Uransky  v.  Dry 
Dock,  E.  B.  &  B.  R.  Co.  1 18  N.  Y.  304,  16  Am. 
St.  Rep.  759,  23  N*.  E.  451 ;  Mellwitz  v.  Man- 
hattan R.  Co.  69  Hun,  622,  143  K  Y.  S.  R. 
354,  17  N.  Y.  Supp.  112;  Smith  v.  Whittle- 
sey, 79  Conn.  189,  63  Atl.  10S5,  7  Ann.  Cas. 
114;  Baldwin  v.  Western  R.  Corp.  4  Gray, 
333;  Heiser  v.  Loomis,  47  Mich.  16,  10  N.  W. 
60;  Joslin  v.  Grand  Rapids  Ice  Co.  60  Mich. 
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516,  45  Am.  Rep.  54,  15  N.  W.  887;  Louis- 
ville &  N.  R.  Co.  v.  Reynolds,  24  Ky.  L.  Rep. 
1402,  71  S.  W.  616. 

Respondent  was  not  a  mere  farm  hand. 
He  was  a  farmer,  overseeing  the  operations 
on  his  own  land,  and  other  lands  held  by 
him  under  leases.  The  value  of  his  time 
and  the  extent  of  his  personal  earnings  were 
necessarily  dependent  on  conditions  peculiar 
to  himself,  which  could  not  be  anticipated 
by  the  appellant.  His  own  testimony  made 
this  plain.  Appellant  was  entitled  to  no- 
tice not  only  of  the  extent  of  his  claim  of 
damages,  but  for  what  the  damages  were 
claimed.  In  this  respect,  the  complaint  was 
actually  misleading.  In  it  he  enumerated 
certain  specific  injuries  to  his  person,  al- 
leged intense  past  and  present  pain  and  suf- 
fering and  probable  future  pain  and  suffer- 
ing, and  claimed  damages,  "by  reason  of 
said  injuries  to  his  person,"  in  the  sum  of 
$15,000,  and,  for  the  destruction  of  his  au- 
tomobile, $800.  There  was  not  even  an  alle- 
gation of  loss  of  time.  Aside  from  the  loss 
of  the  automobile,  the  complaint,  fairly  con- 
strued, was  a  claim  for  damages  for  physi- 
cal pain  and  suffering  alone,  resulting  from 
the  specified  injuries.  As  said  by  the  su- 
preme court  of  Florida  in  Jacksonville  Elec- 
tric Co.  v.  Batchis,  54  Fla.  192,  196,  197, 
44  So.  934 :  "If  the  loss  to  plaintiff  of  earn- 
ings in  her  occupation  was  a  direct,  natural, 
and  necessary  result  of  the  injury  com- 
plained of,  so  as  to  be  covered  by  an  allega- 
tion of  general  damages,  there  is  no  general 
allegation  of  damages  in  excess  of  the  spe- 
cial damages  claimed,  and  such  damages  are 
not  specifically  alleged.  Loss  of  earnings 
cannot  fairly  be  included  in  any  damage 
stated,  and  cannot  be  clearly  inferred  from 
any  facts  alleged  in  the  declaration.  The 
allegations  of  damage  because  of  injuries 
and  pain  and  suffering  clearly  refer  to  in- 
juries to  the  person,  and  not  to  pecuniary 
losses.  Loss  of  earnings  is. not  fairly  in- 
cluded in  or  plainly  inferable  from  the  alle- 
gation of  damages  for  rent  paid  for  plain- 
tiff's place  of  business,  which  she  was  com- 
pelled to  keep  closed  during  her  confinement 
in  her  room  for  two  weeks.  The  objection 
to  testimony  as  to  losses  by  plaintiff  of 
earnings  in  her  occupation  should  have  been 
sustained  in  view  of  the  allegations  of  the 
declaration." 

We  are  convinced  that  the  allegations  of 
the  complaint  in  the  case  before  us  were  in- 
sufficient soundly  to  permit  the  admission 
of  the  evidence  under  discussion  for  any 
purpose. 

Was  the  error  cured  by  the  instruction 
of  the  court  touching  the  measure  of  dam- 
ages? We  think  not.  When  the  court  by 
it*  instructions  either   (1)  in  terms  elimi- 


nates from  consideration  specified  improp- 
erly admitted  evidence  of  special  damages 
(Gallagher  v.  Buckley,  31  Wash.  380,  72 
Pac.  79),  or  (2)  in  terms  confines  the  re- 
covery to  the  specific  proper  items  of  dam- 
ages (McCormick  v.  Tappendorf,  51  Wash. 
312,  99  Pac  2),  error  in  the  admission  of 
the  evidence  of  the  improper  items  is  cured. 
It  will  then  be  presumed  that  no  prejudice 
has  resulted  from  its  admission.  But  when 
the  instructions  neither  specify  the  items 
of  damage  to  be  eliminated,  nor  the  items  of 
damage  to  be  included  in  the  jury's  consid- 
eration, the  admission  of  evidence  of  im- 
proper items  is  not  cured.  In  such  a  ease, 
no  court  can  assume  that  prejudice  did  not 
result.  Chesapeake  &  0.  R.  Co.  v.  Crank, 
128  Ky.  329,  16  LJLA-(N.S.)  197,  108  S.  W. 
276. 

"When  incompetent  evidence  is  errone- 
ously permitted  to  go  to  a  jury,  and  an 
attempt  is  subsequently  made  to  withdraw 
it  from  their  consideration,  the  direction  of 
the  court  should  be  plain  and  specific,  if  the 
harm  done  is  to  be  avoided.  We  must  not 
be  unmindful  of  the  fact  that  instructions 
are  addressed  to  a  jury  of  laymen,  not  to 
trained  legal  minds.  The  question  is  not 
whether  the  court  would  have  disregarded 
the  offending  testimony,  but  is  it  certain 
that  the  jury  has  done  so."  State  v.  Albutt, 
99  Wash.  253,  169  Pac.  584. 

See  also  Grays  Harbor  Boom  Co.  v. 
Lownsdale,  54  Wash.  83,  89,  102  Pac.  1041, 
104  Pac  267. 

The  only  instruction  which  it  is  claimed 
excluded  this  objectionable  evidence  from 
the  consideration  of  the  jury  was  insuffi- 
cient, we  think,  for  that  purpose.    It  reads: 

"In  the  event  you  find  from  the  evidence 
that  the  plaintiff  is  entitled  to  recover,  then 
I  instruct  you  that  he  is  entitled  to  recover 
only  such  an  amount  as  you  find,  from  a 
fair  preponderance  of  the  evidence,  will 
fairly  and  honestly  compensate  him  for  the 
personal  injuries  that  lie  himself  has  sus- 
tained, if  any,  for  the  damage,  if  any,  to 
his  automobile.  You  are  not  at  liberty  to 
allow  exemplary  damages,  that  is,  damages 
by  way  of  punishment  or  smart  money.  In 
the  event  you  find  in  favor  of  the  plaintiff, 
then  the  amount  of  your  verdict  cannot  ex- 
ceed the  sum  of  $15,800,  or  the  sum  of 
$15,000  for  the  injuries  sustained  by  the 
plaintiff,  if  you  find  plaintiff  to  have  sus- 
tained any  injuries,  and  $800  for  the  injury 
or  destruction  of  plaintiff's  automobile,  if 
you  find  the  same  to  have  been  injured  or 
destroyed." 

It  neither,  in  terms,  excluded  the  objec- 
tionable evidence  from  the  jury's  considera- 
tion, nor  indicated  what  items  of  damages 
to  respondent  could  properly  be  considered 
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if  resulting  from  the  "personal  injuries 
that  he  himself  has  sustained,  if  any."  On 
its  face,  the  purpose  of  this  instruction  was 
to  limit  the  recovery  to  compensatory  as  dis- 
tinguished from  exemplary  damages.  That 
at  least  was  its  salient  tendency.  The  of- 
fending evidence  having  been  admitted  over 
the  specific  objection  that  it  was  outside 
the  issues,  the  jury  could  only  infer  that  the 
court  held  it  admissible  for  the  purpose  of 
augmenting  the  damages.  There  was  noth- 
ing in  the  instruction  calculated  to  remove 
that  impression  from  the  mind  of  the  lay- 
man, however  intelligent. 

This  is  not  a  case  in  which  we  are  at 
liberty  to  treat  the  pleadings  as  amended 
to  conform  to  the  proof.  Though  we  have 
held  that,  where  a  case  was  tried  upon  an 
issue  not  properly  within  the  pleadings,  we 
will  treat  the  pleadings  as  amended  to  con- 
form to  the  proof,  no  such  case  is  presented 
here.  This  can  be  soundly  done  only  where 
the  evidence  was  admitted  without  objec- 
tion, or  where  the  objecting  party  has  met 
the  issue  with  evidence,  under  such  circum- 
stances that  he  may  be  said  to  have  waived 
objection.    Any  other  view  would  make 


an  objection  to  improper  evidence  a  useless 
formality.  Nor  was  appellant  required  to 
claim  surprise  and  ask  for  a  continuance. 
Obviously  such  a  claim  and  request  would 
have  been  unavailing.  The  court  had  al- 
ready ruled  that  the  evidence  offered  was 
within  the  issues.  The  natural  response  to 
a  claim  of  surprise  would  have  been  that 
the  claim  was  unfounded,  and  doubtless  for 
that  reason  a  continuance  would  have  been 
denied.  It  is  only  where  an  amendment  is 
asked  and  permitted  that  it  is  incumbent 
upon  the  other  party  to  ask  for  a  continu- 
ance on  the  ground  of  surprise.  It  would 
be  an  absurdity  to  hold  that  an  objection 
to  improper  evidence,  to  be  availing,  must 
be  fortified  by  the  idle  formality  of  a  re- 
quest for  a  continuance,  where  no  amend- 
ment was  asked  for  or  made. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial,  with  direction 
to  permit  respondent  to  amend  his  pleadings 
if  he  so  desires. 

Webster,  Mount,  Holcomb,  and  Chad- 
wick,  JJ.,  concur. 


riTITED     STATES    CIRCUIT    COURT 
OP  APPEAIiS,  FOURTH  CIRCUIT. 

J.  W.  HORNER,  Bankrupt,  Appt., 

v. 

S.  G.  HAMNER,  Trustee. 

(249  Fed.  134.) 

Judgment  —  res     adjudicata  —  charac- 
ter of  defendant's  liability. 

1.  A  judgment  against  a  partnership  on 
s  promissory  note  and  one  of  its  members 
as  indorser  is  res  adjudicata  only  as  to  his 
liability  as  indorser,  where  the  holder  did 
not  know  at  the  time  of  the  judgment  that 
the  indorser  was  a  member  of  the  firm, 
for  other  cases,  see  Judgment,  II.  d,  6,  in 

Dig.  1-52  N.  B. 

Bankruptcy  —  effect  of  filing  schedule. 

2.  In  a  voluntary  proceeding  in  bank- 
ruptcy by  a  member  of  a  partnership,  a 
schedule  filed  in  a  proceeding  against  the 
partnership,  in  the  filing  of  which  the  pres- 
ent petitioner  had  no  part,  has  no  force 
upon  the  question  whether  or  not  scheduled 
debts  were  in  fact  debts  of  the  partnership, 
other  than  mere  evidence  of  the  truth  of  the 
statement. 

for  other  cases,  see  Bankruptcy,  I.  in  Dig, 
M2  N.  8. 

Note.  —  As  to  discharge  of  partnership 
liability  in  individual  bankruptcy  proceed- 
ings, see  annotation  following  this  case, 
post,  470,  and  references  therein  to  anno- 
tation on  related  questions. 


Judgment  —  res  adjudicata  —  schedul- 
ing debt  in  bankruptcy  proceeding. 

3.  The  scheduling  by  a  member  of  a  part- 
nership in  a  voluntary  proceeding  in  bank- 
ruptcy of  an  alleged  claim  against  the  part- 
nership as  his  debt  does  not,  on  the  prin- 
ciple of  res  adjudicata,  establish  that  such 
is  the  fact,  even  in  that  proceeding. 

For.  other  cases,  see  Bankruptcy,  I.  in  Dig. 
1-52  N.  8. 

Bankruptcy  —  right  of  petitioner  to  dis- 
charge. 

4.  A  member  of  a  partnership  is  not  pre- 
cluded, by  failure  of  the  partnership  to  ask 
for  discharge  in  a  bankruptcy  proceeding 
against  it,  from  asking  for  discharge  from 
liability  for  partnership  debts,  in  a  volun- 
tary bankruptcy  proceeding  instituted  on 
his  own  behalf. 

For  other  cases,  see  Bankruptcy,  I;  V.  in 
Dig.  1-62  N.  8. 

(February  5,  1918.) 

APPEAL  by  petitioner  from  an  order  of 
the  District  Court  of  the  United  States 
for  the  Western  District  of  Virginia  in  his 
favor  in  part  only,  in  a  proceeding  for  a 
discharge  in  bankruptcy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Pritchard  and  Knapp,  Cir- 
cuit Judges,  and  Connor,  District  Judge. 

Mr.  A.  S.  Hester,  for  appellant: 

Horner's  failure  to  apply  in  the  involun- 
tary proceedings  against  the  firm  only,  for 
his  discharge  within  the  time  given  by  the 
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acts,  and  get  his  discharge  from  the  debts 
of  S.  G.  Hamner,  trustee,  filed  in  such  pro- 
ceedings, would  not  estop  him  from  asking 
for  his  discharge  as  to  his  debt  in  the  vol- 
untary proceeding. 

Hughes  v.  United  States,  4  Wall.  236,  IS 
L.  ed.  304;  Southern  P.  R.  Co.  v.  United 
States,  168  U.  S.  24,  51,  42  L.  ed.  368,  377, 
18  Sup.  Ct.  Rep.  18;  9  Enc.  PI.  &  Pr.  616; 
Bank  of  United  States  v.  Beverly,  1  How. 
151,  11  L.  ed.  82;  Russell  v.  Place,  94  U.  S. 
608,  24  L.  ed.  215. 

The  interest  of  J.  W.  Horner  in  the  firm 
assets,  only,  was  affected  by  the  adjudica- 
tion of  the  Dearing  Furniture  Company  a 
bankrupt,  and  therefore  could  not  become 
res  ad  judicata  as  to  his  individual  petition 
and  discharge  as  a  bankrupt. 

McNutt  v.  Trodgen,  29  W.  Va.  469,  2 
S.  E.  328;  Re  Forbes,  128  Fed.  140;  Fran- 
cis v.  McNeal,  228  U.  S.  702,  57  L.  ed.  1031, 
L.R.A.1915E,  706,  33  Sup.  Ct.  Rep.  701; 
Vaccaro  v.  Security  Bank,  43  C.  C.  A.  279, 
103  Fed.  442;  Re  Hale,  107  Fed.  432;  Re 
Bertenshaw,  17  L.R.A.(N.S.)  890,  85  CCA. 
61,  157  Fed.  363,  13  Am.  Cas.  986;  Reming- 
ton, Bankr.  p.  1464,  §  2420;  Loveland, 
Bankr.  p.  306;  Bacon  v.  Buffalo  Cold  Stor- 
age Co.  113  C.  C  A.  358,  193  Fed.  34. 

Mr.  J.  Easley  Edmunds,  Jr.,  for  ap- 
pellee: 

The  failure  of  a  bankrupt  to  apply  for  a 
discharge  within  the  time  limited  (eighteen 
months  from  the  date  of  the  adjudication) 
has  the  same  effect  as  a  denial  of  a  dis- 
charge from  the  debts  provable  in  that  pro- 
ceeding, and  prevents  him  from  afterwards 
getting  a  discharge  from  those  same  debts 
in  a  subsequent  proceeding. 

Re  Bacon,  113  C  C.  A.  358,  193  Fed.  34; 
Collier,  Bankr.  8th  ed.  259,  9th  ed.  318; 
Remington,  Bankr.  2d  ed.  §  2436;  Re  Wein- 
traub,  133  Fed.  1000;  Re  Pullian,  171  Fed. 
595;  Re  Schnabel,  166  Fed.  383;  Pollet  v. 
Cosel,  30  L.R.A.(N.S.)  1164,  103  C  C  A.  68, 
179  Fed.  488;  Re  Springer,  199  Fed.  294; 
Kuntz  v.  Young,  65  C  C  A.  477,  131  Fed. 
719;  Re  Elby,  157  Fed.  935;  Re  Bramlett, 
161  Fed.  588;  Re  Kuffler,  80  C  C  A.  508, 
151  Fed.  12;  Re  Silverman,  85  C  C.  A.  224, 
157  Fed.  675;  Von  Borries,  168  Fed.  718; 
Re  Richter,  190  Fed.  905;  Re  Loughran,  215 
Fed.  271. 

The  debt  of  the  appellee  was  a  partner- 
ship debt,  and,  as  such,  provable  in  the  first 
bankruptcy  proceeding. 

Re  Weisenberg,  131  Fed.  517. 

Where  only  the  firm  is  adjudicated  bank- 
rupt, and  not  the  individual  members  also, 
the  estates  of  the  individual  members  are 
involved,  and  should  be  administered  in 
bankruptcy. 

Remington,  Bankr.  2d  ed.  §  65;  Re  Ber- 


tenshaw, 17  L.R.A.(N.S.)   890,  85  C.  C.  A. 
61,  167  Fed.  363,  13  Ann.  Cas.  986. 

Connor,  District  Judge,  delivered  the 
opinion  of  the  court: 

While  the  transcript  does  not  disclose 
specific  findings  of  fact,  the  objection  and 
specifications  to  appellant's  petition  for  dis- 
charge, and  the  answer  thereto,  disclose  the 
following  case: 

Prior  to  April  28,  1914,  the  Weaver  Fur- 
niture Company,  a  corporation,  was  oper- 
ated by   appellant   J.    W.    Horner.      Some 
time  prior  to  that  date,  counsel  was  em- 
ployed   for    the    purpose    of    securing    an 
amendment   to   the   charter,   changing  the 
name   of   the   corporation   to   the   People's 
Furniture  Company.     Acting  upon  the  ad- 
vice  of   the  attorney,   stationery   carrying 
the  name,  The  People's  Furniture  Company, 
was  used  by  the  managers  of  the  corpora- 
tion, although   the  charter  had   not   been 
amended,  as  they  supposed.     On  April  28, 
1914,  appellant  sold  his  entire  stock  in  said 
corporation   to   R.   A.    Dearing   and    C.   S. 
Dearing,  and  received  in  payment  therefor, 
one  note  for  $254.60,  signed  "The  People's 
Furniture  Co.,  Inc.,  by  R.  A.  Dearing,  Secy, 
and  Treas.,"  and  one  other  note  for  $366.67, 
signed  "R.  A.  Dearing  and  C.  S.  Dearing." 
Those  notes  were  indorsed  by  appellant  to 
appellee,  "as  attorney,"  in  payment  of  cer- 
tain   debts    which    he    held    for    collection 
against   the   People's   Furniture    Company. 
After  the  purchase  of  appellant's  stock  by 
R.  A.  and  C  S.  Dearing,  they  changed  the 
name  of  the  company  to  the  Dearing  Fur- 
niture Company,  and  it  so  continued  until 
November  6,   1914.     It  appears  from   the 
record  that,  at  the  October  term,   1914,  of 
the  corporation  court  of  Lynchburg,  appel- 
lee recovered  judgment  against  the  Dearing 
Furniture   Company   and    appellant    J.    W. 
Horner,  on  the  two  notes  in  controversy. 

On  November  6,  1914,  "the  Dearing  Fur- 
niture Company,  composed  of  R.  A.  Dear- 
ing, C  S.  Dearing,  and  J.  W.  Horner,  was 
adjudicated  a  bankrupt,"  upon  the  petition 
of  certain  creditors  of  said  company. 
Neither  the  Dearing  Furniture  Company 
nor  either  of  the  partners  applied  for  a  dis- 
charge. Appellee  says:  "In  the  schedule 
filed  in  the  said  bankruptcy  proceedings  by 
R.  A.  Dearing,  he  listed  the  debt  due  your 
respondent  as  trustee,  as  one  of  the  firm 
debts.  Your  respondent  did  not  know,  un- 
til that  time,  that  the  said  J.  W.  Horner 
was  a  partner  in  said  firm,  but,  being  in- 
formed of  this  fact,  he  filed  proof  of  his 
said  claim  in  the  said  bankruptcy  pro- 
ceedings." 

Appellant  says  that  "he  sold  his   entire 
stock"  in  the  People's  Furniture  Company, 
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and  received  the  notes  in  payment;  that  he 
then  had  no  interest  in  the  said  company, 
that  some  time  afterwards,  in  the  year 
1914,  he  purchased  or  acquired  some  four 
shires  of  stock  in  the  Bearing  Furniture 
Company,  which  he  continued  to  hold  up  to 
the  filing  of  the  bankruptcy  proceedings, 
October  17,  1914. 

In  view  of   this   statement   of  appellee 
that  he  did  not  know  that  appellant  was  a 
member  of  the  company  until  the  schedule 
in  the  involuntary  proceeding  was  tiled,  it 
is  manifest  that,  in  the  judgment  which  he 
recovered   against    the    Dearing    Furniture 
Company,  and  Horner,  at  the  October  term 
of  the  court,  the  latter  was  liable,  not  as  a 
partner,  but   as   indorser.     Appellee    Bay  a 
that  appellant,  when  he  sold  to  the  Dear- 
ings,  "retained  a  small  interest."    There  is 
no  evidence,   nor   finding  in    this   respect. 
Appellant  took  no  part  in  filing  the  sched- 
ules. 

On  October  6,   1916,  appellant  filed  his 
Tohuitary    petition    and    was    adjudicated 
bankrupt  in  the  district  court  for  the  west- 
ern district  of  Virginia.     He  scheduled  the 
judgments    obtained    by    appellee    on    the 
notes  in   controversy,    and    several    debts, 
with  the  following  statement:    "The  claims 
hereinafter  mentioned  and  attached  hereto 
•  .   .    are  the  same  that  were  filed  by  the 
Dearing  Furniture  Company,  in  response  to 
tie  adjudication    of    the    company,    being 
bankrupt,    in    the    petition    of    Mamie    J. 
Backer  and  others  against  the  Dearing  Fut- 
niture  Company,  Incorporated,  a   partner- 
ship composed  of  R.  A.  Dearing,  C.  8.  Dear- 
ing, and  J.  W.  Horner,  which  adjudication 
was  of  November  6,   1914,  in   which  the 
judge  of  the  district  court  of  the  western 
district  of  Virginia,  adjudicated  the  Dear- 
ing Furniture  Company,  a  partnership  com- 
posed of  R.  A.  Dearing,  C.  S.  Dearing,  and 
J.  W.  Horner,  a  bankrupt,  and  the  indi- 
vidual members  of  said  partnership  not  be- 
in*  mentioned  or  adjudicated  bankrupts  in 
»id  order,  .which  claims  are  as  follows,  to 
wit." 

No  part  of  the  record  in  that  proceeding 
was  introduced  in  this  proceeding.  It  is 
conceded  that  the  Dearing  Furniture  Com- 
pany, and  not  the  individual  partners,  was 
adjudicated  "a  bankrupt."  On  April  18, 
1917,  appellant  filed  his  petition  for  a  dis- 
charge "from  all  debts  provable  against  his 
estate  under  Baid  Bankrupt  Acts,  except 
«nch  debts  as  are  excepted  by  law  from 
such  discharge."  Appellee  filed  objections 
to  the  granting  of  the  petition,  as  to  all 
•Hts  which  were  provable  in  the  involun- 
tary proceeding  against  the  Dearing  Furni- 
ture Company.  The  district  judge  granted 
to  appellant  a   discharge  from  all  debts 

ULA.1918E. 


provable  against  him,  August  SI,  1916,  ex- 
cepting "the  two  claims  of  appellee,  which 
are  specifically  described,  being  the  claims 
evidenced  by  the  judgments  recovered  on 
the  notes  referred  to."  To  this  exception 
appellant  assigns  error,  and  appeals. 

Were  the  notes  held  by  appellee  debts  of 
either  the  People's  Furniture  Company,  or 
its  successor,  the  Dearing  Furniture  Com- 
pany, at  the  date  of  the  adjudication  of  the 
latter?  Does  the  failure  of  the  Dearing 
Furniture  Company  to  apply  for  a  dis- 
charge in  the  involuntary  proceeding  against 
it,  bar  his  petition  for  a  discharge  in  this 
proceeding  from  his  individual  liability,  on 
account  of  the  debts  of  the  company? 

While  the  facts  upon  which  the  order 
appealed  from  is  based  aTe  not  found,  we 
assume  that  the  district  judge  based  his 
conclusions  upon  the  objections  and  answer. 
The  burden  of  proof  was  upon  the  appellee, 
to  establish  the  truth  of  his  specifications. 
The  appellee  insists  that,  upon  the  record, 
appellant  is  estopped  to  deny  that  the  notes 
held  by  him,  and  the  judgments  thereon,  are 
the  debts  of  the  Dearing  Furniture  Com- 
pany, and  that  he  is  bound  therefor  as  a 
partner;  that  these  facts  are  res  adjudicata. 
It  is  manifest  that  these  notes  were  not, 
when  contracted,  the  debts  of  the  People's 
Furniture  Company.  It  is  true  that  the 
name  of  the  company  is  signed  to  one  of 
the  notes.  The  other  is  signed  by  the 
Dealings.  It  is  difficult  to  Bee  how  the 
purchase  price  of  the  stock  of  the  company, 
bought  by  the  individuals,  can  be  made  a 
liability  of  the  company.  If  Horner,  as 
suggested,  retained  an  interest  in  the  com- 
pany, it  is  difficult  to  understand  why  he 
was  willing  to  have  the  purchase  money  for 
the  interest  which  he  was  selling  made  a 
liability  of  the  company,  thereby  becoming 
individually  liable  for  the  debt  due  to  him- 
self. It  is  probable  from  what  appears  that, 
acting  under  the  advice  of  counsel,  the  par- 
ties supposed  that  the  People's  Furniture 
Company  was  a  corporation,  that  is,  the 
Weaver  Furniture  Company  under  the  new 
name.  Horner  seems  to  have  become  en- 
tangled in  a  medley  of  errors.  After  selling 
his  stock  and,  in  the  present  proceedings, 
surrendering  his  individual  property,  he 
findB  himself  held  liable,  without  possibility 
of  release,  from  notes  which  he  accepted  in 
payment  therefor,  because  the  Dearing  Fur- 
niture Company  did  not  apply  for  a  dis- 
charge. This  contention  challenges  careful 
investigation.  The  first  judicial  decision 
which  the  record  discloses  is  that  of  the  cor- 
poration court  of  Lynchburg,  in  October, 
Id  14,  when  the  appellee  recovered  judgment 
on  the  notes,  against  the  People's  Furniture 
Company  and  J.   W.  Horner,  as  indoraer. 
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This  we  must  assume,  because  appellee  says 
that,  at  that  time,  he  did  not  know  that 
J.  W.  Horner  was  a  partner.  This  judg- 
ment is  not  therefore  res  judicata  as  to  any 
other  liability  of  Horner  than  an  indorser. 

It  is  said,  however,  that  R.  A.  Dearing,  in 
the  involuntary  proceeding  in  bankruptcy 
against  the  Dearing  Furniture  Company, 
scheduled  the  notes  as  the  debts  of  the  com- 
pany. That  J.  W.  Horner  was  a  party  to 
that  proceeding,  and  is  estopped  to  deny  the 
truth  of  the  statement  of  R.  A.  Dearing. 
Horner  sayB  that  he  took  no  part  in  the 
proceeding,  or  filing  the  schedules.  It  is 
manifest  that  this  is  true.  Filing  the  sched- 
ule in  a  proceeding  in  bankruptcy  is  -an  ex 
parte  act  on  the  part  of  the  bankrupt,  and, 
in  that  proceeding,  is  a  solemn  admission 
which,  unless  corrected,  binds  him.  It  is  in 
no  proper  sense  res  judicata,  either  as  to 
creditors  or  the  bankrupt.  Certainly,  in 
another  and  independent  proceeding,  it  has 
no  other  force  against  the  bankrupt  than 
evidence  of  the  truth  of  the  statement. 

Appellant    in   this    proceeding   schedules 
this,  with  other  debts  of  the  Dearing  Furni- 
ture Company,  stating  his  reason  for  doing 
so.    He  was  evidently  acting  under  the  ad- 
vice of  counsel,  and  for  the  manifest  pur- 
pose of  complying  with  the  requirements  of 
the   statute.     His   action   in   this   respect, 
while  entirely   proper   for  the   purpose  of 
giving  to  the  court,  its  officers,  and  his  other 
creditors  notice  of  the  debts  which  he  owed, 
entitled  to  share  in  the  distribution  of  his 
assets,  is  not  in  any  sense  res  judicata;  it 
is  not  the  judgment  of  the  court.    It  is  by 
no  means  clear  that  appellee  was  entitled, 
in  the  involuntary  proceeding  against  the 
company,  to  prove  the  debt  which  he  held 
against  the  members,  and  share  in  the  dis- 
tribution of  the  partnership  assets.    While 
one  of  them  purported  to  be  the  debt  of  the 
company,  it  Was  competent  for  the  trustee 
or  creditors  of  the  company,  to  show  by 
parol  evidence  that  it  was  given  for  the 
benefit  of  the  Dearings,  and  not  of  the  com- 
pany; the  other  note  does  not  purport  to  be 
the  debt  of  the  company.     There  iB  a  sug- 
gestion, but  no  proof,  that  the  Dearing  Com- 
pany  assumed   the   debts   of   the   People's 
Company.     This  did   not   confer  any  new 
right  upon  the  holder  of  the  notes  against 
the  Dearing  Company.    Assuming  that  the 
notes  were  the  debts  of  the  Dearings,  and 
that,  after  their  execution,  Horner  became 
a  partner  in  the  People's  Company,  we  are 
unable  to  perceive  how  he  became  liable  for 
the  notes,  otherwise  than  as  indorser.    R.  A. 
Dearing,  whose  interest  it  was  to  do  so,  hav- 
ing scheduled  appellee's  debt  as  partnership 
liabilities,  he  was  permitted  to  prove  and 
share  in  the  distribution  of  the  assets,  and 


now  proves  against  Honor  individually,  as 
he  is  clearly  entitled  to  do  on  his  liability 
as  indorser  of  the  notes,  and  objects  to  his 
discharge  because,  as  he  alleges,  of  his  lia- 
bility as  a  partner  of  the  People's  Furniture 
Company. 

Conceding  pro  hac  vice  such  liability,  the 
question  is  presented  whether,  because  of 
the  failure  of  the  Dearing  Furniture  Com- 
pany to  apply  for  a  discharge  in  the  pro- 
ceedings against  it,  he  is  barred  quoad  this 
debt  of  a  discharge  in  this  proceeding.  It 
may  be  conceded  that  a  failure  to  apply  for 
a  discharge  has  the  same  force  and  effect  as 
if  the  discharge  in  that  proceeding  had  been 
denied.  It  is  so  uniformly  held.  Collier, 
Bankr.  11th  ed.  347;  Re  Springer  (D.  C.) 
199  Fed.  294. 

This,  however,  is  not  determinative  of  the 
question  presented  upon  this  record.  The 
question  relating  to  the  effect  of  an  adjudi- 
cation of  a  partnership,  but  not  of  the  indi- 
vidual partners,  has  given  the  courts  much 
concern.  It  is  conceded  that  the  decisions 
are  not  uniform.  The  conclusion  at  which 
Mr.  Collier  has  arrived,  after  a  careful  ex- 
amination of  the  decisions,  is  "that  it  is 
difficult  to  declare  a  rule  based  upon  the 
majority  of  the  cases.  A  very  unsatisfac- 
tory conflict  exists  among  the  authorities." 
Collier,  Bankr.  11th  ed.  181. 

That  a  partnership  is  a  "person,"  who 
may  be  adjudged  a  bankrupt,  either  in  a 
voluntary  or  involuntary  proceeding,  is 
clear;  it  is  so  declared  in  the  act.  Bank- 
ruptcy Act,  §  1.  This  is  based  upon  and  re- 
sults from  the  "partnership  entity"  doctrine 
recognized  by  Bankruptcy  Act  1898,  §  5. 
That  an  adjudication  may  be  made  of  the 
partnership,  as  distinguished  from  and  ex- 
clusive of  the  individuals  composing  it.  Col- 
lier, Bankr.  11th  ed.  181,  and  cases  cited. 

This  was  done  in  the  proceeding  against 
the  Dearing  Furniture  Company;  the  indi- 
vidual members  were  not  adjudged  bank- 
rupt. The  company  was  the  "person" 
adjudged  bankrupt.  It  is  insisted  that, 
because  appellant  did  not  apply  for  a  dis- 
charge in  that  case  from  his  personal 
individual  liability  on  account  of  the  part- 
nership debts,  he  is  estopped  from  doing 
so  in  this  proceeding.  That  the  Bankruptcy 
Act  of  1898  recognizes  a  partnership  as  a 
legal  entity,  a  "person,"  which  owns  prop- 
erty and  owes  debts,  as  distinguished  from 
the  individual  partners,  is  unquestionably 
true.  Bankruptcy  Act,  §  6.  The  partner- 
ship creditors  appoint  the  trustee,  the  part- 
nership estate  is  administered  separately 
from  the  estates  of  the  partners,  and  ap- 
plied to  the  discharge  of  partnership  debts, 
which  must  be  proven  against  the  partner- 
ship.    "A  partnership  being  a  distinct  en- 
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tity,  it  owns   its  property,  and  owes  its 
debts,  apart  from  the  individual  property  of 
its  members,  which  it  does  not  own,  and 
apart  from  its  individual  debts,  which  it 
does  not  owe.     It  may  be  adjudged  bank- 
rupt, although  the  partners  who  compose  it 
are  not  bo  adjudicated."     Collier,   Bankr. 
11th  ed.  168,  citing  many  cases  sustaining 
the  text.    While  the  decisions  of  the  Federal 
courts  discover  some  divergence  of  opinion 
regarding  the  administration  of  estates  of 
partnerships,  and  the  individual  partners, 
when  all  or  several  of  them  are  also  adju- 
dicated, the  question  presented  upon  this 
appeal  has  not,  so  far  as  our  investigation 
goes,  been  discussed  or  decided.    Whatever 
confusion  of  thought,  either  real  or  appar- 
ent, is  found  in  the  decisions,  in  dealing 
with  bankruptcy  proceedings  wherein  part- 
nerships are  parties,  relates  to  questions  of 
adjustment   of   priorities   and    administra- 
tion.   That  Congress  did  not  intend,  by  in- 
troducing the  "partnership  entity  doctrine" 
into  the   Bankruptcy   Law  of   1898,  based 
upon  equitable  principles  applied  in  admin- 
istering estates  of  insolvent  partnerships, 
to  disturb  the  relation  of  partners  to  the 
debts  of  the  partnership,  or  change  their  lia- 
bility, is  pointed  out  by  Mr.  Justice  Holmes 
in  Francis  v.   McNeal,    128  U.   S.   695,   57 
L  ed.  1029,  L.R.A.1915E,  706,  33  Sup.  Ct. 
Rep.  701.     He  says:     "Since  Cory  on  Ac- 
counts was  made  more  famous  by  Lindley 
on  Partnership,  the  notion  that  the  firm  is 
an  entity,  distinct  from  its  members,  has 
grown  in  popularity,  and  the  notion  has 
been  confirmed  by  recent  speculations  as  to 
the  nature  of  corporations,  and  the  oneness 
of    any    somewhat    permanently    combined 
group,  without  the  aid  of  law.    But  the  fact 
remains  as  true  as  ever  that  partnership 
debts  are  debts  of  the  members  of  the  firm, 
and    that   the   individual    liability   of   the 
members  is  not  collateral,  like  that  of  a 
surety,  but  primary   and  direct,  whatever 
priorities  there  may  be  in  the  marshaling 
of  assets.    The  nature  of  the  liability  is  de- 
termined  by  the  common  law,  not  by  the 
possible  intervention  of  the  Bankruptcy  Act. 
.    .     .     The  question  is  whether  the  Bank- 
ruptcy Act  has  established  principles  incon- 
sistent  with  these  fundamental   rules,  al- 
though the  business  of  such  an  act  is,  so  far 
as  may  be,  to  preserve,  not  to  upset,  exist- 
ing relations." 

After  citing  the  language  of  the  act,  de- 
fining the  word  "person,"  including  a  part- 
nership which  may  be  adjudged  bankrupt, 
the  learned  justice  says:  "No  doubt  these 
clauses,  taken  together,  recognize  the  firm 
as  an  entity  for  certain  purposes,  the  most 
important  of  which,  after  all,  is  the  old  rule 
as  to  the  prior  claim  of  partnership  debts 


on  partnership  assets,  and  that  of  individV 
ual  debts  upon  the  individual  estate.  Sec- 
tion 5g.  But  we  see  no  reason  for  supposing 
that  it  was  intended  to  erect  a  commercial 
device  for  expressing  special  relations  into 
an  absolute  and  universal  formula,  a  guil- 
lotine for  cutting  off  all  the  consequences 
admitted  to  attach  to  partnerships,  else- 
where than  in  the  bankruptcy  courts." 

The  liability  of  the  "person,"  the  partner- 
ship, for  partnership  debts,  may  be  enforced 
by  subjecting  the  partnership  property  to 
their  payment,  when  this  "person"  has  been 
adjudicated  a  bankrupt;  such  "person"  may, 
upon  complying  with  the  provisions  of  the 
act,  be  discharged  from  its  debts.  This 
discharge  is  not  granted  to  the  individual 
partners,  "trading"  or  "carrying  on  busi- 
ness" as  partners,  but  to  the  partnership, 
a  legal  entity.  This  discharge  has  no  effect 
upon  the  individual  liability  of  the  part- 
ners. It  has  been  uniformly  held  that  in 
a  proceeding  by  a  partnership,  in  which  the 
individuals  are  not  adjudicated  bankrupt, 
they  are  not  entitled  to  a  discharge.  Be 
Hale  ( D.  C. )  107  Fed.  432.  Judge  Lowell, 
in  Re  Forbes  (D.  C.)  128  Fed.  137,  discuss- 
ing the  "partnership  entity"  doctrine,  says: 
"Under  an  adjudication  merely  joint,  it  is 
impossible  to  discharge  the  partners  as  in- 
dividuals, even  from  their  joint  debts,  for 
every  joint  debt  of  the  partnership  is  also 
a  separate  debt  of  each  partner,  and  separ- 
ate debts  can  be  discharged  only  after  an 
individual  adjudication,  operating  upon  the 
separate  estate." 

Finding  difficulty  in  applying  the  entity 
doctrine,  and  to  avoid  confusion,  the  judge 
says  that  he  "has  consistently  refused  to 
make  the  adjudication  of  a  partnership,  un- 
less all  the  partners  be  adjudged  bankrupts 
at  the  same  time." 

Whether  this  is  the  correct  view  is  not 
material  here,  because  the  "partnership 
entity"  was,  upon  the  petition  of  its  credi- 
tors, adjudged  "a  bankrupt."  The  court  waB 
not  asked  to  adjudge  the  individual  part- 
ners; there  was  no  suggestion  that  they 
were  insolvent,  or  had  committed  an  act  of 
bankruptcy.  Judge  Lowell  was  of  the  opin- 
ion that  a  partnership  was  not  "insolvent," 
unless  each  and  all  of  the  partners  were  so. 
This  discards  the  "entity  doctrine,"  with  its 
logical  results.  Re  Blair  (D.  C.)  99  Fed. 
76;  Vaccaro  v.  Security  Bank,  43  C.  C.  A. 
279,  103  Fed.  442.  That  this  last  view  had 
not  been  adopted  uniformly  by  the  Federal 
courts  is  manifest  from  an  examination  of 
a  number  of  eases,  in  whieh  the  partnership 
has  been  adjudicated  "a  bankrupt,"  exclu- 
sive of  the  individual  partners.  Judge  San- 
born, in  Re  Bertenshaw,  17  L.R.A.(N.S.) 
880,  85  C.  C.  A.  61,  157  Fed.  363,  13  Ann. 
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Caa.  986,  says:  "Since  the  property  of  the 
unadjudicated  partners  does  not  vest  in  and 
may  not  be  administered  by  the  trustee  of 
the  bankrupt  partnership,  the  discharge  of 
the  partnership  discharges  that  entity  only 
from  its  debts,  and  leaves  the  partners  still 
subject  to  their  liability  to  pay  the  unpaid 
balance  of  the  claims  of  the  partnership 
creditors." 

We  are  not  inadvertent  to  the  language 
found  in  the  concluding  sentence  of  the 
opinion  of  Mr.  Justice  Holmes  in  Francis  v. 
McNeal,  supra,  but  do  not  think  it  affects 
the  clause  quoted.  Judge  Sanborn  was,  in 
the  Bertenshaw  Case,  discussing  the  ques- 
tion regarding  the  administration  of  the 
estate.  The  language  quoted  is  used  in  the 
discussion,  as  expressing  clearly  what  is  in 
our  minds  upon  the  question  presented  in 
this  record. 

Judge  Hough,  in  Re  Pincus  (D.  C.)  147 
Fed.  621,  says:  '"In  a  proceeding  of  this 
kind  [an  involuntary  proceeding  against  a 
partnership]  under  §  5,  the  partnership  is 
declared  'a  legal  entity,  irrespective  of  the 
status  or  the  separate  rights  of  the  individ- 
ual copartners.'  .  .  .  Individual  discharges 
cannot  be  granted,  under  an  adjudication 
against  the  partnership  only.  .  .  .  No  steps 
having  been  taken  in  this  matter  by  or 
against  the  partnership  as  individuals,  the 
only  thing  adjudicated  was  the  partnership 
entity,  and  the  only  thing  dischargeable  is 
the  same  entity." 

Assuming  that  Horner  could  not,  in  the 
proceeding  against  the  Dearing  Company, 
have  been  discharged  from  his  Individual 
liability  for  the  debts  of  the  company,  and 
that  a  discharge  of  the  company  would  not 
affect  his  individual  liability,  it  is  difficult 
to  perceive  why,  in  this  proceeding,  the  only 
one  in  which  he  could  have  a  discharge,  he 
is  barred  of  having  a  discharge  of  his  lia- 


bility for  such  debts,  because  the  partner- 
ship did  not  apply  for  a  discharge.    It  may 
be  suggested  that  he  should  have  been  ad- 
judicated a  bankrupt,  individually,  in  that 
proceeding.   To  this  the  answer  is  manifest: 
The  partnership  creditors  did  not  ask  the 
court  to  do  so,  and  there  is  no  evidence,  or 
suggestion,  that  he  was  at  that  time  insol- 
vent.   There  is  no  suggestion  in  the  statute 
or  any  decision  which  we  have  found  that 
Horner  was  under  any  legal  obligation  to 
become  a  bankrupt  individually.    It  may  be 
that  he  was  of  the  opinion  that  he  was  not 
a  partner,  or  that,  after  applying  the  part- 
nership assets  to  the  debts,  he  was  able  to 
pay  the  balance.    However  this  may  be,  it  is 
manifest    that    the    only    discharge   which 
could  have  been  granted  in  that  proceeding 
was  to  the  partnership,  the  Dearing  Furni- 
ture Company,  which  would  not  have  availed 
Horner.     He  would  have  been   still  liable 
individually  for  the  debts.    He  has,  in  this 
proceeding,  surrendered  his  individual  prop- 
erty for  the  payment  of  his  individual  debts, 
among  them  those  due  appellee  either  be- 
cause he  was  a  partner,  or  as  an  indorser 
on  the  notes.     This  is  the  first  and  only 
opportunity  which  has  come  to  him  to  take 
the  benefit  of  the  protective  provisions  of 
the  act.    The  court  finds  that  he  has  com- 
plied with  its  requirements. 

We  are  of  the  opinion  that  he  is  entitled 
to  be  discharged  from  all  debts  provable 
against  his  estate  on  the  date  of  his  adju- 
dication. There  was  error  in  denying  his 
discharge  from  the  debts  for  which  he  was 
found  to  be  liable  because  he  was  a  partner 
in  the  Dearing  Furniture  Company.  This 
will  be  certified  to  the  District  Court,  to  the 
end  that  a  discharge  may  be  granted,  ac- 
cording to  his  petition. 

Reversed. 


Annotation 


Discharge  of  partnership  liability  in  individual  bank- 
ruptcy proceedings. 


The  present  annotation  supplements 
that  to  Loomis  v.  Wallblom,  69  L.R.A. 
771,  wherein  the  governing  principles 
and  rules  laid  down  in  the  earlier  cases 
are  treated. 

And  a  number  of  closely  analogous 
questions  have  been  annotated  in  more 
recent  volumes,  as  follows :  Effect  of  an 
adjudication  of  bankruptcy  of  a  member 
of  a  firm  upon  rights  of  the  firm  credi- 
tors against  the  firm  property  (note  to 
American  Steel  &  Wire  Co.  v.  Coover,  30 
L.R.A.(N.S.)  787) ;  double  proof  of  claim 
against    estate    of   firm   and   individual 
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partner  (note  to  Reynolds  v.  New  York 
Trust  Co.  39  L.R.A.(N.S.)  391);  effect 
of  adjudication  of  bankruptcy  of  part- 
nership, to  subject  the  separate  estates 
of  the  partners  to  administration  in 
bankruptcy  (note  to  Dickas  v.  Barnes,  5 
L.R.A.(N.S.)  654);  discharge  of  partner- 
ship as  affecting  liability  of  individual 
partners  for  partnership  debts  (note  to 
Abbott  v.  Anderson,  L.R.A.1915F,  G6S); 
discharge  in  bankruptcy  as  a  def euse 
against  a  partnership  debt  assumed  on 
dissolution  of  the  partnership  (note  in  9 
L.R.A.  (N.S.)  112);  right  of  elaim  based 
on  tort  of  a  partnership  to  share  with 
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creditors  of  individual  partners  (note  to 
Re  Peek,  41  L.R.A.(N.S.)  1223). 

Prorability   of   partnership   debt*   in 
individual  proceedings. 

As  stated  in  subd.  I,  of  the  note  in  60 
LR.A.  772,  it  is  necessary  to  include  in 
the  treatment  of  the  present  question 
those  cases  in  which  the  question  arises 
of  the  provability  of  partnership  debts 
in  individual  proceedings  in  bankruptcy. 
This,  so  far  as  the  United  States  is  con- 
cerned, is  necessitated  by  I  17a  of  the 
Federal  Bankruptcy  Act  of  1898,  which, 
among  other  things,  provides  that  a  "dis- 
charge in  bankruptcy  shall  release  a 
bankrupt  from  all  of  his  provable  debts." 

Upon  this  phase  of  the  general  ques- 
tion, the  recent  cases  support  the  modern 
rale  that  partnership  debts  are  provable 
against  the  individual  estate  of  a  part- 
ner, although  postponed  in  payment  until 
after  the  individual  debts  are  paid  in 
fall.  This  conclusion  seems  to  be  but  a 
logical  application  of  the  provisions  of 
§  5  of  the  Act  of  1898,  it  being  provided 
by  subdivision  c  that  "the  court  of  bank- 
ruptcy which  has  jurisdiction  of  one  of 
the  partners  may  have  jurisdiction  of  all 
the  partners  and  of  the  administration 
of  the  partnership  and  individual  prop- 
erty." (30  Stat,  at  L.  547,  chap.  641, 
Comp.  Stat.  1916,  §  9589) ;  by  subdi- 
vision f  that  "the  net  proceeds  of  the 
partnership  property  shall  be  appro- 
priated to  the  payment  of  the  partner- 
ship debts,  and  the  net  proceeds  of  the 
individual  estate  of  each  partner  to  the 
payment  of  his  individual  debts.  Should 
any  surplus  remain  of  the  property  o. 
any  partner  after  paying  his  individual 
debts,  such  surplus  shall  be  added  to  the 
partnership  assets  and  be  applied  to  the 
payment  of  the  partnership  debts. 
Should  any  surplus  of  the  partnership 
property  remain  after  paying  the  part- 
nership debts,  such  surplus  shall  be 
added  to  the  assets  of  the  individual 
partners  in  proportion  of  their  respective 
interests  in  the  partnership;"  and  by 
subdivision  g  that  "the  court  may  per- 
mit the  proof  of  the  claim  of  the  part- 
nership estate  against  the  individual  es- 
tates, and  vice  versa,  and  may  marshal 
the  assets  of  the  partnership  estate  and 
individual  estates  so  as  to  prevent  pref- 
erences and  secure  the  equitable  distribu- 
tion of  the  property  of  the  several 
estates." 

And  in  fact,  in  Re  Diamond  (1906)  79 
C.  C.  A.  227, 149  Fed.  407, 17  Am.  Bankr. 
Rep.  563,  it  was  expressly  held  that  part- 
nership creditors  may  prove  their  claims 
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against  the  estate  of  an  individual  bank- 
rupt, although  they  would  be  entitled  to 
share  only  in  the  surplus  of  his  estate 
after  his  individual  creditors  had  been 
satisfied,  the  court  saying  that  I  5  f  of 
the  act  "evidently  contemplates"  that 
such  proof  of  such  claims  may  be  made. 

And  in  Mills  v.  Fisher  (1908)  16 
L.R.A.(N.S.)  656,  87  C.  C.  A.  77,  159 
Fed.  897,  20  Am.  Bankr.  Rep.  237,  it  was 
said  that,  under  the  Act  of  1898,  the 
right  of  a  partnership  creditor  to  share 
in  the  separate  estate  of  members  of  the 
copartnership  gives  him  such  an  interest 
in  the  separate  property  of  its  members 
as  to  entitle  him  to  prove  his  claim 
against  the  separate  estate  in  individual 
proceedings. 

And  that  partnership  debts  are  prov- 
able in  a  bankruptcy  proceeding  against 
an  individual  member  of  a  partnership, 
see  Horner  v.  Hamner,  ante,  465 ;  Berry 
Bros.  v.  Sheehan  (1906)  115  App.  Div. 
488,  101  N.  Y.  Supp.  371, 17  Am.  Bankr. 
Rep.  322,  and  New  York  Inst.  v. 
Crockett  (1907)  117  App.  Div.  269,  102 
N.  T.  Supp.  412,  17  Am.  Bankr.  Rep. 
233. 

And  that,  prior  to  the  Act  of  1898,  the 
rule  prevailing  in  this  country,  and  for 
a  long  period  in  England,  permitting 
joint  creditors  to  prove  against  the  sep- 
arate estates  of  the  partners  for  pur- 
poses distinct  from  that  of  sharing  pro 
rata  with  individual  creditors,  is  stated 
in  R«  Telfer  (1910)  106  C.C.  A.  366,  184 
Fed.  224,  25  Am.  Bankr.  Rep.  148. 

Discharge  of  partnership  liability  in 
individual  proceedings. 

It  seems  to  follow  from  the  fact  that 
joint  debts  are  provable  in  an  individual 
proceeding,  that  a  discharge  therein  is 
effectual  as  to  such  claims,  since  the  more 
recent  Bankruptcy  Acts  provide  that  a 
discharge  shall  relieve  a  bankrupt  from 
all  of  his  provable  debts.  However,  this 
rule  has  been  qualified  in  a  number  of 
cases  (see  earlier  note,  subd.  III.  b,  1, 
(a),  and  III.  b,  2,  (a),  one  class  of  cases 
holding  that  in  order  to  secure  a  dis- 
charge from  firm  debts  an  adjudication 
of  the  firm  as  bankrupt,  or  other  pro- 
ceeding in  which  it  is  joined,  is  neces- 
sary, and  another  class  holding  that,  to 
have  this  effect,  both  firm  and  individual 
assets  and  liabilities  must  be  scheduled, 
and  prayer  be  specifically  made  for  a  dis- 
charge from  firm  as  well  as  individual 
debts,  and  due  notice  of  the  proceedings 
be  given  to  the  remaining  partners  and 
all  firm  creditors.  However,  the  de- 
cisions are  practically  unanimous  that  a 
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discharge  in  an  individual  proceeding1  is 
effectual  as  against  partnership  debts,  in 
the  absence  of  joint  assets. 

The  late  cases,  in  the  main,  support 
the  right  of  the  individual  bankrupt  to 
a  discharge  from  firm  debts. 

Thus,  upon  the  theory  that  §  5  of  the 
Federal  Bankruptcy  Act  of  1898  con- 
templates that  firm  creditors  may  prove 
their  claims  against  an  individual  bank- 
rupt member,  it  was  held  in  Re  Diamond 

(1906)  79  C.  C.  A.  227,  149  Fed.  407,  17 
Am.  Bankr.  Rep.  563,  that  where  such 
claims  have  been  scheduled,  and  the 
claimants  give  notice  of  the  proceedings, 
the  bankrupt  is  entitled  to  a  discharge 
from  partnership  liabilities,  although  the 
firm  creditors,  if  "hey  had  proved  their 
claim,  would  have  been  entitled  to  share 
only  in  the  surplus  of  the  bankrupt's 
estate,  after  his  individual  creditors  had 
been  satisfied. 

And  in  New  York  Inst.  v.  Crockett 

(1907)  117  App.  Div.  269,  102  N.  Y. 
Supp.  412,  17  Am.  Bankr.  Rep.  233,  it 
was  held  that,  since  partnership  debts 
are  provable  apainst  a  bankrupt  indi- 
vidual partner's  estate,  they  are  dis- 
charged by  a  complete  unlimited  dis- 
charge of  the  bankrupt's  provable  debts, 
at  least,  where  the  business  has  no  as- 
sets, and  the  creditor  had  notice  of  the 
proceedings;  and  this,  although  the  debt 
was  scheduled  without  any  reference  to 
the  copartnership.  In  connection  with 
this  case,  see  Re  Gruber  (1908)  129  App. 
Div.  297,  113  N.  Y.  Supp.  923,  21  Am. 
Bankr.  Rep.  467,  wherein  it  was  held 
that,  where  there  was  only  an  individual 
discharge  and  no  adjudication  of  bank- 
ruptcy against  the  partnership,  the  dis- 
charge did  not  affect  a  judgment  against 
the  firm,  so  far  as  it  affected  the  copart- 
nership property;  but  in  which  it  was 
also  held  that,  since  the  discharged  part- 
ner had  not  been  served  in  the  suit  in 
which  the  judgment  was  obtained,  and 
the  judgment  was  not  against  him  as  an 
individual,  he  was  not  entitled  to  have  it 
canceled  because  of  his  individual  dis- 
cbarge. 

So  in  Berry  Bros.  v.  Sheehan  (1906) 
115  App.  Div.  488,  101  N.  Y.  Supp.  371, 
17  Am.  Bankr.  Rep.  322,  it  was  held  that, 
under  the  act  of  1898,  a  partnership  debt 
was  discharged  as  to  an  individual  part- 
ner, who,  in  individual  bankruptcy  pro- 
ceedings in  which  the  debt  had  been 
listed  in  the  schedules,  and  in  which  it 
appeared  that  there  were  no  firm  assets, 
and  that  the  firm  itself  had  ceased  to 
exist,  had  obtained  a  discharge,  the  court 
proceeding   upon    the    theory    that    the 
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claim  was  one  provable  in  the  individual 
proceeding. 

And  again,  in  Inge  v.  Still  well  (1912) 
88  Kan.  33,  42  L.R.A.(N.S.)  1093,  127 
Pac.  527,  where  an  individual  partner  ob- 
tained his  discharge  in  bankruptcy,  it 
was  held  that  a  partnership  claim  was 
also  discharged  as  to  him,  although  it 
had  not  been  proved,  the  claimant  hav- 
ing had  full  notice  of  the  bankruptcy 
proceedings. 

And  in  Horner  v.  Hamner,  ante,  465, 
it  was  held  that  an  individual  uriu^ 
of   a  partnership    could   be    discharged 
from  liability  for  partnership  debts  in 
an    individual    bankruptcy    proceeding, 
they  being  regarded  as  provable  debts, 
although  the  partnership  itself,  in  a  for- 
mer  proceeding   against   it    alone,   had 
failed  to  ask  for  a  discharge  within  the 
required  time,  the  court  saying  that  such 
failure  did  not  preclude  the  individual 
partner  from  instituting  an  individual 
proceeding.    But  that  where  involuntary 
proceedings  are  instituted  against  both 
the  partnership  and  the  individual  mem- 
bers, and  one  of  the  latter  fails  to  apply 
for  a  discharge  within  the  time  allowed 
by  statute,  such  failure  is  a  bar  to  his 
discharge  in  a  subsequent  voluntary  pro- 
ceeding as  to  firm  debts  which  were  prov- 
able   in    the    first    proceeding,    see    Re 
Springer  (1912)  199  Fed.  294,  29  Am. 
Bankr.  Rep.  96. 

And  in  National  City  Bank  v.  Wert- 
heim  (1912)  23  Ohio  C.  C.  N.  S.  166, 
where  all  the  members  of  a  partnership 
petitioned  individually  for  a  discharge  in 
bankruptcy,  surrendered  all  property, 
both  individual  and  firm,  and  the  dis- 
charge was  from  provable  claims  against 
them  as  ' '  partners, ' '  it  was  held  that  the 
discharge  relieved  them  from  any  indi- 
vidual liability  for  the  debts  of  the  part- 
nership. 

And  where  both  the  firm  and  the  indi- 
vidual members  are  adjudged  bankrupt, 
there  seems  to  be  no  question  but  that  a 
discharge  of  an  individual  releases  him 
from  liability  on  a  claim  against  the 
partnership.  See  Lesser  v.  Gray  (1915) 
236  U.  S.  70,  59  L.  ed.  471,  35  Sup.  Ct. 
Rep.  227,  and  Re  Springer  (Fed.)  supra. 

But  that  a  discharge  of  a  member  of  a 
partnership  in  individual  bankruptcy 
proceedings,  voluntarily  commenced, 
might  possibly  be  expressly  limited  to  in- 
dividual debts,  so  as  not  to  relieve  the 
bankrupt  from  liability  on  firm  debts, 
even  though  the  latter  had  been  properly 
scheduled,  see  dicta  in  New  York  Inst.  v. 
Crockett  (N.  Y.)  supra.  G.  J.  C. 
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OP  APPEALS. 

P.  R.  PAULEY  et  al.,  Doing  Business  M 
P.  R.  Pauley  &  Son, 
v. 

SUN  INSURANCE  OFFICE,  Plff.  in  Err. 
(79  W.  Va.  187,  90  S.  E.  552.) 

Insurance  —  waiver  of  proof. 

1.  Denial  of  liability  by  the  insurer,  within 
the  time  allowed  the  insured  to  furnish 
proof  of  loss,  on  the  ground  that  the  policy 
has  been  canceled,  is  a  waiver  of  such  proof. 
For  other  cases,  see  Insurance,  V.  6,  5,  f,  in 

Dig.  1-52  N.  8. 

Same  —  termination  of  agency. 

2.  An  agency  to  procure  insurance  does 
not  imply  a  continuance  of  such  agency, 
after  the  policy  has  been  delivered  to  the 
insured,  for  the  purpose  of  canceling  it  or 
receiving  notice  of  cancelation. 

For  other  cases,  see  Insurance,  III,  c,  tft 
Dig.  1-52  N.  8. 

Same  —  vendor's  lien  —  effect. 

3.  The  existence  of  a  vendor's  lien  upon 
a  house  insured  against  loss  by  fire  does 
not  constitute  a  breach  of  a  warranty  that 
the  insured  is  the  sole  and  unconditional 
owner  thereof. 

For  other  cases,  see  Insurance,  III.  e,  1,  b, 
in  Dig.  1^52  N.  8. 

Same  —  iron-safe   clanse  —  production 
of  books. 

4.  The  production  of  a  set  of  books  kept 
by  a  retail  merchant,  showing  a  complete 
inventory  of  the  stock  of  goods  on  hand, 
taken  three  days  before  the  date  of  the 
policy,  and  an  itemized  account  of  the  goods 
purchased  and  added  thereto  between  the 
date  of  the  inventory  and  the  date  of  the 
loss,  together  with  an  account  of  the 
amounts  of  daily  sales,  cash  and  credit  min- 
gled, entered  at  the  close  of  caoh  day's  busi- 
ness, although  not  showing  the  items  sold 
nor  distinguishing  between  the  cash  and 
credit  sales,  is  nevertheless  a  substantial 
compliance  with  what  is  termed  the  iron- 
safe  clause  in  a  standard  fire  insurance 
policy. 

For  other  oases,  see  Insurance,  III,  e$  1,  d, 
in  Dig.  1-62  N.  8. 

Ueadnotes  by  Williams,  P. 

Note.  —  For  questions  in  relation  to  can- 
celation of  policies,  see  L.R.A.  Indexes, 
under  the  title  "Insurance,"  subtitle,  "Can- 
celation; rescission."  See  also  Warren  v. 
Franklin  F.  Ins.  Co.  post,  477. 

The  question  of  vendor's  lien  as  affecting 
sole  and  unconditional  ownership  is  covered 
in  the  note  to  Insurance  Co.  of  N.  A.  v. 
Pitts,  7  L.R.A.(N.S.)  627. 

As  to  what  books  and  inventories  must  be 
kept  in  a  safe  to  comply  with  the  require- 
ments of  the  iron-safe  clause,  see  note  to 
>Rtna  Ins.  Co.  v.  Mount,  15  LJfct.A.(N.S.) 
47L 
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(October  31,  1916.) 

ERROR  to  the  Circuit  Court  for  Kanawha 
County  to  review  a  judgment  in  plain* 
tiffs'  favor  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  fire  in- 
surance policy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  T.  Porter,  for  plaintiff  in  error: 

If  the  plaintiffs  seek  to  recover  under 
the  policy,  they  must  make  the  proof  re- 
quired, according  to  the  terms  of  the  con* 
tract. 

Bond  v.  National  F.  Ins.  Co.  77  W.  Va* 
736,  88  S.  E.  389;  Munson  v.  German  Ins. 
Co.  55  W.  Va.  423,  47  S.  E.  160;  Peninsu- 
lar Land  Transp.  &  Mfg.  Co.  v.  Franklin 
Ins.  Co.  35  W.  Va.  666,  14  S.  E.  237; 
Adkins  v.  Globe  F.  Ins.  Co.  45  W.  Va.  384, 
32  S.  E.  194;  Munson  v.  German  Ins.  Co. 
55  W.  Va.  428,  47  S.  E.  160;  Flanaghan  v. 
Phcenix  Ins.  Co.  42  W.  Va.  426,  26  S.  E. 
513;  Morris  v.  Duchess  Ins.  Co.  67  W.  Va. 
368,  68  S.  E.  22;  Seyler  v.  British  America 
Assur.  Co.   72  W.  Va.   120,  77  S.   E.  556. 

The  policy  of  the  defendant  being  can- 
celed by  the  substitution  of  the  Connecti- 
cut policy,  there  was  no  contract  in  exist- 
ence upon  which  suit  could  be  maintained 
against  defendant  for  the  loss. 

2  Clement,  Fire  Ins.  Rules,  37,  42,  pp. 
423,  426;  Hamm  Realty  Co.  v.  New  Hamp- 
shire F.  Ins.  Co.  80  Minn.  139,  83  N.  W. 
41,  84  Minn.  336,  87  N.  W.  933;  Hartford 
F.  Ins.  Co.  v.  Reynolds,  36  Mich.  502; 
Buick  v.  Mechanics'  Ins.  Co.  103  Mich.  75, 
61  N.  W.  337;  Royal  Idb.  Co.  v.  Wight, 
5  C.  C.  A.  200,  3  U.  S.  App.  582,  55  Fed. 
455;  Karelsen  v.  Sun  Fire  Office,  122  N.  Y. 
645,  25  N.  E.  921;  Arnfeld  v.  Guardian 
Assur.  Co.  172  Pa.  606,  34  Atl.  580;  Larsen 
v.  Thuringia  American  Ins.  Co.  208  111. 
171,  70  N.  E.  31;  Ensel  v.  Lumber  Ins.  Co. 
88  Ohio  St.  269,  102  N.  E.  955 ;  Edwards  v. 
Home  Ins.  Co.  100  Mo.  App.  711,  73  S.  W. 
881;  McCartney  v.  State  Ins.  Co.  33  Mo. 
App.  652;  Gardner  v.  Standard  Ins.  Co. 
58  Mo.  App.  611;  Stone  v.  Franklin  F.  Ins. 
Co.  105  N.  Y.  543,  12  N.  E.  45;  Schauer  ▼. 
Queen  Ins.  Co.  88  Wis.  561,  60  N.  W.  994; 
Hartford  F.  Ins.  Co.  v.  Reynolds,  36  Mich. 
502;  Dibble  v.  Northern  Assur.  Co.  70  Mich. 
1,  14  Am.  St.  Rep.  470,  37  N.  W.  704;  Buick 
v.  Mechanics'  Ins.  Co.  103  Mich.  75,  61 
N.  W.  337;  Huggins  Cracker  &  Candy  Co. 
v.  People's  Ins.  Co.  41  Mo.  App.  530;  John 
R.  Davis  Lumber  Co.  ▼.  Hartford  F.  Ins. 
Co.  95  Wis.  227,  37  L.R.A.  131,  70  N.  W. 
84;  Kelley  v.  iEtna  Ins.  Co.  75  W.  Va. 
637,  84  S.  E.  502. 

A  person  buying  a  tract  of  land,  the 
grantor  retaining  in  the  deed  a  vendor's  lien, 
full  title  never  passes  to  the  grantee  until 
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the  full  consideration  is  paid;  therefore 
the  plaintiffs  were  not  the  sole  and  uncon- 
ditional owners  of  the  land  upon  which  the 
house  was  built,  the  prior  owner  still  re- 
taining an  interest  in  the  land. 

Farmers'  &  D.  Ins.  Co.  v.  Curry,  13  Bush, 
313,  26  Am.  Rep.  194;  Houseman  v.  Home 
Ins.  Co.  78  W.  Va.  203,  L.R.A.1917A,  299, 
88  S.  E.  1048;  Houseman  v.  Globe  &  R.  F. 
Ins.  Co.  78  W.  Va.  586,  89  S.  E.  269. 

A  clause  in  a  Are  insurance  policy,  re- 
quiring the  insured  to  keep  a  set  of  books 
clearly  and  plainly  presenting  a  complete 
record  of  business  transacted,  including  all 
purchases,  sales,  and  shipments,  both  for 
cash  and  credit,  is  not  complied  with  by 
keeping  books  not  showing  the  items  sold, 
but  only  the  gross  amounts  of  weekly  sales. 

Fisher  v.  Sun  Ins.  Co.  74  W.  Va.  694, 
L.R.A.1916C,  619,  83  S.  E.  729;  Phcenix 
Ins.  Co.  v.  Sherman,  110  Va.  437,  66  S.  E. 
81;  Scottish  Union  &  Nat.  Ins.  Co.  v. 
Virginia  Shirt  Co.  113  Va.  361,  74  S.  E. 
228;  Maupin  v.  Scottish  Union  Nat.  Ins. 
Co.  63  W.  Va.  557,  45  S.  E.  1003;  Shawnee 
F.  Ins.  Co.  v.  Thompson,  30  Okla.  466,  119 
Pac.  985. 

Jones  &  Winkler  were  the  general  agents 
of  plaintiffs  to  properly  care  for  the  insur- 
ance. 

Ikeller  v.  Hartford  F.  Ins.  Co.  24  Misc. 
136,  53  N.  Y.  Supp.  323;  Standard  Oil  Co. 
v.  Triumph  Ins.  Co.  64  N.  Y.  85;  Northern 
Assur.  Co.  v.  Standard  Leather  Co.  91 
C.  C.  A.  440,  165  Fed.  602;  Standard 
Leather  Co.  v.  Allemania  F.  Ins.  Co.  224 
Pa.  186,  73  Atl.  192;  Standard  Leather 
Co.  v.  Insurance  Co.  of  N.  A.  224  Pa.  183, 
73  Atl.  216;  iEtna  Ins.  Co.  v.  Renno,  96 
Miss.  172,  60  So.  563;  Farrar  v.  Western 
Assur.  Co.  30  Cal.  App.  489,  159  Pac.  609; 
22  Cyc.  1447;  Phoenix  Ins.  Co.  v.  State, 
76  Ark.  180,  88  S.  W.  917,  6  Ann.  Cas. 
440;  Todd  v.  German  American  Ins.  Co.  2 
Ga.  App.  789,  59  S.  E.  94;  Stevenson  v. 
Sun  Ins.  Office,  17  Cal.  App.  288,  119  Pac. 
529;  Finley  v.  Western  Empire  Ins.  Co,  69 
Wash.  673,  125  Pac.  1012;  Ensel  v.  Lumber 
Ins.  Co.  88  Ohio  St.  269,  102  N.  E.  955; 
Larsen  v.  Thuringia  American  Ins.  Co.  208 
111.  166,  70  N.  E.  31;  Benedict  v.  Security 
Ins.  Co.  147  App.  Div.  810,  133  N.  Y.  Supp. 
165. 

Messrs.  Payne,  Minor,  &  Bouchelle 
and  Francis  W.  Payne,  for  defendants  in 
error : 

A  denial  of  liability  on  other  grounds 
constitutes  a  waiver  of  the  provision  re- 
quiring  proof  of  loss  to  be  furnished. 

4  Cooley,  Briefs  on  Ins.  3531;  Sheppard 
v.  Peabody  Ins.  Co.  21  W.  Va.  368;  House- 
man v.  Home  Ins.  Co.  78  W.  Va.  203, 
L.R.A.1917A,  299,  88  S.  E.  1048;  Deits  V. 
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Providence  Washington  Ins.  Co.  33  W.  Va. 
526,  25  Am.  St.  Rep.  908,   11   S.  E.  50. 

The  Sun  policy  was  in  full  force,  as  no 
notice  of  cancelation  was  received  by  plain- 
tiffs. 

3  Cooley,  Brief  on  Ins.  2797;  Richards, 
Ins.  3d  ed.  388,  389;  Hermann  v.  Niagara 
F.  Ins.  Co.  100  N.  Y.  411,  3  N.  E.  341; 
Mutual  Assur.  Soc.  v.  Scottish  Union  & 
Nat.  Ins.  Co.  84  Va.  116,  10  Am.  St.  Rep. 
819,  4  S.  E.  178;  Grace  v.  American  Cent. 
Ins.  Co.  109  U.  S.  278,  282,  27  L.  ed.  932, 
934,  3  Sup.  Ct.  Rep.  207. 

In  spite  of  the  vendor's  lien,  plaintiffs' 
ownership  was  complete  and  unconditional. 

Richards,  Ins.  3d  ed.  338;  Medley  v. 
German  Alliance  Ins.  Co.  55  W.  Va.  342, 
47  S.  E.  101,  2  Ann.  Cas.  99. 

The  iron -safe  clause  was  substantially 
complied  with. 

2  Cooley,  Briefs  on  Ins.  1818;  Tucker  v. 
Colonial  F.  Ins.  Co.  58  W.  Va.  30,  51  S.  E. 
86;  Houseman  v.  Globe  &  R.  F.  Ins.  Co. 
78  W.  Va.  586,  89  S.  E.  269;  McMillan  v. 
Insurance  Co.  of  N.  A.  78  S.  C.  433,  58 
S.  E.  1023,  1135;  German  Ins.  Co.  v.  Pearl- 
stone,  18  Tex.  Civ.  App.  706,  45  S.  W.  832; 
Prudential  F.  Ins.  Co.  v.  Alley,  104  Va. 
356,  51  S.  E.  812;  Malin  v.  Mercantile 
Town  Mut.  Ins.  Co.  105  Mo.  App.  625,  80 
S.  W.  56;  Western  Assur.  Co.  v.  Redding,. 
15  C.  C.  A.  619,  30  U.  S.  App.  442,  6S 
Fed.  708;  Liverpool  &  L.  &  G.  Ins.  Co.  v. 
Kearney,  180  U.  S.  132,  45  L.  ed.  460, 
21  Sup.  Ct.  Rep.  326. 

Williams,  P.,  delivered  the  opinion  of 
the  court: 

P.  R.  Pauley  and  R.  D.  Pauley,  partners 
doing  business  as  P.  R.  Pauley  &  Son, 
recovered  judgment  against  the  Sun  Insur- 
ance Office,  a  corporation,  in  an  action 
upon  a  fire  insurance  policy,  and  it  obtained 
this  writ  of  error. 

The  property  was  insured  for  the  term 
of  one  year  from  noon  on  the  18th  of  Janu- 
ary, 1915,  and  consisted  of  one  frame  build- 
ing, situate  at  Holly  Hurst  station  on  the 
Coal  River  division  of  the  Chesapeake  & 
Ohio  Railway,  occupied  as  a  general  store, 
and  the  stock  of  merchandise  therein.  The 
building  was  insured  for  $600,  and  the 
stock  of  merchandise  for  $1,400,  and  both 
were  destroyed  by  fire  on  the  30th  of  Janu- 
ary, 1915,  about  8  o'clock  in  the  morning. 

The  following  defenses  were  pleaded, 
viz.:  (1)  Failure  to  furnish  proof  of 
loss;  (2)  cancelation  of  the  policy  before  . 
the  fire  occurred;  (3)  that  insured  were 
not  the  sole  and  unconditional  owners  of 
the  property;  (4)  failure  to  comply  with 
the  iron-safe  clause;  <5)  overinsurance  and 
reliance  upon  the  three-fourths  value  clause 
of  the  policy;   and    (6)'  an  amendment   to 
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the  five  first-mentioned  pleas,  averring  that 
pJanthYs  had  been  engaged  in  the  mercan- 
tile business  for  more  than  twelve  months, 
at  the  same  place,  prior  to  issuing  of  the 
policy  sued  on,  and  hall  furnished  defend- 
ant with  but  one  inventory  of  their  stock 
ot  merchandise,  which  was  said  to  have 
been  taken  on  the  15th  of  January,  1915, 
whereas  it  is  averred  they  were  required 
by  the  policy  to  furnish  defendant,  for 
its  inspection,  an  inventory  next  prior  to 
that  one. 

Plaintiffs  replied  specially  to  the  fore- 
going pleas  as  follows:  (1)  that  proof  of 
loss  was  waived  by  denying  liability  on 
the  ground  that  the  policy  had  been  can- 
celed; (2)  that  if  there  was  any  attempt 
to  cancel  the  policy  it  waB  ineffective,  be- 
cause no  notice  thereof  was  given  to 
plaintiffs,  whereas  the  policy  provided  they 
should  have  five  days'  notice;  (3)  deny 
they  are  not  the  sole  and  unconditional 
owners  of  the  property,  but  admit  the 
existence  of  a  vendor's  lien  on  the  house 
and  lot,  at  the  time  of  the  fire,  for  $200, 
the  unpaid  portion  of  the  purchase  price  of 
$1,000  which  they  had  agreed  to  pay,  $800 
of  which  they  aver  they  had  paid;  (4) 
aver  facts  which,  they  insist,  show  a  sub- 
stantial compliance  with  the  iron-safe 
clause,  and  deny  the  property  was  over- 
insured;  and  (6)  replying  to  defendant's 
sixth  or  amended  plea,  they  aver  that  the 
taking  of  a  complete  inventory  on  the  15th 
of  January,  1915,  was  a  full  compliance 
with  that  clause  of  the  policy  relating  to 
the  taking  of  inventories,  and  that  the 
thirty  days'  time  allowed  them  in  which 
to  make  an  inventory,  after  the  issuance 
of  the  policy,  had  not  expired  when  the 
fire  occurred.  Defendant  also  demurred  to 
the  declaration,  and  pleaded  the  general 
issue.  The  demurrer  was  overruled,  and, 
on  the  issues  joined  on  the  aforesaid  pleas, 
a  trial  was  had  by  jury,  resulting  in  a 
verdict  for  plaintiffs  for  $1,777.75,  on 
which  the  court  entered  judgment. 

Defendant  offered  no  evidence,  and  moved 
the  court  to  exclude  plaintiff's  evidence  and 
direct  a  verdict  for  it,  which  motion  the 
court  overruled,  and  this  is  assigned  as 
error.  A  consideration  of  this  assignment 
necessitates  an  examination  of  the  evidence, 
to  ascertain  if  any  of  defendant's  numerous 
pleas  is  supported  by  proof. 

First,  as  to  its  plea  that  there  was  no 
proof  of  loss,  plaintiffs  do  not  pretend  to 
have  furnished  any,  and  insist  that  defend- 
ant waived  compliance  with  that  provision 
of  the  policy  relating  thereto,  by  a  denial 
of  liability,  on  the  alleged  ground  that  it 
had  canceled  the  policy.  It  is  proven,  and 
not  denied,  that  plaintiffs  notified  Jones  & 
Winkler,    local    agents    of    defendant    at 


Charleston,  West  Virginia,  by  telephone, 
of  their  loss,  on  the  day  the  fire  occurred, 
and,  at  their  request,  R.  D.  Pauley  went 
to  Charleston  to  see  them,  on  the  2d  of 
February,  1915,  and  then  learned  for  the 
first  time  of  the  alleged  cancelation  of  the 
policy.  Both  of  the  plaintiffs  testified 
that  Jones,  a  member  of  Jones  &  Winkler, 
then  told  them  that  the  policy  had  been 
canceled,  and  they  had  insured  them  in  the 
Connecticut  Company.  One  of  them  testi- 
fied that  Jones  said  he  wrote  them  inform- 
ing them  that  the  policy  was  canceled,  and 
requesting  them  to  return  it.  This  consti- 
tuted a  waiver  of  proof  of  loss.  Denial 
of  liability  on  other  grounds  is  a  waiver 
of  proof  of  loss.  Houseman  v.  Home  Ins. 
Co.  78  W.  Va.  203,  L.R.A.1917A,  299,  88 
S.  B.  1048;  Houseman  v.  Globe  &  R.  F.  Ins. 
Co.  78  W.  Va.  586,  89  S.  E.  269;  Medley  v. 
German  Alliance  Ins.  Co.  55  W.  Va.  342, 
47  S.  W.  101,  2  Ann.  Cas.  99;  and  Shep- 
pard  v.  Peabody  Ins.  Co.  21  W.  Va.  368. 

The  policy  provided  that  the  insurer 
might  cancel  it  by  giving  five  days'  notice 
thereof,  and  returning  the  unearned  pre- 
mium. Jones  &  Winkler  rendered  their 
bill  against  plaintiffs  for  the  premium  on 
the  policy  sued  on,  bearing  date  January 
18,  1915,  and  this  bill  was  paid  by  plain- 
tiffs' check,  drawn  to  the  order  of  Jones  k 
Winkler  on  the  Kanawha  Valley  Bank, 
dated  February  2,  1915,  which  was  indorsed 
and  collected  by  them  on  the  following  day. 
Plaintiffs  received  no  notice,  and  did  not' 
return  the  policy.  Counsel  for  defendant 
insists  that  Jones  &  Winkler  were  the  gen- 
eral agents  of  plaintiffs,  with  implied 
power  to  waive  notice,  and  that  notice  to 
them  was  notice  to  plaintiffs.  While  the 
law  permits  an  insurance  broker  or  agency 
to  occupy  a  dual  agency,  in  respect  to 
terminating  as  well  as  procuring  insurance 
contracts,  his  power  to  cancel  the  contract 
is  not  to  be  implied  from  his  agency  to 
procure  it,  nor  is  it  to  be  lightly  inferred 
from  previous  dealings  between  the  parties. 
Although  it  is  proven  that  P.  R.  Pauley, 
the  senior  member  of  the  firm,  had  dealt 
with  Jones  &  Winkler  for  a  number  of 
years,  and  had  procured  insurance  through 
them  upon  other  property,  and  sometimes 
permitted  them  to  rewrite  insurance  with- 
out special  request,  there  is  no  proof  that 
thev  ever  before  undertook  to  cancel  a 
policy,  or  claimed  the  right  to  do  so.  So 
far  as  the  record  discloses,  all  policies  pre- 
viously written  were  permitted  to  run  their 
full  time.  The  policy  sued  on  was  pro- 
cured on  the  personal  application  of  R.  D. 
Pauley,  who  is  jointly  interested  with  P.  R. 
Pauley,  his  father,  in  the  property  insured, 
and  this  is  the  first  time  he  ever  had  Jones 
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&  Winkler  to  insure  any  property  for  him. 
Jones  &  Winkler  represented  defendant 
company  and  other  insurance  companies, 
and  was  permitted  by  R.  D.  Pauley,  the 
junior  member  of  the  firm  of  Pauley  & 
Son,  who  applied  for  the  insurance,  to 
select  the  company  to  take  the  risk.  The 
previous  dealings  between  Jones  &  Winkler 
and  these  plaintiffs  do  not  warrant  the 
inference  that  the  former  were  the  general 
agents  of  the  latter  for  the  purpose  of 
canceling  their  policy.  An  agency  to  pro- 
cure insurance  does  not  imply  a  continua- 
tion of  the  agency  for  the  purpose  of  can- 
celing the  contract  of  insurance.  Such 
agency  terminates  when  the  policy  is  de- 
livered. 

"As  a  general  rule,  an  agency  to  procure 
insurance  is  not,  as  a  matter  of  law,  pre- 
sumed to  continue  for  the  purpose  of 
canceling  the  insurance  procured,  or  of 
receiving  notice  of  such  cancelation.  .  .  . 
Such  an  agency  terminates  when  the  insur- 
ance is  procured,  and  the  policy  delivered 
to  the  principal."  3  Cooley,  Briefs  on  Ins. 
2797. 

The  text  is  supported  by  the  following 
decisions:  Mutual  Assur.  Soc.  v.  Scottish 
Union  &  Nat.  Ins.  Co.  84  Va.  116,  10  Am. 
St.  Rep.  819,  4  S.  E.  178.  The  Virginia 
court  held  that  the  broker  was  the  agent 
only  for  the  purpose  of  procuring  the 
policy,  and  not  to  receive  notice  of  its 
cancelation,  notwithstanding  a  provision  in 
the  policy  that  the  broker  who  obtained 
the  policy  should  be  considered  the  agent 
of  the  assured,  and  not  of  the  company. 
The  court  cited  with  approval  the  case  of 
Hermann  v.  Niagara  F.  Ins.  Co.  100  N.  Y. 
411,  53  Am.  Rep.  197,  3  N.  E.  341,  an- 
nouncing the  same  principle  on  a  similar 
state  of  facts.  See  also  Grace  v.  American 
Cent.  Ins.  Co.  109  U.  S.  278,  27  L.  ed.  932, 
3  Sup.  Ct.  Rep.  207,  a  case  directly  in 
point. 

The  only  evidence  to  support  defendant's 
third  plea,  that  plaintiffs  were  not  the  sole 
and  unconditional  owners  of  the  property 
insured,  is  plaintiffs'  admission  that  there 
was  a  vendor's  lien  upon  the  house  and 
lot  for  $200,  which  was  the  remainder  of 
the  purchase  price  of  $1,000.  This  did  not 
constitute  a  breach  of  the  warranty  that 
plaintiffs  were  the  sole  and  unconditional 
owners.  Title  was  vested  in  them,  and  a 
mere  lien,  whether  a  vendor's  lien,  mort- 
gage, deed  of  trust,  or  judgment  lien,  does 
not  constitute  a  condition  affecting  their 
title.  Richards,  Ins.  3d  ed.  §  259  j  2  Cooley, 
Brief 8  on  Ins.  1354  and  1356;  and  Wolpert 
V.  Northern  Assur.  Co.  44  W.  Va.  734,  29 
S.  E.  1024. 

As  to  the  alleged  failure  to  comply  with 
the  iron-safe  clause,  it  is  established  that 
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plaintiffs  kept   their   books  of  account  is 
their  dwelling  house,  and  produced  them  at 
the  trial.     They  contained  a  complete  in- 
ventory,  taken   on   the    15th   of   January, 
1915,  of  the  stock  of  merchandise  then  in 
the  building,  and  also  an  account  of  the 
goods    thereafter    purchased    and    mingled 
with  the  others,   and  also  an   account  of 
the    amount    of    dailv    sales,    but    not    of 
items  sold,  which  were  shown  to  have  been 
entered  in  the  book   at  the  close  of  each 
day's    business.      These    accounts    included 
the  cash  and  credit  sales  imder  the  same 
head,  the  average  daily  sales  amounting  to 
$12  or  $13.     It  was  thus  shown  that  the 
total  cash  and  credit  sales,  from  the  time 
the   invoice   was   taken   until   the   fire   oc- 
curred, aggregated  $132.97.     It  was  plain- 
tiff's  custom,   in   making   sales   on   credit, 
to  write  the  same  on  duplicate  slips,  one 
of  which  they  gave  to  the  customer,  and 
the   other   retained    and    filed    away   in   a 
drawer.     These  were  destroyed  by  the  fire. 
It  is  insisted  that  this  manner  of  keeping 
the   sales   account   shows   a  breach   of   the 
promissory   warranty,   to    "keep    a   set   of 
books,    which    shall    clearly    and    plainly 
present    a    complete    record     of     business 
transacted,   including   all   purchases,    sales, 
and  shipments,  both  for  cash  and   credit, 
from   the   date   of   inventory,   as    provided 
for  in  the  first  section  of  this  clause,  and 
during    the    continuance    of    this    policy.'* 
The  purpose  of   this   provision   is   to   pre- 
serve   a    correct    account    of    the    business 
done,  in  order  that  the  value  of  the  stock 
of  goods  on  hand  at  any  time  during  the 
continuance  of  the  policy  may  be  known, 
and   the  amount  of  loss  thus  ascertained. 
The  manner  of  keeping  the  account,  while 
it   does   not   show   the   particular    articles 
sold,    nor    distinguish    between    cash    and 
credit  sales,  shows  as  accurately  the  value 
of  the  goods  sold  as  if  it  had  been  kept 
strictly  according  to  the  letter  of  the  con- 
tract,   and    is    a    substantial    compliance 
therewith.      Houseman    v.    Globe   &    R.    F. 
Ins.  Co.  supra,  and  Tucker  v.  Colonial  F. 
Ins.  Co.  58  W.  Va.  30,  51  S.  E.  86.     With 
the  inventory  and  the  accounts  thus  kept, 
it   was   an    easy   matter   to   ascertain    the 
loss.    The  inventory  amounted  to  $1,463.84. 
After  it  was  taken,   and  before   the    30th 
of  January,  when  the  fire  occurred,  plain- 
tiffs   purchased   goods   from    the   Hubbard 
Grocery    Company    amounting    to     $40.64, 
and  goods  from  the  Charleston  Milling  & 
Produce   Company   amounting    to    $114.82, 
and  the  bills  for  these  goods,  showing  the 
items  and  the  value  of  each,  were  intro- 
duced in  evidence.     The  aggregate   of  each 
day's  sales,  from  the  16th  to  the  29th  of 
January,    inclusive,    kept    in    the    manner 
stated,  was  $132.97,  and  this  amount  de 
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ducted  from  the  amount  of  the  invoice, 
phis  the  value  of  the  goods  shown  to  have 
been  purchased  and  added  to  the  stock, 
gives  the  exact  amount  of  plaintiffs'  lost 
upon  the  stock  of  merchandise. 

The  production  of  the  inventory,  taken 
on  the  15th  of  January,  three  days  before 
the  policy  was  written,  is  a  full  compliance 
with  the  provision  of  the  policy  relating* 
thereto.     Even   if  there  had  been,  no  in- 
ventory taken  within  twelve  months  next 
prior  to  the  date  of  the  policy,  plaintiffs 
were  given,   by   the  terms   of   the  policy, 
thirty  days  after  its  issuance  within  which 
to  take  an  inventory,  and  that  time  had 
not  expired  when  the  Are  occurred.     The 
third   clause    of    the    iron-safe    provision 
required  plaintiffs  to  "keep  such  books  and 
inventory,    and    also    the    last    preceding 
inventory,  if  such  has  been  taken,  securely 
locked  in  a  fireproof  safe  at  night,  and  at 
all  times  when  the  building  mentioned  in 
this  policy  is  not  actually  open  for  busi- 
ness; or,  failing  in  this,  the  assured  will 
keep  such   books   and   inventory    in   some 
place  not  exposed  to  a  fire  which  would 
destroy    the    aforesaid    building.      In    the 
event  of   failure   to   produce   such   set  of 
books  and  inventories  for  the  inspection  of 
this  company,  this  policy  shall  become  null 
and  void,  and  such  failure  shall  constitute 
a  perpetual  bar  to  any  recovery  thereon." 


Inventories  were  taken  prior  to  the  15th 
of  January,  1915,  but  were  not  preserved. 
The  preservation  of  the  one  taken  on  the 
15th  of  January,  only  three  days  before  the 
issuance  of  the  policy,  rendered  unim- 
portant the  production  of  earlier  inven- 
tories. Plaintiffs  were  not  bound  to  take 
an  inventory  before  the  date  of  the  policy, 
although  they  did  so.  The  words,  "such 
.  .  .  inventory,"  used  in  the  first  line 
above  quoted,  refer  to  the  inventory  pro- 
vided for  in  §  1  of  the  iron-safe  clause. 
That  clause  required  the  insured  to  take 
one  at  least  once  in  each  calendar  year,  and 
provided  that  if  none  had  been  taken,  one 
should  be  taken  within  thirty  days  after 
the  issuance  of  the  policy,  and  further  pro- 
vided that  in  case  of  a  failure  to  do  so, 
the  policy  should  become  null  and  void. 
The  inventory  produced  at  the  trial  proved 
a  full  compliance  with  this  provision  of  the 
policy. 

There  is  no  evidence  to  support  the  fifth 
plea. 

The  point  raised  by  the  sixth  plea  is  dis- 
posed of  by  our  holding  in  respect  to  de- 
fendant's fourth  plea. 

The  jury  were  instructed  in  accordance 
with  the  principles  herein  announced,  and 
the  judgment  is  affirmed. 


IOWA  SUPREME  COURT. 

G.  L.  WARREN 

v. 

FRANKLIN  FIRE  INSURANCE  COM- 
PANY, Appt. 


SAME,  Appt., 
v. 

PENNSYLVANIA  FIRE  INSURANCE 
COMPANY. 

(161  Iowa,  440,  143  N.  W.  554.) 

Insurance  —  delivery  of  policy  to  agent 
—  sufficiency. 

1.  Delivery  of  an  insurance  policy  to  an 
agent  having  authority  to  keep  the  princi- 
pal's property  insured  is  sufficient  to  hold 
the  insurer  liable  to  the  principal  for  loss 
of  the  property  covered  by  the  policy. 

ftw  ether  cases,  see  Insurance,  III.  c,  in 
Dig..  X-52  N.  8. 

Same  —  notice  of  cancelation  —  waiver. 

2.  A  provision  in  an.  insurance  policy  en- 
titling insured,  who  may  cancel  upon  re- 
quest, to  five  days'  notice  of  cancelation  by 
the  insurer,  is  waived  by  the  appointment 
by  insured  of  the  insurer's  agent  as  his 
agent,  to  renew  policies  as  canceled,  and  his 
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acceptance  of  notice  of  cancelation  and  re- 
newal in  another  company. 
For  other  cases,  see  Insurance,  V.  a,  in  Dig, 

1S2  N.  S. 


Note.  —  In  Wabren  v.  Franklin  F.  Ins. 
Co.  the  provision  entitling  the  insured  to 
five  days'  notice  of  cancelation  was  held 
waived  by  the  appointment  by  the  insured 
of  the  insurer's  agent  as  his  agent,  to  renew 
policies  as  canceled,  and  his  acceptance  of 
notice  of  cancelation  and  renewal  in  an- 
other company. 

Various  questions  in  relation  to  cancela- 
tion of  policies  are  treated  in  notes  cited  in 
L.R.A.  Indexes,  under  the  title,  "Insur- 
ance," subtitle,  "Cancelation;  rescission." 
See  also  Pauley  v.  Sun  Ins.  Office,  ante,  473. 

The  related  question  of  insurance  brokers 
as  agents  for  the  insured  in  matters  relat- 
ing to  cancelation  is  covered  at  page  623  of 
the  annotation  to  Morris  McGraw  Wooden- 
ware  Co.  v.  German  F.  Ins.  Co.  38  L.R.A. 
(N.S.)   614. 

As  to  sufficiency  of  notice  to  insured  of 
cancelation  of  fire  policy,  see  annotation  to 
Fritz  v.  Pennsylvania  F.  Ins.  Co.  50  L.R.A. 
(N.S.)   35. 

On  the  question  of  time  from  which  notice 
of  cancelation  of  fire  insurance  becomes  ef- 
fective, see  annotation  to  German  Union  F. 
Ins.  Co.  v.  Fred  G.  Clarke  Co.  39  L.R.A. 
(N.S.)  829. 
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(October  23,  1918.) 

APPEALS  from  judgments  of  the  District 
Court  of  Mahaska  County  entered  upon 
verdicts  directed  in  favor  of  defendant  Penn- 
sylvania Company  and  against  defendant 
Franklin  Company  in  consolidated  actions 
brought  to  recover  the  amounts  alleged  to 
be  due  on  certain  insurance  policies;  de- 
fendant Franklin  Company  appealing  from 
the  judgment  entered  against  it;  and  plain- 
tiff appealing  from  the  judgment  entered  in 
favor  of  defendant  Pennsylvania  Company. 
Affirmed  on  both  appeals. 

Statement  by  Ladd,  J.; 

Separate  actions  against  the  Pennsyl- 
vania Fire  Insurance  Company  and  the 
Franklin  Fire  Insurance  Company  were 
tried  together.  Verdict  was  directed  in 
favor  of  the  former  and  against  the  latter, 
and  judgments  entered  accordingly.  The 
Franklin  Fire  Insurance  Company  appeals 
from  judgment  against  it,  and  plaintiff  from 
that  in  favor  of  the  Pennsylvania  Fire  In- 
surance Company.     Affirmed. 

Messrs.  John  F.  Lacey  and  William  R. 
Lacey,  for  appellant  Franklin  Fire  Ins.  Co. : 

The  first  policy  was  not  canceled,  and 
therefore  the  new  policy  was  not  in  force. 

Kerr  v.  Milwaukee  Mechanics'  Ins.  Co. 
54  C.  C.  A.  616,  117  Fed.  442;  Stebbins  v. 
Lancashire  Ins.  Co.  60  N.  H.  65;  Hermann 
v.  Niagara  F.  Ins.  Co.  100  N.  Y.  411,  53 
Am.  Rep.  197,  3  N.  E.  341;  Hartford  F.  Ins. 
Co.  v.  McKenzie,  70  111.  App.  615;  London 
&  L.  F.  Ins.  Co.  y.  Turnbull,  86  Ky.  230, 

5  S.  W.  542;  Lancaster  Ins.  Co.  v.  Nill,  114 
Pa.  248,  6  Atl.  43;  White  v.  Connecticut  F. 
Ins.  Co.  120  Mass.  330. 

O'Hara  could  not  be  agent  to  receive  no- 
tice of  cancelation.  The  contract  requires 
five  days'  notice  to  the  insured  by  registered 
letter,  or  by  written  notice  to  him. 

Grace  v.  American  Cent.  Ins.  Co.  109 
U.  S.  283,  27  L.  ed.  934,  3  Sup.  Ct.  Rep.  207 ; 
10  Am.  &  Eng.  Enc.  Law,  2d  ed.  909. 

The  agent  cannot  cancel  and  substitute 
new  insurance  without  consent  of  insured 
and  delivery  of  the  policy. 

Lancaster  Ins.  Co.  v.  Kill,  114  Pa.  248, 

6  Atl.  43;  British  America  Assur.  Co.  v. 
Cooper,  6  Colo.  App.  25,  40  Pac.  147;  In- 
diana Ins.  Co.  v.  Hartwell,  100  Ind.  566; 
White  v.  Connecticut  F.  Ins.  Co.  120  Mass. 
330;  Snedicor  v.  Citizens'  Ins.  Co.  106  Mich. 
83,  64  N.  W.  35;  Broadwater  v.  Lion  F.  Ins. 
Co.  34  Minn.  465,  26  N.  W.  455 ;  McCartney 
v.  State  Ins.  Co.  45  Mo.  App.  373;  Her- 
mann v.  Niagara  F.  Ins.  Co.  100  N.  Y.  411, 
53  Am.  Rep.  197,  3  N.  E.  341;  Body  v. 
Hartford  F.  Ins.  Co.  63  Wis.  157,  23  N.  W. 
132. 


A  transaction  like  that  between  the  Penn- 
sylvania Company's  local  agent  and  the 
agent  of  the  Franklin  would  not  cancel  the 
policy. 

Hermann  y.  Niagara  F.  Ins.  Co.  100  N.  Y. 
411,  53  Am.  Rep.  197,  3  N.  E.  341. 

The  agent  of  an  insurance  company  can- 
not be  the  agent  of  the  insured. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  904; 
Harle  v.  Council  Bluffs  Ins.  Co.  71  Iowa, 
401,  32  N.  W.  396;  Commercial  F.  Ins.  Co. 
v.  Allen,  80  Ala.  571,  1  So.  202;  Bern- 
heimer  v.  Leadville,  14  Colo.  518,  24  Pac 
332;  Rice  v.  Wood,  113  Mass.  133,  18  Am. 
Rep.  459;  British  America  Assur.  Co.  v. 
Cooper,  6  Colo,  App.  26,  40  Pac  147;  Com- 
mercial Union  Assur.  Co.  v.  State,  113  Ind. 
331,  15  N.  E.  518;  Boetcher  v.  Hawkeye 
Ins.  Co.  47  Iowa,  253;  Ramspeck  v.  Pat- 
tillo,  104  Ga,  772,  42  P.  R.  A.  197,  69  Am. 
St.  Rep.  197,  30  S.  E.  962. 

An  agent,  after  delivery  of  policy,  cannot 
consent  to  its  cancelation. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  871,  873; 
Adams  v.  Manufacturers'  &  B.  F.  Ins.  Co. 
17  Fed.  630;  Insurance  Co.  of  N.  A.  v. 
Forcheimer,  86  Ala.  541,  5  So.  870;  Insur- 
ance Cos.  v.  Reden,  87  Ala.  311,  13  Am.  St. 
Rep.  36,  5  So.  876;  Rothschild  v.  American 
Cent.  Ins.  Co.  5  Mo.  App.  596;  Runkle  v. 
Citizens'  Ins.  Co.  6  Fed.  143;  Quong  Tue 
Sing  v.  Anglo-Nevada  Assur.  Corp.  86  Cal. 
566,  10  L.R.A.  144,  25  Pac.  58;  Bennett  v. 
City  Ins.  Co.  115  Mass.  241;  Lattan  v.  Royal 
Ins.  Co.  45  N.  J.  L.  453;  Van  Valkenburgh 
v.  Lenox  F.  Ins.  Co.  51  N.  Y.  465;  John  R. 
Davis  Lumber  Co.  ▼.  Hartford  F.  Ins.  Co. 
95  Wis.  226,  37  L.R.A.  131,  70  N.  W.  84. 

A  broker  who  gets  the  insurance  cannot 
accept  notice  of  cancelation. 

16  Am.  &  Eng.   Enc  Law,  2d  ed.   874 
Grace  v.  American  Cent.  Ins.  Co.  109  U.  S 
278,  27  L.  ed.  932,  3  Sup.  Ct.  Rep.  237 
Quong   Tue   Sing  v.   Anglo-Nevada   Assur 
Corp.  86  Cal.  566,  10  L.R.A.  144,  25  Pac.  58 
Kehler  v.  New  Orleans  Ins.  Co.  23  Fed.  709; 
Wright  v.  Royal  Ins.  Co.  53  Fed.  340. 

The  Pennsylvania  policy  could  not  be  can- 
celed without  the  number  of  days'  notice 
provided  therein. 

Wilson  v.  New  Hampshire  F.  Ins.  Co.  140 
Mass.  210,  5  N.  E.  818;  Massasoit  Steam 
Mills  Co.  v.  Western  Assur.  Co.  125  Mass. 
110;  Stebbins  v.  Lancashire  Ins.  Co.  60 
N.  H.  65;  Martin  v.  Palatine  Ins.  Co.  106 
Tenn.  523,  61  S.  W.  1024;  Clark  v.  Insur- 
ance Co.  of  N.  A.  89  Me.  26,  35  L.KA.  276, 
35  Atl.  1008. 

Agent  could  not  cancel  without  notice  to 
insured. 

Commercial  Union  Assur.  Co.  v.  Urban- 
sky,  113  Ky.  624,  68  S.  W.  653;  Edwards  v. 
Sun  Ins.  Co.  101  Mo.  App.  45,  73  S.  W.  886 ; 
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Mutual  Assur.  Soc.  v.  Scottish  Union  &  Nat. 
La.  Co.  84  Va.  116,  10  Am.  St.  Rep.  819, 
4  S.  E.  178. 

Notice  of  cancelation  to  a  broker  who  pro- 
cured the  insurance  iB  not  sufficient. 

Mutual  Aasur.  Soc.  v.  Scottish  Union  ft 
Nat  Ins.  Co.  supra;  Martin  v.  Palatine  Ins. 
Co.  106  Tenn.  523,  61  S.  W.  1024. 

An  agent  employed  to  procure  insurance 
is  not,  by  such  employment,  authorized  to 
receive  notice  of  cancelation. 

Wisconsin  C.  R.  Co.  v.  Phoenix  Ins.  Co. 
123  Wis.  313,  101  N.  W.  703;  British  Amer- 
ica Assur.  Co.  v.  Cooper,  6  Colo.  App.  25, 
40  Pac  147. 

After  a  loss  has  occurred,  a  local  insur- 
ance agent  has  no  authority  further  in  the 
premises,  by  virtue  of  his  previous  agency. 
Ermentrout  v.  Girard  F.  &  M.  Ins.  Co. 
63  Minn.  305,  30  L.R.A.  346,  56  Am.  St. 
Rep.  481,  65  N.  W.  635;  Bowlin  v.  Hekla 
F.  Ins.  Co.  36  Minn.  433,  31  N.  W.  859; 
Shapiro  v.  St.  Paul  F.  &  M.  Ins.  Co.  61 
Minn.  135,  63  N.  W.  614;  Hollingsworth  v. 
Gennania,  N.  II.  &  R.  F.  Ins.  Cos.  45  Ga. 
294,  12  Am.  Rep.  579. 

An  agent  has  no  right  to  cancel  the 
policy  issued  by  him  and  place  the  insur- 
ance in  another  company,  without  the  au- 
thority or  request  of  the  assured. 

Clark  v.  Insurance  Co.  of  N.  A.  89  Me.  26, 
35  L.R.A.  276,  35  Atl.  1009 ;  Stebbins  ▼.  Lan- 
cashire Ins.  Co.  60  N.  H.  65. 

O'Hara  could  not  be  the  agent  of  the  in- 
surance company  and  the  insured,  both. 

New  York  Cent.  Ins.  Co.  v.  National  Pro- 
tection Ins.  Co.  14  N.  Y.  85;  Arispe  Mer- 
cantile Co.  v.  Capital  Ins.  Co.  133  Iowa,  272, 
0  L.R.A.(N.S.)  1084,  110  N.  W.  593,  12 
Ann.  Cas.  93;  Arispe  Mercantile  Co.  v. 
Queen  Ins.  Co.  141  Iowa,  607,  133  Am.  St. 
Rep.  180,  120  N.  W.  122. 

Tender  of  premium  after  the  fire,  on  a 
policy  issued  by  an  unauthorized  agent,  does 
not  validate  the  policy. 

Kline  Bros.  v.  Royal  Ins.  Co.  192  Fed. 
378;  Mutual  L.  Ins.  Co.  v.  Young.  23  Wall. 
85,  107,  23  L.  ed.  152,  154;  Piedmont  & 
A.  L.  Ins.  Co.  v.  Ewing,  92  U.  S.  377,  381, 
23  L.  ed.  610,  612. 
Mr.  C.  C.  Orvls,  for  appellant  Warren: 
The  plaintiff  Warren  could  have,  in  per- 
son, consented  to  the  cancelation  of  the 
Pennsylvania  Fire  Insurance  Company  pol- 
icy, without  waiting  for  the  five  days 
provided  in  the  policy;  and,  having  the  au- 
thority to  do  this  for  himself,  he  could 
authorize  Ralph  O'Hara,  as  his  agent,  to 
cancel  said  policy,  and  to  secure  another 
policy  of  insurance. 

Waterloo  Lumber  Co.  ▼.  Des  Moines  Ins. 
Co.  158  Iowa,  563,  51  L.R.A.(N.S.)  539, 
138  N.  W.  505;  Hopkins  v.  Phoenix  Ins.  Co. 
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78  Iowa,  344,  43  N.  W.  197;  Stevenson  ▼. 
Sun  Ins.  Office,  17  Cal.  App.  280,  119  Pac. 
529;  Benedict  v.  Security  Ins.  Co.  147  App. 
Div.  810,  133  N.  Y.  Supp.  165;  Finley  v. 
New  Brunswick  F.  Ins.  Co.  193  Fed.  195; 
Finley  v.  Western  Empire  Ins.  Co.  69  Wash. 
673,  125  Pac.  1012. 

The  cancelation  clause  in  a  standard  fire 
insurance  policy  is  for  the  benefit  of  the  in- 
sured, and  may  be  waived  by  him,  both  as 
to  the  time  of  cancelation  and  as  to  the 
return  of  the  unearned  premium. 

Buick  v.  Mechanics'  Ins.  Co.  103  Mich. 
75,  61  N.  W.  337;  Hartford  F.  Ins.  Co.  v. 
Reynolds,  36  Mich.  502;  Buckley  v.  Citizens' 
Ins.  Co.  188  N.  Y.  399,  13  L.R.A.(N.S.)  889, 
81  N.  B.  165;  Phoenix  Ins.  Co.  v.  State,  76 
Ark.  180,  88  S.  W.  917,  6  Ann.  Cas.  440; 
Mtna,  Ins.  Co.  v.  Weissinger,  91  Ind.  297; 
Hillock  v.  Traders'  Ins.  Co.  54  Mich.  634, 
20  N.  W.  571;  Kirby  v.  Phoenix  Ins.  Co.  13 
Lea,  340;  Lampasas  Hotel  &  Park  Co.  r. 
Home  Ins.  Co.  17  Tex.  Civ.  App.  615,  43 
S.  W.  1081;  Ragley  Lumber  Co.  v.  Insur- 
ance Co.  of  N.  A.*  42  Tex.  Civ.  App.  94 
S.  W.  185;  Miller  v.  Firemen's  Ins.  Co.  54 
W.  Va.  344,  46  S.  E.  181 ;  Bingham  v.  Insur- 
ance Co.  of  N.  A.  74  Wis.  498,  43  N.  W.  494; 
Arnfeld  v.  Guardian  Assur.  Co.  172  Pa.  605, 
34  Atl.  580. 

The  delivery  of  the  Franklin  Fire  Insur- 
ance Company  policy,  by  Carl  Johnson  its 
agent,  to  Ralph  O'Hara,  on  February  23d, 
was  a  delivery  to  the  plaintiff  Warren,  and 
said  policy  became  effective  upon  said  deliv- 
ery to  O'Hara  on  said  date. 

Unterharn8cheidt  v.  Missouri  State  L. 
Ins.  Co.  160  Iowa,  223,  45  L.R.A.(N.S.)  743, 
138  N.  W.  459;  Davenport  v.  Peoria  M.  & 
F.  Ins.  Co.  17  Iowa,  282;  Lightbody  v. 
North  American  Ins.  Co.  23  Wend.  18; 
Blanchard  v.  Waite,  28  Me.  51,  48  Am.  Dec. 
474;  Warren  v.  Ocean  Ins.  Co.  16  Me.  439, 
33  Am.  Dec.  674;  Cooper  v.  Pacific  Mut.  L. 
Ins.  Co.  7  Nev.  116,  8  Am.  Rep.  705; 
Stephenson  v.  Allison,  165  Ala.  238,  138  Am. 
St.  Rep.  26,  51  So.  622;  Kimbro  v.  New 
York  L.  Ins.  Co.  134  Iowa,  84,  12  L.R.A. 
(N.S.)  521,  108  N.  W.  1025;  Kilborn  v. 
Prudential  Ins.  Co.  99  Minn.  176,  108  N.  W. 
861 ;  Yonge  v.  Equitable  Life  Assur.  Soc.  30 
Fed.  902;  New  York  L.  Ins.  Co.  v.  Babcock, 
104  Ga.  67,  42  L.R.A.  88,  69  Am.  St.  Rep. 
134,  30  S.  E.  273;  Fried  v.  Royal  Ins.  Co. 

50  N.  Y.  243 ;  New  York  L.  Ins.  Co.  v.  Pike, 

51  Colo.  238,  117  Pac.  899;  Francis  v.  Mu- 
tual L.  Ins.  Co.  55  Or.  280,  106  Pac.  323. 

The  Franklin  Fire  Insurance  Company  is 
estopped  from  denying  its  liability  to  the 
plaintiff  on  its  policy. 

Barrett  v.  Des  Moines  Mut.  Hail  &  Cy- 
clone Ins.  Asso.  120  Iowa,  184,  94  N.  W. 
473;  Limerick  v.  Home  Ins.  Co.  150  Ky. 
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827,  44  L.B.A.(N.S.)  371,  150  S.  W.  978; 
Equitable  Life  Assur.  Soc.  v.  Ellis,  105  Tex. 
526,  147  S.  W.  1152,  152  S.  W.  625;  Pacific 
Mut  L.  Ins.  Co.  v.  0*Neil,  36  Okla.  792,  130 
Pac.  270;  Commonwealth  L.  Ins.  Co.  v. 
Rider,  153  Ky.  130,  154  S.  W.  906;  Bohles 
v.  Prudential  Ins.  Co.  84  N.  J.  L.  315,  86 
Atl.  438;  Leisen  v.  St.  Paul  F.  &  M.  Ins. 
Co.  20  N.  D.  316,  30  L.R.A.(N.S.)  539,  127 
N.  W.  837. 

Messrs.  Burrell  &  Devitt  and  Thomas 
Bates,  for  appellee  Pennsylvania  Fire  Ins. 
Co.: 

An  insurance  agent,  with  authority  to 
cancel  policies  for  the  assured,  may  act  as 
the  agent  of  the  insured  in  waiving  notice 
of  cancelation  or  consenting  to  the  same, 
and  in  accomplishing  the  delivery  of  the 
new  policy,  when  substituted  for  the  one 
canceled;  and  the  delivery  of  the  new  or 
substituted  policy  is  complete,  even  though 
it  may  remain  in  the  hands  of  the  agent. 

Dibble  v.  Northern  Assur.  Co.  70  Mich.  1, 
14  Am.  St.  Rep.  470,  37  N.  W.  704;  Larsen 
v.  Thuringia  American  Ins.  Co.  208  111.  166, 
70  N.  E.  31;  Schauer  v.  Queen  Ins.  Co.  88 
Wis.  561,  60  N.  W.  994;  Hamm  Realty  Co. 
v.  New  Hampshire  F.  Ins.  Co.  84  Minn.  336, 
87  N.  W.  933 ;  Buick  v.  Mechanics'  Ins.  Co. 
103  Mich.  75,  61  N.  W.  337;  Huggins 
Cracker  &  Candy  Co.  v.  People's  Ins.  Co. 
41  Mo.  App.  530;  Waterloo  Lumber  Co.  v. 
Des  Moines  Ins.  Co.  150  Iowa,  607,  130 
N.  W.  147;  Hopkins  v.  Phoenix  Ins.  Co.  78 
Iowa,  344,  43  N.  W.  197;  Stone  v.  Franklin 
F.  Ins.  Co.  105  N.  Y.  543,  12  N.  E.  45; 
Newark  Mach.  Co.  v.  Kenton  Ins.  Co.  50 
Ohio  St.  549,  22  L.R.A.  768,  35  N.  E.  1060; 
Arnfeld  v.  Guardian  Assur.  Co.  172  Pa.  605, 
34  Atl.  580;  2  Clement,  Fire  Ins.  p.  427. 

Acceptance  and  retention  of  a  premium 
after  the  fire  will  estop  the  company  from 
claiming  that  it  did  not  incur  the  liability; 
and  where  the  premium  is  accepted  after  a 
fire,  with  knowledge  of  the  facts,  all  for- 
feitures are  waived. 

Barrett  v.  Des  Moines  Mut.  Hail  &  Cy- 
clone Ins.  As80.  120  Iowa,  184,  94  N.  W. 
473;  Bloom  v.  State  Ins.  Co.  94  Iowa,  359, 
62  N.  W.  810;  Traders  Ins.  Co.  v.  Pacaud, 
51  111.  App.  257;  German  Ins.  Co.  v.  Shader, 
68  Neb.  1,  60  L.R.A.  918,  93  N.  W.  972; 
Ellis  v.  State  Ins.  Co.  68  Iowa,  578,  56  Am. 
Rep.  865,  27  N.  W.  762;  Millis  v.  Scottish 
Union  &  Nat  Ins.  Co.  95  Mo.  App.  211,  68 
S.  W.  1066;  Phoenix  Ins.  Co.  v.  Lansing,  15 
Neb.  494,  20  N.  W.  22;  Milkman  v.  United 
Mut.  Ins.  Co.  20  R.  I.  10,  36  Atl.  1121; 
Mississippi  Fire  Asso.  v.  Dobbins,  81  Miss. 
630,  33  So.  506;  Hartford  F.  Ins.  Co.  v. 
Orr,  56  111.  App.  629;  Brown  v.  State  Ins. 
Co.  74  Iowa,  428,  7  Am.  St.  Rep.  495,  38 
N.  W.  135;  Hollis  v.  State  Ins.  Co.  65  Iowa, 
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454,  21  N.  W.  774;  Schreiber  v.  German 
American  Hail  Ins.  Co.  43  Minn.  367,  45 
N.  W.  708;  Phoenix  Mut.  L.  Ins.  Co.  v. 
Raddin,  120  U.  S.  183,  30  L.  ed.  644,  7  Sup. 
Ct.  Rep.  500;  Titus  v.  Glens  Falls  Ins.  Co. 
81  N.  Y.  410;  Phenix  Ins.  Co.  v.  Tomlinson, 
125  Ind.  84,  9  L.ILA.  317,  21  Am.  St  Rep. 
203,  25  N.  E.  126;  19  Cyc.  796;  Harl  v. 
Pottawattamie  County  Mut.  F.  Ins.  Co.  74 
Iowa,  39,  36  N.  W.  880;  Jordan  v.  State  Ins. 
Co.  64  Iowa,  216,  19  N.  W.  917;  Williams 
v.  Niagara  F.  Ins.  Co.  50  Iowa,  561 ;  Keenan 
v.  Dubuque  Mut.  F.  Ins.  Co.  13  Iowa,  375; 
Keenan  v.  Missouri  State  Mut.  Ins.  Co.  12 
Iowa,  126;  Mershon  v.  National  Ins.  Co.  34 
Iowa,  87. 

Ladd,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  operated  a  grocery  with 
meat  market,  at  Buxton.  He  had  procured 
a  policy  of  insurance  on  his  stock  and  fix- 
tures, issued  by  the  Home  Insurance  Com- 
pany, which  it  subsequently  canceled.  There- 
upon the  agent,  O'Hara,  at  the  instance  of 
the  insured,  issued  a  like  policy  of  the 
Pennsylvania  Fire  Insurance  Company.  It 
was  delivered  February  12th,  and  on  the 
21st  of  the  same  month  the  company  tele- 
graphed its  agent  to  cancel  the  policy,  and 
also  wrote  the  agent  to  do  so.  On  the  23d 
O'Hara  arranged  with  Carl  Johnson,  an 
agent  for  twelve  companies,  to  issue  a  pol- 
icy of  one  of  them,  covering  the  property, 
and  on  the  same  day  Johnson  delivered  to 
O'Hara  a  policy  of  the  Franklin  Fire  In- 
surance Company,  covering  the  stock  and 
fixtures,  and  the  latter  mailed  it  to  the  in- 
sured, but  it  did  not  reach  him  until  the 
26th.  The  property  was  destroyed  by  fire 
February  25,  1912.  The  insured  notified 
both  companies  thereof,  and  served  each 
with  proofs  of  loss.  Upon  failure  to  pay 
the  loss,  action  was  begun  against  each. 
Issues  were  joined  and  the  actions  tried 
together.  That  one  company  or  the  other 
is  liable  for  the  loss  stipulated  to  have  been 
$449.61,  is  conceded,  the  ultimate  issue  be- 
ing, which  one.  If  the  policy  of  the  Penn- 
sylvania Fire  Insurance  Company  had  been 
canceled  before  the  fire,  the  Franklin  Fire 
Insurance  Company  must  pay  the  loss;  if 
it  was  in  force  at  that  time,  then  the  Penn- 
sylvania Fire  Insurance  Company  is  liable 
therefor. 

It  appears  that  the  insured  had  experi- 
enced some  difficulty  in  keeping  his  prop- 
erty insured,  and  had  arranged  with  O'Hara 
to  reinsure  upon  the  expiration  of  policies, 
and,  in  event  any  policy  was  canceled,  to  in- 
sure in  another  company.  In  view  of  this 
authority,  handing  to  him  the  policy  of  the 
Franklin  Fire  Insurance  Company  by  its 
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igent  was  a  sufficient  delivery.    "This  was 
i  matter  in  which  the  company  had  no  in- 
terest and  over  which  it   had  no   control 
whatever,  and,  when  the  agent  received  it 
for  the  plaintiff  for  that  purpose,  it  was 
clearly  a  delivery  by  the  company"  (Dibble 
v.  Northern  Assur.  Co.  70  Mich.  1,  14  Am. 
St.  Rep.  470,  37  N.  W.  704) ,  and,  as  we  think, 
effected  the  cancelation  of  the  policy  of  the 
Pennsylvania  Fire  Insurance  Company.     It 
stipulated,  as  required  by   §    1758b,   Code 
Supplement,  that  "this  policy  shall  be  can- 
celed at  any  time  at  the  request  of  the 
insured;  or  by  the  company  by  giving  five 
days'  notice  of  such  cancelation  either  by 
registered  letter  directed  to  the  insured  at 
his  last   known    address,   or   by    personal 
written  notice."  The  next  section  denounces 
a  penalty  against  any  company,  and  the 
officers  and  agents  of  any,  who  shall  violate 
the  law  specifying  what  shall  be  included 
tod   what    excluded    from    an    insurance 
policy.    Though  it  would  have  been  unlaw- 
ful for  the  company  to  have  omitted  this 
provision   (Code  Supp.  |   1758c),  we  know 
of  no  ground  on  which  the  insured  may  be 
denied  the  right  to  consent  to  the  cancela- 
tion of  a  policy  without  notice,  or  to  waive 
the  service   of  notice  in  the  manner  pre- 
*ribed.     This  would  seem   necessarily  to 
follow  from  privilege  of  canceling  accorded 
the  assured.     The  design  of  this  provision 
is  to  prescribe  a  method  to  be  pursued  to 
tfect  cancelation  by  either  party  independ- 
ent of  the  other,  and  not  to  deny  to  either 
the  right  to  withdraw  from  the  contract  by 
mutual  consent.    The  mischief  sought  to  be 
remedied  was  that  resulting  from  terminat- 
ing the  policy  without   according  the  as- 
sured ample  time  within  which  to  negotiate 
for  other  insurance  in  its  stead.     The  serv- 
ice of  notice  in  the  manner  prescribed  is 
for  the  benefit  of  the  insured,  and,  like  all 
provisions  of  this  kind,  may  be  waived  by 
the  party  in  whose  interest  enacted.     Had 
the  plaintiff  been  advised  personally  of  the 
instruction  of  the  company  to  cancel  the 
Policy,  there  can  be  no  doubt  but  that  he 
°ight    have    consented    thereto,    or    have 
waived  notice.     Certainly  there  is  nothing 
in  the  statute  to  prevent  such  a  course,  and 
if  the  legislature  intended  to  deny  to  the 
insured  the  right  to  waive  the  provisions 
therein,  enacted  for  his  benefit,  as  is  con- 
tended by  appellant,  this  does  not  appear 
from  the  language  of  the  statute,  of  which 
the  excerpt  from  the  policy  is  a  copy.    And 
*hat  the  insured  might  do  in  the  way  of 
Waiving  notice  or  consenting  to  cancelation 
he  could  authorize  another  to  do  for  him. 
He  was  not  informed  of  what  had  trans- 
pired in  the  matter  of  canceling  one  policy, 
tut  had  directed  O'Hara  to  procure  a  policy 


in  another  company  upon  cancelation  of 
any  outstanding,  and  the  agent  undertak- 
ing to  do  so  was  not  inconsistent  with  any 
duty  he  owed  the  companies  for  which  he 
was  agent.  The  services  to  be  rendered  by 
him  for  the  companies  in  no  manner  con- 
flicted with  those  undertaken  for  the  in- 
sured. Upon  receiving  instruction  to  cancel 
the  policy  of  the  Pennsylvania  Fire  Insur- 
ance Company,  ordinarily  he  must  have 
caused  the  statutory  notice  to  be  served  on 
the  insured;  but  this  the  latter  had  waived 
in  advance  by  directing  him  to  reinsure  in 
another  company,  and,  upon  this  being 
done,  the  cancelation  became  as  effective  as 
though  notice  had  been  served.  Not  only 
were  his  employments  not  inconsistent  with 
the  performance  of  his  duty  toward  each, 
but  they  were  in  harmony  and  well  adapted 
to  the  accomplishment  of  the  design  of  each, 
for  no  act  of  his  essential  therefor  exacted 
the  concurrence  of  both  parties. 

The  same  question  was  before  the  su- 
preme court  of  Minnesota  in  Haram  Realty 
Co.  v.  New  Hampshire  F.  Ins.  Co.  80  Minn. 
139,  83  N.  W.  41,  the  only  difference  being 
that  the  authority  of  the  agent  was  estab- 
lished by  long  custom  and  usage  in  that 
case,  and  the  court,  speaking  through 
Lovely,  J.,  said:  "There  is  no  doubt  that  a 
general  insurance  agency,  representing  a 
number  of  companies,  may  act  as  the  rep- 
resentative of  the  insurer  and  the  insured 
for  the  purpose  above  mentioned,  or,  in 
other  words,  be  the  agent  for  both  parties, 
within  the  limits  suggested.  Ostrander, 
Fire  Ins.  §  6;  Dibble  v.  Northern  Assur. 
Co.  supra;  Buick  v.  Mechanics'  Ins.  Co.  103 
Mich.  75,  61  N.  W.  337;  Stone  v.  Franklin 
F.  Ins.  Co.  105  N.  Y.  543,  12  N.  E.  45; 
Arnfield  v.  Guardian  Assur.  Co.  172  Pa. 
605,  34  Atl.  580.  Such  a  business  arrange- 
ment is,  in  many  cases,  adopted  by  busi- 
ness firms  and  corporations  in  cities,  and 
is  beneficial  both  to  the  underwriters  and 
the  parties  insured,  adding  to  the  business 
of  the  one,  and  relieving  the  other  from 
anxiety  regarding  the  expiration  and  re- 
placement of  risks.  The  long  course  of 
business  usage  and  custom  pursued  in  a 
uniform  manner  between  the  Haas  agency, 
representing  the  defendant  and  other  com- 
panies, and  plaintiff,  in  which  the  latter  had 
permitted  the  former  to  act  for  it,  would 
justify  a  conclusion  that  the  agency  was 
authorized  to  act  for  the  plaintiff  in  waiv- 
ing the  notice  of  cancelation  and  in  accept- 
ing the  new  policy  of  insurance,  by  which 
a  delivery  of  such  policy  was  accomplished 
as  fully  as  if  the  plaintiff's  manager  had 
been  present  and  received  such  policy  into 
his  own  hands." 

In  Buick  v.  Mechanics'  Ins.  Co.  103  Mich. 
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75,  61  N.  W.  337,  the  Michigan  Fire  &  Ma- 
rine Insurance  Company  directed  its  agent 
Davenport  to  cancel  its  policy  covering 
plaintiff's  property,  and  he  immediately 
procured  a  policy  from  the  agent  of  the 
Mechanics*  Insurance  Company,  and  mailed 
it  to  the  insured.  A  fire  occurred  before 
the  latter  had  notice  of  the  change,  and  in 
an  action  on  the  last  policy  the  court  said: 
"The  liability  of  the  defendant  depends 
upon  the  extent  of  the  authority  of  plain- 
tiffs' agent  Mr.  Davenport.  It  is  insisted 
by  defendant  that  his  authority  was  lim- 
ited to  procuring  insurance,  and  that  he  had 
no  authority  to  assent  to  a  cancelation  of 
a  policy,  when  once  issued.  It  is  unneces- 
sary to  cite  authorities  to  the  proposition 
that  authority  to  procure  insurance  does 
not  imply  authority  to  consent  to  cancela- 
tion, so  as  to  bind  the  insured.  The  court 
has  found  as  a  fact  that  Davenport  had  the 
authority  to  do  both.  An  examination  of 
the  record  convinces  us  there  is  evidence  to 
sustain  the  finding.  They  intrusted  the 
whole  subject  of  their  insurance  to  Daven- 
port, and  had  done  so  for  years.  ...  He 
assented  to  the  cancelation,  obtained  the 
new  policy  now  in  suit  to  take  the  place  of 
the  Michigan  policy,  and  delivered  it  to  the 
plaintiffs  before  the  Are,  with  notice  of  the 
cancelation  and  the  substitution.  Plaintiffs 
received  it,  but  did  not  open  the  envelop 
containing  it,  and  it  was  consumed  in  the 
fire.  .  .  .  We  think  this  case  is  clearly 
within  Hartford  F.  Ins.  Co.  v.  Reynolds,  36 
Mich.  502,  in  which  it  is  said,  at  page  507: 
'It  is  certainly  not  necessary  to  give  notice 
to  a  principal  who  deals  through  a  broker 
who  is  notified.'  .  .  .  The  Michigan  policy 
provided  for  cancelation  upon  five  days'  no- 
tice.    This  provision,  however,  can  be,  and 


in  the  present  case  was,  waived  by  the  as- 
sent of  both  parties  to  the  contract.  Such 
waiver  did  not  affect  or  change  the  defend- 
ant's, liability.  If  the  parties  to  the  Michi- 
gan Company's  policy  saw  fit  to  waive  this 
provision,  the  defendant  cannot  question 
it."  See  also  Huggins  Cracker  &  Candy  Co. 
v.  People's  Ins.  Co.,  41  Mo.  App.  530. 

It  was  said  in  Waterloo  Lumber  Co.  v. 
Des    Moines   Ins.    Co.    158    Iowa,   563,  51 
L.R.A.(N.S.)  539,  138  N.  W.  504,  that  "the 
insured    could,    of    course,    authorize    the 
agents  to  act  for  him  in  receiving  notice  of 
cancelation,  and  in  procuring  other  insur- 
ance in  case  his  policy  was  thereafter  can- 
celed."    No   authority  to  the   contrary  is 
cited  in  appellant's  brief  and  none  has  been 
discovered  by  us,  and  we  reach  the  con- 
clusion, based  on  reason  and  authority,  that 
the  insured,  notwithstanding  the  provisions 
of  the  statute  exacting  a  standard  policy, 
may  waive  service  of  notice  or  consent  to 
the  cancelation  of  a  policy,  that  this  may 
be  done  in  advance  by  authorizing  the  agent 
of  the  company  issuing  same  to  insure  his 
property  in  another  company  upon  being 
required  by  the  insurance  company  to  can- 
cel, and  that,  in  so  doing,  his  act  in  no  wise 
conflicts  with  his  duty  to  the  company  of 
which  he  is  agent,  and  that  in  this  case  the 
policy  of  the  Pennsylvania  Fire  Insurance 
Company  was  effectually  canceled  by  the 
procurement  of  the  policy  of  the  Franklin 
Fire  Insurance  Company,  as  directed  by  the 
insured.     While  appellant's  brief  covers  a 
wide  range,  the  questions  determined  are 
decisive,  and  others  need  not  be  considered. 

The  judgments  are  affrmed. 

Weaver,  Ch.  J.,  and  Evans  and  Gaynor, 
JJ.,  concur. 
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STATE  OF  ARKANSAS,  Appt., 

v. 

DR.  H.  M.  BLUMENTHAL. 
(—  Ark.  — ,  203  S.  W.  36.) 

Arson  —  liability  of  tenant. 

A  tenant  in  possession  may  be  guilty  of 
arson  in  setting  fire  to  the  dwelling  house, 
under  a  statute  defining  arson  as  the  wilful 
and  malicious  burning  of  the  house  or  other 
tenements  of  another  person. 
For  other  cases,  see  Arson,  in  Dig.  1-52 

Note.  —  As  to  arson  by  tenant  or  other 
person  in  possession  of  another's  property, 
see  annotation  following  this  case,  post,  484, 
.  and  references  therein  to  annotation  on  re- 
lated questions. 
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(April  15,  1918.) 

APPEAL  by  the  state  from  a  judgment 
of  the  Circuit  Court  for  Cross  County 
sustaining  a  demurrer  to  an  indictment 
charging  defendant  with  arson.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  John  D.  Ar buckle,  Attorney 
General,  and  T.  W.  Campbell,  Assistant 
Attorney  General,  for  the  State. 

Hart,   J.,  delivered  the  opinion   of  the 

court : 

This  appeal  is  prosecuted  by  the  state, 
to  reverse  a  judgment  sustaining  a  de- 
murrer to  an  indictment  for  arson  against 
Dr.  H.  M.  Blumenthal.  There  was  an 
agreement  between  counsel  for  the  state 
and  for  the  defendant  that  it  was  the  in- 
tention, in  the  indictment,  to    charge  the 
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defendant  with  wilfully  and  maliciously 
and  feloniously  setting  fire  to  and  burning 
a  dwelling  house  belonging  to  Mrs.  Sallie 
A.  Hancock,  while  he  was  in  possession  of 
it  and  occupied  as  her  tenant.  It  appears 
from  the  record  that  the  court  below  sus- 
tained the  demurrer  upon  the  agreed  state- 
ment of  facts. 

We  will,  first,  treat  the  indictment  as 
the  parties  themselves  and  the  court  below 
treated  it,  as  presenting  for  decision  the 
question  of  whether  or  not,  under  our 
statute,  a  tenant  can  be  guilty  of  arson 
in  setting  fire  to  and  burning  the  dwelling 
house  of  his  landlord,  occupied  by  him.  In 
the  case  of  the  State  v.  Hanna,  Ark.  198 
S.  W.  881,  the  court  held  that  the  burning 
of  a  house  by  the  owner  does  not  consti- 
tute the  crime  of  arson  at  common  law, 
for  the  reason  that  it  is  essential  to  the 
common-law  offense  that  the  property 
burned  should  be  that  of  another  person. 
The  court  further  held  that  the  common- 
law  rule  in  this  respect  has  not  been 
changed  by  our  statute  defining  arson. 

At  common  law  not  only  the  bare 
dwelling  house,  but  all  the  outhouses  which 
are  a  parcel  thereof,  though  not  contiguous 
thereto,  or  under  the  same  roof,  as  barns 
and  stables,  may  be  the  subject  of  arson. 
Cooley's  Bl.  Com.  bk.  4,  #221,  and  3  Greenl. 
Ev.  15th  ed.  1  52.  In  the  same  section  the 
learned  author  says  that  if  a  landlord  or 
reversioner  sets  fire  to  his  own  house,  of 
which  another  is  in  possession  under  a 
lease  from  himself,  or  from  those  whose 
authority  he  hath,  it  shall  be  accounted 
arson. 

Under  the  common  law,  and  under  stat- 
utes which  follow  the  common  law  and 
make  no  changes  in  it,  arson  is  an  offense 
against  the  possession  rather  than  against 
the  property  itself;  and  a  tenant  who  is 
in  possession  of  and  in  actual  occupancy 
of  the  building  burned,  under  a  lease,  can- 
not be  guilty  of  arson  in  burning  it.  State 
v.  Young,  139  Ala.  136,  101  Am.  St.  Rep. 
21,  36  So.  19;  State  v.  Fish,  27  N.  J.  L.  323; 
s'tate  v.  Hannett,  54  Vt.  83,  4  Am.  Crim. 
Rep.  38;  State  v.  Lyon,  12  Conn.  487; 
Snyder  v.  People,  26  Mich.  106,  12  Am. 
Rep.  302,  case  note  in  1  Ann.  Cas.  at  page 
621 ;  3  Greenl.  Ev.  15th  ed.  f  54 ;  2  Whart. 
Crim.  Law,  11th  ed.  §  1051;  2  Bishop,  New 
Crim.  Law,  §  13.  In  Allen  v.  State,  10 
Ohio  St.  287,  the  court  pointed  out  that* 
*t  common  law,  for  a  tenant  to  burn  a 
building  belonging  to  another,  of  which 
he  was  in  possession,  was  a  high  misde- 
meanor, and  punished  by  fine  and  pillory, 
and  surety  required  for  future  good  be- 
havior. 

The  section  of  our  statute  which  defines 
arson  reads  as  follows:    "Arson  is  the  wil- 
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ful  and  malicious  burning  the  house  or 
other  tenements  of  another  person."  Kir- 
by's  Dig.  §   1575. 

This  section  was  a  part  of  the  Revised 
Statutes,  and  it  is  a  rule  of  construction 
"in  this  state  that  the  common  law  in  force 
at  the  time  the  statute  was  passed  is  to 
be  taken  into  account  in  construing  the 
statute.  State  v.  Pierson,  44  Ark.  265; 
Furth  v.  Furth,  97  Ark.  272,  133  S.  W. 
1037,  Ann.  Cas.  1912D,  595,  and  State  v. 
Hanna,  supra.  In  the  first-mentioned  case 
Chief  Justice  Cockrill  said:  "Coke  says, 
'To  know  what  the  common  law  was  before 
the  making  of  the  statute  is  the  very  lock 
and  key  to  set  open  the  windows  of  the 
statute.' " 

It  must  be  assumed,  then,  that  the  law- 
makers had  in  mind  the  above  summary  of 
the  common  law  when  they  framed  our 
section  of  the  statute  defining  arson.  The 
question  is,  whether  or  not  the  definition 
given  arson  in  the  statute  has  made  any 
change  which  affects  this  case. 

The  word  "house,"  in  the  definition  of 
arson  at  the  common  law,  imports  a  dwell- 
ing house;  and,  as  we  have  already  seen, 
the  term  "dwelling  house"  comprehends  not 
only  the  mansion  house,  but  all  outhouses 
which  are  a  parcel  thereof,  though  not 
contiguous  to  it.  The  words,  "or  other 
tenement,"  are  not  to  be  deemed  to  have 
been  used  in  the  statute  as  synonymous 
with  the  word  "house."  Tenement,  in  its 
broadest  sense,  signifies  everything  that 
may  be  holden,  provided  it  be  of  a  per- 
manent nature.  In  its  restrictive  sense, 
it  is  only  applied  to  houses  and  other 
buildings.  Lewis's  Bl.  Com.  bk.  2,  #17. 
The  word  "other,"  as  denned  by  the  Cen- 
tury Dictionary,  means  a  different  person 
or  thing  from  the  one  in  view,  or  under 
consideration,  or  just  specified;  additional. 
So  it  may  be  said  that  the  word  "house" 
means  the  dwelling  house  and  outhouses 
which  are  a  part  thereof,  and  the  words, 
"or  other  tenement,"  means  a  house  occu- 
pied by  a  tenant.  This  would  give  effect 
to  and  harmonize  the  words  used  in  the 
statute.  The  use  of  the  word  "other,"  in 
connection  with  the  word  "tenement,"  em- 
phasizes the  fact  that  the  legislature  did 
not  intend  to  use  those  words  as  synony- 
mous with  the  word  "house."  For  the 
word  "other"  indicates  that  the  legislature 
had  in  view  ,  a  building  different  from 
the  one  just  specified.  In  short,  we  are 
of  the  opinion  that  the  framers  of  the 
statute,  in  defining  arson,  intended  to  abro- 
gate the  common-law  rule  that  a  lessee 
could  not  be  guilty  of  a  felony  in  burning 
the  premises  occupied  by  him  as  such. 

Counsel  for  the  state,  in  support  of  their 
contention,  cite  the  cases  of  State  v.  Moore, 
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61  Mo.  276;  Allen  v.  State,  10  Ohio  St. 
287;  Garrett  v.  State,,  109  Ind.  527,  10 
N.  E.  570,  and  other  cases  of  like  char- 
acter. We  have  not  cited  these  cases  or 
referred  to  them  as  sustaining  the  conclu-. 
sion  reached  by  the  court,  for  the  reason 
they  were  rendered  under  statutes  which 
have  wrought  many  and  radical  changes 
in  the  common-law  offense  of  arson.  All 
of  these  cases,  however,  iecognized  the 
common  law  to  be  as  we  have  stated  it. 
Indeed,  the  common  law  on  the  subject  is 
established  by  an  unbroken  chain  of  de- 
cisions, English  and  American.  An  exam- 
ination of  the  statutes  of  each  of  the 
states  in  the  cases  cited  by  counsel  for  the 
state  show  that  they  have  no  section  of  the 
statute  defining  arson  as  we  have.  The 
statutes  on  their  faces  indicated  that  the 
legislature  intended  to  make  radical  and 
sweeping  changes  in  the  common  law.  For 
instance,  §  1  of  the  Missouri  statute  (Wag- 
ner's Stat.  chap.  42,  art.  3)  makes  it  arson 
in  the  first  degree  to  set  fire  to  or  burn 
any  dwelling  house,  bridge,  etc.,  in  which 
there  shall  be  at  the  time  some  human 
being.  Section  3  provided  that  setting  fire 
to  a  shop,  warehouse,  etc.,  adjourning  any 
inhabited  dwelling  house,  shall  be  arson  in 
the  second  degree.  Section  5  provides  that 
setting  fire  to  or  burning  any  house,  build- 
ing, etc.,  or  vessel  of  another,  shall  be 
arson  in  the  third  degree. 

In  the  case  of  State  v.  Moore,  61  Mo. 
276,  the  court  held  that,  under  the  statu- 
tory provisions  of  arson  in  the  state  of 
Missouri,   the   offense  in   the   third   degree 


was  directed  not  at  the  possession,  but  at 
the    property    of    another,    and    on    that 
account  made  a  radical  change  in  the  com- 
mon law,  so  that  a  tenant  might  commit 
arson  with  respect  to   the  house  occupied 
by  himself.    Both  the  Ohio  and  the  Indiana 
statutes  made  it  arson  to  burn  the  house 
of  any  other  person  of  a  certain  designated 
value.      There   were    also    other    provisions 
in  the  statutes  indicating  the  intention  of 
the    legislature    to    make    radical    changes 
in  the  common  law.     It  was  also  said  that 
the  statutes  against  the  burning  of  build- 
ings were  not  confined  to  the  common-law 
offense  in  those  states.     Therefore,  we  have 
preferred  to  place  our  decision  upon  what 
we   believe   to   be   the   plain    and   ordinary 
meaning  of  the  words  used  in  the  statute, 
when   taken   in  connection  with  the  other 
words   used   and   the   common   law   on  the 
subject.     In  our  other  cases  on  the  subject 
the  court  has  recognized  that  the  common- 
law  definition  of  arson  has  not  been  materi- 
ally changed,  except  to  add  other  buildings 
which   were   not   the   subject   of    arson   at 
the  common  law. 

It  follows  that  the  circuit  court  erred  in 
holding  that,  under  our  statute,  the  tenant 
or  lessee  in  possession  was  not  guilty  of 
arson  if  he  burned  the  dwelling  of  which 
he  was  in  possession.  It  does  not  follow, 
however,  that  the  court  erred  in  sustaining 
a  demurrer  to  the  indictment. 

Therefore  the  judgment  will  be  reversed, 
with  directions  to  overrule  the  demurrer, 
and  for  further  proceedings  according  to 
law. 


Annotation  —  Arson  by  tenant  or  other  person  in  possession  of 

another's  property. 


Arson  by  one  spouse  burning  property 
of  the  other  is  discussed  in  the  note  to 
State  v.  Shaw,  21  L.R.A.(N.S.)  27. 

Arson  in  setting  fire  to  one's  own 
building  is  discussed  in  the  note  to  State 
v.  Sarvis,  32  L.R.A.  647. 

Whether,  upon  an  indictment  for 
arson,  the  house  or  building  must  be  de- 
scribed as  the  property  of  the  owner,  or 
of  the  person  in  possession,  is  a  question 
beyond  the  scope  of  the  present  note. 


The  common-law  offense  of  arson  is  an 
offense  against  the  possession,  rather 
than  against  the  property.  A  person  in 
possession  or  actual  occupancy  of  the 
building  burned  is  not  guilty  of  arson  in 
burning  it,  at  common  law.1  This  was 
most  frequently  held  in  the  case  of  ten- 
ants; one  in  possession  and  actual  occu- 
pancy, under  a  lease  of  the  building 
burned  by  him,  was  not  guilty  of  arson.1 
It  has  been  stated  that  a  tenant  in  pos- 


l  State  v.  Toole  (1860)  29  Conn.  342,  76 
Am.  Dec.  602  (dictum)  ;  Garrett  v.  State 
(1886)  109  Ind.  530,  10  N.  E.  570  (accused 
was  husband  of  owner) ;  Snyder  v.  People 
(1872)  26  Mich.  106,  12  Am:  Rep.  302  (ac- 
cused was  husband  of  owner ) ;  State  v.  Han- 
nett  (1881)  54  Vt.  83,  4  Am.  Crim.  Rep.  38 
(it  is  simply  stated  that  accused  was  living 
in  the  house  at  the  time  of  the  fire,  and  had 
the  right  to  occupy  it). 

A  mortgagor  in  possession  is  not  guilty 
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of  arson  in  burning  his  house.     Spalding's 
Case  (1780)  2  East,  P.  C.  (Eng.)    1025. 

*  State  v.  Bltjmenthal,  ante,  482 ;  State 
v.  Young  (1903)  139  Ala.  136,  101  Am.  St. 
Rep.  21,  36  So.  19;  Peinhardt  v.  State 
(1909)  161  Ala.  70,  49  So.  831  (defendant 
was  one  of  two  tenants  to  whom  the  build- 
ing was  leased) ;  Williams  v.  State  (1912) 
177  Ala.  34,  58  So.  921,  Ann.  Cas.  1915A, 
684  (obiter);  M'Neal  v.  Woods  (1834)  3 
Blackf.   (Ind.)   485;  Allen  v.  State   (1859) 
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session  and  occupancy  is,  in  a  sense,  the 
owner  of  the  house.8 

It  has  been  held,  however,   that  the 
possession  must  be  more  than  a  mere  oc- 
cupancy.    Thus,  a  tenant  who  held  at 
the  will  of  his  landlord,  being  liable  to 
be  pat  off  the  premises  if  he  became  in- 
toxicated, and  to  forfeit  everything,  was 
held  not  to  have  such  possession  as  was 
meant  by  this  rule.     It  is  stated  by  the 
court  that  the  accused  had  no  estate  in 
or   legal    possession    of    the    building 
burned,  that  the  ownership  in  possession 
for  every  purpose  was  in  the  owner,  that 
the  prisoner  had  the  mere  charge  of  the 
building  as  a  servant,  with  perhaps  with 
a  right  to  store  his  parts  of  the  crops 
therein  along  with  the  share  of  the  land- 
lord4   In  an  early  English  case,5  it  is 
stated  that  "it  is  not  a  mere  residence 
in  a  house,  without  any  interest  therein, 


which  will  bring  a  party  within  the  prin- 
ciple of'  these  cases. 

The  common-law  rule  that  one  in  pos- 
session and  actual  occupancy  of  a  build- 
ing is  not  guilty  of  arson  in  burning  it 
has  been  adhered  to  under  some  statutes, 
on  the  theory  that  no  change  in  the 
common-law  rule  was  intended  by  the 
legislature.6  A  statute  making  it  arson 
to  burn  the  building  of  another  is  held 
not  to  change  the  common-law  rule.  Ac- 
cordingly a  husband  who  is  in  joint  pos- 
session of  the  building  with  the  wife  is 
held  not  guilty  of  arson  in  burning  it.7 
But  compare  with  the  statute  involved 
in  State  v.  Blumenthal,  ante,  482. 

Other  statutes  have  been  interpreted 
by  the  courts  as  evidencing  an  intention 
to  change  the  common-law  rule,  and  it  is 
held  that  a  tenant8  or  other  person,  in 
possession  of  a  building  owned  by  an- 


i  10  Ohio  St.  287  (dictum);  Breeme's  Case 
(1780)  2  East,  P.  C.  (Eng.)  1026;  Sco- 
field's  Case  (1780)  2  East,  P.  C.  (Eng.) 
1028;  Rex  v.  Pedley  (1782)  1  Leach,  C.  L. 
(Eng.)  242  (holding  a  tenant  from  year  to 
year  not  guilty  of  arson  in  burning  the 
building  of  which  he  is  in  possession). 

In  Sullivan  v.  State  (1834)  5  Stew.  &  P. 
(Ala.)   175,  one  claiming  to  have  the  good 
will  to  certain  public  land,  which,  in  effect, 
amounted  merely  to  the  possessory  right, 
made  a  verbal  contract  of  sale  for  the  prem- 
ises; but  there  was  no  possession  taken  at 
!      the  time  of  the  sale,  and  the  vendor  after- 
wards leased  the  premises  to  another,  with- 
out apprising  him  of  the  previous  verbal 
contract  of  sale.    The  lessee  went  into  pos- 
session under  the  lease,  planted  and  culti- 
vated the  field,  and  used  the  building  thereon 
for  securing  his  plantation  tools  when  not 
using  them;  subsequently,  the  vendee  went 
on  the  premises,  claiming  the  right  to  pos- 
session, but  was  ordered  off  by  the  lessee, 
who  thereupon  set  Are  to  a  building  situ- 
ated on  the  land.    This  was  held  not  to  be 
arson. 

It  seems  in  Massachusetts  the  offense  of 
arson  is  distinct  from  that  of  burning  a 
building.  In  Com.  v.  Hudson  (1867)  97 
Mass.  565,  one  who  kept  a  provision  store 
in  a  room  in  the  same  building,  adjoining 
the  tenement  occupied  by  him  and  his 
family  as  a  tenant  at  will  of  the  owner,  was 
convicted  under  an  indictment  for  burning 
a  dwelling  house;  and  in  Com.  v.  Smith 
(1390)  151  Mass.  491,  24  N.  £.  677,  a  ten- 
ant was  convicted  for  burning  a  building; 
in  Com.  v.  Brooks  (1895)  164  Mass.  397, 
41  N.  E.  660,  the  accused,  who  was  living 
with  the  owner  of  the  building  as  her  hus- 
band, was  convicted  under  a  statute  which 
is  referred  to,  in  the  earlier  decisions,  as  be- 
ing the  statute  defining  the  crime  of  arson; 
but  there  is  no  discussion  of  the  question. 

An  owner  of  a  building,  who  had  rented 
a  room  therein  of  his  tenant,  was  convicted 
of  arson  in  State  v.  Watson  (1906)  47  Or. 
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543,  85  Pac.  336,  without  any  discussion  of 
the  effect  of  his  possession. 

The  wife  of  a  laborer  who  was  wrongfully 
in  possession  of  a  house  furnished  him  by 
his  employer  as  a  part  of  his  wages,  after 
the  employment  had  been  terminated,  and 
notice  to  quit  served,  and  the  time  therein 
fixed  expired,  was  convicted  of  setting  fire 
to  the  house,  in  Rex  v.  Wallis  (1832)  1 
Moody,  C.  C.  (Eng.)  344.  The  only  ques- 
tion, however,  that  seems  to  have  been 
raised  as  to  the  validity  of  the  conviction 
was  as  to  whether  ownership  of  the  prop- 
erty had  properly  been  laid. 

8  State  v.  Young  (1903)  139  Ala.  136, 
101  Am.  St.  Rep.  21,  36  So.  19. 

4  People  v.  Smith  (1848)  3  How.  Pr. 
(N.  Y.)   226. 

•  Gowen's  Case  (1786)  2  East,  P.  C. 
(Eng.)  1027,  holding  that  one  put  by  over- 
seers of  the  poor  into  a  house  to  live,  the 
overseers  paying  the  rent,  may  commit  ar- 
son by  burning  it. 

ePeinhardt  v.  State  (1909)  161  Ala.  70, 
49  So.  831,  decided  under  a  statute  making 
the  wilful  burning  of  any  house  adjoining 
an  inhabited  dwelling  house,  arson  in  the 
first  degree. 

In  Kopcyznski  v.  State  (1908)    137  Wis.. 
358,  118  N.  W.  863,  16  Ann.  Cas.  865,  the 
common-law   rule   was   held   to   prevail   in 
Wisconsin. 

•  Snyder  v.  People  (1872)  26  Mich.  106, 
12  Am.  Rep.  302. 

•  In  State  v.  Moore  (1875)  61  Mo.  276,  the 
statute  involved  is  not  set  out.  It  is  simply 
stated  that,  under  the  statutory  provision 
relating  to  arson,  the  offense,  especially  in 
the  third  degree,  is  directed  not  at  the  pos- 
session, but  at  the  property  of  another, 
thus  avoiding  many  of  those  "unseemly 
niceties"  as  to  possession,  which  formerly 
baffled  prosecutions  and  enabled  the  guilty 
to  escape. 

In  State  v.  Young  (1899)  153  Mo.  446, 
55  S.  W.  82,  the  common-law  rule  was  held 
to  be  changed  by  a  statute  providing  that 
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other,  may  be  guilty  of  arson  in  burning 
it.  The  most  common  form  of  statute 
that  is  held  to  effect  a  change  from  the 
common-law  rule  is  that  which  makes  it 
arson  for  any  person  to  wilfully,  etc., 
burn,  or  cause  to  be  burned,  a  building 
which  is  the  property  of  another.    Under 


such  a  statute  a  tenant  in  possession  of 
a  building  has  been  held  guilty  of  arson 
if  he  burns  it.9  Other  persons  in  pos- 
session have  also  been  held  guilty  of 
arson  by  burning  the  building.1®  A  hus- 
band of  the  owner,  who  is  in  possession 
with  his  wife,  is  guilty  of  arson  in  burn- 


"every  person  who  shall  wilfully  set  Are  to, 
or  burn  any  dwelling  house  in  which  there 
shall  be  at  the  time  some  human  b  ing 
.  shall  upon  conviction  be  adjudged 
guilty  of  arson  in  the  first  degree."  Accord- 
ingly, the  occupant  of  an  apartment  in  an 
apartment  house  was  held  guilty  of  arson 
in  setting,  fire  to  the  building  in  his  own 
apartment,  although  at  the  time  there  was 
no  person  in  his  apartment,  but  there  were 
persons  in  other  parts  of  the  same  building. 

A  tenant  of  an  apartment  in  an  apart- 
ment house  was  held  guilty  of  arson  in 
setting  fire  in  his  apartment,  in  Levy  v. 
People  (1880)  80  N.  Y.  327,  under  a  statute 
declaring  that  the  setting  fire  to  or  burning 
in  the  nighttime  of  a  dwelling  house  in 
which  there  shall  be  at  the  time  some 
human  being  is  arson  in  the  first  degree, 
without  any  discussion  of  whether  one  in 
possession  of  property  can  be  guilty  of 
arson  in  burning  it. 

McClaine  v.  Territory  (1890)  1  Wash. 
345,  25  Pac.  453,  holding  it  to  be  arson  for 
one  using  and  occupying  a  building  as  a 
hotel,  to  burn  the  same.  The  Washington 
statute  is  quite  long,  and  enumerates  a  very 
large  number  of  buildings  and  structures, 
the  burning  of  which  constitutes  arson.  The 
court,  after  reviewing  the  statute,  concludes 
that  the  legislature  had  in  contemplation 
the  protection  of  property,  as  well  as  the 
preservation  of  life,  and  had  an  entirely  dif- 
ferent principle  in  mind  from  that  upon 
which  the  common-law  idea  of  arson  rested. 

The  statute  involved  in  State  v.  Daniel 
(1897)  121  N.  C.  574,  28  S.  E.  255,  made  it 
an  offense  to  set  fire,  wilfully  and  wantonly, 
to  a  certain  specified  building,  whether  such 
building  should  then  be  in  possession  of  the 
offender,  or  in  possession  of  any  other 
person. 

The  Statute  of  43  Geo.  III.  chap.  58,  §  1, 
made  it  a  felony  to  set  fire  to  a  house  with 
intent  to  defraud  another,  whether  the  house 
was  in  the  possession  of  the  person  setting 
fire  thereto,  or  another.  Under  this  statute 
one  who  rented  a  room  in  the  burned  build- 
ing was  convicted  in  Rex  v.  Ball  (1824) 
1  Moody,  C.  C.  (Eng.)  30,  without  any 
question  as  to  the  point  annotated  herein. 

A  tenant  was  convicted  of  arson  for  pro- 
curing the  burning  of  a  building  by  his 
joint  tenant,  in  State  v.  Mann  (1905)  39 
Wash.  144,  81  Pac.  561,  but  no  question 
was  raised  on  the  point  under  discussion  in 
this  annotation. 

A  tenant  who  was  in  the  possession  of 
the  premises  burned,  upon  appeal  from  a 
conviction  in  Woolsey  v.  State  (1891)  30 
Tex.  App.  346,  17  S.  W.  546,  raised  no 
question  about  the  rightfulness  of  his  eon- 
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viction,  on  the  ground  under  discussion  in 
this  annotation. 

It  is  assumed,  in  Gutgesell  v.  State  ( 1898) 
—  Tex.  Crim.  Rep.  — ,  43  S.  W.  1016,  that 
the  tenant  of  an  apartment  house  may  be 
guilty  of  arson  in  burning  it;  at  least,  no 
question  is  raised  upon  this  point. 

In  Reg.  v.  Newboult  (1872)  L.  R.  1  C.  C. 
(Eng.)  344,  41  L.  J.  Mag.  Cas.  N.  S.  63, 
25  L.  T.  N.  S.  883,  20  Week.  Rep.  343,  12 
Cox,  C.  C.  148,  one  was  indicted  for  mali- 
ciously and  feloniously  setting  fire  to  a  shop 
of  and  belonging  to  himself,  and  then  and 
there  being  in  his  possession,  under  a  stat- 
ute which  made  it  a  felony  for  anyone  to 
unlawfully  and  maliciously  set  fire  to  any 
house,  etc.,  whether  the  same  shall  then  be 
in  the  possession  of  the  offender,  or  in  the 
possession  of  any  other  person,  with  intent 
thereby  to  injure  or  defraud  any  person. 
Although  it  was  stated  that  the  shop  be- 
longed to  the  accused,  it  seems  that  he  was 
tenant  therein.  It  was  urged  to  be  neces- 
sary to  allege  the  ownership  of  the  house, 
but  the  court  stated  that  the  allegation  of 
ownership,  although  necessary  at  common 
law,  because  it  was  not  arson  for  a  man  to 
set  fire  to  his  own  house,  was  not  necessary 
under  this  statute. 

9  People  v.  Simpson  (1875)  50  Cal.  304; 
Posey  v.  United  States  (1905)  26  App.  D.C. 
302;  Hinkle  v.  State  (1910)  174  Ind.  276, 
91  N.  E.  1090;  State  v.  Martin  (1910)  87 
Neb.  529,  127  N.  W.  896,  Ann.  Cas.  1912A, 
1125  (tenant  in  possession  of  a  building,  the 
first  floor  of  which  was  used  for  a  jeweler's 
store  and  the  second  storv  as  a  dwelling) ; 
Allen  v.  State  (1859)  10 'Ohio  St.  287  (in- 
dictment of  tenant  in  possession  of  ware- 
house for  procuring  another  to  burn  it). 

A  tenant  in  possession  of  premises  was 
convicted  of  arson,  in  People  v.  Handley 
(1893)  100  Cal.  370,  34  Pac.  853,  but  there 
was  no  discussion  of  the  question  under 
annotation  herein. 

In  People  v.  Helwig  (1905)  146  CaL  601, 
80  Pac.  1030,  one  who  occupied  a  building 
as  a  lodging  house  and  restaurant,  having 
in  it  some  personal  property  belonging  to 
himself,  was  convicted  of  arson,  but  the 
question  discussed  in  this  note  did  not  arise. 

A  tenant  was  convicted  of  arson  in  People 
v.  Abrams  (1917)  174  Cal.  172,  162  Pac. 
395. 

io  A  receiver  in  possession  of  a  stock  of 
goods  of  a  merchant  who  was  in  the  posses- 
sion of  the  store  building  was  held  guilty  of 
arson,  in  People  v.  Shainwold  (1876)  51 
Cal.  468,  in  burning  the  building;  but  there 
is  no  discussion  of  the  question  under  anno- 
tation in  this  note. 


ANNOTATION— ARSON  BY  TENANT  IN  POSSESSION. 


487 


fog  the  building.11  The  owner  of  the 
equity  of  redemption,  whose  interest  is 
contingent,  depending  upon  his  payment 
of  notes  secured  by  a  trust  deed,  who  is 
in  possession  of  premises,  is  guilty  of 
arson  in  burning  a  building.12 

Some  statutes  expressly  make  it  arson 
for  one  to  burn  the  property  of  his  land- 


lord. Such  a  statute,  of  course,  changes 
the  common-law  rule.18  Other  statutes 
prohibit  the  part  owner  of  a  house  from 
burning  it.  A  tenant  in  ppssession  under 
a  lease  has  been  held  to  be  a  part  owner, 
within  the  meaning  of  this  statute,  and 
therefore  guilty  of  arson  in  burning  the 
house.14 


u  Garrett  v.  State  (1686)  109  Ind.  530, 
10  X.  E.  570. 

"Lipschitz  v.  People  (1898)  25  Colo.  261, 
53  Pac.  1111.  Under  the  Colorado  decisions, 
the  trustee  holds  the  legal  title  to  the  prop- 
erty. The  indictment  in  this  case  was  one 
for  conspiracy  to  burn  and  cause  to  be 
burned  the  building. 

wPcinhardt  v.  State  (1909)  161  Ala.  70, 
40  So.  831;  Williams  v.  State  (1912)  177 
Ala.  34,  58  So.  921,  Ann.  Cas.  1915A,  584 
(dictum — aa  to  landlord  and  tenant). 

In  State  v.  Graham  (1897)  121  N.  C.  623, 
28  S.  E.  409,  a  tenant  was  convicted  upon 
an  indictment  for  burning  a  dwelling  house, 
under  a  statute  declaring  that  any  tenant 


who  shall  injure  any  tenement  house  of  his 
landlord  by  burning  or  any  other  manner 
shall  be  guilty  of  a  misdemeanor.  In  the 
report  of  the  case  the  indictment  is  spoken 
of  as  one  for  arson. 

"Mulligan  v.  State  (1888)  25  Tex.  App. 
199,  8  Am.  St.  Rep.  435,  7  S.  W.  664,  8  Am. 
Crim.  Rep.  435;  Kelley  v.  State  (1902)  44 
Tex.  Crim.  Rep.  187,  70  S.  W.  20. 

In  Dunlap  v.  State  (1906)  50  Tex.  Crim. 
Rep.  604,  98  S.  W.  845,  a  teacher  who  was 
the  vice  president  of  a  college,  and,  as  such, 
occupied  one  of  the  rooms  in  a  building 
leased  to  the  college,  is  assumed  to  be  guilty 
of  arson  in  burning  the  building. 

W.  A.  E. 


UNITEB  STATES  CIRCUIT  COURT  OF  1 
APPEALS,  FIFTH  CIRCUIT. 

ELMER  DENYING,  Plflf.  in  Err., 

v. 

UNITED  STATES. 

(247  Fed.  463.) 

Courts  —  state  rules  of  evidence  —  Fed- 
eral courts. 

1.  State  statutes  regulating  the  admis- 
sion of  testimony  in  criminal  cases  have  no 
application  to  the  trial  of  such  cases  in 
Federal  courts. 

For  other  cases,  see  Trial,  L  c,  in  Dig.  1-52 

.v.  s. 

Witness— wife  against  husband— Mann 
Act. 

2.  A  wife  may  testify  against  her  hus- 
band in  a  prosecution  against  him  under 
the  Mann  Act,  for  transporting  her  in  in- 
terstate commerce  for  the  purpose  of  pros- 
titution. 

For  other  cases,  see  Witnesses,  I.  b,  in  Dig. 
1S2  A\  S. 

(January  14,  1918.) 

ERROR    to    the    District    Court    of    the 
United  States  for  the  Western  District 

Note.  — The  question  whether  a  husband 
or  wife  may  be  a  witness  against  the  other 
ia  a  criminal  prosecution  is  treated  in  the 
annotation  following  West  v.  State,  L.R.A. 
1917E,  1133,  and  the  earlier  notes  there  re- 
ferred to.  Several  cases  involving  the  spe- 
cific question  as  to  the  competency  of  the 
wife  as  a  witness  against  her  husband,  in  a 
prosecution  tinder  the  Mann  Act,  are  cited 
at  page  1134  of  the  note  first  mentioned. 
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of  Texas  to  review  convicting  defendant  of 
having  feloniously  persuaded  and  induced 
his  wife  to  go  from  one  place  to  another, 
in  interstate  commerce,  for  the  purpose  of 
prostitution.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Walker  and  Batts,  Circuit 
Judges,  and  Foster,  District  Judge. 

Messrs.  John  F.  Weeks,  Hudspeth  * 
Harper,  and  Charles  Owen,  for  plaintiff 
in  error. 

Mr.  R.  E.  Crawford,  for  the  United 
States. 

Batts,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

Plaintiff  in  error  was  convicted  upon 
the  charge  of  having  feloniously  persuaded 
and  induced  a  woman  to  go  from  one  place 
to  another,  in  interstate  commerce,  for 
the  purpose  of  prostitution.  The  woman 
was  his  wife.  The  wife  was  called  as  a 
witness,  and  her  testimony,  with  other 
evidence  in  the  case,  was  sufficient  to  sus- 
tain the  verdict.  If  her  testimony  be 
rejected,  the  evidence  is  insufficient. 

The  conviction  was  had  in  the  western 
district  of  Texas,  and  plaintiff  in  error 
suggests  that  the  rules  of  evidence  to  be 
applied  are  articles  774  and  775  of  the 
Code  of  Criminal  Procedure  of  Texas  of 
1805,  regulating  the  circumstances  under 
which  the  wife  might  testify  against  her 
husband.  Texas  authorities  interpreting 
these  articles  are  cited  to  the  effect  that 
the  wife  cannot  give  testimony  against 
her  husband,  except  in  cases  involving 
physical  violence  to  her  person.    It  is  per- 
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fectly  clear,  from  the  decisions  of  the 
Supreme  Court  of  the  United  States,  that 
state  statutes  regulating  the  admission  of 
testimony  in  criminal  cases  have  no  appli- 
cation to  the  trial  of  such  cases  in  Federal 
courts.  United  States  v.  Reid,  12  How. 
361,  13  L.  ed.  1023;  Logan  v.  United 
States,  144  U.  S.  263,  36  L.  ed.  429,  12 
Sup.  Ct.  Rep.  617. 

The  specific  question  here  presented  has 
not  been  passed  upon  by  the  Supreme 
Court,  and  there  is  -divergence  of  opinion 
among  the  circuit  courts  of  appeal.  As 
strong  a  statement  of  the  common  law, 
which  we  assume  to  be  applicable,  as  can 
be  made,  is  the  language  of  Justice  M'Lean 
in  the  case  of  Stein  v.  Bowman,  13  Pet. 
209,  10  L.  ed.  129,  to  the  effect:  "It  is 
however  admitted  in  all  the  cases  that  the 
wife  is  not  a  competent"  witness,  "except 
in  cases  of  violence  upon  her  person,  di- 
rectly to  criminate  her  husband,  or  to 
disclose  that  which  she  has  learned  from 
him  in  their  confidential  intercourse."  "This 
rule,"  says  the  court,  "is  founded  upon  the 
deepest  and  soundest  principles  of  our 
nature.  Principles  which  have  grown  out 
of  those  domestic  relations  that  constitute 
the  basis  of  civil  society,  and  which  are 
essential  to  the  enjoyment  of  that  con- 
fidence which  should  subsist  between  those 
who  are  connected  by  the  nearest  and  dear- 
eat  relations  of  life." 

Justice  Brewer,  in  the  case  of  Bassett  v. 
United  States,  137  U.  S.  496,  34  L.  ed.  762, 
11  Sup.  Ct.  Rep.  165,  used  this  language: 
"And  the  common-law  exception  to  the 
silence  upon  the  lips  of  husband  and  wife 
was  only  broken,  as  we  have  noticed,  in 
cases  of  assault  of  one  upon  the  other." 

Continues  the  court:  "Polygamy  and 
adultery  may  be  crimes  which  involve  dis- 
loyalty to  the  marital  relation,  but  they 
are  rather  crimes  against  such  relation 
than  against  the  wife." 

The  common  law  had  no  occasion  to  deal 
specifically  with  the  matter  under  con- 
sideration, and  any  rule  which  is  now  to 
be  applied  must  be  the  result  of  an  applica- 
tion of  its  principles.  The  question  to  be 
determined  iB  whether  the  offense  here 
under  consideration  is  also  a  crime  "against 
the  wife,"  or  merely  a  crime  "against  the 
marital  relation." 

The  first  case  brought  to  our  attention 
specifically  ruling  upon  the  matter  here 
involved  is  United  States  v.  Rispoli  (D.  C.) 
189  Fed.  271,  wherein  District  Judge  Mc- 
pherson permitted  the  wife  to  testify, 
holding  that,  in  cases  where  the  wife's 
personal  rights  were  concerned,  the  excep- 
tions should  be  benevolently  regarded,  and 
that  the  "offense  in  question  was  essentially 
within   the    spirit   of   the   long-established 
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rule  that  allows  her  to  testify  in  protection 
or  in  vindication  of  her  right  to  be  secure 
in  her  person  against  threat  or  assault, 
even  by  her  husband." 

In  Cohen  v.  United  States,  130  C.  C.  A 
423,  214  Fed.  29,  the  circuit  court  of  ap- 
peals for  the  ninth  circuit  held  "that  the 
personal  injury  to  a  wife  which  permits  the 
admission  of  her  testimony  against  her 
husband,  within  the  exception  recognized 
at  the  common  law,  ...  is  not  confined 
to  cases  of  personal  violence,  but  may  in- 
clude cases  involving  a  tort  against  the 
wife,  or  a  serious  moral  wrong  inflicted 
upon  her,"  and  that  she  could  testify 
against  him  in  a  case  of  the  kind  here 
under  investigation. 

A  different  conclusion  was  reached  by 
the  circuit  court  of  appeals  for  the  eighth 
circuit  in  Johnson  v.  United  States,  137 
C.  C.  A.  106,  221  Fed.  250,  and  in  United 
States  v.  Gwynne  (D.  C.)  209  Fed.  993, 
it  was  held  that,  where  the  offense  was 
committed  before  marriage,  the  wife  could 
not  testify. 

In  the  case  of  Lord  Audrey,  found  guilty 
of  rape  against  his  own  wife  by  having  in- 
stigated another  to  the  act  of  violence,  the 
question  having  arisen  upon  his  trial  be- 
fore the  House  of  Lords,  the  judges  ruled: 
"In  a  criminal  cause  of  this  nature,  where 
the  wife  is  the  party  grieved,  and  on  whom 
the  crime  is  committed,  she  is  to  be  ad- 
mitted as  a  witness  against  her  husband." 

It  must  be  held  that  it  is  within  the 
reason  of  the  common-law  exception  to  the 
rule  of  incompetency,  to  permit  the  wife  to 
testify  against  the  husband,  when  the  com- 
mission of  the  offense  charged  against  the 
latter  is  an  act  directed  against  the  person 
of  the  former.  It  cannot  be  that  the  common 
law  would  protect  the  wife  against  a  single 
act  of  violence,  and  not  against  a  system 
of  assaults;  against  an  act  that  brought 
merely  mortification  and  shame,  and  not 
against  a  series  of  acts  which  brought 
degradation  and  destruction  of  body  and 
soul;  against  a  single  essay  at  crime,  and 
not  against  a  continuing  effort  at  pre- 
eminence in  infamy. 

The  offense  cannot  be  classed  with  those 
which  merely  offend  the  marital  relation. 
It  operates  immediately  and  directly  upon 
the  wife.  It  is  an  offense  against  the  wife. 
A  primary  purpose  of  the  Mann  Act  was 
to  protect  women  who  were  weak  from 
men  who  were  bad.  Its  protection  was  not 
confined  to  unmarried  women.  Its  punish- 
ment was  not  intended  to  be  limited  to 
unmarried  men.  Men  led  by  cupidity  to 
the  base  crime  have  utilized  marriage  in 
the  accomplishment  of  their  ends.  They 
should  not  be  permitted  to  use  marriage 
to  prevent  their  punishment.    They  should 
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not  be  permitted  to  invoke  a  sacred  insti- 
tution, and  the  rules  established  for  its 
protection,  to  secure  immunity  from  pun- 
ishment for  the  most  infamous  crime  that 
could  be  devised  for  its  degradation. 
In  the  absence   of   an  authoritative  ex- 


pression from  the  Supreme  Court,  we  hold 
that  a  woman  is  as  much  entitled  to  pro- 
tection against  complete  degradation  as 
against  a  simple  assault.  The  evidence 
was  properly  admitted. 
The  judgment  is  affirmed. 


DISTRICT  OF  COLUMBIA  COURT  OF 

APPEALS. 

PRUDENTIAL    INSURANCE    COMPANY 
OF  AMERICA,  Appt, 
v. 

MARY  E.  BROCK,  Exrx.,  etc.,  of  Margaret 
Brown,  Deceased. 

( 48  App.  D.  C.  4. ) 

Insnrance  —  payment  to  one  equitably 
entitled  —  fraud. 

1.  An  insurance  company  which,  under 
the  contract,  has  authority  to  make  pay- 
ments of  the  proceeds  to  one  equitably  en- 
titled to  the  same  by  reason  of  having  in- 
curred expense  on  behalf  of  insured,  is  not 
guilty  of  fraud  in  making  payment  to  the 
husband,  from  whom  insured  has  separ- 
ated, upon  his  promise  to  pay  the  funeral 
expenses,  without  ascertaining  that  such  ex- 
penses had  been  paid,  and  after  denial  of  an 
application  to  designate  another  as  bene- 
ficiary. 

For  other  cases,  see  Insurance,  VI.  d,  2,  a, 
in  Dig.  1-62  N.  8. 

Same  —  estoppel  —  notice  of  will. 

2.  An  insurance  company  is  not  estopped 
from  paying  the  proceeds  of  a  life  policy  to 
one  equitably  entitled  thereto  because  of  ex- 
penses incurred  on  behalf  of  insured,  as  au- 
thorized by  the  contract,  by  notice  of  a  will 
appointing  an  executor,  although  the  policy 
was  payable  primarily  to  the  executor. 
For  other  cases,  see  Insurance,  VI.  d,  2,  a, 

in  Dig.  1-52  N.  8. 

(May  6,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of    the   Supreme   Court    in    favor    of 
plaintiff   in   an   action  brought  to   recover 
the  amount  alleged  to  be  due  on  two  certain 
life  insurance  policies.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  B.  S.  Minor,  for  appellant. 
Mr.  E.  Li.  Gies,  for  appellee. 

Note. —  The  construction  and  effect  of 
what  is  known  as  the  "facility  of  payment" 
clause  in  industrial  life  policies  are  treated 
in  the  annotation  following  Metropolitan  L. 
Ins.  Co.  v.  Nelson,  L.R.A.1916F,  461.  See 
also,  in  this  connection,  the  case  of  Smith  v. 
Metropolitan  L.  Ins.  Co.  20  L.R.A.(N.S.) 
928,  and  note. 

L.R^1918E. 


Mr.  Justice  Van  Orsdel  delivered  the 
opinion  of  the  court: 

This  appeal  is  from  a  judgment  of  the 
Supreme  Court  of  the  District  of  Columbia 
in  favor  of  appellee,  plaintiff  below,  for  the 
amount  due  on  two  insurance  policies  of 
the  "industrial"  class,  insuring  the  life  of 
one  Margaret  Brown.  One  of  the  policies, 
for  the  sum  of  $168,  dated  November  27, 
1905,  was  taken  out  by  the  insured's 
mother  in  the  name  of  Margaret  Cole,  the 
insured  being  under  age  and  unmarried. 
She  was  married  to  John  Brown  on  Febru- 
ary 15,  1906. 

The  mother  paid  the  premiums  on  this 
policy  until  the  marriage  of  the  insured, 
when  the  husband  assumed  the  obligations, 
and  thereafter  paid  the  premiums.  The 
premiums  on  the  other  policy,  dated  Ma> 
4,  1908,  for  the  sum  of  $55,  were  paid  by 
the  husband. 

The  insured  lived  with  her  husband  In 
Pittsburg,  Pennsylvania,  until  February  14, 
1914,  when  she  came  to  Washington,  where 
she  died  about  three  months  later,  May  16, 
1914.  Shortly  thereafter,  the  husband, 
John  Brown,  made  the  necessary  proofs  of 
death,  accompanied  with  a  statement  that 
he  would  pay  the  funeral  expenses,  and,  on 
June  10,  1914,  was  paid  $240.08,  the  full 
amount  due  on  the  two  policies. 

Plaintiff,  an  aunt  of  the  insured,  as 
executrix  of  her  estate,  brought  suit,  alleg- 
ing as  ground  for  recove'ry  that  defendant 
company,  by  the  terms  of  the  policy,  was 
obligated  to  pay  the  proceeds  thereof  to 
the  legal  representatives  of  the  deceased. 
To  the  declaration  defendant  pleaded  non 
assumpsit  and  nil  debit,  and  interposed 
a  special  plea  based  upon  the  provisions 
of  the  policies.  By  the  express  terms  of 
the  policies,  defendant  company  was  re- 
quired to  pay  the  proceeds  thereof  "unto 
the  executors,  administrators,  or  assigns 
of  the  person  named  as  the  insured  in  this 
policy,  unless  settlement  shall  be  made  as 
provided  in  article  2  under  the  head  'Pro- 
visions/ "  which  provisions  are  referred  to 
and  made  a  part  of  the  contract.  Article 
2,  known  as  the  "facility  payment"  clause, 
is  as  follows:  "The  company  may  make 
any  payment  provided  for  in  this  policy 
to  any  relative,  by  blood  or  connection  by 
marriage  of  the  insured,  or  to  any  other 
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L.  Ins.  Co.  v.  O'Farrell,  64  Kan.  278,  67 
Pac.  835. 

In  Thomas  v.  Prudential  Ins.  Co.  148  Pa. 
594,  24  Atl.  82,  the  policy  was  similar  to 
those  here  involved.  The  insured  was  un- 
able to  pay  the  premiums,  and  a  contract 
was  made  with  the  company  whereby,  on 
condition  of  the  wife  of  the  assured  paying 
the  premiums,  the  policy  would  be  assigned 
to  her,  and  the  company  would  pay  the 
insurance  to  the  wife.  She  paid  the  pre- 
miums, but,  on  the  death  of  the  assured, 
the  company  paid  the  insurance  to  the 
mother  of  the  assured.  The  court,  uphold- 
ing the  action  of  the  company,  said:  "The 
company  paid  this  money  to  the  person 
appearing  to  it  to  be  equitably  entitled 
thereto,  and  produced  a  receipt  signed  by 
her  for  the  same.  This  was  a  complete 
defense,  under  the  very  terms  of  the  policy. 


person  appearing  to  said  company  to  be 
equitably  entitled  to  the  same  by  reason 
of  having  incurred  expense  in  any  way  on 
behalf  of  the  insured,  for  his  or  her  burial 
or  for  any  other  purpose,  and  the  produc- 
tion by  the  company  of  a  receipt  signed 
by  any  or  either  of  said  persons  or  of  other 
sufficient  proof  of  such  payment  to  any  or 
either  of  them  shall  be  conclusive  evidence 
that  such  benefits  have  been  paid  to  the 
person  or  persons  entitled  thereto,  and  that 
all  claims  under  this  policy  have  been  fully 
satisfied."  J 

Issue  was  joined  on  defendant's  pleas; 
but  thereafter,  by  leave  of  court,  and  over 
defendant's  objection,  plaintiff  withdrew 
her  joinder  to  defendant's  third  plea  and 
filed  a  special  replication,  alleging  that 
payment  was  made  to  John  Brown  in  bad 
faith;   that  he  was  not  equitably  entitled 

to  the  proceeds,  and  that  payment  had  been  -  ---    *--    . 

made  in   fraud   of   the  rights  of  plaintiff.    lfc  *8  *or  tne  company  to  judge  who  is  the 
m-i-i  i._,..,..  person    to    be    equitably    entitled    to    the 

money.  This  discretion  is  vested  in  it  by 
the  contract  between  the  parties.  The  con- 
tract itself  does  not  offend  against  any 
rule  of  law  or  public  policy,  and  we  can- 
not hold  that  the  administrator  is  entitled 
to  recover  without  making  a  new  contract 
for  the  parties.  It  appears  from  the  evi- 
dence that  the  assured  boarded  with  Laura 
Evans  up  to  the  time  of  his  death;  that 
he  owed  her  $20  for  board,  and  that  she 
advanced  $8  for  funeral  expenses.  This 
may  or  may  not  be  the  reason  why  the 
defendant  company  regarded  her  as  equit- 
ably entitled  to  the  insurance  money.  It 
was  sufficient  for  the  purposes  of  this 
case  that  she  appeared  to  said  company  to 
be  so  entitled." 

Nor    was    the    company    estopped    from 
making  distribution  and  payment  under  tht 
2d  article  of  the  conditions  of  the  policies, 
by  notice  of  the  existence  of  a  will  and  the 
designation   of   plaintiff   as   executrix.     In 
American    Secur.    &   T.    Co.    v.    Prudential 
Ins.    Co.    16    App.   D.    C.    319,   where   this 
exact  question  was  presented,  Chief  Justice 
Alvey,  speaking  for  the  court,  said :     "Doubt- 
less, the  executor  or  administrator  of  the 
deceased  would  be  primarily  entitled  to  re- 
reccive  the  fund,   as  provided   in  the  first 
article  or  clause  of  the  policy;  but  it  was 
competent  to  the  parties  to  the  contract  of 
insurance   to   stipulate  that  such  primary 
obligation  to  pay  to  the  executors  or  ad- 
ministrators  should  be   conditional  or  de- 
feasible, and  that  payment  to  any  of  the 
class  or   classes   of  persons   designated  in 
the  second   article  of   the   policy,  showing 
themselves    to    be    equitably    entitled    to 
receive   the  money,   should*  operate   a  dis- 
charge of  the  defendant  from  the  obligation 
of  the  policy." 


Trial  was  had,  and  the  case  was  submitted 
to  the  jury  on  the  question  of  fraud,  re- 
sulting in  a  verdict  and  judgment  for 
plaiutiff.  The  errors  assigned  go  to  the 
single  question  of  the  refusal  of  the  court, 
as  matter  of  law,  to  instruct  a  verdict  for 
defendant. 

Briefly,  the  charge  of  fraud  is  based  upon 
the   fact   that   after   the   insured   came   to 
Washington  she  wrote  defendant  company 
at    Pittsburg   requesting   that   plaintiff   be 
designated  as  the  beneficiary  in  the  policies. 
After   some   correspondence   and   investiga- 
tion by  the  company  this  request  was  re- 
fused.    The  ground  of  refusal  stated  in  a 
letter  to  the  attorney  of  the  insured,  under 
date  of  April  27,  1914,  was  that  the  com- 
pany did  not  name  beneficiaries  in  the  class 
of  policies  to  which  the  ones  in   question 
belonged,  and  that  it  could  not  guarantee 
in  advance  to  whom  payment  should  ulti- 
mately  be  made.   -Fraud   is  also   assumed 
from   the   alleged   failure   of   the   company 
to  investigate  whether  the  funeral  expenses, 
doctor   bills,    and    other    expenses    incurred 
in    Washington   had   been    paid;    and   also 
from    the    fact    that    the    proceeds    of    the 
policies    had    been    bequeathed    to    plaintiff 
under   the  will  of  the  insured.     It  is  not 
contended,    however,    that    plaintiff,    before 
payment,  had  notice  of  such  bequest,   the 
only  notice  being  of  the  existence  of  a  will 
in  which  plaintiff  was  named  as  executrix. 
The  designation  of  a  beneficiary  could  in 
no  way  change  the  terms  of  the  contracts. 
The  rights  of  a  beneficiary  would  be  sub- 
ject to  the  conditions  of  the  policies  as  to 
payment,  and  the  right  conferred  upon  the 
company  to  make   selection   of  the  person 
equitably   entitled   to   receive   the   proceeds 
of  the  policies  could  not  be  limited  by  the 
designation  of  a  beneficiary:    Metropolitan 

L.R.A.1918E. 


PRUDENTIAL  INS.  CO.  v.  BROCK. 


491 


Of  course,  if  fraud  or  bad  faith  has  been 

practiced  by  the  company,  where  a  party 

not  equitably  entitled  to  the  fund  has  been 

paid,  it  would  constitute  a  good  defense  to 

defendant's   special   plea.     But   the    fraud 

must  consist  in  the  company  either  doing 

■ome  act  not  left  to  its  discretion,  such  as 

the   payment    of    only    a    portion    of    the 

amount  due,  or  payment  to  a  stranger  not 

included  in  one  of  the  classes  mentioned  in 

the  policy,   or   fraudulently   settling   with 

one  who  manifestly  had  no  equitable  right 

to  be  selected.    When  the  company  in  good 

faith   finds    a   person    within    one   of   the 

classes    to    be    equitably    entitled    to    the 

fond,  and  makes  payment  accordingly,  the 

decision  is  final  and  not  subject  to  review, 

since  to  reverse  it  would  be  equivalent  to 

making  a  new  contract  for  the  parties. 

There  is  no  evidence  of  fraud  in  this 
case  to  justify  the  submission  of  the  ques- 
tion to  the  jury.  The  mere  fact  that  the 
company  selected  one  person  over  the  pro- 
test of  another,  when  it  had  the  power  to 
select  either,  is  not  even  a  badge  of  fraud. 


It  merely  amounts  to  the  exercise  of  the 
discretion  conferred  upon  it  by  the  con- 
tract. Nor  do  we  think  there  was  any- 
thing unreasonable  in  the  selection  here 
made  as  between  the  husband  who  had 
paid  the  premiums  on  the  policies,  cared 
for  his  wife  and  supported  her,  at  least 
up  to  the  time  she  came  to  Washington, 
and  the  aunt  under  whose  influence  the 
insured  was  placed  after  coming  to  Wash- 
ington. It  cannot  be  assumed  that  the 
company  knew,  nor  does  it  appear,  that  it 
was  advised,  before  making  settlement,  of 
the  existence  of  family  differences  which, 
if  known,  might  or  might  not  have  affected 
its  decision.  If  a  mere  protest  by  one 
competent  to  be  selected  would  operate 
to  estop  the  company  from  exercising  the 
discretion  conferred  by  the  contract,  there 
would  be  few  cases  where  it  could  act 
with  safety,  and  the  beneficent  purpose  of 
the  provision  of  the  policy  would  be  com- 
pletely nullified. 

The  judgment  is  reversed,  with  costs,  and 
the  cause  remanded  for  a  new  trial. 


DISTRICT  OP  COLUMBIA  COURT  OF 

APPEALS. 

CORPORATE  ORGANIZATION  AND 

AUDIT  COMPANY,  Appt., 

v. 

F.  M.  HODGES. 

(47  App.  D.  C.  460.) 

Lottery  —  voting   contest  —  gift   enter- 
prise. 

A  scheme  by  which  the  one  receiving  the 
highest  number  of  votes,  in  a  contest  con- 
ducted by  a  newspaper  to  increase  its  adver- 
tising, is  to  receive  a  prize,  is  within  a 
statute  prohibiting  gift  enterprises,  where 
the  plan  contemplates  the  distribution  of  the 
votes  by  the  advertiser  among  his  custom- 
ers in  proportion  to  the  value  purchased; 
and  therefore  a  contract  for  advertising, 
by  which  the  advertiser  is  to  receive  a  cer- 
tain number  of  votes  for  distribution  with 
each  dollar's  worth  of  advertising,  is  unen- 
forceable. 
For  other  cases,  see  Lottery,  II.  in  Dig.  1-5S 

(March  4,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Supreme  Court  in  favor  of  defend- 
a.u  in  an  action  brought  to  enforce  a  con- 
tract of  advertising.    Affirmed. 

Note. —  The  legality  of  voting  or  popu- 
larity contests  is  discussed  in  the  annotation 
fol  lowing  National  Sales  Co.  v.  Manciet, 
L.R.A.1917D,  489. 

L.R.A.1918E. 


The  facts  are  stated  in  the  opinion. 
Messrs.  H.  R.  Burton,  George  X.  M6- 
Iianahan,    and    William    H.    Boyd,    for 

appellant. 
No  appearance  for  appellee. 

Mr.  Chief  Justice  Smyth  delivered  the 
opinion  of  the  court: 

The  appellant,  as  assignee  of  Washing- 
ton Herald  Company,  sued  F.  M.  Hodges 
upon  a  contract  for  advertising  in  the 
Washington  Herald.  He  admitted  the  con- 
tract, the  publication  of  the  advertisement 
called  for  by  it,  and  his  failure  to  pay  for 
the  publication;  but  defended  on  the  ground 
that  the  contract  arose  out  of  a  gift  enter- 
prise, made  unlawful  by  §5  1176  and  1177 
of  the  Revised  Statutes  specially  applicable 
to  the  District  of  Columbia,  and  hence  was 
unenforceable.  The  contract  provides: 
"Please  insert  my  display  announcement  to 
occupy  a  space  of  at  least  25  lines  (agate 
measure)  in  the  Washington  Herald,  mkt. 
basket  page,  for  a  term  of  twelve  months 
from  date  of  first  insertion  and  thereafter 
until  you  receive  a  written  order  to  discon- 
tinue, for  which  I  agree  to  pay  to  your 
order  the  sum  of  $1.75  a  line  per  issue. 
Bills  payable  monthly.  One  thousand  votes 
in  the  Washington  Herald  voting  contest 
for  each  dollar  expended  for  advertising  in 
the  Herald  during  the  life  of  said  contest 
(including  amount  paid  prior  to  the  start- 
ing of  said  contest)  are  included  without 
additional   charge.     It  is  understood  that 
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during  the  life  of  said  contest,  a  line  will 
be  included  in  our  advertisement  stating 
that  votes  will  be  given  in  the  contest. 
.  .  ."  The  parts  omitted  are  immaterial  to 
the  controversy. 

This  was  supplemented  by  testimony  on 
behalf  of  the  appellant,  plaintiff  below,  to 
the  effect  that  the  Herald  was  conducting 
a  voting  contest  to  increase  its  advertising, 
and  gave  to  merchants  who  advertised  with 
it  a  thousand  votes  for  each  dollar  expended 
for  advertising;  which  votes  the  merchants, 
in  turn,  gave  to  their  customers,  "one  with 
each  10-cent  purchase."  The  customer  could 
cast  the  votes  "for  himself,  or  anyone  he 
wishes,"  and  the  person  receiving  the  high- 
est number  would  receive  a  prize  from  the 
Herald.  No  advertiser  was  eligible  as  a 
contestant.  The  cost  of  advertising  was 
not  increased,  and  the  price  charged  was 
reasonable.  It  is  argued  that  these  facts, 
undisputed,  do  not  disclose  a  gift  enterprise 
within  the  meaning  of  the  sections  referred 
to.  For  the  better  understanding  of  these 
sections,  we  must  refer  to  legislation  which 
preceded  their  enactment.  In  1871  the  leg- 
islative assembly  of  this  district  passed  an 
act  imposing  a  license  on  gift  enterprises 
as  defined  therein,  thus  recognizing  their 
validity.  Two  years  thereafter,  or  in  1873, 
Congress,  being  dissatisfied  with  this,  en- 
acted §§  1176  and  1177  aforementioned. 
They  are  as  follows: 

"Section  1176.  So  much  of  the  act  of  the 
legislative  assembly  of  the  District  of  Co- 
lumbia .  .  ,  as  authorizes  gift  enterprises 
therein,  and  licenses  to  be  issued  therefor, 
is  disapproved  and  repealed,  and  hereafter 
it  shall  be  unlawful  for  any  person  or  per- 
sons to  engage  in  said  business  in  any  man- 
ner as  defined  in  said  act  or  otherwise. 

"Sec.  1177.  Every  person  who  shall  in 
any  manner  engage  in  any  gift  enterprise 
business  in  the  District  shall,  on  conviction 
thereof  in  the  police  court,  on  information 
filed  for  and  on  behalf  of  the  District,  pay 
a  fine  not  exceeding  one  thousand  dollars, 
or  be  imprisoned  in  the  District  jail  not  less 
than  one  nor  more  than  six  months,  or  both, 
in  the  discretion  of  the  court." 

The  scope  and  effect  as  well  as  the  con- 
stitutionality of  these  sections  have  been 
before  this  court  and  the  Supreme  Court  of 
the  United  States.  Lansburgh  v.  District 
of  Columbia,  11  App.  D.  C.  512;  Sheedy  v. 
District  of  Columbia,  19  App.  D.  C.  280; 
District  of  Columbia  v.  Kraft,  35  App.  D.  C. 
253,  30  L.R.A.(N.S.)  957;  District  of  Co- 
lumbia v.  Gregory,  35  App.  D.  C.  271;  Re 
Gregory,  219  U.  S.  210,  i>5  L.  ed.  184,  31 
Sup.  Ct.  Rep.  143.  In  each  of  the  cited 
cases,  the  sections  were  upheld  as  a  proper 
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exercise  of  the  police  power  by  Congress  in 
this  District. 

In  the  Lansburgh  Case,  trading  stamps 
were   placed,   for   a   consideration,   in  the 
hands  of  a  limited  number  of  merchants, 
who  distributed  them  among  their  custom- 
ers in  proportion  to  the  amount  of  pur- 
chases made.    Upon  presenting  a  book  con- 
taining not  less  than   990  stamps  to  the 
Trading  Stamp  Company,  the  customer  ob- 
tained a  prize.     Of  this  he  was  certain. 
Here   the   Herald   Company   delivered   the 
"votes"  to  the  merchant,  and  he  then  de- 
livered them  to  his  customer,  who  might  or 
might  not  receive  a  prize,  depending   (a) 
upon  whether  he  was  voted  for,  and  (b)  if 
voted  for,  whether  he  received  a  sufficient 
number  of  votes.     In  the  Lansburgh  Case 
there  was  no  necessary  chance.     If  there 
was  any  chance,  it  was  accidental.    Yet  not 
only  the  agent  of  the  Trading  Stamp  Com- 
pany, but  also  the  merchant,  was  convicted, 
and  the  conviction  sustained  by  this  court, 
after  a  very  careful  review  of  the  appli- 
cable law.    Sheedy,  in  the  case  bearing  his 
name,  was  a  merchant  who  sold  packages 
of  cereal,  each  of  which  contained  a  letter 
in  red.    A  purchaser  who  found  among  the 
letters  in  his  packages  enough  to  spell  the 
word  "mothers"  would,  upon  proper  appli- 
cation, receive  a  prize  from  the  manufac- 
turer   of    the    cereal.      Sheedy    was    con- 
demned.    In   the  case  before  us,   the  one 
who,  by  the  votes  cast  for  him,  becomes  a 
winner   is   given    a    prize    by    the    Herald. 
What   difference   in  principle   is   there   be- 
tween the  acts  held  unlawful  in  the  Sheedy 
Case,  and  the  scheme  pursued  by  the  Her- 
ald?    The  Kraft  and  Gregory  Oases  were 
somewhat  different  from  the  others  in  their 
facts,  yet   in   substance  the  same,   so  this 
court  held.     All  the  aforementioned   cases 
decided  that  the  defendants  were  guilty  of 
conducting  a  gift  enterprise,  in  violation  of 
§§  1176  and  1177. 

Appellant  seeks  to  distinguish  those  cases 
from  the  present  one.  It  first  points  to  the 
Legislative  Act  of  1871,  which  says  that 
any  "person  who  shall  sell  or  offer  for  sale 
any  real  estate  or  article  of  merchandise  of 
any  description  whatever,  or  any  ticket  of 
admission  to  any  exhibition  or  perform- 
ance .  .  .  with  the  promise  ...  to 
give  or  bestow  .  .  .  any  article  or  thing," 
etc.,  shall  be  regarded  as  conducting  "a  gift 
enterprise;"  and  then  to  §  1176,  which  de- 
clares that  "it  shall  be  unlawful  for  any 
person  or  persons  to  engage  in  said  business 
in  any  manner  as  defined  in  said  act  or 
otherwise."  Appellant  urges  that  no  one 
can  be  guilty  of  conducting  a  gift  enter- 
prise under  the  statute,  except  in  connec- 
tion with  a  sale  or  offer  of  aale   of  real 
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estate,  articles  of  merchandise,  or  tickets  of 
admission  to  a  place  of  amusement;   and 
then  adds  that  the  Herald  Company  was 
not  engaged  in  any  of  these  occupations. 
No;  but  the  advertiser,  to  whom  the  votes 
were  given,  was,  and  he  distributed  them 
with  the  merchandise  which  he  sold.    This 
was  a  necessary  part  of  the  scheme,  and 
was  made  so  by  the  Herald  Company.    It 
tannot  be  divorced  from  the  part  played  by 
that  company.     When   the  company  gave 
out  the  votes,  it  intended  that  the  mer- 
chant's advertiser  should  distribute  them  to 
his  customers,    and    thereby    hold    out   "a 
promise  of  gift"  of  an  "article  or  thing,  for 
and  in  consideration  of  the  purchase"  by 
the  customer  of  "another  article  or  thing." 
Unless  this  was  done,  the  scheme  would  be 
abortive.      The    transaction,    taken    as    a 
whole,  clearly  fell  within  the  definition  of 
*  gift  enterprise,  as  outlined  in  the  Act  of 
1871. 

Even  if  it  did  not  it  would  be  unimpor- 
tant, because  the  definition  of  §  1176  is  not 
limited  to  that  found  in  the  act.  The  sec- 
tion says  that  it  shall  be  unlawful  for  any- 
one to  conduct  a  gift  enterprise  "in  any 
manner  as  defined  in  said  act,  or  other- 
•CMC1'  A  gift  enterprise  as  there  outlined, 
or  as  otherwise  generally  defined,  is  pro- 
hibited. This  is  the  view  which  the  United 
States  Supreme  Court  took  of  the  matter  in 
the  Gregory  Case,  219  U.  S.  210,  65  L.  ed. 
184,  31  Sup.  Ct.  143.  It  said;  "The  pur- 
pose of  the  provision  of  §  1176  was  to  dis- 
approve and  repeal  the  former  authoriza- 
tion, but  not  to  establish  an  exclusive 
definition  based  upon  it.  The  language  of 
§  1176  conclusively  negatives  such  an  in- 
tention. It  follows  that  §  1177  is  not  eon- 
trolled  by  the  definition  to  be  found  in  the 
Act  of  1871.  In  the  Gregory  Case  the  court 
gives  us  one  definition  of  such  an  enter- 
prise. It  said :  .  "Thus  a  'gift  enterprise' 
has  been  defined  to  be  'a  scheme  for  the 
division  or  distribution  of  certain  articles 
of  property,  to  be  determined  by  chance, 
amongst  those  who  have  taken  shares  in 
the  scheme;'  "see  also  State  v.  Shugart,  138 
Ala.  86,  91,  100  Am.  St.  Rep.  17,  36  So.  28; 
Winston  v.  Beeson,  135  N.  C.  271,  279,  66 
UUL  167,  47  S.  E.  467. 

The  scheme  before  us  did  not  limit  the 
distribution  of  its  prizes  to  those  who  took 
or  received  the  shares,  the  votes.  Anyone 
feat  the  advertiser  could  be  a  recipient,  but 
that  makes  no  essential  difference.  The 
plan  was  for  the  distribution  of  prizes — 
gifts — amongst  those  who,  by  chance,  re- 
ceived the  highest  number  of  votes,  and 
<*nie  within  the  definition  given  in  the 
Gregory  Case. 

A  gift  enterprise  is  usually  considered  in 
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the  books  as  a  species  of  lottery,  and  a  lot- 
tery, according  to  a  recognized  authority, 
has  these  essential  elements;— considera- 
tion, prize,  and  chance.  17  R.  C  L.  1222. 
So  has  the  instant  scheme. 

The  Supreme  Court  of  the  United  States 
in  three  cases,  Rast  v.  Van  Deman  &  L. 
Co.  240  U.  S.  342,  60  L.  ed.  679,  L.R.A.1917A, 
421/36  Sup.  Ct.  Rep.  370,  Ann.  Cas.  1917B, 
466,   Tanner  v.   Little,   240   U.   S.   369,  60 
L.  ed.  691,  36  Sup.  Ct.  Rep.  379,  and  Pitney 
v.  Washington,  240  U.  S.  387,  60  L.  ed.  703, 
36  Sup.  Ct.  Rep.  386,  respectively,  had  occa- 
sion to  consider  the  vice  which  is  obnoxious 
to  legislation  against  gift  enterprises.   Flor- 
ida, and  other  states,  had  imposed  a  tax 
upon   any  person  who  should  offer,  "with 
merchandise    bargained    and    sold    in    the 
course  of  trade,  any  coupon,  profit-sharing 
certificate,  or   other  evidence  of  indebted- 
ness or  liability,  redeemable  in  premiums," 
and  provided  a   fine   or  imprisonment  for 
failure   to  pay   the   tax  and  obtain  a   li- 
cense.   It  was  contended  that  this  tax  was 
not  a  proper  exercise  of  the  police  power  of 
the   Btates.     The    Supreme    Court   of    the 
United  States  in  the  cases  just  mentioned 
rejected  the  contention,  and  held  that  it 
was.     Mr.  Justice  McKenna,   speaking  for 
the  court  in  the  Rast   Case,   said  of  the 
schemes  covered  by  the  statutes:     "They 
rely  upon  something  else  than  the  article 
sold.    They  tempt  by  a  promise  of  a  value 
greater  than  that  article,  and  apparently 
not  represented  in  its  price,  and  it  hence 
may  be  thought  that  thus  by  an  appeal  to 
cupidity  lure  to  improvidence.     This  may 
not  be  called,  in  an  exact  sense,  a  lottery,' 
may  not  be  called  'gaming;'  it  may,  how- 
ever, be  considered  as  having  the  seduction 
and   evil  of   such."      (p.   366.)      A   scheme 
which  contains  this  vice  "is  not,"  he  con- 
tinued, "protected  from  regulation  or  pro- 
hibition by  the  Constitution  of  the  United 
States."     (p.  368.) 

Now  consider  the  case  before  us  in  the 
light  of  these  observations.  The  Herald 
Company  did  not  "rely  upon  the  article 
sold."  It  "tempted  by  a  promise  of  a  value 
greater  than  that  article,  and  apparently 
not  represented  in  its  price,"  and  thus  by 
an  appeal  to  cupidity  it  might  lure  to  im- 
providence. The  scheme  it  projected  "may 
not  be  called  in  an  exact  sense  a  lottery, 
may  not  be  called  gaming;  it  may,  how- 
ever, be  considered  as  having  the  seduction 
and  evil  of  such."  The  desire  of  the  adver- 
tiser's customer  to  procure  votes  in  order 
that  he  might  vote  for  himself  or  some 
friend  and  win  a  prize,  might  "lure  to  im- 
providence," to  purchasing  when  he  did  not 
need.  According  to  any  of  these  definitions, 
the  scheme  was  a  gift  enterprise. 
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It  is  urged  that  if  the  scheme  is  con- 
demned, an  athletic  contest  for  a  prize,  or 
a  contest  for  a  Rhodes  scholarship,  or  one 
for  the  best  breed  of  horses,  or  any  like 
contest,  must  also  be  prohibited.  Not  at 
all.  Such  contests  lack  the  vice  which  im- 
pel disapproval  of  an  enterprise  like  the 
one  in  question.  They  have  no  tendency  to 
"lure  to  improvidence;"  they  lack  the*se- 
duction  and  evil  of  the  other  scheme. 
Instead,   they   induce   to   efforts   of   great 


benefit  and  merit.  Brooklyn  Daily  Eagle 
v.  Voorhies,  181  Fed.  579,  582.  This  must 
be  apparent  upon  the  slightest  considera- 
tion, and  readily  distinguishes  them  from 
the  enterprise  we  are  analyzing. 

The  contract  in  suit  arises  ex  turpi  causa. 
To  enforce  it  would  be  to  give  effect  to  a 
thing  condemned  by  the  law,  and  this  may 
not  be  done. 

The  judgment  is  affirmed  with  costs. 


NEW   JERSEY   COURT    OF   ERRORS 
AND  APPEALS. 

MOUNTAIN  ICE  COMPANY,  Appt., 

v. 

JENNIE  McNEIL,  Guardian,  etc.,  et  aL 

(— N.  J.  — ,  103  Atl.  184.) 

Master   and    servant  —  injury   by    sky- 
larking. 

1.  Because  the  skylarking  of  boys  em- 
ployed in  a  plant  came  under  the  observa- 
tion of  the  president  and  superintendent  of 
the  employing  company,  those  officers  were 
thereby  charged  with  contemplating  no  more 
than  that  the  same  thing  might  occur  again, 
that  is,  skylarking  or  horseplay;  not  that 
one  boy  might  thereafter  commit  an  atro- 
cious assault  upon  the  other. 

For  other  cases,  see  Master  and  Servant,  II. 
e,  6,  a,  in  Dig.  1-5%  N.  S. 

Workmen's     compensation  —  wrongful 
act  by  fellow  servant. 

2.  The  Workmen's  Compensation  Act  does 
not  provide  an  insurance  for  a  workman 
against  every  happening  to  him  while  en- 
gaged in  his  employment,  but  only  against 
accidents  arising  out  of  and  in  the  course  of 
that  employment;  and  an  accident  caused 
by  a  fellow  workman  doing  a  wrongful  act 
entirely  outside  the  scope  of  his  employment 
is  not  an  accident  so  arising,  unless  it  ap- 
pears that  what  happened  was  a  risk  rea- 
sonably within  the  contemplation  of  the 
employer. 

For  other  cases,  see  Master  and  Servant,  II. 
a,  i,  in  Dig.  1-52  N.  S. 

(March  7,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  affirming  a  judg- 
ment of  the  Court  of  Common  Pleas  for 
Morris  County  in   favor  of  claimant  in  a 

Headnotes  by  Walker,  Ch. 


Note.  —  As  to  recovery  of  compensation 
under  Workmen's  Compensation  Acts,  where 
workman  suffers  injury  from  assault,  see  an- 
notation following  Jacquemin  v.  Turner  6 
S.  Mfg.  Co.  post,  498,  and  references  therein 
to  annotation  on  related  questions. 
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proceeding  under  the  Workmen's  Compen- 
sation Act  to  recover  compensation  for 
injuries  to  her  ward.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  M.  Caseweil  Heine,  for  appellant: 

The  injuries  sustained  by  claimant's 
ward  are  not  the  result  of  an  accident 
arising  "out  of"  the  employment  of  said 
ward  by  defendant, 

Hulley  v.  Moosbrugger,  88  N.  J.  L.  162, 
L.R.A.1916C,  1203,  95  Att.  1007. 

Mr.  James  H.  Bolitho,  for  appellee: 

Albert  McNeil  sustained  the  injuries 
complained  of  "by  an  accident  in  the 
course  of  his  employment"  for  the  defend- 
ant, and  "by  an  accident  arising  out  of" 
such  employment. 

Zabriskie  v.  Erie  R.  Co.  86  N.  J.  L.  266, 
L.R.AJ916A,  315,  92  Atl.  385,  85  N.  J.  L. 
157,  88  Atl.  824,  4  N.  C.  C.  A.  778;  Bryant 
v.  Fissell,  84  N.  J.  L.  72,  86  Atl.  458,  3 
N.  C.  C.  A.  585;  Clover,  C.  &  Co.  v.  Hughes, 
[1910]  A.  C.  242,  79  L.  J.  K.  B.  N.  S.  470, 
102  L.  T.  N.  S.  340,  26  Times  L.  R.  359, 
54  Sol.  Jo.  275,  47  Scot  L.  R.  885,  3 
B.  W.  C.  C.  275;  Trim  Joint  Dist.  School  ?. 
Kelly,  [1914]  A.  C.  667,  83  L.  J.  ?.  C.  N.  S. 
220,  111  L.  T.  N.  S.  305,  30  Times  L.  R. 
452,  58  Sol.  Jo.  493,  7  B.  W.  C.  C.  326; 
Schmoll  v.  Weisbroid  &  H.  Brewing  Co. 
89  N.  J.  L.  150,  97  Atl.  723;  McNicol's 
Case,  215  Mass.  497,  L.R.A.1916A,  306,  102 
N.  E.  697,  4  N.  C.  C.  A.  622;  Hulley  v. 
Moosbrugger,  87  N.  J.  L.  103,  93  Atl.  79, 
8  N.  C.  C.  A.  283;  PePasio  v.  Goldschmidt 
Detinnig  Co.  87  N.  J.  L.  317,  88  Atl.  705, 
4  N.  C.  C.  A.  716. 

The  fact  that  the  injury  was  caused  by 
a  fellow  workman,  upon  whom  a  fine  had 
been  inflicted  because  of  the  violation  of 
the  law,  is  no  reason  for  denying  compensa- 
tion to  the  employee  who  has  been  injured. 

Gibson  v.  Dunkerley  Bros,  8  B.  W.  C.  C. 
345;  Shaw  v.  Wigan  Coal  &  I.  Co.  3 
B.  W.  C.  C.  81;  Armitage  v.  Lancashire  & 
Y.  R.  Co.  [1902]  2  K.  B.  178,  86  L.  T.  N.  S. 
883,  71  L.  J.  K.  B.  N.  S.  778,  66  J.  P.  613. 
18  Times  L.  R.  648;  William  Baird  Co.  v. 
Burley,   45    Scot.   L.   R.   416;    Murphy   v. 
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Berwick,  43  Ir.  L,  T.  126;  Blake  v.  Head, 
106  L.  T.  N.  S.  822,  28  Times  L.  R.  321, 
5  B.  W.  C.  C.  303;  McNicol's  Case,  215 
!  Mass.  497,  L.R.A.1916A,  306,  102  N.  E. 
697,  4  X.  C.  C.  A.  522;  Weeks  v.  Stead 
[1914]  W.  N.  263,  83  L.  J.  K.  B.  N.  S. 
1542,  111  L.  T.  N.  S.  693,  30  Times  L.  R. 
1S6,  58  Sol.   Jo.   633,  7  B.  W.  C.  C.  400. 

Walker,  Ch.,  delivered  the  opinion  of  the 
court: 
Albert  McNeil,  nineteen  years  old,  was 

■  employed  by   the  Mountain  Ice  Company, 
'      as  was  also  Edward  Toomey,  fifteen  years 

uli    On  January  28,  1914,  Toomey  struck 

■  McNeil  a  blow  on   the  head  with   an   ice 
'      pick,  and  injured  him.    On  the  day  of  this 

occurrence  the  boys  had  been  working 
together  in  the  icehouse,  and  Toomey  sev- 
eral times  tried  to  pull  from  under  McNeil 
a  box  upon  which  he  sat  while  engaged  in 
his  work.  McNeil  repeatedly  told  him  to 
"top.  Finally  they  had  a  scuffle,  during 
which  the  president  and  the  foreman  of 
the  ice  company  came  in  and  saw  what  was 
going  on,  and  ordered  both  boys  back  to 
work,  and  they  complied.  McNeil  appears 
not  to  have  been  the  aggressor  in  this 
skylarking,  but  that  is  immaterial.  After- 
wards, and  while  McNeil  was  engaged  at 
his  work,  Toomey  struck  him  a  blow  on, 
the  side  of  his  head  with  an  ice  pick,  frac- 
turing his  skull  and  rendering  him  uncon- 
scious. 

Jennie  McNeil,  as  guardian  for  Albert, 
petitioned  the  judge  of  the  Morris  common 
pleas  for  compensation  for  the  injury  to 
the  boy,  under  the  Workmen's  Compensa- 
tion Act  (P.  L.  1911,  p.  134),  and  proceed- 
ings were  thereupon  had  in  that  court, 
which  resulted  in  the  judge  finding  that 
'  McNeil  sustained  personal  injuries  by  an 
accident  arising  out  of  and  in  the  course  of 
his  employment  by  the  Mountain  Ice  Com- 
pany, and  awarding  compensation,  costs, 
and  counsel  fee,  under  the  statute.  From 
this  judgment  the  ice  company  appealed  to 
the  supreme  court,  where  the  judgment  was 
affirmed.  The  ice  company  has  now  brought 
the  case  before  this  court,  on  appeal  from 
the  supreme  court. 

The  supreme  court  ( —  N.  J.  L.  — , 
103  Atl.  912)  in  its  opinion  correctly  states 
the  facts,  and  rightly  says  that  the  single 
question  presented  for  review  relates  to  a 
finding  by  the  court  of  common  pleas  that 
the  accident  to  the  employee  arose  out  of 
his  employment.  It  is  conceded  that  it 
arose  in  the  course  of  his  employment. 

The  appellant  here  relies  upon  our  case 
of  Hulley  v.  Moosbrugger,  88  N.  J.  L.  162, 
L.R.A1916C,  1203,  95  Atl.  1007,  and  that 
is  the  only  case  cited  by  the  supreme  court 
in  itR  opinion,  in  which  it  says  it  is  to  be 
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distinguished   from   the   case   at  bar.     la 
this  we  think  the  supreme  court  has  erred. 

In  Hulley  v.  Moosbrugger  we  held  that 
an  employer  is  not  charged  with  the  duty 
to  see  that  none  of  his  employees  assaults 
any  other  one  of  them,  either  wilfully  or 
sportively.  The  supreme  court,  in  seeking 
to  distinguish  Hulley  v.  Moosbrugger  from 
the  case  at  bar,  observed  that  in  the  latter 
it  appeared  that  the  master  had  knowledge 
of  what  was  transpiring  between  the  two 
youths,  and  ordered  them  back  to  work, 
and  that  therefore  it  cannot  be  fairly  said 
that  what  did  happen  was  not  a  risk  rea- 
sonably within  the  contemplation  of  the 
master,  and  incident  to  the  employment 
under  the  then  existing  circumstances. 

We  think  that  the  skylarking  which 
came  under  the  observation  of  the  president 
and  superintendent  of  the  ice  company's 
plant,  namely,  skylarking  between  those 
boys,  charged  the  president  and  superin- 
tendent with  contemplating  no  more  than 
that  the  same  thing  might  occur  again, 
that  is,  skylarking  or  horseplay,  not  that 
one  boy  might  thereafter  commit  an  atro- 
cious  assault  upon  the  other. 

This  case  is  entirely  unlike  McNioor** 
Case,  215  Mass.  497,  L.R.A.1916A,  306,  102 
N.  E.  697,  4  N.  C.  C.  A.  522  (cited  in 
Hulley  v.  Moosbrugger,  88  N.  J.  L.  at  page 
163,  L.R.A.1916C,  1203,  95  Atl.  1007),  for 
there  it  was  held  that  injuries  resulting  in 
the  death  of  an  employee,  while  doing 
work,  from  blows  or  kicks  given  him  by 
a  fellow  workman  in  an  intoxicated  frenzy 
and  passion,  such  fellow  workman  being 
known  by  the  superintendent  to  have  the 
habit  of  drinking  to  intoxication  and,  when 
in  that  condition,  to  be  quarrelsome,  dan- 
gerous, and  unsafe  to  work  with,  was 
knowingly  permitted  to  work  on  the  day 
of  the  injury,  while  in  such  condition  of 
intoxication,  and  it  was  held  that  the  in- 
jury thus  received  arose  out  of  and  in  the 
course  of  the  workman's  employment; 
while  here  the  only  propensity  which  was 
discovered  to  the  officers  of  the  company 
by  the  conduct  of  the  boys  was  that  one 
or  both  were  likely  to  engage  in  skylarking, 
or  horseplay,  a  thing  which  most  if  not  all 
boys  do,  without  any  resulting  criminal 
assault,  and  without  any  contemplation  of 
such  result  by  anyone,  adult  or  infant. 

The  case  before  us  is  much  more  like 
that  of  Armitage  v.  Lancashire  &  Y.  R.  Co. 
[1902]  2  K.  B.  178,  71  L.  J.  K.  B.  N.  S.  778, 
66  J.  P.  613,  86  L.  T.  N.  S.  883,  18  Times 
L.  R.  648  (also  cited  in  Hulley  v.  Moos- 
brugger, 88  N.  J.  L.  165,  L.R.A.1916C,  1203, 
95  Atl.  1007),  in  which  a  boy  sixteen  years 
of  age  was  pushed  into  a  pit  by  another 
boy,  where  tbey  were  at  work,  for  a  "lark," 
and,  becoming  angry,  picked  up  a  bit  of 
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iron  and  threw  it  at  the  boy  who  had 
pushed  him  in,  but  hit  another  boy  in  the 
eye,  injuring  him,  for  which  he  was  not 
allowed  to  recover  damages.  Collins,  M.  R., 
observed  that  this  was  a  wrongful  act  en- 
tirely outside  of  the  scope  of  the  employ- 
ment, and  that  the  statute  did  not  provkia 
an  insurance  for  a  workman  against  every 
happening  to  him  while  engaged  in  his 
employment,  but  only  against  accidents 
arising  out  of  and  in  the  course  of  that 
employment,  and  that  an  accident  caused 
by  a  fellow  workman,  doing  a  wrongful  act 
entirely  outside  the  scope  of  his  employ- 
ment was  not  such  an  accident  so  arising. 


Walther  v.  American  Paper  Co.  89  N.  J. 
L.  732,  99  Atl.  263,  shows  that  an  atrocious 
assault  (there  resulting  in  death)  upon  a 
workman  is  not  considered  as  arising  ou: 
of  his  employment,  when  the  employee  ia 
struck  down  in  circumstances  in  no  way 
relating  to  the  employment. 

In  our  opinion,  the  case  at  bar  is  not 
distinguishable  fiom  that  of  Hulley  v. 
Moosbrugger,  and  therefore  the  judgment 
of  the  supreme  court  must  be  reversed,  to 
the  end  that  the  award  of  compensation  in 
the  common  pleas  court  may  be  vacated 
and  set  aside. 


CONNECTICUT  SUPREME  COURT  OF 

ERRORS. 

'    ALEXANDER  JACQUEMIN  et  al. 

v. 

TURNER   &   SEYMOUR   MANUFACTUR- 
ING COMPANY,  Appt. 

(92  Conn.  382,  103  Atl.  115.) 

Workmen's  compensation  —  injuries 
arising  out  of  quarrel  with  fellow 
workman. 

Injuries  arising  out  of  a  quarrel  between 
casters  over  the  possession  of  a  ladle  for  the 
prosecution  of  their  work  does  not  arise  out 
of  the  employment  within  the  meaning  of 
the  Workmen's  Compensation  Act,  although, 
in  order  to  prevent  the  men  from  finishing 
their  work  too  early  in  the  day,  the  master 
did  not  furnish  sufficient  ladles  to  keep  all 
the  men  busy  at  once. 
For  other  cases,  see  Master  and  Servant,  1L 

a,  1,  in  Dig.  1-52  N.  8. 

(March  12,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Litchfield 
County  in  favor  of  claimants  in  a  proceed- 
ing under  the  Workmen's  Compensation 
Act  to  recover  damages  for  the  wrongful 
death  of  their  son.     Reversed. 

The  facts  found  by  the  Commissioner 
were  as  follows: 

The  Turner  &  Seymour  Manufacturing 
Company  is  engaged  in  making  iron  cast- 
ings. The  casters,  when  they  have  poured 
the  molten  metal  into  the  molds,  leave  for 
the  day.  The  company  did  not  desire  to 
have  too  many  casters  around  the  cupola 
where  the  molten  metal  is  drawn  out,  and 

Note.  —  As  to  recovery  of  compensation 
where  workman  suffers  injury  from  assault, 
see  annotation  following  this  case,  post,  498, 
and  references  therein  to  annotation  on 
related  questions.  I 
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did  not  desire  the  casters  to  get  through 
their  work  too  early.     As   one   means  of 
accomplishing  these  two   results   the  com- 
pany supplied  a  limited  number  of  ladles. 
As  a  result  of  this  condition,  each  caster 
desired  to  get  a  ladle  as  soon  as  possible, 
so  as  to  pour  his  molds  and  get  away.    On 
April    1,    1917,    O'Shaugnessy,    a    caster, 
located  quite  a  distance  from  Jacquemin, 
another    caster,    received    permission    from 
a  caster  to  use  a  ladle  which  had  been  in 
use  by  him.     O'Shaugnessy  and  his  helper 
were  pouring  from  this  ladle  when  Jacque- 
min   and   his    helper    started    to    pick   up 
another    ladle    which    stood    in    front    of 
Jacquemin's    floor    and    had    been    placed 
there  by  Jacquemin.    O'Shaugnessy  ordered 
him   to  let   it   alone  or  he  would  get  in 
trouble.     Angry  words  passed  between  the 
men,   and   O'Shaugnessy,   leaving    his   own 
ladle  partly  filled,  started  for  Jacquemin, 
who  advanced  to  meet  him.     They  scuffled 
and  fell  to  the  floor;  first  one  and  then  the 
other  was  on  top.     O'Shaugnessy  got  Jac- 
quemin in  a  position  where  he  was  likely 
to  spoil  the  mold.  Jacquemin  called  this  to 
the  attention  of  O'Shaugnessy  and  he  let 
Jacquemin  up,  and  immediately  Jacquemin 
started  for  him  again.    Thereupon  O'Sh  ug- 
nessy  struck  Jacquemin   in  the   region  of 
the   heart,   and   the  blow   resulted   in  his 
death.     No  personal  animosity  existed  be- 
tween  the  men,  and  neither  was   quarrel- 
some.     The    controversy    arose    over    the 
possession   of   a   tool    which   each    wanted 
to  use  in  order  that  he  might  get  through 
his  work  and  get  away. 

Mr.  A.  Storrs  Campbell,  for  appellant: 
The   injuries   did    not   arise   out   of   the 
employment    within    the    meaning    of    the 
Workmen's   Compensation   Act. 

Larke  v.  John  Hancock  Mut.  L.  Ins.  Co. 
90  Conn.  303  L.R.A.1916E,  584,  97  Atl. 
320,  12  N.  C.  C.  A.  308;  Mann  v.  Glaston- 
bury  Knitting   Co.    90    Conn.    116,   L.R.A. 
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1916D,  86,  96  Atl.  368,  12  N.  C.  C.  A.  891 ; 
Union    Sanitary    Mfg.    Co.    v.    Davis,    — 
Ind.  App.  — ,  115  N.  E.  676;  Griffin  v.  A. 
Roberson  k  Son,  176  App.  Div.  6,  162  N.  Y. 
Supp.  313;  Walther  v.  American  Paper  Co. 
89  N.  J.   L.   732,  99  Atl.   263;   Hulley  v. 
Moosbrugger,  88  N.  J.  L.  162,  L.R.A.1916C, 
1203,    95    Atl.    1007;    Ohio    Bldg.    Safety 
Vault  Co.  ▼.  Industrial  Bd.  277  111.  96,  115 
N.  B.  149,  14  N.  C.  C.  A.  239;  Dorrance  ▼. 
New  England  Pin  Co.  Compensation  Rep. 
p.  29;  State  ex  rel.  Anseth  ▼.  District  Ct. 
134  Minn.  16,  L.ILA.1916F,  957,  158  N.  W. 
713;  Harbroe's  Case,  223  Mass.  139,  L.RJL 
1916D,    933,    111    N.    E.    709;    Schmoll   v. 
Weisbrod  &  H.  Brewing  Co.  89  N.  J.  L. 
150,  97  Atl.  723;   Mclntire  v.  Rodger,  41 
Scot  L,  R.  107,  6  Sc  Seas.  Cas.  5th  series, 
176,  11  Soot  L.  T.  467;  Carrigan  v.  Win- 
chester Repeating  Arms  Co.  Comp.  Rep.  p. 
827. 
Mr.  Walter  Holcomb,  for  appellees: 
The  Compensation  Law  is  to  be  liberally 
and  broadly  construed,  so  as  to  effectuate 
its  purpose. 

Powers  v.  Hotel  Bond  Co.  89  Conn.  146, 
93  Atl.  245. 

The  injury  must  arise  as  a  hazard  of 
the  employment,  which  might  be  reason- 
ably anticipated  from  the  character  of  the 
work  or  the  way  in  which  the  work  is  con- 
ducted and  carried  on. 

Mann  v.  Glastonbury  Knitting  Co.  90 
Conn.  118,  L.R.AJ916D,  86,  96  AtL  368, 
12  N.  C.  C.  A.  891;  McNicol's  Case,  215 
Mass.  497,  LJLA.1916A,  306,  102  N.  E. 
697. 

The  phrase  "arising  out  of"  the  employ- 
ment involves  its  application,  in  the 
Compensation  Law,  to  quarrels  and  horse- 
play which  arise  in  the  course  of  the  em- 
ployment. 

Heita  v.  Ruppert,  218  N.  Y.  148,  L.R.A. 
1917 A,  344,  112  N.  E.  750;  Mclntire  v. 
Rodger,  41  Scot  L.  R.  107,  6  Sc.  Sess.  Cas. 
5th  series,  176,  11  Scot.  L.  T.  467;  1  Brad- 
bury, Workman's  Compensation,  p.  505, 
S  22;  Western  Indemnity  Co.  v.  Pillsbury, 
170  CaL  686,  151  Pac  398,  10  N.  C.  C.  A. 
1;  State  ex  rel.  Anseth  v.  District  Ct.  134 
Min.  16,  L.R.A.1916F,  957,  158  N.  W.  713; 
Baird  v.  Burley  [1908]  S.  C.  545,  45  Scot. 
L.  R.  415,  1  B.  W.  C.  C.  7;  Macfarlane  v. 
Shaw  [1915]  S.  C.  273,  52  Scot.  L.  R.  236, 
8  B.  W.  C.  C.  382;  Carbone  v.  Loft,  219 
K.  Y.  579,  114  N.  E.  1062;  Markell  T. 
Daniel  Green  Felt  Shoe  Co.  175  App.  Div. 
958,  161  N.  Y.  Supp.  1134;  Clayton  v. 
Hardwick  Colliery  Co.  [1915]  W.  N.  395, 
32  Times  L.  R.  159,  60  Sol.  Jo.  138,  9 
B.  W.  C.  C.  136;  Mann  v.  Glastonbury 
Knitting  Co.  90  Conn.  121,  L.R.A.1916D, 
86,  96  Atl.  368,  12  N.  C.  C.  A.  891 ;  Carri- 
gan v.  Winchester  Rep.  Arms  Co.  —  Conn. 


W.  C.  C.  Dig.  1914-1916;  Hulley  v.  Moos- 
brugger 88  N.  J.  L.  162,  L.R.A.1916C, 
1206,  95  Atl.  1007;  Armitage  v.  Lan- 
cashire &  Y.  R.  Co.  [1902]  2  K.  B.  178, 
71  L.  J.  K.  B.  N.  S.  778,  66  J.  P.  613,  86 
L.  T.  N.  S.  883,  18  Times  L.  R.  648. 

Wheeler,  J.,  delivered  the  opinion  of  the 
court: 

The  argument  upon  the  appeal  was  con- 
fined to  the  single  point,  Did  the  injury 
"arise  out  of"  the  employment  of  Jacque- 
min?  In  Larke  v.  John  Hancock  Mut.  L. 
Ins.  Co.  90  Conn.  303,  309,  L.R.A.1916E, 
584,  97  Atl.  320,  we  held  that  an  injury 
"arises  out  of  an  employment  when  it  oc- 
curs in  the  course  of  the  employment,  and 
is  a  natural  and  necessary  incident  or 
consequence  of  it,  though  not  foreseen  or 
expected;  and  that  such  an  injury  may 
arise  either  directly  from  the  employment, 
or  as  incident  to  it,  or  to  the  conditions 
and  exposure  surrounding  it. 

If  one  employee  assaults  another  em- 
ployee, solely  to  gratify  his  feeling  of  anger 
or  hatred,  the  injury  results  from  the  vol- 
untary act  of  the  assailant,  and  cannot  be 
said  to  arise  either  directly  out  of  the 
employment  or  as  an  incident  of  it.  But 
when  the  employee  is  assaulted  while  he  is 
defending  his  employer,  or  his  employer's 
property,  or  his  employer's  interests,  or 
when  the  assault  was  incidental  to  some 
duty  of  his  employment,  the  injuries  he 
suffers  in  consequence  of  the  assault  will, 
as  a  rule,  arise  out  of  the  employment. 
He  will  then  be  serving  his  employer's 
ends,  and  not  his  own. 

Many  cases  have  arisen  where  watchmen, 
gamekeepers  or  other  employees  have  suf- 
fered injury,  through  assault,  while  pro- 
tecting their  employer's  interests,  or  while 
engaged  in  fulfilling  the  duty  arising  out 
of  their  employment.  Examples  of  these 
are;  Ohio  Bldg.  Safety  Vault  Co.  v.  In- 
dustrial Bd.  277  111.  96,  115  N.  E.  149,  14 
N.  C.  C.  A.  239;  O.  L.  Shafter  Estate  Co. 
v.  Industrial  Acci.  Commission,  —  Cal. 
— ,  166  Pac.  24.  Examples  of  cases  of 
assaults  originating  solely  through  the 
anger  or  vindictxveness  of  an  employee  are: 
Griffin  v.  A.  Roberson  &  Son,  ^76  App. 
Div.  6,  162,  N.  Y.  Supp.  313;  Union  Sani- 
tary Mfg.  Co.  v.  Davis,  —  Ind.  App.  — , 
115  N.  E.  676.  Between  these  classes  of 
cases  is  a  class  of  cases  which  seems  to  be 
an  exception;  in  reality,  these  cases  con- 
cern injuries  which  are  incidental  to  the 
employment.  This,  in  McNicol's  Case,  215 
Mass.  497,  L.R.A.1916A,  306,  102  N.  E.  697, 
recovery  was  allowed  for  injuries  from  an 
assault  by  an  employee,  known  by  the 
superintendent  in  charge  to  be  in  the  habit 
of  drinking  to  intoxication,  and,  when  so, 
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to  be  quarrelsome  and  dangerous,  and,  with 
such  knowledge,  the  superintendent  per- 
mitted him  to  continue  at  work.  In  State 
ex  rel.  Anseth  v.  District  Ct.  134  Minn.  16, 
L.R.A.1916F,  957,  158  N.  W.  713,  a  bar- 
tender was  struck  by  a  glass  thrown  by  a 
patron  of  a  saloon,  who  was  so  drunk  he 
did  not  know  the  nature  of  his  act.  In 
holding  that  the  injuries  of  the  bartender 
arose  out  of  the  employment  the  court  said: 
"The  court  will  take  judicial  notice  that 
the  position  of  bartender,  patron,  or  specta- 
tor in  a  saloon,  especially  in  one  situated 
where  rough  characters  are  apt  to  congre- 
gate and  carouse,  is  quite  apt  to  be  one 
of  peculiar  danger.  Barroom  assaults  are 
not  of  infrequent  occurrence." 

Injuries  so  arising -are  such  as  the  char- 
acter of  the  business  or  the  conditions 
under  which  it  is  carried  on  make  likely, 
and  the  result  either  was  or  should  have 
been  in  the  contemplation  of  the  employer. 
They  are  correctly  held  to  arise  out  of  the 
employment. 

The  commissioner  conceived  that  the 
case  of  Jacquemin  fell  within  this  distinc- 
tion. He  held  that  the  method  of  con- 
ducting the  business  so  that  the  casters 
would  naturally  crowd  about  the  cupola, 
and  so  that  an  insufficient  number  of 
ladles  should  be  provided  for  the  casters, 
would  naturally  lead  to  dispute  among 
them,  and  that  Jacquemin  suffered  his  in- 
jury as  a  consequence,  and  hence  it  arose 
out  of  his  employment.  The  superior  court 
reached  a  similar  conclusion,  saying:  "The 
injury  in  the  case  before  us  seems  to  me 
to  have  directly  resulted  from  the  circum- 
stances of  the  employment  of  the  decedent, 
as  they  are  detailed  in  the  finding  of  the 
commissioner.  Human  nature  being  what 
it  is,  that  altercations  and  blows  would 
occur  between  the  workmen  would  be  a  re- 
sult reasonably  to  be  anticipated." 

The  finding  does  not  disclose  that  the 
conditions  under  which  this  business  was 
conducted  had  ever  before  occasioned  a 
similar  trouble,  or  that  either  of  the  men 
was  quarrelsome.  There  was  nothing  to 
put  the  employer  on  notice.  It  was  the 
duty  of  the  employees  to  do  their  work 
under  the  established  conditions.  O'Shaug- 
nessy  asserted  a  right  over  Jacquemin's 
ladle  which  he  did  not  have.    He  began  the 


quarrel  and  fight.  These  were  purely  per- 
sonal. They  had  no  relation  to  the  special 
conditions  of  the  business,  so  far  as  the 
finding  shows.  And  when  Jacquemin  had 
full  opportunity  to  have  desisted  from  the 
fight,  he  chose  to  renew  it  and  thereafter 
received  his  injury.  The  fight  occurred  in 
the  course  of  the  employment,  but  it  did 
not  originate  in  it,  or  arise  as  a  conse- 
quence or  incident  of  it.  These  men  turned 
temporarily  from  their  work  to  engage  in 
their  own  quarrel.  Nothing  their  employer 
required  of  them  would  necessarily  provoke 
them  to  a  quarrel,  nor  could  this  have  been 
reasonably  anticipated.  The  fact  that  em- 
ployees sometimes  quarrel  and  fight  while 
at  work  does  not  make  the  injury  which 
may  result  one  which  arises  out  of  their 
employment.  There  must  be  some  reason- 
able connection  between  the  injury  suffered, 
and  the  employment  or  the  conditions 
under  which  it  is  pursued. 

The  case  at  bar  resembles  closely  Union 
Sanitary  Mfg.  Co.  v.  Davis,  supra,  where 
a  molder  was  injured  as  a  result  of  a 
quarrel  with  a  fellow  employee  over  the 
repair  of  a  ladle,  and  his  duty  did  not 
include  such  repairing.  It  was  held  that 
the  injury  did  not  arise  out  of  the  employ- 
ment. 

The  commissioner  relied  for  his  authority 
upon  Heitz  v.  Ruppert,  218  N.  Y.  148, 
L.RJL1917A,  344,  112  N.  E.  750.  That 
case  may,  perhaps,  be  distinguishable  from 
this,  because  Heitz,  unlike  Jacquemin,  was 
passive,  and  he  was  injured  while  actually 
at  his  work.  Whether  we  should,  upon  the 
same  facts,  reach  a  like  conclusion,  need 
not  now  be  determined.  Certainly  the  case 
bears  some  resemblance  to  the  cases  of  sky- 
larking, or  horseplay.  Gurth  slapped  Heitz 
on  the  shoulder  and,  as  he  turned,  Gurth's 
finger  struck  in  Heitz's  eye.  It  is  not  easy 
to  see  how  the  slapping  of  Heitz  can  be 
said  to  be  an  incident  of  the  employment, 
any  more  than  any  other  form  of  horseplay. 

There  is  error,  the  judgment  is  reversed, 
and  the  cause  is  remanded,  with  direction 
to  the  superior  court  to  render  judgment 
sustaining  the  appeal  from  the  commis- 
sioner, and  vacating  his  award. 

The  other  judges  concur. 


Annotation  •—  Workmen's   Compensation  Acts:    recovery   of   com- 
pensation where  workman  suffers  injury  from  assault. 


Upon  the  general  subject  of  Work- 
men's Compensation  Acts,  see  the  ex- 
haustive annotation  in  L.R.A.1916A,  23, 
and  in  L.R.A.1917D,  80.  For  later  cases 
and   annotations  upon  workmen's  com- 

L.R.A.1918E. 


pensation,  consult  the  L.R.A.  Indexes  for 
volumes     subsequent     to     L.R.A.1917D, 
under  the  title,  "Workmen's  Compensa- 
tion." 
The  earlier  cases  upon  the  recovery  of 
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compensation  where  a  workman  suffers 
injury  from  assault  are  Reviewed  in  an 
annotation  attached  to  Re  McNicol, 
LB.A.1916A,  306;  and  the  present  anno- 
tation is  supplementary  thereto. 

As  to  compensation  for  injuries  caused 
by  sportive  acts,  see  annotation  to  State 
ex  rel.  Johnson  County  v.  District  Ct. 
post,  504.-  As  to  liability  of  employer 
for  injury  to  employee,  by  air  forced  into 
body  by  other  employee,  see  annotation 
to  Tarpper  v.  Weston-Mott  Co.  post,  508. 

The  master's  common-law  liability  for 
injuries  inflicted  upon  an  employee  mali- 
ciously or  in  sport,  by  other  employees, 
is  treated  in  notes  to  Melville  Mill.  Co. 
v.  Boutwell,  34  L.R.A.(N.S.)  109;  Robin- 
son v.  Melville  Mfg.  Co.  52  L.R.A.(N.S.) 
385,  and  Wells  v.  Henderson  Land  & 
Lumber  Co.  L.R.A.1918A,  118. 

Although  there  has  been  some  dis- 
agreement as  to  whether  or  not  injuries 
caused  by  a  deliberate  and  wilful  assault 
by  a  third  person  could  be  considered  as 
accidental,  the  courts  now  all  agree  that 
an  employee  who  suffers  injury  will  not 
be  deprived  of  compensation,  merely  be- 
cause such  injury  was  the  result  of  a 
deliberate  and  wilful  assault  by  a  third 
person,  and  not  the  result  of  inanimate 
causes. 

Thus,  a  killing  is  accidental,  within 
the  meaning  of  the  California  statute, 
although  it  was  caused  by  the  wilful 
shooting  by  a  third  person.  Western 
Metal  Supply  Co.  v.  Pillsbury  (1916) 
172  OaL  407,  156  Pac.  491,  Ann.  Cas. 
1917E,  390. 

So,  injuries  resulting  from  a  personal 
contact  between  two  employees,  caused 
by  a  dispute  over  the  employer's  work* 
are  accidental,  within  the  meaning  of  the 
New  York  statute.  Re  Heitz  (1916)  218 
H.  Y.  148,  L.R.A.1917A,  347,  112  N.  E. 
750. 

And  an  injury  caused  deliberately  and 
wilfully,  by  a  third  person,  may  be  an 
accidental  injury,  within  the  meaning  of 
the  New  York  act.  Spang  v.  Broadway 
Brewing  &  Malting  Co.  (1918)  182,  App. 
Div.  443,  169  N.  Y.  Supp.  574. 

Under  the  Washington  act,  the  de- 
pendent of  a  foreman,  who  was  killed  as 
the  result  of  an  assault  by  an  employee 
whom  he  had  discharged,  is  entitled  to 
compensation.  Stertz  v.  Industrial  Ins. 
Commission  (1916)  91  Wash.  588,  158 
Pac.  256.  A  similar  decision  on  similar 
facts  was  rendered  by  the  California 
court,  in  San  Bernardino  County  v.  In- 
dustrial Acci.  Commission  (1917)  — 
CaL  App.  — ,  169  Pac.  255. 

L.R.A.1918E. 


Injury  by  assault  was  held,  without 
discussion,  to  be  an  accident,  in  Nevich 
v.  Delaware,  L.  &  W.  R.  Co.  (1917)  90 
N.  J.  L.  228,  L.R.A.1917C,  847,  100  Atl. 
234. 

Although  injuries  resulting  from  a  de- 
liberate assault  by  a  third  person  are  to 
be  considered  "accidental,"  within  the 
meaning  of  the  Compensation  Act,  com- 
pensation is  not  recoverable  for  such 
injuries,  unless  it  appears  that  the  as- 
sault was  of  such  a  character  as  could 
be  said  to  be  incidental  to  the  service 
required  of  the  employees.  As  is  well 
said  in  Jacquemin  &  Tttrner  S.  Mpg. 
Co.  ante,  496,  if  one  employee  assaults 
another  employee,  solely  to  gratify  his 
feeling  of  anger  or  hatred,  the  injury 
results  from  the  voluntary  act  of  the 
assailant,  and  cannot  be  said  to  arise 
either  directly  out  of  the  employment, 
or  as  an  incident  to  it. 

So,  an  injury  from  a  malicious  and 
atrocious  assault  by  another  employee 
does  not  arise  out  of  or  in  the  course  of 
the  employment.  Mountain  Ice  Co.  v. 
McNeil  (1918)  —  N.  J.  — ,  ante,  494, 
103  Atl.  184.  It  was  held  that,  sim- 
ply because  the  skylarking  of  boys  em- 
ployed in  the  plant  came  under  the 
observation  of  the  president  and  super- 
intendent, such  officers  were  not  charged 
with  notice  that  one  boy  might  there- 
after commit  an  assault  upon  the  other, 
although  they  might  be  charged  with 
notice  that  the  same  skylarking  might 
happen  again. 

Where,  however,  the  assault  is  such  as 
is  likely  to  happen  because  of  the  very 
nature  of  the  work  being  performed  by 
the  employee,  it  has  been  held  to  arise 
out  of  and  in  the  course  of  the  em- 
ployment. 

Thus,  an  injury  to  a  bartender  in  a 
saloon,  who  was  struck  in  the  eye  with  a 
drinking  glass,  thrown  by  a  drunken 
man,  is  one  arising  out  of  the  employ- 
ment, where  it  appears  that  the  glass 
was  not  thrown  in  a  personal  altercation 
between  the  employee  and  the  drunken 
man,  but  that  the  latter  did  not  know 
the  nature  of  his  act,  or  what  he  was 
doing.  State  ex  rel.  Anseth  v.  District 
Ct.  (1916)  134  Minn.  16,  L.R.A.1916F, 
957,  158  N.  W.  713. 

So,  too,  an  employee  who  was  as- 
saulted while,  in  accordance  with  the 
direct  instructions  of  his  employer,  he 
was  reclaiming  tools  from  persons  who, 
without  authority,  were  attempting  to 
remove  them,  is  entitled  to  compensation. 
Nevich  v.  Delaware,  L.  &  W.  R.  Co. 
(N.  J.),  supra. 
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So,  where  a  workman  who  was  em- 
ployed to  keep  a  record  of  ice  taken 
from  an  ice  plant  to  be  sold  by  the  driv- 
ers, to  require  each  of  them  to  account 
for  the  quantity  taken  out  by  him  when 
he  returned  after  delivering  the  load, 
and  to  collect  for  any  shortage,  was  shot 
and  killed  by  one  of  the  drivers  in  a 
quarrel  over  the  collection  for  such 
shortage,  the  death  may  be  said  to  arise 
out  of  and  in  the  course  of  the  employ- 
ment. Polar  Ice  &  Fuel  Co.  v.  Mulray 
(1918)  —  Ind.  App.  — ,  119  N.  E.  149. 
The  court  said:  "The  rule  is  well  estab- 
lished that  a  claim  for  compensation  will 
not  be  denied,  simply  because  the  acci- 
dent occurred  by  reason  of  the  unlawful 
and  felonious  act  of  some  third  person, 
if  the  employee  actually  sustained  it  by 
being  specially  and  peculiarly  exposed, 
by  the  character  and  nature  of  his  em- 
ployment, to.  the  risk  of  the  danger 
which  befell  him.  In  other  words,  when 
the  injury  results  from  the  conditions 
surrounding  an  employee  at  the  time  of 
the  accident,  and  under  which  he  was  re- 
quired to  perform  his  duties,  then,  gen- 
erally speaking,  it  arises  out  of  the 
employmcD*." 

And  a  foreman  in  charge  of  a  gang  of 
men,  and  empowered  to  discharge  any 
man  for  refusal  to  perform  the  work  in 
the  manner  directed  by  him,  is  injured 
by  accident  arising  out  of  the  employ- 
ment, where  he  is  assaulted  by  an  em- 
ployee whom  he  had  discharged  for 
refusal  to  do  the  work  as  he  had  been 
instructed  by  the  foreman.  San  Ber- 
nardino County  v.  Industrial  Acci.  Com- 
mission (Cal.)  supra. 

Likewise,  in  Re  Slane'  (1917)  179  App. 
Div.  952, 165  N.  Y.  Supp.  1112,  an  award 
of  compensation  to  the  dependents  of  an 
engineer,  who  was  killed  by  a  subordi- 
nate because  he  had  deducted  money 
from  him  on  account  of  time  lost,  was 
unanimously  affirmed  by  the  appellate 
division,  without  opinion. 

A  watchman  who  is  assaulted  while  on 
duty  is  within  the  protection  of  the 
statute,  if  the  persons  committing  the 
assault  have  designs  against  the  em- 
ployer's property,  with  the  duty  of  pro- 
tecting which  the  employee  is  charged. 

Thus,  a  night  watchman,  who  is  in- 
jured while  engaged  in  protecting  his 
employer's  property  from  an  assault  by 
a  stranger,  is  within  the  protection  of 
the  statute.  Chicago  Dry  Kiln  Co.  v.  In- 
dustrial Bd.  (1916)  276  DL  556,  114 
N.  E.  1009,  Ann.  Cas.  1918B,  645;  Hell- 
man  v.  Manning  Sand  Paper  Co.  (1916) 
176  App.  Div.  127, 162  N.  Y.  Supp.  335, 
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affirmed  in   (1917)   221  N.  Y.  492,  116 
N.  E.  1051. 

So,  compensation  may  be  recovered  for 
the  death  of  a  watchman,  who  was  as- 
saulted while  in  the  performance  of  his 
duties,  if  the  assault  was  committed 
upon  him  because  he  was  the  watchman, 
and  not  for  reasons  personal  to  himself. 
Ohio  Bldg.  Safety  Vault  Co.  v.  Indus- 
trial Bd.  (1917)  277  I1L  96,  115  N.  E. 
149,  14  N.  C.  C.  A.  224. 

A  night  watchman  whose  body  was 
found  near  the  boiler  room  on  his  em- 
ployer's premises,  and  whose  death  was 
caused  by  a  bullet  wound,  may  be  found 
to  have  been  shot  because  he  was  the 
night  watchman,  where  it  was  his  duty 
to  keep  loiterers  out  of  the  premises,  and 
he  was  not  known  to  have  a  personal 
enemy,  and  there  was  nothing  at  all  from 
which  any  reasonable  inference  could  be 
drawn  that  the  killing  was  done  for  re- 
venge, by  someone  who  had  a  grudge 
against  him  personally.  Mechanics  Fur- 
niture Co.  v.  Industrial  Bd.  (1917)  281 
HI.  530, 117  N.  E.  986. 

Where,  however,  the  assailant  has  no 
designs  in  any  way  against  the  property 
of  the  employers,  then  injuries  from  as- 
saults on  watchmen  do  not  arise  out  of 
the  employment. 

Thus,  a  night  watchman  who  was  shot 
by  a  deputy  sheriff  whom  he  mistakenly 
supposed  to  be  a  burglar  is  not  injured 
by  accident  arising  out  of  the  employ- 
ment, where,  at  the  time  of  the  shooting, 
he  was  not  protecting  his  employer's 
property  from  thieves,  the  property  was 
in  no  wise  threatened,  and  he  did  not 
suppose  that  it  was,  and  he  was  not  fired 
upon  because  he  was  the  watchman. 
Harbroe's  Case  (1916)  223  Mass.  139, 
L.R.A.1916D,  934,  111  N.  E.  709. 

So,  a  night  watchman  in  a  mill,  who 
was  waylaid  and  killed  by  another  em- 
ployee, who  had  hidden  himself  in  the 
mill  for  the  sole  purpose  of  attacking 
and  robbing  the  watchman,  does  not 
suffer  injuries  by  accident  arising  out  of 
the  employment.  Walther  v.  American 
Paper  Co.  (1916)  89  N.  J.  L.  732,  99 
Atl.  263. 

Employees  analogous  to  watchmen  are 
collectors,  who  have  in  their  possession 
money  belonging  to  their  employers. 

Thus,  a  collector  for  a  brewery,  who 
was  shot  in  order  to  secure  the  money 
that  he  had  on  his  person,  belonging  to 
his  employer,  suffers  injury  by  accident 
arising  out  of  the  employment.  Spang 
v.  Broadway  Brewing  &  Malting  Co. 
(1918)  182  App.  Div.  443,  169  N.  Y. 
Supp.  574.  ' 
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But,  in  a  New  Jersey  case,  it  has  been 
held  that  a  brewing  company  was  not 
liable  to  pay  compensation  for  the  death 
of  one  of  its  collectors  caused  by  an  as- 
sault by  an  unknown  person  while  he 
was  in  a  locality  in  which  lawless  char- 
acters congregated,  and  assaults  and 
murders  occurred  with  greater  frequency 
than  in  any  other  part  of  the  city,  where 
there  was  no  evidence  at  all  to  show  why 
the  assault  was  committed,  and  it  might 
hare  been  the  result  of  an  accident,  or 
of  revenge  for  some  fancied  personal 
wron?.  Schmoll  v.  Weisbrod  &  H.  Brew- 
ing Co.  (1916)  89  N.  J.  L.  150,  97  Atl. 
723. 

In  two  Scotch  cases,  apparently  con- 
flicting decisions  have  arisen,  where  one 
workman  was  trying  to  take  away  an  ap- 
pliance from  another,  and  personal  in- 
juries resulted. 

Thus,  in  Mclntyre  v.  Rodger  (1913)  6 
8c.  Sess.  Cas.  5th  series,  176,  41  Scot. 
L  R.  107,  11  Scot.  L.  T.  467,  it  was  held 
that,  where  a  workman  in  the  employ- 
ment of  shipbuilders  was  oiling  a  ma- 
chine at  which  he  was  working,  with  a 
brush  which  was  not  the  one  belonging 
to  the  machine,  and  another  workman 
came  up  and  claimed  the  brush  as  his, 
pulled  it  away  from  the  claimant  and,  in 
so  doing,  injured  the  tatter's  hand,  the 
injury  was  caused  by  accident  arising 
out  of  and  in  the  course  of  the  em- 
ployment. 

But,  in  Baird  v.  Burley  [1908]  S.  C. 
545,  45  Scot  L.  R.  415,  1  B.  W.  C.  C.  7, 
it  was  held  that  an  employee  in  a  mine, 
who,  while  endeavoring  to  obtain  posses- 
sion of  a  hutch  from  other  workmen, 
who  had  taken  it  for  their  own  use,  sud- 
denly turned  his  head  to  avoid  a  handful 
of  dust  and  rubbish  which  one  of  the 
others  had  thrown  at  him,  and  came  in 
intact  with  the  side  of  the  passage,  in- 
juring himself,  did  not  suffer  injury 
arising  "out  of  his  employment.'' 

In  commenting  upon  the  Baird  Case, 
Lord  Dundas,  in  McFarlane  v.  Shaw 
[1915]  8.  C.  273,  52  Scot.  L.  R.  236,  8 
B.  W.  C.  C.  382,  said :  "In  Burley's  Case 
it  may  be  said  that  the  Lord  Justice 
Clerk's  opinion,  so  far  as  based  upon  the 
ground  that  'what  caused  the  injury  was 
not  in  any  sense  an  accident,  but  was  a 
fault  by  a  wrongdoer,  who  was  acting  in 
a  wilful  and  unjustifiable  manner;'  can- 
not, looking  to  the  subsequent  march  of 
judicial  decision,  now  be  supported  as 
sound  law." 

In  connection  with  these  cases,  atten- 
tion is  called  to  Jacquemin  v.  Turner  & 
S.  Mfq.  Co.  ante,  496,  where  it  was  held 
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that  injuries  arising  out  of  a  quarrel  be- 
tween casters  over  the  possession  of  a 
ladle,  for  the  prosecution  of  their  work, 
does  not  arise  out  of  the  employment, 
although,  in  order  to  prevent  the  men 
from  finishing  their  work  too  early  in 
the  day,  the  master  did  not  furnish  suffi- 
cient ladles  to  keep  all  the  men  busy  at 
once. 

The  facts  in  Union  Sanitary  Mfg.  Co. 
v.  Davis  (1917)  —  Ind.  App.  — ,  115 
N.  E.  676,  as  is  pointed  out  in  Jacquemin 
v.  Turner  &  S.  Mfg.  Co.,  are  similar  to 
those  in  the  latter  case,  and  a  recovery 
of  compensation  was  denied. 

But  a  contrary  decision  was  reached 
in  Heitz  v.  Ruppert  (1916)  218  N.  Y. 
148,  L.R.A.1917A,  344, 112  N.  E.  750,  the 
facts  and  rulings  of  the  court  in  which 
case  are  concisely  summed  up  in  the  fol- 
lowing quotation  from  the  opinion :  "The 
evidence  in  this  case  is  sufficient  to  per- 
mit the  commission  to  find  that  the  fol- 
lowing facts  sought  to  be  proved  were 
established:  that  it  was  an  obligation  of 
claimant's  employment  to  take  care  of 
the  horses  which  he  drove,  and  to  see 
that  they  were  not  injured  by  injudicious 
wetting,  or  otherwise,  by  his  fellow 
workmen;  that  in  the  course  of  their 
employment,  while  the  two  men  were  at 
work,  a  quarrel  or  argument  over  the 
wetting  of  the  horses  arose,  and  personal 
injury  grew  out  of  the  physical  contact 
resulting  from  the  quarrel;  and  that 
therefore  the  accident  (a)  arose  out  of 
and  (b)  in  the  course  of  employment." 

In  Markett  v.  Daniel  Green  Felt  Shoe 
Co.  (1916)  175  App.  Div.  958,  161  N.  Y. 
Supp.  1134,  the  court  unanimously  af- 
firmed, without  opinion,  an  award  of  the 
industrial  commission,  giving  compensa- 
tion to  a  workman  for  the  loss  of  an  eye, 
which  was  caused  by  another  employee 
drawing  his  head  down  against  him, 
thereby  piercing  his  eye  with  a  pencil, 
which  was  sticking  out  of  the  other 
man's  pocket;  this  decision  was  made 
upon  the  authority  of  the  decision  of  the 
court  of  appeals,  in  Heitz  v.  Ruppert 
(N.  Y.)  supra. 

On  the  other  hand,  the  driver  of  an 
automobile  truck  engaged  in  hauling 
brick  from  a  car,  who  was  killed  in  a 
quarrel  with  another  driver  over  the 
question  of  priority  in  securing  their 
loads,  which  quarrel  was  commenced  by 
him,  does  not  suffer  injury  by  accident 
arising  out  of  the  employment.  Still- 
wagon  v.  Callan  Bros.  (1918)  183  App. 
Div.  141, 170  N.  Y.  Supp.  677.  The  court 
distinguished  this  case  from  that  of 
Heitz  v.  Ruppert  (N.  Y.)  supra,  upon  the 
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ground  that,  in  the  latter  case,  the  in- 
jured employee  was  engaged  in  carrying 
out  the  employer's  business,  and  the 
quarrel  arose  in  his  attempt  to  see  that 
the  work  was  done  properly;  while,  in 
the  case  at  bar,  the  injured  employee 
vas  not  doing  the  work  he  was  employed 
to  do,  when  he  left  his  work  for  the  pur- 
pose of  assaulting  the  other  employee. 

Compensation  has  been  recovered  in  a 
number  of  other  cases,  where  the  work- 
men suffered  injury  by  assault. 

A  miner,  who,  while  acting  within  the 
course  of  his  employment,  was  shot  by 
one  of  the  armed  guards  at  the  mine,  is 
entitled  to  compensation,  where  the  shot 
was  fired  by  the  guard  while  acting 
within  what  he  might  reasonably  sup- 
pose to  be  the  course  of  his  employment. 
Atolia  Min.  Co.  v.  Industrial  Acci.  Com- 
mission (1917)  —  CaL  — ,  167  Pac.  148. 

Where  a  gamekeeper  was  shot  while 
assisting  a  hunter  in  shooting;  a  deer,  at 
the  direction  of  the  owner  or  the  ranch, 
his  injuries  arose  out  of  and  in  the 
course  of  his  employment.  0.  L.  Shaf  ter 
Estate  Co.  v.  Industrial  Acci.  Commis- 
sion (1917)  —  CaL  — ,  166  Pac.  24. 

An  employee  who  is  injured  by  the 
pushing  and  jostling  of  a  line  of  em- 


ployees, waiting  to  receive  their  pay  at 
the  office  window,  suffers  injury  by  acci- 
dent arising  out  of  the  employment. 
Pekin  Cooperage  Co.  v.  Industrial  Bd. 
(1917)  277  HL  53,  115  N.  E.  128. 

An  employee,  who,  while  acting  in  the 
scope  of  his  employment,  suffers  injury 
from  the  bite  of  a  dog,  which  another 
employee,    with    the   knowledge   of  the 
master,  is  keeping  upon   the  premises, 
suffers  injury  arising  out  of  and  in  the 
course  of  the  employment,  so  that  the 
Compensation  Law  is  applicable,  to  the. 
exclusion  of  a  remedy  at  law.    Barone  v. 
Brambach  Piano  Co.   (1917)   101  Misc. 
669,  167  N.  T.  Supp.  933.     The  court 
said:    "The  mere  fact  that  the  direct 
cause  of  the  injury  was  animate,  rather 
than  inanimate,  does  not  alter  the  result ; 
nor,  in  this  view,  can  I  see  any  force  in 
the  suggestion  that  the  dog  was  not  espe- 
cially kept  as  a  watchdog,  or  for  some 
similar  purpose  (though  I  think  that  the 
proof  showed  that  it  was  so  employ* 
The  right  of  the  plaintiff  to  a  recovery 
does  not,  on  any  theory  of  which  I  am 
made  aware,  depend  upon  the  compara- 
tive usefulness  to  the  employer's  busi- 
ness  of   the    immediate    cause    of   the 
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STATE  OF  MINNESOTA  EX  REL.  H.  S. 
JOHNSON  COMPANY,  Plff.  in  Certio- 
rari, 

v. 

DISTRICT  COURT  OF  HENNEPIN 
COUNTY  et  al. 

(—  Minn.  — ,  167  N.  W.  283.) 

Workmen's  compensation  —  missile 
thrown  by  coworker. 

An  employee  working  in  the  relator's  fac- 
tory was  hit  and  injured  by  a  missile 
thrown  by  a  fellow  worker.  The  court 
found  that  it  was  customary  for  some  of 
the  workmen  to  throw  at  one  another  and 
at  others,  that  the  relator  knew  of  the  cus- 
tom or  should  have  known  of  it  in  the  exer- 
cise of  diligence,  that  the  injured  employee 
was  at  the  time  engaged  in  his  work,  and 
that  he  did  not  then  and  had  not  at  any 
time  engaged  with  his  fellow  worker  in 
sport  of  such  kind.  There  was  evidence 
that  the  employee  had  never  engaged  with 
any  of  the  employees  in  such  sport,  and 

Headnote  by  Dibkll,  C. 

Note. —  As  to  compensation  for  injuries 
caused  by  sportive  acts,  see  annotation  fol- 
lowing this  case,  post,  504,  and  references 

therein  to  annotation  on  related  questions. 

» ^— 
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that  he  had  complained  to  the  relator  of  the 
acts  of  his  coworker.  It  is  held  that  the 
ultimate  finding  that  the  injury  arose  out 
of  the  employment,  within  the  meaning  of 
the  Workmen's  Compensation  Act,  is  sus- 
tained. 

For  other  cases,  see  Master  and  Servant,  II. 
a,  1,  in  Dig.  1-62  N.  B. 

(April  12,  1018.) 

CERTIORARI  to  the  District  Court  for 
Hennepin  County  to  review  its  judg- 
ment awarding  compensation,  under  the 
Workmen's  Compensation  Act,  to  an  em- 
ployee of  relator.    Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  John  A.  Nordin,  for  plaintiff  in 
certiorari. 

Messrs.  Ijarrabee  A  Olson,  for  defend- 
ant in  certiorari  Filas: 

Filas  was  injured  in  the  course  of  his 
employment,  because  his  work,  or  service, 
required  him  to  be  present  in  his  employer's 
place  of  business  at  the  time  when  he  was 
injured;  and  he  was  under  the  control  of 
relator  at  said  time. 

Clayton  v.  Hardwick  Colliery  Co.  [1915] 
W.  N.  395,  85  L.  J.  K.  B.  N.  S.  292,   114 
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L.  T.  N.  S.  241,  32  Times  L.  R.   159,  60 
SoL  Jo.  138,  9  B.  W.  C.  C.  136;  State  ex 
rel.  People's  Coal  &  Ice  Co.  v.  District  Ct. 
129  Minn.  502,  L.R.A.1916A,  344,  153  N.  W. 
119,  9  N.  C.  C.  A.  129;  State  ex  rel.  Anseth 
v,  District  Ct.  134  Minn.  16,  L.R.A.1916F, 
957,  158  N.  W.  713;  State  ex  rel.  Nelson  t. 
District  Ct.   138  Minn.  260,  L.R.A.  — ,  —, 
184  N.  W.  916;   State  ex  rel.  Virginia  ft 
R.  L.  Co.   v.   District   Ct.   138  Minn.   131, 
LR.A.1918C,  116,  164  N.  W.  585;  McNicol's 
Case,  215  Mass.  497,  L.R.A.1916A,  306,  102 
X.  E.  697 ;  Knopp  y.  American  Car  &  Foun- 
dry Co.  186  111.  App.  605,  5  N.  C.  C.  A.  798; 
Jfclntyre  v.  Rodger,  41  Scot.  L.  R.   107,  6 
Sc  Sess.  Cas.  5th  series,  176,  11  Seot.L.  T. 
467;  Chaltis   v.   London   &   S.   W.   R.   Co, 
[1905)  2K.B,   154,  74  L.  J.  K.  B.  N.  S. 
m,  53  Week.  Rep.  613,  93  L.  T.  N.  S.  330, 
21  Times  L.  R.  486,  7  N.  C.  C.  A.  23. 

Dibell,  C,  filed  the  following  opinion: 

Certiorari  to  the  district  court  of  Henne- 
pin to  review  its  judgment  awarding  com- 
pensation, under  the  Workmen's  Compen- 
sation Act,  to  William  Filas,  an  employee 
of  the  relator  H.  S.  Johnson  Company. 

The  relator  company  operates  a  wood- 
working factory.  Filas  was  employed  by  it. 
The  court  finds  that  some  of  the  employees 
of  the  relator,  referred  to  in  the  evidence 
as  boys,  or  kids,  were  accustomed,  during 
working  hours,  to  throw  missiles,  such  as 
j  blocks  of  wood  and  sash  pins,  at  one  an- 
other  and  at  others,  including  Filas;  that 
the  relator  knew  of  the  custom  or  should 
have  known  of  it  in  the  exercise  of  dili- 
gence; that  on  May  31,  1917,  a  fellow  em- 
ployee of  Filas  threw  a  sash  pin  at  him  in 
sport,  and  without  intending  to  injure  him; 
that  it  hit  him  in  the  eye,  and  destroyed 
his  vision;  that  Filas  was  at  the  time  en- 
gaged in  his  work';  and  that  he  did  not 
then  and  had  not  at  any  time  engaged  with 
his  fellow  employee  in  sport  of  this  kind. 
These  findings  are  sustained.  Filas  claims 
that  he  at  no  time  engaged  with  his  fellow 
employees  in  throwing  missiles,  and  that  he 
complained  to  the  company  of  the  acts  of 
the  particular  employee.  No  specific  find- 
ings are  made  upon  these  points.  The  court 
finds  that  the  accident  arose  out  of  Filas' 
employment.  Whether  it  did  is  the  only 
question. 

The  rule  is  well  enough  settled  that 
where  workmen  step  aside  from  their  em- 
ployment and  engage  in  horseplay  or  prac- 
tical joking,  or  so  engage  while  continuing 
their  work,  and  accidental  injury  results, 
and,  in  general,  where  one  in  sport  or  mis- 
chief does  some  act  resulting  in  injury  to  a 
fellow  worker,  the  injury  is  not  one  aris- 
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ing  out  of  the  employment,  within  the 
meaning  of  Compensation  Acts.  1  Honnold, 
Workmen's  Compensation,  §  121;  Bradbury, 
Workmen's  Compensation,  649;  Dosker, 
Comp.  Law,  §  106;  Boyd,  Workmen's  Com- 
pensation, §  476;  notes  in  12  N.  C.  C.  A. 
789,  and  L.R.A.1916A,  23,  47-93;  Hulley  v. 
Moosbrugger,  88  N.  J.  L.  162,  L.R.A.1916C, 
1208,  95  Atl.  1007;  Coronado  Beach  Co.  v. 
Pillabury,  172  Cal.  682,  L.R.A.1916F,  1164, 
158  Pac.  212,  12  N.  C.  C.  A.  789;  Fishering 
v.  Pillsbury,  172  Cal.  690,  158  Pac.  215; 
Federal  Rubber  Mfg.  Co.  v.  Havolic,  162 
Wis.  341,  L.R.A.1916D,  968,  156  N.  W.  143; 
Pierce  v.  Boyer-Van  Kuran  Lumber  &  Coal 
Co.  99  Neb.  321,  KR.A.1916D,  970,  156 
N.  W.  509;  De  Filippis  v.  Falkenberg,  170 
App.  Div.  163,  155  N.  Y.  Supp.  761;  Armi- 
tage  v.  Lancashire  ft  Y.  R.  Co.  (1902)  2 
K.  B.  178,  71  L.  J.  K.  B.  N.  S.  778,  66 
J.  P.  613,  86  L.  T.  N.  S.  883,  18  Times  L.  R. 
648;  Fitzgerald  v.  Clarke  (1908)  2  K.  B. 
796,  77  L.  J.  K.  B.  N.  S.  1018,  99  L.  T. 
N.  S.  101,  1  B.  W.  C.  C.  197.  Here,  we 
conceive  the  situation  to  be  different.  Filas 
was  exposed,  by  his  employment,  to  the 
risk  of  injury  from  the  throwing  of  sash 
pins  in  sport  and  mischief.  He  did  not  him- 
self engage  in  the  sport.  His  employer  did 
not  stop  it.  The  risk  continued.  The  acci- 
dent was  the  natural  result  of  the  missile - 
throwing  proclivities  of  some  of  Filas' 
fellow  workers,  and  was  a  risk  of  the  work 
as  it  was  conducted.  In  McNicol's  Case, 
215  Mass.  497,  L.R.A.1916A,  306,  102  N.  E. 
697,  injuries  resulting  from  blows  adminis- 
tered in  frenzy,  by  an  intoxicated  fellow 
worker,  known  by  the  employer  to  be  in 
the  habit  of  becoming  intoxicated  and,  in 
that  condition,  to  be  dangerous,  were  held 
to  arise  out  of  the  employment.  Liability 
was  rested  "upon  the  causal  connection  be- 
tween the  injury  of  the  deceased,  and  the 
conditions  under  which  the  defendant  re- 
quired him  to  work."  In  Clayton  v.  Hard- 
wick  Colliery  Co.  (1915)  W.  N.  395,  85  L.  J. 
K.  B.  N.  S.  292,  114  L.  T.  N.  S.  241,  32 
Times  L.  R.  159,  60  Sol.  Jo.  138,  9  B.  W. 
C.  C.  136,  reversing  7  B.  W.  C.  C.  643,  a 
finding  that  a  boy  who  was  working  with 
other  boys  in  a  colliery,  picking  stones 
from  coal,  and  was  injured  by  a  stone 
thrown  by  another  boy,  was  so  subjected 
by  his  employment  to  a  special  risk  that 
the  injury  arose  out  of  his  employment, 
was  sustained.  In  Challis  v.  London  & 
S.  W.  R.  Co.  (1905)  2KB.  154,  74  L.  J. 
K.  B.  N.  S.  569,  53  Week.  Rep.  613,  93 
L.  T.  N.  S.  330,  21  Times  L.  R.  486,  7 
W.  C.  C.  23,  the  injuries  to  an  engineer, 
who  was  driving  his  engine  under  a  bridge, 
and  was  hit  by  a  stone  thrown  by  a  boy 
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from  the  bridge,  were  held  to  arise  out  of 
his  employment.  And  see  Pekin  Cooperage 
Co.  v.  Industrial  Bd.  227  111.  53,  115  N.  E. 
128;  Re  Loper,  —  Ind.  App.  — ,  116  N.  E. 
324;  Knopp  v.  American  Car  &  Foundry  Co. 
186  111.  App.  605,  5  N.  C.  C.  A.  758;  State 


ex  rel.  Anseth  v.  District  Ct.  134  Minn.  16, 
L.R.A.1916F,  957,  158  N.  W.  713. 

The  ultimate  finding  that  the  injury  to 
Filas  arose  out  of  his  employment  is  sus- 
tained by  the  evidence. 

Judgment  affirmed. 


Annotation 


Workmen's   Compensation   Acts:    compensation   for 
injuries  caused  by  sportive  acts. 


Upon  the  general  subject  of  Work- 
men's Compensation  Acts,  see  the  ex- 
haustive annotations  in  L.R.A.1916A,  23, 
and  in  L.R.A.1917D,  80.  For  later  cases 
and  annotations  upon  workmen's  com- 
pensation, consult  the  L.R.A.  Indexes  for 
volumes  subsequent  to  L.R.A.1917D, 
under  the  title,  "Workmen's  Compensa- 
tion." 

As  to  recovery  of  compensation  by 
workman  who  suffers  injury  from  as- 
sault, see  annotation  to  Jacquemin  v. 
Turner  &  S.  Mfg.  Co.  ante,  498. 

As  to  liability  of  master  for  injuries 
to  servant  caused  by  air  forced  into  body 
by  other  employees,  see  note  to  Tarpper 
v.  Weston-Mott  Co.  post,  508. 

The  master's  common-law  liability  for 
injuries  inflicted  upon  an  employee 
maliciously  or  in  sport,  by  other  em- 
ployees is  treated  in  notes  to  Medlin 
Mill.  Co.  v.  Boutwell,  34  L.R.A.(N.S.) 
109;  Robinson  v.  Melville  Mfg.  Co.  52 
L.R.A.(N.S.j  385,  and  Wells  v.  Hender- 
son Land  &  Lumber  Co.  L.R.A.1918A, 
118. 

The  general  rule  recognized  by  prac- 
tically all  of  the  courts,  both  under  the 
English  act  and  under  the  various 
American  statutes,  is  that .  injuries 
caused  by  some  sportive  act  of  fellow 
workmen,  done  independently  of  and  dis- 
connected from  the  performance  of  any 
duty  of  the  employment,  does  not  arise 
out  of  the  employment  within  the  mean- 
ing of  the  Compensation  Statutes,  and, 
consequently,  no  compensation  will  be 
allowed  for  such  injuries. 

Falconer  v.  London  &  G.  Engineering 
&  Iron  Ship  Building  Co.  (1901)  3  Sc. 
Sess.  Cas.  5th  Series,  564,  34  Scot.  L.  R. 
318,  8  Scot.  L.  T.  430  (employee  injured 
by  fellow  workman,  while  not  engaged  in 
their  work,  but  indulging  in  horseplay) ; 
Fitzgerald  v.  Clarke  [1908]  2  K.  B. 
(Eng.)  796,  77  L.  J.  K.  B.  N.  S.  1018, 
99  L.  T.  N.  S.  101,  1  B.  W.  C.  C.  197 
(employee  fastened  a  hook  and  chain  at- 
tached to  a  hoist  to  the  collar  of  a  work- 
man's coat,  and  hoisted  him  to  a  height 
of  50  feet,  when  he  fell  and  seriously  in-. 
jured  himself) ;  Wilson  v.  Laing  [1909] 
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S.  C.  1230,  46  Scot.  L.  R.  843  (domestic 
servant  struck  on  the  eye  and  blinded, 
by  a  rubber  ball  thrown  at  her  in  play 
by   a   fellow   servant) ;    Cole   v.    Evans 
(1911)  4  B.  W.  C.  C.  (Eng.)  138  (boy 
set  to  clean  machine  at  rest  was  injured 
by  the  starting  of  the  machine,  caused 
by  him  and  another  lad  while  they  were 
playing  around) ;  Doyle  v.  Moirs  (1915) 
48  *N.  S.  473  (eye  of  a  boy  destroyed, 
while  he  and  another  boy  employed  in  a 
candy  factory  were  scuffling  over  a  pair 
of  shears) ;  Wrigley  v.  Nasmyth  Wilson 
&  Co.  [1913]  W.  C.  &  Ins.  Rep.  (Eng.) 
145,  6  B.  W.  C.  C.  90  (workman  tapped 
another  with  a  rule  on  the  back,  and  re- 
ceived a  push  in  return,  from  which  he 
fell  and  was  injured) ;  Mullen  v.  D.  Y. 
Stewart   &   Co.    [1908]    S.   C.    991,   45 
Scot.  L.  R.  729,  1  B.  W.  C.  C.  204  (in- 
jury received  in  attempting  to  rescue  a 
fellow  workman  who,  while  engaged  in 
hauling  a  bogie  across  a  public  street, 
indulged  in  some  horseplay,  and  became 
in  danger  of  injuries  from  the  bogie) : 
Fishering  v.  Pillsbury   (1916)   172  Call 
690,  158  Pac.  215  (employee  injured  in 
the  eye  by  a  trick  camera  in  the  hands 
of  a  fellow  employee) ;  Coronado  Beach 
Co.   v.   Pillsbury    (1916)   172   OaL    682, 
L.R.A.1916F,    1164,    158    Pac.    212,    12 
N.  C.  C.  A.  789  (injury  caused  by  sud- 
den  movement   of   workman,    to    avoid 
being  hit  by  a  fellow  workman) ;  Moore's 
Case  (1916)   225  Mass.  258,  114  N.  E. 
204   (elevator  operator  left  his  post  of 
duty,    and   was   injured   while   scuffling 
with  another  employee) ;  Pierce  v.  Boyer- 
Van  Kuran  Lumber  &  Coal  Co.  (1916) 
99  Neb.  321,  L.R.A.1916D,  970, 156  N.  W. 
509    (employee   injured  in   the   eye   by 
stick    thrown    in    play    by    fellow    em- 
ployee) ;    Tarpper   v.    Weston-Mott    Co. 
post,  507  (employee's  intestines  ruptured 
by  forcing  of  air  into  the  body);  Feda 
v.  Cudahy  Packing  Co.   (1918)  —  Neb. 
— ,  166  N.  W.  190  (employee  injured  on 
elevator  while  scuffling  with  fellow  em- 
ployees) ;  Hulley  v.  Moosbrugger  (1915) 
88  N.  J.  L.  162,  L.R.A.1916C,  1203,  95 
Atl.  1007  (employee  injured  himself  by 
slipping,  while  dodging  a  playful  blow 
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by  a  fellow  employee) ;  De  Filippis  v. 
Falkenberg  (1915)  170  App.  Div.  153, 
155  N.  Y.  Supp.  761,  affirmed  in  (1916) 
.  219  N.  Y.  581,  114  N.  E.  1064  (employee 
thrust  shears  through  aperture  in  parti- 
tion between  toilet  rooms,  injuring  claim- 
ants eye) ;  Federal  Rubber  Mfg.  Co.  v. 
Havolic  (1916)  162  Wis.  341,  L.R.A. 
1916D,  968,  156  N.  W.  143  (rupture  of 
employee's  intestines  by  air  forced  into 
the  body). 

In  Griffin  v.  A.  Roberson  &  Son  (1916) 
176  App.  Div.  6,  162  N.  Y.  Supp.  313, 
the  court,  in  holding  that  a  workman 
who,  in  anger,  commits  an  assault  upon 
a  fellow  workman,  and  who,  as  a  result, 
himself  receives  an  injury,  is  not  within 
the  protection  of  the  statute,  since  such 
injury  does  not  arise  out  of  the  employ- 
ment, said:    "The  case  at  bar  is  very 
similar,  in  its  essential  and  controlling 
features,  to  the  case  of  an  accident  aris- 
ing out  of  horseplay.    Diametrically  op- 
posite motives,  it  is  true,  occasion  the 
injurious    acts    in    the    two    classes    of 
eases;  but  in  both  classes  of  cases  the 
purpose  is  to  gratify  a  personal  desire. 
In  one  class  of  cases,  the  motive  is  a 
spirit  of  frivolity  or  playfulness.    In  the 
other,  the  motive  is  anger,  animosity,. or 
rindictiveness.    But  in  both  the  purpose 
is  not  to  serve  the  master's  interest,  but 
to  serve  a  momentary  personal  emotion 
of  the  employee.    Whether  the  stirring 
of  the  mind  be  due  to  sportiveness  or  to 
rindictiveness,  it  is,  in  both  cases,  per- 
sonal to  the  employee,  and  the  purpose 
of  the  act  which  brings  about  the  injury 
is  to  serve  that  impulse  of  the  employee, 
and  such  act  neither  in  fact  does  nor  is 
it  intended  to  subserve  the  interests  of 
the  master,  nor  is  it  in  any  proper  sense 
incidental  thereto." 

In  some  cases,  it  has  been  held  to  be 
immaterial  that  the  injured  employee 
himself  took  no  part  in  the  horseplay. 
Hulley  v.  Moosbrugger  (1915)  88  N.  J. 
L  162,  L.R.A.1916C,  1203,  96  Atl.  1007; 
Pierce  v.  Boyer-Van  Kuran  Lumber  & 
Coal  Co.  (1916)  99  Neb.  321,  L.R.A. 
1916D,  970,  156  N.  W.  500;  Tarpper  v. 
Weston-Mott  Co.  post,  507. 

In  Hulley  v.  Moosbrugger  (N.  J.) 
supra,  the  court  said:  "We  are  of  opin- 
ion that  an  employer  is  not  liable,  under 
the  Workmen's  Compensation  Act,  to 
make  compensation  for  injury  to  an  em- 
ployee^ which  was  the  result  of  horse- 
play, or  skylarking,  so-called,  whether 
the  injured  or  deceased  party  instigated 
the  occurrence,  or  took  no  part  in  it; 
for,  while  an  accident  happening  in  such 
circumstances  may  arise  in  the  course  of 
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it,  it  cannot  be  said  to  arise  out  of  the 
employment." 

Neither  the  payment  of  compensation 
by  the  employer,  nor  a  letter  in  which, 
under  certain  conditions,  he  agreed  to 
continue  payment,  will  act  to  estop  him 
from  denying  liability,  in  a  case  in  which 
the  arbitrator  found  that  the  injury  was 
due  to  larking,  and  the  payments  were 
made  and  the  letter  written  by  the  em- 
ployer, in  reliance  upon  statements 
which  were,  as  a  matter  of  fact,  false. 
Harrison  v.  Featherstone  (1916)  10 
B.  W.  C.  C.  (Eng.)  54. 

A  chauffeur,  although  he  was  at  work 
at  his  master's  business  in  a  garage,  can- 
not recover  compensation  for  injuries 
which  were  caused  by  the  act  of  a  fel- 
low workman,  in  experimenting  with  a 
percussion  cap  which  he  had  found,  when 
it  exploded,  injuring  the  applicant. 
Laurino  v.  Donovan  (1918)  183  App. 
Div.  168,  170  N.  T.  Supp.  340. 

The  rule  announced  in  State  ex  rel. 
H.  S.  Johnson  Co.  v.  District  Ct.  ante, 
502,  that  injuries  caused  by  skylarking, 
so-called,  which  is  commonly  carried  on 
by  employees  with  the  knowledge  of  the 
employer,  and  with  his  consent,  or,  at 
least,  with  his  acquiescence,  are  incident 
to  the  employment,  and  compensation 
may  be  recoverable  therefor,  has  been 
followed  in  a  number  of  other  cases. 

Thus,  a  workman  engaged  in  his  reg- 
ular occupation,  who  is  injured  by  hav- 
ing mortar  playfully  or  wantonly  thrown 
into  his  eye  by  a  fellow  workman,  is 
entitled  to  compensation,  where,  to  the 
knowledge  of  the  employer,  the  fellow 
workman  was  in  the  habit  of  playing 
pranks  on  other  workmen.  Stuart  v. 
Kanses  City  (1918)  102  Kan.  307,  171 
Pac.  913.  The  rule  was  declared  to  be 
that,  where  a  workman  known  by  his 
master  to  be  in  the  habit  of  indulging  in 
dangerous  play  with  his  follow  work- 
men is  retained  in  the  master's  employ, 
the  danger  of  injury  from  such  play  be- 
comes an  incident  of  the  employment  of 
the  other  workmen,  and  an  injury  to  any 
of  the  other  workmen,  while  performing 
his  regular  work,  caused  by  such  play, 
comes  within  the  provision  of  the  Com- 
pensation Act. 

So,  injuries  to  a  workman,  resulting 
from  the  turning  against  him  of  a  com- 
pressed air  hose  in  a  sportive  manner  by 
fellow  employees,  must  be  held  to  arise 
out  of  and  in  the  course  of  the  employ- 
ment, where  the  employees,  while  en- 
gaged in  performing  duties  of  their  em- 
ployment in  and  about  the  plant,  rather 
than  when  off  duty,  had  formed  the  habit 
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of  using  the  air  compressor  in  acts  of 
sport,  by  turning  the  current  of  air 
therefrom  upon  one  another,  with  the 
knowledge  and  acquiescence  of  the  em- 
ployer, and  the  employer  had  made  no 
objection  to  such  use  of  the  compressor, 
and,  on  the  particular  occasion,  the  in- 
jured employee  was  not  participating  in 
such  sport,  but  was  engaged  in  discharg- 
ing the  duties  of  his  employment.  Re 
Loper  (1917)  —  IncL  App.  — ,  116  N.  E. 
324. 

So,  too,  in  Clayton  v.  Hardwick  Col- 
liery Co.  [1915]  W.  N.  (Eng.)  395,  85 
L.  J.  K.  B.  N.  S.  292,  114  L.  T.  N.  S. 
241,  32  Times  L.  R.  159,  60  Sol.  Jo.  138, 
9  B.  W.  C.  C.  136,  it  was  held  that  an 
injury  to  a  boy  engaged  in  picking  stone 
out  of  coal  running  past  on  a  belt,  who 
was  hit  in  the  eye  by  a  stone  thrown  by 
another  boy,  likewise  engaged,  either 
maliciously,  or  merely  with  the  intent  to 
attract  his  attention,  arose  out  of  the 
employment,  since  the  workman's  em- 
ployment was  such  as  to  expose  him  to 
a  special  risk,  namely,  of  being  hit  by  a 
atone  thrown  by  other  boys,  it  appearing 
that  the  boys  had  the  habit  of  throwing 
stones  at  each  other,  and  that  there  was 
a  notice  posted,  prohibiting  the  throwing 
of  stones. 

And,  in  Newport  Hydrocarbon  Co.  v. 
Industrial  Commission  (1918)  —  Wis. 
— ,  167  N.  W.  749,  it  was  held  that  the 
dependent  of  a  deceased  workman  was 
entitled  to  compensation  for  injuries  re- 
sulting in  his  death,  caused  by  his  taking 
hold  of  a  conduit  in  the  pursuit  of  his 
work,  which  conduit  had  been  connected 
with  electric  wires  by  a  fellow  workman, 
as  a  joke,  with  the  result  that  the  de- 
ceased workman  received  a  shock,  caus- 
ing his  death.  The  court  said:  "The 
fact  that  Pearson  (the  fellow  workman) 
adjusted  the  wires  for  the  purpose  of 
playing  a  joke  on  the  deceased  did  not 
change  the  situation  of  the  deceased,  and 
make  outside  of  his  employment  that 
which  otherwise  grew  out  of  and  was  in- 
cidental to  his  employment.  So  far  as 
the  deceased  was  concerned,  he  having 
no  part  in  the  so-called  joke,  it  was  im- 
material whether  the  wires  dropped  acci- 
dentally, or  were  placed  in  position  by 
Pearson."  The  court  further  held  that 
the  mere  fact  that  the  deceased  employee 
had  previously  asked  his  fellow  work- 
man to  touch  a  charged  wire,  thereby 
inviting     retaliation,     was     immaterial, 
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since,  if  what  the  deceased  did  could 
properly  be  described  as  joking  or  lark- 
ing, his  participation  therein  had  termi- 
nated, and  the  joke  was  at  an  end  some 
time  before  the  injury. 

In  Mountain  Ice  Co.  v.  McNeil  (1918) 
—  N.  J.  — ,  ante,  494,  103  Atl.  184,  it 
was  held  that  the  fact  that  skylarking 
came  under  the  observation  of  the  presi- 
dent and  superintendent  of  the  plant 
may  have  charged  the  president  and 
superintendent  with  contemplating  that 
the  same  might  occur  again,  but  did  not 
charge  them  that  one  of  the  employees 
might 'thereafter  commit  an  assault  upon 
the  other.  The  court  distinguished,  Fed- 
eral Rubber  Mfg.  Co.  v.  Havolic  (1916) 
162  Wis.  341,  L.R.A.1916D,  968,  156 
N.  W.  143  (cited  above)  upon  the 
ground  that,  in  the  latter  case,  the  in- 
jured employee  was  not,  at  the  time  of 
the  injury,  engaged  in  the  performance 
of  service  to  the  master,  but  was  clean- 
ing his  clothing  with  the  compressed  air 
apparatus,  which  was  strictly  against 
the  orders  of  the  employer. 

In  Markell  v.  Daniel  Green  Felt  Shoe 
Co.  (1917)  221  N.  Y.  493, 116  N.  E.  1060, 
the  court  of  appeals  affirmed,  without 
opinion,  an  order  of  the  appellate  divi- 
sion, which,  without  opinion,  affirmed  an 
award  of  the  commission  to  a  workman 
who,  at  the  time  of  the  injury,  was  in- 
specting shoes  in  the  drying  room,  and 
was  leaning  forward,  when  another  em- 
ployee came  into  the  room  to  ask  for 
instructions,  put  his  arm  over  the  in- 
jured employee's  shoulder,  and  drew  him 
towards  him,  thereby  piercing  the 
injured  employee's  right  eye  with  a  lead 
pencil  which  was  sticking  out  of  the 
other  man's  pocket,  causing  injuries  re- 
quiring the  removal  of  the  eyeball.  The 
contention  was  made  that  the  injury  did 
not  arise  out  of  the  employment. 

In  Knopp  v.  American  Car  &  Foundry 
Co.  (1914)  186  HI.  App.  605,  5  N.  C. 
C.  A.  798,  it  was  held  that  a  recovery 
might  be  had  for  an  injury  to  an  em- 
ployee engaged  in  operating  a  tripham- 
mer, which  injury  was  received  in  an 
attempt  to  remove  a  tin  can  which  had 
been  placed  under  the  hammer  by  a  by- 
stander,, for  fun,  where  the  employee 
took  no  part  in  the  fun  himself,  and  it 
was  necessary  that  the  can  be  removed 
in  order  that  the  employee  might  con- 
tinue his  work.  W.  M.  G. 
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MICHAEL  TARPPER 
v. 

WESTON-MOTT  COMPANY  et  ai,  Plffs.  in 

Certiorari. 

(—  Mich.  — ,  166  N.  W.  857.) 

Workmen's  compensation  —  forcing  air 
into  body  —  arising  out  of  employ- 
ment. 

Injury  by  the  forcing  of  compressed  air 
into  the  body  of  a  workman  engaged  in  the 
performance  of  his  duties,  by  fellow  em- 
ployees who  use  a  hose  upon  him  in  a  spirit 
of  fun,  does  not  arise  out  of  his  employ- 
ment within  the  meaning  of  the  Workmen's 
Compensation  Act. 

For  other  cases,  see  Master  and  Servant.  II. 
o,  1,  in  Dig.  ISt  N.  8. 

(March  27,  1918.) 

CERTIORARI  to  the  Industrial  Accident 
Board  to  review  its  order  reversing  an 
order  of  the  committee  on  arbitration,  and 
awarding  compensation  to  claimant,  in  a 
proceeding  by  him  under  the  Workmen's 
Compensation  Act.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Frank  J.  Riggs,  for  plaintiffs  in 
certiorari: 

An  injury  to  an  employee,  sustained 
through  a  playful  act  of  a  fellow  employee 
on  the  premises  of  the  employer  and  dur- 
ing the  hours  of  their  employment,  is  not 
sn  injury  arising  in  the  course  of  and  out 
of  the  employment  of  such  employee. 

De  Filippis  v.  Falkenberg,  170  App.  Div. 
153,  155  N.  Y.  Supp.  761;  Hulley  v.  Moos- 
brugger,  88  N.  J.  L.  162,  L.R.A.1916C,  1203, 
95  Atl.  1007;  Coronado  Beach  Co.  v.  Pills- 
bury,  172  Cal.  682,  L.R.A.1916F,  1164,  158 
Pic.  212,  12  N.  C.  C.  A.  789;  Federal  Rub- 
ber Mfg.  Co.  v.  Havolic,  162  Wis.  341, 
LR.A.1916D,  968,  156  N.  W.  143;  Van  Gor- 
der  v.  Packard  Motorcar  Co.  195  Mich.  588, 
LRA.1917E,  522,  162  N.  W.  107;  Clark  v. 
Clark,  189  Mich.  652,  155  N.  W.  507. 

Mr.  Samuel  G.  Thompson,  for  defend- 
ant in  certiorari. 

Brooke,  J.,  delivered  the  opinion  of  the 
court: 

Claimant,  at  the  time  of  his  injury,  was 
employed  by  respondent  as  helper  to  a 
riveter.  At  the  time  of  his  injury,  claimant 
and  his  riveter  were  engaged  in  assembling 
housings  for  rear  axles.  It  was  his  duty  to 
put  the  rivets  in  the  holes  that  were  to  be 

Note. —As  to  liability  of  employer  for 
injury  to  employee  by  air  forced  into  body 
by  other  employees,  see  annotation  follow- 
ing this  case,  post,  508,  and  references 
therein  to  annotation  on  related  questions. 
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riveted,  and  to  hold  the  case  steady  on  the 
block  while  the.  riveter  applied  a  hammer 
operated  by  compressed  air  to  the  rivets, 
and  so  finished  the  job.  Claimant  performed 
no  duty  which  required  him  either  to  use 
or  come  in  contact  with  the  compressed  air 
system  or  hose.  While  the  claimant  was 
engaged  in  holding  a  case  upon  the  block, 
and  his  riveter  was  applying  the  hammer, 
a  fellow  employee  named  Congdon,  either 
innocently  or  maliciously,  committed  an  as- 
sault upon  the  claimant  which  he  (Congdon) 
describes  in  the  following  manner:  "I 
walked  over  to  where  Mike  Tarpper  was 
working,  and  put  my  arm  around  his  waist. 
There  was  an  air  hose  3  or  4  feet  away, 
and  in  a  spirit  of  fun  I  took  hold  of  the 
hose,  which  was  dead  (that  is,  no  air  was 
on),  and  placed  it  against  his  side,  and  in 
his  moving  around  the  hose  slipped  down 
until  it  got  against  his  rectum.  I  don't 
know  how  long  I  held  it  there,  but  in  the 
meantime  a  man  by  the  name  of  Thompson 
turned  the  air  on.  I  did  not  know  any  air 
had  been  turned  on;  that  is,  I  could  not 
tell  by  the  hose,  or  by  any  other  means 
that  there  was  air  on.  I  know  that  Thomp- 
son was  standing  on  the  block  by  the  air 
valve,  where  it  is  turned  on  when  wanted. 
Tarpper  sank  down  on  the  floor,  and  stated 
that  I  had  hurt  him  where  I  held  ray  hand 
on  his  side.  We  all  had  a  habit  of  fooling 
around  at  different  times.  There  was  ab- 
solutely no  bad  feelings  between  myself 
and  Tarpper,  or  between  him  and  the  rest 
of  the  men  in  our  department." 

As  a  result  of  the  introduction  of  the 
compressed  air  into  claimant's  rectum,  the 
rectum  was  ruptured  for  a  distance  of  five 
inches.  An  abdominal  operation  was  per- 
formed very  soon  thereafter,  and  as  soon 
as  the  abdomen  was  opened  the  compressed 
air  escaped.  The  rectum  was  repaired,  and 
plaintiff  made,  according  to  the  record,  a 
somewhat  indifferent  recovery.  A  claim  for 
compensation  was  made  and  denied  by  the 
committee  on  arbitration.  Upon  review  by 
the  Industrial  Accident  Board,  the  order  of 
the  committee  on  arbitration  denying  com- 
pensation was  reversed,  and  compensation 
was  awarded.    The  board  found: 

"(a)  That  the  applicant  received  an  ac- 
cidental injury  arising  out  of  and  in  the 
course  of  his  employment  by  the  respond- 
ent employer. 

"(b)  That  the  accident  was  not  the  re- 
sult of  horseplay  or  skylarking  or  practical 
joking. 

"(c)  That  at  the  time  the  applicant  was 
injured  he  was  attending  strictly  to  his 
work,  and  was  in  such  a  position  that  he 
could  not  see  anything  that  was  going  on 
around  and  about  him." 
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We  have  examined  this  record  with  care, 
and  are  unable  to  find  a  scintilla  of  testi- 
mony tending  to  support  the  second  finding 
of  the  board.  Claimant  himself,  on  the 
way  to  the  doctor's  office,  stated  that, 
"They  aired  me  with  the  air." 

The  only  witness  sworn  who  knew  ex- 
actly what  occurred  was  Congdon,  who  held 
the  hose  in  position  while  Thompson  turned 
on  the  air.  This  he  says  he  did  in  a  "spirit 
of  fun,"  and  adds,  "We  all  had  a  habit  of 
fooling  around  at  different  times."  The 
third  finding  of  the  board  is  amply  sup- 
ported by  the  proofs.  At  the  moment  of 
the  assault  claimant  was  busily  engaged 
about  his  ordinary  work,  and  did  not  see 
what  was  happening.  That  claimant  suf- 
fered his  injury  in  the  course  of  his  em- 
ployment is  clear,  but  that  it  arose  out  of 
his  employment  is  denied  by  respondent. 
In  Federal  Rubber  Mfg.  Co.  v.  Vavolic,  162 
Wis.  341,  L.R.A.1916D,  968,  156  N.  W.  143, 
the  supreme  court  of  Wisconsin  had  under 
consideration  a  case  identical  in  principle, 
and  nearly  so  upon  the  facts,  with  the  case 
at  bar.  The  court  there  said:  "This  court 
has  endeavored  to  give  to  the  Workmen's 
Compensation  Act  a  broad  and  enlightened 
construction,  to  the  end  that  it  may  ac- 
complish to  the  fullest  extent  its  beneficent 
purpose.  It  is  to  be  remembered,  however, 
that  this  purpose  was  to  compensate  for 
injuries  resulting  from  one  class  of  acci- 
dents only,  namely,  industrial  accidents. 
There  is  liability  only  'where,  at  the  time 
of  the  accident,  the  employee  is  performing 
service  growing  out  of  and  incidental  to  his 
employment.'  Wis.  Stat.  1915,  §  2394-3, 
subd.  2.  It  was  held  in  Hoenig  v.  Indus- 
trial Commission,  159  Wis.  646,  L.R.A. 
1916A,  339,  150  N.  W.  996,  8  N.  C.  C.  A. 
192,  after  full  argument  and  consideration, 
that  the  injuries  covered  by  the  act  are 
such  as  'are  incidental  to  and  grow  out  of 
the  employment/  This  seems  practically 
to  mean  the  same  thing  as  the  expression 
in  the  English  Compensation  Act,  'arising 
out  of  and  in  the  course  of  the  employ- 
ment.' Under  the  English  act  it  has  been 
held  that  accidents  resulting  from  Marking,' 
or  playing  with  machinery,  cannot  be  held 


to  arise  out  of  the  employment.     Furniss 
v.   Gartside,  3  B.   W.   C.   C.  411;   Cole  v. 
Evans,  4  B.  W.  C.  C.  138.     The  Massachu- 
setts act  provides  compensation  for  an  in* 
jury  which  arises  'out  of*  the  employment, 
and  it  was  well  said  by  the  Massachusetts 
supreme  court,  in   McNicol's  Case,  L.R.A. 
191 6A,  306,  102  N.  E.  697,  4  N.  C.  C.  A. 
522:     'The  causative  danger  must  be  pecu- 
liar to  the  work,  and  not  common  to  the 
neighborhood.    It  must  be  incidental  to  the 
character  of  the  business,  and  not  independ- 
ent of  the  relation  of  master  and  servant. 
It  need  not  have  been  foreseen  or  expected, 
but,   after   the  event,  it   must  appear  to 
have  had  its  origin  in  a  risk  connected  with 
the  employment,  and  to  have  flowed  from 
that  source  as  a  rational  consequence.'  .  .  . 
How  injuries  resulting  from  such  inexcus- 
able and  revolting  horseplay  as  this  can  be 
said  to  be  incidental  to  the  employment,  we 
are  unable  to  understand.    It  is  equally  im- 
possible to  understand  how  it  can  be  said 
that  the  claimant,  at  the  time  of  the  acci- 
dent, was  performing  service  'growing  out 
of  and  incidental  to  his  employment.' " 

That  the  injury  suffered  by  the  employee 
must  arise  out  of  the  employment,  as  well 
as  in  the  course  of  the  employment,  is  well 
settled  by  our  own  decisions.  McCoy  v. 
Michigan  Screw  Co.  180  Mich.  454,  L.R.A. 
1916A,  323,  147  N.  W.  572,  5  N.  C.  C.  A. 
455;  Rlawinski  v.  Lake  Shore  &  M.  S.  R. 
Co.  185  Mich.  643,  L.R.A.1916A,  342,  152 
N.  W.  213;  Clark  v.  Clark,  189  Mich.  652, 
155  N.  W.  507;  Van  Gorder  v.  Packard 
Motorcar  Co.  195  Mich.  588,  L.R.A.1917E, 
522,  162  N.  W.  107. 

Upon  the  question  of  the  employer's  lia- 
bility under  acts  similar  in  character  to 
our  own,  for  injuries  sustained  by  employees 
while  engaged  in  playing  or  fooling  with 
each  other,  see  De  Filippis  v.  Falkenberg, 
170  App.  Div.  153,  155  N.  Y.  Supp.  761, 
where  the  English  authorities  are  reviewed. 
See  also  Hulley  v.  Moosbrugger,  88  N.  J.  L. 
162,  L.R.A.1916C,  1203,  95  AtL  1007,  and 
also  Coronado  Beach  Co.  v.  Pillsbury,  172 
Cal.  682,  L.R.A.1916F,  1164,  158  Pac  212. 

The  award  is  reversed. 


Annotation 


Liability  of  employer  for  injury  to  employee  by  air 
forced  into  body  by  other  employees. 


Upon  the  general  subject  of  Work- 
men's Compensation  Acts,  see  the  ex- 
haustive annotation  in  L.R.A.1916A,  23, 
and  in  L.R.A.1917D,  80.  For  later  cases 
and  annotations  upon  workmen's  com- 
pensation, consult  the  L.R.A.  Indexes  for 
volumes     subsequent     to     L.R.A.1917D, 
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under  the  title,  "Workmen's  Com- 
pensation." 

As  to  recovery  of  compensation  where 
workman  suffers  injury  from  assault,  see 
annotation  to  Jacquemin  v.  Turner  &  S. 
Mfg.  Co.  ante,  498. 

As  to  compensation  for  injuries  caused 
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by  sportive  acts  generally,  see  annota- 
tion to  State  ex  rel.  Johnson  Co.  v.  Dis- 
trict Ct.  ante,  504. 

In  view  of  the  repulsive  character  of 
the  alleged  sportive  act,  the  cases  seem 
to  be  very  numerous  in  which  recovery 
is  sought  for  injuries  caused  by  air  being 
forced  into  a  servant's  body  by  other 
employees,  by  means  of  a  compressed  air 
hose. 

At  common  law  recovery  has  been  de- 
nied in  the  cases  of  Kirby  v.  Louisville 
&  N.  B.  Co.  (1914)  187  Ala.  443,  65  So. 
358;  Ballard  v.  Louisville  &  N.  B.  Co. 
(1908)  128  Ky.  826,  110  S.  W.  296,  and 
Galveston,  H.  &  S.  A.  B.  Co.  v.  Currie 
(1906)  100  Tex.  136,  10  L.B.A.(N.S.) 
367,  96  8.  W.  1073. 

In  each  of  these  cases  the  nonliability 
of  the  master  was  placed  squarely  upon 
the  ground  that  the  act,  being  sportive, 
could  not  have  been  committed  in  the 
eourse  of  the  performance  of  the  em- 
ployer's business.  It  was  contended  by 
the  plaintiff  in  each  case  that  a  com- 
pressed air  hose  was  a  so-called  "danger- 
ous agency,"  requiring  special  care  on 
the  part  of  the  employer;  but  the  Ala- 
bama and  Kentucky  courts  held  that  a 
compressed  air  hose  was  not  a  dangerous 
agency  within  that  rule,  and  the  Texas 
court  held  that,  even  if  it  were  so  con- 
sidered, it  would  not  change  the  decision 
under  the  facts  of  the  case. 

On  the  other  hand,  in  Bobinson  v.  Mel- 
ville Mfg.  Co.  (1914)  165  N.  O.  495,  52 
L.B.A.(N.S.)  385,  81  S.  E.  681,  it  was 
held  that  a  master  may  be  found  negli- 
gent in  permitting  a  compressed  air  hose 
to  lie  about  the  floor  of  his  factory,  with- 
out supervision  or  warning  to  employees 
of  the  danger  from  it,  so  as  to  be  liable 
for  the  injury  inflicted  upon  an  employee 
by  a  coemplo'yee,  who  releases  the  air 
against  his  body  in  sport  in  such  a  man- 
ner that  it  enters  his  body  and  ruptures 
the  intestines  and  other  organs.  The 
court  said:  "In  view  of  the  terrible 
power  of  compressed  air,  and  the  natural 
tendency  of  boys  at  the  age  of  these  to 
use  a  dangerous  implement  of  this  kind, 
without  taking  thought  of  the  damage 
which  might  be  inflicted,  the  duty  of  the 
employer  to  give  the  plaintiff  a  safe 
place  to  work  required  that  the  hose 
should  be  detached  when  not  in  use,  or, 
at  least,  that  there  should  be  some  re- 
ceptacle for  it  in  which  it  could  be 
locked  up  under  the  care  of  one  of  the 
bosses,  or  other  person  of  mature  age, 
and  not  allowed  to  lie  upon  the  floor,  to 
be  grasped  and  used  by  any  thoughtless 
person  on  the  impulse  of  the  moment, 
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with  the  terrible  consequences  which  re- 
sulted in  this  case.  The  capacity  for 
harm  from  such  an  implement  lying 
ready  to  hand  is  apparent  from  the  last- 
ing damage  and  the  great  pain  inflicted 
upon  the  plaintiff  in  this  case." 

Attention  is  called  to  the  fact  that  in 
the  Alabama,  Kentucky,  and  North  Caro- 
lina cases,  the  use  of  the  compressed  air 
hose  as  an  act  of  sport  was  deliberate, 
the  hose  not  being  in  use  in  the  em- 
ployer's business  at  the  time;  but,  in  the 
Currie  Case,  the  employee  who  com- 
mitted the  injury  was  using  the  hose  in 
the  employer's  business,  and  the  turning 
of  it  against  a  fellow  employee  might  be 
said  to  be  merely  incidental,  and  was  not 
the  result  of  a  deliberate  intent. 

Compensation,  under  Workmen's  Com- 
pensation Acts,  has  been  sought  in  a 
number  of  cases  for  injuries  resulting 
from  a  similar  cause.  As  is  shown  in 
the  opinion  in  Tarpper  v.  Weston-Mott 
Co.  ante,  507,  the  Wisconsin  court  in  Fed- 
eral Bubber  Mfg.  Co.  v.  Havolic  (1916) 
162  Wis.  341,  L.B.A.1916D,  968,  156 
N".  W.  143,  held  that  there  could  be  no 
recovery  for  such  injuries,  because  it 
could  not  be  said  that  they  arose  "out 
of"  the  employment,  although,  possibly, 
it  could  be  said  that  they  arose  "in  the 
course  of"  the  employment. 

Compensation  was  allowed,  however, 
by  the  Indiana  court  for  injuries  of  this 
character,  in  Be  Loper  (1917)  —  Ind. 
App.  — ,  116  N.  E.  324,  but  in  this  case 
the  decision  was  based  squarely  upon  the 
ground  that  the  employer  knew  that  the 
workmen  were  in  the  habit  of  turning 
the  compressed  air  upon  one  another,  and 
that  no  objection  was  made  to  such  con- 
duct on  the  part  of  the  employees.  The 
court  said:  "The  employer  with  knowl- 
edge of  the  facts  permitted  such  practice 
to  continue.  It  was  within  his  power  to 
have  prohibited  it.  By  failing  to  do  so, 
it  became  an  element  of  the  conditions 
under  which  the  employee  was  required 
to  work.  The  employee  here,  while  pur- 
suing his  labors,  became  the  victim  of 
such  custom,  resulting  in  the  loss  of  his 
life.  It  would  seem  that  it  should  have 
been  anticipated  that  the  natural  result 
of  the  application  of  a  current  of  air, 
rushing  under  tremendous  pressure  from 
the  nozzle  of  a  hose,  against  a  human 
body,  would  be  the  loss  of  an  eye,  de- 
struction of  an  ear,  or  some  such  acci- 
dent as  here." 

The  court  further  said:  "The  test  of 
the  right  to  compensation  under  such 
acts,  in  so  far  as  concerns  the  element 
now  under  consideration,  is  whether  the 
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injury  resulted  from  some  peril  incident 
to  the  employment;  whether  the  cause  of 
the  injury,  although  not  foreseen,  may 
reasonably  be  deduced  from  the  circum- 
stances and  surroundings  peculiar  to  the 


place,  and  under  which  the  workman  was 
required  to  perform  his  labors,  regard- 
less of  whether  such  perils  or  surround- 
ings involve  negligence  on  the  part  of 
the  employer.,,  W.  M.  Q. 


NEW  HAMPSHIRE  SUPREME 
COURT. 

SAMUEL  D.  FELKER 
v. 

CHARLES  H.  HENDERSON  et  al. 

(—  N.  H.  — ,  102  Atl.  623.) 

Domicil  —  change  —  intention. 

One  cannot  retain  his  residence  at  his 
father's  home  by  a  mere  intention  to  return 
to  it  if  things  turn  out  as*  expected,  when 
he  marries  and  establishes  a  home  in  an- 
other jurisdiction. 
For  other  cases,  see  Domicil,  in  Dig.  1-5% 

N.  8. 

(December  4,  1917.) 

EXCEPTIONS  by  defendants  to  an  order 
of  the  Superior  Court  for  Strafford 
County  granting  a  petition  for  a  writ  of 
mandamus  to  compel  defendants  to  place 
petitioner's  name  on  the  check  list  of  a  cer- 
tain ward,  as  voter.    Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Streeter,  Demond,  Woodworth, 
&  Sulloway  and  William  N.  Rogers,  for 
defendants: 

A  writ  of  mandamus  could  not  properly 
issue,  even  if  the  court  had  jurisdiction  to 
revise  the  doings  of  supervisors  upon  the 


merits,  for  it  conclusively  appears  from  the 
plaintiff's  own  testimony  that  his  domicil 
is  in  ward  5,  and  that  the  contrary  finding 
of  the  trial  judge  is  against  the  law  and  the 
evidence. 

Foss  v.  Foas,  58  N.  H.  283;  Kerby  v. 
Charlestown,  78  N.  H.  301,  L.R.A.1917D, 
785,  99  Atl.  835;  Hallet  v.  Bassett,  100 
Mass.  167;  14  Cyc.  840,  841;  Story,  Confl. 
L.  §  46;  Minor,  Confl.  L.  §  61;  Hart  v. 
Lindsey,  17  N.  H  235,  43  Am.  Dec  597; 
Holmes  v.  Greene,  7  Gray,  299;  Palmer  v. 
Hampden,  182  Mass.  511,  65  N.  E.  817; 
Anderson  v.  Anderson,  42  Vt.  350,  1  Am. 
Rep.  334;  Frame  v.  Thormann,  102  Wis. 
653,  79  N.  W.  39;  Re  Titterington,  130 
Iowa,  356,  106  N.  W.  761;  Harris  v.  Firth, 
4  Cranch,  C.  C.  710,  Fed.  Cas.  No.  6,120; 
Wright  v.  Schneider,  32  Fed.  705. 

Even  if  it  does  not  conclusively  appear 
that  plaintiff's  legal  residence  is  in  ward  5, 
such  a  finding  is  at  least  permissible;  hence 
the  trial  court  was  powerless  to  substitute 
its  own  judgment  for  that  of  the  super- 
visors, and  control  their  action  by  writ  of 
mandamus. 

Hanlon  v.  Partridge,  69  N.  H  88,  44 
Atl.  807;  Boody  v.  Watson,  64  N.  H.  162, 
9  Atl.  794;  Atty.  Gen.  ex  rel.  Gregg  v. 
Sands,  68  N.  H  54,  44  Atl.  83;  Manchester 
v.    Furnald,   71    N.    H.    153,   51    Atl.    657; 


Note.  —  The  principle  as  formulated  in 
Story  on  Conflict  of  Laws,  §  46,  quoted  in 
the  above  opinion,  to  the  effect  that  a  mere 
floating  intention  to  return  at  some  future 
time  to  the  former  residence  will  not  pre- 
vent a  change  of  domicil,  where  one  actually 
removed  to  another  place  with  the  intention 
of  remaining  there  for  an  indefinite  time, 
and  as  the  place  of  his  present  domicil,  is, 
as  shown  by  the  cases  cited  in  the  opinion, 
well  supported  by  authority.  See  also  14 
Cyc.  841,  and  14  Am.  &  Eng.  Enc.  Law,  19, 
and  cases  cited. 

It  is  difficult  to  formulate  any  more  help- 
ful or  specific  rule  or  criterion  for  the  solu- 
tion of  the  question  as  it  arises  in  cases  like 
Felkeb  v.  Henderson,  which  present  no 
dominant  fact  of  a  generic  character,  such, 
for  example,  as  the  fact  that  the  departure 
from  the  former  residence  was  for  the  pur- 
pose of  restoring  one's  health,  or  for  the 
purpose  of  teaching  school,  and  the  like. 
Even  in  cases  presenting  a  fact  of  that  kind, 
any  generalisation  more  specific  than  that 
above  stated  must  be  accepted  and  applied 
with  caution,  because  of  the  frequent  pres- 
ence of  modifying  facts,  which  may  tend  to 
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repel  the  inference  as  to  the  intention  that 
might  be  drawn  from  the  particular  fact  or 
motive  in  question.  In  the  multitude  of 
ca&eB  which  do  not  present  such  a  generic 
feature,  the  result  must  be  determined  with 
reference  to  the  facts  of  the  particular  case, 
viewed  in  the  light  of  the  principle  above 
stated. 

The  difficulty,  in  many  cases,  of  reaching 
a  satisfactory  result,  owing  to  the  conflict- 
ing inferences  from  diverse  circumstances, 
is  well  illustrated  by  the  celebrated  case  of 
Winans  v.  Atty.  Gen.  [1904]  A.  C.  287,  73 
L.  J.  K.  B.  N.  S.  613,  90  L.  T.  N.  S.  721, 
20  Times  L.  R.  510,  where  the  Lord  Chan- 
cellor professed  his  inability  to  reach  a 
satisfactory  conclusion  from  the  facts  and 
evidence,  as  to  the  testator's  intention,  and 
expressly  based  his  decision  against  a  change 
of  domicil  upon  the  rule  that  the  onus  of 
proving  that  a  domicil  has  been  chosen  in 
substitution  of  the  domicil  of  origin  rests 
upon  those  who  assert  that  the  domicil  of 
origin  has  been  Jost. 

Generally  as  to  domicil,  the  L.RJL.  In- 
dexes, under  the  title,  "Domicil  and  Resi- 
dence." 
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Sheehan  v.  Manchester,  74  N.  H.  445,  68 
Atl.  872;  Grafton  County  Electric  Light  & 
P.  Co.  v.  State,  77  N.  H.  490,  93  Atl.  1028; 
Atty.  Gen.  v.  Littlefield,  78  N.  H.  185,  98 
Atl.  38;  Doughty  v.  Little,  61  N.  H.  365. 

Messrs.  James  W.  Remick,  Felker  A 
Gunnison,  and  Drew,  Shurtleff,  Morris, 
6  Oakes,  for  plaintiff: 
Mandamus  is  a  proper  remedy. 
Arberry  v.  Beavers,  6  Tex.  457,  56  Am. 
Dec  791;  People  ex  rel.  Fiedler  v.  Mead,  24 
N.  Y.  114;  State  ex  reL  Van  Vliet  v.  Wil- 
son, 17  Wis.  686;   Merrill,  Mandamus,  p. 
130;  Hall  v.  Somersworth,  39  N.  H.  618; 
Atty.  Gen.  v.  Littlefleld,  78  N.  H.  185,  98 
AtL  38;   Wood,  Mandamus,  p.  64;   Shortt, 
Mandamus,  p.  281;  Atlanta  v.  Wright,  119 
Ga.  207,  45  S.  E.  994;  People  ex  rel.  Trad- 
erg'  Ins.  Co.  v.  Van  Cleave,   183  111.  330, 
47  L.R.A.  795,  56  N.  E.  698;  United  States 
Fidelity  &  G.  Co.  v.  Lineham,  73  N.  H.  41, 
58  Atl.  056;  Illinois  State  Dental  Exami- 
ners v.  People,  123  111.  227,  13  N.  E.  201; 
Glencoe  ▼.  People,  78  111.  382;   People  ex 
rel.   Empire   City  Trotting  Club   v.   State 
Racing  Commission,  190  N.  Y.  31,  82  N.  E. 
723;   Manor  v.  McCall,  5  Ga.  522;   People 
ex  rel.  Green  v.  Cook  County,  176  111.  676, 
52  N.  E.  334;  Zanone  v.  Mound  City,  103 
111.  552;  Harwood  v.  Quinby,  44  Iowa,  385; 
Goodell  v.  Woodbury,  71  N.  H.  378,  52  Atl. 
855;  School  Dist.  v.  Perkins,  49  N.  H.  538; 
People  ex  rel.  Scbau  v.  McWilliams,   185 
N.  Y.  92,  77  N.  E.  785;  Rex  r.  University 
of  Cambridge,  2  Ld.  Raym.  1334,  92  Eng. 
Reprint,  370;   Da  vies  v.  McKeeby,  5  Nev. 
369. 

Petitioner  never  abandoned  his  acquired 
right  to  vote  in  ward  3.  If  the  supervisors 
acted  on  a  theory  of  the  law  that  absence 
from  ward  3,  and  eating  and  sleeping  in 
ward  5,  warranted  them  in  removing  his 
name  from  the  check  list  in  ward  3,  they 
fell  into  an  error  of  law. 

Kerby  v.  Charlestown,  78  N.  H.  301, 
LJLA.1917D,  785,  99  Atl.  835;  Foss  v.  Fobs, 
58  N.  H.  283;  Hart  v.  Lindsey,  17  N.  H. 
235,  43  Am.  Dec  597;  Leach  v.  Pillsbury, 
15  N.  H.  138;  Dinsmore  v.  Manchester,  76 
N.  H.  187,  81  AtL  633;  Dorr  v.  Hill,  62 
N.  H.  506;  Cate  v.  Martin,  69  N.  H.  610, 
45  AtL  644;  Hill  v.  Goodwin,  56  N.  H.  441; 
School  Dist.  v.  Carr,  63  N.  H.  201;  Tyler 
v.  Hamersley,  44  Conn.  393,  26  Am.  Rep. 
471. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

The  evidentiary  facts  bearing  on  the 
question  of  the  plaintiff's  right  to  vote  in 
ward  3  in  Rochester  are  not  disputed,  and 
they  may  be  stated  as  follows:  He  waB 
born  in  that  part  of  Rochester  now  known 
as    ward    3,    and   resided    there   with    his 
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parents,  and,  after  becoming  twenty-one 
years  of  age,  be  continued  to  reside  there, 
and  had  his  legal  residence  there  until  1901, 
when  he  was  married.  Previous  to  that 
time  he  had  an  office  in  ward  5,  where  he 
practiced  his  profession  as  a  lawyer,  still 
having  his  home  in  ward  3.  Soon  after  his 
marriage  in  1901,  he  rented  a  house  in  ward 
5,  where  he  and  his  wife  have  ever  since 
lived  and  had  their  actual  home,  as  he  tes- 
tified. They  have  never  lived  at  the  ances- 
tral place,  in  the  sense  of  keeping  house 
there.  There  was  a  general  understanding 
entertained  by  the  plaintiff's  parents  that 
the  ancestral  home,  which  they  owned, 
should  upon  their  decease  descend  to  the 
plaintiff  and  his  brother;  and,  upon  the 
death  of  the  mother  in  1903  and  the  death 
of  the  father  in  1911,  it  did  so  descend, 
and  the  plaintiff  and  his  brother  have  since 
owned  the  place.  The  plaintiff  has  always 
claimed  the  right  to  vote  in  that  ward,  and 
has  voted  there  until  December,  1915,  when 
his  name  was  taken  off  the  check  list  by 
the  defendants,  acting  as  the  supervisors. 
On  October  26,  1901,  he  filed  a  written 
notice  in  the  office  of  the  city  clerk  of 
Rochester,  claiming  that  his  residence  was 
in  ward  3,  and  that  his  absence  was  only 
temporary.  He  has  had  several  hearings 
before  the  defendants  on  the  question  of 
his  right  to  vote  in  ward  3,  viz.,  on  Decem- 
ber 6,  1915,  March  13,  1916,  and  September 
4,  1916.  At  each  of  these  hearings  the  de- 
fendants refused  to  put  his  name  on  the 
list,  upon  the  ground  that  he  had  no  voting 
residence  in  that  ward.  Thereupon  this 
petition  for  a  mandamus  to  compel  the  de- 
fendants to  put  his  name  on  the  list  was 
filed.  In  the  course  of  the  hearing  upon 
the  petition,  the  plaintiff  testified  fully  in 
regard  to  the  foregoing  facts,  and  also 
stated  that,  when  he  filed  the  above-men- 
tioned notice,  he  expected  to  return  to 
ward  3  upon  the  happening  of  a  certain 
event,  the  nature  of  which  he  declined  to 
state,  and  subsequently  was  permitted  to 
withdraw  what  he  had  testified  to  upon  that 
point.  Without  disclosing  what  the  event 
was,  he  stated  that  he  intended  to  return 
if  things  came  about  as  he  thought  they 
would.  On  October  4,  1916,  the  court 
granted  the  prayer  of  the  petition,  and  the 
defendants  excepted. 

One  question  thus  raised  is  whether  the 
finding  or  ruling  of  the  court,  to  the  effect 
that  the  plaintiff  was  a  legal  voter  in  ward 
3,  is,  as  a  matter  of  law,  supported  by  the 
evidence,  about  which  there  is  no  dispute. 
And  it  is  this  question  upon  which,  it  is 
understood,  both  sides  desire  a  decision.  If 
it  is  held  that  the  evidence  is  not  sufficient 
to  support  the  finding,  it  will  become  un- 
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necessary  to  consider  whether  the  court  had 
jurisdiction  to  make  the  order  that  was 
made,  or  whether  for  any  other  reason  the 
order  is  erroneous. 

The  Constitution  of  New  Hampshire  pro- 
vides (part  2,  art.  29  [30])  that  "every 
person  qualified  as  the  Constitution  pro- 
vides shall  be  considered  an  inhabitant,  for 
the  purpose  of  electing  and  being  elected 
into  any  office  or  place  within  this  state, 
in  the  town,  parish,  and  plantation  where 
he  dwelleth  and  hath  his  home." 

The  legislature,  having  authority  to  pro- 
vide regulations  for  the  exercise  of  the 
right  of  voting  (Davis  v.  School  District, 
44  N.  H.  398),  has  provided  that  "every 
male  inhabitant  of  each  town,  being  a 
native  or  naturalized  citizen  of  the  United 
States,  of  the  age  of  twenty -one  years  and 
upward,  .  .  .  shall  have  a  right,  at  any 
meeting,  to  vote  in  the  town  in  which  he 
dwells  and  has  his  home"  (Pub.  Stat.  chap. 
31,  S  1);  that  "no  person  shall  be  consid- 
ered as  dwelling  or  having  his  home  in  any 
town,  for  the  purpose  of  voting  or  being 
voted  for  at  any  meeting,  unless  he  shall 
have  resided  within  such  town  six  months 
next  preceding  the  day  of  meeting"  (id. 
$  8) ;  and  that  "a  residence  acquired  by 
any  person  in  any  town  shall  not  be  inter- 
rupted or  lost  by  a  temporary  absence 
therefrom,  with  the  intention  of  returning 
thereto  as  his  home"  (Id.  §  9). 

It  is  also  provided  that  wards  in  cities 
shall  be  deemed  towns  for  the  purpose  of 
elections.    Pub.  Stat.  chap.  46,  §§  4,  5. 

The  plaintiff's  claim  is  that  his  ancestral 
home  continued  to  be  his  voting  residence 
after  his  marriage  in  1901,  although  he  es- 
tablished a  home  in  ward  5,  which  he  has 
ever  since  maintained.  He  insists  that  his 
absence  from  ward  3  had  been  temporary, 
and  accompanied  with  an  intention  on  his 
part  of  returning  to  ward  3  as  his  home, 
where  he  is  the  owner  of  certain  real  estate, 
consisting  in  part  of  the  ancestral  home. 
He  concedes  that  his  home,  as  usually 
understood,  has  been  for  some  fourteen 
years  in  ward  5.  He  has  kept  house  there 
ever  since  his  marriage,  and  carried  on 
there  his  business  as  a  lawyer.  His  acts 
in  this  respect  indicate  very  strongly  that 
he  "dwelleth  and  hath  his  home,"  for  voting 
purposes,  in  ward  5,  and  not  in  ward  3, 
where  he  has  not  lived  for  many  years,  or 
maintained  a  home.  "By  'home,'  as  that 
word  is  used  in  the  law  of  domicil,  is  in- 
tended what  everyone  has  in  mind  when  he 
thinks  of  home;  his  principal  residence;  the 
place  to  which  he  always  intends  to  return, 
or  the  one  place  he  thinks  of  as  home." 
Kerby  v.  Charlestown,  78  N.  H.  301,  303, 
L.R.A.1917D,  786,  99  Atl.   835.     The  fun- 

L.R.A.1918E. 


damental  idea  of  domicil  is  home.    Jacobs, 
Domicil,  5  183. 

Upon  this  state  of  facts  the  prima  facie 
presumption  is  that  the  plaintiff  abandoned 
his  original  residence,  when  he  took  up  his 
residence  in  fact  in  another  ward.  The 
facts  do  not  indicate  that  he  was  tempo- 
rarily absent  from  his  former  home,  but 
lead  to  the  opposite  conclusion,  unless  the 
evidence  of  his  intention  is  sufficient  to 
prove  the  temporary  character  of  his  ab- 
sence. 

By  the  use  of  the  word  "intention,"  in 
the  Btatute,  it  is  reasonably  clear  the  legis- 
lature did  not  mean  an  undefined  or  unde- 
finable  purpose  on  the  part  of  the  Voter  to 
return   to   his   former   residence,   at    some 
unknown  time  during  the  course  of  his  life. 
To  entertain  a  doubtful,  vague,  or  equivo- 
cal purpose  to  return  does  not  prove  the 
fact  of  "intention,"  as  used  in  the  statute, 
when  reasonably  construed  in  view  of  the 
legislative  object  and  the  general  law  on 
the  subject  of  domicil.    That  a  person  may 
live  in  one  voting  district  and  do  business 
there,  and  at  the  same  time  retain  a  right 
to  vote  in  another  district,  is  undoubtedly 
true;  but  the  right  depends  upon  a  reason- 
able intention  to  resume  his  former  home 
and  to  rebut  the  presumption  that  he  had 
abandoned  it.    Can  it  be  said  that  such  a 
reasonable  intention  may  be  inferred  from 
the  voter's  statement  in  court  that  he  has 
such  an  intention,  accompanied  by  his  re- 
fusal to  state  what  event  would  cause  him 
to  return,  or  when  it  might  happen!     This 
question  must  be  answered  in  the  negative, 
upon  the  authorities,  which  hold  that  the 
intention  to  retain  a  former  domicil  is  un- 
availing, if  it  is  vague  and  indefinite  in 
respect  to  the  event   upon  which    the   in- 
tended return  is  predicated,  and  in  respect 
to  the  time  of  its  occurrence.    "If  a  person 
has  actually  removed  to  another  place,  with 
an  intention  of  remaining  there  for  an  in- 
definite time,  and  as  a  place  of  fixed  present 
domicil,   it   is  to  be   deemed  his   place   of 
domicil,  notwithstanding  he  may  entertain 
a    floating    intention    to    return    at    some 
future  period."     Story,  Confl.  Laws,   §  46. 
This  statement  has  been  generally   recog- 
nized and  applied  in  this  country  in  cases 
of  municipal  domicil.     "A  mere  contingent 
intention,  a  vague  and  uncertain  intention, 
or,  in   the   language  of   Story,  a    'floating 
intention,'  to  return,  however,  will  not  pre- 
vent  a   change."     Jacobs,   Domicil,    §    184. 
"Mere  intention  cannot  affect  a  change,  but 
the  intention  to  remain,  coupled  with  the 
act    of    actual    residence,    establishes    the 
domicil,  notwithstanding  a  floating   inten- 
tion to  return  at  some  future  time."     Re 
Titterington,  130  Iowa,  356,  358,  106  N.  W. 


FELKER  v.  HENDERSON. 


613 


761;  State  v.  Groome,  10  Iowa,  808,  315; 
Frame  v.  Thormann,  102  Wis.  653,  667,  70 
&  W.  30. 

To  the  same  import  are  the  cases  in  this 
state.    See  Hart  v.  Iindsey,  17  N.  H.  235, 
243,  43  Am.   Dec.  507;    Foss   v.   Foss,   58 
N.  H.  283;  Currier  v.  Woodward,  62  N.  H. 
83.  In  Holmes  v.  Greene,  7  Gray,  200,  301, 
it  is  said  that   "evidence   of   mere   intent 
cannot  establish  the  fact  of  donficil."     In 
Barton  v.  Irasburgh,  33  Vt.   150,  162,  the 
court  says  that  the  intention  to  return,  to 
i     be  effective,  "is  not  a  mere  feeling  or  sen- 
timent, a  desire,  the  yearning  of  the  un- 
traveled  heath,  some  ultimate  purpose  not 
laving  a  present  fixed  object.    It  must  not 
be  a   remote    and    secret    intention,    over 
which  the  present  intention  of  residence  at 
the  new   place  dominates."     Minor,  Conn. 
Uws,  §  61,  states  the  principle  as  follows: 
faIt  is  not  necessary  that  there  should  be 
a  fixed  intention   to  remain   during  one's 
whole  life.     A  mere  floating  intention  to 
ret  urn  to  a  former  home  or  to  live  else- 
where at  some  future  period,  unfixed  and 
contingent  upon  circumstances,  as  upon  an 
indefinite    restoration   to    health   or   when 
one's  fortune  has  been  made,  will  not  pre- 
test the  acquisition  of  a  domicil  at  the 
new  abode." 

Other  authorities  are  the  following:  Hal- 
let  v.  Bassett,  100  Mass.  167;  Wilbraham 
v.  Ludlow,  00  Mass.  587;  Ennis  v.  Smith, 
14  How.  400,  422,  423,  14  L.  ed.  472,  482, 
«3;  Firth  v.  Firth,  50  N.  J.  Eq.  137,  24 
AtL  916;    Wright  v.  Schneider   (O.  C.)    32 


Fed.  705;  Shaeffer  v.  Gilbert,  73  Md.  66, 
71,  20  Atl.  434;  14  Cyc.  840,  841;  Paine, 
Elections,  §  47.  The  reason  for  the  doc- 
trine, as  thus  announced,  apparently  is  that 
it  is  unreasonable  to  hold  that,  when  it  is 
provided  by  statute  or  by  judicial  decision 
that  one  may  retain  a  former  residence,  if 
he  has  an  intention  to  return  to  it  as  his 
home,  a  declared  intention  based  upon  the 
mere  happening  of  some  indefinite  and  un- 
disclosed event  is  sufficient  evidence  of  a 
well -formed  and  deliberate  purpose  to  re- 
tain a  residence  which  is  otherwise  aban- 
doned. The  law  of  domicil  does  not  rest 
upon  conjecture,  speculation,  or  personal 
caprice. 

What  the  event  was  upon  the  happening 
of  which  the  plaintiff  intended  to  return  to 
ward  3  is  not  only  not  disclosed  by  the  evi- 
dence, but  was  deliberately  concealed.  It 
does  not  appear  that  it  was  such,  an  event 
as  reasonable  men  could  find  he  was  justi- 
fied in  anticipating,  or  that  it  was  substan- 
tial and  relatively  important,  rather  than 
trivial  and  insignificant.  Nothing  could  be 
more  indefinite  than  his  statement  in  evi- 
dence that  he  intended  to  return  to  ward 
3  if  things  turned  out  as  he  thought  they 
would. 

As  the  evidence  did  not  authorize  the 
finding  that  the  plaintiff  has  a  right  to  vote 
in  ward  3,  the  order  of  the  court  is  vacated. 

Exception  sustained;  judgment  for  the 
defendants. 

All  concur. 
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JAMES  W.  LUSK  et  al.,  Receivers  of  the 
St.  Louis  &  San  Francisco  Railroad,  PlfTs. 
in  Err., 

v. 

M.  D.  WILKES. 
(—  Okla.  — ,  172  Pac.  020.) 

Carrier  —  postal  clerk  as  passenger. 

1.  Postal  clerks,  while  on  duty  in  charge 
of  mail  in  the  course  of  transportation,  are 
passengers  for  reward,  and  the  carrier  owes 
them  the  same  duty  as  it  does  its  other 
passengers. 

lor  other  cases,  see  Carriers,  II.  c,  2,  in 
Dig.  1-52  N.  8. 

Same  —  duty. 

2.  A  carrier  of  persons  for  reward  must 
u*e  the  utmost  care  and  diligence  for  their 

Headnotes  by  Edwards,  C. 

Note. —As  to  liability  of  carrier  for  in- 
jury to  mail  clerk,  see  annotation  following 
this  case,  post,  617. 


safe  carriage,  must  provide  everything  neces- 
sary for  that  purpose,  and  must  exercise  to 
that  end  a  reasonable  degree  of  skill. 
For  other  cases,  see  Carriers,  II.  g,  1,  a,  in 
Dig.  1S2  N.  8. 

Negligence  —  grounds  of  liability. 

3.  In  every  case  involving  actionable  neg- 
ligence, there  are  necessary  three  elements: 
(1)  The  existence  of  a  duty  on  the  part  of 
the  defendant  to  protect  the  plaintiff  from 
the  injury  of  which  he  complains;  (2)  a 
failure  by  the  defendant  to  perform  that 
duty;  and  (3)  an  injury  to  the  plaintiff, 
proximately  caused  from  such  failure  of  the 
defendant. 

For  other  cases,  see  Negligence,  I.  a,  in  Dig. 

1-52  N.  8. 
Carrier  —  wreck  —  duty   to   mall   clerk, 

4.  Where  a  transfer  is  made  necessary  by 
reason  of  a  wreck  and  delay  occasioned 
thereby,  and  the  carrier,  pending  such  trans- 
fer, provides  for  the  use  of  its  passengers 
suitable  coaches  propurly  heated,  open  for 
their  use,  in  which  they  might  take  refuge 
at  all  times,  it  has  performed  its  full  duty. 
And  the  fact  that  the  employment  of  a  pas- 
senger as  a  railway  mail  clerk  prevents  him 
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from  occupying  such  coaches,  but  requires 
that  he  remain  outside  in  charge  of  the 
mail,  and  he  thereby  contracts  an  illness, 
the  failure  of  the  carrier  to  provide  him 
shelter  and  warmth  at  the  place  where  such 
mail  is  transferred,  other  than  the  coaches 
referred  to,  does  not  constitute  actionable 
negligence. 

For  other  cases,  see  Carriers,  II.  g,  in  Dig. 
1-J2  N.  8, 

(January  0,  1018.) 

ERROR  to  the  District  Court  for  Pontotoc 
County  to  review  a  judgment  in  favor 
of  plaint i  ft  in  an  action  brought  to  recover 
damages  for  an  illness  alleged  to  have  been 
contracted  by  reason  of  defendant's  negli- 
gence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  F.  Evans,  R.  A.  Klein- 
Schmidt,  and  E.  H.  Foster,  for  plaintiffs 
in  error: 

The  duty  of  the  carrier  to  protect  postal 
clerks  against  the  consequences  of  its  own 
negligence  in  the  course  of  transportation 
rests  upon  grounds  of  public  policy,  and 
not  upon  any  contract  obligation. 
•  3  Thomp.  Neg.  §  2649;  Arrowsmith  v. 
Nashville  &  D.  R.  Co.  67  Fed.  165;  Balti- 
more &  0.  S.  W.  R.  Co.  v.  Voight,  176  U.  S. 
498,  44  L.  ed.  560,  20  Sup.  Ct.  Rep.  385; 
Price  v.  Pennsylvania  R.  Co.  113  U.  S.  218, 
28  L.  ed.  980,  5  Sup.  Ct.  Rep.  427;  Martin 
v.  Pittsburg  &  L.  E.  R.  Co.  203  U.  S.  284, 
51  L.  ed.  184,  27  Sup.  Ct.  Rep.  100,  8  Ann. 
Cas.  87;  Faurot  v.  Oklahoma  Wholesale 
Grocery  Co.  21  Okla.  104,  17  L.R.A.(N.S.) 
136,  95  Pac.  463;  Rogers  v.  Chicago,  R.  I. 
&  P.  R.  Co.  32  Okla.  109,  120  Pac.  1093; 
4  Elliott,  Railroads,  §  1683. 

A  carrier  is  under  no  higher  duty  to  a 
government  employee  than  to  the  em- 
ployees of  individuals. 

Price  v.  Pennsylvania  R.  Co.  118  U.  S. 
218,  28  L.  ed.  980,  5  Sup.  Ct.  Rep.  427; 
Falls  v.  San  Francisco  &  N.  P.  R.  Co.  97 
Cal.  114,  31  Pac.  901,  9  Am.  Neg.  Cas.  110; 
Pennsylvania  Co.  v.  Marion,  104  Ind.  239, 
3  N.  E.  874,  3  Am.  Neg.  Cas.  175;  Kelly  v. 
Manhattan  R.  Co.  112  N.  Y.  443,  3  L.R.A. 
74,  20  N.  E.  383;  Batton  v.  South  &  North 
Ala.  R.  Co.  77  Ala.  591,  64  Am.  Rep.  80; 
Thomp.  Carr.  Pass.  p.  104. 

Messrs.  J.  A.  Tj.  Wolfe,  J.  H.  Wood, 
and  Wimblsh  &  Duncan,  for  defendant  in 
error: 

A  passenger  does  not  lose  his  status  as  a 
passenger  by  transferring  from  one  car  to 
another. 

Watson  v.  Ozanna  Land  Co.  92  Ala.  320, 
8  So.  770;  Chicago  &  A.  R.  Co.  v.  Winters, 
175  111.  293,  51  N.  E.  901;  Baltimore  &  O. 
R.  Co.  v.  State,  60  Md.  449,  3  Am.  Neg. 
Cas.  632;    St.  Louis  Southwestern  R.  Co. 
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v.  Griffith,  12  Tex.  Civ.  App.  631,  35  S.  W. 
741. 

Plaintiff  being  a  passenger,  defendant* 
owed  him  the  highest  degree  of  care. 

Southern  R.  Co.  v.  Harrington,  166  Ala. 
630,  139  Am.  St.  Rep.  59,  62  So.  67;  Taylor 
v.  Wabash  R.  Co.  —  Mo.  — ,  38  S.  W.  306; 
Gleeson  v.  Virginia  Midland  R.  Co.  140  U.  S. 
435,  35  L.  ed.  458,  11  Sup.  Ct.  Rep.  859; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Ketcham, 

133  Ind.   346,   19  L.R.A.   339,  36  Am.  St 
Rep.  550,  33  N.  E.  116;  Ohio  &  M.  R.  Co. 
v.    Voight,    122    Ind.    288,    23    N.   E.   774; 
Magoffin  v.  Missouri  P.  R.  Co.  102  Mo.  540, 
22  Am.  St.  Rep.  798,  15  S.  W.  76;  Mellor 
v.  Missouri  P.  R.  Co.  105  Mo.  455,  10  L.R.A. 
36,   16   S.  W.   849;    Nolton  v.  Western  R 
Corp.  15  N.  Y.  444,  69  Am.  Dec.  623;  Hous- 
ton &  T.  C.  R.  Co.  v.  Hampton,  64  Tex. 
427,  10  Am.  Neg.  Cas.  290;  Gulf,  C.  &  S.  F. 
R.  Co.  v.  Wilson,  79  Tex.  371,   11  L.R.A. 
486,  23  Am.   St.  Rep.  345,  15   S.  W.  280; 
Hammond  v.  Northeastern  R.   Co.  6  S.  C. 
130,  24  Am.  Rep.  467;  International  &  G.N. 
R.  Co.  v.  Davis,  17  Tex.  Civ.  App.  340,  43 
S.  W.  540;  Lindsey  v.  Pennsylvania  R.  Co. 
26  App.  D.  C.  503,  3  L.R.A.(N.S.)    218.  6 
Ann.  Cas.  862;  Washington  &  O.  D.  R.  Go. 
v.  Carter,  117  Va.  424,  85  S.  E.  484;  Weber 
v.  Chicago,  R.  I.  &  P.  R.  Co.  175  Iowa,  358, 
L.R.A.1918A,  626,  151  N.  W.  852;   Farmer 
v.  St.  Louis,  I.  M.  &  S.  R.  Co.  178  Mo.  App. 
579,  161  S.  W.  327;  Lasater  v.  St.  Louis. 
I.  M.  &  S.  R.  Co.   177  Mo.  App.   534.  160 
S.  W.  818;  Barker  v.  Chicago,  P.  &  St  L 
R.  Co.  243  111.  482,  26  L.R.A.(N.S.)    1058, 

134  Am.  St.  Rep.  382,  90  N.  E.  1057;  Schuy- 
ler v.  Southern  P.  Co.  37  Utah,  612,  109 
Pac.  1025;  Hoskins  v.  Northern  P.  R  Co. 
39  Mont.  394,  102  Pac.  988;  Missouri,  K.  & 
T.  R.  Co.  v.  West,  38  Okla.  681,  134  Pac 
655. 

Edwards,  C,  filed  the  following  opinion: 

The  defendant  in  error  will   be  referred 

to  as  plaintiff,  and  the  plaintiffs  in  error 

as  defendants,  according  to  their  position 

in  the  lower  court. 

This  action  was  instituted  by  the  plain- 
tiff in  the  district  court  upon  a  petition 
setting  out  two  causes  of  action.  In  the 
first  cause  of  action  it  is  alleged  that  the 
plaintiff  was,  at  the  time  of  the  injury 
sued  for,  in  the  employ  of  the  United 
States  government  as  a  railway  mail  clerk, 
and  was  engaged  in  the  performance  of  his 
duties  as  such,  on  a  train  operated  between 
the  cities  of  Denison,  Texas,  and  Sapulpa 
Oklahoma;  that  on  the  23d  day  of  Decem- 
ber, 1913,  said  train  was  stopped  by  a 
wreck  that  blocked  the  track,  and  the  con- 
ductor of  the  train  upon  which  plaintiff  was 
at  work  ordered  the  mail  taken  out  of  th< 
mail  car   and  carried  to   a  point   beyond 
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the  wreck,  to  be  loaded  upon  another  train, 
and  it  was  necessary,  under  the  postal  regu- 
lations,  that    plaintiff    remain    with    and 
watch  such  mail;  no  train  was  provided  on 
the  further  side  of   said  wreck  for  more 
than  three  hours  after  said  mail  was   so 
placed;  that  it  waB  bitterly  cold,  and  plain- 
tiff complained  to  defendants'  superintend- 
ent in  charge,   and  asked  to   have   a  fire 
built,  which  the  superintendent  agreed  to 
hare  done,  but  which  not  being  done,  plain- 
tiff requested   the   said   superintendent  to 
put  the  mail  on  a  work  train  and  have 
same  carried   to   the   next   station   north, 
which  request  was  refused;   that  plaintiff 
was  insufficiently   clad,   and,   as   a   conse- 
quence, contracted  a  severe  cold,  with  in- 
cipient pneumonia;  that  his  feet  were  frost- 
bitten, and  he  was  confined  to  his  bed  for 
a  period  of  two  weeks,  and  was  unable  to 
perform  his  duties  as  mail  clerk  for  about 
two  months.     The  second  cause  of  action 
is  for  injuries  alleged  to  have  been  sus- 
tained at  a  later  period,  and  upon  the  issue 
raised  on  this  cause  of  action  the  verdict  of 
the  jury  was  in  favor  of  the  defendants, 
and  the  same  is  not  involved  in  this  appeal. 
The  answer  of  the  defendants  is,  first,  a 
general  denial,  and,  second,  a  plea  of  con- 
tributory negligence.     The  case  was  tried 
to  a  jury,  and  a  verdict  returned  in  favor 
of  the  plaintiff  upon  the  first  cause  of  ac- 
tion, and  in  favor  of  the  defendants  upon 
the  second  cause  of  action.    From  the  judg- 
ment in  favor  of  the  plaintiff,  the  defend- 
ants have  appealed  to  this  court. 

The  evidence  discloses  that  at  Scullin, 
the  last  depot  south  of  the  wreck,  a  dis- 
tance of  about  2  miles,  there  was  a  depot 
for  the  accommodation  of  passengers.  At 
this  point  also  were  cut  out  the  regular 
passenger  coaches,  that  the  passengers 
might  remain  therein  in  comfort  while  the 
transfer  at  the  wreck  was  being  carried 
out;  it  being  the  purpose  not  to  transport 
the  passengers  to  the  scene  of  the  wreck 
sntil  the  train  from  the  north,  to  which 
the  transfer  was  to  be  made,  should  arrive 
J^ady  to  proceed  on  the  way  to  Sapulpa. 
After  the  mail  was  unloaded  from  the  mail 
tar  at  the  scene  of  the  wreck,  that  car  also 
*as  returned  to  Scullin.  On  the  north  side 
of  the  wreck  was  a  work  train,  consisting 
of  three  or  four  cars,  among  which  was  a 
caboose  and  a  dining  car.  This  work  train 
was  near  the  spot  where  the  mail  was  de- 
posited to  await  the  train  from  the  north, 
and  was  open  to  the  plaintiff,  and  he  was 
•nvited  to  occupy  same,  and  did,  in  fact, 
xeupy  it  for  some  twenty  minutes  before 
the  train  from  the  north  finally  arrived. 
There  was  nothing  to  prevent  the  plaintiff 
from  remaining  with  the  other  passenger* 
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in  the  regular  passenger  coaches  at  Scullin, 
nor  from  returning  to  that  point  from  the 
scene  of  the  wreck  in  the  mail  car,  when 
it  was  returned  there,  nor  from  occupying 
the  caboose  of  the  work  train  during  the 
delay,  except  the  duty  owed  by  him  to  his 
employer,  the  government,  of  watching  the 
mail  while  waiting  for  the  transfer  to  be 
completed. 

Several  assignments  of  error  are  argued 
as  grounds  for  reversal,  but  the  determina- 
tion of  the  second  assignment  will,  in  our 
judgment,  dispose  of  the  case.  This  as- 
signment relates  to  the  action  of  the  trial 
court  in  overruling' defendants'  demurrer  to 
plaintiff's  evidence,  and  in  overruling  de- 
fendants' motion  for  a  peremptory  instruc- 
tion. Under  this  assignment  it  is  necessary 
that  this  court  determine  whether  or  not  a 
carrier  of  passengers  is  liable  to  a  railway 
mail  clerk  while  being  transported  upon  its 
line,  in  the  discharge  of  his  duties  as  such 
mail  clerk,  for  injuries  arising  from  expos- 
ure in  guarding  the  mail  during  a  transfer 
at  a  point  other  than  a  regular  transfer 
point,  made  necessary  by  a  wreck  upon  the 
line  of  the  carrier.  It  has  often  been  held 
and  is  conceded  that  the  relation  of  car- 
rier and  passenger  for  reward  exists  be- 
tween a  railroad  company  and  a  railway 
mail  clerk,  while  such  clerk  is  in  charge  of 
the  mail  in  course  of  transportation,  and 
that  the  carrier  is  liable  in  case  of  injury 
due  to  collision,  derailment,  defective  con- 
ditions of  track  or  appliances,  or  through 
negligent  operation,  in  which  cases  a  mail 
clerk  would  have  the  same  right  to  recover 
as  any  other  passenger.  Southern  R.  Co. 
v.  Harrington,  166  Ala.  630,  139  Am.  St. 
Rep.  59,  52  So.  57;  Arrowsmith  y.  Nashville 
&  D.  R.  Co.  (C.  C.)  57  Fed.  165;  Gleeson  v. 
Virginia  Midland  R.  Co.  140  U.  S.  435,  35 
L.  ecL  458,  11  Sup.  Ct.  Rep.  859;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  v.  Ketcham,  133  Ind. 
346,  19  L.R.A.  339,  36  Am.  St.  Rep.  550,  33 
N.  E.  116;  Ohio  &  M.  R.  Co.  v.  Voight,  122 
Ind.  288,  23  N.  E.  774;  Magoffin  v.  Missouri 
P.  R.  Co.  102  Mo.  540,  22  Am.  St.  Rep.  798, 
15  S.  W.  76;  Mellor  v.  Missouri  P.  R.  Co. 
105  Mo.  455,  10  L.R.A.  36,  16  S.  W.  849; 
Nolton  v.  Western  R.  Corp.  15  N.  Y.  444, 
69  Am.  Dec.  623;  Houston  &  T.  C..R.  Co. 
v.  Hampton,  64  Tex.  427,  10  Am.  Neg.  Cas. 
290;  Gulf  &  S.  F.  R.  Co.  v.  Wilson,  79  Tex. 
371,  11  L.R.A.  486,  23  Am.  St.  Rep.  345, 
15  S.  W.  280;  Hammond  y.  Northeastern 
R.  Co.  6  S.  C.  130,  24  Am.  Rep.  467;  Inter- 
national &  G.  N.  R.  Co.  v.  Davis,  17  Tex. 
Civ.  App.  340,  43  S.  W.  540;  Lindsey  v. 
Pennsylvania  R.  Co.  26  App.  D.  C.  125; 
Washington  &  0.  D.  R.  Co.  v.  Carter,  117 
Va,  424,  85  S.  E.  484;  Weber  v.  Chicago, 
R.  L  .&  P.  R.  Co.   175  Iowa,  358,  T..R.A. 
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1918A,  626,  151  N.  W.  852;  Farmer  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  178  Mo.  App.  579, 
161  S.  W.  327;  Lasater  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  177  Mo.  App.  534,  160  S.  W. 
818;  Barker  v.  Chicago,  P.  &  St.  L.  R.  Co. 
243  111.  482,  26  L.R.A.(N.S.)  1058,  134  Am. 
St.  Rep.  382,  90  N.  E.  1057;  Schuyler  v. 
Southern  P.  Co.  37  Utah,  612,  109  Pac. 
1025;  Hoskins  v.  Northern  P.  R.  Co.  39 
Mont.  394,  102  Pac.  988.  The  case  of  Mis- 
souri, K.  &  T.  R.  Co.  v.  West,  38  Okla,  581, 
134  Pac.  655,  while  being  a  case  involving 
an  express  messenger  instead  of  a  mail 
clerk,  is  analogous.  But  no  case  seems  to 
have  been  decided  upon  the  precise  point 
here  involved,  and  both  plaintiff  and  de- 
fendants admit  that  this  particular  ques- 
tion may  be  regarded  as  one  of  first  im- 
pression. The  theory  of  the  plaintiff  is 
that  the  mail  was  in  the  course  of  trans- 
portation while  being  transferred  around 
the  wreck,  and  while  awaiting  reloading  at 
the  scene  of  the  wreck,  as  much  as  while 
upon  the  car  of  the  defendants,  and  that 
the  plaintiff  did  not  lose  his  status  as  pas- 
senger while  in  charge  of  the  mail  during 
such  transfer,  and  that  it  was  the  duty  of 
the  defendants  to  provide  for  the  comfort 
and  safety  of  the  plaintiff  in  the  course  of 
such  transfer.  The  theory  of  the  defend- 
ants is  that  the  duty  devolving"  upon  the 
defendants  was  to  furnish  proper  appli- 
ances and  equipment  for  the  transfer  of 
the  mail,  properly  warmed  for  the  comfort 
of  the  persons  in  charge,  and  that  there 
was  no  duty  to  furnish  the  plaintiff  shelter 
and  fire  while  engaged  in  guarding  or 
watching  the  mail  pending  a  transfer,  apart 
from  that  furnished  other  passengers;  that 
the  liability  of  the  carrier  to  the  mail  clerk 
is  limited  to  cases  of  personal  injury  at- 
tributable to  negligence  in  the  operation  of 
trains,  and  does  not  extend  to  mere  con- 
tractual duties  ordinarily  owing  by  a  car- 
rier to  its  passengers  for  hire. 

It  has  been  held  and  is  settled  law  that 
a  passenger  does  not  lose  his  status,  as 
such,  while  transferring  from  one  car  to 
another.  Watson  v.  Oxanna  Land  Co.  92 
Ala.  320,  8  So.  770;  Chicago  &  A.  R.  Co.  v. 
Winters,  175  111.  293,  51  N.  E.  901;  Balti- 
more &  O.  R.  Co.  v.  State,  60  Md.  449,  3 
Am.  Neg.  Cas.  632;  St.  Louis  Southwestern 
R.  Co.  v.  Griffith,  12  Tex.  Civ.  App.  631,  35 
S.  W.  741. 

The  difficulty,  however,  in  applying  the 
principle  announced  in  the  cases  just  cited, 
to  the  position  of  plaintiff  in  this  case,  is 
evident,  since  in  the  cases  just  cited  there 
was  no  duty  devolving  upon  the  passenger, 
requiring  the  exposure  or  contributing  to 
the  injury  sustained.  In  the  case  at  bar, 
however,  the  exposure  and  wait  in  the  cold 
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were  not  occasioned  by  the  fact  that  the 
plaintiff  was  a  passenger,  and  conveniences 
for    his    comfort    were   not    provided,  but 
were  made  necessary  in  the  discharge  of  a 
duty  owed  by  the  plaintiff  to  his  employer, 
to  guard  the  mail  in  the  course  of  transfer. 
In  the  case  of  Price  v.  Pennsylvania  R.  Co. 
113  U.  S.  218,  28  L.  ed.  980,  5  Sup.  Ct.  Rep. 
427,  the  court  says:.    "The  person  thus  to 
be  carried  with  the  mail  matter,  without 
extra  charge,  is  no  more  a  passenger  be- 
cause he  is  in  charge  of  the  mail,  nor  be- 
cause no  other  compensation  is  made  for 
his  transportation,  than  if  he  had  no  such 
charge,  nor  does  the  fact  that  he  is  in  the 
employment  of  the  United  States,  and  that 
defendant  is  bound  by  contract  with  the 
government  to  carry  him,  affect  the  ques- 
tion.    It   would  be   just   the   same   if  the 
company    had    contracted   with    any   other 
person  who  had  charge  of  freight  on  the 
train,  to  carry  him  without  additional  com- 
pensation.     The    statutes    of    the    United 
StateB    which    authorize    this    employment 
and  direct  this   service   do  not,   therefore, 
make  the  person  so  engaged  a  passenger,  or 
deprive  him  of  that  character,  in  constru- 
ing the  Pennsylvania  statute." 

See  also  Martin  v.  Pittsburg  &  L.  E.  R 
Co.  203  U.  S.  284,  51  L.  ed.  184,  27  Sup. 
Ct.  Rep.  100,  8  Ann.  Cas.  87. 

It  has  often  been  held  that  to  constitute 
actionable  negligence  there  must  be  a  con- 
currence of  three  essential  elements:  (1) 
The  existence  of  a  duty  on  the  part  of  the 
defendant  to  protect  the  plaintiff  from  the 
injury  of  which  he  complains;  (2)  a  failure 
by  the  defendant  to  perform  that  duty ;  and 
(3)  an  injury  to  the  plaintiff'  proximately 
due  to  the  failure  of  the  defendant.  Faurot 
v.  Oklahoma  Wholesale  Grocery  Co.  21  Okla. 
104,  17  L.R.A.(N.S.)  136,  95  Pac.  463;  Rog- 
ers v.  Chicago,  R.  I.  &  P.  R.  Co.  32  Okla. 
109,  120  Pac.  1093. 

Here  the  defendants  undoubtedly  owed 
the  plaintiff  the  duty  of  exercising  the  ut- 
most care  and  diligence  for  his  safe  car- 
riage, and  to  provide  everything  necessary 
for  that  purpose.  Rev.  Laws  1910,  §  800. 
Unless  there  was  a  failure  on  the  part  of 
the  defendants  to  perform  that  duty,  and 
from  such  failure  the  plaintiff  sustained  the 
injury  complained  of,  no  cause  of  action 
exists.  If  there  was  a  failure,  and  he  sus- 
tained injury  thereby,  he  may  recover.  The 
only  complaint  is  that  a  fire  was  not  pro- 
vided for  the  plaintiff  at  the  scene  of  the 
wreck,  so  plaintiff  might  watch  the  mail 
without  retiring  to  the  coaches  provided, 
and  that  the  failure  to  provide  a  fire  is  neg- 
ligence, entitling  the  plaintiff  to  recovei 
damage.  The  duty  owed  by  the  plaintiff  tc 
his  employer  to  watch  the  mail  was  dis 
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associated  from  his  status  as  passenger;  it 
was  something  not  required  by  the  defend- 
ants and  over  which  they  had  no  control. 
It  is  true  that  they  had  control  of  the 
mail  in  moving  the  same  from  the  car  in 
which  it  was  transported  at  the  scene  of 
the  wreck  to  the  place  where  it  was  to  be 
loaded  upon  another  car,  and  until  the  same 
was  so  loaded;  but  the  action  of  the  plain- 
tiff in  remaining  out  of  the  coaches  pro- 
vided by  the  defendants,  to  watch  the  mail, 
was  a  matter  of  contract  between  him  and 
the  government,  and  if  in  so  doing  he  ex- 
posed himself  and  sustained  injury,  without 
fault  on  the  part  of  the  defendants,  they 
are  not  liable  therefor.  It  was  the  duty 
the  plaintiff  owed  his  employer,  the  govern- 
ment, which  prevented  mm  from  taking  ad- 


vantage of  the  accommodations  provided) 
and  required  him  to  guard  the  mail  and 
thereby  expose  himself.  This  exposure,  we 
think,  cannot  be  attributed  to  any  negli- 
gence on  the  part  of  the  carrier,  or  failure 
on  its  part  to  provide  those  things  neces- 
sary to  fulfil  its  obligations  toward  the 
plaintiff  as  a  passenger. 

It  follows  that  the  demurrer  of  the  de- 
fendants to  plaintiff's  evidence  should  have 
been  sustained. 

The  judgment  is  therefore  reversed. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  May  21, 
1918. 


Annotation  —  Liability  of  carrier  for  injury  to '  mail  clerk. 


The  earlier  eases  upon  this  question 
are  collected  in  notes  to  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  v.  Ketcham,  19  L.R.A. 
339;  Lindsey  v.  Pennsylvania  R.  Co.  3 
L.R.A.(N.S.)  218,  and  Barker  v.  Chi- 
cago, P.  &  St.  L.  R.  Co.  26  L.R.A.(N.S.) 
1058. 

The  general  rule,  as  indicated  by  the 
earlier  cases  collected  in  the  notes  re- 
ferred to  above,  that  the  relation  of  car- 
rier and  passenger  exists  between  a 
postal  clerk  and  a  carrier,  by  virtue  of 
the  contractual  relations  between  the 
government  and  the  carrier  for  carrying 
mail,  was  sustained,  and  recovery  for  in- 
juries to  such  clerks  allowed,  in  the  fol- 
lowing cases:  Wood  v.  Philadelphia,  B. 
&  W.  R.  Co.  (1910)  1  Boyce  (Del)  336, 
76  Atl.  613  (death  in  collision) ;  South- 
ern R.  Co.  v.  Utz  (1912)  52  Ind.  App. 
270,  98  N.  E.  375  (struck  by  article 
thrown  from  express  car  while  on  plat- 
form of  depot  transferring  mail) ;  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  v.  Bir  (1914) 
56  Ind.  App.  598, 105  N.  E.  921,  7  N.  C. 
C.  A.  144  (collision  with  mail  car  which 
had  been  put  on  a  sidetrack) ;  Weber  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1915)  175 
Iowa,  358,  L.R.A.1918A,  626,  151  N.  W. 
852  (derailment) ;  Dunlap  v.  Chicago,  R. 
L  &  P.  R.  Co.  (1910)  145  Mo.  App.  215, 
129  S.  W.  262  (ventilator  transom  fell 
and  struck  clerk,  causing  disease  from 
which  be  died) ;  Lasater  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.  (1913)  177  Mo.  App.  534, 
160  S.  W.  818  (derailment  while  exceed- 
ing speed  limit  of  city) ;  Farmer  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  (1913)  178  Mo. 
App.  579,  161  S.  W.  327,  and  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  v.  Pool  (1913)  17 
Ohio  C.  C.  N.  S.  404,  35  Ohio  C.  C.  360, 
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1  Ohio  App.  436  (thrown  down  in  car  by 
violent  coupling). 

In  Farmer  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  (1913)  178  Mo.  App.  579,  161  S.  W. 
327,  the  court  said:  "Though  a  railway 
postal  clerk  is  to  be  regarded  as  a  pas- 
senger, the  obligation  which  the  carrier 
assumes  toward  him  is  not  necessarily 
the  same  as  that  which  is  owing  to  ordi- 
nary passengers  who  are  being  trans- 
ported in  passenger  coaches.  In  this  re- 
spect, his  position  is  somewhat  analo- 
gous to  one  who  takes  passage  upon  a 
freight  train,  where  such  passenger  is 
held  to  assume  such  risks  and  hazards 
as  are  ordinarily  incident  to  the  opera- 
tion of  trains  of  that  character.  By  this 
it  is  not  meant  that  the  risks  and  haz- 
ards assumed  are  the  same  in  the  two 
instances,  but  that  in  each  the  obligation 
imposed  upon  the  carrier  is,  to  some  ex- 
tent, qualified  because  of  the  fact  that 
the  passenger  must  be  held  to  assume 
certain  risks.  But  in  each  the  carrier  is 
obligated  to  exercise  toward  such  pas- 
senger that  high  degree  of  care  generally 
imposed  upon  it  with  respect  to  its 
patrons,  but  subject  to  the  limitations  or 
qualifications  mentioned." 

The  mere  fact  that  a  postal  clerk  was 
eating  his  lunch  at  the  time  he  was  in- 
jured by  another  car  being  run  against 
the  mail  car  as  it  was  standing  upon  a 
spur  track  was  not  inconsistent  with  the 
theory  that  he  was  required,  by  the 
postal  authorities,  to  remain  in  the  car 
while  it  was  on  the  spur  track,  and  that 
his  presence  there  was  with  the  knowl- 
edge and  consent  of  the  railroad  com- 
pany.   Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
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v.  Bir  (1914)  56  Ind.  App.  598, 105  N.  E. 
921,  7  N.  C.  C.  A.  114. 

Where  it  was  the  duty  of  the  carrier 
to  deliver  the  mail  from  its  depot  to  the 
postoffice,  and  it  was  the  end  of  the  mail 
clerk's  run,  so  that  the  government  re- 
quired him  to  accompany  such  mail  to 
the  postoffice,  the  relation  of  carrier  and 
passenger  continued  until  the  mail  was 
so  delivered,  and  the  carrier  owed  the 
clerk  the  duty  of  protection  from  the  as- 
sault and  abuse  of  its  servants,  and  was 
liable  to  him  for  a  breach  of  such  duty 
on  the  part  of  the  servant  who  was  car- 
rying the  mail.  Texas  &  P.  R.  Co.  v. 
Cassidy  (1911)  —  Tex.  Civ.  App.  — ,  137 
S.  W.  389. 

In  Southern  P.  R.  Co.  v.  .Schuyler 
(1913)  227  U.  S.  601,  57  L.  ed.  662,  43 
L.R.A.(N.S.)  901,  33  Sup.  Ct.  Rep.  277, 
affirming  (1910)  37  Utah,  581,  612,  109 
Pac.  458,  1025,  it  is  held  that  an  em- 
ployee in  the  railway  mail  service,  who 
in  good  faith,  and  with  the  consent  of 
the  carrier,  accepts,  when  off  duty,  free 
passage  in  interstate  transportation,  does 
not  forfeit  his  rights  to  the  benefit  of  a 
rule  of  the  local  law  which  charges  a 
carrier  with  the  duty  to  exercise  care  for 
the  safety  of  gratuitous  passengers,  be- 
cause his  gratuitous  carriage  may  have 
been  forbidden  by  the  Hepburn  Act, 
since  that  statute  fixes  the  penalty  for 
violation  of  its  provisions  by  declaring 
that  the  carrier  and  passenger  shall,  in 
such  cases,  be  deemed  guilty  of  a  misde- 
meanor punishable  by  fine. 

In  Louisville  &  N.  R.  Co.  v.  Dougherty 
(1916)  170  Ky.  10,  L.R.A.1916E,  467, 
185  S.  W.  114,  14  N.  C.  C.  A.  197,  an 
action  by  a  mail  clerk  for  illness  result- 
ing from  defendant's  failure  properly  to 
heat  a  railway  mail  car  after  its  arrival 
at  destination,  during  the  time  which  he 
remained  upon  the  car  assorting  mail,  it 
was  held  that  the  duty  to  furnish  heat 
grows  out  of  the  duty  to  postal  clerks  as 
passengers,  and  that  relation,  arising  out 
of  contract  with  the  government  implies 
consent  by  both  parties,  and  consent  of 
the  railroad  company  can  be  asserted 
only  with  reference  to  such  times  and 
places  as  it  has  knowledge,  either  ex- 
press or  implied,  of  the  presence  of  such 
clerks  in  the  cars;  and  it  was  error  to 
refuse  to  allow  the  railroad  company  t> 
prove  that  it  was  the  custom  for  the 
postal  employees  usually  to  leave  the  car, 
upon  that  run,  immediately  upon  its  ar- 
rival, and  that,  upon  such  occasions  as 
it  beeame  necessary  for  the  clerks  to  re- 
main in  the  car  thereafter,  it  was  cus- 
tomary to  notify  the  company  of  such 
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necessity;  and  it  would  be  reasonable  to 
permit  the  company,  under  such  circum- 
stances to  assume,  in  the  absence  of 
notice,  that  the  car  would  not  be  used 
after  its  arrival  at  the  terminal,  and 
therefore  that  it  would  be  unnecessary 
to  provide  heat  for  it. 

The  rule  as  to  a  railway  mail  clerk 
becoming  a  passenger  on  the  car  where 
his  duty  requires  him  to  work  is  the 
same  as  that  applicable  to  a  person  who 
intends  to  become  a  passenger  on  a  rail- 
way train,  the  relation  being  contractual 
and  the  assent  of  both  parties  neces- 
sary. So,  where  a  mail  clerk  attempted 
to  get  on  the  car  while  it  was  moving, 
and  after  it  had  gone  a  considerable  dis- 
tance from  the  place  where  it  stood 
every  night,  and  where  the  mail  clerks 
usually  got  on  it,  the  law  will  not  imply 
a  contract  by  the  railway  company  to 
assume  the  duty  of  a  carrier  of  passen- 
gers under  such  circumstances,  and  the 
company  will  not  be  liable  for  the  death 
of  the  clerk,  caused  by  striking  against 
an  obstruction  near  the  track.  Gemmill 
v.  Illinois  C.  R.  Co.  (1914)  186  DL  App. 
124. 

In  Virginian  R.  Co.  v.  Bell  (1913)  115 
Va.  429,  79  S.  E.  396,  Ann.  Cas.  1915A, 
804,  an  action  by  a  mail  clerk  for  in- 
juries received  by  the  closing  of  a  slid- 
ing door  when  the  brake  was  applied, 
due  to  the  car  being  placed  wrong  end 
forward  in  the  train,  and  to  failure  to 
have  a  hook  or  other  appliance  to  hold 
the  door  open,  together  with  the  sudden 
stopping  of  the  train  while  at  high  speed, 
it  was  held,  there  being  evidence  tend- 
ing to  show  that  plaintiff  knew  of  these 
things,  and  that  he  could  have  taken,  but 
did  not  take,  any  precaution  for  his  pro- 
tection at  the  time  he  was  injured,  that 
the  defendant  was  entitled  to  have  the 
question  of  contributory  negligence  sub- 
mitted to  the  jury;  but  that,  as  the  rela- 
tion which  the  plaintiff  bore  to  the  de- 
fendant imposed  upon  it  the  same  degree 
of  care  for  him  that  it  was  bound  to 
exercise  towards  its  other  passengers,  it 
was  incumbent  upon  the  carrier  to  see 
that  its  mail  car  was  furnished  with 
proper  appliances,  and,  if  it  failed  to  do 
so,  plaintiff  did  not  assume  the  risk  of 
defects  by  failing  to  notify  the  carrier 
of  them. 

The  duty  of  the  carrier  to  keep  mail 
cars  in  a  safe  condition  is  a  continuing 
one,  and  it  would  be  liable  for  injuries 
to  a  mail  clerk,  due  to  a  defect  in  the 
appliances  in  the  car,  although  such  de- 
fect was  caused  by  otner  mail  clerks  who 
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preceded  the  plaintiff  after  the  oar  left 
the  terminal^  but  before  it  reached  the 
point  where  plaintiff  began  his  run;  as, 
at  most,  plaintiff  would  only  be  responsi- 
ble for  his  own  act,  or  those  of  his  asso- 
ciate clerks  employed  with  him,  or  others 
having  access  to  the  car  after  he  en* 
tered  it.  Union  P.  R.  Co.  v.  Whitney 
(1912)  117  C.  C.  A.  392, 198  Fed.  784. 

Where  an  employee  df  the  carrier, 
vhile  engaged  in  cleaning  the  mail  car 
before  it  left  the  terminal,  removed  the 
iron  bar  across  the  door,  to  which  the 
mail  clerk  assented,  or  did  not  object, 
but  told  the  employee  to  be  sure  to  put 
it  back,  which,  however,  he  failed  to  do, 
and  as  a  result  the  mail  clerk  later  fell 
through  the  door  and  was  injured,  it  was 
held  that  the  employee  who  removed  the 
bar  was  not  acting  in  the  line  of  his 


duty,  and  if  plaintiff  saw  fit  to  rely  upon 
his  promise  to  replace  the  bar  he  did  so 
at  his  peril;  and,  although  plaintiff  was 
a  passenger,  he  was  not  entitled  to  re* 
coyer  for  the  injury.  Washington  &  O. 
D.  R.  Co.  v.  Carter  (1916)  117  Va.  424, 
85  S.  E.  482. 

However,  upon  a  second  trial  of  the 
above  case  evidence  was  introduced,  and 
apparently  believed  by  the  jury,  to  the 
effect  that  plaintiff  did  not  know  of  the 
removal  of  the  bar  from  the  door,  and 
that  he  approached  the  door  believing 
the  bar  to  be  in  place,  the  car  being 
dimly  lighted,  and  that  under  such  cir- 
cumstances he  was  not  guilty  of  con- 
tributory negligence,  and  was  entitled  to 
reeover  for  the  injuries  sustained. 
(1918)  —  Va.  — ,  95  S.  E.  464. 

R.  L.  S. 
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BERTHA  C.  WALTERS,  Respt., 

v. 

UNITED  GROCERY  COMPANY,  Appt. 

(—  Utah,  — ,  172  Pac.  473.) 

Food  —  unwholesomeness  —  liability  of 
seller. 

A  merchant  preparing  salad  for  sale  for 
immediate  use  as  food  is  liable  to  a  con- 
sumer, made  ill  because  of  the  unwholesome 
character  of  the  salad. 
For  other  cases,  see  Food,  in  Dig.  1-52  N.  B. 

(March  27,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Salt  Lake 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damaged  for  injuries 
alleged  to  have  been  caused  by  the  un- 
wholesomeness of  a  salad  sold  by  defend- 
ant to  plaintiff.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  B.  Stephens  and  James 
A.  Stump,  for  appellant: 

Defendant  was  not  an  insurer  of  the 
quality  of  the  food,  and  could  be  held  liable 
only  by  reason  of  negligence. 

Salmon  v.  Libby,  McNeil  &  Libby,  114 
111.  App.  258;  Farrell  v.  Manhattan  Market 
Co.  198  Mass.  271,  15  L.R.A.(N.S.)  884, 
126  Am.  St.  Rep.  436,  84  N.  E.  481,  15 
Ann.  Caa.  1076,  21  Am.  Neg.  Rep.  142; 
29  Cyc.  486;  Malone  v.  Jones,  91  Kan.  815, 

Note. —The  implied  warranty,  of  fitness, 
upon  sale  of  food,  is  treated  in  the  annota- 
tion following  Swank  v.  Battaglia,  L.R.A. 
1917F,  472,  and  the  earlier  notes  there  re- 
ferred to. 
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L.R.A.1915A,  328,  139  Pac.  387;  Pollock, 
Torts,  8th  ed.  p.  828;  Sheffer  v.  Willoughby, 
163  111.  518,  34  L.R.A.  464,  54  Am.  St.  Rep. 
483,  45  N.  E.  253;  Wiedeman  v.  Keller,  58 
111.  App.  382;  Hasbrouck  v.  Armour  &  Co. 
139  Wis.  357,  23  L.R.A.(N.S.)  876,  121 
N.  W.  157,  21  Am.  Neg.  Rep.  430;  Hunter 
v.  State,  1  Head,  160,  73  Am.  Dec.  164; 
Bigelow  v.  Maine  C.  R.  Co.  110  Me.  105, 
43  L.R.A.(N.S.)   627,  85  Atl.  396. 

Messrs.  Bagley  &  Ash  ton,  for  respond- 
ent. 

Gideon,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  company,  on  or  about  the 
12th  day  of  December,  1915,  was  engaged 
in  the  preparation  for  sale  and  vending 
to  the  public,  bakery  and  delicatessen  prod- 
ucts, such  as  meats,  salads,  and  foodstuffs 
of  divers  kinds,  at  Salt  Lake  City,  Utah. 
On  or  about  the  said  12th  day  of  Decem- 
ber the  plaintiff  purchased  from  the  de- 
fendant certain  prepared  foods,  to  wit, 
potato  salad  and  other  eatables,  for  im- 
mediate table  consumption.  That  such 
food  was  for  immediate  table  use  was 
known  to  the  defendant  at  the  time  of  sale. 
Shortly  thereafter,  at  their  noonday  meal 
of  the  same  day,  plaintiff  and  other  mem- 
bers of  her  family  partook  of  such  salad 
and  other  foods  so  purchased.  During  the 
afternoon  and  the  days  following  the  plain- 
tiff became  seriously  sick  and  was  confined 
to  her  bed,  as  the  result  of  eating  the 
potato  salad.  While  it  is  charged  in  the 
complaint  that  the  defendant  was  guilty 
of  negligence  in  the  preparation  of  such 
food,  that  question  was  withdrawn  from 
the  jury  by  the  court. 

The  defendant  answered,  denying  gener- 
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ally  the  allegations  of  the  complaint,  but 
admitted  that  on  the  date  in  question  the 
defendant  was  engaged  in  the  business 
charged  in  the  complaint.  At  the  close  of 
the  case  the  defendant  requested  the  court 
to  instruct  the  jury  that,  where  one  sells 
food  for  immediate  consumption,  he  must 
exercise  due  care  in  the  preparation  of  the 
foods  sold,  that  he  was  not  an  insurer  of 
the  quality  of  the  food,  and  could  be  held 
liable  only  by  reason  of  negligence.  The 
court  refused  that  instruction,  and  gave 
an  instruction  in  substance,  charging  the 
jury  that,  where  a  dealer  prepares  food  for 
sale  for  immediate  consumption,  he  im- 
pliedly represents  the  same  as  wholesome 
and  fit  for  human  consumption,  and  that 
if  they  found  that  the  dealer,  defendant 
herein,  sold  foods  as  fresh  to  its  customers 
which  at  the  time  were  stale  and  defective, 
and  injury  resulted,  the  plaintiff  would  be 
entitled  to  recover. 

The  matter  was  thus  submitted  to  the 
jury,  and  judgment  rendered  in  favor  of 
the  plaintiff,  and  from  that  judgment  de- 
fendant appeals. 

The  refusal  of  the  court  to  give  the 
requested  instructions,  and  giving  the  in- 
struction complained  of,  are  assigned  as 
error.  It  will  therefore  be  seen,  as  stated 
in  respondent's  brief,  that  the  "only  ques- 
tion of  law  involved  in  this  appeal  is  as 
to  whether  or  not  a  vender  of  food  for 
immediate  consumption  may  only  be  held 
liable  on  proof  of  negligence."  In  other 
words,  the  plaintiff  not  having  established 
that  the  defendant  was  guilty  of  negli- 
gence in  the  preparation  of  the  potato 
salad,  whether  the  fact  alone  that  the  salad 
was  stale  and  not  fit  for  human  consump- 
tion would  entitle  the  plaintiff  to  recover. 
There  seems  to  be  no  question  in  the  record 
but  the  eating  of  the  salad  caused  the 
sickness  of  the  plaintiff  as  well  as  other 
members  of  her  family. 

While  the  authorities  are  not  uniform, 
and  there  does  not  seem  to  be  any  well- 
defined  universal  rule  governing  the  liabil- 
ity of  vendors  in  the  sale  of  food  of  all 
kinds  for  human  consumption,  still  I  think 
it  is  fairly  deducible  from  the  adjudicated 
cases,  where  the  facts  are  such  as  in  the 
case  at  bar,  that  the  vendor  must  be  held 
liable,  when  injury  results  from  the  con- 
sumption of  such  food.  There  is  a  well- 
defined  line  of  cases  that  holds  that  retail 
dealers  in  selling  canned  goods  for  im- 
mediate use  are  not  liable,  unless  they 
can  be  charged  with  negligence  in  the  pur- 
chase of  such  food,  or  with  knowledge 
that  the  contents  were  unfit  for  human 
consumption.  Those  cases  are  determined 
upon  the  well-recognized  fact  that  the  deal- 
er  is   not   the   manufacturer   of   the  goods 


sold,  and  is  not  in  a  position  to  know 
the  contents  any  better  than  the  purchaser, 
neither  the  purchaser  nor  the  vendor  hav- 
ing had  any  opportunity  to  examine  and 
know  the  condition  of  the  goods,  contained 
in  the  cans  sold.  To  that  effect  are  the 
following  authorities:  Tomilson  v.  Ar- 
mour &  Co.  75  N.  J.  L.  748,  19  L-R.A.(N.S.) 
923,  70  Atl.  314;  Julian  v.  Laubenberger, 
16  Misc.  646,  38  N.  Y.  Supp.  1055;  Mazetti 
v.  Armour  &  Co.  75  Wash.  622,  48  L.R.A. 
(N.S.)  213,  135  Pac.  633,  Ann.  Cas.  1915C, 
140. 

But,  as  indicated,  the  weight  of  author- 
ity is  to  the  effect  that,  in  a  case  such  as 
the  one  under  consideration,  where  the 
seller  has  prepared  the  goods,  and  there 
is  nothing  in  the  appearance  of  the  goods 
or  the  odor  to  indicate  either  to  the  seller 
or  to  the  buyer  that  the  combination  i9 
not  fit  for  human  consumption,  the  seller 
is  liable.  The  opportunities  and  means  of 
knowing  the  contents  of  the  different  in- 
gredients that  go  to  make  up  the  salad, 
and  the  sources  from  which  such  ingredi- 
ents are  obtained,  are  exclusively  in  his 
possession  and  knowledge,  and  cannot  in 
any  way  be  known  to  the  purchaser.  True, 
the  food  was  seen  by  the  purchaser,  plain- 
tiff herein,  as  well  as  the  defendant;  but, 
as  stated,  there  was  nothing  about  its  ap- 
pearance to  indicate  its  impurity.  Not  only 
was  the  means  of  knowing  the  impurity 
of  the  food  within  the  knowledge  of  the 
compounder  and  seller  of  such  food  but  it 
seems  that  he  ought  to  be  charged  with  the 
responsibility  for  the  injury  resulting,  for 
the  reasons  indicated.  The  supreme  court 
of  Illinois,  in  Wiedeman  v.  Keller,  171  111. 
93,  49  N.  E.  211,  says;  "As  a  general 
rule,  we  think  the  decided  weight  of  author- 
ity in  the  United  States  is  that,  in  all 
sales  of  meats  or  provisions  for  immediate 
domestic  use  by  a  retail  dealer,  there  is  an 
implied  warranty  of  fitness  and  wholesome- 
ness  for  consumption," 

Mechem  on  Sales,  H  1356,  vol.  2,  while 
admitting  that  the  question  of  implied  war- 
ranty upon  a  sale  of  articles  for  food  seem* 
to  be  involved  in  some  uncertainty,  further 
states:  "It  is  practically  everywhere  agreed 
that,  where  a  dealer  or  ordinary  trader 
sells  goods  for  immediate  consumption  by 
the  buyer,  an  implied  warranty  arises  that 
the  goods  are  wholesome  and  fit  for  human 
food." 

See  alBo  Malone  v.  Jones,  91  Kan.  815, 
L.R.A.1915A,  328,  139  Pac.  387;  Bishop  v. 
Weber,  139  Mass.  417,  52  Am.  Rep.  715, 
1  N.  E.  154;  Craft  v.  Parker,  W.  &  Co.  96 
Mich.  245,  21  L.R.A.  139,  55  N.  W.  812. 

I  have  discussed  this  case  upon  the 
theory   of   an   implied  warranty  applicable 
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to  the  particular  facts  as  they  appear  in 
this  record.  Questions  of  fraud,  neglect, 
or  knowledge  of  the  impure  condition  of 
the  food  render  the  seller  liable  upon  a 
different  principle  or  rule  than  the  one 
upon  which  this  case  is  determined.   - 


It  follows  that  there  was  no  prejudicial 
error,  and  the  judgment  of  the  lower  court 
is  affirmed.     Respondent  to  recover  cost. 

Frick,  Ch.  J.,  and  McCarty,  Corfman, 
and  Thurman,  JJ.,  concur. 


WASHINGTON  SUPREME  COURT. 

( Department  No.  2.) 

PETER  GREGERSON,  Respt., 

v. 

PHENDC  FIRE  INSURANCE  COMPANY, 

Appt. 

(99  Wash.  639,  170  Pac.  331.) 

Insurance  —  adoption  of  standard  form 
of  policy  —  effect  on  rules  of  con- 
struction. 

The  adoption  by  the  legislature  of  a 
standard  form  of  insurance  policy  contain- 
ing a  provision  that  it  shall  be  void  if  the 
subject  of  insurance  is  a  building  on  ground 
not  owned  by  insured  does  not  change  the 
rule  that  failure  of  the  insurer  to  make 
inquiry  as  to  ownership  waives  such  pro- 
vision. 
For  other  cases,  see  Insurance,  V.  b,  S,  a,  in 

Dig.  1-52  N.  8. 

(January  30,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  favor   of   plaintiff  in   a   suit   on   a  fire 
insurance  policy.     Affirmed. 
The  facts   are   stated    in    the   opinion. 
Mr.  H.  T.  Granger,  for  appellant. 
Messrs.   Shorett,   McLaren,   A  Shorett 
and  Edward  R.  Taylor,  for  respondent: 

Note.  —  The  effect .  of  nonwaiver  agree- 
ment on  conditions  existing  at  inception  of 
policy  is  discussed  in  the  note  to  Gish  v. 
Insurance  Co.  of  N.  A.  13  L.R.A.(N.S.) 
827;  and  power  of  agents  to  bind  insurer  by 
oral  waiver  or  estoppel  in  pais,  as  to  for- 
feitures occurring  after  issuance  of  policy 
and  before  loss,  under  policies  of  insurance 
requiring  consent  or  waiver  to  be  in  writing, 
in  the  note  to  Industrial  Mut.  Indemnity 
Co.  v.  Thompson,  10  L.R.A.(N.S.)  1064. 
For  later  cases  see  L.R.A.  Digests  under 
the  title,  "Insurance,"  subtitle,  "Waiver; 
estoppel." 

For  parol  evidence  rule  as  to  varying  or 
contradicting  written  contracts,  as  affected 
by  the  doctrine  of  waiver  or  estoppel  as 
applied  to  policies  of  insurance,  see. note  to 
Haapa  v.  Metropolitan  L.  Ins.  Co.  16  L.R.A. 
(N.S.)    1165. 

For  other  notes  and  cases  on  estoppel  or 
waiver  of  insurer  see  L.R.A.  Indexes  and 
Digests  under  the  title,  "Insurance,"  sub- 
title, "Waiver  j  estoppel." 
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In  order  for  defendant  to  be  able  to 
assert  the  invalidity  of  its  policy  at  the 
time  it  was  issued  for  the  violation  of  any 
of  the  conditions  of  the  policy,  it  must  be 
shown  that  there  was  an  application  made 
by  the  insurance  company  and  misrepre- 
sentations made  on  the  part  of  the  insured. 

Dooly  v.  Hanover  F.  Ins.  Co.  16  Wash, 
155,  58  Am.  St.  Rep.  26,  47  Pac.  507 ;  Neher 
v.  Western  Assur.  Co.  40  Wash.  157,  82 
Pac.  166. 

An  act  of  the  legislature  which  provided 
for  an  insurance  commission,  to  fix  the 
policy  to  be  used  in  their  respective  states, 
was  unconstitutional,  as  being  a  delegation 
of  legislative  authority. 

CNeil  v.  American  F.  Ins.  Co.  166  Pa. 
72,  26  L.R.A.  715,  45  Am.  St.  Rep.  650, 
30  Atl.  943;  Anderson  v.  Manchester  F. 
Assur.  Co.  59  Minn.  182,  28  L.R.A.  609,  50 
Am.  St.  Rep.  400,  60  N.  W.  1095,  63  N.  W. 
241;  Dowling  v.  Lancashire  Ins.  Co.  92 
Wis.  63,  31  L.R.A.   112,  65  N.  W.  738. 

Ohadwlck,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  insurance  company  has 
appealed  from  a  judgment  of  $400,  interest, 
and  costs,  recovered  by  respondent  in  a 
suit  on  a  fire  insurance  policy.  The  case 
was  submitted  to  the  trial  judge  on  the 
pleadings  and  a  stipulation  as  to  the  facts. 
The  dwelling  covered  by  the  policy  was 
located  on  leased  ground,  and  that  fact, 
and  the  following  clause  in  the  insurance 
policy,  is  the  defense  relied  upon  by  the 
company:  "This  entire  policy,  unless  other- 
wise provided  by  agreement  indorsed  here- 
on, shall  be  void  ...  if  the  subject  of 
insurance  be  a  building  on  ground  not 
owned   by   the   insured  in   fee   simple." 

By  the  facts  admitted  in  the  stipulation! 
the  question  is  presented  whether  the  above 
clause  is  a  bar  to  a  recovery  when  the 
insured  made  no  representations,  oral  or 
written,  that  he  was  the  owner  of  the  land 
on  which  the  dwelling  was  situated,  and 
the  insurance  company  made  no  inquiries 
and  required  no  statement,  oral  or  written, 
as  to  the  ownership  of  the  land.  It  is 
also  admitted  that  the  insured  had  no 
notice  of  the  clause  in  question,  and  would 
not  have  accepted  the  policy  had  he  known 
of  it,  and  that  the  insurance  company  bad 
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no  knowledge  that  the  dwelling  was  Bitu- 
ated  on  leased  ground,  and  would  not  have 
issued  the  policy  had  it  known  that  fact. 

While  there  is  a  seeming  conflict  in  the 
decisions  as  to  whether  the  failure  of  an 
insurance  company  to  require  a  written 
application  or  to  make  inquiries  as  to  the 
insured's  title  bars  its  right  to  set  up 
the  clause  quoted  above  as  a  defense,  the 
question  is  no  longer  an  open  one  in  this 
state.  Dooly  v.  Hanover  F.  Ins.  Co.  16 
Wash.  155,  58  Am.  St.  Rep.  26,  47  Pac 
507,  and  Neher  v.  Western  Assur.  Co.  40 
Wash.  157,  82  Pac.  166.  Unless  these  de- 
cisions have  been  overcome  by  the  Insur- 
ance Code,  passed  by  the  legislature  in  1911 
(Rem.  Code,  chap.  45)  §  6059 — 106  of 
which  provides  for  the  use  of  the  insur- 
ance policy  form  known  as  the  "New  York 
Standaid,"  we  must  hold,  under  the  author- 
ity of  the  cases  cited,  that  in  the  absence 
of  fraud  on  the  part  of  the  insured,  that 
the  company,  by  accepting  the  risk  without 
making  any  inquiry  or  investigation  as  to 
whether  the  property  was  located  on  leased 
land,  is  deemed  to  have  waived  the  con- 
•  dition. 

Counsel  for  appellant  contends  that  the 
act  of  the  legislature  in  adopting  an  exclu- 
sive standard  form  of  fire  insurance  policy 
gave  it  the  effect  of  positive  law,  and  there- 
fore there  can  be  no  waiver  of  the  clause 
set  up  as  a  defense.  Counsel  cites  no 
authority  to  sustain  this  contention,  and 
from  an  examination  of  the  books  we  are 
convinced  that  where  it  has  been  urged 
the  courts  have  quite  generally  rejected 
it.  Chichester  v.  New  Hampshire  F.  Ins. 
Co.  74  Conn.  510,  61  Atl.  545  j  Kollitz  v. 
Equitable  Mut.  F.  Ins.  Co.  92  Minn.  234, 
99  N.  W.  892;  Straker  v.  Phenix  Ins.  Co. 
101  Wis.  413,  77  N.  W.  752;  John  Davis  & 
Co.  v.  Insurance  Co.  of  N.  A.  115  Mich. 
382,  73  N.  W.  393;  Reed  v.  Washington 
F.  &  M.  Ins.  Co.  138  Mass.  672;  Dunton  v. 
Westchester  F.  Ins.  Co.  104  Me.  372,  20 
L.R.A.(N.S.)  1058,  71  Atl.  1037,  14  R.  C. 
L.  932;  Vance,  Ins.  p.  430;  1  Cooley,  Ins. 
p.  630.  Cooley  says  in  his  work  on  Insur- 
ance: "The  fact  that  a  fire  insurance 
policy  is  a  standard  form  prescribed  by 
Btatute  does  not  alter  its  status  as  a  con- 
tract, which  must  be  construed  by  the  rules 
of  construction  usually  applied  to  insur- 
ance contracts."     Vol.  1,  p.  630. 

And  in  vol.  3,  p.  2610,  he  quotes  the 
following  from  Knaraton  v.  Manhattan  L. 
Ins.  Co.  140  Cal.  57,  73  Pac.  740:  "There 
is  no  good  reason  why,  if  in  the  face  of 
a  stipulation  in  a  policy  forbidding  it,  such 
condition  may  be  waived  by  parol,  a  pro- 
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vision  of  law  similar  in  effect  may  not  be 
equally  waived.  The  provision  of  the  Code, 
as  well  as  the  stipulation  for  a  forfeiture 
in  the  policy,  were  equally  matters  of  bene- 
fit to  the  company,  and  it  is  the  rule  that 
not  only  provisions  in  a  contract  may  be 
waived  by  the  party  for  whose  benefit  they 
are  inserted,  but  that  he  may  also  waive 
statutory,  and  even  constitutional,  provi- 
sions under  which  he  may  derive  a  benefit." 

The  provisions  in  the  standard  policy 
have  been  used  by  different  insurance  com- 
panies in  their  respective  policies  for  many 
years.  Their  meaning  and  effect  have  been 
the  subject  of  much,  judicial  inquiry,  and 
although  different  courts  have  announced 
different  rules,  they  have  become  fairly 
well  defined.  It  is  with  this  idea  that 
the  legislatures  of  this  state  and  of  other 
states  have  adopted  a  standard  form  of 
fire  insurance  policy.  The  intention  waa 
not  to  change  the  meaning  or  effect  of 
terms,  which  had  become  fairly  well  settled, 
but  was  to  combine  these  termB  in  a  stand- 
ard policy  for  the  sake  of  uniformity.  In 
Straker  v.  Phenix  Ins.  Co.  101  Wis.  413, 
77  N.  W.  752,  the  court  said :  "The  object 
of  such  statutes  was,  practically,  to  have 
but  one  form  of  policy,  instead  of  having 
a  different  form  for  each  company  doing 
business,  and  each  company  changing  its 
form  whenever  by  so  doing  it  could  escape 
the  consequences  of  any  new  decision  made 
by  the  court." 

In  Gazzan  v.  German  Union  F.  Ins.  Co. 
155  N.  C.  330,  71  S.  E.  434,  Ann.  Cas. 
1912C,  362,  the  court  quotes  the  following 
from  Vance  on  Insurance:  "This  conten- 
tion, however,  has  been  held  to  be  without 
merit,  for  the  terms  of  these  statutory 
policies  where  chosen  with  reference  to  the 
construction  given  by  the  precedent  cases 
to  similar  terms  in  other  policies,  and 
therefore  ought  to  be  regarded  as  being 
used  in  the  sense  of  their  previous  con- 
struction." 

See  also  Ramat  v.  California  Ins.  Co, 
95  Wash.  571,  164  Pac.  219,  and  Work- 
man v.  Royal  Exch.  Assurance,  96  Wash. 
559,  165  Pac.  488. 

What  we  have  said  indicates  that  the 
rule  laid  down  in  Dooly  v.  Hanover  F.  Ins. 
Co.  and  Neher  v.  Western  Assur.  Co.  supra, 
has  not  been  changed  by  the  legislative 
adoption  of  a  standard  form  of  policy,  and 
it  therefore  follows  that  the  judgment  of 
the  lower  court  must  be  affirmed. 

Ellis,  Ch.  J.,  and  Holcomb,  Morris, 
and  Mount}  JJ.,  concur. 
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v. 

FRANK  MUSSELMAN,  Appt. 

(—  Wash.  — ,  172  Pac.  346.) 

Criminal  law  —  continuance  —  to  pro- 
care  nonresident  witness. 
It  is  an  abuse  of  discretion  to  refuse  a 
continuance  to  enable  one  accused  of  mur- 
der to  procure  the  attendance  of  a  witness 
from  another  state  to  establish  the  defense 
of  insanity,  where  business  interfered  with 
his  attendance  at  the  time  set  for  trial  and 
he  gave  assurance  that  he  would  attend  at 
a  later  period. 

For  other  cases,  see  Appeal  and  Error,  VII. 
t,  2,  in  Dig.  1-52  N.  8. 

(April  23,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Okanogan 
County  convicting  him  of  murder  in  the 
first  degree.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  O'Connor,  for  appellant. 

Messrs.  Charles  A.  Johnson  and  A.  J. 
O'Connor,  for  the  State  c 

The  trial  court's  action  in  denying  a  mo- 
tion for  continuance  cannot  be  reviewed  for 
the  reason  that  the  application  was  based, 
on  the  part  of  the  defendant,  on  certain 
affidavits  which  are  not  made  a  part  of  it, 
or  certified  in  any  way  with,  the  statement 
of  facts. 

State  v.  Vance,  29  Wash.  486,  70  Pac  34; 
State  v.  Lee  Wing  Wah,  63  Wash.  294,  101 
Pac.  843. 

An  application  for  continuance  it  ad- 
dressed to  the  discretion  of  the  trial  judge, 
and  will  not  be  reviewed  except  for  a  clear 
abuse  of  that  discretion. 

State  v.  Brooks,  4  Wash.  328,  30  Pac. 
147;  State  v.  Murphy,  9  Wash.  204,  37 
Pac  420;  State  v.  Boyce,  24  Wash.  614, 
64  Pac.  719;  State  v.  Miller,  80  Wash.  75, 
141  Pac  293. 

Webster,  J^  delivered  the  opinion  of  the 
court: 

The  defendant  was  convicted  of  the  crime 
of  murder  in  the  first  degree  and  appeals. 
The  only  assignment  of  error  it  will  be 
necessary  to  notice  is  that  the  court  abused 
its  discretion  in  denying  appellant's  appli- 
cation for  a  continuance  upon  the  ground 
of  absent  witnesses.  The  facts  pertinent 
to  this  inquiry,  briefly  stated,  are  these: 

Note.  —  As  to  continuance  to  procure  wit- 
ness who  is  beyond  the  jurisdiction,  see  an- 
notation following  this  case,  post,  527. 
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On  July  12,  1917,  the  prosecuting  attorney 
of  Okanogan  county  filed  in  the  superior 
court  an  information  charging  that,  on 
July  6,  1917,  the  defendant  committed  the 
crime  of  murder  in  the  first  degree  by 
shooting  and  killing  Opal  Harmeson.  On 
the  same  day  the  appellant  was  arraigned 
and  entered  a  plea  of  not  guilty.  Being 
without  funds  the  appellant  was  unable  to 
employ  counsel,  and  the  court  appointed 
William  O'Connor,  Esq.,  to  represent  the 
accused  upon  the  trial  of  the  charge  con- 
tained in  the  information.  At  that  time 
the  cause  was  set  for  trial  on  August  8, 
1917.  In  the  meantime  Mr.  O'Connor,  with 
commendable  diligence  and  industry,  made 
a  careful  examination  of  the  case,  and  on 
August  6,  1917,  asked  and  obtained  leave  of 
court  to  interpose  the  statutory  plea  of 
mental  irresponsibility,  which  was  filed  on 
the  following  day.  On  August  6,  1917,  he 
applied  to  the  court  for  an  order  continu- 
ing the  trial  of  the  cause  to  November, 
1917,  for  the  purpose  of  enabling  the  de- 
fendant to  procure  material  and  necessary 
evidence  to  establish  the  plea  of  mental 
irresponsibility,  and  in  support  thereof  filed 
the  following  affidavit: 

"William  O'Connor,  being  first  duly  sworn, 
on  oath  deposes  and  says  that  he  is  the 
attorney  for  the  defendant  in  the  above- 
entitled  action,  that  the  defendant  cannot 
safely  proceed  to  trial  on  the  date  set,  to 
wit,  August  8,  1917,  on  account  of  the  ab- 
sence of  material  testimony.  Affiant  states 
that  he  was  appointed  to  defend  Frank 
Musselman  at  the  time  the  said  defendant ' 
was  arraigned,  and  that  said  defendant  is 
now  and  was  at  that  time  without  funds; 
that  the  defendant  was  a  resident  of  Dou- 
glas, North  Dakota,  and  was  in  the  state 
of  Washington  for  a  week  or  ten  days  prior 
to  the  time  the  crime  charged  was  com- 
mitted; that  said  defendant  was  arraigned 
upon  the  12th  day  of  July,  and  at  that 
time  the  trial  was  set  for  the  8th  day  of 
August,  1917;  that  at  that  time  this  affiant 
requested  that  the  trial  be  set  for  a  later 
date  in  order  to  give  this  affiant  more  time 
to  look  up  the  case  and  get  testimony,  and 
investigate  the  case;  that  this  affiant  com- 
menced at  once  to  write  to  relatives  and 
friends  of  the  defendant  in  an  effort  to 
ascertain  the  facts  surrounding  the  defend- 
ant and  the  deceased*  and  to  all  possible 
sources  from  which  information  might  be 
obtained  from  the  data  this  affiant  pos- 
sessed; that  this  affiant  is  satisfied  from 
the  data  obtained  and  from  observations 
that  the  defendant  is  insane,  and  has  en- 
tered a  plea  of  insanity  in  his  behalf;  that 
this  affiant  has  just  secured  some  of  this 
information  on  the  4th  day  of  August,  1917, 
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by  reason  of  the  fact  that  it  must  be  ob- 
tained by  correspondence  by  this  affiant. 
This  affiant  is  assured  that  if  said  cause 
is  continued  until  after  harvest  is  over  that 
Ettie  M.  Heath,  of  Douglas,  North  Dakota, 
will  appear  and  testify  in  behalf  of  the  de- 
fendant to  the  following  facts:  That  she 
has  known  defendant  all  his  life;  that  prior 
to  a  year  ago  the  defendant  was  energetic, 
cheerful,  and  liked  companionship  as  well 
as  the  average  man,  and  was  well  liked; 
that  during  the  past  year  the  defendant 
seemed  to  be  wholly  preoccupied  with  him- 
self; that  he  could  not  apply  himself  men- 
tally or  physically  as  he  used  to;  that  he 
became  gloomy  and  self-absorbed,  and 
seemed  to  be  studying  upon  something; 
that  he  avoided  companionship  and  kept  to 
himself,  and  seemed  to  be  absent-minded 
and  unable  to  fix  his  mind  and  attention 
upon  anything  for  any  length  of  time;  also 
that  she  has  been  informed  that  the  grand- 
mother of  the  defendant  went  insane;  that 
this  witness  cannot  come  on  account  of 
harvest,  but  has  assured  this  affiant  that 
she  will  come  voluntarily  at  a  later  date. 

"Affiant  is  assured  that,  if  said  cause  be 
continued  until  after  harvest  is  over,  O.  M. 
Heath,  of  Douglas,  North  Dakota,  will  ap- 
pear and  testify  in  behalf  of  the  defendant 
to  the  following  facts:  That  the  defend- 
ant, Frank  Mussel  man,  worked  for  him  and 
lived  with  his  family  for  years;  that  last 
year,  when  Frank  Musselman,  the  defend- 
ant, worked  for  a  neighbor,  he  saw  him 
very  often  up  until  about  the  27th  day  of 
June,  1917;  that  the  defendant  used  to  be 
cheerful,  energetic,  and  attentive  to  his 
work;  that  since  his  return  to  Douglas, 
North  Dakota,  from  Ralispel,  Montana, 
something  over  a  year  ago,  the  defendant 
became  morose;  absent-minded,  seemed  to 
have  lost  his  energy,  and  did  not  take  in- 
terest in  his  work  like  he  formerly  did; 
that  he  seemed  to  desire  to  be  alone,  and 
seemed  to  be  in  a  study  all  of  the  time,  and 
avoided  the  companionship  of  his  friends. 
Affiant  is  assured  that  this  witness  will  ap- 
pear voluntarily. 

"Affiant  is  assured  that,  if  said  cause  is 
continued  until  after  harvest,  which  will  be 
about  November,  1917,  about  three  months, 
that  G.  J.  Afdahl,  of  Douglas,  North  Da- 
kota, will  appear  voluntarily  and  testify  on 
behalf  of  the  defendant  to  the  following 
facts:  That  he  has  been  acquainted  with 
the  defendant  for  a  number  of  years;  that 
the  defendant  worked  for  him  last  year 
upon  his  farm;  that  he  saw  the  defendant 
frequently  last  year  and  the  spring  of  this 
year  up  to  the  time  the  defendant  left 
Douglas,  North  Dakota,  about  June  21, 
1917;  that  he  noticed  a  great  change  in  the  | 
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defendant  in  the  last  year  or  more;  that 
the  defendant  used  to  be  cheerful,  ener- 
getic, and  attentive  to  his  duties;  that 
during  the  past  year  the  defendant  was 
morose,  absent-minded,  seemed  to  have  lost 
his  energy,  and  was  not  attentive  to  his 
work  as  formerly;  that  he  seemed  to  desire 
to  be  alone,  and  seemed  to  be  in  a  study 
most  of  the  time,  and  acted  very  peculiar. 

"Affiant  believes  that,  if  said  cause  is 
continued  until  next  fall,  he  can  secure  the 
presence  of  the  defendant's  mother,  Mrs. 
J.  B.  Musselman,  who  resides  at  Burnt 
River  Pumping  Station,  Alberta,  Canada, 
who  will,  he  is  informed,  testify  that  the 
defendant's  grandmother  went  insane  and 
died  insane,  and  that  as  a  child  defendant 
had  convulsions;  that  the  last  heard  from 
his  mother,  she  was  quite  sick  with  shock. 

"Affiant  has  tried  to  secure  the  presence 
of  these  witnesses  for  the  8th  of  August, 
but  has  been  unable  to  do  so,  but  is  assured 
that  they  will  appear  later;  that  he  cannot 
secure  this  evidence  from  any  other  source, 
or  within  the  state  of  Washington  at  any 
time  from  any  source,  within  the  state  at 
this  time,  and  within  call  of  the  process 
of  the  court;  that  all  of  this  evidence  is 
very  material  on  the  question  of  the  insan- 
ity of  the  accused  at  the  time  of  the  com* 
mission  of  the  crime  charged,  and  it  would 
be  unsafe  for  defendant  to  go  to  trial  with- 
out it;  that  this  affiant  has  been  unable 
to  secure  this  evidence  elsewhere,  and  has 
no  other  evidence  to  cover  the  facts  set 
forth  and  covered  by  their  testimony.  All 
of  these  witnesses  have  never  been  within 
the  state  so  they  could  be  reached  by  sum- 
mons of  the  defendant,  and  that  the  facts 
are  part  of  the  chain  necessary  to  establish 
defendant's  plea." 

In  addition  thereto  counsel  for  defendant 
filed  separate  affidavits  of  all  the  persons 
named  as  witnesses  whose  evidence  he  de- 
sired to  obtain  in  support  of  the  plea  of 
insanity,  with  the  exception  of  appellant's 
mother.  These  affidavits  verify  the  state- 
ments made  in  counsel's  affidavit  as  to  the 
testimony  they  would  give  and  their  will- 
ingness to  appear  as  witnesses  upon  the 
trial  "if  subpoenaed  by  the  state  of  Wash- 
ington," in  the  event  the  cause  should  be 
continued  until  after  the  harvest  season  in 
North  Dakota. 

The  application  was  denied,  and  the  cause 
proceeded  to  trial  on  August  8,  1917,  as, 
originally  fixed  by  the  court.  Upon  the 
trial  the  killing  was  admitted,  the  sole  de- 
fense relied  upon  being  that  at  the  time 
of  the  shooting  the  defendant  was  insane 
and  legally  irresponsible  for  his  acts.  The 
only  witnesses  in  defendant's  behalf  were 
himself  and  Dr.  C.  W.  Lane,  who,  testify- 
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ing  as  an   expert   without   compensation, 
expressed  the  positive  opinion  that  appel- 
lant was  insane,  the  form  of  his  insanity 
being  paranoia.    While  I>r.  Lewis,  called  in 
behalf  of  the   state,   testified   that   in   his 
opinion  appellant   was   sane,   he   also   said 
that  his  opinion  might  be  materially  modi- 
fied if  he  knew  more  of  appellant's  history. 
It  will  require  no  argument  to  demon- 
strate that  the  evidence  which  it  is  said 
the  absent  witnesses  would  give  was  ma- 
terial, competent,  and  highly  important  to 
the  accused,  and  that  reasonable  diligence, 
under  the  peculiar  circumstances  which  con- 
fronted appellant's  counsel,  was  employed 
for  the  purpose  of  procuring  the  attend- 
ance of  the  witnesses.    If  the  action  of  the 
court  is  to  be  sustained,  it  must  be  so  upon 
the  ground   that   the  witnesses   were   not 
subject  to  the  compulsory  process  of  this 
state,  and  there  was  no  reasonable  proba- 
bility  that  they  would  be  present  if  the 
trial  of  the  cause  was  postponed.     The  re- 
quest of  the  defendant  was  not  an  unrea- 
sonable  one.     It  might  very  well  be  that 
witnesses  from  agricultural  districts  would 
be  willing  to  volunteer  their  presence  at  a 
time  when  they  could  do  so  without  great 
sacrifice,  when  they  would  not  be  willing 
to  appear   if  it  entailed  the  loss  of  their 
crops — a  condition  which  the  courts  ought 
to  understand  and  appreciate. 

The  spirit  of  our  institutions  is  such  that 
every  person  accused  of  crime  shall  have  a 
fair  and  reasonable  opportunity  of  prepar- 
ing his  defense  and  producing  in  court  the 
witnesses  upon  whose  testimony  he  relies 
for  an  acquittal.  This  rule  is  not  prompted 
by  any  undue  consideration  of  the  rights 
of  the  defendant  alone,  it  being  a  matter 
of  vital  importance  to  society  itself  that 
trials  be  fairly  conducted,  and  that  full 
means  of  preparation  be  granted  the  pris- 
oner to  the  end  that  punishment  shall  be 
visited  only  upon  the  guilty. 

With  reference  to  the  question  of  whether 
a  continuance  should  be  granted  upon  the 
ground  of  absent  witnesses  who  are  without 
the  territorial  jurisdiction  of  the  court,  the 
modern  rule  seems  to  be  that  the  mere  fact 
of  such  nonresidence  is  not  of  itself  a  suffi- 
cient reason  for  denying  a  postponement  of 
the  trial,  provided  it  is  made  to  appear  that 
there  is  reasonable  probability  of  such  wit- 
nesses being  produced  in  the  event  a  con- 
tinuance is  granted.  Mr.  Freeman,  in  his 
copious  note  to  the  case  of  Blackburn  v. 
State,  122  Am.  St.  Rep.  743,  treating  of  this 
subject,  says:  "When  a  witness  is  beyond 
the  jurisdiction  of  the  court,  it  is  not  error 
to  refuse  a  continuance  on  the  ground  of 
his  absence,  when  it  does  not  appear  that 
there  is  any  ground  to  expect  his  attend- 


ance in  future.  Upon  this  general  proposi- 
tion there  is  no  conflict  of  opinion,  but 
whether  a  continuance  should  be  denied 
merely  because  an  absent  witness  resides 
out  of  the  state,  and  is  therefor  not  amen- 
able to  process,  is  a  question  which  seems 
to  have  given  the  trial  courts  a  good  deal 
of  trouble,  some  judges  being  of  opinion 
that  they  had  no  discretion  under  such  cir- 
cumstances, but  that  the  continuance  must 
be  denied.  This,  however,  is  a  mistake,  for, 
as  we  shall  see,  the  granting  of  a  continu- 
ance is  as  much  within  the  discretion  of  the 
trial  court  when  the  absent  witness  is  a 
nonresident  or  temporarily  out  of  the  state 
as  if  he  was  in  the  state.  In  both  in- 
stances, the  only  question  to  be  considered 
is  the  probability  of  securing  his  testimony 
at  a  future  trial  if  the  case  is  continued." 

In  6  R.  C.  L.  at  page  559,  it  is  said: 
"The  general  rule  is  that  a  continuance  will 
not  be  granted  unless  it  is  shown  that  the 
testimony  of  the  witness  whose  presence  is 
desired  can  in  all  probability  be  secured  at' 
a  future  trial.  Under  this  rule  a  continu- 
ance has  been  properly  denied  where  the 
witness  was  beyond  the  jurisdiction  of  the 
court,  and  not  subject  to  its  process.  The 
mere  fact  that  a  witness  is  in  another  state, 
and  therefore  not  amenable  to  the  process 
of  the  court,  should  not,  however,  be  con- 
clusive of  this  question.  The  granting  of  a 
continuance  is  as  much  in  the  discretion 
of  the  court  where  the  absent  witness  is 
a  nonresident  or  temporarily  out  of  the 
state  as  where  he  is  in  the  state.  The  in- 
quiry in  either  case  is  the  same.  Are  there 
reasonable  grounds  to  believe  that  the  pres- 
ence of  the  witness  will  be  had  if  the  case 
is  continued?  But,  naturally,  if  a  witness 
is  beyond  the  jurisdiction  of  the  court,  and 
it  does  not  appear  that  there  is  any  ground 
to  expect  his  attendance  in  the  future,  a 
continuance  on  the  ground  of  his  absence 
will  be  denied. 

In  White  v.  Com.  80  Ky.  482,  Judge 
Hines,  delivering  the  opinion  of  the  court, 
said:  "Whether  the  witness  is  a  resident 
of  the  state  or  nonresident  and  absent  from 
the  state,  the  inquiry  in  either  case  is  the 
same:  Is  the  evidence  material,  has  dili- 
gence been  used  to  secure  his  attendance, 
and  are  there  reasonable  grounds  to  believe 
that  the  presence  of  the  witness  will  be 
had  by  a  continuance?  The  question  is  not 
whether  the  court  can  enforce  the  attend- 
ance, because,  if  that  were  true,  a  continu- 
ance could  not  be  had  on  account  of  the 
absence  of- a  citizen  of  this  state,  who  was 
at  the  time  within  the  jurisdiction  of  an- 
other sovereignty.  In  neither  case  could 
coercive  process  be  applied.  The  right  to  a 
continuance   in   either   case   would  depend 
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upon  the  probabilities  of  the  witness  com- 
ing within  or  submitting  himself  to  the 
jurisdiction  of  the  court." 

In  Brown  v.  State,  65  Ga.  332,  Chief  Jus- 
tice Jackson,  speaking  to  this  question, 
observed:  "Whilst  therefore  the  general 
rule  is  that  cases  will  not  be  continued  for 
absence  of  witnesses  outside  the  reach  of 
the  compulsory  process  of  the  court,  yet 
where  there  has  been  no  lack  of  diligence, 
where  witness  has  promised  to  attend,  where 
the  testimony  is  of  great  materiality, 
where  the  application  is  not  made  for  delay, 
but  there  is  a  reasonable  expectation  that 
the  testimony  will  be  on  hand  within  a 
reasonable  time,  the  case  should  be  either 
continued  for  the  term  or  postponed  to  a 
day  certain,  so  as  to  give  the  defendant  an 
opportunity  of  procuring  the  witness." 

Does  the  record  here  disclose  that  there  is 
reasonable  probability  that  the  absent  wit- 
nesses, or  some  of  them,  will  appear  and 
•  testify  if  they  are  afforded  a  reasonable 
opportunity  of  doing  so?  The  very  fact 
that  the  absent  witnesses  were  sufficiently 
interested  to  make  the  affidavits  is  some 
indication  of  their  willingness  to  testify. 
If  it  were  not  for  the  clause,  "if  subpoenaed 
by  the  state  of  Washington,"  inserted  in 
the  several  affidavits,  we  would  have  no 
hesitancy  in  saying  that  there  was  a  rea- 
sonable probability  that  the  witnesses 
would  appear  and  testify.  If  a  literal  con- 
struction is  placed  upon  that  language,  it  is 
perfectly  plain  that  the  absent  witnesses 
have  conditioned  their  coming  to  the  state 
upon  terms  which  it  is  impossible  to  meet. 
Palpably  the  state  of  Washington  cannot 
effectively  subpoena  witnesses  in  the  state 
of  North  Dakota.  We  do  not  deem  it  fair, 
however,  to  separate  these  words  from  the 
body  of  the  affidavits  and  attach  all -con- 
trolling significance  to  them,  and  ignore  the 
remainder  of  the  affidavits.  It  seems  plain 
that  the  witnesses  intend  to  come  under 
some  reasonable  conditions.  We  think  the 
words  were  inserted  for  the  purpose  of  in- 
dicating that  the  witnesses  desired  to  be 
assured  of  receiving  their  legal  fees  and 
allowances;  and,  if  they  volunteer  to  come 
to  the  state,  they  will'be  entitled  to  mileage 
from  the  point  where  they  cross  our  border, 
together  with  witness  fees  during  their  at- 
tendance upon  the  court.  If,  however,  it  be 
assumed  that  these  witnesses  would  not 
come  to  this  state  unless  their  entire  ex- 
penses were  paid,  the  appellant  has  had  no 
reasonable  opportunity  of  communicating 
with  his  relatives  and  friends  looking  to 
the  securing  of  funds  for  that  purpose. 

Let  it  be  remembered  that  the  appellant 
is  a  stranger  within  our  gates.  No  one 
subject  to  the  compulsory  process  of  the 
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courts  of  Washington,  save  the  relatives 
of  the  deceased  girl,  know  anything  con- 
cerning the  life  and  history  of  the  accused. 
All  of  these  facts,  however,  are  peculiarly 
within  the  knowledge  of  appellant's  mother, 
and  surely  no  court  would  be  justified  in 
assuming  that  she  would  fail  her  son  in 
this  the  hour  of  his  extremity. 

We  cannot  overlook  the  fact  that  the 
accused  was  forced  to  trial  with  unusual 
haste,  only  twenty -five  days  elapsing  be- 
tween the  date  counsel  was  appointed  to 
defend  him  and  the  beginning  of  the  trial. 
The  state  of  Washington,  in  the  enforce- 
ment of  its  criminal  laws,  does  not  demand 
any  victims,  and  before  this  court  should 
put  the  seal  of  its  approval  upon  a  convic- 
tion of  one  accused  of  a  heinous  crime,  as 
the  result  of  a  trial  wherein  he  was  denied 
all  opportunity  of  presenting  evidence  upon 
the  single  and  vital  issue  in  the  case,  it 
should  pause  and  seriously  consider.  It 
seems  to  be  more  in  keeping  with  the 
orderly  and  wholesome  administration  of 
justice  to  afford  the  accused  a  fair  chance 
of  presenting  his  case  and  procuring  Ms 
witnesses,  than  to  indulge  in  finespun  the- 
ories or  speculations  as  to  whether  such 
course  will  avail  him  anything. 

While  the  matter  of  granting  continu- 
ances because  of  the  absence  of  witnesses  is 
largely  within  the  sound  discretion  of  the 
trial  court,  and  as  a  general  proposition  its 
ruling  will  not  be  disturbed,  except  in  cases 
where  manifest  injustice  has  resulted,  yet 
it  is  the  duty  of  appellate  courts  to  reverse 
such  rulings  in  cases  where  a  fair  trial  has 
been  denied.  As  said  by  Cobb,  J.,  in  Ryder 
v.  State,  100  Ga.  528,  38  L.  R.  A.  721,  62 
Am.  St.  Rep.  334,  28  S.  E.  246:  *W.  L. 
Ryder  was  indicted  for  the  offense  of  mur- 
der. His  defense  was  that  he  did  not 
commit  the  homicide  charged  in  the  indict- 
ment, and  that,  if  he  did,  he  was  insane  at 
the  time  the  killing  was  done.  ...  In  a 
case  like  the  present,  where  there  has  been 
a  shocking  homicide,  and  where  there  can 
be  scarcely  a  doubt  that  the  accused  com- 
mitted it,  although  he  does  not  expressly 
so  admit  in  his  plea,  the  defense  mainly 
relied  on  being  that  of  insanity  at  the  time 
of  the  killing,  it  was  depriving  the  accused 
of  a  very  great  right  when  he  was  forced 
to  trial  in  the  absence  of  these  four  wit- 
nesses, who  knew  the  facts  that  were  ma- 
terial to  his  defense,  and  whose  presence 
was  important  to  the  proper  determination 
of  the  issue." 

While  we  are  loath  to  disturb  the  verdict, 
we  are  forced  to  the  conclusion  that  the 
learned  trial  court  abused  its  discretion  in 
denying  appellant's  application  for  a  con- 
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tinuanee,  and  because  of  this  error  the 
judgment  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial  at  such  reasonable 
time  hi  the  future  as  will  afford  appellant 


a  fair  opportunity  of  having  his  witnesses 

present. 

Ellis,  Ch.  J.,  and  Parker  and  Main,  J  J., 
concur. 


Annotation 


Continuance  to  procure  witness  who  is  beyond  the 

jurisdiction. 


la  general. 

The  refusal  of  a  continuance  sought 
because  of  the  absence  of  a  witness  is 
within  the  discretion  of  the  trial  court, 
where  the  witness  is  beyond  the  jurisdic- 
tion of  the  court.  Quayle  v.  State  (1917) 
—  Ariz.  — ,  165  Pac.  311;  Hamilton  v. 
State  (1905)  62  Ark.  543,  36  S.  W. 
1054;  Livingston  v.  Cooper  (1886)  22 
Fla.  292;  Brown  v.  State  (1880)  65  Ga, 
332;  State  v.  Nicholson  (1859)  14  La. 
Ann.  98;  State  v.  Hawthorn  (1914)  134 
La.  979,  64  So.  873. 

Ordinarily,  it  will  not  be  considered 
error  to  refuse  a  continuance  where  the 
witness  is  in  another  state  and  therefore 
not  subject  to  the  process  of  the  court. 
Hays  v.  State  (1915)  16  Ga,  App.  20,  84 
S.  E.  497. 

And  in  State  v.  Nash  (1893)  45  La, 
Ann.  1137,  13  So.  732,  the  court,  in  sus- 
taining a  refusal  to  grant  a  continuance 
for  the  purpose  of  enabling  defendant  to 
procure  witnesses  who  were  nonresidents 
of  the  state,  but  had  promised  to  attend, 
said:  "It  would  be  a  most  unusual  pro- 
ceeding to  continue  the  case  for  the  pur- 
pose of  allowing  the  defendants  to  com- 
municate with  absent  witnesses  to  ascer- 
tain if  their  voluntary  attendance  could 
be  obtained.  Defendants  in  criminal 
cases  could  multiply  absent  witnesses  at 
each  succeeding  term  and  impose  upon 
the  indulgence  of  the  court  and  thus  in- 
definitely postpone  the  trial.  But  this  is 
a  matter,  when  the  witnesses  are  beyond 
the  jurisdiction  of  the  court,  for  the  ex- 
ercise of  discretion  by  the  trial  judge. 
There  is  no  legal  right  for  a  case  to  be 
postponed  on  such  a  showing,  and  a  re- 
fusal to  grant  the  delay,  even  in  a  meri- 
torious case,  would  not  authorize  us  to 
review  the  discretion  exercised  by  the 
trial  judge." 

In  People  v.  Judah  (1823)  2  Wheeler, 
C.  C.  (N.  Y.)  26,  the  court  overruled  a 
motion  for  a  continuance  because  of  the 
absence  of  witnesses  who  were- in  other 
states,  stating  that,  as  process  from  the 
courts  could  not  compel  the  attendance 
of  such  witnesses,  the  affidavit  presented 
no  sufficient  grounds  for  a  continuance. 

Where  a  witness  was  out  of  the  state 
and  had  never  been  summoned,  and  the 
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defense  was  devoid  of  merit,  there  was 
no  reason  for  the  judge  granting  a  con- 
tinuance for  procuring  the  attendance  of 
such  witness.  Main  v.  Com.  (1891)  12 
Ky.  L.  Rep.  346,  17  S.  W.  206. 

A  trial  should  not  be  postponed  to 
allow  a  defendant  to  locate  a  refugee 
from  justice  and  ascertain  what  he 
knows  about  the  case.  Covington  v. 
O'Meara  (1909)  133  Ky.  762,  119  S.  W. 
187. 

But,  while  process  for  a  witness  out- 
side the  jurisdiction  of  the  court  would 
be  useless,  .and  would  not  be  issued,  and 
a  commission  to  take  testimony  could  be 
granted  in  a  criminal  case  only  by  con- 
sent, the  court  has  power  to  continue  a 
case  from  time  to  time  to  allow  oppor- 
tunity to  procure  the  attendance  of  wit- 
nesses who  may  be  out  of  the  state,  in 
behalf  of  accused,  and  the  exercise  of 
this  power  might  have  the  effect  of  in- 
ducing the  state's  solicitor  to  consent  to 
the  taking  ojf  the  deposition;  but  this 
power  should  not  be  exercised  for  this 
purpose  except  upon  a  strong  showing 
that  justice  could  not  be  otherwise  sub- 
served. State  v.  Murphy  (1896)  48  S.  O. 
1,  25  S.  E.  43.  See  also  State  v.  Bowen 
(1827)  4  M'Cord,  L.  (S.  0.)  254. 

"Whether  the  witness  is  a  resident  of 
the  state,  or  nonresident  and  absent 
from  the  state,  the  inquiry  in  either  case 
is  the  same:  Is  the  evidence  material, 
has  diligence  been  used  to  secure  his  at- 
tendance, and  are  there  reasonable 
grounds  to  believe  that  the  presence  of 
the  witness  will  be  had  by  a  continu- 
ance f"  White  v.  Com.  (1882)  80  Ky. 
480. 

So,  where  there  was  evidence  of  the 
materiality  of  the  evidence  expected  to 
be  given  by  the  absent  witness,  where 
reasonable  diligence  had  been  used  to 
secure  his  attendance,  and  reasonable 
ground  shown  for  believing  that  his 
presence  could  be  had  by  a  postponement 
or  a  continuance,  it  was  error  to  refuse 
such  continuance  on  the  sole  ground  that 
the  witness  was  a  nonresident  of  the 
state.    Ibid. 

And  where  defendant  has  not  exer- 
cised the  proper  diligence,  and  fails  to 
show  that  the  witness  will  return  within 
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a  reasonable  time,  it  is  not  reversible 
error  to  refuse  a  continuance,  especially 
when,  in  the  opinion  of  the  trial  judge, 
the  testimony  of  the  witness  would  be 
merely  cumulative,  and  not  material. 
State  v.  Reeves  (1911)  129  La.  714,  56 
So.  648. 

Where  the  absent  witnesses  were  non- 
residents of  the  state,  and  the  county 
attorney  consented  and  agreed  that  the 
facts  set  out  in  the  application  for  con- 
tinuance should  be  read  in  evidence  as 
the  deposition  of  the  absent  witnesses,  in 
so  far  as  the  testimony  offered  was  com- 
petent, a  continuance  was  properly 
denied.  Maddox  v.  State  (1914)  10 
Okla.  Crim.  Rep.  569,  139  Pac.  994. 

Where  an  application  is  made  for  a 
continuance  on  the  ground  of  an  absent 
party  to  an  action,  who  is  also  a  material 
witness  in  the  trial  of  the  case,  the  ap- 
plication stands  upon  a  different  footing 
from  one  based  upon  the  absence  of  wit- 
nesses who  were  not  parties,  arid  where 
it  appeared  from  an  uncontradicted  affi- 
davit of  a  physician  that  one  of  the  par- 
ties whose  testimony  was  absolutely 
essential  to  a  defense  was  obliged  to 
leave  the  state,  because  of  the  condition 
of  her  health,  shortly  before  the  trial  of 
the  case,  a  continuance  should  have  been 
granted  to  secure  the  presence  or  deposi- 
tion of  the  party.  Strom  v.  Toklas 
(1914)  78  Wash.  223,  138  Pac.  880. 

It  was  an  abuse  of  discretion  to  refuse 
a  continuance  to  a  defendant  in  a  civil 
action,  who  was  the  only  witness  to  his 
defense  and  who  in  search  of  health  had 
journeyed  to  Europe,  from  whence  he 
would  return  in  two  months,  the  case 
having  been  marked  on  the  court's  calen- 
dar for  two  years  without  having  been 
brought  to  trial  by  plaintiff.  Betts 
Spring  Co.  v.  Jardine  Mach.  Co.  (1914) 
23  Cal.  App.  705,  139  Pac.  657. 

Nature  of  testimony  sought. 

It  was  not  error  to  refuse  to  postpone 
a  criminal  trial  until  the  deposition  of  a 
nonresident  alienist,  based  upon  hypo- 
thetical questions,  could  be  obtained  in 
support  of  a  plea  of  insanity.  People  v. 
Buck  (1907)  151  Oal.  667,  91  Pac.  529. 

And  it  was  not  error  to  refuse  a  con- 
tinuance where  the  purpose  for  which 
the  testimony  of  nonresident  witnesses 
was  desired  was  to  prove  the  character 
of  defendant  and  that  of  the  person 
whom  he  killed,  both  of  whom  had  been 
residents  of  the  state  for  a  considerable 
period,  it  not  appearing  necessary  to 
send  to  another  state  to  obtain  witnesses 
to  show  their  character.  Allison  v.  State 
(1905)  74  Ark.  444,  86  S.  W.  409. 
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Where  the  only  material  testimony  for 
the  production  of  which  the  continuance 
was  sought  was  the  age  of  the  prosecut- 
ing witness,  and  it  was  not  shown  why  it 
was  necessary  to  send  outside  the  state 
for  witnesses  to  prove  her  age,  she  hav- 
ing been  born  and  reared  in  the  state,  a 
continuance  was  refused.  Renfroe  v. 
State  (1907)  84  Ark.  16,  104  S.  W.  542. 

And  where  the  witness  was  in  another 
state,  and  at  a  former  trial  he  had  testi- 
fied for  the  prosecution  and  was  at  that 
time  unfriendly  to  defendant,  and  there 
was  nothing  to  show  that  this  unfriendly 
feeling  toward  defendant  did  not  still 
exist,  or  to  induce  the  belief  that  the 
witness  could  have  been  procured  by  the 
next  term  of  court,  and  the  testimony 
expected  of  him  would  be  largely  cumu- 
lative, a  continuance  was  properly  de- 
nied. Kennedy  v.  Com.  (1880)  78  Ky. 
447. 

Diligence  in  procuring  testimony. 

When  a  party  knew  that  his  witness 
was  about  to  leave  the  countrv,  it  was 
his  duty  to  take  his  deposition,  and  if  he 
failed  to  do  so,  and  knows  to  what  place 
the  witness  has  gone,  he  ought  to  obtain 
a  commission  without  loss  of  time,  and 
endeavor  to  get  it  executed.  If  the  wit- 
ness departed  without  the  knowledge  of 
the  party  that  he  intended  to  do  so,  and 
he  is  ignorant  to  what  part  of  the  world 
he  has  gone,  the  party  is  entitled  to  a 
reasonable  indulgence,  but  he  is  not  to 
remain  inactive,  indulging  himself  in 
suppositions  that  the  witness  will  return 
before  he  is  wanted.  King  of  Spain  v. 
Oliver  (1816)  Pet.  C.  C.  217,  Fed.  Cas. 
No.  7,812. 

In  a  civil  case,  where  a  witness  resides 
beyond  the  jurisdiction  of  the  court,  a 
party  has  no  right  to  rely  upon  the 
promise  of  such  witness  to  attend  the 
trial,  but  should  take  his  deposition. 
State  Bank  v.  Western  U.  Teleg.  Co. 
(1914)  19  N.  M.  211,  L.R.A.1915A,  120, 
142  Pac.  156. 

The  testimony  of  a  nonresident  wit- 
ness should  have  been  taken  by  the  de- 
fendant before  the  sitting  of  the  court, 
and  the  absence  of  the  witness  from  the 
trial  was  no  ground  for  a  continuance. 
Christian  &  C.  Co.  v.  Dantzler  Lumber 
Co.  (1900)  78  Miss.  74,  28  So.  788. 

In  Gladden  v.  State  (1870)  13  Fla. 
623,  it  is  held  that  a  continuance  will  not 
be  granted  upon  an  application  showing 
that  the  witness  is  beyond  the  process  of 
the  court,  unless  the  prisoner  has  had 
no  time  to  prepare  the  defense. 

In  the  following  cases  it  was  held  that 
a  continuance  was  properly  denied  be- 
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cause  of  failure  of  the  party  to  exercise 
due  diligence  in  procuring  the  testimony : 
— where  the  judge  had  previously  in 
vacation,  upon  application  of  defendant, 
made  an  order  allowing  him  to  take  the 
deposition  of  the  witnesses,  and  one  de- 
position was  taken  pursuant  to  the  order, 
Rucker  v.  State  (1905)  77  Ark.  23,  90 
S.  W.  151 ; 

— where  the  witness  was  communicated 
with  by  telephone,  and  refused  to  attend 
on  account  of  the  inability  to  get  some 
one  to  take  his  place  at  his  work,  and 
defendant  had  had  abundant  time  to 
take  his  deposition  and  could  have  done 
so,  but  preferred  to  take  chances  on  his 
personal  attendance  at  the  trial,  Chicago, 
R.  I.  &  P.  R.  Co.  v.  Harris  (1912)  103 
Ark.  509, 147  S.  W.  459 ; 

— where  no  excuse  whatever  was 
shown  for  the  nonattendance  of  a  non- 
resident witness  at  the  trial,  and  no  testi- 
mony was  given  tending  to  show  that  he 
could  be  procured  at  the  next  term  of 
court  if  the  case  was  continued,  and  an- 
other nonresident  was  shown  by  a  certifi- 
cate of  a  physician  to  be  ill,  but  it  was 
not  shown  that  his  voluntary  attendance 
at  court  could  have  been  procured,  and 
his  deposition  might  have  been  taken 
under  a  statute,  and  no  excuse  for  not 
doing*  so  was  shown,  and  the  court  offered 
to  permit  the  defendant  to  read  the  affi- 
davits of  both  of  these  witnesses  taken 
by  his  attorney  some  time  prior  to  the 
trial,  Bruder  v.  State  (1913)  110  Ark. 
402,  161  S.  W.  1067; 

— "where  over  a  month  elapsed  be- 
tween the  filing  of  defendant's  answer 
and  his  application  for  a  continu- 
ance to  take  the  testimony  of  a  witness 
in  New  York,  during  which  time  no  at- 
tempt was  made  to  sue  out  a  commission 
for  the  purpose,  Pierson  v.  Holbrook 
(1852)  2CaL598; 

— where  the  witness  had  testified  on 
a  former  trial,  and  was  within  the 
jurisdiction  a  few  days  before  the 
second  trial,  and  defendant  relied  on 
his  promise  to  return  and  took  no  pains 
to  secure  his  testimony  by  deposition  or 
otherwise,  although  he  caused  a  sub- 
poena to  be  issued,  which  was  not  served, 
it  not  appearing  whether  it  was  issued' 
before  or  after  the  departure  of  the  wit- 
ness, but  the  inference  from  all  the  facts 
and  circumstances  stated  being  that  it 
was  issued  after  the  witness  had  left  the 
jurisdiction  of  the  court,  Frank  v.  Brady 
(1857)  8  OaL  47; 

— where  by  statute  depositions  of 
witnesses  residing  outside  the  state  are 
not    admissible,    and    defendant's    affi- 
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davit  for  a  continuance  stated  that 
he  was  informed  and  believed  that 
either  the  attendance  of  the  witnesses  or 
their  depositions  could  be  obtained  for 
the  next  term  of  court,  without  stating 
the  nature  and  particulars  of  the  infor- 
mation upon  which  he  based  his  belief 
that  their  appearance  could  be  secured, 
People  v.  Francis  (1869)  38  CaL  183; 

— where  a  witness  lived  in  another 
state  and  had  promised  defendant  to  at- 
tend court,  as  the  defendant  was  bound  to 
take  out  his  commission  under  which  the 
deposition  of  the  witness  could  have 
been  taken,  and  if  he  chose  to  trust  the 
promise  of  the  witness  and  neglect  to 
take  a  commission,  he  did  so  at  his  own 
risk,  Parrish  v.  Gardner  (1822)  3  Harr. 
(DeL)  495; 

— where  the  affidavit  for  a  continu- 
ance did  not  state  that  plaintiff  could 
not  prove  the  same  matter  by  other 
witnesses,  and  it  appeared  that  the  resi- 
dence of  the  witness  was  not  known, 
though  he  lived  outside  the  state,  and 
the  action  was  originally  commenced 
some  years  previously  and  had  twice 
been  tried  in  the  court  below,  so  that 
plaintiff  had  some  years  in  which  to  dis- 
cover the  residence  of  the  witness  and 
plenty  of  time  within  which  to  secure 
his  evidence  by  commission  or  otherwise, 
Livingston  v.  Cooper  (1886)  22  Fla,  292; 

— where  the  witnesses  were  residents  of 
another  state,  and  defendant's  affidavit 
showed  that  he  knew  of  them  and  the 
alleged  facts  that  he  expected  to  prove 
for  several  months  prior  to  the  trial  and 
that  he  gave  their  names  to  his  attorney, 
who,  however,  was  indicted  and  dis- 
barred from  practice,  and  failed  and 
neglected  to  have  their  depositions  taken, 
and  the  facts  expected  to  be  proved  by 
them  were  testified  to  by  other  witnesses, 
so  that  their  evidence  would  have  been 
merely  cumulative,  Surrency  v.  State 
(1904)  48  Fla.  59,  37  So.  575; 

— where  a  continuance  had  once  been 
granted  because  the  witness  had  removed 
from  the  state  in  which  he  was  supposed 
to  be,  and  about  six  months  had  inter- 
vened between  that  continuance  and  the 
present  application,  within  which  time  no 
effort  had  been  made  to  get  his  testimony, 
except  that  counsel  had  continued  to 
make  inquiry  as  to  his  residence,  they 
having  learned  the  parish  in  which  he  re- 
sided in  Louisiana,  but  not  the  place  of 
his  residence,  as  they  should  have  sued 
out  a  commission  and  forwarded  it  to 
that  place  and  parish,  Moody  v.  Davis 
(1851)  10  Ga.  403; 

. — where    the    testimony    of   the    ab- 
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Bent  witness  might  have  been  taken  by 
interrogatories,  but  was  not,  and  the 
party  had  relied  upon  the  promise  of  the 
witness  to  attend  court,  and  offered  as 
an  excuse  for  his  nonattendance  that  he 
had  been  hindered  by  illness,  Rome  R. 
Co.  v.  Barnett  (1894)  94  Ga.  446,  20 
B.  E.  355; 

— where  a  year  and  a  half  had 
elapsed  after  the  commencement  of  the 
suit,  and  the  parties  failed  to  show  by 
affidavit  any  reason  why  they  had  not 
procured  the  witness's  deposition  as 
they  had  a  right  to  do,  the  parties  hav- 
ing no  right  to  rely  on  the  personal  at- 
tendance of  a  witness  beyond  the  reach 
of  process,  Gass  v.  Howard  (1867)  43 
EL  223; 

— where  a  witness  left  for  Europe 
at  a  time  when  the  case  was  subject  to 
call  for  trial,  and  the  party  could  have 
taken  the  deposition  of  the  witness  be- 
fore he  left,  especially  in  view  of  the 
fact  that  the  other  party,  to  prevent  a 
continuance,  admitted  in  open  court  that 
the  witness,  if  present,  would  testify  to 
the  matter  set  forth  in  the  affidavit  for 
continuance,  Chicago  Sign  Printing  Co. 
v.  Wolf  (1907)  135  HL  App.  366,  re- 
versed on  other  grounds  in  (1908)  233 
111.  501,  84  N.  E.  614,  13  Ann.  Cas.  369 ; 

— where  defendant's  affidavit  stated 
that  the  witness  desired  was  somewhere 
in  another- state,  but  defendant  did  not 
know  in  what  county,  and  that  defendant 
had  been  in  jail  two  months  and  yet  he 
does  not  appear  to  have  written,  or  pro- 
cured his  counsel  to  do  so,  making  inquiry 
as  to  the  whereabouts  of  the  desired  wit- 
ness, nor  does  he  furnish  any  excuse  for 
failure  to  do  so,  there  being  lack  of  dili- 
gence as  well  as  improbability  of  secur- 
ing the  witness,  Hall  v.  State  (1856)  8 
Ind.  439; 

— where  the  party,  instead  of  tak- 
ing the  deposition  of  a  witness  who 
had  been  absent  in  another  state  for 
some  time,  as  it  might  have  done,  relied 
on  his  promise  to  come  to  the  trial, 
Louisville  &  N.  R.  Co.  v.  Bishop  (1905) 
28  Ky.  L.  Rep.  321,  89  S.  W.  221 ; 

— where  the  affidavit  for  a  continuance 
showed  that  the  witness  was  residing  in 
another  state,  and  that  the  affiant  had 
just  learned  that  he  had  removed  to  that 
point,  but  failed  to  show  any  diligence 
to  locate  the  witness  earlier,  and  the 
other  party  consented  that  the  affidavit 
should  be  read  as  the  deposition  of  the 
absent  witness,  Covington  v.  O'Meara 
(1909)  133  Ky.  762,  119  S.  W.  187; 

— where  the  parties,  instead  of  sub- 
poenaing a  witness,  relied  upon  their  be- 
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lief  that  he  would  remain  and  attend 
court  without  a  subpoena,  especially 
where  it  was  not  shown  that  the  witness 
was  a  resident,  but  for  all  that  appears, 
he  might  be  a  nonresident  in  the  state 
only  temporarily,  Fiske  v.  Berryhill 
(1859)  10  Iowa,  203; 

— where  the  absent  witness  was 
the  son  of  defendant,  and  one  term 
had  passed  before  the  witness  left  his 
home,  and  defendant  knew  at  that  time 
that  he  would  need  the  testimony  and 
deliberately  took  the  chances  of  the  re- 
turn of  the  witness  before  the  next  term 
of  court,  and  made  no  effort  to  take  his 
deposition  either  before  or  after  he  left, 
Boone  v.  Mitchell  (1871)  33  Iowa,  45; 

— where  a  party  knows  that  a  witness 
is  a  nonresident  and  takes  no  steps  to  se- 
cure his  deposition,  but  relies  upon  his 
promise  to  be  present  and  testify  in  the 
case,  as  a  party  is  held  to  more  care  and 
diligence  to  procure  the  deposition  of  a 
witness  who  is  a  nonresident  and  beyond 
the  process  of  the  court  than  he  is  re- 
quired to  employ  in  the  case  of  a  resi- 
dent, who  is  not  likely  to  be  beyond  the 
jurisdiction,  Peck  v.  Parchen  (1879)  52 
Iowa,  46,  2  N.  W.  597; 

— where  it  is  shown  that  the  wit- 
ness is  a  resident  of  another  state, 
and  that  the  party's  attorney  for 
more  than  two  months  before  the  term 
was  in  communication  with  nim,  yet  dur- 
ing that  time  no  steps  were  taken  to 
secure  his  testimony,  Argall  v.  Pugb 
(1881)  56  Iowa,  308,  9  N.  W.  226; 

— where  defendant  had  been  under  ar- 
rest for  a  year  prior  to  the  trial,  and 
knew  that  a  witness  was  a  resident  of 
another  state,  but  failed  to  take  his  de- 
position because  the  witness  had  in- 
formed defendant  that  he  would  be  at 
the  place  of  trial  at  about  the  time  of 
trial,  State  v.  Farrington  (1894)  90 
Iowa,  673,  57  N.  W.  606; 

— where  the  deposition  of  a  nonresi- 
dent witness  was  not  taken,  nor  any  ef- 
fort made  to  take  it,  and  the  affidavit  for 
a  continuance  alleged  that  the  witness 
agreed  to  be  present,  but  failed,  as  affi- 
ant was  informed  and  believed,  on  ac- 
count of  sickness,  Campbell  v.  Blanke 
'(1874)  13  Kan.  62; 

— where  a  party  merely  had  a  sub- 
pmna  issued  by  the  clerk  of  the  court  for 
the  absent  witnesses  who  he  knew  were 
nonresidents  of  the  state,  Payne  v.  First 
Nat.  Bank  (1876)  16  Kan.  147; 

— where  defendant  had  been  under 
arrest  for  four  months,  and  no  ap- 
plication was  made  in  due  time  to  pro- 
cure the  process  of  the  court  to  secure 
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the  attendance  of  the  desired  absent  wit- 
ness, who  resided  and  was  out  of  the 
state,  and  it  did  not  appear  from  the 
affidavit  that  the  witness  could  or  would 
be  produced  at  some  future  trial,  but 
that  accused  expected  such  witness  at 
the  next  term  of  court,  State  v.  Allen 
(1904)  113  La.  706,  37  So.  614; 

— where  a  defendant,  instead  of  tak- 
ing out  a  commission  to  examine  an  ab- 
sent witness,  despatched  a  special  mes- 
senger to  bring  him  to  the  place  of  trial, 
she  thereby  taking  upon  herself  the  risk 
of  the  witness  not  being  in  court  on  the 
trial,  Jeter  v.  Heard  (1857)  12  La. 
Ann.  3; 

— where  defendant  was  obliged  to  go  to 
trial  without  a  deposition  which  he  ex- 
pected fTom  a  distant  state,  and  which 
was  taken  and  mailed  on  the  day  before 
the  trial,  but  it  appeared  that  the  case 
had  been  at  issue  for  six  months  and 
proper  diligence  was  not  shown  to  pro- 
cure the  deposition  at  an  earlier  date, 
Holmes  v.  Corbin  (1892)  60  Minn.  209, 
52  N.  W.  531 ; 

— where  plaintiff  had  seen  witnesses 
resident  in  another  state,  and  obtained 
their  promise  to  attend  the  trial,  but  the 
sickness  of  such  witnesses  and  their 
families  prevented  them  from  attending 
at  the  appointed  time,  and  plaintiff  made 
no  effort  to  procure  their  depositions, 
Hamiltons  v.  Moody  (1855)  21  Mo.  79; 

— where  steps  were  taken  to  procure 
the  deposition  of  a  witness  residing  in 
another  state,  which  failed  by  reason  of 
the  temporary  absence  of  the  witness, 
and  it  does  not  appear  that  any  further 
effort  was  made  to  take  the  deposition 
during  the  interim,  a  period  of  eight  or 
nine  months,.  Pier  v.  Heinrichoffen 
(1873)  52  Mo.  333; 

— where  no  effort  was  made  to  take 
the  deposition  of  a  nonresident  wit- 
ness, and  when  he  came  within  the 
jurisdiction  of  the  court  no  subpoena 
was  served  upon  him,  the  court  say- 
ing that  the  fact  that  the  witness  was 
present  at  a  previous  time  during  the 
term  and  trial,  and  that  he  promised  to 
retnrn  and  testify  when  the  cause  came 
on  for  hearing,  can  be  of  no  more  avail 
than  if  the  witness  were  a  resident  of 
the  state,  as  a  party  who,  instead  of  re- 
lying on  legal  process,  chooses  to  rely 
rather  on  the  promise  of  his  witness,  has 
no  ground  for  complaint  if  such  promise 
does  not  pass  as  currently  with  the  court 
as  it  did  with  himself,  Langener  v. 
Phelps  (1881)  74  Mo.  189; 

— where  no  subpoena  was  issued  for 
the  witness  until   two   days  after  the 
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cause  was  set  for  hearing,  the  defend- 
ant and  his  counsel  being  advised  of  the 
date  of  hearing  three  months  prior 
thereto,  State  v.  Crane  (1906)  202  Mo. 
54,  100  S.  W.  422; 

— where  witnesses  were  absent  from 
the  state,  it  being  the  duty  of  the  party 
wishing  to  call  them  to  take  their  deposi- 
tions, and  their  promise  to  be  present  at 
the  trial  not  being  an  excuse,  although 
their  failure  to  attend  was  due  to  illness, 
Yori  v.  Cohn  (1901)  26  Nov.  227,  67  Pac. 
212,  reversing  on  rehearing  (1901)  26 
Nev.  206,  65  Pac.  945 ; 

— where  a  witness  is  beyond  the  juris- 
diction of  the  court,  and  the  reason 
given  for  failure  to  take  the  deposition 
of  the  witness  was  the  promise  of  such 
witness  to  appear  and  give  evidence  at 
the  trial,  Wood  v.  French  (1913)  39 
Okla,  685,  136  Pac.  734; 

— where  defendant  had  a  period  of 
about  four  months  after  a  declaration 
was  filed  in  which  he  could  have  taken 
the  deposition  of  a  witness  who  resided 
in  an  adjoining  state,  although  defend- 
ant made  a  showing  that  the  witness  was 
at  the  time  of  the  trial  in  a  remote  state, 
but  expected  to  return  to  his  domieil,  so 
that  his  personal  attendance  might  be 
had  voluntarily  at  the  next  term,  Clark 
v.  Cochran   (1836)   1  Miles   (Pa.)   282; 

— where  a  divorce  ease  had  been  at 
issue  for  a  month,  and  the  witnesses  in 
question  had  been  absent  from  the  state 
attending  school  for  several  months  with 
the  knowledge  of  the  party,  during  all 
of  which  time  she  knew  that  their  testi- 
mony was  material  and,  upon  one  oc- 
casion at  least,  had  visited  them  and  had 
corresponded  with  them,  yet  made  no  ef- 
fort to  take  their  depositions  or  issue  a 
commission,  Hoecker  v.  Koecker  (1870) 
7Phila.  (Pa.)  364; 

— where  the  absent  witness  lived  out- 
side the  state,  as  his  deposition  should 
have  been  taken,  Gentry  v.  State  (1892) 
—  Tex,  Crim.  Rep.  — ,  20  8.  W.  551 ; 

— where,  upon  a  second  or  third  ap- 
plication for  a  continuance  because 
of  the  absence  of  the  same  witness, 
it  appeared  that  the  witness  was  out  of 
the  state  where  he  would  remain  for  an 
indefinite  period,  and  that  the  party  had 
had  sufficient  time  within  which  to  ob- 
tain his  deposition,  Ft.  Worth  &  D.  C.  R. 
Co.  v.  Kennedy  (1896)  12  Tex.  Civ.  App. 
664,  35  8.  W.  335; 

— where  it  was  shown  that  the  absent 
witnesses  were  without  the  state  and 
there  ba$  been  ample  time  to  take  their 
depositions,  Rush  v.  State  (1903)  — 
Tex.  Crim.  Rep.  — ,  76  S.  W.  927; 
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— where  due  diligence  was  not  shown 
by  defendant  in  securing  the  issuance  of 
subpoenas  for  the  witnesses  and  learning 
of  their  whereabouts,  Stephens  v.  State 
(1911)  63  Tex.  Crim.  Rep.  382, 139  S.  W. 
1141; 

— where  the  witness  had  been  absent 
from  the  state  seven  years  and  no  effort 
had  been  made  by  defendant  to  secure 
his  deposition,  Lyles  v.  State  (1912)  64 
Tex.  Crim.  Rep.  621,  142  S.  W.  592; 

— where  the  defendant  made  no  appli- 
cation for  process  for  more  than  three 
weeks  after  he  was  indicted,  and  neither 
his  application  nor  his  bill  showed  any 
reason  why  process  was  not  sooner  is- 
sued, nor  when  the  witness  left  the  state, 
nor  that  defendant  did  not  know  that  the 
witness  was  going  to  leave  the  state, 
Furnace  v.  State  (1916)  79  Tex.  Crim. 
Rep.  59,  182  S.  W.  454. 

But  where  a  codefendant  who  was  also 
a  material  witness  was  a  resident  of 
Canada,  and  had  not  been  served  with 
process,  but  had-  promised  defendant 
that  he  would  be  present  at  the  trial  and 
testify  in  his  behalf,  and  because  of  his 
promise,  his  deposition  had  not  been 
taken,  nor  had  he  been  served  with  a 
summons  when  he  was  in  the  state  tem- 
porarily, and  defendant  had  very  re- 
cently been  led  to  believe  that  he  would 
be  present  at  the  trial,  a  continuance 
was  granted.  Mowat  v.  Brown  (1883)  5 
McCrary,  420,  17  Fed.  718. 

'And  where  the  absent  witness  was  a 
resident  of  the  district  and  was  only 
temporarily  absent  therefrom,  and  had 
declared  that  he  would  return  in  fifteen 
days,  a  continuance  was  granted.  United 
States  v.  Workman  (1807)  Fed.  Cas.  No. 
16,764. 

And  the  defendant's  motion  for  a  con- 
tinuance should  have  been  granted  where 
his  affidavit  disclosed  that  the  testimony 
of  the  absent  witnesses  was  material; 
that  they  had  promised  to  attend  the 
trial;  and  that,  relying  on  that  promise 
and  deeming  it  important  that  they 
should  testify  in  person  at  the  trial,  de- 
fendant had  omitted  to  take  their  de- 
positions, but  could  procure  them  before 
another  trial.  People  v.  Brown  (1873) 
46  CaL  102. 

In  Johnson  v.  Silletoe  (1837)  2  Harr. 
(Del.)  305,  a  continuance  was  allowed 
defendant  because  of  the  absence  in 
.other  states  of  two  material  witnesses, 
both  of  whom  he  expected  to  be  present 
at  the  trial,  although  he  knew  of  their 
residence  outside  the  jurisdiction. 

The  rules  of  court  governing*  the  tak- 
ing  of   testimony   of   non-resident  wit- 
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nesses,  as  well  as  the  rules  and  practice 
relative  to  the  continuance  of  cases  to 
be  taken  in  connection  therewith,  should 
be  construed  with  due  regard  to  present 
conditions  and  the  facts  and  circum- 
stances of  the  particular  case,  and  the 
defendant  is  not  guilty  of  laches  in  fail- 
ing to  take  out  his  commission  to  pro- 
cure the  testimony  of  a  nonresident  wit- 
ness immediately  after  the  action  ia 
started,  so  as  to  be  prepared  for  trial  at 
the  first  term,  and  a  continuance  should 
be  granted  where  it  is  practically  impos- 
sible for  the  defendant  to  procure  the 
deposition  of  a  witness  who  is  in  Ger- 
many in  time  to  be  ready  for  trial  at  the 
first  term,  especially  where  the  action 
was  for  divorce  and  public  policy  re- 
quired that  the  defense  be  heard  if  pos- 
sible. Bancroft  v.  Bancroft  (1911)  4 
Boyce  (DeL)  9,  85  Atl.  561. 

Where  witnesses  whose  testimony  was 
material  to  the  defense  had  removed 
from  the  state,  and  defendant  made  a 
showing  that  he  had  not  had  an  oppor- 
tunity to  procure  the  testimony  of  such 
witnesses,  and  that  they  had  agreed  to 
return  and  testify  on  behalf  of  defend- 
ant, the  court  abused  its  discretion  in  re- 
fusing a  continuance.  Brown  v.  State 
(1880)  65  Ga>  332. 

Where  accused  made  a  proper  affidavit 
for  a  continuance  four  days  after  his  in- 
dictment, it  was  error  to  refuse  a  con- 
tinuance, and  the  fact  that  the  witnesses 
resided  out  of  the  state  could  make  no 
difference,  as  defendant  had  a  right  to 
procure  their  testimony  on  a  commission. 
State  v.  Barrett  (1859)  8  Iowa,  536. 

Where  defendant  made  a  showing  that 
his  defense  was  mental  irresponsibility, 
that  he  was  a  native  of  Germany,  and 
had  been  in  this  country  but  a  short 
time,  and  that  it  would  be  necessary  to 
procure  evidence  to  substantiate  his  de- 
fense from  witnesses  the  names  of  whom 
and  their  precise  place  of  residence  in 
Germany  were  unknown,  and  on  this 
showing  a  continuance  was  granted  until 
the  next  term  of  court,  and  at  that  term 
defendant  again  moved  for  a  continu- 
ance and  showed  that,  while  the  names 
of  many  of  the  witnesses  and  their 
places  of  residence  had  been  ascertained, 
yet,  through  lack  of  time  and  funds, 
their  evidence  had  not  been  procured, 
there  was  a  sufficient  showing  of  dili- 
gence to  warrant  the  second  continuance. 
State  v.  Von  Kutzleben  (1907)  136  Iowa, 
89,  113  N.  W.  484. 

While  ordinarily  the  service  of  a  sub- 
poBna  out  of  the  state  or  the  mere 
promise  of  the  witness  to  attend  a  trial 
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does  not  show  sufficient  diligence  to  war- 
rant a  continuance  because  of  the  ab- 
sence of  such  a  witness,  nevertheless, 
where  it  appeared  that  the  other  party 
changed  the  issues  on  the  day  of  the 
trial,  and  that  if  he  had  not  plaintiff 
would  not  have  needed  the  witness,  and 
a  subpoena  was  served  upon  the  witness, 
who  lived  just  across  the  river  in  an- 
other state,  and  he  promised  to  attend, 
but  failed  to  do  so,  it  was  error  to  over- 
rule a  motion  for  a  continuance.  Knauer 
v.  Morrow  (1880)  23  Kan.  360. 

And  where  a  defendant  was  forced  to 
trial  two  days  after  his  indictment,  and 
the  absent  witness  was  a  resident  of  the 
state  and  county,  and  was  only  tempo- 
rarily absent  from  the  state,  a  continu- 
ance should  have  been  granted.  Knox  v. 
State  (1910)  97  Mise.  523,  52  So.  695; 
Cade  v.  State  (1909)  96  Miss.  434,  50 
So.  554. 

In  Johnson  v.  Mills  (1891)  31  Neb. 
524,  48  N.  W.  266,  where  it  was  shown 
that  defendant's  codef endant  lived  in  an- 
other state,  that  defendant  made  a  trip 
there  to  procure  his  attendance,  and  that 
he  promised  to  appear,  but  for  some 
cause  unknown  to  defendant  failed  to  do 
so,  it  was  held  that,  while  the  attendance 
of  the  witness  could  not  be  compelled  by 
process  of  the  court,  and  defendant 
could  have  taken  his  deposition,  never- 
theless he  had  a  right  to  rely  upon  the 
promise  of  the  witness  that  he  would  be 
present  and  testify  at  the  trial,  and  a 
continuance  was  granted. 

Where,  upon  accused  being  called  for 
the  first  time,  he  moved  for  a  continu- 
ance because  of  the  absence  of  a  material 
witness,  the  continuance  should  be 
granted,  the  party  having  used  due  dili- 
gence to  obtain  his  attendance,  though 
the  witness  resided  outside  the  jurisdic- 
tion of  the  court.  And.  it  is  no  answer 
to  the  application  to  admit  that  the  wit- 
ness required  would,  if  present,  testify 
to  the  facts  supposed  in  the  affidavit, 
though  perhaps  it  would  be  an  answer  to 
admit  unqualifiedly  the  truth  of  such 
facts.  People  v.  Vermilyea  (1827)  7 
Cow.  (N.  Y.)  369. 

Where,  without  preliminary  com- 
plaint, the  indictment  was  returned  more 
than  eighteen  months  after  the  alleged 
offense,  and  the  case  called  for  trial  nine 
days  later,  the  refusal  of  the  court  to 
grant  a  continuance  because  of  the  tem- 
porary absence  from  the  state  of  two 
material  witnesses  whose  testimony  de- 
fendant had  used  due  diligence  to  obtain 
was  an  abuse  of  discretion.     Smith  t. 
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State  (1914)  10  Okla,  Crim.  Rep.  544, 
139  Pac.  709. 

Where  the  plaintiff  in  a  civil  action 
had  delivered  to  the  attorneys  for  de- 
fendants interrogatories  to  retake  a  de- 
position which  had  been  lost,  of  one  who 
was  a  witness  and  oodefendant,  at  a  time 
when  he  was  within  the  state,  and  de- 
fendants' attorneys,  by  promising  to  fur- 
nish eross-interrogatories  and  return  the 
same,  but  delaying  to  do  so,  and  by  in- 
forming the  attorney  general  that  the 
witness  would  attend  the  trial,  delayed 
the  matter  until  the  witness  left  the 
state,  a  continuance  was  properly 
granted,  although,  by  strictly  pursuing 
the  methods  laid  down  in  the  statute, 
the  state  might  have  forced  the  taking 
of  the  deposition  before  the  witness  left 
the  state.  State  v.  Rhomberg  (1887)  69 
Tex  212,  7  S.  W.  195. 

The  fact  that  one  defendant  did  not 
reside  in  the  county  where  the  trial  was 
held,  and  was  temporarily  out  of  the 
state  on  a  business  trip,  when  he  was 
taken  sick  and  thereby  prevented  from 
carrying  out  his  intention  of  attending 
the  trial,  did  not  require  the  defendants 
to  have  taken  his  deposition,  and  failure 
to  do  so  did  not  show  negligence  or  lack 
of  diligence  on  their  part,  and,  upon  a 
showing  being  made  that  his  testimony 
was  material,  a  continuance  should  have 
been  granted.  Low,  H.  &  G.  Water  Co. 
v.  Hickson  (1903)  32  Tex.  Civ.  App.  457, 
74  S.  W.  781. 

Where,  on  the  day  following  the  arrest 
of  defendant,  he  made  application  to 
take  the  deposition  of  a  witness  residing 
in  another  state,  and  the  testimony  could 
not  have  been  procured  by  any  postpone- 
ment of  the  trial  for  any  time  within 
that  term,  a  continuance  should  have 
been  granted.  Mason  v.  State  (1909) 
57  Tex  Crim.  Rep.  319,  122  S.  W.  871. 

Probability  of  procuring  testimony. 

See  also  cases  under  the  preceding 
heading,  in  which  the  improbability  of 
securing  the  testimony  is  combined  with 
want  of  diligence  on  the  part  of  the 
party  seeking  a  continuance. 

In  the  following  cases  it  was  held  that 
a  continuance  was  properly  denied  be- 
cause of  lack  of  probability  of  the  party 
being  able  to  procure  the  testimony  if 
the  continuance  was  granted: 

— where  an  affidavit  of  the  witness 
shows  that  he  absented  himself  from  the 
jurisdiction  of  the  court  on  purpose  to 
avoid  testifying  on  the  trial,  Quayle  v. 
State  (1917)  —  Ariz.  — ,  165  Pac.  331 ; 

— where  it  was  shown  that  the  absent 
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witness  was  a  nonresident  of  the  state, 
and  defendant's  motion  failed  to  indi- 
cate in  what  manner  he  would  be  en- 
abled to  get  her  testimony,  and  did  not 
state  that  a  deposition  would  be  taken, 
or  explain  why  one  had  not  been  taken, 
and  did  not  hold  forth  any  reason  to 
believe  that  the  witness  would  be 
brought  back  to  the  state  to  testify  if 
the  trial  was  postponed,  McFarland  v. 
State  (2907)  83  Ark.  98,  103  S.  W.  169; 

— where  it  was  not  shown  how  the  de- 
fendant could  have  procured  the  attend- 
ance of  the  nonresident  witnesses  at  a 
future  term  of  the  court,  and  the  court 
ordered  the  motion  for  continuance  read 
as  evidence,  which  gave  defendant  the 
benefit  of  the  evidence  as  if  it  had  been 
taken  by  deposition,  McCarthy  v.  State 
(1909)  90  Ark.  384,  119  S.  W.  647; 

— where  a  continuance  was  asked  dur- 
ing the  progress  of  the  trial  because  a 
witness  regularly  subpoenaed  did  not  re- 
spond when  called,  and  it  appeared  that 
defendant's  counsel  knew  before  enter- 
ing upon  the  trial  that  the  witness  was 
absent,  probably  from  the  state,  and  had 
suspicions  that  he  would  not  be  present 
at  the  trial,  and  the  matter  sought  to  be 
proved  by  the  witness  was  cumulative, 
Hawley  v.  Los  Angeles  Creamery  Co. 
(1911)  16  CaL  App.  50,  116  Pac.  84; 

— where  it  affirmatively  appeared  that 
the  witness  had  never  been  subpoenaed 
because  not  found,  that  he  was  at  the 
time  of  the  application  in  another  state, 
and  it  was  not  shown  whether  he  was 
located  permanently  or  temporarily  in 
the  other  state,  and  nothing  was  shown 
beyond  the  bare  expectation  of  defend- 
ants to  indicate  that  his  presence  could 
be  procured  at  the  next  term  of  court, 
voluntarily  or  in  obedience  to  the  pro- 
cess of  the  court,  Gass  v.  State  (1902) 
44  Fla,  70,  32  So.  109 ; 

— where  a  former  continuance  was  al- 
lowed because  of  the  same  witnesses, 
and  it  appeared  that  they  had  gone  to 
another  state,  Johnson  v.  State  (1877) 
58  Ga.  491 ; 

— where  the  defendant  stated  that  he 
expected  to  procure  the  attendance  of 
witnesses  who  were  absent  and  residing 
beyond  the  state  at  the  next  term  of 
court,  but  no  showing  was  made  as  to 
any  ground  for  this  expectation,  Wool- 
folk  v.  State  (1890)  85  Ga.  69,  11  S.  E. 
814; 

— where  the  evidence  submitted  did 
not  show  any  promise  on  the  part  of  the 
nonresident  witnesses  to  attend  the 
court,  Owens  v.  State  (1899)  110  Ga. 
292,  34  S.  E.  1015;  Wall  v.  State  (1906) 
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126  Ga.  86,  54  S.  E.  815;  Power  v.  State 
(1910)  8  Ga.  App.  408,  69  S.  E.  315; 

— where  there  was  no  evidence  affirm- 
atively showing  that  the  witness  who 
was  said  to  be  in  another  state  was  only 
temporarily  beyond  the  limits  of  the 
state,  or  tending  to  show  that  he  would 
probablv  be  present  at  the  next  term  of 
court,  Fudge  v.  State  (1916)  18  Ga. 
App.  312,  89  S.  E.  374;  Watts  v.  State 
(1917)  20  Ga.  App.  182,  92  S.  E.  966; 

— where  no  sufficient  facts  were  set 
out  in  the  affidavit  by  which  the  court 
could  see  that  the  attendance  of  the 
witness  could  ever  be  procured,  Perteet 
v.  People  (1873)  70  EL  171; 

— where  the  affidavit  for  a  continu- 
ance did  not  state  when,  if  ever,  the  per- 
son was  expected  to  return  to  the  state, 
nor  state  that  affiant  had  any  informa- 
tion or  expectation  on  the  subject,  as, 
when  a  witness  is  beyond  the  limits  of 
the  state,  the  party  applying  for  a  con- 
tinuance should  state  the  grounds  of  his 
expectation  so  that  the  court  may  deter- 
mine whether  it  is  reasonable,  Eubanks 
v.  People  (1866)  41  I1L  486; 

— where  nothing  appeared  to  show 
even  a  probability  that  the  attendance  of 
the  witness  could  thereafter  be  com- 
pelled or  procured,  the  mere  statement 
that  the  witness  had  promised  to  be 
present  at  the  time  at  which  the  continu- 
ance was  asked  not  being  sufficient,  Wing 
v.  Com.  (1885)  7  Ky.  L.  Rep.  227 
(abstract) ; 

— where  there  was  no  reasonable  prob- 
ability that  the  presence  of  the  witnesses 
could  be  had  by  a  continuance,  and  their 
depositions  had  been  taken  prior  to  the 
trial,  Board  of  Internal  Improvement  v. 
Moore  (1903)  25  Ky.  L.  Rep.  15,  74 
S.  W.  683; 

— where  it  appears  from  the  affidavit 
in  support  of  an  application  for  con- 
tinuance that  the  witnesses  are  in  the 
employ  of  the  railroad  company,  and  it 
does  not  appear  that  they  reside  within 
the  jurisdiction  of  the  court,  or  that 
there  is  any  certainty  that  their  presence 
could  be  secured  if  the  continuance  were 
granted,  State  v.  Mansfield  (1900)  52 
La.  Ann.  1355,  27  So.  887; 

— where  the  absent  witness  was  a 
fugitive  from  justice,  it  being  extremely 
doubtful  whether  he  would  either  return 
to  the  state  to  testify,  or  remain  at  the 
place  in  the  other  state  where  the  de- 
fendant alleged  him  to  be,  to  have  his 
deposition  taken,  and  run  the  risk  of 
extradition  to  answer  to  the  indictment 
against  him,  State  v.  Woodward  (1904) 
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182  Mo.  391,  103  Am.  St.  Rep.  646,  81 
S.  W.  857; 

— where  the  court  was  not  informed 
vhy  resident  witnesses  left  for  a  trip  to 
England,  whether  on  a  business  or  pleas- 
ure venture,  nor  what  reason  defend- 
ant had  for  thinking  that  they  would  be 
gone  only  about  three  months,  and  it  was 
highly  improbable  that  their  depositions 
could  be  taken,  as  no  information  was 
given  as  to  where  in  England  they  were, 
nor  how  long  they  proposed  to  stay  at 
any  one  place,  Ibid; 

— where  defendant's  affidavit  for  a 
continuance  failed  to  state  any  ground 
for  the  belief  that  the  witnesses  would 
testify  as  stated  therein,  and  gave  no  as- 
surance that  the  witnesses  would  testify, 
or  that  their  depositions  could  be  taken, 
State  v.  Crane  (1907)  202  Mo.  54,  100 
S.  W.  422; 

— where  the  affidavit  did  not  disclose 
the  address  of  the  witness  in  the  other 
state,  and  it  did  not  appear  that  he  had 
become  a  resident  of  that  state,  and 
there  was  nothing  to  indicate  that  he 
might  remain  in  one  place  until  a  com- 
mission should  issue  and  notices  be 
served  to  take  a  deposition,  and  it  was 
entirely  problematical  where  and  when 
he  could  be  found,  especially  in  view  of 
the  fact  that  defendant  had  not  shown 
proper  diligence  in  securing  the  testi- 
mony while  the  witness  was  within  the 
state,  State  v.  Kindred  (1899)  148  Mo. 
270,  49  S.  W.  848; 

— where  it  appeared  from  the  affidavit 
of  the  moving  party  that  the  absent  wit- 
ness was  a  resident  of  Germany  when 
war  was  declared,  that  the  testimony  of 
the  witness  could  be  taken  by  mail,  and 
it  was  impossible  to  communicate  with 
him,  Kent  v.  Fraser  (1918)  181  App. 
Div.  813, 168  N.  Y.  Supp.  1036; 

— where  the  affidavit  for  continuance 
did  not  indicate  clearly  the  probable 
time  of  return  of  the  witness  to  the 
state,  it  merely  stating  that  he  would 
not  return  under  six  weeks,  but  not  in- 
dicating whether  or  not  he  was  likely  to 
return  after  that  period,  and  it  also 
showed  that,  while  the  trial  had  been  set 
for  the  18th  of  the  month,  no  subpoena 
had  been  issued  until  the  16th,  showing 
a  delay  of  five  or  six  days,  State  v.  Finch 
(1909)  54  Or.  482, 103  Pac.  505; 

— where  witnesses  beyond  the  jurisdic- 
tion of  the  court  could  be  secured,  if 
willing  to.  attend  voluntarily,  in  time  for 
the  trial,  Com.  v.  Winnemore  (1867)  1 
Brewst.  (Pa.)  356; 

— where  the  witness  had  no  local 
habitation,  and  at  the  time  of  the  ap- 
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plication  for  a  continuance  was  beyond 
the  limits  of  the  state,  and  it  is  not 
shown,  except  by  the  general  formal 
averment  of  a  reasonable  expectation  of 
procuring  the  attendance  of  the  witness 
and  the  supporting  affidavit  of  third  per- 
sons, that  the  witness  was  likely  ever  to 
return  to  the  state,  and  the  averments 
of  the  application  did  not  negative  the 
fact  that  the  witness  could  have  been  at- 
tached and  placed  under  bond  prior  to 
his  departure  from  the  state,  and  the  ap- 
plication was  for  a  second  continuance, 
Barrett  v.  State  (1880)  9  Tex.  App.  33; 
— where  the  affidavit  for  a  continu- 
ance alleged  that  the  absent  witnesses 
would  testify  that  they,  instead  of  de- 
fendant, committed  the  crime  although, 
of  course,  they  could  not  be  forced  to 
so  testify  if  present,  the  probability  that 
they  would  swear  to  such  facts  being 
speculative  entirely,  and  it  being  shown 
that  they  had  left  the  country,  and 
stated  that  they  intended  to  do  so,  evi- 
dently for  the  purpose  of  not  returning, 
and  it  was  further  shown  that  defendant 
knew  of  the  alleged  admissions  of  such 
witness  and  had  kept  the  matter  practi- 
cally secret,  and  there  had  been  a  post- 
ponement for  several  days  because  of  the 
absence  of  such  witnesses,  Griffith  v. 
State  (1911)  62  Tex.  Crim.  Rep.  642, 138 

5.  W.  1016; 

— where  one  continuance  had  been 
granted  because  of  the  absence  of  a  wit- 
ness from  the  state  on  board  a  vessel, 
and  his  expected  return  at  a  certain 
date,  and  a  second  continuance  was 
asked  because  of  the  absence  of  the  same 
witness,  it  being  shown  that  he  did  not 
return  with  the  vessel  and  that  the  de- 
fendant probably  had  other  witnesses 
who  could  testify  to  the  same  fact, 
Mull's  Case  (1852)  8  Ghratt.  (Va>)  695. 

And  in  Com.  v.  Millard  (1804)  1  Mass. 

6,  the  court,  in  refusing  a  continuance, 
said  that  it  was  doubtful  even  from  de- 
fendant's own  story  whether  he  really 
had  any  witnesses  as  he  pretended,  but 
if  it  were  true  it  was  no  reason  for  a 
continuance,  as  he  could  not  compel 
them  to  attend  because  they  lived  out  of 
the  jurisdiction  of  the  court. 

While  in  State  v.  Files  (1812)  3  Brev. 
(S.  0.)  304,  it  was  held  that  the  court 
properly  refused  to  postpone  a  trial  be- 
cause of  the  absence  of  witnesses  in  an- 
other state,  as  no  compulsory  process 
could  issue  to  obtain  their  testimony  and 
the  presumption  was  that  they  would 
not  attend  at  another  court  or  they 
would  have  attended  at  the  trial  where 
the  life  of  the  defendant  was  in  jeopardy. 
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the  court  saying:  "If  trials  for  capital 
offenses  should  be  postponed  on  affidavits 
of  this  sort,  very  few  cases  would  ever 
be  tried  at  all,  and  none  at  the  first  court 
after  the  arrest  of  the  offender  unless 
he  should  be  willing." 

But  where  witnesses  whose  testimonv 
was  material  were  out  of  the  state,  and 
complainant  seems  to  have  used  diligence 
to  get  it,  a  continuance  should  be 
granted,  although  the  court  does  not 
know  that  the  laws  of  the  other  state 
provide  for  process  to  compel  a  witness 
resident  there  to  answer  interrogatories 
from  another  state.  Johnson  v.  Baldwin 
(1860)  30  Ga.  816. 

And  where  a  party  by  his  affidavit  for 
a  continuance  showed  that  some  of  his 
witnesses  resided  in  an  adjoining  state, 
though  in  what  part  he  had  been  unable 
to  learn,  but  that  he  expected,  if  the 
cause  was  continued,  to  learn  their  resi- 
dence and  secure  their  testimony  at  the 
next  term,  a  continuance  should  have 
been  granted.  Knowlton  v.  Smith  (1861) 
17  Ind.  508. 


It  also  was  error  to  refuse  to  grant  a 
continuance  on  the  ground  that  the  ab- 
sent witness  was  a  nonresident  of  the 
state,  and  there  was  no  certainty  that  his 
presence  could  have  been  obtained  at  the 
next  term  or  any  term  of  court,  where  a 
statute  authorizes  a  defendant  to  take 
the  deposition  of  a  nonresident  witness, 
and  the  deposition  would  have  been  taken 
and  presented  at  the  trial  but  for  the 
sickness  of  the  notary  public  to  whom 
the  papers  were  sent,  and  in  fact  upon 
his  recovery  it  was  taken  and  sent,  arriv- 
ing soon  after  the  trial  and  conviction. 
Settle  v.  Com.  (1910)  136  Ky.  440,  124 
S.  W.  393. 

And  in  Smith  v.  New  York  Ins.  Co. 
(1828)  1  Hall  (N.  Y.)  223,  where  it  ap- 
peared that  an  important  witness  for  de- 
fendant was  absent  at  sea,  and  not 
expected  to  return  for  some  months,  but 
would  return  before  a  commission  could 
reach  him  or  be  of  service,  it  was  held 
that  the  court  would  grant  a  continuance 
for  a  reasonable  period,  notwithstanding 
3nch  period  might  be  for  more  than  one 
term  of  court.  R.  L.  S. 
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HARRY  P.  ECUYER,  Appt., 
v. 

NEW  YORK  LIFE  INSURANCE  COM- 
PANY, Respt. 

(—  Wash.  — -,  172  Pac.  359.) 

Libel  —  charging  theft  —  slander. 

1.  Charging  a  clerk  with  being  short  in 
his  accounts  and  with  having  stolen  the 
money  is  slander  per  se. 

For  other  cases,  see  Libel  and  Slander,  II. 

b,  in  Dig.  1-52  N.  8. 

Same  — truth  as  defense. 

2.  The  truth  of  the  communication  is  a 
complete  defense  to  a  civil  action  for  libel 
or  slander. 

For  other  cases,  see  Libel  and  Slander,  III. 

c,  in  Dig.  1-62  N.  S. 

Evidence  —  of  theft  —  sufficiency. 

3.  Failure  to  enter  on  the  cashbook  money 
collected  by  a  clerk  does  not  establish  the 
truth  of  a  statement  that  he  stole  it,  if  he 


Note.  — The  privilege  of  communications 
to  relatives  of  the  person  defamed  is  consid- 
ered in  the  note  to  Davis  v.  State,  L.R.A. 
1Q15A,  572. 

Generally,  as  to  the  liability  growing  out 
of  the  giving  or  refusing  of  information 
affecting  the  character  or  reputation  of  a 
servant,  including  the  question  of  privilege, 
Bee  note  to  Wabash  R.  Co.  v.  Young,  4 
LJLA.(N.S.)    1091.      . 
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denies  guilt  and  others  have  access  to  the 
cash  drawer. 

For  other  eases,  see  Evidence,  XII.  k,  in  Dig. 
1-62  N.  S. 

Libel— statement  to  parent— privilege* 

4.  A    libelous    statement    concerning    a 
clerk's  having  stolen  money,  at  an  inter- 
view with  his  father  to  which  he  consented, 
is  qualifiedly  privileged. 
For  other  cases,  see  Libel  and  Blander,  II. 

e,  S,  in  Dig.  1-62  N.  S. 

Trial  —  Jury  —  excess  of  privilege. 

6.  The  jury  must  determine  whether  or 
not  the  employer's  auditor  exceeded  his 
privilege  in  charging  a  clerk  with  theft  in 
the  presence  of  his  father,  where  the  loss  of 
the  money  may  be  explained  on  another 
hypothesis,  and  the  charges  may  have  been 
made  to  coerce  repayment  of  the  money,  or 
with  other  sinister  purpose. 
For  other  cases,  see  Trial,  II.  c,  7,  in  Dig. 

1-62  N.  S. 

Libel  — privilege— statement  to  intend- 
ing employer. 

6.  A  statement  by  an  employer  about  a 
discharged  employee,  to  one  seeking  infor- 
mation with  a  view  to  employing  him,  is 
qualifiedly  privileged. 
For  other  caser,  see  lAbel  and  Slander,  II. 

e,  S,  in  Dig.  1-52  N.  S. 

(April  18,  1918.)     . 

APPEAL  by  plaintiff  from  a  judgment  of 
the   Superior   Court  for   King  County 
granting    a    nonsuit    and    dismissing    an 
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action  brought  to  recover  damages  for  an 
alleged  slander.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  N.  Chambers,  for  appellant. 

Mr.  H.  T.  Granger,  for  respondent. 


Ellis,  Ch.  J.,  delivered  the  opinion  of  the 

court: 

This  is  an  aetion  for  slander.    Defendant 
New  York  Life  Insurance  Company  has  its 
principal  office  in  New  York  city.    Through- 
out the  United  States  and  Canada  it  has 
branch  offices.     Through  these   offices  new 
business  is  written,  and  premiums  on  cur- 
rent  and    renewal    policies    are    collected. 
One  A.   S.    Elford  was   in   charge   of   the 
Seattle  office,  and,  as  inspector  of  agencies, 
had  general  supervision  over  other  branch 
offices   in    Oregon,    Washington,    Montana, 
Utah,  British  Columbia,  and  Alberta,  Can- 
ada   One  C.  C.  Norton  was  cashier  of  the 
Seattle    office.      One    S.    S.    Buxton    was 
traveling    auditor    for    the    company.      It 
was  his  business  to  visit  all  branch  offices, 
and   audit    and    check    up    their    financial 
operations,  accounts,  and  books.     Plaintiff, 
a  man  twenty-five  years  of  age  at  the  time 
of  the  alleged  slander,  was  what  is  known 
as  the  first   bonded   clerk   in   the   Seattle 
office.     One  Sparre  was  what  is  known  as 
the   second    bonded    clerk.      The    principal 
duty  of  these  two  clerks  was  the  collection 
of  premiums.     Each   had    a   cash   drawer 
and  kept  his  own  cashbook.     Premium  re- 
ceipts  would   be   forwarded   by   the   home 
office   to    the   Seattle   office   for   collection. 
The  collections  were  many,  sometimes  run- 
ning as  high  in  volume  as  $10,000  a  day. 
Plaintiff  and  Sparre  did  most  of  the  col- 
lecting,   though   the   cashier    and   what   is 
known  as   the  cash  sheet  clerk  also  made 
collections.    When  plaintiff  or  Sparre  made 
a  collection,  he  would  countersign  the  re- 
ceipt, place  the  money  in  his  cash  drawer, 
make  a  memorandum  of  the  collection,  and 
attach  it  to  the  particular  premium  card, 
place  this  in  a  drawer  or  box,   and  from 
these  later  in  the  day  write  up  his  cash- 
book.        Each     afternoon     the     cash     was 
counted,    to    see    if    it    balanced    with    the 
cashbook,  and  a  cash  sheet  was  made  from 
the  cash   and  the  cashbooks.     No  one  else 
than  plaintiff  had  a  key  to  plaintiff's  cash 
drawer,  except  the  cashier  Norton.     There 
was  evidence,  however,  showing  that  it  was 
the  practice  during  business  hours  to  leave 
the  keys  in  the  locks  of  the  cash  drawers. 
Sometimes   the    drawers   were   not   tightly 
closed,    so  that  it  was   physically   possible 
for    any    of   the   employees   to   have   taken 
money   from  plaintiff's  cash  drawer,   if   so 
inclined. 

On  April  11,  1916,  Buxton,  the  traveling 
auditor,     appeared    and    checked    up    the 
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Seattle   office.     He   produced   two   receipts 
for  the  premiums,  one  for  $32.30  and  one 
for    $4    which    were    countersigned    with 
plaintiff's  name.    Where  he  procured  these 
receipts   does   not    apear    in    the    evidence.. 
Plaintiff,  however,   admitted   that  the  sig- 
natures were  his.     The   cashbook   for    the 
day   on   which    these    receipts    were   given 
showed  no  corresponding  entries.     Buxton 
and  Norton   called  plaintiff's  attention  to 
the  discrepancy,  showed  him  the  receipts, 
indicated  that  the  money  did  not   appear 
on    the    cashbook,    charged    plaintiff    with 
having   taken   it,   and   demanded   payment. 
Plaintiff  told  them  that  he  had  no   hide 
pendent   memory    of    making   these   collec- 
tions, and  did  not  know  what  became  of 
the  money,  but  positively   denied  that   he 
took  it.     The  only  explanation  he  gave  of 
failure  to  make  the  entries   on   the  cash- 
book    was    that    the    collection    slips    were 
not    attached    to    the   premium    cards    and 
that  the  money  was  not  in   the  cash  box 
when  the  cashbook  was  written  up  for  that 
day.    Whether  he  ever  made  slips  for  these 
collections  he  had  no  memory.     If  he  did, 
what  became  of  them  was   and  is  wholly 
unexplained. 

After  a  long  conference,  in  which  Buxton 
endeavored  to  get  plaintiff  to  admit  that 
he  had  taken  the  money,  and  urged  him  to 
give   a  list   of   other   sums   which  Buxton 
assumed   he   had   taken,   Norton   suggested 
that  plaintiff  have  his  father,  with  whom 
he  lived,  come  to  the  office  and  talk   the 
matter   over.      Plaintiff   demurred,   Norton 
insisted,    and    plaintiff    finally    consented. 
Norton   thereupon   called   plaintiff's   father 
by  telephone,  and  he  came  to  the  office  late 
in   the   afternoon.     The   premium   receipts 
and  cashbook  were  shown  to  him,  and  in 
the  course  of  the  conversation  both  Norton 
and     Buxton     repeatedly     said     to     him: 
"Harry  is  short  in  his  money.     ...     He 
has     been     using    the    company's     money. 
.     .     .     Harry    is    short    in    his    accounts. 
...     He  has  been  taking  the  company's 
money.    .    .    .    Harry  has  stolen  the  money. 
.     .     .     Harry    has    stolen    the    company's 
money.     .     .     .    What  has  Harry  used  this 
money  for  that  he  has  taken  ?" 

On  plaintiff  producing  his  personal  bank 
book  and  calling  attention  to  the  fact  that 
it  showed  no  abnormal  deposits  at  the  time 
in  question,  Buxton  answered  in  the  father's 
presence:  "If  you  wanted  it  bad  enough 
to  steal  it,  you  would  not  deposit  it." 

Buxton  again,  in  the  presence  of  the 
father,  asked  for  a  list  of  the  money  he 
had  taken,  and  said:  "We  had  a  boy  in 
an  office  that  had  been  stealing  money,  and 
I   asked  for  a  list  of  the  money  he  had 


538 


WASHINGTON  SUPREME  COURT. 


taken,  bo  as  to  save  me  time.    I  wish  Harry 
would  do  the  same." 

And  further:  "You  go  home,  and  think 
the  matter  over,  and  give  me  a  list  of  the 
other  items  you  have  taken." 

Plaintiff's  father  asked  if  it  would  seem 
possible  that  plaintiff  would  steal  so  small 
an  amount.  Buxton  replied:  "O,  well! 
that  is  the  way  they  all  start." 

Plaintiff  repeatedly  told  Buxton  that  he 
had  taken  no  money,  and  would  make  no 
such  list.  When  asked  to  pay  the  money 
back,  plaintiff  stated  he  would  not  pay  it; 
that  he  had  not  taken  it,  and  would  just 
as  soon  throw  it  in  the  bay.  Buxton  and 
Norton  threatened  to  notify  the  bonding 
company,  which  was  surety  on  plaintiff's 
bond,  and  intimated  that  the  surety  com- 
pany would  prosecute  the  plaintiff  if  he  did 
not  pay  the  money.  He  still  refused.  At 
the  close  of  this  interview  plaintiff  was 
discharged.  He  went  home  with  his  father, 
and  on  the  following  day  the  father,  as 
he  testified,  against  plaintiff's  desires,  re- 
turned to  the  office  and  paid  the  amount 
of  the  shortage.  Later  in  the  same  month 
of  April,  1916,  plaintiff  applied  to  Herbert 
H.  Ward,  business  manager  of  the  Pacific 
Mutual  Insurance  Company  of  California 
in  the  Pacific  Northwest,  with  offices  at 
Portland,  Seattle,  and  Tacoma,  for  employ- 
ment with  that  company.  Ward  testified 
that  he  proposed  to  plaintiff  that  he 
(Ward)  see  Norton,  of  the  New  York  Life 
Insurance  Company,  as  to  plaintiff's  fit- 
ness for  the  place.  To  this  plaintiff  as- 
sented. Ward  accordingly  called  on  Norton 
at  the  Seattle  office,  who  informed  him  that 
the  office  had  been  checked  up  by  a  travel- 
ing auditor,  who  had  found  things  which 
made  it  impossible  to  give  plaintiff  an  un- 
qualified reference.  On  Norton's  sugges- 
tion, Buxton  was  called  in,  and  stated  that 
plaintiff  had  been  at  least  careless  in  his 
work;  that  when  he  checked  plaintiff  there 
was  an  item  of  some  $34,  more  or  less, 
short,  and  referred  to  another  item  of  $4; 
that  Buxton  stated  that  plaintiff  had  been 
careless  in  his  work,  had  left  his  keys  in 
the  cash  drawer  containing  $200  or  $300 
in  cash;  that  if  a  man  wanted  to  steal 
that  would  be  one  way  to  do  it.  He  stated 
that  plaintiff  was  short  in  his  money,  also 
short  in  his  accounts.  As  a  result  of  the 
talk,  Ward  did  not  employ  plaintiff,  advis- 
ing him  that  he  would  not  do  so  without 
a  "clean  bill  of  health"  from  the  New  York 
Life  Insurance  Company. 

One  G.  R.  Johnson  testified  by  deposi- 
tion that  in  April,  1916,  he  was  cashier  of 
the  New  York  Life  Insurance  Company's 
branch  office  at  Calgary,  Alberta,  Canada; 
that  on  April  22,  1916,  Buxton  was  audit- 

— * — 

LR.A.1918E. 


ing  that  office,  and  spoke  to  Johnson  of 
plaintiff,  saying  he  was  short  in  his  ac- 
counts, and,  in  substance,  that  he  had  re- 
ceived cash  for  premiums  and  did  not  turn 
the  money  into  the  company,  nor  report  it. 
The  witness  explained  that  this  was  said 
in  connection  with  advice  to  JohnBon  to 
keep  separate  cash  drawers  for  himself  and 
for  his  clerk;  that  when  Buxton  was  in- 
formed that  in  the  Calgary  office  only  one 
cash  drawer  was  used  he  brought  up  the 
matter  of  the  shortage  in  the  Seattle  office. 
On  being  asked  if  the  information  given  by 
Buxton  was  that  plaintiff  himself  had 
taken  the  money,  Johnson  answered:  "Hi a 
accounts  were  short;  yes,  sir.  He  did  not 
charge  it  to  any  of  the  clerks." 

In  April  and  May,  1916,  one  E.  J.  Engle- 
hardt  was  cashier  of  the  branch  office  of 
the  New  York  Life  Insurance  Company  at 
Butte,  Montana.  This  office  was  under  the 
supervision  of  A.  S.  Elford,  manager  of  the 
Seattle  office  and  inspector  agencies  for 
the  Northwest.  Englehardt  testified  by 
deposition  that  in  April  or  early  in  May, 
1916,  Elford  was  in  the  Butte  office,  when 
the  witness  had  a  conversation  with  him 
in  reference  to  plaintiff,  witn  whom  wit- 
ness was  acquainted.  Witness  could  not 
recall  exactly  what  was  said,  but  stated 
that  he  inferred  from  what  Elford  said 
that  plaintiff's  accounts  were  not  exactly 
right.  In  connection  with  Englehardt's 
deposition  a  letter  from  Englehardt  to 
plaintiff  was  offered,  in  which  Englehardt 
wrote  to  plaintiff  touching  this  conversa- 
tion: "He  said  you  were  let  out  because 
of  a  shortage  in  your  accounts." 

Plaintiff  charged  as  libelous  (I)  the 
statements  made  on  April  11,  1916,  through 
defendant's  agents,  Norton  and  Buxton,  in 
the  presence  of  plaintiff's  father;  (2)  the 
statement  made  on  or  about  April  15,  1916, 
through  defendant's  agents,  Buxton  and 
Norton  to  Ward,  thereby  preventing  plain- 
tiff from  securing  employment  with  Ward's 
company;  (3)  the  statement  made  at 
Butte,  Montana,  on  or  about  April  22, 
1916,  through  defendant's  agent  Elford,  to 
Englehardt;  and  (4)  the  statement  made 
at  Alberta,  Canada,  on  or  about  April  22, 
1916,  through  defendant's  agent  Buxton, 
to  Johnson.  He  claimed  damages  in  the 
sum  of  $60,000. 

Defendant  in  substance,  answered  ( 1 ) 
that  Buxton,  on  discovering  the  shortage 
in  plaintiff's  accounts,  demanded  that 
plaintiff  make  it  good;  that  on  the  evening 
of  April  11,  1916,  the  facts  were  related  in 
the  presence  of  plaintiff's  father,  and  the 
statements  then  made  by  defendant's  repre- 
sentatives were  made  in  good  faith  in  the 
honest  belief  that  they  were  true,  and  that 
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they  were  made  without  malice  or  intent 
to  injure  plaintiff;    (2)   that  the  communi- 
cations made    to    Ward    were    privileged, 
being  made  in  good  faith,  in   the  honest 
belief  that  they  were  true,  without  malice, 
in  strict  confidence,   and  were  not  volun- 
teered, but  were  made  in  response  to  an 
inquiry  from  Ward;    (3)    that  the   state- 
ments alleged  to  have  been  made  by  Elford 
and  Buxton,  subsequent  to  the  conversation 
of  the  evening  of  April   11,   1916,   in   the 
Seattle  office,  were  not  made  by  these  per- 
sons as   representatives   of    defendant,   or 
with    its    authority.      Plaintiff    by    reply 
traversed    all    affirmative    matter    in     the 
answer. 

The  case  went  to  trial  to  a  jury.  At  the 
close  of  the  plaintiff's  evidence,  defendant 
challenged  its  sufficiency  by  motion  for  non- 
suit, which  was  granted.  The  action  was 
dismissed,  and  plaintiff  appeals. 

In  this  state  we  have  no  statute  defining 
slander  generally.     We  shall  not  attempt 
a  comprehensive  definition  of  slander  as  it 
u  recognized    at    common    law.      It    will 
suffice    here    to    say    that    words    falsely 
spoken  of  a  person,  which  impute  to  him 
some    criminal     offense     involving     moral 
turpitude,    for    which    he,    if    the    charge 
were  true,  might  be  indicted  and  punished, 
and  defamatory  words  falsely  spoken  of  a 
person,  which  in  themselves  prejudice  him 
in  his  profession,   trade,   or   vocation,   are 
slanderous   and  actionable  per  se.     Newell, 
Slander  &  Libel,  2d  ed.  pp.  38-41.     It  is 
obvious,    therefore,    that    all    four    of    the 
utterances    here  charged  as  slanders  were 
slanderous  per  se,  unless  they  were  either 
true  or  privileged.    Appellant  contends  that 
neither  of  them  was  either  true  or  privi- 
leged.     Respondent    insists    that    all    were 
true,  and  all  were  privileged,  whether  true 
or  not.     To  avoid  confusion,  we  shall  con- 
sider  the   first   and   second  charges   separ- 
ately. 

1.  Was  the  truth  of  the  first  charge 
established?  The  truth  of  the  communica- 
tion is  a  complete  defense  to  the  civil 
action  for  libel  or  slander.  But  defamatory 
words  are  presumed  to  be  false  until 
proven  to  be  true.  The  onus  of  such  proof 
lies  on  the  defendant.  Odgers,  Libel  & 
Slander,  3d  ed.  p.  192.  This"  matter  of 
defense,  as  in  other  cases  where  a  judg- 
ment of  nonsuit  is  asked,  may  be  estab- 
lished by  the  plaintiff's  own  evidence.  The 
words  charged  as  slanderous  in  the  first 
communication  were  proven  to  have  been 
published  by  utterance  to  and  in  the  pres- 
ence of  appellant's  father.  They  were 
direct,  unequivocal,  and  repeated  charges 
that  appellant  had  stolen  the  money  then 
missing,  and  other  unnamed  sums.  Solar 
as  the  evidence  shows,  the  whole  truth  was 
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that  the  receipts  showed  that  appellant  had 
oollected  the  money,  and  his  cashbook 
showed  that  he  had  not  accounted  for  it. 
Had  the  offending  communication  been 
confined  to  a  statement  of  those  facts,  the 
evidence,  which  conclusively  established 
their  truth,  would  have  made  a  complete 
defense.  But  it  was  not  so  confined.  He 
was  charged  with  stealing  the  money. 
That  charge  was  not  established  by  such  a 
degree  of  proof  that  any  court  would  be 
justified  in  saying  that  the  minds  of  rea- 
sonable men  might  not  differ  as  to  its 
truth.  The  question  was  one  for  the  jury. 
Appellant  denied  that  he  took  the  money, 
the  key  was  in  the  lock  of  the  cash  drawer, 
the  room  was  the  common  office  room  of 
many  employees,  any  one  of  whom  might 
have  taken  the  money  and  the  correspond- 
ing memorandum  slips.  The  evidence  was 
conclusive  of  appellant's  carelessness,  but 
not  of  his  dishonesty. 

Was  the  occasion  of  the  first  communi- 
cation privileged,  and,  if  so,  was  there  any 
excess  of  the  privilege?  If  privileged  at 
all,  it  needs  neither  argument  nor  citation 
of  authority  to  show  that  the  privilege  was 
not  absolute,  but  qualified  or  imperfect. 
The  rule  of  qualified  privilege  is  this: 
Where  the  communication  is  prompted  by 
a  duty  to  the  public  or  to  a  third  person, 
or  is  made  touching  a  matter  in  which  the 
party  making  it  has  an  interest,  to  another 
having  a  corresponding  interest,  it  is 
privileged,  if  made  in  good  faith  and  with- 
out malice.  Fahey  v.  Shafer,  98  Wash. 
517,   167   Pac.   1120. 

Though  malice  is  the  gist  of  the  crimi- 
nal charge  of  libel  (State  v.  Sefrit,  8$ 
Wash.  520,  534,  144  Pac.  725),  it  is  not 
ordinarily  an  essential  element  in  the  civil 
action  for  slander  or  libel  (Wilson  v.  Sun 
Pub.  Co.  85  Wash.  603,  515,  148  Pac.  774, 
Ann.  Cas.  1017B,  442).  But  this  is  not 
true  in  cases  involving  the  qualified  privi- 
lege. In  such  cases  actual  malice  must  be 
proved,  and  the  onus  of  proof  is  upon  the 
plaintiff.     Fahey  v.  Shafer,  supra. 

Where  it  is  not  disputed  that  the  words 
were  uttered,  the  question  whether  the 
occasion  was  privileged  is  one  for  the 
court;  whether  bona  fides  existed  in  the 
statement  made,  or  whether  it  was  mali- 
cious, is  usually  a  question  of  fact  for  the 
jury.  Moore  v.  Butler,  43  N.  H.  161,  166. 
This  the  jury  must  determine  from  the 
language  itself  and  the  surrounding  cir- 
cumstances. "The  meaning  in  law  of.  a 
privileged  communication  is  that  it  is  made 
on  such  an  occasion  as  rebuts  the  prima 
facie  inference  of  malice  arising  from  the 
publication  of  matter  prejudicial  to  the 
character  of  the  plaintiff,  and  throws  upon 
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him  the  onus  of  proving  malice  in  fact, 
but  not  of  proving  it  by  extrinsic  evidence 
only.  He  has  still  a  right  to  require  that 
the  alleged  libel  itself  shall  be  submitted 
to  the  jury,  that  they  may  judge  whether 
there  is  any  evidence  of  malice  on  the  face 
of  it.  .  .  .  The  effect,  therefore,  of  show- 
ing that  the  communication  was  made  upon 
privileged  occasion  is  prima  facie  to  rebut 
the  quality  or  element  of  malice,  and  casts 
upon  the  plaintiff  the  necessity  of  showing 
malice  in  fact;  that  is,  that  the  defendant 
was  actuated  by  ill  will  in  what  he  did 
and  said,  with  a  design  to  causelessly  or 
wantonly  injure  the  plaintiff— and  'this 
malice  in  fact,  resting,  as  it  must,  upon 
the  libelous  matter  itself,  and  the  sur- 
rounding circumstances  tending  to  prove 
fact  and  motive,  is  a  question  to  be  deter- 
mined by  the  jury.  The  question  whether 
the  occasion  is  such  as  to  rebut  the  infer- 
ence of  malice,  if  the  communication  be 
bona  fide,  is  one  of  law  for  the  court; 
but  whether  bona  fides  exist  is  one  of  fact 
for  the  jury."  Bacon  v.  Michigan  C.  R.  Co. 
66  Mich.  166,  172,  33.  N.  W.  184.  See  also 
Nichols  v.  Eaton,  110  Iowa,  509,  47  L.R.A. 
483,  80  Am.  St.  Rep.  319,  81  N.  W.  792; 
Fresh  v.  Cutter,  73  Md.  87,  10  L.R.A.  67, 
25  Am.  St.  Rep.  575,  20  Atl.  774;  Abraham 
v.  Baldwin,  52  Fla.  151,  10  L.R.A.(N.S.) 
1051,  42  So.  591,  10  Ann.  Cas.  1148;  Brow 
v.   Hathaway,   13  Allen,  239. 

In  the  record  before  us  there  is  no  dis- 
pute as  to  the  fact  of  the  father's  presence 
when  the  offending  words  were  spoken,  nor 
as  to  why  he  was  there.  The  question  of 
privilege  was  therefore  one  for  the  court. 
It  is  generally  held  that  communications 
made  to  or  in  the  presence  of  a  parent  of 
a  minor,  touching  the  minor's  conduct,  by 
reason  of  the  parent's  interest,  are  quali 
fiedly  privileged,  if  made  fairly  and  in  good 
faith.  This  is  especially  true,  if  the  inter- 
view be  sought  by  the  parent.  Long  v. 
Peters,  47  Iowa,  239;  Moore  v.  Butler, 
supra.  The  same  rule  has  been  applied, 
and  we  think  soundly,  where  the  child, 
though  an  adult,  is  a  female  living  with 
and  under  the  care  and  protection  of  the 
parent.  Rosenbaum  v.  Roche,  46  Tex.  Civ. 
App.  237,  101  S.  W.  1164.  In  other  cases, 
except  where  the  communication  was  in- 
vited or  acquiesced  in  by  the  traduced 
person  himself,  it  is  no  more  privileged 
When  made  to  parents  or  other  kindred 
than  if  made  to  strangers.  Miller  v.  John- 
son, 79  III.  58;  Davis  v.  State,  74  Tex. 
Crim.  Rep.  298,  L.R.A.1915A,  572,  167 
S.  W.  1108;  Thorn  v.  Moser,  1  Denio,  488; 
Rose  v.  Imperial  Engine  Co.  110  App.  Div. 
437,  96  N.  Y.  Supp.  808. 

But  where  the  interview  in  the  presence 
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of  others  was  either  invited  or  consented' 
to  by  the  person  claiming  to  have  been 
defamed,  the  occasion  is  qualifiedly  privi- 
leged, whether  such  persons  be  strangers 
or  kindred.  Christopher  v.  Akin,  214  Mass. 
332,  46  L.RA.(N.S.)  104,  and  note  (214 
Mass.  332,  101  N.  E.  971 ) .  Appellant  did 
not  invite  his  father's  presence  at  the  inter- 
view in  respondent's  office,  but  he  consented 
to  it, — reluctantly,  it  is  true,  but  without 
coercion.  He  was  a  man  of  full  age  and 
intelligence.  His  consent  must  he  held 
voluntary.  We  think  the  occasion  was  one 
of  qualified  privilege,  and  so  hold. 

Whether  the  privilege  of  the  occasion 
was  exceeded  depends  upon  the  good  faith 
of  the  charges  made.  This,  as  we  have 
shown,  is  to  be  determined  from  the  char- 
acter of  those  charges  in  the  light  of  all 
of  the  known  circumstances.  Had  the 
charge  been  confined  to  the  admitted  facts, 
with  the  legitimate  deduction  that  he  was 
short  in  his  accounts,  we  would  be  able 
to  say,  as  a  matter  of  law,  that  the  com- 
muunication  was  not  in  excess  of  the 
privilege.  But  inasmuch  as  these  facts 
were  explicable  on  another  hypothesis  than 
that  appellant  stole  the  money,  others  in 
the  office  having  at  least  potential  access 
to  his  cash  drawer,  and  in  view  of  the 
further  fact  that  he  persistently  denied 
having  taken  the  money  himself,  we  cannot 
say,  as  a  matter  of  law,  that  the  direct 
unqualified  charges  of  larceny,  not  only  of 
this  but  of  other  money,  repeatedly  made, 
were  not  in  excess  of  the  privilege  of  the 
occasion.  If  the  charges  of  theft  were  made 
under  an  honest  suspicion  that  appellant 
had  stolen  the  money,  the  privilege  of  the 
occasion  was  not  exceeded;  but  if  they  were 
made  to  coerce  payment  by  the  father,  or 
with  any  other  sinister  purpose,  the  privi- 
lege was  exceeded.  "This  is  not  a  lawful 
method  of  collecting  a  debt,  or  of  com- 
pelling another  person  than  the  debtor  to 
pay  it."  Beals  v.  Thompson,  149  Mass.  405, 
21  N.  E.  959.  Either  of  these  inferences 
might  be  drawn  by  the  jury  from  the  facts. 
The  question  of  malicious  excess  of  privilege 
was,  under  the  evidence  before  us,  one  for 
the  jury,  under  proper  instruction. 

2.  The  occasion  of  the  communication  to 
Ward  was  clearly  one  of  qualified  privilege. 
Appellant  had  applied  to  Ward  for  em- 
ployment. Ward  had  an  interest  which 
prompted  him  to  inquire  of  appellant's 
former  employer  as  to  his  fitness  for  the 
employment.  Statements  made  under  such 
circumstances  are  universally  held  to  be 
qualifiedly  privileged.  We  have  carefully 
considered  the  evidence  touching  the  com- 
munication made  to  Ward  by  respondent's 
agents  Buxton  and  Norton.    We  are  satis- 
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fied  that  the  privilege  was  not  exceeded. 
They  stated  the  facts  truthfully,  and  said 
that  appellant  had  been  at  least  careless. 
There  is  no  evidence  that  they  directly 
charged  appellant  with  theft,  or  that  the 
words  used  were  designedly  capable  of  that 
construction,  however  Ward  may  have  con- 
strued them. 

3.  The  other  two  communications  charged 
in  the  complaint  as  slanderous  fall  in  the 
same  category.  We  find  it  unnecessary  to 
determine  whether  either  of  them  was 
privileged  or  not.  The  evidence  shows  that 
the  statement  made  by  Buxton  to  Johnson 
at  Calgary  was  made  by  way  of  caution, 
and  to  illustrate  the  advisability  of  having 
an  individual  cash  drawer  for  each  col- 
lector.     The  statement    went    no    further 


than  that  appellant  was  short  in  his 
accounts,  and  that  none  of  the  clerks  was 
charged  with  the  theft.  The  evidence  of 
the  statement  to  Englehardt,  made  by 
Elford  at  Butte,  was  extremely  vague;  but, 
even  assuming  that  it  was  precisely  what 
Englehardt  wrote  to  appellant,  viz.,  "He 
said  you  were  let  out  because  of  a  shortage 
in  your  acoounts>,,  it  was  confined  to  the 
exact  truth.  As  we  have  seen,  the  truth 
of  the  offending  statement  is  a  complete 
defense,    regardless    of    the    question    of 

privilege. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial  in  accordance 
with  this  opinion. 

Chadwick  and  Holcomb,  JJ.,  concur. 
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CHARLES  E.  BLANTON,  by  Next  Friend, 

v. 

KANSAS  CITY  COTTON  MILLS  COM- 
PANY and  KANSAS  CITY  CASUALTY 
COMPANY,  Garnishee,  Appt. 


WILLIAM  LUBEK 
v. 

SAME,  Appt. 


ERNEST  MYERS,  by  Next  Friend, 

v. 

SIMON  A.  GARDNER  and  SAME,  Garni- 
shee, Appt. 

(103  Kan.  118,  172  Pac.  087.) 

Insurance  —  casualty  —  garnishment  of 
Insurer. 

1.  Where  a  casualty  company  in  an  em- 
ployers' insurance  contract  agrees  to  in- 
demnify the  insured  against  loss,  including 
expenses  arising  or  resulting  from  claims 
upon  the  insured  for  damages  on  account 
of  bodily  injuries  to  employees,  and  wherein 

Headnotes  by  Johnston,  Ch.  J. 


Note. —  The  question  whether  insurance 
against  injuring  the  property  or  person  of 
a  third  person  is  indemnity  or  liability  in- 
surance is  considered  in  the  note  to  Patter- 
son v.  Adan,  48  L.R.A.(N.S.)  184;  and  see 
later  cases,  Davies  v.  Maryland  Casualty 
Co.  L.R.A.19K5D,  395;  Maryland  Casualty 
Co.  v.  Peppard,  L.R.A.1916E,  597;  Elliott 
t.  iEtna  L.  Ins.  Co.  L.R.A.1917C,  1061;  and 
Fidelity  &  C.  Co.  v.  Martin,  L.R.A.1917F, 
924. 

Specifically,  as  to  an  injured  employee's 
right  to  reach  fund  under  an  employers'  lia- 
bility policy,  see  notes  to  Allen  v.  Mtna  L. 
Ins.  Co.  7  L.R.A.(N.S.)  598,  and  Clark  v. 
Bonsai,  48  L.R.A.(N.S.)   191. 
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it  is  provided  that  the  company  shall  have 
notice  of  accidents  and  shall  not  be  respons- 
ible for  settlements  made  by  the  employer 
unless  authority  in  writing  is  given  to  the 
insured,  excepting  expenses  of  emergency  re- 
lief, and  wherein  it  is  stipulated  that  the 
company  shall  investigate  all  accidents  and 
defend  all  suits  for  damages  unless  it  elects 
to  settle  the  claims  or  suits,  and  the  com- 
pany, acting  under  the  policy,  investigates 
accidents  and  adjusts  and  pays  claims  for 
losses  and  assumes  exclusive  control  of  the 
defense  of  suits  upon  the  claims  of  em- 
ployees of  the  insured,  the  contract  should 
be  regarded  as  one  to  indemnify  the  insured 
against  liability,  and  the  casualty  company 
is  therefore  subject  to  garnishment  at  the 
suit  of  the  employees  when  the  insured  is 
insolvent. 
For  other  cases,  see  Garnishment,  I.  c,  1,  in 

Dig.  1-52  N.  8. 
Same  —  modification  of  agreement. 

2.  The  insured  employers  were  not  oper- 
ating under  the  Workmen's  Compensation 
Law  when  the  policies  were  issued,  and  at- 
tached to  them  were  riders,  excepting  the 
insurer  from  claims  for  compensation  under 
that  law.  Before  the  end  of  the  insurance 
period  the  insured  came  under  the  Com- 
pensation Law.  Held,  that  it  was  compe- 
tent for  the  parties  to  detach  the  rider  and 
modify  the  contract  by  an  agreement  that 
the  unearned  premium  should  stand  as  in- 
surance for  compensation  for  injuries  for 
the  remainder  of  the  insurance  year,  and 
also,  held,  that  the  evidence  in  the  case  sup- 
ports the  theory  that  such  an  agreement 
was  made. 
For  other  cases,  see  Insurance,  VIII.  in  Dig. 

1-52  N.  8. 

(May  11,  1918.) 

APPEALS  by  the  garnishee  company  from 
judgments  of  the  District  Court  for 
Wyandotte  County  in  favor  of  plaintiffs 
against  it,  for  the  amount  of  judgments 
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obtained  by  them  against  defendants  in 
actions  brought  to  recover  damages  for  per- 
sonal injuries.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  D.  A.  Murphy,  E.  S.  McAnany, 
M.  L.  Alden,  Thomas  M.  Van  Cleave, 
and  Samuel  Maher,  for  appellant: 

To  entitle  the  obligee  in  a  bond  of  in- 
demnity to  recover,  he  must  show  actual 
payment  by  him.  It  is  not  sufficient  to 
prove  his  liability. 

Hussey  v.  Collins,  30  Me.  190;  Weller  v. 
Eames,  15  Minn.  461,  Gil.  376,  2  Am.  Rep. 
150;  Jeffers  v.  Johnson,  21  N.  J.  L.  73; 
Aberdeen  v.  Blackmar,  6  Hill,  324;  Gilbert 
v.  Wiman,  1  N.  Y.  550,  49  Am.  Dec.  359; 
Harvey  v.  Daniel,  36  Ga.  562;  Francis  v. 
Porter,  7  Ind.  213;  Wilson  v.  Smith,  23 
Iowa,  252;  Gillespie  v.  Creswell,  12  Gill 
&  J.  36;  Valentine  v.  Wheeler,  122  Mass. 
566,  23  Am.  Rep.  404;  Campbell  v.  Roter- 
ing,  42  Minn.  115,  6  L.R.A.  278,  43  N.  W. 
795;  Hoy  v.  Hansborough,  Freem.  Ch. 
(Miss.)  533;  Townsend  v.  Atwater,  5  Day, 
298;  Bowman  v.  McElroy,  15  La.  Ann.  663; 
American  Bldg.  &  L.  Asso.  v.  Waleen,  52 
Minn.  23,  53  N.  W.  867;  Taylor  v.  Coon, 
79  Wis.  76,  48  N.  W.  123;  Douglass  v. 
Clark,  14  Johns.  177;  Cousins  v.  Paxton 
&  G.  Co.  122  Iowa,  465,  98  N.  W.  277; 
Oaks  v.  Scheiffcrly,  74  Cal.  478,  16  Pac. 
252;  Henderson- Achert  Lithographic  Co.  v. 
John  Shillito  Co.  64  Ohio  St.  236,  83  Am. 
St.  Rep.  745,  60  N.  E.  295;  Central  Trust 
Co.  v.  Louisville  Trust  Co.  40  C.  C.  A.  630, 
100  Fed.  545;  Wicker  v.  Hoppock,  6  Wall. 
94,  18  L.  ed.  752. 

The  policies  which  form  the  bases  of  the 
recoveries  had  in  these  cases  are  contracts 
of  indemnity  against  loss,  and  not  agree- 
ments to  pay  liability  when  fixed. 

Carter  v.  ^Etna  L.  Ins.  Co.  76  Kan.  275, 
11  L.R.A.(N.S.)  1155,  91  Pac.  178;  Con- 
nolly v.  Bolster,  187  Mass.  266,  72  N.  E. 
981;  Frye  v.  Bath  Gas  &  E.  Co.  97  Me.  241, 
59  L.R.A.  444,  94  Am.  St.  Rep.  500,  64  Atl. 
395;  Cnchman  v.  Carbondale  Fuel  Co.  122 
Iowa,  656,  98  K.  W.  509;  Poe  v.  Philadel- 
phia Casualty  Co.  118  Md.  347,  84  Atl.  476; 
Ford  v.  iEtna  L.  Ins.  Co.  70  Wash.  29,  126 
Pac.  69;  Clark  v.  Bonsai,  157  N.  C.  270,  48 
LJLA.(N.S.)  191,  72  S.  E.  954;  Conqueror 
Zinc  &  Lead  Co.  v.  JRtna.  L.  Ins.  Co.  152 
Mo.  App,  332,  133  S.  W.  156;  Finley  v. 
United  States  Casualty  Co.  113  Tenn.  592, 
83  S.  W.  2,  3  Ann.  Cas-  962;  Travelers  Ins. 
Co.  v.  Moses,  63  N.  J.  Eq.  260,  92  Am.  St. 
Rep.  663,  49  Atl.  720;  Stenbom  v.  Brown- 
Corliss  Engine  Co.  137  Wis.  564,  20  L.R.A. 
(N.S.)  956,  119  N.  W.  308;  Texas  Short 
Line  R.  Co.  v.  Waymire,  —  Tex.  Civ.  App. 
— ,  89  S.  W.  452;  Atlas  Hardwood  Lumber 
Co.  v.  Georgia  L.  Ins.  Co.  129  Tenn.  477, 
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167  S.  W.  109;  Fidelity  &  C.  Co.  v.  Mar- 
tin,  163  Ky.  12,  L.R.A.1917F,  924,  172  S.  W. 
307;  Curtis  &  G.  Co.  v.  ^Etna  L.  Ins.  Co. 
—  Okla.  — ,  160  Pac.  465;  Goodman  v. 
Georgia  L.  Ins.  Co.  189  Ala.  130,  66  So. 
649;  Kennedy  v.  Fidelity  &  C.  Co.  100 
Minn.  1,  9  L.R.A-(N.S.)  478,  117  Am.  St. 
Rep.  658,  110  N.  W.  97,  10  Ann.  Cas.  1; 
Allen  v.  Gilman,  McN.  &  Co.  137  Fed.  136; 
Allen  v.  iEtna  L.  Ins.  Co.  7  L.ILA-(N.S.) 
958,  76  C.  C.  A.  265,  145  Fed.  881. 

The  contract  is  one  of  indemnity,  and  no 
recovery  can  be  had  until  loss  has  been 
incurred  by  payment. 

Carter  v.  jEtna  L.  Ins.  Co.  76  Kan.  275, 
11  L.R.A-(N.S.)  1155,  91  Pac.  178;  Frye  v. 
Bath  Gas  &  E.  Co.  97  Me.  241,  59  L.R.A. 
444.  94  Am.  St.  Rep.  500,  54  Atl.  395. 

Messrs.  J.  O.  Emerson,  David  J. 
Smith,  T.  F.  Railsback,  T.  A.  Pollock, 
and  K.  P.  Snyder,  for  appellees: 

A  contract  to  indemnify  against  liability, 
or  a  contract  to  indemnify  against  loss, 
when  the  terms  of  the  contract  show  that 
liability  is  included  in  the  term  "loss,"  are 
contracts  which  do  not  require  prepayment 
by  the  insured  before  a  cause  of  action 
arises. 

Fenton  v.  Fidelity  &  C.  Co.  36  Or.  283, 
48  L.R.A.  770,  56  Pac.  1096;  Fritchie  v. 
Miller's  Pennsylvania  Extract  Co.  197  Pa. 
401,  47  Atl.  351 ;  Hoven  v.  Employers'  Lia- 
bility Assur.  Corp.  (Hoven  v.  West  Superior 
Iron  &  Steel  Co.)  93  Wis.  206,  32  L.R.A, 
388,  67  N.  W.  46;  Anoka  Lumber  Co.  v. 
Fidelity  &  C.  Co.  63  Minn.  286,  30  L.R.A- 
689,  65  N.  W.  353;  Pickett  v.  Fidelity  &  C. 
Co.  60  S.  C.  477,  38  S.  E.  160,  629;  Frye  v. 
Bath  Gas  &  E.  Co.  97  Me.  241,  59  L.R.A. 
444,  94  Am.  St.  Rep.  500,  54  Atl.  395. 

The  contract  is  one  of  insurance  against 
liability. 

Patterson  v.  Adan,  119  Minn.  308,  48 
L.R.A.(N.S.)  184,  138  N.  W.  281;  Sanders 
v.  Frankfort  Marine,  Acci.  &  Plate  Glass 
Ins.  Co.  72  N.  H.  485,  101  Am.  St.  Rep. 
688,  57  Atl.  655;  Davies  v.  Maryland  Casu- 
alty Co.  89  Wash.  571,  L.R.A-1916D,  395, 
154  Pac.  1116,  155  Pac.  1035;  Elliott  v. 
iEtna  L.  Ins.  Co.  100  Neb.  833,  L.R.A.1917C, 
1061,  161  N.  W.  679;  Lombard  v.  McGuire- 
Penniman  Co.  —  N.  H.  — ,  97  Atl.  892; 
Standard  Printing  Co.  v.  Fidelity  &  D.  Co. 
138  Minn.  304,  164  N.  W.  1022;  Curtis  AG. 
Co.  v.  Mtna,  L.  Ins.  Co.  —  Okla.  —  160 
Pac.  465;  Maryland  Casualty  Co.  v.  Pep- 
pard,  —  Okla.  — ,  L.R.A.1916E,  597,  157 
Pac  106. 

The  casualty  company  is  estopped  from 
claiming  noncoverage. 

Tozer  v.  Ocean  Acci.  &  Guarantee  Corp. 
94  Minn.  478,  103  N.  W,  509,  99  Minn.  290, 
109  N.  W.  4i0;  Employers'  Liability  Assur. 
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Corp.  v.  Chicago  &  B.  M.  Coal  &  Coke  Oo. 
73  C.  CL  A.  278,  141  Fed.  962. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

These  are  appeals  by  the  Kansas  City 
Casualty  Company  from  judgments  ren- 
dered against  it  in  garnishment  proceedings. 

Three  actions  are  involved,  each  brought 
by  an  employee  against  his  employer  to 
recover  damages  for  personal  injuries,  in 
which  judgments  against  their  employers 
were  obtained.  The  defendants  in  those 
actions  held  policies  of  insurance  issued  by 
the  casualty  company,  and  in  the  actions 
mentioned  it  took  complete  charge  of  the 
litigation  for  the  defendants.  The  plain- 
tiffs were  unable  to  enforce  payment  of  the 
judgments,  and  they  garnished  the  casualty 
company,  which  answered  in  each  case, 
denying  liability  to  the  defendant.  Plain- 
tiffs contested  the  answers,  and  the  evi- 
dence upon  the  issues  thus  raised  was  sub- 
mitted at  one  hearing  to  the  court  without 
a  jury.  No  findings  of  fact  were  made,  and 
the  court  rendered  judgments  against  the 
casualty  company  for  the  amounts  of  the 
claims  established. 

The  issues  were  the  same  in  the  three 
actions,  except  that  in  those  against  the 
Cotton  Mills  Company  there  is  an  added 
feature  by  reason  of  the  fact  that,  at  the 
time  of  the  injuries,  it  was  operating  under 
the  provisions  of  the  Workmen's  Compensa- 
tion Law,  and  it  is  claimed  by  the  casualty 
company  that,  under  the  policy,  it  is  not 
liable  on  account  of  injuries  within  the 
scope  of  that  act.  It  also  claims  that  the 
policies  issued  are  contracts  of  indemnity 
against  loss  sustained,  and  that  the  obtain- 
ing of  judgments  against  the  employers, 
which  had  not  been  paid,  was  not  sufficient 
to  render  it  liable  as  garnishee.  The  policies 
in  question  were  designated  as  "employers' 
liability  policies,"  and  in  them  the  casualty 
company  agreed  "to  indemnify  the  assured, 
described  in  the  warranties  hereof,  within 
the  amounts  as  expressed  herein,  against 
loss  including  expense  arising  or  resulting 
from  claims  upon  the  assured  for  damages 
on  account  of  bodily  injuries,"  etc.,  to  an 
employee.  It  was  stipulated  that  the  as- 
sured should  give  the  casualty  company 
immediate  notice  of  any  accident  to  an 
employee  and  of  any  suit  resulting  there- 
from* and  it  was  further  stipulated  that 
"the  company  is  not  responsible  for  any 
settlement  made  or  any  expense  incurred  by 
the  assured,  unless  such  settlements  or 
expenditures  are  first  specifically  authorized 
in  writing  by  the  company;  except  that  the 
assured  may  provide  at  the  time  of  the  ac- 
cident, at  the  expense  of  the  company,  such 
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immediate  surgical  relief  as  is  imperative." 
There  was  also  a  provision  limiting  the 
amounts  for  which  the  casualty  company 
would  be  liable,  and  also  stating:  "In  ad- 
dition to  these  limits,  the  company  will, 
at  its  own  cost  (court  costs  and  all  interest 
accruing  after  entry  of  judgment  on  such 
part  thereof  as  shall  not  be  in  excess  of  the 
limits  of  the  company's  liability  as  herein- 
before expressed,  being  considered  part 
thereof),  investigate  all  accidents  and  de- 
fend all  suits  even  if  groundless,  of  which 
notices  are  given  to  it  as  hereinbefore  re- 
quired, unless  the  company  shall  elect  to 
settle  the  claim  or  suit." 

The  provision  usually  contained  in  poli- 
cies of  this  character,  that  no  action  could 
be  maintained  by  reason  of  a  judgment 
against  the  assured,  unless  the  latter  had 
sustained  a  loss  by  satisfying  the  judgment, 
is  not  found  in  any  of  the  policies  involved 
here.  It  appeared  from  the  evidence  that 
the  casualty  company  had,  in  other  in- 
stances, adjusted  claims  and  paid  judgments 
that  had  not  been  already  satisfied  by  the 
assured,  and  that  it  had  advertised  its  busi- 
ness as  including  in  its  scope  the  adjust* 
ment  of  all  claims,  payment  of  all  attor- 
neys' fees,  defense  of  all  suits,  the  payment 
of  all  judgments  up  to  $6,000,  and  the  pay- 
ment of  court  costs. 

The  main  question  raised  on  these  ap- 
peals is  whether  or  not  there  can  be  a 
liability  against  the  casualty  company  for 
accidental  injuries  to  the  employees  of  the* 
insured,  until  the  latter  pays  the  claims  for 
the  injuries  and  losses  sustained.  The  cas- 
ualty company*  contends  that  under  the  rule 
of  Carter  v.  Mtn&  L.  Ins.  Co.  76  Kan.  275, 
11  L.R.A.(N.S.)  1155,  91  Pac.  178,  its  con- 
tract was  indemnity  against  loss,  and  that 
no  loss  was  sustained  by  the  insured  until 
payment  had  been  made.  The  contract  in 
the  Carter  Case  differs  materially  from 
those  involved  herein.  Aside  from  one 
stipulation,  there  was  the  same  ambiguity 
in  that  contract  as  in  these,  in  regard  to 
whether  liability  was  included  in  the  term 
"  loss,"  and  whether  it  was  the  intention  of 
the  parties  that  the  insurance  company 
should  be  substituted  for  the  insured,  so 
far  as  liability  for  accidental  injuries  and 
death  was  concerned.  While  several  of  the 
provisions  of  that  contract  indicated  a  sub- 
stitution of  the  insurer  for  the  insured,  and 
that  it  was  insurance  against  liability,  it 
contained  the  following  positive  stipula- 
tion: "No  action  shall  lie  against  the  com- 
pany, as  respects  any  loss  under  this  policy, 
unless  it  shall  be  brought  by  the  assured 
himself,  to  reimburse  him  for  loss  actually 
sustained  and  paid  by  him  in  satisfaction 
of  a  judgment,  within  sixty  days  from  the 


544 


KANSAS  SUPREME  COURT. 


date  of  such  judgment,  and  after  trial  of 
the  issue."    76  Kan.  page  276,  277. 

As  we  have  seen,  this  clause  was  wholly 
omitted  from  the  contracts  in  question.  In 
the  decision  of  that  case  it  was  said  that 
"this  provision  leaves  no  doubt  of  the  in- 
tention of  the  parties,  which  was  that  the 
insurance  company  was  not  required  to  pay 
anything  because  of  the  policy,  until  losses 
had  been  paid  by  the  assured  in  satisfaction 
of  a  judgment."     76  Kan.  page  278. 

It  was  there  held  that  the  obligation  of 
the  contract  did  not  extend  beyond  the  in- 
surer and  the  insured,  that  it  did  not  inure 
to  the  benefit  of  the  injured  employees,  and 
that  the  insurer  was  only  bound  to  reim- 
burse the  insured  for  the  losses  he  was 
compelled  to  pay.  The  "no  action"  pro- 
vision was  deemed  to  be  so  specific  and 
controlling  as  to  overcome  other  stipula- 
tions in  the  contract  pointing  to  insurance 
against  liability,  and  also  to  prevent  an 
estoppel  against  the  insurer,  by  reason  of 
having  taken  control  of  the  litigation  and 
made  the  defense  for  the  insured.  The  pro- 
visions of  the  contracts  without  this  clause, 
and  the  action  of  the  defendant  in  giving  a 
practical  interpretation  of  the  provisions  of 
the  contract,  strongly  tend  to  show  the  pur- 
pose of  the  parties  to  have  been  that  the 
insurer  should  be  substituted  for  the  in- 
sured, and  also  that  it  was  intended  as  an 
insurance  against  liability.  Attention  is 
called  to  the  use  of  the  word  "indemnify" 
in  the  contract,  which  it  is  contended  car- 
ries the  idea  of  a  reimbursement  for  losses; 
but  the  term  has  other  meanings,  and  is  no 
more  controlling  than  the  statement  at  the 
head  of  each  of  the  policies  that  it  is  a 
"liability  policy." 

As  against  the  theory  that  the  insurer  is 
not  concerned  as  to  accidents  or  liabilities 
arising  from  them,  there  is  the  stipulation 
that  the  insurer  shall  be  given  immediate 
notice  of  an  accident,  and  of  any  suit  re- 
sulting from  it.  The  obvious  purpose  of 
such  a  notice  is  that  the  insurer  may  pro- 
tect itself  against  liability,  and  that  this 
Was  the  intention  is  made  manifest  by  the 
action  of  the  insurer  in  settling  claims  for 
such  liabilities,  without  waiting  for  the  in- 
sured to  settle  or  pay  them.  In  order  that 
the  insured  may  intelligently  carry  out  this 
plan,  it  is  provided  that  the  insurer  may 
inspect  the  plant,  works,  machinery,  and 
appliances  used  by  the  insured,  and  shall 
also  have  access  to  its  books  and  records, 
and  in  that  way  determine  the  nature  of 
the  injury  and  the  extent  of  the  liability. 
While  the  insured  is  not  denied  the  right  to 
make  settlements  with  its  injured  em- 
ployees, it  is  expressly  stipulated  that,  ex- 
cept for  emergency   surgical  relief  at  the 


time  of  the  accident,  the  insurer  will  not  be 
responsible  for  any  settlement  made,  unless 
written  authority  therefor  is  given  by  the 
insurer.  In  view  of  the  f act  that  plaintiffs 
were  paying  for  insurance  protection*  and 
would  lose  that  protection  if  they  settled 
a  claim  without  the  consent  of  the  insurer, 
the  clause  was  almost  equivalent  to  a  stip- 
ulation forbidding  them  to  negotiate  a  set- 
tlement with  an  injured  employee.  Under 
the  contract  the  insured  was  permitted  to 
co-operate  with  the  insurer  in  negotiating  a 
settlement,  but  it  was  practically  excluded 
from  the  control  of  settlements. 

To  make  the  control  of  the  insurer  more 
effective,  it  was  stipulated  that  it  should 
investigate  ail  accidents  of  which  it  had 
notice;  and  its  course  of  action  was  not 
only  to  investigate  such  accidents,  but  it 
went  farther,  and  made  settlements  for  lia- 
bility arising  from  the  accidents.  This 
control  was  continued  after  the  investiga- 
tion, and  throughout  any  litigation  that 
might  arise  upon  the  claims  based  on  acci- 
dents, because  in  the  contract  it  was  stipu- 
lated that  the  insurer  should  take  charge 
of  any  litigation  that  arose,  and  should,  at 
its  own  cost,  defend  all  suits  brought, 
whether  they  were  groundless  or  real,  un- 
less it  should  elect  to  settle  the  claims  or 
suits,  without  contest.  These  provisions 
show  that  the  obligations  of  the  contract 
rested  upon  the  insurer  from  the  time  the 
accident  occurred,  down  until  the  liability 
resulting  from  them  was  settled  and  dis- 
charged. 

Instead  'of  being  exempt  from  liability 
until  prepayment  of  claims  by  the  insured, 
the  insurer  practically  puts  itself  into  the 
place  of  the  insured,  so  far  as  settlements 
with  employees  and  payment  of  their  claims 
are  concerned;  and,  if  it  had  been  the  in* 
tention  of  the  parties  that  no  liability 
should  attach  to  the  insurer  until  payment 
had  been  made  by  the  insured,  it  would 
have  been  very  easy  to  have  made  that 
statement,  in  some  such  way  as  was  done 
in  the  Carter  Case.  There  being  ambiguity 
in  the  contract  respecting  the  kind  of  in- 
surance intended,  extrinsic  circumstances 
showing  the  practical  interpretation  placed 
upon  the  contracts  by  the  parties  may  be 
and  was  received.  The  casualty  company 
not  only  designated  its  contracts  as  "liabil- 
ity policies,"  but  in  an  advertisement  pub- 
lished in  a  newspaper  in  March,  1914,  as  to 
the  character  of  the  policies  it  stated: 
"Every  man  in  business,  every  employer  of 
labor,  needs  liability  insurance.  It  safe- 
guards you  against  possible  damages  aris- 
ing from  injury  or  death  to  those  who  work 
in  your  shop,  factory,  or  store.  The  liabil- 
ity insurance  issued  by  the  Kansas  City 
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Casualty  Company  fully  protects  you.  Note 
the  wide  scope:  We  adjust  all  elaims.  We 
pay  all  attorneys'  fees.  We  defend  all 
suits.  We  pay  all  judgments  up  to  $6,000. 
We  pay  all  court  costs." 

In  addition  to  this  a  former  manager  of 
the  casualty  company  testified  in  its  behalf, 
and  stated  that,  "our  policy,  as  I  have 
stated,  was  an  employer's  liability  policy, 
and  our  policy  indemnified  the  assured 
against  his  legal  liability  for  personal  in- 
juries." 

These  things,  in  connection  with  the  ac- 
tion of  the  casualty  company  in  making 
settlements  without  waiting  for  prepay- 
ment by  the  insured,  show  that  the  casualty 
company  understood  its  contracts  to  bind  it 
for  liability,  and  not  for  mere  indemnity. 
There  is  a  conflict  in  the  authorities  on 
this  branch  of  the  law.  Some  of  them  in- 
terpret contracts  containing  stipulations 
similar  to  those  included  in  the  policies  in 
qnestion,  as  indemnity  only,  and  hold  that 
prepayment  of  losses  is  essential  to  recov- 
ery. Others  treat  them  as  indemnity  con- 
tracts because  of  the  inclusion  of  the  "no 
adaon"  provision.  Very  many  treat  them 
as  liability  contracts,  where  the  "no  action" 
provision  is  omitted.  In  a  few  cases  courts 
have  gone  to  the  extent  of  holding  policies 
containing  the  "no  action"  provision  as  con- 
tracts to  pay  liabilities.  The  authorities 
supporting  the  different  theories,  and  illus- 
trative of  the  conflict,  axe  grouped  in  a,, note 
in  48  L.R.A«(N.S.)  184.  Some  of  the  cases 
tending  to  support  the  interpretation  which 
we  have  placed  on  the  contracts  involved 
here  are:  American  Employers'  Liability 
Ins.  Co.  v.  Fordyce,  62  Ark.  562,  54  Am.  St 
Rep.  305,  36  S.  W.  1051 ;  Stephens  v.  Penn- 
sylvania Casualty  Co.  136  Mich.  180, 97  N.  W. 
686,  3  Ann  Cas.  478 ;  Standard  Printing  Co. 
t.  Fidelity  &  D.  Co.  138  Minn.  304, 164  N.  W. 
1022;  Patterson  v.  Adan,  119  Minn.  308,  48 
UtA.(N.S.)  184,  138  N.  W.  281;  Allen  v. 
£tna  L.  Ins.  Co.  7  L.R.A.(N.S.)  958,  76 
C.  C.  A.  266,  145  Fed.  881;  Sanders  v. 
Frankfort  Marine  Acci.  &  Plate  Glass  Ins. 
Co.  72  N.  H.  485,  101  Am.  St.  Rep.  688,  57 
Atl  055;  Lewinthan  v.  Travelers'  Ins.  Co. 
61  Misc.  621,  113  N.  Y.  Supp.  1031;  Clark 
▼.  Bonsai,  157  N.  C.  270,  48  L.R.A.(N.S.) 
191,  72  S.  B.  954;  Maryland  Casualty  Co.  v. 
Peppard,  —  Olda.  — ,  L.R.A.1916E,  597,  157 
Pat  106;  Fenton  v.  Fidelity  &  C.  Co.  36 
Or.  283,  48  L.R.A.  770,  56  Pac.  1096;  Pickett 
v.  Fidelity  &  C.  Co.  60  S.  C.  477,  38  S.  E. 
160,  629;  Da  vies  v.  Maryland  Casualty  Co. 
89  Wash.  571,  L.R.A.1916D,  395,  398,  154 
Pac  1116,  155  Pac.  1035;  Hoven  v.  Employ- 
ers' Liability  Assur.  Corp.  ( Hoven  v.  West 
Superior  Iron  &  Steel  Co.)  93  Wis.  201,  32 
LHA.  388,  67  N.  W.  46. 


The  next  contention  is  that  in  no  event 
tan  there  be  a  liability  for  the  injuries  to 
Lubek  and  Blanton,  as  their  employer,  the 
Cotton  Mills  Company,  was  operating  under 
the  Workmen's  Compensation  Law,  and 
compensation  injuries  were  expressly  ex- 
cepted from  the  obligations  of  the  contract. 
No  such  exception  was  contained  in  the 
policy  when  it  was  produced  at  the  trial, 
but  there  is  testimony  that  a  rider  was 
attached  to  the  policy  when  it  was  written, 
which  was  later  detached.  The  Cotton  Mills 
Company  had  not  elected  to  come  under  the 
Compensation  Law  when  the  policy  was 
issued,  but  did  so  in  March,  1913.  The  evi- 
dence tended  to  show  that  the  casualty 
company,  through  its  officer,  then  agreed  to 
cover  compensation  cases  under  the  policy 
without  an  additional  premium,  in  view  of 
the  short  time  in  which  the  policy  would 
remain  in  force,  and  that  the  rider  clause 
mentioned  was  torn  off  the  policy.  Some 
testimony  was  offered  to  the  effect  that  an 
additional  premium  was  demanded,  but  the 
Cotton  Mills  Company  declined  to  pay  more 
insurance,  and  then,  instead  of  returning 
the  unearned  premium,  the  agreement  was 
made  to  cover  compensation  ease*  the  re- 
mainder of  the  year  for  the  premium  paid. 
The  retention  of  the  unearned  premium, 
instead  of  its  return  to  the  insured,  would 
be  sufficient  consideration  for  the  change 
made  in  the  contract,  through  the  detach- 
ing of  the  rider  and  making  the  insurance 
cover  compensation  injuries.  There  is  a 
sharp  dispute  in  the  testimony  as  to  when 
this  agreement  was  made,  or  when  the  rider 
was  torn  off  the  policy,  but  there  is  evi- 
dence to  support  the  conclusion  that  both 
occurred  before  the  injuries  to  Lubek  and 
Blanton  were  sustained.  As  there  were  no 
special  $ndings,  and  the  general  finding  was 
in  favor  of  the  plaintiffs,  it  must  be  deemed 
that  the  court  accepted  the  testimony  fav- 
orable to  plaintiffs  as  true,  and  discredited 
the  conflicting  evidence  given  in  behalf  of 
the  casualty  company. 

The  judgment  is  affirmed. 

CONNECTICUT  STJPREME  COURT  OF 

ERRORS. 

GEORGE  E.  TAFT 
v. 

CHARLES  E,  LORD,  Appt. 

(92  Conn.  539,  103  Atl.  644.) 

Habeas  corpus  —  Interstate  rendition  — 
release. 

1.  Habeas  corpus  lies  to  release  from  cus- 
tody one  held  for  interstate  rendition  if  the 
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Note. —  As  to.  extradition  on  charge  of 
abandoning  or  deserting  wife  or  family,  sea 
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detention  is  outside  the  field  of  executive 
duty  under  the  statute,  or  in  excess  of  the 
authority  incident  thereto. 
For  other  cases,  see  Habeas  Corpus,  I.  c,  in 
Dig.  1S2  N.  8. 

Cxtradition  —  rendition  for  nonsupport. 

2.  One  indicted  for  nonsupport  is  not  sub- 
ject to  rendition  from  another  state  where, 
having  a  family  in  the  state  of  the  indict- 
ment, he  removed  with  his  family  to  an- 
other state,  where  his  wife  left  him  and 
took  the  children  to  the  place  of  former  resi- 
dence, after  which  he  failed  to  furnish  sup- 
port for  the-  family. 
For  other  cases,  see  Ewtradition,  //.  in  Dig. 

1-32  N.  S. 

(April  30,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for 
Hartford  County  discharging  a  certain  per- 
son from  custody  to  which  he  had  been 
committed  under  a  warrant  of  extradition, 
for  abandonment  of  his  children,  in  a 
habeas  corpus  proceeding  to  determine  the 
legality  of  his  arrest  and  detention. 
Affirmed. 

Statement  by  Prentice,  Ch.  J.: 
February  8,  1917,  the  prisoner,  William 
Schumann,  Jr.,  then  a  resident  of  and 
located  in  this  state,  was  indicted  in  the 
county  court  in  the  county  of  Kings,  state 
of  New  York,  for  the  crime  of  abandon- 
ment of  children,  as  defined  by  the  statute 
law  of  that  state.  Thereafter  extradition 
proceedings  in  due  form  were  instituted, 
and  on  March  10,  1917,  the  governor  of 
New  York  requested  the  governor  of  this 
state  to  cause  Schumann's  arrest  and  his 
delivery  to  an  agent  of  the  state  of  New 
York,  for  return  to  that  state  to  answer 
to  the  indictment.  On  March  14,  1917, 
the  governor  of  this  state  honored  the 
request,  and  issued  a  warrant  for  the 
arrest  and  delivery  for  return  of  Schu- 
mann, as  requested.  This  warrant  was 
placed  in  the  hands  of  the  defendant,  a 
deputy  sheriff  of  Hartford  county,  for 
service.  Thereupon,  in  conformity  with  the 
directions  of  the  warrant,  the  defendant 
arrested  Schumann,  and  was  holding  him 
in  custody  for  the  purpose  of  further  exe- 
cuting it  when  these  habeas  corpus  proceed- 
ings were  begun.  The  defendant  made  re- 
turn to  the  writ  that,  in  arresting  and 
holding  Schumann  in  custody,  he  was  act- 
ing in  obedience  to  the  authority  of  the 
above-recited  warrant  of  the  governor  of 
this  state,  delivered  to  him  for  execution. 
When  the  governor  of  this  state  issued  his 

Ex  parte  Roberson,  L.R.A.1915E,  691,  and 
footnote.  And  see  later  case  State  v.  Well- 
man,  L.R.A.1918D,  949. 
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warrant,  he  had  no  other  evidence  or  infor- 
mation before  him  except  such  as  was  con- 
tained in  the  requisition  of  the  governor 
of  New  York. 

The  facts  agreed  upon  and  found  by  the 
trial  judge  show  the  following  additional 
facts:     Schumann  from  his  early  boyhood, 
and  until  his  coming  to  this  state  in  1916, 
lived  in  Brooklyn,  in  New  York  Btate.    In 
1908   he   there   married   his   present   wife. 
Subsequent  to  the  marriage  the  couple  lived 
together  and  continued  to  reside  in  Brook- 
lyn.   There  the  three  children  were  born  to 
them  whose  abandonment  is  charged  in  the 
indictment.     On  or  about  April   17,  1916, 
Schumann  left  his  home  in  Brooklyn  and 
came  to  Connecticut,  with  the  intention  of 
sending  for  his  wife  and  children  to  join 
him  in  the  latter  state,  after  he  had  found 
a  place  where  he  could  establish  his  home 
there.    When  he  left  he  gave  his  wife  money 
for    her    and    his    children's    maintenance, 
until  he  could  send  them  more  money  or 
bring  them  to  Connecticut.      On  May  22, 
1916,    Schumann    sent    for    his    wife    and 
children,    and    remitted    money    to    defray 
the  expense  of  their  removal  to  join  him 
in  the  town  of  Avon,  in  this  Btate,  where 
he  then  was.    In  response,  his  wife  and  two 
of  the  children  came  to  Avon,  and  there- 
after Schumann  and  his  wife  lived  together 
in   that   town   until   on  or  about   June  2, 
1916.      On   that   day   they   quarreled,  and 
Mrs.  -  Schumann     thereupon     returned    to 
Brooklyn,  taking  her  two  children  with  her. 
She   haB   since   continued   to   live    in   that 
city  with  her  children,  and  Schumann  has 
continued  to  live  in  Avon,  and  was  living 
there  when  arrested.     Since  his  wife's  re- 
turn to  Brooklyn  he  has  failed   to  make 
provision  in  any  way  for  the  support,  nur- 
ture, or  education  of  his  children. 

Messrs.  Harry  G.  Anderson  and  Hugh 
M.  Alcorn,  for  appellant. 

Messrs.  Josiah  H.  Peck  and  Francis  S. 
Jones,  for  Schumann. 

Prentice,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  detention  of  Schumann  by  the  de- 
fendant, attempted  to  be  justified  as  one 
step  in  the  performance  of  a  duty  imposed 
upon  the  executive  authority  of  this  state 
by  §  2  of  article  4  of  the  Federal  Consti- 
tution and  statutes  enacted  in  aid  thereof, 
and  in  the  exercise  of  authority  incident 
thereto,  is  unlawful,  if  it  lies  outside  the 
field  of  that  duty,  or  is  in  excess  of  that 
authority.  In  such  case,  he  is  entitled  as 
a  matter  of  right  to  his  enlargement- 
Innes  v.  Tobin,  240  U.  S.  127,  131,  60  L.  ed. 
562,  564,  36  Sup.  Ct.  Rep.  290;  Ex  parte 
Morgan    (D.  C.)    20   Fed.   301;   Parrell  v. 
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Howley,  78  Conn.  150,  153,  70  L.R.A.  686, 
112  Am.  St.  Rep.  98,  61  Atl.  502,  3  Ann. 
Cos.  874. 

The  constitutional  provision  referred  to 
defines  and  prescribes  the  limits  of  inter- 
state extradition  or  rendition.    The  duty  is 
imposed  upon  the  several  states,  to  cause 
to  be  apprehended   and   delivered   up   for 
removal  to  another  state,  upon  demand  of 
its  executive  authority,  of  persons  charged 
with  crime  in  the  latter  Btate,  when,  and 
only  when,  such  persons  have  fled  from  jus- 
tice as  administered  by  and  under  its  laws. 
The  flight  contemplated  by  this  provision 
need  not  be  precipitate,  or  induced  by  a 
desire  to  escape  the  consequences  of  crime. 
But  there  must  be,  on  the  part  of  the  per- 
son whose   return  is  sought,   a  departure 
from  the  demanding^  state  under  such  con- 
ditions as  to  constitute  him  a  fugitive  from 
justice,  within  the  meaning  of  that  term 
as  it  is  used  in  this  connection.    Otherwise, 
his  arrest  and  detention  in  interstate  ex- 
tradition proceedings  are  not   within   the 
tuthority   and    protection    of   the    Federal 
Constitution,  and  are  unlawful. 

To  constitute  one  a  fugitive  from  justice, 
as  administered  in  a  given  Btate,  two 
things  are  essential,  to  wit:  (1)  That  he, 
having  been  in  that  state,  has  left  it  and 
is  within  the  jurisdiction  of  another;  and 
(2)  that  he  incurred  guilt  before  he  left 
the  former  state,  and  while  he  was  bodily 
present  in  that  state.  Roberts  v.  Reilly, 
116  U.  S.  80,  07,  29  L.  ed.  544,  6  Sup.  Ct. 
Rep.  291;  Hyatt  v.  New  York,  188  U.  S. 
Ml,  713,  47  Ll  ed.  657,  662,  23  Sup.  Ct. 
Rep.  456;  Jones  v.  Leonard,  50  Iowa,  106, 
108,  32  Am.  Rep.  116.  One  who  is  without 
the  jurisdiction  of  the  state  when  he  is 
there  wanted  to  answer  to  a  criminal 
charge  does  not,  by  reason  of  his  absence 
alone,  become  a  fugitive  from  justice. 
Hyatt  v.  New  York,  188  U.  S.  691,  712,  29 
L.  ed.  544,  662,  6  Sup.  Ct.  Rep.  291.  Neither 
does  he,  from  the  mere  fact  that  he  has 
rendered  himself  liable  to  criminal  prose- 
cution in  that  state.  Hyatt  v.  New  York, 
supra.  The  United  States  Supreme  Court, 
whose  pronouncement  upon  this  subject, 
which  concerns  the  interpretation  and 
meaning  of  our  Federal  Constitution  and 
laws,  is  authoritative,  has  in  a  compara- 
tively recent  case,  stated  the  conditions 
under  which,  and  under  which  alone,  one 
becomes  subject  to  interstate  rendition  as 
a  fugitive  from  justice,  in  the  following 
clear  and  unmistakable  language:  "We 
think  it  plain  that  the  criminal  need  not 
do  within  the  state  every  act  necessary  to 
complete  the  crime.  If  he  does  there  an 
o*ert  act  which  is*  and  is  intended  to  be  a 
material    step    toward    accomplishing    the 
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crime,  and  then  absents  himself  from  the 
<tate  and  does  the  rest  elsewhere,  he  be- 
comes a  fugitive  from  justice  when  the 
crime  is  complete,  if  not  before,  .  .  . 
for  all  that  is  necessary  to  convert  a 
criminal  under  the  laws  of  a  Btate  into  a 
fugitive  from  justice  is  that  he  should 
have  left  the  state  after  having  incurred 
guilt  there,  .  .  .  and  his  overt  act  be- 
comes retrospectively  guilty  when  the  con- 
templated result  ensues."  Strassheim  v. 
Daily,  221  U.  S.  280,  285,  55  L.  ed.  735, 
738,  31  Sup.  Ct.  Rep.  558,  560. 

This  statement  of  principle  is  one  which 
we  are  bound  to  accept  and  apply.  No 
utterance  of  that  court  is  more  complete, 
comprehensive,  or  specific.  Whereas  its 
former  expressions  upon  the  subject  had 
been  couched  in  general  terms,  as,  for  in- 
stance, that  guilt  must  have  been  incurred, 
or  the  crime  charged  committed  in  the  de- 
manding state,  before  his  departure  there- 
from, in  order  to  justify  a  person  being 
regarded  as  a  fugitive  from  its  justice, 
here  is  given  a  particular  statement  of 
what  that  more  general  language  is  to  be 
interpreted  as  meaning.  This  expository 
statement  makes  it  clear  beyond  mistake 
that  no  one  can  be  considered  a  fugitive 
from  justice,  and  extraditable  as  such, 
who  has  not  either  committed  some  crime 
in  the  demanding  state,  or  therein  done 
some  overt  act  which  was  and  was  intended 
to  be  a  material  step  in  the  accomplish- 
ment of  a  crime  subsequently  consum- 
mated somewhere.  Acts  wholly  innocent 
in  themselves  and  not  intended  as  a  step 
towards  the  accomplishment  of  a  crime  are 
not  acts  incurring  guilt,  and  cannot  be 
made  the  basis  of  a  charge  that  the  actor, 
leaving  the  state,  flees  from  justice  as 
there  administered. 

It  only  remains  to  apply  these  princi- 
ples to  the  facts  in  the  present  case.  Ex- 
amining them  as  they  are  spread  upon  the 
record,  we  fail  to  find  any  act  done  by 
Schumann  prior  to  his  departure  from  New 
York  which,  by  the  wildest  flight  of  the 
imagination,  could  be  regarded  as  either 
criminal  in  itself  or  as  intended  as  a  step 
in  the  accomplishment  of  a  crime  subse- 
quently consummated.  He  resided  there, 
was  married  there,  cohabited  with  his  wife 
there,  and  begat  children  by  her  there- 
That  is  the  sum  total  of  his  doings  in  New 
York  until  he  conceived  the  purpose  of 
coming  to  Connecticut.  These  acts  cer- 
tainly cannot  rationally  be  regarded  as 
having  any  connection  with  the  crime 
charged,  through  being  material  steps 
taken  for  its  accomplishment. 

When  we  come  to  his  departure  we  find 
that  it  was  taken,  after  financial  provision 
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for  the  temporary  support  of  his  wife,  in 
search  of  a  place  where  he  could  establish 
a  new  home  for  his  family,  and  with  a  pur- 
pose of  sending  for  his  family  to  establish 
that  home  if  he  should  succeed  in  the  ob- 
ject of  his  search,  and  of  sending  them 
further  means  of  support  until  he  could  do 
so.  No  only  was  there  nothing  criminal  in 
any  of  this,  but  the  finding  at  this  point 
completely  negatives  the  existence  in  the 
defendant's  mind  of  an  intention  to  accom- 
plish an  abandonment  of  his  family. 

We  have  no  need  to  follow  further  the 
family  history.  Schumann  has  been  fol- 
lowed to  Connecticut  with  his  skirts  clean, 
and  he  has  never  returned  to  New  York. 
Whatever  he  has  since  done  or  failed  to 
do,  his  shortcoming  has  been  while  his  bod- 
ily presence  was  in  Connecticut,  where  he 
has  continuously  remained.  It  is  inter* 
eating,  however,  to  note  that  after  he  had 
been  in  this  state  less  than  a  month  he 
found  a  place  for  the  establishment  of  a 
home;  that  he  then  sent  for  his  family, 
and  forwarded  them  the  means  of  defray- 
ing the  expense  of  their  removal;  that 
they  came  in  response  to  that  request;  that 
thereupon  the  reunited  parties  resumed 
their  family  relations,  which  had  been  tem- 
porarily interrupted  by  the  father's  quest; 


and    that    those    relations    continued,    al- 
though for  a  brief  space,  until  a  quarrel 
arose,  when,  as  its  result,  the  wife,  taking 
her  children    with    her,    left  her  husband 
behind   and   returned   to   Brooklyn,   where 
she  and  they   have   since    remained.    Who 
was  the  party  at  fault  in  this  quarrel  we 
have  no   means   of   knowing,   and  for  the 
purpose  of  the    present    proceedings    that 
question  possesses  no  importance.    The  nar- 
rated events,  however,  are  of  interest,  in 
that    they   emphasize    the   conclusion,   al- 
ready arrived  at,  that  Schumann  did  not 
incur  guilt  of  the  offense  charged  against 
him  prior  to  his  leaving  the  state  of  New 
York,  and  clearly  disclose  that  his  offense 
against  the  laws  of  that  state,  if  any  he 
has  committed,  is  one  which  had  its  con- 
ception and  consummation  while    he    was 
bodily  present  in  this  state.     It  well  may 
be  that  by  his  conduct  towards  his  chil- 
dren he  has  rendered  himself  answerable  to 
the  state  of  New  York  for  a  violation  of 
its  criminal  laws,  but  clearly  he  is  not  a 
fit  subject  for  a  compulsory  return  to  that 
state  as  a  fugitive  from  justice  therefrom, 
in  order  that  he  may  be  required  to  answer 
to  such  charge.    Hyatt  v.  New  York,  supra. 
There  is  no  error. 

The  other  Judges  concur. 


IOWA  SUPREME  COURT. 

MIKE  FLANNAGAN 
v. 

GEORGE  JEPSON,  Judge,  et  oL 

(177  Iowa,  393,  158  N.  W.  641.) 

Contempt  —  punishment  at  hard  labor 
—  validity. 
1.  Imprisonment  at  hard  labor  for  con- 


tempt of  court  iB  prohibited  by  a  consti- 
tutional provision  that  there  shall  be  no 
involuntary  servitude  unless  for  the  pun- 
ishment of  crime. 

For  other  cases,  see  Involuntary  Servitude, 
in  Dig.  1S2  N.  8. 

Statute  —  invalidity  in  part  ~  effect  on 
residue. 

2.  A  statute,  one  portion  of  which  is  un- 
constitutional, is  void  in  toto  if  the  parts 


Note.  —  A  search  has  failed  to  disclose 
the  existence  of  any  decision,  other  than 
the  one  above  reported  and  the  companion 
case  of  Davey  v.  District  Ct.  177  Iowa,  1, 
158  N.  W.  644,  dealing  with  the  question 
whether  imprisonment  and  hard  labor  for 
contempt  of  court  violates  a  constitutional 
provision  against  involuntary  servitude  ex- 
cept for  the  punishment  of  crime.  The  deci- 
sion in  State  v.  Moore,  146  N.  C.  653,  61 
S.  E.  463,  that  a  person  sentenced  to  jail 
in  a  proceeding  as  for  contempt  cannot  be 
worked  on  the  roads,  does  not  involve  the 
constitutional  question,  but  was  put  upon 
the  ground  that  the  case  was  not  one  to 
which  statutory  authority  for  imposing 
such  a  sentence  extended. 

That  a  statute  providing  for  the  impris- 
onment of  persons  guilty  of  contempt  in  vio- 
lating an  injunction  is  not  repugnant  to  the 
constitutional  provision  forbidding  involun- 
tary servitude  except  for  the  punishment  of 


a  crime  was  held  in  Martin  v.  Blattner,  6S 
Iowa,  286,  25  N.  W.  131,  27  N.  W.  244, 
6  Am.  Crim.  Rep.  148.  Otherwise,  as  the 
court  points  out,  all  commitments  for  con* 
tempt  would  be  forbidden  by  the  Constitu- 
tion. 

For  other  annotation  involving  the  con- 
struction of  constitutional  provisions  against 
involuntary  servitude,  see  a  note  in  21 
L.R.A.(N.S.)  242,  on  the  "Constitutionality 
of  imprisonment  for  breach  of  contract  for 
labor  or  rental,"  and  a  note  in  L.R.A.1916D, 
660,  on  "Constitutional  objections  to  convict 
labor  contracts." 

As  to  what  amounts  to  a  cruel  and  un- 
usual punishment  for  contempt,  see  note  in 
L.R.A.1915C,  at  page  570. 

Upon  the  question  whether  proceedings 
for  contempt  for  violation  of  an  injunction 
are  civil  or  criminal,  see  notes  in  13  L.R.A. 
(N.S.)  501;  34  L.R.A.(N.S.)  874,  and  42 
L.R.A.(N.S.)   793. 
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are  so  intimately  connected  that  it  is  hardly 
conceivable  that  the  legislature  would  have 
adopted  one  without  the  other. 
For  other  cases,  see  Statutes,  I.  c,  t,  in  Dig. 
MS  N.  8. 

(Preston,  J.,  dissents.) 

(July  7,  1916.) 

PETITION  for  a  writ  of  certiorari  to 
renew  a  judgment  of  defendants,  ad- 
judging plaintiff  guilty  of  contempt  for 
violation  of  a  liquor  injunction.    Annulled. 

Statement  by  Weaver,  J.: 

Original  proceeding  in  certiorari  to  test 
the  validity  of  the  judgment  of  the  district 
court,  in  committing  the  plaintiff  therein 
to  the  penitentiary  for  one  year  at  hard 
labor,  upon  proof  of  the  second  violation 
of  the  decree,  heretofore  rendered,  enjoin- 
ing  plaintiff  from  maintaining  liquor  nui- 
sance.    Annulled. 

Mr.  George  G.  Teaman,  for  plaintiff: 

The  act  of  the  last  general  assembly 
authorizing  the  courts  to  inflict  in  such 
contempt  cases  the  infamous  punishment 
of  imprisonment  in  the  penitentiary,  at 
hard  labor,  is  unconstitutional  and  void, 
and  the  judgment  of  the  court  below  in 
this  case  should  be  annulled. 

Ex  parte  Graee,  12  Iowa,  208,  79  Am. 
Dec.  529. 

A  judgment  of  imprisonment  in  a  peni- 
tentiary or  reformatory  at  hard  labor 
constitutes  involuntary  servitude,  and  a 
law  authorizing  the  court  or  judge  to 
impose  such  a  sentence,  except  as  a  punish- 
ment for  a  crime,  whereof  the  party  has 
been  duly  convicted  by  the  verdict  of  a 
jury,  is  in  violation  both  of  the  state  and 
Federal  Constitutions. 

State  ex  rel.  Erickson  v.  West,  42  Minn. 
U7,  43  N.  W.  845;  Re  Thompson,  117  Mo. 
*3,  20  L.R.A.  462,  38  Am.  St.  Rep.  639,  22 
S.  W.  863. 

The  punishment  provided  by  the  statute, 
and  meted  out  to  the  plaintiff  in  this  case, 
i*  an  infamous  one. 

Ex  parte  Wilson,  114  U.  8.  417,  29  L.  ed\ 
^,  5  Sup.  Ot.  Rep.  935,  4  Am.  Grim.  Rep. 
283. 

Messrs.  Oliver,  Harding,  A  Oliver,  also 

for  plaintiff. 
Mr.  John  F.  Joseph,  for  defendants: 

Weaver,  J.,  delivered  the  opinion  of  the 

court: 

A  decree  was  entered  in  November,  1911, 
enjoining  the  plaintiff  herein  from  main- 
taining a  liquor  nuisance.  In  December, 
1914,   an    information    was    filed    accusing 
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him  of  violating  the  terms  of  said  decree, 
and,  after  hearing,  he  was  found  guilty  and 
punished  for  contempt.  Thereafter,  in 
October,  1915,  a  second  information  accus* 
ing  him  of  violating  the  said  decree  was 
filed,  and  a  trial  had,  and  the  defendant 
found  guilty.  The  judgment  previously 
referred  to  was  introduced  in  evidence,  and 
the  defendant  sentenced  to  serve  a  period 
of  one  year  in  the  penitentiary  at  Fort 
Madison  at  hard  labor.  This  sentence  was 
in  pursuance  of  fi  2461m  of  the  Supple- 
mental Supplement  to  the  Code  (1915), 
which  provides  that  a  person,  who,  after 
one  conviction  upon  a  criminal  charge  for 
violation  of  the  liquor  law,  shall  be  again 
indicted,  tried,  and  convicted  for  subse- 
quent offense  against  the  same  statute  shall 
be  classed  as  a  persistent  violator,  and  be 
imprisoned  in  the  state  penitentiary  or 
reformatory  for  not  more  than  one  year, 
and  §  2407  thereof,  which  provides  that  a 
person  who  has  been  once  found  guilty  of 
contempt  for  violating  a  liquor  injunction 
shall,  for  each  subsequent  violation,  be 
punished  by  a  Ane  of  not  less  than  $500 
or  more  than  $1,000,  or  by  imprisonment 
in  the  state  penitentiary  or  state  reform- 
atory at  hard  labor,  for  not  more  than  one 
year.  In  other  words,  when  these  enact- 
ments are  read  in  the  light  of  the  repeated 
holdings  of  this  court  that  contempt  is  not 
a  crime,  and  that  punishment  imposed  and 
suffered  for  contempt  in  no  manner  relieves 
a  party  from  his  liability  to  prosecution 
and  punishment  under  an  indictment  f»r 
the  same  act,  it  follows  that  this  defendant, 
having  once  been  convicted  and  once  en- 
joined, may,  upon  a  second  conviction,  be 
committed  to  the  penitentiary  at  hard 
labor  for  one  year,  and,  having  served  his 
time,  may  emerge  from  prison,  to  be  met 
at  the  door  by  the  sheriff  armed  with  a 
writ  for  his  arrest  for  contempt,  and  upon 
order  of  the  court,  without  trial  by  jury, 
be  condehined  to  return  to  the  penitentiary 
for  another  full  year  at  hard  labor. 

The  objections  raised  by  the  petitioner 
direct  our  attention  to  the  following  pro- 
visions  of  the   Constitution   of   Iowa: 

"Article  I,  §  10:  In  all  criminal  prose- 
cutions, and  in  cases  involving  the  life  or 
liberty  of  an  individual,  the  accused  shall 
have  a  right  to  a  speedy  and  public  trial 
by  an  impartial  jury." 

"Article  1,  §  23.  There  shall  be  no 
slavery  in  this  state;  nor  shall  there  be 
involuntary  servitude,  unless  for  the  pun- 
ishment of  crime." 

The  petitioner  also  invokes  the  protection 
of  the  provision,  found  in  both  the  Consti- 
tution of  the  state  and  the  Constitution 
of  the  United  States,  providing  that  exces- 
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eive  fines  shall  not  be  imposed  and  cruel 
and  inhuman  punishments  shall  not  be 
inflicted.  Iowa,  Const,  art.  1,  $  17; 
U.  S.  Const.  Amend.  8;  also  of  the 
13th  Amendment  to  the  Constitution 
of  the  United  States.  Defendant  contends 
that  the  right  to  invoke  the  protection  of 
the  provision  of  the  Constitution  of  the 
United  States,  prohibiting  involuntary  ser- 
vitude except  for  crimes  of  which  the  per- 
son has  been  duly  convicted,  and  the  simi- 
lar provision  of  our  state  Constitution,  has 
been  decided  by  us  adversely  to  the  peti- 
tioner's claims,  but  this  is  clearly  beside 
the  mark,  as  will  be  seen  by  reference  to 
Martin  v.  Blattner,  68  Iowa,  286,  25  N. 
W.  131,  27  N.  W.  244,  6  Am.  Crim.  Rep. 
148.  The  question  here  raised  was  neither 
considered  nor  decided  in  that  case.  The 
defendant  Blattner  had  been  enjoined,  and 
appealed  from  the  decree  rendered  against 
him.  Among  other  defenses  argued  by  him 
was  that  the  statute  providing  for  an  in- 
junction was  void,  because  it  provided  a 
penalty  of  jail  imprisonment,  and  was 
therefore  in  conflict  with  the  constitutional 
prohibition  of  involuntary  servitude.  In 
overruling  the  point,  the  court  well  said: 
"It  is  impossible  to  discover  reasons  for 
holding  that  an  imprisonment  for  a  con- 
tempt is  servitude."  No  such  claim  is 
made  in  the  instant  case.  It  is  not  here 
argued  that  mere  imprisonment  for  con- 
tempt constitutes  "involuntary  servitude." 
The  objection  is  directed  against  the  judg- 
ment by  which  the  contemner  has  been 
adjudged  to  imprisonment  in  the  peniten- 
tiary at  hard  labor. 

Imprisonment  is  not  servitude.  Labor 
enforced  as  a  punishment  is  "involuntary 
servitude."  If  not,  what  is  the  involun- 
tary servitude  as  a  punishment  for  crime, 
which  the  Constitution  excepts  from  its 
otherwise  sweeping  prohibition?  The  very 
language  of  the  Constitution,  which  pro- 
hibits involuntary  servitude  and  then  ex- 
cepts therefrom  involuntary  servitude  im- 
posed as  a  punishment  for  crime,  demon- 
strates that,  in  the  minds  of  the  framers 
of  that  instrument,  enforced  labor  as 
punishment  for  crime  is  such  servitude, 
and  that  the  exception  was  necessary  to 
the  continued  right  of  legislatures  and 
courts  to  impose  it.  But  we  are  not  with- 
out judicial  precedents  for  this  holding. 
In  State  ex  rel.  Erickson  v.  West,  42 
Minn.  153,  43  N.  W.  845,  the  court,  speak- 
ing upon  this  subject,  says:  "There  is 
nothing  better  settled  than  that  enforced 
labor  is  'involuntary  servitude,'  within  the 
meaning  of  such  constitutional  provision." 
So,  also,  it  has  been  said  by  the  Supreme 
Court  of  the  United  States  that  "imprison- 
ment  at  hard   labor   is,   in   the   strongest 


sense  of  the  words,  involuntary  servitude 
for  crime."  Ex  parte  Wilson,  114  U.  S. 
417,  29  L.  ed.  89,  5  Sup.  Ct.  Rep.  935. 

This  definition  of  the  phrase  being  estab- 
lished— that   imprisonment    at   hard   labor 
by   the   judgment   or   sentence   of   a  court 
is  involuntary  servitude,  within  the  mean- 
ing   of    the    Constitution — it    follows,   of 
necessity,    that    the    sentence    pronounced 
upon  the  petitioner,  and  the  statutory  pro- 
vision which  authorizes  it,  are  both  invalid, 
unless  we  are  able  to  say  that  such  penalty 
was  imposed   as   a  punishment  for  crime. 
This   we   cannot   say   without   repudiating 
and   overruling    a    long    line    of    our   pre- 
cedents, extending  from  earliest  history  of 
this   state   to   the   present   day,   declaring 
contempt  of  court,  in  the  disobeying  of  its 
decree,  in  the  nature  of  but  not  a  crime. 
See   Littleton   v.    Fritz,   65   Iowa,   488,  54 
Am.    Rep.    19,   22   N.    W.    641;    Martin  v. 
Blattner,  68  Iowa,  286,  25  N.  W.   131,  27 
N.  W.  244,  6  Am.  Crim.  Rep.  148 ;  State  v. 
Stevenson,   104   Iowa,   50,   73  N.   W.   360; 
Jones  v.  Mould,  151  Iowa,  599,  132  N.  W. 
45.    See  Eilenbecker  v.  District  Court,  134 
U.  S.  31,  33  L.  ed.  801,   10  Sup.  Ct.  Rep. 
424.    That  a  party  charged  with  contempt 
is  not  entitled  to  a  trial  by  jury  is  founded 
on    the   fact   that   a   contempt   proceeding 
is  not  a  prosecution  for  crime.     Were  it 
otherwise,    and   the   punishment   to   which 
he    is    so    exposed    were    for    an    alleged 
crime,  there  would  then  come  into  activity 
that  other   constitutional   provision,  guar- 
anteeing him  a  trial  by  an  impartial  jury. 
It    is    true    that    a    contempt    proceeding 
partakes    in    some    degree    of    a    criminal 
character,  in  that  it  is  punishable  by  fine 
or  imprisonment,  and  in  the  further  fact 
that,  while  its  primary  purpose  is  to  pro- 
tect the  dignity  and  authority  of  the  court, 
it    doubtless    also    contemplates    incidental 
benefit  to  the  public,  in  promoting  general 
obedience  to  the  law. 

The  power  to  punish  for  contempt, 
though  subject  to  regulation  by  statute, 
is  inherent  in  every  court  of  record,  and  is 
essential  to  the  efficient  discharge  of  judi- 
cial functions  and  duties. 

Generally  speaking,  it  is  limited  to  the 
maintenance  of  order  and  decorum  in  court 
proceedings,  to  the  enforcement  of  its  writs 
and  orders,  and  the  punishment  of  acts 
done  out  of  court,  tending  to  obstruct  the 
due  administration  of  justice.  It  is  sum- 
mary in  character,  and  may  be  exercised 
in  aid  or  vindication  of  the  authority  of 
the  court,  in  civil  as  well  as  criminal  caaes. 
It  is  entirely  distinct  from  the  power  and 
jurisdiction  of  the  court  to  entertain 
charges  of  crime  against  the  laws  of  the 
state. 
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A  crime  is   an  offense  against  the  sov- 
ereignty of  the  state,  as  expressed  in  its 
public  laws,  and  for  which,  upon  conviction 
of  the  offender,  something  by  way  of  pun- 
ishment is  imposed.    A  contempt  is  primar- 
ily an  offense  against  the  authority  of  a 
court  having  power  to  punish  it.    Welch  v. 
Barber,  52   Conn.    156,   52  Am.  Rep.   567; 
Yates  v.  Lansing,  9  Johns.  417,  6  Am.  Dec. 
290;  Ex  parte  Robinson,  19  Wall.  505,  22 
L.  ed.  205;  Gibson  v.  Hutchinson,  148  Iowa, 
140,  126  N.  W.  790,  Ann.  Cas.  1912B,  1007. 
Under  our  practice,  an  appeal  lies  from 
a  judgment  of  conviction  upon  charge  of 
crime.     There   is   no   appeal   from    a   con- 
viction for  contempt.    Punishment  for  con- 
tempt is  not  a  bar   to  indictment,  where 
the  act   in    contempt   is   also   an   offense 
against  the  laws  of  the  state.    It  is  neces- 
sary to  a  valid  conviction  of  crime  that 
the  judgment  be  entered  by  the  court,  as 
wch.     A    judge   in   vacation,   under   some 
circumstances  at  least,  may  assess  punish- 
ment for    contempt     State   v.   Myers,   44 
Iowa,   580.      The   authority    of    the    state 
and  of  the  court  to  condemn   a  man   to 
imprisonment   at  hard  labor    (involuntary 
servitude)     is    constitutionally    limited    to 
punishment   for   "crime    of   which    he    has 
been  duly   convicted,"   and   due   conviction 
of  crime  can  be  had  only  when  he  has  been 
found  guilty  by  a  jury,  or  has  been  given 
opportunity   of   securing  a   jury   trial,   by 
appeal  or   otherwise.     And  even  if  we  go 
beyond  the  established   rule  in  this   state, 
and  classify  a  prosecution  for  contempt  as 
a  criminal  proceeding,  it  will  still  remain 
true    that    the    petitioner    in    this    case, 
though  found  guilty  of  contempt  and  sub- 
ject to  punishment  therefor,  has  not  thereby 
been  convicted  of  crime,  and  therefore  is 
not,  in  such  proceeding,  liable  to  imprison- 
ment  at    hard    labor   in   the   penitentiary. 
If  the  act  constituting  the  alleged  contempt 
»  also    a   crime   against   the   law   of   the 
state,   as    it  here  undoubtedly   is,  he  may 
be  indicted,  convicted,  and  punished  there- 
for, but  the  court  cannot  assume  his  guilt 
of  the  crime  as  a  reason  for  enhancing  his 
punishment  for  contempt.    In  other  words, 
he  cannot,   in   a   contempt   proceeding,   be 
punished    for  both   the  contempt  and   the 
crime. 

Under  the  Constitution  of  the  United 
States,  no  person  can  be  held  to  answer 
for  an  infamous  crime  except  upon  indict- 
ment by  a  grand  jury.  This,  it  may  be 
conceded,  is  not  a  limitation  upon  the 
authority  of  the  states,  and  I  call  atten- 
tion to  it  here,  and  to  the  interpretation 
placed  thereon,  for  its  bearing,  by  way  of 
analogy,  upon  the  proper  interpretation  of 
our  state   Constitution   and   statutes.     In 
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Ex  parte  Wilson,  114  U.  S.  417,  29  L.  ed. 
89,  5  Sup.  Ct.  Rep.  935,  4  Am.  Crim.  Rep. 
283,  the  defendant  had  been  convicted  upon 
information  (and  not  upon  indictment)  of 
an  offense  punishable  by  imprisonment  in 
the  penitentiary,  and  the  validity  of  the 
imprisonment  was  challenged  in  a  habeas 
corpus  proceedings.  The  principal  question 
considered  was  the  proper  definition  and 
scope  of  the  words,  "infamous  crime,"  and 
as  to  what  may  properly  be  called  an 
"infamous  punishment."  After  reviewing 
the  authorities,  it  was  held  that  "a  crime, 
punishable  by  imprisonment  by  a  term  of 
years  at  hard  labor,  is  an  infamous  crime." 
In  the  course  of  its  discussion  the  court 
says,  "For  more  than  a  century,  imprison- 
ment at  hard  labor  in  the  .  .  .  peni- 
tentiary .  .  .  has  been  considered  an 
infamous  punishment  in  England  and 
America,"  and  further  quotes  approvingly 
the  following  language  of  Chief  Justice 
Shaw  in  Jones  v.  Bobbins,  8  Gray,  329: 
"A  sentence  to  the  state  prison  for  any 
term  of  time  must  be  considered  as  falling 
within  [the  meaning  of  infamous  punish- 
ment]. The  convict  is  placed  in  a  public 
place  of  punishment,  common  to  the  whole 
state,  subject  to  solitary  imprisonment,  to 
have  his  hair  cropped,  to  be  clothed  in  a 
conspicuous  prison  dress,  subject  to  hard 
labor  without  pay,  to  hard  fare,  coarse 
and  meager  food,  and  to  severe  discipline. 
.  .  .  Besides,  the  state  prison,  for  any 
term  of  time,  is  now  .  .  .  substituted 
for  all  the  ignominious  punishments  for- 
merly in  use;  and  unless  this  is  infamous, 
then  there  is  now  no  infamous  punishment, 
other   than   capital." 

The  authorities  may  be  searched  in  vain 
for  any  precedent,  under  our  constitutional 
form  of  government,  holding  it  to  be  in 
the  power  of  a  state  to  clothe  its  courts 
with  authority  to  visit  infamous  punish- 
ment upon  any  person  for  contempt,  or 
in  any  proceeding  whatever,  other  than  the 
orderly  process  of  trial  upon  indictment  or 
information.  The  authority  to  punish  for 
contempt  is,  of  course,  quite  indispensable 
to  the  orderly  and  efficient  administration 
of  justice;  but  the  very  fact  that  such 
authority  is  subject  to  no  appeal,  and  its 
application  is  summary  to  a  degree  border- 
ing on  the  arbitrary,  makes  it  very  essen- 
tial that  it  shall  not  be  enhanced  to  a 
point  where  our  guarantees  are  lost  sight 
of. 

To  recapitulate:  A  sentence  to  infamous 
punishment  in  the  penitentiary  at  hard 
labor  can  be  lawfully  imposed,  under  our 
Constitution,  only  as  punishment  for  crime 
of  which  the  accused  has  been  duly  con- 
victed; one  is  not  duly  convicted  of  crime 
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except  in  a  proceeding  giving  opportunity 
for  a  jury  trial;  a  charge  of  contempt  not 
being  a  charge  of  crime  triable  by  jury,  the 
court  is  without  power  or  authority,  in  such 
proceeding,  to  penalize  the  contempt  by 
imposing  a  sentence  which  is  constitution- 
ally restricted  to  cases  for  conviction  for 
crime. 

If,  in  this  case,  the  annulment  of  the 
judgment  against  the  petitioner  would 
leave  him  free  from  punishment  for  his 
contempt,  it  might,  in  the  minds  of  some, 
be  an  inducement  to  stretch  the  constitu- 
tional authority  of  the  court  to  its  limit, 
to  sustain  the  action  of  the  court  below. 
But  no  such  condition  exists.  The  right  to 
punish  for  his  contemptuous  disregard  of 
the  injunction,  as  provided  by  Code,  §  2407, 
is  unaffected  by  the  latter  statute  upon 
which  this  penalty  is  founded.  Moreover, 
the  criminal  statute  is  open  to  enforcement 
by  the  State,  and  we  cannot  assume  that, 
if  defendant  is  guilty  as  alleged,  a  jury 
will  not  so  find,  or  that  the  court  in  such 
proceeding  will  not  assess  a  proper  punish- 
ment. 

The  wording  of  the  act  amending  §  2407 
of  the  Code  is  as  follows:  "Section  1. 
That  section  two  thousand  four  hundred 
and  seven  (2407)  of  the  Code  be  and  same 
is  hereby  amended  by  inserting  after  the 
word  'shall'  in  the  10th  line  thereof  the 
following  'for  the  first  offense*  and  by  add- 


ing thereto  the  following:  'A  party  who, 
having  once  been  found  guilty  of  contempt 
for  violating  the  provisions  of  any  such 
injunction,  shall  for  each  such  subsequent 
violation  be  punished  by  a  fine  of  not  less 
than  $500  or  more  than  $1,000  or  by  im- 
prisonment in  the  state  penitentiary  or 
state  reformatory  at  hard  labor  for  not 
more  than  on©  year/  " 

The  parts  of  this  amendment  are  so 
intimately  connected  that  it  is  hardly  con- 
ceivable that  the  legislature  would  have 
adopted  one  without  the  other.  One  pur- 
pose is  manifested,  and  that  is,  to  enhance 
the  severity  of  the  punishment  for  viola- 
tions subsequent  to  the  first.  In  reaching 
the  conclusion,  then,  that  the  provision 
authorizing  punishment,  upon  conviction 
for  contempt,  by  sentence  to  the  peniten- 
tiary, iB  in  conflict  with  the  Constitution 
and  void,  necessarily  carries  down  the 
entire  enactment,  and  §  2407  of  the  Code  is 
still  in  force,  unmodified  by  this  enact- 
ment. Our  conclusion  necessarily  results 
in  annulling  the  judgment  announced  by 
the  district  court,  and  an  order  that  the 
plaintiff  be  returned  thereto,  for  such  judg- 
ment as  may  be  pronounced  in  harmony 
with  the  provisions  of  the  above  statute. 

Evans,  Ch.  J.,  and  Deemer,  Ladd,  Gay- 
nor,  and  Salinger,  JJ.,  concur. 

Preston,  J.,  dissents. 


MICHIGAN  SUPREME  COURT. 

FRED  H.  COOKE 
v. 

HOLLAND  FURNACE  COMPANY  et  aL, 
Plffs.  in  Certiorari. 

(—  Mich.  — ,  166  N.  W.  1013.) 

Limitation    of    actions  —  claim    under 
Workmen's  Compensation  Act. 

The  limitation  period  begins  to  run  at 
time  of  accident,  and  not  when  disability  is 
found  to  result,  under  a  Workmen's  Com- 
pensation Act  providing  that  notice  must  be 
given  within  three  months  after  the  hap- 
pening of  an  injury,  and  claim  for  compen- 
sation with  respect  to  such  injury  made 
within  six  months  after  the  occurrence  of 
the  same. 
For  other  cases,  see  Limitation  of  Actions, 

II.  /,  in  Dig.  1-62  N.  8. 

(March  27,  1918.) 

-     ■ 

Note.  —  As  to  giving  notice  of  injury  and 
filing  claim  for  compensation  under  Com- 
pensation Acts,  see  annotation  following 
this  case,  post,  556,  and  references  therein 
to  annotation  on  related  questions. 
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CERTIORARI  to  the  Industrial  Accident 
Board  to  review  an  award  to  claimant 
in  a  proceeding  by  him,  under  the  Work- 
men's Compensation  Act,  to  recover  com- 
pensation for  accidental  injuries  sustained 
by  him  while  in  the  employ  of  the  defend- 
ant company.    Reversed. 

Statement  by  Fellows,  J.: 

The  facts  in  this-  case  are  not  in  dis- 
pute, and,  briefly  stated,  are  as  follows: 
Plaintiff  for  several  years  prior  to  October, 
1915,  was  in  the  employ  of  the  Holland 
Furnace  Company.  On  or  about  the  6th 
of  that  month,  while  at  work  in  the  foun- 
dry of  that  company,  a  bolt  from  an  over- 
head track  fell  and  struck  him  on  the 
head.  The  wound  bled  profusely.  He  was 
given  first  aid  by  the  foreman,  and  the 
wound  washed  out  with  peroxide.  He  con- 
tinued to  work  until  August  following, 
when  he  laid  off  for  a  couple  of  weeks- 
Commencing  in  December  following  the  ac- 
cident, he  had  headaches,  sleepiness,  and 
was  dizzy,  and  a  lump  appeared  on  his  head 
where  the  bolt  struck  him.  This  condition 
caused  him  to  lay  off  the  two  weeks  in 
August.      After   he   resumed  his  work  in 
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August,  he  worked  until  September  14th . 
following.  The  17th  or  18th.  of  September] 
plaintiff  had  an  X-ray  made,  and  the  lat- 
ter part  of  September  or  1st  of  October 
an  operation  was  performed,  which  revealed 
a  fracture  of  the  skull  and  a  softening  of 
the  bone,  with  an  accumulation  of  pus 
underneath,  necessitating  the  removal  of 
the  diseased  bone  and  trepanning  the  skull. 
Plaintiff  resumed  his  work  November  14th. 
Claim  for  compensation  was  served  on  the 
Holland  Furnace  Company  October  9,  1918. 
The  record  discloses  that  defendant,  by  its 
foreman  and  superintendent,  had  knowl- 
edge of  the  accident  but  it  also  discloses 
that  no  claim  for  compensation  wa9  made 
until  the  formal  one  of  October  9th.  From 
an  award  for  compensation  for  eight  and 
four-sevenths  weeks,  and  for  medical  and 
hospital  services,  the  defendant  comes  to 
this  court  by  writ  of  certiorari. 

Argued  before  Ostrander,  Ch.  J.,  and 
Bird,  Moore,  Steere,  Brooke,  Fellows,  and 
Stone,  JJ. 

Messrs.  Kerr  A  Laoey,  for  plaintiffs  in 
certiorari : 

Mere  notice  of  an  injury  is  not  a  claim. 

Perry  v.  Clements  (1901),  49  Week. 
Rep.  669,  17  Times  L.  R.  625,  3  W.  C.  C 
56. 

The  limitation  period  begins  to  run  at 
the  time  of  accident,  which  was  the  time 
that  plaintiff  received  the  injury. 

Holman  v.  Hhrners  Organ  Co.,  111.  Indus- 
trial Bd.  Decisions,  June  10,  1915;  Rogers 
v  LaGrange  Gold  Dredging  Co.,  2  Cal.  In- 
dustrial Acci.  Commission,  Dec.  26,  1915; 
Stoll  v.  Ocean  Shore  R.  Co.,  2  Cal.  Indus- 
trial Acci.  Commission,  Dec.  18,  1916; 
Podkasteraea  v.  Michigan  C.  R.  Co.,  — 
Mich  — ,  164  N.  W.  418;  Potter  v.  John 
Welch  &  Sons,  [1914],  3  K.  B.  1020,  88 
L.  J.  K.  B.  N.  S.  1862,  80  Times  L.  R.  644, 
7  B.  W.  C.  C.  738;  Clap  v.  Carter,  110 
L.  T.  N.  8.  491,  58  Sol.  Jo.  232,  7  B.  W. 
C.  C.  28;  Webster  v.  Cohn,  108  L.  T.  N.  S. 
197,  29  Times  L.  R.  217,  67  Sol.  Jo.  244, 
6  B.  W.  C.  C.  92;  Halverhout  v.  South- 
western Mill  Co.,  97  Kan.  487,  155  Pac. 
916;  Green  v.  Cammell,  L.  &  Co.  [1918], 
3K.B.  666,  82  L.  J.  K.  B.  N.  8.  1231,  109 
L.  T.  N.  S.  202,  29  Times  L.  R.  703,  6 
B.  W.  C.  C.  735;  Hunnewell's  Case,  220 
Mans.  351,  107  N.  E.  934. 

Messrs.  Ellis  St  Ellis,  for  defendant  in 
certiorari. 

Fellows,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  insists,  in  support  of  this 
award,  that  the  "injury"  did  not  occur 
until  disability  took  place,  ox,  to  use  the 

L.RJU918E. 


language  of  the  board  in  its  findings  "at 
the  time  he  became  definitely  satisfied  that 
the  disability  he  was  suffering  was  the 
result  of  the  accident." 

The  defendant,  on  the  other  hand,  in- 
sists that  the  "injury"  to  plaintiff  occurred 
when  the  accident  happened,  that  at  that 
time  plaintiff  received  the  "injury,"  within 
the  meaning  of  the  act,  and  that  the  dis- 
ability later  obtaining,  and  the  seriousness 
of  the  conditions,  were  the  results  of  tho 
injury  then  inflicted.  The  provisions  of  the 
Employers'  Liability  Law  here  involved  are 
§§  15  and  4,  part  2  (§§  5445,  5434,  Comp. 
Laws,  1915).    They  are  as  follows: 

"Sec.  15.  No  proceedings  for  compensa- 
tion for  an  injury  under  this  act  shall  be 
maintained,  unless  a  notice  of  the  injury 
shall  have  been  given  to  the  employer  three 
months  after  the  happening  thereof,  and 
unless  the  claim  for  compensation  with  re* 
spect  to  such  injury  shall  have  been  made 
within  six  months  after  the  occurrence  of 
the  same;  or,  in  case  of  the  death  of  the 
employee,  or  in  the  event  of  his  physical 
or  mental  incapacity,  within  six  months 
after  death  or  the  removal  of  such  physi- 
cal or  mental  incapacity." 

"Sec.  4.  During  the  first  three  weeks 
after  the  injury  the  employer  shall  fur* 
nish,  or  cause  to  be  furnished,  reasonable 
medical  and  hospital  services  and  medi- 
cines when  they  are  needed." 

At  the  present  term,  four  other  cases  uv 
volving  the  question  here  under  considera- 
tion were  submitted,  and  we  have  had  the 
benefit,  not  only  of  the  argument  made  and 
briefs  filed  in  this  case,  but  also  the  argu- 
ments and  briefs  in  the  .other  cases.  The 
importance  of  the  question  has  also  called 
for  independent  research. 

We  are  not  here  dealing  with  the  ques- 
tion of  the  sufficiency  of  nottoe,  or  claim, 
as  we  were  in  the  cases  of  Matwiczuk  v. 
American  Car  &  Foundry  Co.  189  Mich. 
449,  155  N.  W.  412;  Shafer  v.  Parke,  D.  & 
Co.  192  Mich.  577,  159  N.  W.  .304,  and 
Purdy  v.  Saulte  Ste.  Marie,  188  Mich.  573, 
155  N.  W.  597,  Ann-  Cas.  1917D,  881. 
Therefore  the  cases  of  JRidgeway  v.  Bs- 
canaba,  154  Mich.  68,  117  N.  W.  550,  and 
Pearli  v.  Bay  City,  174  Mich.  643,  140 
N-  W.  938,  do  not  apply.  See  Van  Auken 
v.  Adrian,  135  Mich.  534,  98  N.  W.  15; 
Holtham  v.  Detroit,  136  Mich.  17,  98  N.  W. 
754. 

We  are  confronted,  for  the  first  time, 
with  the  question  of  whether  the  statute 
begins  to  run  from  the  date  of  disability 
(or  ascertainment  and  definite  satisfaction 
that  disability  exists),  or  from  the  date 
of  the  accident.  We  must  approach  this  ques- 
tion, having  full  regard  for  the  fact  that, 
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under  the  division  of  powers  found  in  the 
Constitution,  our  duty  is  not  to  enact,  but 
to  expound,  the  law;  not  to  legislate,  but 
to  construe  legislation,  to  apply  the  law  as 
we  find  it,  and  to  maintain  its  integrity  as 
it  has  been  written  by  a  co-ordinate  branch 
of  the  state  government.  If  the  law,  as 
written,  works  hardships  in  a  special  class 
of  cases,  the  remedy  lies  with  the  branch 
of  the  government  charged  with  the  duty 
of  enacting  laws.  If  one  does  not  protect 
himself  and  his  rights  under  the  law  as 
written,  it  is  his  misfortune,  and  this  court 
should  not  by  judicial  legislation,  for  the 
purpose  of  relieving  that  misfortune,  write 
into  the  statute  a  provision  that  the  legis- 
lature has  not  seen  fit  to  enact.  During 
the  course  of  an  opinion  worthy  of  care- 
ful perusal  and  consideration,  it  was  s*tid 
by  Mr.  Justice  Marshall,  speaking  for  the 
supreme  court  of  Wisconsin,  in  Milwaukee 
▼.  Miller,  154  Wis.  652,  L.R.A.1916A,  1, 144 
N.  W.  188,  Ann.  Cas  1915B,  847,  4  N.  C. 
C.  A.  149,  a  case  involving  the  Workmen's 
Compensation  Law  (Laws  1911,  chap.  50) 
of  that  state:  "That  is  his  misfortune, 
and,  however  much  it  may  be  regretted,  it 
is  far  better  that  the  integrity  of  the  law 
be  not  invaded  than  that  it  be  impaired 
in  the  slightest  degree,  in  the  particular 
instance,  to  avoid  the  consequence  of  his 
not  knowing  or  appreciating  its  require- 
ments." 

Prior  to  legislation  of  this  character, 
courts  had  to  deal  with  Statutes  of  Limi- 
tation, having  relation  to  common-law  or 
statutory  actions  for  negligence,  and  the 
holdings  of  the  courts  were  in  harmony, 
that  the  injury  occurred  and  the  statute 
began  to  run  on  the  happening  of  the 
negligent  act.  Thus  it  was  held  by  the 
supreme  court  of  Iowa,  in  the  case  of  Gus- 
tin  v.  Jefferson  County,  15  Iowa,  158. 
We  quote  the  syllabus:  "The  Statute  of 
Limitations,  as  to  actions  for  damages  re- 
sulting from  injuries  to  the  person,  com- 
mences to  run  from  the  time  the  injury  is 
done,  and  not  from  the  time  the  party  in- 
jured becomes  fully  advised  of  the  extent 
thereof* 

In  the  case  of  Leroy  v.  Springfield,  81 
111.  114,  it  was  said:  "Appellant  asks, 
When  shall  it  be  said  the  cause  of  action 
arose,  as  in  many  cases  the  extent  of  the 
injury  cannot  be  known  for  a  long  time? 
The  principle,  we  understand,  is  that  the 
cause  of  action  arises  at  the  time  the  in- 
jury was  done,  and  the  statute  begins  to 
run  from  that  day." 

In  Atchison,  X.  &  S.  F.  R.  Co.  v.  King, 
31  Kan.  708,  3  Pac.  565,  it  was  held  by 
the  court:     "The  liability  of  the  railroad 


company  for  the  injury  complained  of  ac- 
crued when  the  accident  occurred." 

In  Piller  v.  Southern  P.  R.  Co.  52  Cal. 
42,  it  was  held  (we  quote  the  syllabus) : 
"The  liability  of  a  railroad  company  for 
damages,  for  an  injury  done  to  a  passenger 
by  collision  of  its  cars,  accrues  when  the 
collision  occurs,  and  the  action  must  be 
brought  within  two  years  from  such  time." 

In  Mardis  v.  Shackleford,  4  Ala.  493, 
it  was  said  by  the  court:  "In  respect  to 
the  Statute  of  Limitations,  it  may  be  re 
garded  as  settled  law  that  it  began  to  run 
from  the  time  the  intestate  was  chargeable 
with  negligence,  for  then  a  right  of  action 
accrued  in  favor  of  the  plaintiff/' 

In  Crawford  v.  Gaulden,  33  Ga.  173,  Mr. 
Justice  Jenkins,  speaking  for  the  court, 
said:  "The  doctrine  is  well  settled  that, 
in  an  action  against  an  agent  for  negli- 
gence or  unskilfulness,  the  Statute  of  Lim- 
itations commences  to  run  from  the  time 
the  negligence  or  unskilful  act  was  com- 
mitted, and  plaintiff's  ignorance  of  the 
negligence  or  unskilfulness  cannot  affect  the 
bar  of  the  statute.1' 

See  also  the  following  cases:  Fowlkes 
v.  Nashville  A  D.  R.  Co.  9  Heisk.  829; 
Taylor  v.  Manhattan  R.  Co.  53  Hun,  305, 
6  N.  Y.  Supp.  488;  Wilcox  v.  Plummer,  4 
Pet.  172,  7  L.  ed.  821;  Bank  of  Utica  v. 
Childs,  6  Cow.  238;  Governor  v.  Gordon, 
15  Ala.  72. 

At  the  time  of  the  enactment  of  this 
legislation,  the  word  "injury"  had  acquired 
in  the  law  a  well-defined  and  well-under- 
stood meaning;  indeed,  counsel  for  plain- 
tiff in  the  instant  case  frankly  states: 
"There  must  necessarily  be  a  new  defini- 
tion of  the  word  'injury,'  to  embrace  the 
circumstances  that  arise  under  the  Work- 
men's Compensation  Law." 

But  the  difficulty  with  this  suggestion 
lies  in  the  fact  that  the  legislature  did  not 
use  this  word  in  the  act  in  question,  with 
the  view  of  some  new  definition  which  this 
court  or  an  administrative  body  might 
later  see  fit  to  coin.  It  was  used  in  the  act 
as  it  was  commonly  understood  at  the 
time.  Our  legislature  did  not  see  fit  to 
give  it  a  special  definition,  as  did  the  legis- 
lature of  Nebraska,  as  we  shall  presently 
see. 

The  two  cases  most  strongly  relied  upon 
by  the  plaintiffs  in  these  cases  are  Johan- 
sen  v.  Union  Stock  Yards  Co.  99  Neb.  328, 
156  N.  W.  511,  and  Re  McCaskey,  —  Ind. 
App.  — ,  117  N.  E.  268.  An  examination 
of  the  Nebraska  act  discloses  that  both  the 
words  "accident"  and  "injury"  were  defined 
by  the  act  itself.  Section  3693b,  Rev.  Stat. 
1913.  This  section  reads  in  part  as  fol- 
lows:   "The  word  'accident'  as  used  in  this 
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irticle  shall,  unless  a  different  meaning  is 
clearly  indicated  by  the  context,  be  con- 
strued to  mean  an  unexpected  or  unfor- 
seen  event,  happening  suddenly  and  vio- 
lently, with  or  without  human  fault  and 
producing  at  the  time  objective  symptoms 
of  an  injury.  The  terms  'injury'  and  'per- 
sonal injuries'  shall  mean  only  violence  to 
the  physical  structure  of  the  body  and  such 
disease  or  infection  as  naturally  results 
therefrom.     .     .     ." 

By  this  statutory  definition  of  the  word 
"injury,"  the  result  of  violence  to  the  phy- 
sical structure  of  the  body   was   included 
within   the   meaning  of   the  word,   and   it 
necessarily  followed  that,  under  the  stat- 
ute, the  result  of  the  accident  was  the  in- 
jury.    If  those  results  were  delayed,  the 
injury    was   delayed.     But   this    is    purely 
statutory,  and  is  convincing  that  the  legis- 
lature of  that  state  had  in  mind  the  mak- 
ing of  a  statutory  definition  of  the  word, 
not  in  accordance    with    its    generally  ac- 
cepted meaning.    This  case  was  followed  by 
the  Nebraska  court  in  the  case  of  Simon 
v.  Cathroe  Co.   101   Neb.   211,    162  N.   W. 
633,  a  case  which  we  were  asked  to  follow 
in  Armstrong  v.  Oakland  Vinegar  &  Pickle 
Co.  —  Mich.  — ,  163  N.  W.  897.    This  sug- 
gestion  we  declined,  because  of  the  differ- 
ences in  the  statutes,  and  in  the  facta  of 
the  two  cases. 

The  Indiana  case  is  from  the  appellate 
court,  division  No.  1,  and  involves  the 
question  of  payment  for  medical  services. 
The  court,  for  its  authority,  relies  upon  a 
holding  of  the  Connecticut  commission,  the 
holding  of  the  Michigan  commission  in  Re 
Hart,  a  case  similar  to  the  instant  case, 
upon  two  Massachusetts  cases,  Johnson's 
Case,  217  Maes.  388,  104  N.  £.  735,  4  N.  C. 
C.  A.  843,  and  Hurle's  Case,  217  Mass.  228, 
L.RJL1916A,  279,  104  N.  £.  336,  Ann.  Cas. 
1915C,  919,  4  N.  C.  C.  A.  527,  and  Honnold, 
Workmen's  Compensation,  §  198.  In  the 
Hurle  Case  the  question  of  notice  or  claim 
was  not  involved.  The  workman  in  that 
case  had  suffered  an  acute  attack  of  optic 
neuritis,  incurred  in  the  performance  of 
bis  usual  duties  in  the  usual  way.  It  was 
held  that  the  employer  was  liable.  Not 
only  was  it  an  occupational  disease  case, 
but  it  also  is  not  in  accord,  otherwise,  with 
the  holding  of  this  court  in  Kutechmar  v. 
Briggs  Mfg.  Co.  —  Mich.  — ,  L.R.A.1918B, 
1133,  163  N.  W.  933.  In  the  Johnson  Case 
the  question  of  an  occupational  disease  was 
also  involved.  This  case  is  likewise  not  in 
accord  with  the  holding  of  this  court  in 
Adams  v.  Acme  White  Lead  &  Color 
Works,  182  Mich.  157,  L.R.A.1916A,  283, 
148  N.  W.  485,  Ann.  Cas.  1916D,  689,  6 
N.   C.    C.    A.    482,    in   which   Mr.   Justice 


Stone,  speaking  for  the  unanimous  court, 
fully  considered  these  two  Massachusetts 
cases,  and  says:  "As  'accident'  is  the  con- 
trolling word  in  our  act,  wo  do  not  think 
that  the  Massachusetts  decisions  should  be 
held  to  apply  here,  as  the  construction  of 
that  act  has  little,  if  any,  bearing  on  the 
Michigan  act." 

He  then  proceeds  to  carefully  consider 
the  provisions  of  the  Massachusetts  act, 
and  distinguishes  it  from  our  act.  It  is 
unnecessary  for  us  to  repeat  here  what  was 
there  so  fully  considered.  Obviously,  the 
Massachusetts  cases  cannot  be  regarded  aa 
persuasive  here. 

In  §  198,  Honnold  on  Workmen's  Com- 
pensation, we  find  the  following,  and  it  is 
all  that  appears  in  that  section,  of  im- 
portance here:  "The  Michigan  limit  is 
three  weeks,  commencing  when  it  is  first 
needed."  To  support  this  text  the  decision 
of  the  Industrial  Accident  Board  in  Re 
Hart,  above  mentioned,  is  alone  cited  We 
are  not  impressed  that  we  should  follow 
the  holding  of  the  Indiana  court. 

In  the  case  of  Podkastelnea  v.  Michi- 
gan C.  R.  Co.  —  Mich.  —,  164  N.  W.  418, 
this  court  had  under  consideration  one  of 
the  sections  here  involved,  §15.  We  there 
pointed  out  some  of  the  purposes  of  the 
limitations  found  in  this  section,  quoted 
the  provisions  of  the  English  act,  called 
attention  to  the  fact  that  the  legislatures 
of  some  of  our  sister  states  have  adopted 
similar  provisions,  and  stated:  "The  legis- 
lature of  this  state  has  not  seen  fit  to  do 
so.  If  the  provisions  of  our  act  are  not 
sufficiently  liberal  as  to  making  claims  for 
compensation,  the  question  is  one  for  the 
legislative  branch,  not  for  the  judicial." 

We  there  reversed  the  award  of  the 
board,  on  the  ground  that  the  claim  for 
compensation  was  not  seasonably  filed,  and 
that  the  delay  was  not  excused  by  the 
fact  that  the  claimant  was  unable  to  per- 
sonally make  out  and  personally  mail  or 
deliver  the  claim.  In  the  case  of  Arm* 
strong  v.  Oakland  Vinegar  &  Pickle  Co. 
supra,  this  court  gave  effect  to  the  limi- 
tations found  in  this  section,  and  set  aside 
the  award  of  the  board. 

In  Eh r hart  v.  Industrial  Acci.  Commis- 
sion, 172  Cal.  621,  158  Pac.  193,  Ann  Cas. 
1917E,  465,  the  supreme  court  of  Califor- 
nia said:  "It  was  not,  we  believe,  the  in- 
tention of  the  lawmakers  to  open  the 
Statute  of  Limitations,  and  to  extend  it 
beyond  the  period  of  six  months,  for  the 
purpose  of  enabling  a  claimant  to  present 
an  entirely  new  case,  based  upon  the  al- 
leged results  of  an  injury  which  had  never 
before  been  called  to  the  attention  of  the 
commissioners.      To  hold   otherwise   would 
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be  to  make  the  statute  an  instrument  for 
the  encouragement  of  false  claims,  or  those 
based  upon  remote  and  unsatisfactory 
speculation  and  peradyenture  regarding 
the  cause  of  a  disability  manifesting  itself 
long  after  the  happening  of  the  accident. 
One  of  the  purposes  of  the  time  limit  im- 
posed by  the  various  subdivisions  of  §  16 
was  to  cause  an  early  submission  to  the 
commissioners  of  the  injuries  to  the  em- 
ployee, so  that  the  commissioners,  by  their 
own  observation,  and  with  the  aid  of  ex- 
pert testimony,  might  determine  not  only 
the  condition  of  the  applicant  at  that 
time,  but  the  probable  future  results  of  the 
accident.  This  policy  is  manifest  from  the 
fact  that,  where  no  disability  has  occurred 
At  the  time  of  the  hearing,  but  is  likely 
to  do  so  in  the  future,  the  commission  may 
return  jurisdiction.  (Section  26(c).)  In 
other  words,  prompt  inquiry  regarding  the 
injuries,  in  all  their  details,  by  the  com- 
mission, was  evidently  intended  by  the 
lawmakers." 

The  supreme  court  of  Illinois  has  had 
this  question  of  limitation  of  time  for  fil- 
ing claim  for  compensation  before  it,  and 
has  held  such  provision  mandatory,  and 
the  claim  barred,  unless  made  within  the 
time.  Haiselden  v.  Industrial  Bd.  276  111. 
114,  113  N.  E.  877;  Bushhell  v.  Industrial 
Bd.  276  111.  262,  114  N.  E.  496. 

The  New  York  act  differs  from  our  act 
with  reference  to  the  giving  of  notice,  and 
patterns  after  the  idea  of  the  English  act. 
It  contains  this  provision  (Laws  of  New 
York  1914,  §  18,  art.  2,  chap.  41):  "The 
failure  to  give  such  notice,  unless  excused 
by  the  commission  either  on  the  ground 
that  notice  for  some  sufficient  reason  could 
not  have  been  given,  or  on  the  ground  that 
the  state  fund,  insurance  company,  or  em- 
ployer, as  the  case  may  be,  has  not  been 
prejudiced  thereby,  shall  be  a  bar  to  any 
claim  under  this  chapter." 

But  it  was  held  that  the  commission 
might  not  arbitrarily  excuse  the  failure  to 
give  notice.  Prokopiak  v.  Buffalo  Gas  Co. 
176  App.  Div.  128,  162  N.  Y.  Supp.  288; 
Sieardi  v.  Sarnoff  Hat  Co.  176  App.  Div. 
13,  162  N.  Y.  Supp.  337.  And  in  Bloom- 
field  v.  November,  219  N.  Y.  374,  114  N.  E. 
805,  it  was  said  in  the  majority  opinion  of 
the  court  of  last  resort:     "We  do  not  in- 


tend to  qualify  what  has  often  been  said 
by  this  court,  to  the  effect  that  the  Com- 
pensation Law  should  be  liberally  con- 
strued, to  the  end  of  accomplishing  the 
purpose  for  which  it  was  enacted,  and  that 
the  course  of  the  claimant  should  not  be 
beset  with  technicalities.  The  legislature, 
however,  has  deemed  it  proper  and  essen- 
tial, under  ordinary  circumstances,  that  a 
written  notice  of  disability  and  claim 
should  be  promptly  served,  so  as  to  give 
an  employer  the  oportunity  to  investigate 
the  circumstances  of  the  claim.  This  re- 
quirement ought  not  to  be  treated  as  a 
mere  formality,  or  be  dispensed  with,  as  a 
matter  of  course,  whenever  there  has  been 
a  failure  to  serve  such  notice." 

Upon  principle,  we  are  persuaded  that 
the  defendant  must  prevail  in  its  conten- 
tion. When  tbe  bolt  fell,  striking  the 
plaintiff  on  the  head,  it  fractured  his 
skull.  That  was  the  injury.  The  forma- 
tion of  an  abscess,  the  accumulation  of 
pus,  the  softening  of  the  bone,  were  the  re- 
sults of  that  fracture — of  the  injury  re- 
ceived; while  these  results  rendered  the 
injury  more  severe,  the  injury  was  there 
from  the  first,  and  subsequent  want  of  care 
but  aggravated  it.  Had  the  plaintiff  then 
made  his  claim  for  compensation  and  had 
proper  medical  treatment,  which  his  em- 
ployer was  bound  to  pay  for  under  the 
provisions  of  §  4,  it  is  highly  probable  he 
would  have  been  saved  much  pain,  and  a 
serious  and  expensive  operation  would  have 
been  obviated.  This  would  have  been  bene- 
ficial alike  to  him  and  his  employer. 

While  the  words  "accident"  and  "in- 
jury" are  not  synonymous,  the  accident 
produced  the  injury,  and  in  point  of  time 
they  were  concurrent.  We  are  compelled 
to  hold, — must  hold,  unless  we  resort  to 
judicial  legislation, — that  the  legislature, 
by  these  two  sections,  fixed  the  date  of  the 
injury  at  the  date  of  the  accident,  and  not 
some  remote  date  thereafter,  when  the  in- 
jured employee  became  definitely  satisfied 
that  he  was  disabled  as  a  Tesult  of  the 
accident. 

It  follows  that  the  award  for  compensa- 
tion, and  for  medical  services  rendered 
nearly  a  year  after  the  date  of  the  injury, 
must  be  reversed  and  vacated. 


Annotation  —  Giving  notice  of  injury  and  filing  claim  for  compen- 
sation under  Compensation  Acts. 


/.   In  general,  557. 

//.  Form  and-  contents  of  notice  or 
claim;  filing  of  claim,  658. 


III.  Time  within  which  notice  mu& 
he  given  or  claim  filed,  559. 

IV.  To  whom  notice  must  he  given, 
561. 
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F.  By  whom  claim  for  compensation 

must  be  filed,  562. 
VI,  When  the  question  as  to  failure 
to  give  notice  must  "be  raised, 
662. 

I.  In  general. 

Upon  the  general  subject  of  Work- 
men's Compensation  Acts,  see  the  ex- 
haustive annotation  in  L.R.AJ.916A,  23, 
and  L.R.A.1917D,  80.  For  later  eases 
and  annotations  upon  workmen's  com* 
pensation,  consult  the  L.R.A.  Indexes  for 
volumes  subsequent  to  L.R.A.1917D, 
under  the  title,  "Workmen's  Compensa- 
tion." 

Cases  upon  notice  of  the  injury  and 
claim  for  compensation  are  discussed  at 
pages  83  and  244  of  the  annotation  in 
LR.A.1916A,  and  at  page  135  in  the  an- 
notation in  L.R.A.1917D.  The  present 
annotation  is  confined  to  cases  subse- 
quent to  those  embraced  in  the  latter 
annotation. 

As  is  shown  in  the  earlier  annotations, 
the  Compensation  Statutes,  require  both 
that  a  notice  of  the  injury  shall  be  given 
to  the  employer,  and  that,  subsequently, 
a  claim  for  compensation  must  be  tiled, 
in  the  manner  prescribed  by  statute. 
The  notice  and  the  claim  are  distinct, 
and  are  not  to  be  confused ;  but,  as  both 
the  giving  of  the  notice  and  the  filing  of 
the  claim  are  considered  essential  steps, 
to  be  taken  by  the  employee,  or  claim- 
ant, before  compensation  is  recoverable, 
and  as  the  same  general  principles  for 
the  most  part  govern  in  both  cases,  they 
can  most  satisfactorily  be  treated  to- 
gether. It  will  be  shown  in  each  case 
whether  the  court  was  dealing  with  the 
question  of  notice,  or  question  of  claim 
for  compensation  or  with  both;  and  any 
distinctions  made  by  the  court,  as  be- 
tween these  two  necessary  steps  to  se- 
cure compensation,  will  be  noted. 

As  was  stated,  both  the  giving  of  the 
notice  and  the  filing  of  the  claim  for 
compensation  are  necessary  before  the 
claimant  can  recover  compensation;  and 
failure  to  take  either  of  these  steps  with- 
out a  statutory  excuse  bars  a  recovery. 

Thus,  the  written  notice  required  by 
statute  is  not  a  mere  formality,  to  be 
dispensed  with  as  a  matter  of  course. 
The  commission  can  make  no  award  in 
the  absence  of  the  notice,  unless  for  some 
reason  it  could  not  have  been  given,  or 
unless  the  employer  has  not  been  preju- 
diced bv  the  failure  to  give  it.  Hvnes  v. 
Pullman  Co.  (1918)  223  N.  Y.  342,  119 
N.  E.  706. 

So,  in  Watts  v.  Vickers    (191$)    10 
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FX/.  Employer  prejudiced  or  misled 
by    failure    to    receive    notice, 
562. 
VIII.  Excuses  for  failure  to  give  notice 
or  to  make  claim,  564. 

B.  W.  C.  C.  (Eng.)  126,  the  court  said: 
"The  act  renders  the  making  of  a  claim 
a  condition  of  the  maintenance  of  pro- 
ceedings for  recovery  of  compensation. 
This  is  inserted  as  a  protection  to  the 
employer.  It  iB  a  formality,  no  doubt, 
but  the  employer  is  entitled  to  have  it 
complied  with;  and  the  judge  ought  to 
deal  with  the  question  whether  this  has 
been  done  or  not,  with  the  same  serious- 
ness and  care  as  any  other  part  of  the 
case. 


n 


A  number  of  special  or  general  hold- 
ings of  the  courts,  not  falling  under  the 
general  subdivisions  of  this  note,  will  be 
noted  in  the  present  subdivision. 

The  parties  in  a  compensation  con- 
troversy may  enter  into  an  agreement  to 
forego  the  Statute  of  Limitations  for  a 
definite  period,  and  such  an  agreement 
may  operate  as  an  estoppel  to  a  plea  of 
the  statute.  But,  where  the  employer 
and  the  insurer  had  agreed  to  waive  the 
Statute  of  Limitation,  provided  the  em- 
ployee presented  his  claim  within  a  rea- 
sonable time,  such  waiver  cannot  be  de- 
pended upon  by  the  workman,  where, 
after  taking  affirmative  steps  to  file  his 
claim,  he  delays  over  six  months  before 
actually  filing  it.  Kemper  v.  Industrial 
Acci.  Commission  (1918)  —  CaL  — ,  176 
Pac.  426. 

Although  the  defendant  may  waive 
compliance  with  the  statutory  require- 
ments as  to  filing  a  claim  for  compensa- 
tion, an  endeavor  upon  his  part  to  have 
the  plaintiff  present  his  claim  in  order 
that  the  defendant  may  be  subrogated  to 
the  right  of  the  plaintiff  against  a  third 
person,  whose  negligence  caused  the  in- 
jury, is  the  very  opposite  of  a  waiver; 
and  such  an  endeavor  is  not  a  concession 
of  liability  rendering  such  claim  unne- 
cessary. Knowling  v.  Morris  &  Co. 
(1917)  101  Kan,  205,  166  Pac.  841. 

The  provision  of  the  Massachusetts 
statute  that  if  the  insured  and  the  in- 
jured employee  reach  an  agreement, 
which  has  been  signed  and  filed  in  ac- 
cordance with  the  provisions  of  the  act, 
and  compensation  has  been  paid  in  ac- 
cordance therewith,  and  the  parties 
thereto  disagree  as  to  the  continuance 
of  the  payments,  then  either  party  may 
notify  the  Industrial  Accident  Boardj 
who  shall  thereupon  call  for  the  forma- 
tion   of   a    Committee    of   Arbitration, 
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does  not  apply,  so  as  to  give  the  Indus- 
trial Accident  Board  jurisdiction,  in  a 
case  in  which  no  claim  for  compensation 
has  been  made,  and  in  which  the  insurer 
has  been  paying  compensation,  under  an 
agreement  properly  executed  and  filed, 
and  is  willing  to  continue  payment  under 
such  agreement;  but  the  employee  is 
seeking  compensation,  because  the  agree- 
ment in  question  did  not  fully  cover  his 
injuries,  as  finally  developed.  Re  Levan- 
gie  (1917)  228  Mass.  213,  117  N.  E.  200. 
The  notice  in  writing,  which  is  re- 
quired to  be  given  to  the  employer  by 
the  California  act,  is  a  notice  of  the  or- 
iginal injury,  and  this  provision  does  not 
apply  to  the  case  of  a  further  disability 
from  the  same  injury,  under  §  16,  subd. 
C,  where  compensation  has  already  been 
paid  for  the  original  disability.  Em- 
ploye's Credit  Co.  v.  Industrial  Acci. 
Commission  (1917)  —  Cal.  — ,  169  Pac. 

Section  24  of  the  Illinois  act,  provid- 
ing that,  in  the  event  that  payments 
have  been  made  under  the  act,  no  pro- 
ceedingfor  compensation  shall  be  main- 
tained, unless  written  claim  for  com- 
pensation has  been  made  within  six 
months  after  such  payment  has  ceased, 
does  not  apply  in  a  case  in  which  com- 
pensation has  been  paid,  but  terminated 
because  the  disability  was  apparently 
removed,  and  there  was  a  subsequent  re- 
currence of  the  disability;  in  such  a 
case,  section  19h,  providing  that  an 
agreement  or  award  of  compensation 
may,  at  any  time  within  eighteen  months 
after  such  agreement  or  award,  be  re- 
viewed by  the  Industrial  Board,  applies. 
Arnold  &  M.  Co.  v.  Industrial  Bd.  (1917) 
277  HI.  295, 115  N.  E.  137.  To  the  same 
effect,  Casparis  Stone  Co.  v.  Industrial 
Bd.  (1917)  278  El.  77, 115  N.  E.  822. 

In  a  case  in  which  the  employer  and 
a  sister  of  the  deceased  employee  had 
come  to  an  agreement  as  to  compensa- 
tion, a  petition  for  compensation,  filed 
by  the  father  of  the  workman  more  than 
two  years  after  the  accident  occurred, 
cannot  be  sustained,  either  as  an  inde- 
pendent proceeding  or  as  an  amendment 
to  the  agreement  between  the  employer 
and  the  sister.  Giannotti  v.  Giusti  Bros. 
(1918)  —  R.  I.  — ,  102  Atl.  887. 

The  Industrial  Accident  Commission 
has  power  to  determine  whether  or  not 
it  has  jurisdiction  to  hear  a  controversy, 
after  an  apparent  bar  caused  by  the  ex- 
piration of  the  period  of  the  Statute  of 
Limitation.  Kemper  v.  Industrial  AccL 
Commission  (Cal.)  supra. 

Positive  proof  that  an  employer  re- 
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ceived  notice  of  the  accident  is  shown 
from  the  fact  that  the  notice  was  in  the 
employer's  possession,  and  was  delivered 
to  the  opposing  attorney  at  the  hearing 
before  the  board,  when  demanded  of  him. 
Jackson  v.  Industrial  Bd.  (1917)  280  111. 
526,  117  N.  E.  705. 

There  is  a  presumption  that  if  a  letter 
containing  a  claim  for  compensation  was 
properly  addressed  and  posted,  it  was 
received;  but  this  is  a  rebuttable  pre- 
sumption. Watts  v.  Vickers  (1916)  142 
L.  T.  Jo.  (Eng.)  147, 10  B.  W.  C.  C.  126. 

It  may  be  found  that  a  claim  for  com- 
pensation was  filed,  where  the  evidence 
shows  that  the  claimant,  while  in  the 
hospital,  was  approached  within  one  year 
of  the  injury,  by  an  agent  of  the  em- 
ployer, having  in  charge  the  report  of 
accident  cases  to  the  commission;  and 
the  claimant  was  induced  by  him  to 
make  a  written  statement  concerning  the 
accident,  which  set  forth  sufficient  facts 
to  constitute  a  claim.  Twonko  v.  Rome 
Brass  &  Copper  Co.  (1918)  183  App. 
Div.  292,  170  N.  Y.  Supp.  682. 

A  letter  from  the  attorney  of  the  em- 
ployer to  the  attorney  for  the  claimant, 
acknowledging  the  receipt  of  a  letter  and 
notice  of  the  injury  as  of  a  certain  date, 
is  prima  facie  evidence  that  the  notice 
was  given  as  of  that  date.  Jackson  v. 
Industrial  Bd.  (HI.)  supra. 

The  finding  of  the  board  that  the  em- 
ployer had  actual  notice  of  the  accident 
will  be  reversed,  where  there  is  no  evi- 
dence in  support  of  the  finding.  Arm- 
strong v.  Oakland  Vinegar  &  Pickle  Co. 
(1917)  —  Mich.  — ,  163  N.  W.  897. 

II.  Form   and    contents   of   notice    ot* 
claim.;  fiUng  of  claim. 

Some  of  the  statutes  require  notice  ot 
the  injury  to  be  given  in  writing;  and  it 
has  been  held  that  mere  oral  notice  does 
not  comply  with  the  statute. 

Thus,  in  Murphy's  Case  (1917)  226 
Mass.  60,  115  N.  E.  40,  the  court  said: 
"While  information  given  orally,  under 
some  circumstances,  may  be  sufficient  to 
establish  knowledge  and  permit  recov- 
ery, an  oral  notice  does  not  fulfill  the 
requirements  of  the  statute,  directing 
that  in  all  cases  the  notice  must  be  in 
writing;  the  oral  notice  does  not  take 
the  place  of  the  written  notice,  nor  is 
such  an  oral  notice  necessarily  the  equiv- 
alent of  the  knowledge  of  the  injury, 
which  excuses  the  written  notice." 

So,  in  Re  Simmons  (1918)  —  Me.  — , 
103  Atl.  68,  it  is  said:  "Oral  notice  is 
not  the  statutory  notice;  and,  although 
the  employer  may  obtain  from  the  for- 
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mer  knowledge  of  the  injury,  it  is  not 
necessarily  knowledge,  within  the  mean- 
ing of  the  statute." 

And  the  fact  that  the  superintendent 
of  the  factory  heard  of  the  accident 
within  ten  days  after  it  occurred  is  not 
sufficient  to  excuse  the  failure  to  give 
written  notice  thereof  within  the  ten 
days.  Re  Gibbons  (1917)  181  App.  Div. 
142, 168  N.  Y.  Supp.  412. 

The  statutory  requirements  as  to  mak- 
ing a  claim  for  compensation  are  not 
satisfied  by  the  making  and  filing  of  a 
blank,  presenting  a  request  for  a  perma- 
nent disability  rating  by  the  California 
commission.  Fidelity  &  C.  Co.  v.  Indus- 
trial Acei.  Commission  (1918)  —  Gal. 
-,  170  Pac.  1112. 

So,  the  commencement  of  an  action 
under  the  Federal  Employers'  Liability 
Act  for  the  same  injuries,  within  the 
statutory  time,  does  not  do  away  with 
the  necessity  of  filing  a  claim  for  com- 
pensation. Schild  v.  Pere  Marquette  R. 
Co.  (1918)  —  Mich.  — ,  166  N.  W.  1018. 

Neither  does  the  fact  that  compensa- 
tion had  been  offered  by  the  employer 
several  times  within  the  six  months 
period.     Ibid. 

The  claim  must  actually  be  delivered 
physically  into  the  possession  of  the 
board,  before  it  can  be  said  to  be  filed 
with  the  board;  and  the  mere  mailing  of 
a  claim,  directed  to  the  board,  is  not  in 
compliance  with  the  requirement.  Gor- 
ski's  Case  (1917)  227  Mass.  456,  116 
X.  E.  811. 

HI,  Time  within  which  notice  must  be 
given  or  claim  filed. 

Various  periods  are  provided  by  the 
different  statutes,  within  which  the 
necessary  steps  of  giving  a  notice  of  the 
injury  and  of  making  claim  for  com- 
pensation must  be  taken. 

The  phrase,  "as  soon  as  practicable," 
as  used  in  the  Texas  act,  relative  to  giv- 
ing notice  of  the  injury,  does  not  mean 
as  soon  as  possible,  the  word  "practi- 
cable" importing  a  difference  according 
to  the  circumstances,  and  meaning,  ordi- 
narily, that  the  thing  must  be  done  as 
soon  as  reasonably  can  be  expected. 
Texas  Employers'  Ins.  Asso.  v.  Mummey 
(1917)  —  Tex.  Civ.  App.  — ,  200  S.  W. 
251. 

And  an  allegation  in  the  petition  that 
notice  of  the  injury  had  been  given  "in 
due  time,"  is  equivalent  to  an  allegation 
that  it  was  given  "as  soon  as  prac- 
ticable," as  required  by  the  Texas  act. 
Ibid. 

The  knowledge  on  the  part  of  the  em- 
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ployer,  which  is  a  substitute  for  the 
written  notice  required  by  the  Massa- 
chusetts statute,  must  be  in  the  posses- 
sion of  the  employer  within  the  time 
when  written  notice  should  have  been 
given,  namely,  "as  soon  as  practicable 
after  the  happening"  of  the  injury. 
Brown's  Case  (1917)  228  Mass.  31,  116 
N.  E.  897. 

Where  an  employee  suffered  a  strain 
on  the  25th  day  of  February,  which  ulti- 
mately resulted  in  the  loss  of  his  eye, 
and  was  in  bed  five  days  suffering  great 
pain  in  his  head,  worked  without  pain 
on  March  2,  3,  and  4,  and,  the  next  week, 
worked  on  March  7,  8,  9,  10,  and  11,  and 
his  eye  was  constantly  growing  worse, 
and  written  notice  of  the  injury  was 
given  on  March  17,  it  may  be  found  that 
notice  was  given  as  soon  as  practicable 
after  the  happening  thereof,  although, 
as  the  court  said,  the  case  is  close  upon 
this  point.  Duffy's  Case  (1917)  226 
Mass.  131, 115  N.  E.  248. 

Notice  of  the  injury  within  thirty  days 
after  the  death  of  the  employee,  which 
occurred  within  ten  days  after  the  date 
of  his  disability,  satisfies  the  statute. 
Re  Gibbons  (1917)  181  App.  Div.  142, 
168  N.  Y.  Supp.  412. 

A  claim  for  compensation  is  not  filed 
within  a  reasonable  time,  where  it  was 
not  filed  within  four  weeks  after  the  em- 
ployee discovered  the  full  effects  of  his 
injuries.  Re  Levangie  (1917)  228  Mam. 
213, 117  N.  E.  200. 

A  claim  for  compensation  filed  upon 
the  same  day  of  the  month,  one  year 
after  the  accident  occurred,  is  filed 
within  one  year,  as  required  by  the  New 
York  act.  Hudspith  v.  Pierce-Arrow 
Motor  Car  Co.  (1917)  180  App.  Div.  147, 
167  N.  Y.  Supp.  418.  The  court  said 
that,  in  reckoning  the  year  within  which 
a  claimant  must  file  his  claim  for  com- 
pensation, the  day  on  which  the  accident 
occurred  is  to  be  excluded. 

An  action  by  a  minor  by  his  next 
friend,  to  recover  under  the  Kansas  act, 
is  not  barred  because  the  written  claim 
for  compensation  was  not  served  within 
three  months  from  the  date  of  the 
injury,  where  no  guardian  had  been  ap- 
pointed; since  the  statute  expressly  pro- 
vides that,  in  case  of  a  minor,  no  limita- 
tion of  time  shall  run,  so  long  as  such 
minor  has  no  guardian.  Minturn  v. 
Proctor  &  G.  Mfg.  Co.  (1918)  102  Kan. 
885,  172  Pac.  17. 

The   decision   in   Cooke  v.   Holland 
Furnace  Co.  ante,  552,  that  the  limita- 
tion period  begins  to  run  at  the  time  of 
1  the  accident,  and  not  when  disability  is 
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found  to  result  from  the  accident,  was 
followed  in  a  number  of  other  cases  de- 
cided by  the  Michigan  court  at  the  same 
time :  Kaluoki  v.  American  Car  &  Foun- 
dry Co.  (1918)  —  Mich.  —,  166  N.  W. 
1011;  Dane  v.  Michigan  United  Traetion 
Co.  (1918)  —  Mich.  — ,  166  N.  W.  1017; 
McMullen  v.  Gavette  Constr.  Co.  (1918) 
—  Mich.  — ,  166  N.  W.  1019.  In  the  lat- 
ter case,  a  question  involved  was  the 
allowance  for  medical  and  hospital  ser- 
vices, performed  more  than  three  weeks 
after  the  accident. 

"The  six  months'  limitation  of  time 
fixed  by  this  (Michigan)  act,  for  claim- 
ing compensation  under  it,  is  plainly  ex- 
pressed,  with  no  qualification,   and  no 
latitude  given,  by  proviso  or  otherwise, 
to  the  board  administering  it,  for  an  ex- 
tension of  time."    Kalucki  v.  American 
Car  &  Foundry  Co.  (Mich.)  supra.    In 
this  case,  it  was  held  that  an  employee 
was  not  entitled  to  compensation,  where 
a  small  piece  of  steel  flew  into  his  left 
eye  and  resulted  in  an  immediate  injury 
to  the  eye,  to  a  degree  which  led  him 
temporarily  to  suspend  work,  and  con- 
sult the  shop  doctor,  who  dressed  it  and 
told  him  to  go  to  the  company's  physi- 
cian for  treatment,  and  his  vision  was 
thereafter  impaired,  and  his  eye  contin- 
ued to  bother  him,  becoming  at  times 
painful  and  inflamed,  until  it  became  in 
such  a  condition  that  he  was  not  able  to 
work,  or  refrained  from  so  doing  because 
of  fear  of  losing  his  vision,  and  he  failed 
to   file   a   claim   for   compensation    for 
nearly  a  year  after  the  injury  happened. 
The  doctrine  of  the  Michigan  court  is 
at  variance  with  that  of  all  other  juris- 
dictions in  which  the  question  has  arisen. 
Of  course,  this  question  is  not  likely  to 
arise  in  those  jurisdictions  where  the 
statute  provides  that  a  failure  to  give 
notice  of  the  injury,  or  to  file  a  claim  for 
compensation,  does  not  bar  a  recovery, 
if  there  is  a  reasonable  excuse  for  Buch 
failure;  for  it  is  very  probable  that  the 
Michigan  court  would  consider  that  the 
fact  that  the  apparent  injury  was  slight, 
and  that  the  serious  consequences  of  the 
accident  did  not  develop  until  a  con- 
siderable period  after  the  occurrence  of 
the  accident,  would  constitute  a  reason- 
able excuse  for  not  giving  notice  or  fil- 
ing claim  for  compensation  promptly. 

The  Nebraska  court  has  held  that  it  is 
the  culmination  of  the  injury,  and  not 
the  happening  of  the  physical  accident 
causing  it,  for  which  a  claim  for  com- 
pensation must  be  made  within  six 
months,  under  the  statute  of  that  state. 
Johansen    v.    Union    Stock    Yards    Co. 
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(1916)  99  Neb.  328, 156  N.  W.  511.    This 
decision  was  followed  by  the  same  court 
in  Simon  v.  H.  J.  Cathroe  Co.   (1917) 
101  Neb.  211,  162  N.  W.  633,  14  N.  C. 
C.  A.  771,  in  which  it  was  held  that,  in 
case  of  an  injury  which  at  first  appears 
slight  and  afterwards  develops  graver 
symptoms,  the  injury  occurs  when  the 
diseased  condition  culminates.     In   the 
latter  case,  in  which  the  accident,  which 
consisted  of  a  severe  blow  upon  the  head, 
did  not  at  first  appear  to  be  serious,  but 
thereafter  the  employee  became  insane 
as  the  result  of  a  clot  of  blood  on  the 
brain,   which   resulted   from   the   blow, 
claim  for  compensation  and  a  petition 
filed  therefor  were  held  to  be  in  time,  if 
made  and  filed  within  six  months  of  the 
discharge  of  the  employee  from  the  in- 
sane   asylum    in    which    he    had    been 
confined. 

The  Michigan  court,  in  Cooke  v.  Hol- 
land Furnace  Co.,  attempts  to  distin- 
guish the  Nebraska  decision,  because  the 
statute  in   the   latter  state  defined    the 
term  "injury."    This  term  is  defined  to 
mean,    "only   violence   to   the   physical 
structure  of  the  body,  and  such  disease 
or  infection  as  naturally  results  there- 
from."   The  language  used  in  this  defini- 
tion naturally  suggests  that  it  was    in- 
serted for  the  purpose  of  excluding  dis- 
eases not  the  natural  result  of  the  injury, 
as,  for  instance,  occupational  or  indus- 
trial diseases.    While  it  is  true  the  re- 
sults of  violence  to  the  physical  struc- 
ture of  the  body  are  included  within  the 
meaning  of  the  word,  such  results    are 
confined  to  diseases  and  infection,  and 
the   construction    contended   for   would 
not  include  a  development  of  the  injury, 
which  was  due  neither  to  infection  nor 
to  disease.    From  the  language  used  by 
the  Nebraska  court,  it  seems  very  clear 
that  it  takes   a  different   view   of    the 
statute  than  does  the  Michigan   court, 
and  that  view  is  not  controlled  by   the 
particular  language  used  in  the  Nebraska 
statute. 

The  Massachusetts  court  has  taken  the 
|  same  position  as  the  Nebraska  court. 
Thus,  where  there  is  evidence  that  a 
rupture  of  the  kind  which  the  employee 
had  does  not  manifest  itself  immediately 
upon  the  strain  which  causes  it,  and  that 
in  the  ordinary  case  it  would  not  develop 
for  two  or  three  weeks  after  the  strain, 
it  follows  that  the  injury,  of  which 
njotice  must  be  given,  occurred  on  the 
date  when  the  rupture  manifested  itself 
by  the  swelling  in  the  employee's  groin, 
and  not  on  the  day  when  he  strained 
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himself.    Brown's  Case  (1017)  228'  Mfcft* 

31, 116  N.  E.  897. 

The  Indiana  eourt  is  in  accord  with 
those  of  Nebraska  and  Massachusetts. 

Thus,  where  an  employee  suffered  a 
rupture,  but  which  was  of  such  a  char- 
acter that  it  did  not  immediately  dis- 
able him,  and,  with  the  aid  of  a  truss, 
he  continued  to  work  for  the  same  em- 
ployer for  a  period  of  six  months  there- 
after, and  filed  his  application  for  an 
award  of  compensation  within  thirty 
days  after  he  became  incapable  of  work 
because  of  the  injury,  his  application  is 
filed  in  time,  particularly  where  the  em- 
ployer knew  of  the  accident,  and  recog- 
nized the  existence  of  his  injury  by 
giving  him  lighter  work  to  do.  Horn- 
brook-Price  Co.  v.  Stewart  (1918)  — 
Ind.  App.  —9 118  N  E.  315. 

So,  too,  in  Re  McCaskey  (1917)  — 
Ind.  App.  — ,  117  N-  E.  268,  in  which  it 
was  sought  to  hold  the  employer  liable 
for  medical  services  rendered  more  than 
thirty  days  after  the  accident,  where  the 
statute  provides  that  the  employer  shall 
furnish  a  physician  only  during  "the 
thirty  days  after  an  injury,"  the  court 
held  that  the  "injury"  did  not  occur  at 
the  time  when  the  employee  received  a 
blow  upon  the  head,  but  over  a  month 
thereafter,  when  the  employee  was  taken 
with  a  severe  pain  in  his  forehead,  and 
it  was  discovered  that  an  abscess  had 
formed,  as  a  direct  result  of  the  blow. 

Although  the  English  act  requires 
notice  to  be  given  "as  soon  as  practi- 
cable" after  the  accident,  and  does  not 
fix  a  definite  period  within  which  the 
notice  must  be  given,  the  language  used 
by  Lord  Cozens-Hardy,  M.  B.,  in  Mills  v. 
Dinnington  Main  Coal  Co.  (1916)  10  B. 
W.  C.  C.  (Eng.)  153,  tends  to  support 
the  position  taken  by  the  courts  of 
Nebraska,  Massachusetts,  and  Indiana. 
He  says:  "It  is  open  to  the  employers 
to  say  that  notice  was  not  given  of  the 
accident  as  soon  as  it  reasonably  could 
be.  That  is  quite  true,  but  we  must  re- 
member this:  It  was  an  accident  which, 
apparently,  was  trivial  at  the  time;  it 
was  honestly  bo  regarded  by  the  widow, 
and  the  man  himself  went  on  working 
for  some  considerable  time  till  he  got 
rather  seriously  and  obviously  ill.  We 
have  held,  in  more  than  one  case,  that 
you  cannot,  require  a  person  to  give 
notice  of  an  accident  when  it  is  appar- 
ently trivial,  and  does  not  deprive  the 
man  of  the  ability  to  work  immediately 
after,  and  when  honestly  he  did  not 
think  that  it  was  anything  else  but  a 
trivial  knock  on  the  leg." 


The  New  York  statute  expressly  re- 
quires that  notice  shall  be  given,  not 
within  ten  days  after  the  injury,  but 
within  ten  days  "after  disability."  Re 
Gibbons  (1917)  181  App.  fiiv.  142,  168 
N.  Y.  Sujpp.  412. 

A  provision  of  the  laws  of  1915,  which 
limits  the  time  to  recover,  under  the 
Compensation  Act,  to  one  year  after  the 
occurrence  of  the  injury,  does  not  apply 
to  "claims  that  accrued  before  the  passage 
of  the  1915  statute.  State  ex  rel.  Ber- 
wind  Fuel  Co.  v.  District  Ct.  (1917)  138 
Minn.  213,  164  N.  W.  812. 

XV m  To  whom  notice  must  oe  given. 

Foremen  who  are  in  control  of  the 
employees  and  the  work  of  the  employer 
have  been  held  to  be  proper  persons  to 
whom  notice  may  be  given,  and  the 
knowledge  of  whom  will  be  chargeable 
to  the  employer,  so  as  to  eliminate  the 
necessity  of  giving  notice  of  the  injury. 

Thus,  it  may  be  found  that  the  em- 
ployer had  knowledge  of  the  accident, 
where  the  injured  employee  reported  it 
to  the  foreman  at  the  time  of  the  injury. 
Fells's  Case  (1917)  226  Mass.  380,  115 
N.  E.  430. 

So,  a  foreman  who  had  complete  super- 
intendence of  the  employees  in  the  room 
and  their  work,  and  whose  duty  it  was 
to  report  all  accidents  to  the  office  of  the 
employer,  is  an  agent  whose  knowledge 
of  the  injury  dispenses  with  the  neces- 
sity for  notice.  Re  Simmons  (1918)  — 
Me.  — ,  103  Atl.  68. 

•  And  a  foreman  in  the  employer's  con- 
struction department,  tinder  whom  the 
employee  worked  and  from  whom  he  re- 
ceived orders  and  instructions,  and  to 
whom  the  proper  management  of  the  em- 
ployee's work  was  intrusted,  must  be 
considered  as  the  agent  of  the  employer, 
whose  knowledge  is  that  of  the  em- 
ployer. Murphy's  Case  (1917)  226  Mass. 
60,  115  N.  E.  40. 

The  knowledge  of  the  foreman,  under 
whose  direct  and  immediate  supervision 
an  employee  worked  from  day  to  day, 
and  the  knowledge  of  the  superintendent 
of  the  factory  who  had  general  super- 
vision of  the  plant,  must  be  regarded  as 
the  imputed  knowledge  of  the  employer. 
Hornbrook-Price  Co.  v.  Stewart  (1918) 
—  Ind.  App.  — ,  118  N.  E.  315. 

The  employer  cannot  insist  upon  fail- 
ure to  receive  notice  of  an  injury  to  an 
eye,  which  did  not  appear  serious  at  the 
time,  where  the  employer's  foreman 
knew  of  the  accident,  and  afterwards 
the  manager  of  the  employer  offered  the 
workman  a  sum  of  $200  in  settlement  of 
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the  injury.  Joliet  Motor  Co.  v.  Indus- 
trial Bd.  (1917)  280  I1L  148,  117  N.  R 
423. 

There  is  a  sufficient  claim  for  com- 
pensation, where  the  employee  asked  a 
foreman  and  attorney  of  the  employer  if 
he  was  under  the  Compensation  Act,  and 
they  assure  him  that  he  was,  and  that 
his  claim  would  be  paid.  R.  F.  Conway 
Co.  v.  Industrial  Bd.  (1918)  282  111, 
313,  118  N.  E.  705. 

A  switchman,  who  is  a  subordinate  of 
the  yard  conductor,  is  not  a  proper  per- 
son to  whom  to  give  notice  of  an  injury 
to  the  yard  conductor.  Herbert  v.  Lake, 
Shore  &  M.  S.  R.  Co.  (1918)  —  Mich. 
— ,  166  N.  W.  923. 

Knowledge  of  the  injury  on  the  part 
of  a  fellow  workman  is  not  binding  upon 
the  employer.  Armstrong  v.  Oakland 
Vinegar  &  Pickle  Co.  (1917)  —  Mich. 
— ,  163  N.  W.  897. 

V.  By  whom  claim  for  compensation 

must  be  filed. 

An  unauthenticated  letter  written  by 
a  father,  purporting  to  authorize  a  third 
person  to  act  in  the  matter,  constitutes 
no  legal  authority  for  the  filing,  by  the 
third  person,  of  an  application  for  com- 
pensation for  the  death  of  the  son. 
Western  Indemnity  Co.  v.  Industrial 
Acci.  Commission  (1917)  —  Cal.  App. 
— ,  169  Pac.  261. 

VI.  When  the  question  as  to  failure  to 

give  notice  must  be  raised. 

The  failure  of  the  employee  to  give 
notice  of  the  accident  to  the  employer 
within  thirty  days  after  the  happening 
thereof,  and  to  make  a  claim  for  com- 
pensation within  six  months  after  the 
accident,  cannot  be  raised  for  the  first 
time  before  the  circuit  court,  but  must 
be  raised  before  the  Committee  of  Arbi- 
tration or  the  Industrial  Board.  Ameri- 
can Mill  Co.  v.  Industrial  Bd.  (1917) 
279  111.  560,  117  N.  E.  147. 

The  contention  of  the  plaintiff  that 
the  defense  of  want  of  notice  was  not 
urged  below,  and  should  not  be  enter- 
tained by  the  court,  is  without  basis, 
where  the  representative  of  the  employ- 
ers stated,  before  the  commission,  that 
they  denied  liability  upon  the  ground, 
among  others,  that  they  had  no  notice 
of  claim  for  compensation,  or  notice  of 
injury,  as  provided  for  by  the  Com- 
pensation Act.  Armstrong  v.  Oakland 
Vinegar  &  Pickle  Co.  (1917)  —  Mich. 
— ,  163  N.  W.  897. 
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VII.  Employer  prejudiced  or  misled  by 
failure  to  receive  notice. 

Failure  to  give  the  statutory  notice  of 
the  injury  will  not  prevent  a  recovery, 
according  to  the  provisions  of  some  of 
the  statutes,  if  the  master  has  not  been 
prejudiced  or  misled  thereby. 

Where  the  notice  might  have  been 
given  and  was  not,  the  ultimate  fact 
upon  which  the  award  must  rest  is  that 
the  employer  is  not  prejudiced.  Hynes 
v.  Pullman  Co.  (1918)  223  N.  Y.  342, 119 
N.  E.  706. 

So,  the  want  of  written  notice  of  an 
accident  does  not  bar  compensation, 
where  the  employer  had  actual  notice  of 
the  accident  within  ten  days,  and  there 
was  no  intention  on  the  part  of  the  ap- 
plicant to  mislead  the  employer,  and  the 
employer  was  not,  in  fact,  misled  by  the 
failure  to  give  the  written  notice.  A. 
Breslauer  Co.  v.  Industrial  Commission 
(1918)  —  Wis.  — ,  167  N.  W.  256. 

And  in  Twonko  v.  Rome  Brass  &  Cop- 
per Co.  (1918)  183  App.  Div.  292,  170 
N.  Y.  Supp.  682,  the  court  said:  "The 
service  of  a  notice  of  claim  furnishes  an 
employer  with  an  opportunity  to  make 
immediate  investigation,  before  wit- 
nesses have  dispersed,  and  while  they 
may  still  remember  the  facts  of  an  acci- 
dent. If,  otherwise  than  through  an  in- 
vestigation prompted  by  the  service  of 
a  notice,  the  employer  has  knowledge 
of  the  facts,  a  failure  to  serve  a  notice 
is  not  prejudicial,  no  matter  at  how  late 
a  date  the  knowledge  is  acquired.  In 
this  case  we  find  that,  within  two  months 
of  the  accident,  the  employer,  without 
qualification,  asserted  entire  knowledge 
as  to  the  manner  of  its  occurrence,  and 
the  injury  inflicted.  It  was  a  just  infer- 
ence from  this  proof  that  the  employer, 
through  the  agency  of  the  foreman  or 
otherwise,  did  actually  acquire  informa- 
tion concerning  the  accident,  which  was 
fully  as  illuminating  as  any  information 
he  might  have  received  had  the  notice 
been  served.  Moreover,  the  employer,  in 
his  statement  made  as  upon  knowledge, 
asserted  facts  in  relation  to  the  accident 
which  exactly  correspond  to  the  facts  as 
alleged  in  the  statement  of  claimant. 
Since  the  employer  did  have  perfect 
knowledge  of  the  facts  of  the  case,  as 
clearly  asserted  by  him,  it  is  not  mate- 
rial whether  or  not  the  acquisition  of 
such  knowledge  had  been  rendered  diffi- 
cult, by  the  lack  of  service  of  a  written 
notice.  Clearly,  therefore,  the  employer 
was  not  prejudiced." 

So,  too,  the  employer  cannot  claim  to 
have  been  prejudiced  by  lack  of  notice, 
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where  his  foreman  knew  of  the  accident 
and  the  injury,  at  the  time  of  the  occur- 
rence thereof.  Smith  v.  Solvay  Process 
Co.  (1917)  100  Kan.  40,  163  Pac.  645. 

And  the  Industrial  Commission  is 
justified  in  finding  that  an  employer  was 
not  prejudiced  by  failure  to  receive 
notice  of  the  injury  within  thirty  days, 
where  there  was  no  presumption  that 
any  other  evidence  as  to  the  happening 
of  the  accident  could  have  been  dis- 
closed, had  the  employer  received  the 
notice  within  due  time.  Vasey  v.  Indus- 
trial Commission  (1918)  —  Wis.  — ,  167 
.V.  W.  823. 

Bat,  where  an  employee  wounded  his 
finger  with  a  tack  while  engaged  as  a  ear 
cleaner,  and  continued  to  work  for  sev- 
eral days,  by  which  time  his  finger  and 
arm  had  become  infected,   and  he  re- 
ported to  his  employer,  in  good  faith, 
that  he  had  rheumatism,  and  later  under- 
went several  operations,  and  did  not  give 
written  notice  of  the  accident  for  nearly 
three  months  afterward,  a  finding  by  the 
commission  that  the  employer  was  not 
prejudiced  by  the  failure  to  give  notice, 
for  the  reason  that  there  was  no  one 
present  when  the  accident  occurred,  and 
therefore  the  employer  could  obtain  no 
affirmance  or  denial  of  the  facts  of  the 
accident,    and    for    the   further   reason 
that  as   soon  as  evidence  of  infection 
appeared  he  was  under   the  care   and 
attention  of  a  duly  authorized  medical 
practitioner,    is    not    sustained   by    the 
facts,  particularly  Bince,  in  case  of  such 
an   injury,    the    absence    of    witnesses 
would  seem  to  require  rather  than  to  ex- 
cuse   notice.    Hynes    v.    Pullman    Co. 
(1918)  223  N.  Y.  342,  119  N.  E.  706. 

And  in  Selkirk  v.  National  Radiator 
Go.  (1916)  10  B.  W.  C.  C.  (Bug.)  107, 
the  court  of  appeals  upheld  the  decision 
of  the  eounty  court  judge,  dismissing  the 
application  upon  the  ground  that,  al- 
though the  employers  were  not  preju- 
diced by  want  of  notice  on  the  question 
of  accident  or  no  accident,  he  could  not 
say  whether  they  were  or  were  not  pre- 
judiced as  to  the  loss  of  opportunity  of 
medical  treatment,  which  might  diminish 
the  extent  of  their  liability. 

The  Wisconsin  court  has  held  that  the 
burden  of  proof  to  show  that  an  em- 
ployer was  misled  and  prejudiced  by 
lack  of  notice  is  upon  the  employer.  A. 
Breslauer  Co.  v.  Industrial  Commission 
(1918)  (Wis.)  supra. 

But  the  contrary  rule  prevails  gener- 
ally elsewhere. 

Thus,  the  burden  of  proof  is  upon  the 
employee  to  show  that  the  absence  of 
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notice  did  not  prejudice  the  employer. 
Selkirk  v.  National  Radiator  Co.  (Eng.) 
supra. 

So,  where  it  appears  that  the  claimant 
has  not  complied  with  §  18  of  the  New 
York  act,  with  respect  to  giving  a  notice 
in  writing  within  ten  days  after  the  dis- 
ability, the  burden  properly  falls  on  him 
to  establish  affirmatively  that  his  failure 
has  not  been  prejudicial  to  the  employer, 
or  the  insurance  carrier.  Dorb  v.  Fred- 
erick Stearns  &  Co.  (1917)  180  App.  Div. 
138,  167  N.  Y.  Supp.  415. 

The  burden  of  proof  to  show  that  the 
employer  was  not  prejudiced  by  failure 
to  give  notice  of  the  injury  in  time  rests, 
in  the  first  instance,  upon  the  claimant; 
but,  if  he  gives  evidence  from  which  it 
may  be  reasonably  inferred  that  the  em- 
ployer has  not  been  prejudiced,  then  the 
burden  of  proof  is  shifted  onto  the  em- 
ployer, and  if  he  is  in  a  position  to 
prove,  notwithstanding  the  evidence,  that 
he  was  prejudiced  in  some  particular 
matter,  he  is  bound  to  do  so.  Mills  v. 
Dinnington  Main  Coal  Co.  (1916)  142  L. 
T.  Jo.  (Eng.)  146, 10  B.  W.  C.  C.  153. 

A  finding  by  the  State  Industrial  Com- 
mission that  the  insurer  and  employer 
were  not  prejudiced  by  the  employee's 
failure  to  give  notice  of  the  injury  within 
ten  days  after  disability  does  not  have  a 
sufficient  basis,  in  evidence  that  a 
model  in  a  cloak  and  suit  manufactory 
scratched  a  finger  with  a  pin,  and  im- 
mediately notified  her  employer's  son, 
who  was  connected  with  the  business, 
asking  him  for  peroxide,  but  making  no 
demand  for  compensation,  and  five  days 
after  the  injury,  when  the  employee  did 
not  return  to  work,  the  employer  sent 
her  uncollected  wages  to  her  home,  and 
the  employer's  representative  was  also 
shown  the  swollen  condition  of  the  hand, 
and  was  told  the  cause  thereof,  and  why 
she  failed  to  report  to  work;  since,  to 
excuse  a  claimant  from  giving  the  statu- 
tory notice,  the  insurance  carrier  and 
employer  shall  have,  at  least,  a  substan- 
tial compliance  with  the  provisions  of 
the  statute, — a  notice  which  shall  be  the 
equivalent  of  the  notice  required  by  the 
act.  Bloomfield  v.  November  (1917)  180 
App.  Div.  240,  167  N.  Y.  Supp.  975,  af- 
firmed in  (1918)  223  N.  Y.  265, 119  N.  E. 
705. 

In  affirming  the  judgment  of  the  ap- 
pellate division,  the  court  of  appeals 
said  that  it  seems  utterly  extravagant  to 
hold  that  every  time  an  employee  tells 
an  employer  that  he  has  suffered  some 
little  hurt,  which,  neither  by  its  nature 
nor  by  what  is  said,  appears  to  be  any- 
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thing  connected  with  the  employment, 
an  employer  can  be  deemed  to  have  been 
so  forewarned  of  a  coming  claim,  and 
put  upon  investigation,  that  he  has  suf- 
fered no  injury  from  the  failure  to  give 
a  proper  and  fair  notice  under  the 
statute. 

Failure  on  the  part  of  the  claimant  to 
give  the  written  notice  required  by  §  18 
of  the  New  York  statute  cannot  be 
justified,  and  the  carrier  found  not  to  be 
prejudiced  by  such  failure,  merely  be- 
cause an  oral  notice  was  given  to  an 
agent  of  the  employer.  Dorb  v.  Fred- 
erick Stearns  &  Co.  (N.  Y.)  supra. 

The  commission  has  a  large  and  unde- 
fined discretion  in  passing  upon  the  ques- 
tion whether  or  not  prejudice  has  been 
suffered  by  the  employer,  because  of  the 
failure  to  give  the  statutory  notice. 
And  if  a  general  finding  is  made  that 
the  employer  was  not  prejudiced  by  the 
failure  to  receive  the  statutory  notice, 
and  this  finding  is  supported  by  evidence, 
and  is  unanimously  affirmed  by  the  ap- 
pellate division,  the  question  as  to 
whether  such  finding  is  supported  by  any 
evidence  is  not  before  the  court  of  ap- 
peals. Hynes  v.  Pullman  Co.  (1918)  223 
N.  Y.  342, 119  N.  E.  706. 

The  question  whether  an  employer  is 
not  prejudiced  in  his  defense,  by  delay 
in  the  giving  of  notice,  is  simply  a  ques- 
tion of  fact,  and  the  finding  of  the  arbi- 
trator cannot  be  set  aside,  unless  there 
is  no  evidence,  or  the  circumstances  are 
such  that  no  rasonable  man  could  come 
to  the  conclusion  to  which  he  has  come. 
Lochgelly  Iron  &  Coal  Co.  v.  Hepburn 
[1916]  W.  N.  (Eng.)  352,  33  Times  L.  R. 
31,  61  Sol.  Jo.  41,  54  Scot.  L.  R.  22,  10 
B.  W.  C.  C.  1. 

But  where  the  facts  are  given  upon 
which  the  ultimate  conclusion  that  the 
employer  was  not  prejudiced  by  failure 
to  receive  statutory  notice  is  made  to 
rest,  whether  the  facts  support  the  con- 
clusion is  a  question  of  law  reviewable 
by  the  courts.  Hynes  v.  Pullman  Co. 
(N.  Y.)  supra. 

In  a  case  in  which  notice  of  the  injury 
was  not  served  within  the  thirty  days  as 
required  by  law,  the  circuit  court  prop- 
erly remands  the  record  to  the  commis- 
sion, where  the  latter  body  has  failed  to 
find  the  facts  as  to  whether  or  not  the 
employer  was  misled  by  the  failure  to 
serve  the  notice  within  the  thirty  days, 
as  required  by  law,  or  as  to  whether 
there  was  an  intention  to  so  mislead  the 
employer.  William  Rahr  Sons  Co.  v.  In- 
dustrial Commission  (1917)  166  Wit.  28, 
163  N.  W.  169. 
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Vlll.  Excuses  for  failure  to  give  notice 
or  to  make  claim. 

Failure  to  give  notice  of  the  injury,  or 
to  make  claims  for  compensation  within 
the  statutory  time,  is  not  a  bar  to  com- 
pensation under  some  statutory  pro- 
visions, if  such  failure  was  occasioned 
by  mistake  or  other  reasonable  cause. 

But  mere  ignorance  of  the  law  requir- 
ing the  filing  of  claims  for  compensation 
is  not  a  mistake,  within  the  meaning  of 
the  Massachusetts  act,  excusing  the  fail- 
ure to  file  a  claim  within  the  six  months' 
period  following  the  injury.  Fells's  Case 
(1917)  226  Mass.  380,  115  N.  E.  430. 
The  court  said :  "  'Mistake'  is  not  iden- 
tical with  'ignorance,'  nor  is  the  fact 
that  the  injured  person  did  not  know  of 
the  Workmen's  Compensation  Act,  or  his 
rights  and  obligations  under  it,  a  reason- 
able cause,  under  the  statute,  for  not 
making  a  claim  for  compensation  within 
six  months." 

So,  neither  ignorance  of  the  law  nor 
simply  absence  from  the  country  consti- 
tutes reasonable  cause  for  failure  to 
make  the  claim  for  compensation  season- 
ably. Gorski's  Case  (1917)  227  Mass. 
456,  116  N.  E.  811. 

And  a  mere  anticipation  on  the  part 
of  the  employee  that  his  foreman,  or  the 
doctor  who  attended  him,  would  fulfill 
the  law  with  respect  to  making  a  claim 
for  compensation,  especially  where  there 
is  no  promise  or  assurance  that  this  will 
be  done,  is  not  a  mistake  or  other  rea- 
sonable cause,  within  the  meaning  of 
these  words  as  used  in  the  Massachusetts 
act.    Fells's  Case  (Mass.)  supra. 

Actual  knowledge  on  the  part  of  the 
employer,  of  the  injury,  will  excuse  the 
failure  to  give  notice,  according  to  the 
terms  of  some  of  the  statutes. 

Thus,  the  fact  that  a  report  of  the  in- 
jury was  made  by  the  employer  is  amply 
sufficient  to  warrant  a  finding  that  the 
employer  had  knowledge  of  the  injur}', 
although  no  notice  was  given  in  accord- 
ance with  the  provisions  of  the  act. 
Mathewson's  Case  (1917)  227  Mass.  470, 
116  N.  E.  831. 

So,  a  report  by  the  employer  to  the 
Industrial  Accident  Board,  made  after 
an  investigation,  that  the  employee  "rup- 
tured himself,"  is  evidence  that  the  em- 
ployer had  sufficient  knowledge  of  the 
injury,  so  as  to  excuse  failure  to  file 
notice  of  the  injury,  although  the  court 
said  that  the  report  of  an  injury  by  the 
employer,  based  upon  an  oral  notice  of 
it,  given  by  the  employee,  does  not  neces- 
sarily make  out  the  statutory  "knowl- 
edge" of  the  injury  on  the  part  of  the 
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employer.      Brown's    Case    (1917)    228 
Mass.  31, 116  N.  E.  897. 

In  Murphy's  Case   (1917)   226  Mast. 
60, 115  N.  E.  40,  it  was  held  that  the  In- 
dustrial Accident  Board  erred  in  holding 
that  proof  of  an  oral  notice,  given  as 
won  as  the  seriousness  of  the  injury  de- 
veloped, was  sufficient  to  dispense  with 
the  necessity  of  a  written  notiee;  the 
case,  however,    was   sent    back    to    the 
Board,  rather  than   dismissed,   because 
the  court  found  that  there  was  evidence 
to  have  warranted   a  finding  that   the 
employer  had  knowledge  of'  the  injury 
within  the  time  required,  and  was  not 
prejudiced    by    the- delay;    and    conse- 
quently the  failure  to  give  the  written 
notice  was  not  fatal  to  the  employee's 
claim. 

The  provision  in  the  Michigan  act 
that,  in  the  event  of  the  employee's 
physical  or  mental  ineapacity,  notiee 
shall  be  given  within  six  months  after 
the  removal  of  such  physical  or  mental 
incapacity,  does  not  mean  that  the  in- 
jured employee  is  not  required  to  make 
claim  for  compensation  until  six  months 
after  he  has  recovered  sufficiently  to 
personally  make  out  his  claim,  and  per- 
sonally take  it  to  the  postoffice  or  to  his 
employer.  Podkastelnea  v.  Michigan  C. 
R.  Co.  (1917)  ~  Mich.  — ,  164  N.  W.  418. 

The  provision  that  a  mistake,  or 
physical  or  mental  ineapacity,  will  ex- 
cuse the  making  of  the  claim  for  com- 
pensation within  the  statutory  time,  has 
been  held  not  to  apply  with  respect  to 
giving  notice  of  the  injury. 

Thus,  in  Duffy's  Case  (1917)  226 
Mass.  131,  115  N.  E.  248,  it  was  held 
that  the  provision  in  the  Massachusetts 
act  that  the  failure  to  make  a  claim 
within  the  period  specified  in  §  15  of 
the  act  shall  not  be  a  bar  to  the  mainte- 
nance of  proceedings,  if  it  is  found  to 
have  been  occasioned  by  mistake  or 
other  reasonable  cause,  cannot  be  ap- 
plied to  the  failure  to  give  the  statutory 
notice. 

So,  the  provision  of  the  Michigan 
statute  with  reference  to  the  effect  of 
the  physical  or  mental  incapacity  of  the 
injured  employee,  upon  the  length  of 
time  within  which  claim  for  compensa- 
tion shall  be  made,  does  not  apply  in 
case  of  the  giving  of  a  notice  of  the  in- 
jury. Armstrong  v.  Oakland  Vinegar  & 
Pickle  Co.  (1917)  —  Mich.  — ,  163 
X.  W.  897. 

Under  the  Kansas  act,  the  failure  to 
give  notice  of  the  injury  within  ten  days 
after  the  accident  is  not  a  bar,  if  no 
prejudice  to  the  employer  results  from 
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the  failure,  or  if  it  was  occasioned  by  a 
mistake,  incapacity,  or  other  reasonable 
cause;  but  no  such  exceptions  are  made 
as  to  a  failure  to  claim  compensation 
within  the  prescribed  time  of  three 
months.  Smith  v.  Solvay  Process  Co. 
(1917)  100  Kan.  40, 163  Pac.  645. 

This  might  well  lead  to  the  anomalous 
result  that  no  recovery  could  be  had,  be- 
cause no  claim  had  been  filed,  although 
the  time  for  giving  notice  had  not  yet 
expired.  But  the  court  said:  "It  is  not 
easy  to  find  the  reason  which  actuated 
the  legislature  in  making  the  distinction 
between  notices  of  injury  and  claims  for 
compensation,  but  the  language  employed 
is  plain  and  mandatory,  that  the  failure 
(to  make  claims)  shall  operate  as  a  bar 
to  a  recovery." 

But  a  different  construction  has  been 
given  to  similar  provisions,  by  the 
Nebraska  court. 

Thus,  the  provision  in  the  Nebraska 
statute  that  claims  for  compensation 
shall  be  barred  unless  the  parties  shall 
have  agreed  to  compensation,  or  one  of 
them  shall  have  filed  a  petition  for  such 
compensation  within  one  year  after  the 
accident,  and  that  a  notice  of  the  injury 
must  be  given  as  soon  as  practicable 
after  the  happening  thereof,  and  that 
the  claim  for  compensation  must  be  made 
within  six  months  after  the  occurrence 
of  the  injury,  or,  in  the  event  of  his 
physical  or  mental  incapacity,  within  six 
months  after  the  removal  of  such  in- 
capacity, must  be  construed  together,  so 
that  the  time  for  filing  the  petition  for 
compensation  does  not  begin  to  run  until 
one  year  after  the  removal  of  physical 
or  mental  incapacity.  Simon  v.  H.  J. 
Cathroe  Co.  (1917)  101  Neb.  211,  162 
N.  W.  633, 14  N.  C.  C  A.  771. 

Under  the  New  Jersey  act,  the  pro- 
ceedings for  compensation  are  not  barred 
because  not  brought  within  one  year, 
where  payment  of  compensation  has 
been  made,  under  an  agreement  between 
the  parties. 

Thus,  a  workman  is  entitled  to  file  a 
petition  for  compensation,  although 
more  than  a  year  has  expired  since  the 
accident,  where  the  parties  had  come  to 
an  agreement  in  respect  to  compensation, 
which  was  carried  out  by  the  employer 
for  a  time,  but  discontinued.  Crew  v. 
Trainor  (1918)  —  N.  J.  L.  — ,  102  Atl. 
905. 

So,  a  proceeding  for  compensation  is 
not  barred  by  the  Statute  of  Limitations 
because  the  petition  was  not  filed  within 
one  year  after  the   accident  occurred, 
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where  it  appeared  that  the  employer, 
after  the  lapse  of  two  weeks  from  the 
time  of  the  accident,  agreed  to  and  did 
pay  to  the  petitioner,  periodically,  an 
amount  purporting  to  be  one-half  of  the 
employee's  weekly  wages,  for  some  time, 
until   the   employer   requested   the   em- 


ployee to  go  to  work,  which  the  latter 
did,  but  was  soon  afterwards  discharged, 
although  the  amount  paid  weekly  was 
not  quite  equal  to  one-half  of  the  weekly 
wages  of  the  employee.  E.  I.  Dupont  De 
Nemours  Powder  Co.  v.  Spocidio  (1917) 
90  N.  J.  L.  438, 101  Atl.  407.    W.  M.  G. 


TENNESSEE  SUPREME  COURT. 

H.  WURZBURG,  Admr.,  etc.,  of  Seymour 
Wurzburg,  Deceased,  Appt., 

NEW    YORK    LIFE    INSURANCE    COM- 
PANY et  al. 

(■—  Tenn.  — ,  203  S.  W.  332.) 

Insurance  —  interest  —  life  of  manager. 

1.  A  corporation  has  an  Insurable  interest 
in  the  life  of  its  manager. 

For  other  cases,  see  Insurance,  II.  b,  in  Dig. 
1-62  N.  8. 

Same  —  severance   of  connection  —  ef- 
fect. 

2.  The  right  of  a  corporation  to  recover 
on  a  policy  taken  on  the  life  of  its  manager 
is  not  affected  by  his  severance  of  his  con- 
nection with  the  company. 

For  other  cases,  see  Insurance,  VI.  e,  in  Dig, 
1S2  N.  8. 

(May  11,  1918.) 

APPEAL  by  plaintiff  from  a  decree  of 
the  Chancery  Court  for  Shelby  County 
in  favor  of  the  defendant  manufacturing 
company  in  an  action  brought  to  recover 
the  proceeds  of  a  life  insurance  policy. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  E.  King,  for  appellant. 

Messrs.  Harsh  &  Harsh,  for  appellees. 

Green,  J.,  delivered  the  opinion  of  the 
court: 

ThiB  case  presents  a  controversy  between 
the  administrator  of  Seymour  Wurzburg, 
deceased,  and  the  Specialty  Manufacturing 
Company,  a  corporation  organized  under 
the  laws  of  Tennessee,  over  the  proceeds 
of  a  policy  of  insurance  issued  on  the  life 
of  Wurzburg. 

The  insurance  company  was  made  a  de- 
fendant to  the  suit,  and  has  paid  into 
court  the  amount  due  on  the  policy. 

It  appears  from  the  bill  of  the  admin- 
istrator that  the  deceased,  Seymour  Wurz- 
burg,   was    the    general    manager    of    the 

Note.  —  A8  to  insurance  on  life  of  officer 
of  corporation  for  benefit  of  the  corpora- 
tion, see  notes  to  Victor  v.  Louise  Cotton 
Mills,  16  L.R.A.(N.S.)  1020,  and  Mutual  L. 
Ins.  Co.  v.  Board,  A.  &  Co.  L.R.A.1915F,  979. 
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Specialty  Manufacturing  Company,  "and  in 
truth  and  in  fact  largely  carried  on  the 
business  and  managed  the  same  and  was 
its  guiding  spirit,  and  while  he  was  con- 
nected with  the  business,  the  defendant  the 
New  York  Life  Insurance  Company  issued 
a  policy  of  insurance  upon  his  life  in  the 
sum  of  $10,000,  payable  to  the  defendant 
the  Specialty  Manufacturing  Company,  and 
this  policy  was  secured  for  the  benefit  of 
the  said  Specialty  Manufacturing  Company 
while  said  Seymour  Wurzburg  was  con- 
nected with  it  and  carrying  on  and  manag- 
ing its  business." 

The  policy  was  issued  February  5,  1913, 
and  the  manufacturing  company  paid  the 
premiums  thereon  up  to  the  death  of 
Wurzburg,  which  occurred  in  October,  1917. 

It  is  charged  in  the  bill  that,  after 
others  interested  in  the  corporation  became 
acquainted  with  the  details  of  the  busi- 
ness, they  reduced  the  salary  of  Wurzburg 
and  thereby  forced  him  to  sever  his  con- 
nection with  the  manufacturing  company, 
which  he  did  in  October,  1915.  It  is  not 
intimated  that  such  an  event  was  con- 
templated when  the  policy  was  issued. 

The  deceased  left  a  wife  and  several 
children,  and  his  administrator  seeks  to 
recover  the  proceeds  of  this  policy  for 
them,  except  such  a  sum  as  would  be 
necessary  to  reimburse  the  manufacturing 
company  for  the  amount  of  premiums  paid 
by  it  on  the  policy  and  interest  upon  such 
payments.  It  is  said  that  after  Wurzburg 
severed  his  connection  with  the  manufac- 
turing company,  the  said  company  had  no 
further  insurable  interest  in  his  life,  and 
that,  as  to  the  company,  the  policy  of 
insurance  became  a  mere  wagering  con- 
tract, and  the  company  was  only  entitled 
to  be  reimbursed  out  of  the  proceeds  its 
actual  outlay  for  premiums. 

The  chancellor  rendered  a  decree  in  favor 
of  the  manufacturing  company  for  the 
entire  amount  of  the  policy,  and  from  this 
decree  the  administrator  has  appealed.  We 
think  the  chancellor  was  correct. 

At  the  time  this  policy  was  issued  the 
manufacturing  company  undoubtedly  had 
an  insurable  interest  in  the  life  of  Wurz- 
burg. He  was,  as  appears  from  the  ad- 
ministrator's bill,  familiar  with  the  bus* 
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nesfl  in  which  the  company  was  engaged, 
managed  the  same,  and  was  "its  guiding 
spirit/'  in  the  language  of  the  bill. 

In  Lane  v.  Lane,  99  Tenn.  639,  42  S.  W. 
1058,  this  court  adopted  from  the  Supreme 
Court  of  the  United  States  the  following: 
"It  is  not   easy  to   define  with  precision 
rhat  will  in  all  cases  constitute  an  insur- 
able interest  so  as  to  take  the  contract  out 
of  the  class  of  wager  policies.     It  may  be 
stated  generally,  however,  to  be  such  an 
interest,  arising  from  the  relation  of  the 
party  obtaining    the    insurance,    either    as 
creditor  or  surety  of  the  assured,  or  from 
the  ties  of  blood  or  marriage  to  him,  as 
will  justify  a  reasonable  expectation  of  ad- 
vantage   or   benefit   from   the    continuance 
of  his  life.     .     .     .    But  in  all  cases  there 
must  be  a  reasonable  ground,  founded  upon 
I      the  relation  of  the  parties  to  each  other, 
j      either  pecuniary  or  of  blood  or  affinity,  to 
expect  some  benefit  or  advantage  from  the 
i      continuance  of  the  life  insured,  otherwise 
the  contract  is  a  mere  wager  by  which  the 
party  taking  the  policy  is  directly  inter- 
ested   in    the    early    death    of    assured." 
Warnock  v.  Davis,  104  U.  S.  775,  26  L.  ed. 
924. 

The  supreme  court  of  Ohio  has  held  in  a 
case  quite  similar  to  the  one  before  us 
that  a  corporation  has  an  insurable  inter- 
est in  the  life  of  a  large  stockholder  whose 
services  were  of  value  to  the  corporation 
by  reason  of  his  skill  and  experience  in  the 
business.  Keckley  v.  Coshocton  Glass  Go. 
So*  Ohio  St.  213,  99  N.  E.  299,  Ann.  Gas. 
1913D,   607. 

The  supreme  court  of  Virginia  has 
reached  the  same  conclusion  in  a  case 
where  the  corporation  effected  insurance 
on  the  life  of  its  president,  whose  death 
would  have  resulted  in  a  serious  and  sub- 
stantial loss  to  the  creditors  of  the  cor- 
poration and  all  others  interested  in  its 
prosperity.  Mutual  L.  Ins.  Go.  v.  Board, 
A.  &  Co.  115  Va.  836,  L.R.A.1915F,  979, 
80  S.  £.  565. 

We  think  both  these  cases  are  sound.  A 
corporation  is  often  quite  dependent  upon 
the  services  of  particular  officers  for  its 
prosperity.  Under  such  circumstances  a 
corporation  has  an  insurable  interest  in  the 
life  of  such  an  officer  as  the  term  "insur- 
able interest"  is  denned  in  Warnock  v. 
Davis,  and  Lane  v.  Lane,  supra. 

Since  this  contract  was  valid  when  made, 
it  did  not  become  subsequently  invalid 
when  Wurzburg's  connection  with  the 
manufacturing  company  ceased. 

This  question  has  been  settled  in  prin- 
ciple in  this  jurisdiction  by  Marquet  v. 
JStna  L.  Ins.  Co.  128  Tenn.  213,  L.RJL 
1915B,    749,    169    S.    W.    733,    Ann.    Caa 
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1915B,  677.  In  this  case  a  policy  of  insur- 
ance was  effected  on  the  life  of  a  husband 
for  his  wife's  benefit.  Prior  to  the  hus- 
band's death,  the  wife  obtained  a  divorce. 
She  continued,  however,  to  pay  premiums 
on  the  policy  until  the  death  of  her  hus- 
band. Payment  was  resisted  by  the  com- 
pany on  the  theory  that  she  had  no  insur- 
able interest  after  the  divorce.  This  court 
held  that  the  wife's  interest  in  the  life 
of  her  husband  was  to  be  tested  as  of 
the  date  of  the  original  contract  when  "her 
interest  in  his  life  was  that  of  a  wife,  and 
clearly  insurable,  as  we  have  seen.  The 
divorce  did  not  invalidate  the  pre-existing 
valid  contract  of  insurance."  Marquet  v. 
iEtna  L.  Ins.  Co.  supra. 

Rather  in  accord  is  the  previous  case  of 
Snyder  v.  Supreme  Ruler,  F.  M.  C.  122 
Tenn.  248,  45  L.R.A.(N.S.)  209,  122  S.  W. 
981. 

Marquet  v.  JEtna  L.  Ins.  Co.  supra,  fol- 
lows Connecticut  Mut.  L.  Ins.  Co.  v. 
Schaefer,  94  U.  S.  457,  24  L.  ed.  251.  This 
case  involved  an  insurance  policy  payable 
to  a  wife  who  obtained  a  divorce.  The 
supreme  court,  after  a  full  consideration 
of  the  matter,  said  that  in  their  judgment 
"a  life  policy  originally  valid  does  not 
cease  to  be  so  by  the  cessation  of  the 
assured  party's  interest  in  the  life  insured." 
Connecticut  Mut.  L.  Ins.  Co.  v.  Schaefer, 
supra. 

And  it  has  been  held  in  many  other  cases 
that  a  divorce  did  not  affect  the  wife's 
interest  in  a  policy  of  insurance  issued  to 
her  on  the  life  of  her  husband.  Overhiser 
V.  Overhiser  (Overhiser  v.  Mutual  L.  Ins. 
Co.)  63  Ohio  St.  77,  81  Am.  St.  Rep.  612, 
57  N.  E.  965,  as  reported  in  50  L.R.A.  552, 
and  cases  collected  in  note. 

The  exact  question  before  us  was  present 
in  Keckley  v.  Coshocton  Glass  Co.  supra, 
and  the  supreme  court  of  Ohio  held  that, 
although  the  connection  of  the  assured 
with  the  corporation  had  ceased  before  his 
death,  the  corporation  was  nevertheless  en- 
titled to  collect,  the  full  amount  of  the 
policy,  inasmuch  as  the  policy  was  valid 
when  issued  and  had  been  listed  and  used 
as  an  asset  of  the  concern. 

We  can  see  no  difference  in  the  principle 
between  the  case  before  us  and  those  cases 
in  which  the  wife,  holding  a  valid  policy  of 
insurance  on  her  husband's  life,  obtained  a 
divorce  prior  to  the  maturity  of  the  policy. 

Moreover,  the  manufacturing  company 
in  this  case  is  entitled  to  the  full  amount 
of  the  policy.  This  is  true  because  a  policy 
of  life  insurance  is  not  now  held  to  be  a 
mere  contract  of  indemnity,  but  is  a  con- 
tract to  pay  the  beneficiary  a  certain  sum 
of  money  in  the  event  of  death.  25  Cye. 
702,  16  Am.  &  Eng.  Enc.  Law,  2d  ed.  843; 
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and  see  review  of  cases  in  Connecticut  Mut. 
L.  Ins.  Co.  v.  Schaefer,  and  Keckley  v. 
Coshocton  Glass  Co.  supra. 

It  follows  that,  if  a  policy  is  valid  when 
issued,  and  remains  valid  until  the  death 
of  the  insured,  the  beneficiary  is  entitled 
to  the  whole  of  the  insurance.  See  note 
Ann.  Cas.   1913D,  p.  610. 

In  Rison  v.  Wilkerson,  3  Sneed,  566,  it 
appears  from  the  opinion  of  the  court  that 
the  policy  was  assicrned  "as  collateral  secu- 
rity for  a  note  of  $1,097"  to  a  creditor.  The 
assignment  was  only  made  to  secure  the 
debt  of  the  policyholder,  and  as  a  matter 
of  course  the  creditor  was  not  entitled  to 
retain  more  of  the  proceeds  than  was  suffi- 
cient  to   discharge   the   indebtedness. 

So  that  Rison  v.  Wilkerson,  supra,  Scobey 


v.  Waters,  10  Lea,  551,  and  that  class  of 
oases  are  not  in  point. 

Quinn  v.  Supreme  Council  C.  K.  A.  99 
Tenn.  80,  41  S.  W.  343,  and  Bendet  v.  Ellis, 
120  Tenn.  277,  18  L.R-A.(N>S.)  114,  127 
Am.  St,  Rep.  1000,  111  S.  W.  795,  obviously 
have  no  bearing  on  the  questions  before 
us  for  determination  in  this  case. 

We  conclude,  therefore,  that  the  decree 
of  the  Chancellor  was  correct.  The  plead- 
ing in  this  case  are  not  in  very  good  form, 
but  none  of  the  parties  are  making  any 
point  as  to  that,  and  the  court  will  not 
do  so.  The  cause  will  be  remanded  to  the 
Chancery  Court  of  Shelby  County  for 
further  proceedings  and  the  execution  of 
the  Chancellor's  decree.  The  appellant  will 
pay  the  costs  of  this  court. 
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JEMIMA  KERNS 
v. 

JOHN  CARR  et  al.,  Appts. 
(—  W.  Va.  — ,  95  S.  E.  606.) 

Merger  —  uniting  of  estates. 

1.  Subject  to  certain  exceptions  based  upon 
equitable  principles,  where  a  greater  and  a 
less  estate  unite  in  the  same  person  without 
an  intermediate  estate,  the  less  immediately 
merges  or  disappears  in  the  greater. 

For  other  cases,  see  Merger,  in  Dig.  l-4>2 
V.  8. 

Real  property  —  right  of  alienation. 

2.  The  right  of  alienation  is  an  inherent 
and  inseparable  quality  of  an  estate  in  fee 
simple,  whether  the  estate  be  created  by 
grant  or  devise;  and  where  either  forbids 
all  alienation,  it  is  void,  because  repugnant 
to  the  estate  granted  or  devised. 

For  other  cases,  see  Covenants  and  Condi- 
tions, /.  d,  in  Dig,  1-52  N.  B. 

Covenants  —  restraint  on  alienation. 

3.  Though  restraints  upon  the  alienation, 
voluntary  or  involuntary,  of  equitable  life 
estates,    commonly    designated    spendthrift 

Headnotes  by  Lynch,  J. 

Note.  —  As  to  validity  of  restraint  on 
alienation  of  legal  life  estate,  see  annota- 
tion following  this  case,  post,  671. 

As  to  validity  of  limitation  upon  power  of 
alienation  imposed  upon  grant  of  equitable 
estate  to  married  woman,  see  note  in  28 
L.R.A.  (N.S.)  426,  which  is  continued  in 
L.R-A.1917A,  679. 

As  to  validity  of  restraints  on  alienation 
during  a  limited  time,  see  note  in  3  L.R.A. 
(N.  S.)    668. 

As  to  validity  and  effect  of  provision  in 
deed  that  the  grantee  shall  not  sell  in  the 
lifetime  of  the  grantor,  see  note  in  L.R.A. 
1916D,  930. 
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trusts,  are  valid,  a  grantor  or  devisor  may 
not  restrain  the  alienation,  voluntary  or  in- 
voluntary, of  a  legal  life  estate. 
For  other  eases,  see  Covenants  and  Condi* 

tions,  L  d,  in  Dig.  1-52  N.  8. 
Same  —  forbidding  sale. 

4.  Provisions  of  a  deed  conveying  a  legal 
life  estate  with  remainder  over,  that  the 
grantee  "is  not  to  have  the  power  to  sell  or 
make  a  deed  for  such  land,"  and  that  a 
court  "is  not  to  have  the  right  to  sell  or 
rent"  it  for  the  grantee's  debts,  are  void  as 
an  unlawful  restraint  upon  alienation. 
For  other  cases,  see  Covenants  and  Condi- 
tions, 1.  d,  in  Dig,  1-52  N.  8. 

Evidence  —  fraud  —  sufficiency. 

5.  Evidence  of  the  fraud  alleged  in  the 
bill  and  denied  in  the  answers  thereto,  when 
examined  and  considered,  is  found  to  be 
sufficient  to  sustain  the  allegation. 

For  other  cases,  see  Evidence,  XII.  c,  in  Dig. 
1-52  N.  8. 

(March  19,  1918.) 

« 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Tucker  County 
in  favor  of  plaintiff  in  a  suit  to  set  aside 
a  deed.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  R.  Stallings,  for  appellants. 

Mr.  J.  W.  Harman,  for  appellee: 

The  provisions  in  the  deed  to  John  Carr, 
prohibiting  alienation  by  him  or  a  sale 
thereof  by  the  court,  were  void. 

McClure  v.  Cook,  39  W.  Va.  579,  20  S.  E. 
612;  Guernsey  v.  Lazear,  51  W.  Va,  340,  41 
S.  E.  405. 

Lynch,  J.,  delivered  the  opinion  of  the 
court : 

The  decree  declares  fraudulent  and  void 
as  to  the  claim  of  the  plaintiff  a  deed  made 
by  John  Carr  her  brother,  to  his  codefend- 
anta,  O.  L.  Carr  and  Est  man  Carr,  his  sons, 
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and  S.  M.  Carr  his  daughter,  October  25, 
1915,  and  subjects  to  sale  the  life  estate  of 
the  grantor,    created    by    Enos    Garr    his 
father,  by  deed  of  conveyance  to  him  for 
life,  with  remainder  over  in  fee  to  his  chil- 
dren, December  11,  1885.     Enos  Carr  died 
intestate,  leaving  surviving  him  the  plain  - 
.tiff,  John  Carr,  and  others  his  heirs  at  law, 
and  they  united  in  a  deed  conveying,  with 
covenants  of  general  warranty,   land  sold 
by  Enos  Carr  to  H.  C.  Jennings  and  his 
brother,  in  his  lifetime,  but  for  which  he 
did  not  make  them  a  deed.    The  covenant 
was  broken,  and  from  the  breach  of  liability 
accrued,  which  the  parties  thereto  compro- 
mised and  adjusted  by   the  payment  and 
acceptance  of  a  fund,  to  which  each  of  the 
grantors,  except  John,  contributed,  and  who 
thereafter    sued   and   recovered   judgments 
against  him,  each  for  the  pro  rata  share, 
for  which  he  refused  to  compensate  them. 
There  is,   therefore,  no  controversy   as  to 
the  validity  and  binding  effect  of  the  mone- 
tary claim  involved  upon  this  appeal. 

There  are  for  decision  but  two  main  ques- 
tions. The  proper  construction  and  inter- 
pretation of  the  deed  from  Enos  Carr  to  his 
son  John;  and  the  sufficiency  of  the  proof 
to  show  fraud  in  the  deed  from  John  Carr 
to  his  children.  All  others  are  minor  or 
incidental. 

The  first  question  requires  an  interpreta- 
tion of  the  provision  of  the  deed  of  Enos 
Carr,  the  language  of  which  is:  "John  Carr 
is  not  to  have  power  to  sell  or  make  a 
deed  for  such  land,  nor  the  law  nor  court 
of  justice  is  not  to  have  the  right  to  sell  or 
rent  this  land  for  John  Carr's  debts,  at  his 
death  [it]  is  to  pass  to  his  lawful  heirs." 

It  is  conceded  that  the  deed  vested  in  the 
grantee  an  estate  for  life  only,  and  such  is 
the  plain  import  of  the  instrument  itself. 
Nor  does  it  create  or  signify  an  intention 
to  create  a  trust  for  his  benefit,  or  protec- 
tion against  the  demands  of  creditors.  It 
conveys  land  directly  to  him,  with  remain- 
der over  to  his  children  in  fee.  However, 
conceding  the  power  to  convey,  his  deed  of 
October  25th  effected  nothing  more  than  the 
merger  of  the  life  estate  so  created  into 
the  fee  simple  estate,  for  when  a  greater 
and  a  less  estate  unite  in  the  same  person, 
without  an  intermediate  estate,  the  less 
immediately  merges  or  disappears  in  the 
greater.  2  Bouvier,  Inst.  375,  No.  1989;  2 
Minor,  Inst.  2d  ed.  368;  Scott  v.  Scott,  18 
Gratt.  150;  Turk  v.  Skiles,  45  W.  Va.  82,  30 
S.  E.  234;  Wade  v.  South  Penn  Oil  Co.  45 
W.  Va.  380,  32  S.  E.  169,  19  Mor.  Min.  Rep. 
— .  To  this  general  rule  there  may  be  ex- 
ceptions based  upon  equitable  principles,  as 
where  a  mortgage  or  trust  lien  may  be  pre- 
served,  without   injustice   to   any    of   the 
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parties  interested,  as  held  in  Sullivan  v. 
Saunders,  66  W.  Va.  350,  42  L.R.A.(N.S.) 
1010,  66  3.  E.  497,  19  Ann.  Cas.  480. 

Is  the  provision  quoted  from  the  Enos 
Carr  deed  void,  as  an  attempt  to  impose  a 
restraint  upon  the  right  of  alienation? 
There  seems  to  be  a  general  unanimity  of 
opinion  among  the  authorities  discussing 
the  subject,  that  the  right  of  alienation  is 
an  inherent  and  inseparable  quality  of  an 
estate  in  fee  simple,  whether  the  estate 
be  created  by  grant  or  devise;  and  a  grant 
or  devise  which  forbids  all  alienation  is  void 
as  to  the  limitation,  because  repugnant  to 
the  estate  granted  or  devised.  24  Am.  & 
Eng.  Enc.  Law,  864,  citing  many  English 
and  American  decisions.  The  reason  usu- 
ally assigned  as  the  basis  of  this  conclusion 
is,  that  as  property  is  necessary  for  trade 
and  commerce  between  individuals  and  na- 
tions, it  cannot  lawfully  be  withdrawn  from 
such  uses  by  restrictions  placed  upon  its 
disposal. 

After  an  elaborate  discussion  and  review 
of  the  decisions,  as  regards  the  validity  of 
such  restraints  and  the  manner  in  which 
they  may  lawfully  be  imposed,  Judge  Bran- 
non  reached  the  conclusion,  in  Guernsey  v. 
Lazear,  51  W.  Va.  328,  41  S.  E.  405,  that 
although  a  wife  lawfully  may,  by  will, 
intrust  her  executor  with  land  and  the  col- 
lection and  disbursements  of  the  rents  and 
profits  thereof,  for  the  use  and  benefit  of 
her  husband  while  he  lives,  and  may  provide 
that  neither  the  real  estate  nor  its  profits 
shall  be  bound  for  his  past  or  future  debts, 
she  cannot  lawfully  devise  the  land  and 
profits  directly  to  him  for  life  or  in  fee 
upon  the  same  condition  as  to  debts  and 
liabilities.  He  says:  "So,  if  a  life  estate 
is  conveyed  to  the  party  himself,  vesting 
him  with  the  legal  estate,  such  a  limitation 
or  provision  against  alienation  or  debts 
would  be  void."    51  W.  Va.  340. 

This  may  be  and  perhaps  is  dictum 
merely,  but  the  principle  is  sustained  by 
abundant  authority,  and  is  questioned 
scarcely  anywhere,  if  at  all;  though  in  this 
state,  and  in  many  others,  restrains  upon 
the  alienation  of  equitable  life  estates, 
commonly  designated  "spendthrift  trusts," 
are  valid.  Guernsey  v.  Lazear,  supra; 
Hoffman  v.  Beltzhoover,  71  W.  Va.  72,  76 
S,  E.  968.  The  point  seems  not  to  have 
been  decided  in  this  state,  yet  it  is  held, 
generally,  that  a  provision  for  the  forfeit- 
ure or  limitation  over  a  third  person  of 
a  life  estate  or  interest,  upon  the  alienation, 
voluntary  or  involuntary,  of  such  life  estate 
or  interest,  is  valid.  Camp  v.  Cleary,  76 
Va.  140;  Gray,  Restraints  on  Alienation, 
§  78;  24  Am.  &  Eng.  Enc.  Law,  870. 

But  this  case  presents  a  problem  slightly 
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different.  The  provision  is,  not  that  the 
life  tenant  and  his  assigns  shall,  upon 
alienation,  lose  the  estate  by  forfeiture  or 
by  limitation  over,  but  that  he  shall  be 
compelled  to  keep  it,  so  that  neither  his 
grantees  nor  his  creditors  can  acquire  or 
charge  it.  The  case  of  Camp  v.  Cleary, 
supra,  stated  the  question,  but  declined  to 
consider  it,  because  not  necessary  to  the 
decision.  In  Deepwater  R.  Co.  v.  Honaker, 
66  W.  Va.  136,  148,  27  L.R.A.(N.S.)  388, 
66  S.  E.  104,  restrictions  upon  the  aliena- 
tion of  an  estate  in  fee  were  held  void. 
See  also  Totten  v.  Pocahontas  Coal  &  Coke 
Co.  67  W.  Va.  639,  643,  68  S.  E.  373,  where 
many  authorities  are  cited.  In  that  case, 
T.  K.  Totten,  for  a  small  money  considera- 
tion and  "a  good  and  peaceable  life  main- 
tenance," granted  to  his  wife  and  children 
all  of  his  estate,  reserving  to  himself  the 
legal  title  for  his  life,  and  further  providing 
that  "if  the  said  T.  K.  Totten  and  wife 
think  they  can  better  their  situation,  then 
they  shall  be  vested  with  the  right  and 
power  to  sell  and  convey  anything  em- 
braced in  this  deed.*' 

Pursuant  to  that  power  they  sold  the 
property.  It  was  held  by  a  divided  court 
that  the  first  grantees  took  only  an  estate 
for  the  life  of  the  grantor,  subject  to  the 
reserved  power  of  alienation,  and  that  the 
reconveyance  was  valid.  Though  the  first 
grantees  were  thus  deprived  of  their  power 
of  alienation  over  the  estate  conveyed  to 
them,  such  restraint  did  not  totally  or  un- 
reasonably remove  the  property  from  the 
channels  of  commerce,  since  the  power  of 
alienation  remained  in  the  grantor,  accord- 
ing to  the  majority  view,  nor  was  there 
any  stipulation  that  the  property  should 
not  be  liable  for  the  debts  of  the  grantees. 

The  discussion  in  Guernsey  v.  Lazear, 
supra,  indicates  the  trend  of  this  court 
toward  holding  such  restraints  upon  the 
alienation  of  a  legal  life  estate  void,  and 
such,  we  think,  is  the  correct  view — the 
view  supported  alike  on  principle  and  au- 
thority. Brandon  v.  Robinson,  18  Ves.  Jr. 
429,  34  Eng.  Reprint,  379,  11  Revised  Rep. 
226;  McCleary  v.  Ellis,  54  Iowa,  311,  37 
Am.  Rep.  205,  6  N.  W.  571;  McCormick 
Harvesting  Mach.  Co.  v.  Gates,  75  Iowa, 
343,  39  N.  W.  657;  Henderson  v.  Harness, 
176  111.  302,  52  N.  E.  68;  Todd  v.  Sawyer, 
147  Mass.  570,  17  N.  E.  527;  Butterfield  v. 
Reed,  160  Mass.  361,  35  N.  E.  1128;  Ehris- 
man  v.  Sener,  162  Pa.  577,  29  Atl.  719; 
McClure  v.  Cook,  39  W.  Va.  579,  586,  20 
S.  E.  612;  Gray,  Restraints  on  Alienation, 
§  134;  2  Jarman,  Wills,  6th  ed.  p.  1495;  24 
Am.  &  Eng.  Enc.  Law,  870.  The  law  goes 
sufficiently  far  in  sanctioning  the  removal 
of  property  from  the  field  of  commercial 
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and  business  intercourse  and  exchange, 
when  it  sustains  the  inalienable  equitable 
life  estates,  known  as  spendthrift  trusts. 
It  should  not  further  extend  the  doctrine 
to  include  legal  life  estates,  thus  increasing 
the  opportunities  by  which  the  exercise  of 
the  power  of  alienation  may  be  unduly  re- 
stricted, and  property  lose  its  qualities  as  • 
an  article  of  trade  and  exchange.  Hence, 
we  are  of  the  opinion  that  the  deed  from 
John  Carr  to  his  children  was  valid,  unless 
made  and  accepted  in  pursuance  of  a  plan 
to  defraud  creditors. 

Though  named  a  defendant  and  duly 
summoned,  John  Carr  did  not  demur  or 
answer  or  otherwise  appear,  and  the  bill 
was  taken  pro  confesso  as  to  him;  nor  did 
he  testify  in  the  case.  He  therefore  waived 
proof  of  the  fraud  charged;  indeed,  pre- 
sumably admitted  it.  But  his  admission 
cannot  be  used  against  his  codefendants, 
who,  in  their  answer,  have  denied  the  fraud 
charged.  It  binds  him,  but  not  necessarily 
them. 

Does  the  burden  rest  upon  the  plaintiff  to 
show  the  fraudulent  intent  and  purpose 
of  the  deed,  and  the  wrongful  participation 
of  the  grantees  therein,  with  knowledge  of 
such  designs,  or  on  them,  to  show  their 
innocency  or  lack  of  knowledge  of  such 
intention  and  purpose  on  his  part?  It  is 
unnecessary  to  locate  that  burden  definitely, 
if  the  evidence  introduced  is  sufficient  to 
support  the  decree  of  which  complaint  is 
made.  If  it  is,  it  matters  not  who  as- 
sumed that  burden.  For  virtually,  the  de- 
cree adjudged  against  the  grantees  upon 
the  question  of  scienter  and  participation 
in  the  fraudulent  design  contemplated  by 
the  deed,  if  indeed  it  is  fraudulent. 

After  a  thorough  examination  of  the  case 
as  presented,  we  are  convinced  that  nothing 
in  it  warrants  a  conclusion  other  than  that 
expressed  in  the  decree.     Bennett,  who  on 
the  same  day  levied  on  property  found  on 
the  land,  executions  based  on  three  judg- 
ments recovered,  one  by  N.  J.  Carr,  one  by 
Sarah  A.  Haddix,  and  one  by  Jacob  W.  Carr 
against  John  Carr,  for  money  paid  by  them, 
chargeable  to  him,  to  satisfy  the  breach  of 
warranty  in  the  deed  in  which  they  united, 
testified  to  a  conversation  had  between  him 
and  the  judgment  debtor,  when  he  (Bennett) 
was  about  to  levy  on  the  same  property 
an  execution  then  in  his  possession,  based 
upon    the    judgment    recovered    by    Mrs. 
Kerns,  to  the  effect  that  he   (John  Carr) 
had  "turned  over"  his  property  which  still 
remained  on  the  place  to  his  grantees,  to 
enable  them  to  "get  rid  of  the  three  exe- 
cutions theretofore  levied  on  it,  wherefore 
he  owned  no  property  on  which  to  levy  the 
fourth  writ.     To  Columbus  Kerns  on  an- 
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other  occasion  he  said  that  he  had  borrowed 
the  money  to  pay  the  judgment!  on  which 
these  executions  were  issued,  and  avowed 
an  intention  not  to  reimburse  his  brothers 
and  aisters  for  the  money  expended  by  them 
in  discharging  a  liability  incurred  by  him 
and  them  jointly.     This  testimony  passed 
without  challenge,  and,  if  true,  John  Carr 
voluntarily    deprived    himself    of    all    the 
property  he   possessed,  real   and  personal, 
within  the   time  intervening  between   the 
dates  of  the  first  three  judgments  and  the 
fourth  or  last  one.     He  therefore  wrong- 
fully attempted  to  consummate  his  avowed 
intention  by  devesting  himself  of  a  valu- 
able life  estate  in  300  acres  of  land,  and 
of  personal  property  worth  several  hundred 
dollars,  though  in  the  latter  his  wife  and 
some  of  his  children,  it  is  true,  do  set  up 
some  claim,  the  validity  of  which  is  not 
dear.    And  from  the  grantees,  his  children, 
comes  not  a  word  of  explanation  other  than 
that  they   paid   the   judgments    recovered 
prior  to  the  date  of  the  deed,  and  furnished 
the  money  used  therefor  out  of  their  own 
wages — earned  and  accumulated  by  two  of 
them  as  common  laborers,  the  other  one  as 
an  instructor  of  music  in  a  small  college — 
or  borrowed  and  repaid  the  balance,  some 
of  which  went  to  their  grantor. 
They  do  attempt  to  deny  knowledge  of 


any  vice  or  fraud  in  the  transactions,  or 
conscious  participation  therein  to  accom- 
plish such  fraudulent  design.  There  is  but 
slight  if  any  real  foundation  in  the  proof, 
upon  which  to  predicate  innocency  of  the 
object  to  be  accomplished  by  executing  the 
deed.  Besides  the  evidence  of  John  Carr 
himself,  it  seems  clear  that  they  were  not 
ignorant  of  plaintiffs  claim  against  him. 
They  were  advised  of  the  defect  in  the  title 
of  the  land  or  timber  granted  to  the  Jen- 
nings; of  the  pendency  of  a  controversy 
between  them,  him,  and  his  brothers  and 
sisters,  in  regard  thereto;  of  the  adjustment 
of  that  controversy;  of  the  actions  brought 
by  their  uncles  and  aunts  against  their 
father,  to  compel  reimbursement;  of  the 
judgments  recovered  therein,  and  the  issu- 
ance and  levy  of  the  executions.  They  re- 
sided with  their  father  on  the  land,  and 
were  absent  from  it  but  occasionally,  and 
then  only  temporarily.  .  Moreover,  they  par- 
tially admit  knowledge  of  these  inculpatory 
circumstances,  and,  if  they  were  not  cogni- 
zant of  all  the  attendant  incidents,  their 
opportunity  to  know  what  transpired  is 
inconsistent  with  their  professed  lack  of 
information. 

We  are  therefore  of  opinion  to  affirm  the 
decree  and  remand  the  cause  for  further 
proceedings  therein. 


Annotation  —  Validity    of   restraints   on 

estates. 


of    legal    life 


This  note  deals  with  the  question 
whether  restrictions  imposed  by  the 
creator  of  a  legal  estate  for  life  upon 
its  alienation  are  invalid,  as  attempting 
to  deprive  such  estate  of  one  of  its  es- 
sential characteristics.  It  should  not  be 
confused  with  the  question  of  the  valid- 
ity of  a  restraint  upon  the  alienation  of 
an  estate  in  fee,  for  a»  period  measured 
by  the  life  of  the  grantee  or  devisee 
of  the  fee  (e.g.,  Pritchard  v.  Bailey 
(1893)  113  N.  0.  521,  18  S.  E.  668; 
Gleason  v.  Fayerweather  (1855)  4  Gray 
(Mass.)  348),  or  of  the  grantor,  or  of 
a  tenant  for  life  (e.g.,  see  Polzin  v. 
Polzin  (1903)  110  HI.  App.  187;  Man- 
dlebaum  v.  McDonell  (1874)  29  Mich.  78, 
18  Am.  Rep.  61;  Toledo  Loan  Co.  v. 
Larkin  (1903)  25  Ohio  C.  C.  209),  for  a 
treatment  of  which,  recourse  may  be  had 
to  a  note  in  3  L.R.A.(N.S.)  668. 

As  to  the  validity  of  restraints  upon 
alienation  of  equitable  estates  for  life, 
the  Index  to  L.R.A.  Notes  should  be  con- 
sulted, for  references  to  annotations 
dealing  with  spendthrift  trusts.  As  to 
the  validity  of  a  limitation  upon  the 
power  of  alienation  imposed  on  grant  or 
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devise  of  an  equitable  estate  to  a  mar- 
ried woman,  see  notes  in  28  L.R.A.(N.S.) 
426,  and  in  L.R.A.1917A,  679. 

There  is  a  difference  of  judicial  opin- 
ion upon  the  question  whether  a  re- 
straint on  alienation  of  a  legal  life 
estate  is  void  for  repugnancy. 

Validity  of  restraint  npheld. 

In  Nichols  v.  Eaton  (1875)  91  TJ.  8. 
716,  23  L.  ed.  254,  the  court  said,  refer- 
ring to  the  remark  of  Lord  Eldon,  in 
Brandon  v.  Robinson  (1811)  18  Ves.  Jr. 
433,  34  Bng.  Reprint,  379,  11  Revised 
Rep.  226,  that  if  property  is  given  to  a 
man  for  his  life  the  donor  cannot  take 
away  the  incidents  of  a  life  estate :  "We 
do  not  see,  as  implied  in  the  remark  of 
Lord  Eldon,  that  the  power  of  aliena- 
tion is  a  necessary  incident  to  a  life 
estate  in  real  property,  or  that  the  rents 
and  profits  of  real  property,  and  the  in- 
terests and  dividends  of  personal  prop- 
erty, may  not  be  enjoyed  by  an  indi- 
vidual, without  liability  for  his  debts 
being  attached  as  a  necessary  incident  to 
such  enjoyment.  This  doctrine  is  one 
which  the  English  chancery  court  has  in- 
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grafted  upon  the  common  law  for  the 
benefit  of  creditors,  and  is  comparatively 
of  modern  origin.  We  concede  that 
there  are  limitations  which  public  policy 
or  general  statutes  impose  upon  all  dis- 
positions of  property,  such  as  those  de- 
signed to  prevent  perpetuities  and 
accumulations  of  real  estate  in  corpora- 
tions and  ecclesiastical  bodies.  We  also 
admit  that  there  is  a  just  and  sound 
policy,  peculiarly  appropriate  to  the 
jurisdiction  of  courts  of  equity,  to  pro- 
tect creditors  against  frauds  upon  their 
rights,  whether  they  be  actual  frauds  or 
constructive  frauds.  But  the  doctrine 
that  the  owner  of  property,* in  the  free 
exercise  of  his  will  in  disposing  of  it, 
cannot  so  dispose  of  it,  but  that  the 
object  of  his  bounty,  who  parts  with 
nothing  in  return,  must  hold  it  subject 
to  the  debts  due  his  creditors,  though 
that  may  soon  deprive  him  of  all  the 
benefits  sought  to  be  conferred  by  the 
testator's  affection  or  generosity,  is  one 
which  we  are  not  prepared  to  announce 
as  the  doctrine  of  this  court." 

In  Trammell  v.  Johnston  (1875)  54 
Ga.  340,  where  testator  declared  it  to  be 
his  will  that  his  wife  should  have  his 
entire  plantation  during  her  natural  life, 
"for  the  sole  benefit  of  my  beloved  wife 
and  three  children  herein  named,  but 
said  life  interest  in  such  plantation  shall 
not  be  transferable  and  not  to  be  culti- 
vated by  any  person's  hands  except  my 
said  wife's  and  children's,  and  at  her 
death  to  be  sold  and  equally  divided  be- 
tween my  children  heretofore  named,"  it 
was  held  that  the  restrictions  imposed 
on  the  alienation  of  the  wife's  life  estate 
were  not  repugnant  to  the  interest  de- 
vised, the  court  saying :  "This  devise  by 
the  testator  of  a  life  interest  to  his  wife 
in  the  plantation,  for  the  purposes  and 
upon  the  conditions  and  trusts  as  ex- 
pressed in  his  will,  cannot,  in  any  legal 
sense,  be  considered  as  the  grant  of  an 
estate  to  her.  The  plantation  was  the 
property  of  the  testator,  and  he  had  the 
legal  right  to  dispose  of  it  by  will,  upon 
such  terms  and  conditions  as  he  pleased, 
provided  such  disposition  was  not  con- 
trary to  the  law  or  public  policy  of  the 
state;  and  when  Mrs.  Trammell  accepted 
the  devise  and  bequests  contained  in  the 
will,  she  accepted  the  same  on  the  terms 
and  conditions  as  therein  expressed,  and, 
as  the  exeeutrix  thereof,  was  bound  to 
execute  the  same.  The  keeping  property 
together  and  working  the  plantation  dur- 
ing the  lifetime  of  Mrs.  Trammell,  for 
the  purpose  and  object  as  expressed  by 
the  testator,  and  declaring  that  her  life  | 
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interest  should  not  be  transferable,  did 
not  violate  the  law  or  public  policy  of 
the  state." 

In  Lampert  v.  Haydel  (1888)  96  Mo. 
439,  2  L.R.A.  113,  9  Am.  St.  Rep.  358,  9 
S.  W.  780,  it  was  said,  obiter,  that  the 
weight  of  authority  would  seem  to  favor 
the  conclusion  that  restraints  upon 
alienation  are  not  invalid,  except  when 
annexed  to  a  legal  title  in  fee.  . 

In  De  Peyster  v.  Michael  (1852)  6 
N.  Y.  467,  57  Am.  Dec.  470,  it  was  said, 
obiter,  that  in  estates  for  lives  or  years, 
conditions  in  restraint  of  alienation  are 
lawful. 

In  Camp  v.  Cleary  (1882)  76  Va.  140, 
it  was  said,  obiter,  that  there  is  respect- 
able authority  for  the  proposition  that  a 
condition  not  to  alien  may  be  annexed  to 
an  estate  for  life  or  for  years. 

A  provision  in  a  deed  conveying  a  life 
estate  to  a  son  of  the  grantors,  imposing 
a  restraint  upon  the  grantee's  right  to 
sell  or  dispose  of  any  part  or  interest  in 
the  property  without  the  consent  and 
approval  of  the  grantors,  being  intended 
to  keep  the  property  subject  to  the 
charge  of  the  grantors'  support,  for 
which  it  was  conveyed,  and  to  keep  the 
duty  a  personal  one,  not  to  be  turned 
over  to  others  without  the  grantors'  ap- 
proval, is  valid,  it  being  something  re- 
tained by  the  grantors  for  their  own 
benefit,  and  not  an  attempt  to  impress 
what  is  given  to  and  owned  by  another 
with  inalienability.  MeClure  v.  Cook 
(1894)  39  W-  Va.  579,  20  S.  E.  612. 

In  Kentucky,  where  the  general  rule 
that  a  restraint  upon  the  alienation  of  a 
fee  simple  title  is  void  is  not  recognized, 
and  the  accepted  doctrine  is  that  re- 
straints upon  alienation  may  be  imposed 
for  a  reasonable  period,  a  restraint  upon 
the  alienation  o£  a  life  estate  is  valid. 
Lawson  v.  Lightfoot  (1905)  27  Ky.  L. 
Rep.  21,  84  S.  W.  739 ;  Morton  v.  Morton 
(1905)  120  Ky.  251,  85  S.  W.  1188. 

Validity  of  restraint  denied. 

Property  cannot  be  given  for  life,  any 
more  than  absolutely,  without  the  power 
of  alienation  being  incident  to  the  gift. 
Rochford  v.  Hackman  (1852)  9  Hare, 
475,  68  Eng.  Reprint,  567,  16  Jur.  212, 
21  L.  J.  Ch.  N.  S.  511 ;  Brandon  v.  Robin- 
son (1811)  18  Ves.  Jr.  429,  34  Eng.  Re- 
print, 379,  11  Revised  Rep.  226. 

In  Henderson  v.  Harness  (1898)  176 
EL  302,  52  N.  E.  68,  it  was  held  that  the 
rule  that  a  restriction  against  alienation 
of  an  estate  in  fee  is  void,  as  repugnant 
to  the  estate  granted  or  devised,  is 
equally  applicable  to  a  life  estate,  the 
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eourt  saying:  "Whether  an  estate  is 
granted  by  deed  or  devise  in  fee  simple, 
or  whether,  under  the  same  character  of 
instruments,  an  estate  for  life  is  created, 
to  rest  immediately,  depending  on  no 
contingency  or  limitation,  the  estate  is 
absolute  in  eaeh  case.  If  an  estate  in 
fee  simple  or  an  estate  for  life  may  be 
created  by  deed  or  devise  as  an  absolute 
estate,  vesting  in  the  first  taker  without 
contingency  or  limitation,  there  would 
be  no  difference  in  the  two  estates,  ex- 
cept as  to  their  extent  and  tenure,  and 
both  would  be  absolute  estates.  Where 
an  estate  for  life  is  created,  to  vest  with- 
out contingency  or  limitation,  a  restric- 
tion on  the  power  of  alienation  is  repug- 
nant to  an  estate  devised  to  the  first 
taker,  because  depriving  him,  during  the 
time  he  holds  the  estate,  of  the  inherent 
power  of  alienation.  There  is  no  differ- 
ence in  these  two  estates  with  reference 
to  this  feature,  and  with  reference  to 
this  power  attaching  thereto  as  an  in- 
herent right  and  power/' 

In  Paee  v.  Pace  (1875)  73  N.  0.  119, 
it  is  said  that  by  no  form  of  words  can 
property  be  given  to  a  man,  or  to  an- 
other in  trust  for  him,  so  that  he  shall 
not  have  a  right  to  dispose  of  his  estate 
in  it,  unless  there  be  in  the  instrument 
of  gift  a  provision  that,  upon  an  at- 
tempted alienation,  it  shall  go  over  to 
some  third  person. 

In  Wool  v.  Fleetwood  (1904)  136 
It.  C.  466,  67  L.R.A.  444,  48  S.  E.  785,  it 
is  said  that  a  condition  in  restraint  of 
alienation,  annexed  to  the  grant  or  de- 
vise of  an  estate  for  life,  is  void,  both 
as  to  legal  and  equitable  estates,  but 
that  a  distinction  is  sometimes  to  be 
found  in  the  cases  between  a  condi- 
tion against  alienation  or  anticipation, 
coupled  with  a  provision  that  the  life 
tenant  and  his  assigns  shall  lose  the 
estate  if  the  condition  is  broken,  and 
that  it  shall  go  over,  which  makes  it  a 
limitation,  and  one  by  which  he  is  com- 
pelled to  keep  the  property,  so  that 
neither  his  grantees  nor  any  third  person 
can  get  hold  of  or  enjoy  it;  the  latter 
condition  being  regarded  as  void,  and 
the  former  as  valid. 

In  Ehrisman  v.  Sener  (1894)  162  Pa, 
577,  29  AtL  719,  where  testatrix  devised 
to  her  husband  a  life  estate  with  the 
provision:  "No  encumbrances  or  liens  to 
be  placed  upon  the  same  during  the  life- 
time  of  my  said  husband  .  .  .,  nor 
to  be  liable  in  any  way  for  any  debts  he 
may  have  contracted  or  may  contract," 
it  was  held  that  the  clause  above  quoted 
was  invalid,  as  being  repugnant  to  the 
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husband's  absolute  uncontrolled  owner- 
ship of  all  the  income  of  the  property 
during  his  life,  one  of  the  incidents  of 
sneh  ownership  being  liability  to  the  just 
claims  of  creditors. 

In  Verdier  v.  Youngblood  (1832)  Eich. 
Eq.  Cas.  (8.  0.)  220,  24  Am.  Dec.  417, 
it  was  held  that  a  proviso  in  a  bequest 
of  personalty  that  it  should  not  be  sub- 
ject to  the  debts  or  contracts  of  the 
legatee,  but  that  it  should  remain  in  hiB 
possession  for  his  sole  use  during  his 
life,  with  remainder  over,  was  invalid, 
as  attempting  to  strip  the  life  estate  of 
one  of  its  essential  attributes. 

In  Guernsey  v.  Lazear  (1902)  51 
W.  V.  328,  43  S.  E.  405,  it  was  said, 
obiter,  that  it  is  a  fundamental  principle 
that  the  power  to  sell  is  an  inseparable 
incident  of  the  ownership  of  the  prop- 
erty, and  thus  makes  it  liable  to  the 
owner's  debts,  and  that  this  doctrine  ap- 
plies to  life  estates. 

That  a  restraint  upon  the  alienation 
of  a  legal  life  estate  is  invalid  is  also 
held  in  Hunt  v.  Hawes  (1899)  181  111. 
343,  54  N.  E.  953;  McCleary  v.  Ellis 
(1880)  54  Iowa,  311,  37  Am.  Rep.  205, 
6  N.  W.  571;  McCormick  Harvesting 
Mach.  Co.  v.  Gates  (1888)  75  Iowa,  343; 
Blackstone  Banks  v.  Davis  (1838)  21 
Pick.  (Mass.)  42,  32  Am.  Dec.  241 ;  Todd 
v.  Sawyer  (1888)  147  Mass.  570, 17  N.  E. 
527;  Butterfield  v.  Reed  (1894)  160 
Mass.  361,  35  N.  E.  1128;  Millard  v. 
Beaumont  (1916)  194  Mo.  App.  69,  185 
S.  W.  547;  Mattison  v.  Mattison  (1909) 
53  Or.  254,  133  Am.  St.  Rep.  829,  100 
Pae.  4,  18  Ann.  Cas.  218  (obiter) ;  Seay 
v.  Cockrell  (1909)  102  Tex.  280,  115 
S.  W.  1160;  Sprinkle  v.  Leslie  (1904)  36 
Tex  Civ.  App.  356,  81  S.  W.  1018; 
Bridge  v.  Ward  (1874)  35  Wis.  687. 

In  jurisdictions  where  restraints  upon 
alienation,  whether  voluntary  or  invol- 
untary, of  equitable  estates,  as  in  the 
case  of  spendthrift  trusts,  are  regarded 
as  invalid  on  grounds  of  public  policy, 
such  restraints  are,  a  fortiori,  invalid, 
where  annexed  to  legal  estates  for  life. 

May  be  good  where  operating  as  a 
conditional  limitation. 

Whether  or  not  a  condition  prohibit- 
ing alienation  of  an  estate  for  life  is 
valid,  a  conditional  limitation  in  event 
of  attempted  alienation  is  good.  Roch- 
ford  v.  Hackman  (1852)  9  Hare,  475,  68 
Eng.  Reprint,  567,  16  Jur.  212,  21  L.  J. 
Ch.  N.  S.  511;  Re  Cotgrave  [1903]  2  Ch. 
(Eng.)  705,  72  L.  J.  Ch.  N.  S.  777,  89 
L.  T.  N.  S.  433,  52  Week.  Rep.  411,  10 
Manson,  377;  Donohoe  v.  Mooney  (1891) 
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It.  L.  R.  27  Eq.  26 ;  Pace  v.  Pace  (1875) 
73  N.  0.  119 ;  Wool  v.  Fleetwood  (1904) 
136  N.  0.  466,  67  L.R.A.  444,  48  S.  E. 
785;  Camp  v.  Cleary  (1882)  76  Va,  140; 
Bridge  v.  Ward  (1874)  35  Wis.  687. 

A  provision  that,  when  the  devisee  of 
a  life  estate  shall  attempt  to  alienate, 
charge,  encumber,  or  anticipate  it,  it 
shall  at  once  pass  to  the  remaindermen, 
is  valid.  Paris  v.  Winterburn  (1892)  6 
Ohio  C.  C.  635,  3  Ohio  C.  D.  622. 

In  Brandon  v.  Robinson  (1811)  18  Ves. 
Jr.  429,  34  En*.  Reprint,  379,  Lord 
Eldon  said:  "A  disposition  to  a  man 
until  he  shall  beeome  bankrupt,  and  after 
his  bankruptcy,  over,  is  quite  different 
from  an  attempt  to  give  to  him  for  his 
life,  with  a  proviso  that  he  shall  not  sell 
or  alien  it.  If  that  condition  is  so  ex- 
pressed as  to  amount  to  a  limitation 
reducing  the  interest  short  of  a  life 
estate,  neither  the  man  nor  his  assignees 
can  have  it  beyond  the  period  limited." 

In  Wilkinson  v.  Wilkinson  (1819)  3 
Swanst.  515,  36  Eng.  Reprint,  958,  2 
Nils.  Ch.  47,  37  Eng.  Reprint,  223,  19 
Revised  Rep.  266,  it  is  said  that,  though 
in  Brandon  v.  Robinson  it  is  stated  as 
the  opinion  of  a  very  great  judge  that 
if  an  estate  is  given  for  life  the  incidents 
to  a  life  estate  cannot  be  taken  away, 
and  though  it  is  better,  therefore,  when 
such  a  limitation  is  intended,  to  give  the 
estate  until  bankruptcy  or  alienation, 
and  not  first  to  give  it  for  life  and  then 
to  prohibit  the  attempt  to  alien,  yet  this 
is  answered  by  considering  that  in  a  will 
any  condition  or  modification  may  be  an- 
nexed which  does  not  offend  against  any 
rule  of  law ;  and  it  is  immaterial  by  what 
form  of  words  the  intention  is  executed, 
whether  by  a  devise  until  the  devisee 
shall  have  charged  or  encumbered  it,  or 
by  a  proviso  with  a  limitation  over  upon 
such  event.  Each  mode  is  equally  valid, 
and  of  the  same  effect. 

In  Lewis  v.  Lewis  (1904)  76  Conn.  586, 
57  Atl.  735,  conditions  in  a  conveyance 
of  a  life  estate,  forbidding  the  grantee 


to  sell  or  in  any  way  to  convey  to  others 
any  part  thereof,  and  requiring  him  to 
live  on  and  occupy  the  premises  during 
his  life,  were  held  valid,  the  court  say- 
ing :  "With  respect  to  the  second  claim, 
it  is  to  be  observed  that  the  provisions 
in  question  created  conditions  through 
which  the  estate  which  vested  might  be 
defeated,  and  not  restrictions.  In  the 
former  action  all  the  parties  concurred 
in  that  construction,  which  we  then 
adopted  as  being  in  consonance  with  the 
apparent  intent  of  the  parties,  gathered 
from  the  whole  instrument,  although  it 
was  not  expressed  in  any  of  the  more 
customary  formulas,  or  in  the  clearest 
manner.  A  condition  of  forfeiture  upon 
alienation  is  one  which  may  be  validly 
annexed  to  a  life  estate.  Gray,  Re- 
straints on  Alienation,  §  72,  and  eases 
there  cited.  The  condition  as  to  occu- 
pancy is  not  one  either  impossible,  un- 
lawful, or  incompatible  with  the  estate 
to  which  it  is  annexed,  and  we  discover 
no  reason  to  hold  it  void." 

In  Conger  v.  Lowe  (1890)  124  IncL  368, 
9  L.R.  A.  165,  24  N.  E.  889,  it  is  said :  "It 
is  a  settled  rule  in  the  law  that  condi- 
tions in  conveyances  or  devises  in  fee,  in 
general  restraint  of  the  power  of  aliena- 
tion, are  void,  as  being  contrary  to  the 
policy  of  the  law  and  inconsistent  with 
and  repugnant  to  the  estate  granted. 
.  .  .  Where,  however,  an  estate  for  life 
or  years  is  created,  with  a  reversion  to 
the  grantor  or  a  valid  remainder  over  to 
designated  persons,  conditions  imposing 
restrictions  and  qualifications  upon  the 
power  to  alienate  or  use  the  estate  are 
valid  and  maintainable  upon  reason  and 
authority.  .  .  .  The  foundation  of  the 
power  to  restrain  alienation  rests  upon 
the  fact  that  there  remains  or  is  vested 
in  someone  a  valid  remainder  or  rever- 
sion, whose  estate  in  possession  is  con- 
tingent upon  some  event  which  defeats 
the  precedent  estate,  and  who  is  entitled 
to  take  advantage  of  the  prohibited  act 


or  use. 
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KENTUCKY  COURT  OF  APPEALS. 

FIDELITY    &    DEPOSIT    COMPANY    OF 

MARYLAND,  Appt., 

v. 

P.  L.  O'BRYAN  et  al. 
(180  Ky.  277,  202  S.  W.  645.) 

Indemnity  —  consideration  for  bond. 

1.  Liability  on  a  bond  to  indemnify  a 
surety  cannot  be  defeated  for  lack  of  con- 
sideration because  it  was  not  executed  until 
several  months  after  the  Burety  bond  be- 
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came  effective,  if  the  surety  became  such  at 
the  request  of  the  indemnitors,  and  upon 
their  agreement  to  execute  a  bond  of  in- 
demnity. 

For  other  cases,  see  Bonds,  II.  a,  in  Z%. 
1S2  N.  8. 

Note.  —  As  to  necessity  of  new  considera- 
tion to  bind  third  person  who  signs  as 
surety,  indorser,  or  guarantor,  after  execu- 
tion and  delivery  of  original  contract  by 
principal,  see  annotation  following  this  case, 
post,  679. 
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Same  —  duty   to  protect  indemnitor  — 
suit  against  principal. 

2.  A  surety  on  an  official  bond  does  not 
release  the  liability  of  persons  who  have 
e.-ttuted  to  him  an  indemnity  bond,  by  fail- 
ure to  proceed  against  the  officer  until  the 
claim  against  him  is  barred  by  the  Statute 
of  Limitations,  although  such  proceedings 
would  have  saved  the  surety  from  loss. 
for  other  cases,  see  Principal  and  Surety, 

I  6,  in  Dig.  1S2  N.  B. 

(April  23,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Hopkins  County 
in  favor  of  defendants  in  an  action  brought 
to  recover  from  them  the  amount  of  judg- 
ments paid  by  plaintiff  as  surety  on  an 
official  bond.  Reversed. 
'  The  facts  are  stated  in  the  opinion. 

Messrs.  Laffoon  &  Waddill,  for  appel- 
lant: 

Defendants  as  indemnitors  are  bound  by 
ths  strict  terms  of  their  bond  as  a  primary, 
original,  and  absolute  undertaking,  and  are 
not  released  by  mere  laches. 

Wilson  v.  Hite,  154  Ky.  61,  157  S.  W. 
41;  Yager  v.  Kentucky  Title  Co.  1.12  Ky. 
932,  66  8.  W.  1027;  Goff  v.  Janeway,  30 
Ky.  L.  Rep.  705,  99  S.  W.  602;  Spillman  v. 
Smith,  15  B.  Mon.  123;  Davidson  v.  Pope, 
5  J.  J.  Marsh.  400,  3  Dana,  272;  Stearns, 
Suretyship,  $  95. 

A  surety  cannot  be  subrogated  to  the 
rights  or  liens  of  a  creditor,  until  it  has 
actually  paid  the  debt  for  which  it  is  liable. 

Stearns,  Suretyship,  p.  426. 

Indemnitors  are  not  released  by  mere 
laches,  but-  only  by  some  voluntary,  gra- 
tuitous, positive  act,  causing  substantial 
prejudice. 

Davidson  v.  Pope,  5  J.  J.  Marsh.  400,  8 
Dana,  272;  Spilman  v.  Smith,  15  B.  Mon. 
123. 

A  private  person  cannot  be  subrogated  to 
the  right  of  the  county  in  matters  of  taxa- 
tion. 

Jones  v.  Gibson,  82  Ky.  561. 

Messrs.  W.  J.  Cox,  J.  A.  Jonson,  and 
William  H.  Tost,  for  appellees. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

On  January  4,  1904,  Blackwell,  who  was 
then  sheriff  of  Muhlenburg  county,  executed 
bond  for  the  collection  of  taxes,  with  the 
appellant  Fidelity  &  Deposit  Company  of 
Maryland  as  surety.  At  a  time  simulta- 
neous with  or  subsequent  to  this,  there 
being  some  dispute  about  the  date,  the 
appellees,  P.  L.  O'Bryan  and  others,  exe- 
cuted a  bond  of  indemnity  to  the  Fidelity 
&  Deposit  Company  of  Maryland,  in  which 
bond  it  is  recited  that  "whereas  at  a  spe- 


ial  instance  and  request  of  the  said  William 
Dallas  Blackwell,  M.  J.  Roark,  W.  T.  Miller, 
J.  S.  Miller,  P.  L.  O'Bryan,  J.  H.  Smith, 
W.  A.  Wickliffe  and  Lewis  Reno,  and  on 
the  security  hereof,  the  said  Fidelity  &  De- 
posit Company  of  Maryland  has  executed 
or  agreed  to  execute,  as  surety,  the  official 
bond  of  the  said  William  Dallas  Blackwell, 
sheriff  and  tax  collector  of  Muhlenburg 
county,  Kentucky;  .  .  .  Now  therefore  in 
consideration  of  the  foregoing  premises  and 
other  good  and  valuable  consideration,  the 
said  William  Dallas  Blackwell,  M.  J.  Roark, 
W.  T.  Miller,  J.  S.  Miller,  P.  L.  O'Bryan, 
J.  H.  Smith,  W.  A.  Wickliffe  and  Lewis 
Reno  for  themselves,  their  heirs,  executors 
and  administrators,  hereby  covenant  and 
agree  to  the  said  Fidelity  &  Deposit  Com- 
pany of  Maryland  to  indemnify  it  and  keep 
it  indemnified  for  and  against  any  and  all 
loss,  damages,  costs,  charges,  counsel  fees 
and  expenses  of  whatever  nature  or  kind 
to  the  extent  of  $5,000,  and  no  further, 
which  the  said  Fidelity  &  Deposit  Company 
of  Maryland  shall  or  may  at  any  time  sus- 
tain, incur,  or  be  put  to  for  any  reason  or 
in  consequence  of  having  executed  said  bond 
and  any  continuation  thereof." 

During  the  time  the  bond  of  Fidelity  & 
Deposit  Company  of  Maryland  was  in 
force,  and  in  1904,  Blackwell  defaulted  in 
the  payment  of  taxes  collected,  and  the 
county  of  Muhlenburg  brought  suits  against 
him  on  his  official  bond  to  recover  the 
amount  of  his  defalcation,  and  in  Septem- 
ber, 1912,  judgments  went  against  Black- 
well  and  his  surety  the  Fidelity  &  Deposit 
Company,  for  the  amount  sought  to  be  re- 
covered. When  these  suits  were  brought, 
the  Fidelity  &  Deposit  Company  notified  in 
writing  the  indemnitors,  but  apparently 
they  gave  no  attention  to  the  suits,  which 
were  prosecuted  to  judgment  with  the  result 
stated. 

In  November,  1912,  a  written  agreement 
was  entered  into  between  the  Fidelity  & 
Deposit  Company  and  P.  L.  O'Bryan  and 
the  other  indemnitors,  which  agreement, 
after  setting  out  the  fact  that  the  Fidelity 
&  Deposit  Company  had  become  the  surety 
of  Blackwell,  and  the  further  fact  that  P.  L. 
O'Bryan  and  others,  naming  them,  had 
agreed,  according  to  its  contention,  which 
was  disputed  by  the  indemnitors,  to  indem- 
nify it  by  the  writing  heretofore  mentioned, 
and  the  further  facts  as  to  the  suits  brought 
by  Muhlenburg  county  against  Blackwell 
and  his  surety,  and  the  judgments  in  said 
suits,  then  set  forth  that  as  the  Fidelity 
&  Deposit  Company  had  paid  or  was  about 
to  pay  the  judgments,  and  was  looking  to 
the  indemnitors  for  the  payment  of  same 
to  it,  as  required  by  the  bond,  which  lia- 
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bility  they  disputed,  and  that  the  indemni- 
tors claimed  that  the  Fidelity  &  Deposit 
Company  had  a  lien  upon  certain  property 
of  Blackwell  for  the  payment  of  any  sums 
it  might  have  to  pay  as  surety  on  his 
official  bond,  and  that  the  Fidelity  &  De- 
posit Company  had  agreed,  so  far  as  it  was 
possible  to  do  so,  without  forfeiting  any  of 
its  rights  against  the  indemnitors,  to  co- 
operate with  the  indemnitors  in  an  effort 
to  have  these  judgments  paid  out  of  the 
property  held  by  Blackwell,  when  he  was 
in  office,  and  for  this  purpose  it  consented 
to  proceedings  being  taken  in  its  name,  as 
Blackwell's  surety,  to  secure  satisfaction 
out  of  the  property  held  by  him,  provided 
the  proceedings  were  taken  on  the  respon- 
sibility of  the  indemnitors,  who  undertook 
at  their  own  expense  the  collection  of  said 
judgment,  by  proper  proceedings  in  the 
name  of  the  Fidelity  &  Deposit  Company 
against  Blackwell,  out  of  such  property  as 
he  may  have  owned  at  the  time  or  since 
he  was  sheriff  of  Muhlenburg  county.  It 
was  further  agreed  that  neither  the  Fidel- 
ity &  Deposit  Company  nor  the  indemnitors 
should,  by  the  agreement,  waive  or  lose 
any  right  of  action  or  cause  of  defense  that 
either  might  have  against  the  other. 

Subsequently,  suit  was  brought  in  the 
name  of  the  Fidelity  &  Deposit  Company, 
pursuant  to  this  agreement  against  Black- 
well  and  others;  but  that  suit,  which  will 
later  be  referred  to,  did  not  result  in  recov- 
ering any  of  the  funds  the  surety  company 
had  to  pay,  and  in  1915  it  brought  this  suit 
against  O'Bryan  and  the  other  indemnitors, 
seeking  to  recover  from  them  the  amount 
of  the  judgments  it  paid  as  the  surety  of 
Blackwell. 

For  defense  to  this  suit,  the  indemnitors 
set  up:  First,  that  there  was  no  considera- 
tion for  the  bond  of  indemnity  executed  by 
them,  because  it  was  executed  subsequent 
to  the  time  when  the  Fidelity  &  Deposit 
Company  of  Maryland  became  liable  on  the 
bond  of  Blackwell,  and,  this  being  so,  it 
was  not  enforceable;  and  second,  that  if 
the  bond  of  indemnity  was  enforceable,  they 
had  been  released  from  liability  on  it  by 
the  failure  of  the  surety  company  to  take, 
in  proper  time,  such  action  as  would  have 
enabled  it  to  recover  from  Blackwell  and 
his  vendees  the  full  amount  it  had  been 
required  to  pay  as  his  surety. 

On  this  appeal  two  questions  are  pre- 
sented for  our  decision:  First,  was  there 
any  consideration  for  the  execution  of  the 
bond  of  indemnity;  and  second,  if  there 
was,  were  the  indemnitors  released  from 
liability  by  the  failure  of  the  surety  com- 
pany to  take,  in  proper  time  and  manner, 
fuch  steps  as  might  have  enabled  it  to  re- 
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©over  from  Blackwell  and  his  vendees  the 
amount  it  was  required  to  and  did  pay  ai 
his  surety? 

On  the  question  as  to  whether  there  was 
any  consideration  for  the  bond  of  indem- 
nity, the  facts  are  these:     The  surety  com- 
pany had  been  on  the  bond  of  Blackwell, 
sheriff,  for  the  years  1902  and  1903,  and  it 
appears  from  the  evidence  that  it  declined 
or  was  about  to  decline  to  execute  the  bond 
Blackwell  was  required  to  execute  in  Janu- 
ary, 1904,  on  account  of  some  difference  of 
opinion  that  had  previously  come  up  be- 
tween Blackwell  and  the  surety  company, 
and  so,  to  induce  the  surety  company  to 
execute  the  1904  bond,  Blackwell  agreed  to 
furnish  it  indemnity.     The  bond  of  Black- 
well  was,   as   we   have   said,  executed  on 
January  4,  1904,  and  it  appears  from  the 
bond  of  indemnity  that  it  was  not  acknowl- 
edged  by   the   indemnitors   until    April   2, 
1904.     But  the  circumstance  that  it  was 
not  acknowledged  by  the  indemnitors  until 
this  date  is  not  material,  in  view  of  the 
fact  that  the  bond  of  indemnity  recites  that 
the  surety  company,  at  the  special  instance 
and  request  of  the  indemnitors,   had  exe- 
cuted or  agreed  to  execute,  as  surety,  the 
official  bond  of  Blackwell,  thus  showing  that 
there  must  have  been,  before  January  4, 
1904,  an  arrangement  or  understanding  be- 
tween the  surety  company  and   Blackwell 
and  these  indemnitors  that,  in  consideration 
of  its  execution  qf  the  bond,  they  would 
indemnify  it  as  set  forth  in  the  bond  of 
indemnity.    This  conclusion  is  further  fully 
confirmed  by  the  fact  that  on  January  2, 
1904,  Smith,  Reno,  Roark,  the  Millers,  and 
O'Bryan,  six  of  the  seven  indemnitors,  each 
signed  and  verified  a  separate  paper,  stat- 
ing  that   on   January   2,    1904,    they    had 
signed  the  bond  of  indemnity,  and  further 
reciting  the  value  of  the  property  owned  by 
them.     A  similar  affidavit  and   statement 
was  made  on  January  5,  1904,  by  Wickliffe, 
the  other  indemnitor,  reciting  that  on  that 
date  he  had  signed  the  bond  of  indemnity. 

We  therefore  have  no  difficulty  in  ruling 
that  the  bond  of  indemnity  waa  executed 
simultaneously  with  the  bond  of  the  surety 
company,  or,  at  any  rate,  that  the  bond  of 
indemnity,  although  it  may  not  have  been 
finally  executed  and  delivered  until  April, 
1904,  was  then  fully  executed  and  delivered 
pursuant  to  an  agreement,  made  before  or 
at  the  time  bond  was  made  by  the  surety 
company,  that  the  bond  of  indemnity  would 
be  executed.  It  is  immaterial  which  of 
these  views  is  correct,  because,  if  the  bond 
of  indemnity  was  executed  and  delivered 
simultaneously  with  the  bond  of  the  surety 
company,  or  was  afterwards  executed  and 
delivered  pursuant  to  an  agreement  or  ar- 
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rangement  made  between  the  surety  com- 
pany and  the  indemnitors,  before  or  at  the 
time  it  signed  Blackwell's  bond,  there  was 
t  sufficient  consideration  for  the  execution 
of  the  bond  of  indemnity.    In  other  words, 
the  execution  of  a  bond  of  indemnity  subse- 
quent  to    the    execution    of    the    original 
undertaking  will  have  the  same  force  and 
effect  as  if  it  were  executed  simultaneously 
with  the  original  undertaking,  if  its  subse- 
quent execution   was  pursuant  to  an  ar- 
rangement  or  agreement  between  the  in- 
demnitee and  the  indemnitors,  at  the  time 
or  before    the   indemnitee   became   bound, 
that  there  should  be  executed  to  it  a  bond 
of  indemnity.     Grim  v.   Semple,  39  Iowa, 
570;  Carman  v.  Noble,  9  Pa.  366;  Gamble 
7.  Cuneo,  21  App.  Div.  413,  47  N.  Y.  Supp. 
548;  Rix  v.  Adams,  9  Vt.  233,  31  Am.  Dec. 
019. 

Plainly,  under  all  the  facts  and  circum- 
stances appearing  in  the  record,  it  was  the 
intention  of  all  the  parties  that  this  bond 
of  indemnity  should  be  executed  as  a  part 
of  the  contract  by  which  the  surety  com- 
pany became  liable  on  the  bond  of  Black - 
well,  and  this  manifest  intention  should  not 
he  defeated  by  the  failure  of  the  indemni- 
tors to  complete  the  bond  of  indemnity  at 
the  time  the  surety  bond  was  executed. 

There  are  cases  holding,  and  such  appears 
to  be  the  established  rule,  that  if  a  bond 
of  indemnity  is  executed  subsequent  to  the 
time  when  the  indemnitee  became  liable 
upon  the  undertaking  for  which  he  wants 
indemnity,  and  without  a  new  considera- 
tion, the  indemnitors  will  not  be  liable  on 
the  bond,  unless  it  was  executed  pursuant 
to  a  prior  arrangement,  because  there  was 
no  consideration  for  its  execution.  Daviess 
County  Bank  &  T.  Oo.  v.  Wright  129  Ky. 
21,  17  L.R.A.(N.S.)  1122,  110  S.  W.  361; 
Rix  v.  Adams,  9  Vt.  233,  31  Am.  Dec.  619; 
Jones  v.  Shorter,  1  Ga.  294,  44  Am.  Dec. 
649.  But,  as  we  have  said,  this  principle 
has  no  application  to  the  facts  of  this  case, 
because  the  bond  of  indemnity  was  exe- 
cuted pursuant  to  agreements  entered  into 
between  the  indemnitors  and  the  indem- 
nitee, at  the  time  or  before  the  indemnitee 
became  liable  on  the  undertaking  for  which 
it  desired  to  be  indemnified. 

The  other  question  is,  Did  the  surety 
company,  on  account  of  its  laches,  release 
the  indemnitors  from  the  liability  they  as- 
sumed by  signing  the  bond  of  indemnity? 
The  bond  of  indemnity  was,  by  its  terms, 
an  express  undertaking  to  indemnify  and 
keep  indemnified  the  Fidelity  &  Deposit 
Company  "for  and  against  any  and  all  loss, 
damages,  costs,  charges,  counsel  fees  and 
expenses  of  whatever  nature  or  kind,  to  the 
extent  of  $5,000  and  no  further,  which  the 


Fidelity  &  Deposit  Company  shall  or  may 
at  any  time  sustain,  incur,  or  be  put  to 
for  any  reason,  or  in  consequence  of  having 
executed  said  bond,  or  any  continuation 
thereof."  This  undertaking  was  as  broad  as 
it  could  well  be  made,  and  under  it  the 
indemnitors  became  liable  to  the  surety 
company  for  the  full  amount  it  was  re- 
quired to  and  did  pay  as  the  surety  of 
Blackwell,  under  the  judgments  of  the 
Muhlenburg  circuit  court,  and,  when  it  sat- 
isfied the  judgments,  it  had  the  right  to 
proceed  at  once  against  the  indemnitors, 
to  collect  from  them  the  amount  it  was 
required  to  and  did  pay  in  satisfaction  of 
the  judgments,  unless  it  had  by  negligence 
or  laches  released  the  indemnitors  from 
liability. 

It  is  argued,  however,  by  counsel  for  the 
indemnitors  that,  as  the  surety  company 
could  have  protected  itself  from  loss  if  it 
had  in  seasonable  time  proceeded  against 
Blackwell  and  his  vendees,  as  pointed  out 
in  Blackwell  v.  Fidelity  &  D.  Co.  163  Ky. 
76,  173  S.  W.  321,  its  failure  to  take  this 
action  released  them  from  liability  on  the 
bond.  This  is  the  only  negligence  or  laches 
relied  on  by  the  indemnitors,  to  release 
them  from  liability.  In  that  case  the  court 
said  that  the  surety  company  was  subro- 
gated to  the  lien  of  the  commonwealth,  and 
in  the  suit  by  the  county  of  Muhlenburg 
against  it  on  its  bond  for  Blackwell  it 
could  have  filed  a  cross  petition  against 
Blackwell  and  his  vendees,  thereby  prevent* 
ing  the  Statute  of  Limitation  from  being  a 
bar,  as  it  was,  to  the  suit  it  did  bring  in 
1913  against  Blackwell  and  his  vendees. 

The  question,  therefore,  is,  Was  the 
surety  company  under  a  duty  to  the  indem- 
nitors to  bring  the  suit  that  this  court,  in 
the  opinion  referred  to,  said  it  might  have 
brought,  and  did  its  failure  to  bring  this 
suit  release  the  indemnitors  from  liability? 
In  disposing  of  the  question,  it  is  well  to 
keep  in  mind  the  broad  terms  of  the  bond 
of  indemnity,  and  the  fact  that  pursuant 
thereto  the  surety,  company  had  the  right 
to  look  to  the  indemnitors  for  any  loss  it 
might  sustain,  by  virtue  of  its  undertaking 
on  the  bond  of  Blackwell,  when  its  liability 
and  loss  were  fixed  and  determined,  as  it 
was,  by  the  judgments  against  it,  unless  it 
be,  as  contended  by  counsel  for  the  indem- 
nitors, that  it  lost  its  right  of  recourse  on 
them  by  its  failure  to  sue  Blackwell.  The 
surety  company  was  not,  however,  guilty 
of  negligence  or  laches  in  failing  to  bring 
this  suit.  It  was  not  required  to  resort  to 
any  remedies  it  might  have  against  Black- 
well,  or  other  persons  through  him.  When 
it  satisfied  the  judgments,  it  had  the  right 
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to  proceed  at  once  against  the  indemnitors, 
on  their  undertaking  to  save  it  from  loss. 

A  case  directly  in  point  on  these  ques- 
tions is  Pope  v.  Davidson,  5  J.  J.  Marsh. 
400.  In  that  case  Pope,  for  the  purpose  of 
inducing  Davidson  to  become  the  surety  for 
Gregory,  executed  to  him  a  bond  of  indem- 
nity, in  which  he  agreed  that  he  would 
"indemnify  him  and  save  him  harmless, 
and  from  all  loss,  injury  and  damages  which 
he  may  sustain  or  be  liable  to  in  conse- 
quence of  becoming  security  for  said  Gre- 
gory, in  the  note  aforesaid."  Judgment  was 
obtained  on  this  note  by  Helm  the  payee, 
against  Gregory,  Davidson,  and  Hughes,  an- 
other surety,  and  an  execution  was  issued 
upon  the  judgment,  and  levied  on  sufficient 
property  of  Gregory  the  principal,  to  sat- 
isfy it.  After  this,  in  consequence  of  cer- 
tain acts  of  Davidson  not  necessary  to  re- 
cite, the  property  of  Gregory  levied  on  was 
released  from  the  execution  lien;  and  there- 
upon Davidson  was  required  to  pay  the 
amount  of  the  judgment,  and  afterwards 
brought  suit  against  Pope  on  his  bond  of 
indemnity  to  recover  the  amount  so  paid. 
In  determining  the  legal  effect  of  the  bond 
of  indemnity,  the  court  said:  "But,  what- 
ever may  have  been  the  actual  intention  of 
the  parties,  we  are  of  opinion  that  the  legal 
construction  of  the  covenants  is  that,  if 
Davidson  should  necessarily  or  legally  be 
subjected  to  any  loss  in  consequence  of  his 
suretyship,  he  might  call  on  Pope  imme- 
diately for  indemnity,  and  not  be  compelled 
first  to  resort  to  his  collateral  and  inde- 
pendent legal  remedies  against  his  principal 
and  cosurety." 

But  the  court  further  said  that,  as  David- 
son by  his  voluntary  and  unrequired  acts 
had  released  the  property  of  his  principal, 
Gregory,  from  the  payment  of  the  judgment 
to  which  it  could  have  been  subjected,  and 
thereby  brought  upon  himself,  by  his  own 
conduct,  the  necessity  of  paying  the  judg- 
ment, he  could  not  look  to  the  bond  of 
indemnity  for  reimbursement.  To  the  same 
effect  is  Davidson  v.  Pope,  3  Dana,  271. 

Another  case  affirming  the  principles  an- 
nounced in  the  Davidson  Case  is  Spilman  v. 
Smith,  15  B.  Mon.  123.  In  that  case  Smith 
became  the  surety  on  a  purchase  money 
bond  executed  to  a  court  commissioner,  and 
for  the  purpose  of  protecting  Smith  from 
loss  as  surety  in  this  bond  Spilmau  exe- 
cuted to  him  a  writing,  in  which  he  under- 
took "to  secure  the  said  Smith  against  all 
harm  in  the  payment  of  the  said  note." 
After  this,  Smith  satisfied  the  purchase 
money  bond,  and  brought  suit  against  Spil- 
man on  his  bond  of  indemnity.  Spilman 
insisted  that  Smith  had  released  him  from 
liability    on    the    bond    of   indemnity,    by 


agreeing  that  no  execution  should  issue 
until  after  the  expiration  of  a  year  from 
the  maturity  of  the  purchase  money  bond, 
and  in  consequence  of  this  agreement  no 
execution  did  issue  until  after  the  expira- 
tion of  a  year.  He  further  defended  upon 
the  ground  that  the  payee  in  the  purchase 
money  bond,  by  failing  to  have  an  execu- 
tion issued  within  a  year,  would  have  re- 
leased Smith  as  surety  in  the  bond,  and 
was  only  enabled  to  hold  him  liable  as 
surety  because  of  his  agreement  that  the 
issual  of  the  execution  might  be  delayed 
beyond  a  year.  The  court,  in  commenting 
on  the  effect  of  this  conduct  of  Smith,  and 
in  holding  that  it  did  not  release  Spilman 
from  liability  on  the  bond  of  indemnity, 
said:  "If  the  conduct  of  Smith  was  wrong 
(the  sureties  in  the  bond  of  indemnity  not 
having  been  consulted),  and  it  can  be  said 
to  have  prejudiced  their  rights,  it  may  be 
that  they  are  exonerated  from  responsibil- 
ity upon  their  bond.  But  was  his  conduct 
wrong,  and  can  he  be  properly  chargeable 
with  having  prejudiced  their  rights?  Ac- 
cording to  the  construction  which  we  place 
upon  the  bond  of  indemnity,  its  obliga- 
tion is  substantially  this:  That  Bates 
should  pay  the  sale  bond  at  maturity,  and 
if  he  failed  to  do  so,  and  Smith  should  pay 
it  for  him,  they  were  to  save  him  from  all 
harm  in  doing  so.  The  words  of  the  bond, 
in  the  obligatory  part  thereof,  are:  'We, 
the  undersigned,  promise  to  secure  the  said 
Smith  against  all  harm  in  the  payment  of 
the  said  note  (the  sale  bond),  but  if  the 
said  Bates  should  pay  said  note,  then  this 
obligation  to  be  null  and  void,  else  to  re- 
main in  full  force  as  a  replevin  bond.'  Bates 
was  bound  to  pay  the  sale  bond  at  matu- 
rity. If  he  failed  to  do  so,  and  Smith 
should  pay  it  for  him,  the  bond  of  indem- 
nity was  to  be  in  full  force,  and  they  were 
to  save  him  from  all  harm  for  doing  so. 
The  sale  bond  became  due,  and  Bates  failed 
to  pay  it,  as  he  had  bound  himself  to  do. 
Bates  having  failed  to  make  payment, 
Smith,  as  joint  obligor  with  him,  was 
bound  forthwith  to  pay  the  bond.  And  had 
he  done  so,  it  is  not  denied  but  that  the 
sureties  in  the  bond  of  indemnity  would 
have  been  responsible.  But  because  it  was 
not  convenient  for  Smith  to  pay,  and  he 
asked  indulgence,  which  was  extended  to 
him,  and  extended  for  more  than  twelve 
months  after  the  maturity  of  the  sale  bond, 
it  is  insisted  that  the  sureties  in  the  bond 
of  indemnity  are  released,  because,  by  the 
indulgence  thus  procured,  their  risk  was 
increased,  and  they  were  thereby  preju- 
diced. But  Smith  made  no  binding  contract 
with  the  obligee  in  the  sale  bond;  he  only 
craved    indulgence,    and    indulgence    was 
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granted,  but  the  obligee  could  have  sued 
out  execution  at  any  moment,  and  coerced 
payment,   notwithstanding   the   prayer   of 
Smith  to  be  indulged.    The  fact  that  Smith 
begged  indulgence  did  not  necessarily  pro- 
duce the  delay  of  execution  until  more  than 
twelve  months  had  elapsed  from  the  falling 
due  of  the  sale  bond.    True,  it  was  at  his 
instance  that  the  delay  was  produced,  and 
hence  he  could  not  claim  to  be  released  by 
operation  of  law.    And  he,  continuing  .to  be 
bound,  paid  the  debt  of  his  principal,  upon 
the  happening  of   which    contingency   the 
sureties  in  the  indemnity  bond  were  to  save 
Mm  harmless.    They  made  an  absolute  un- 
dertaking to  pay  Smith,  if  he,  Smith,  should 
pay  the  debt  of  his  principal  Bates.     It 
formed  no  part  of  the  contract  that  Smith, 
if  unprepared  to  meet  the  sale  bond  when 
due,  and  Bates  should  not  pay  it,  was  to 
ask  no  indulgence,  but  to  pay  instanter. 
There  was  nothing  to  prohibit  him  from 
begging  and  procuring  indulgence,  and  it 
cannot  be  said  with  propriety  that  Smith 
did  anything  which  he  had  not  a  right  to 
do,  or  that  he  acted  in  bad  faith  toward 
those   who   had  undertaken   to   indemnify 
him,  and  hence  they  cannot  with  propriety 
charge  Smith  with  enlarging  their  obliga- 
tion   and    increasing    their    responsibility. 
Their  bond  bound  them  to  pay,  if  Smith 
should  pay,  and  their  hazard  had  already 
been  incurred  by  their  own  absolute  stipu- 
lation,    without     any     restrictions     upon 
Smith." 

Accordingly,  we  think  that  the  surety 
company  was  under  no  duty  to  have  brought 
a  suit  against  Blackwell,  to  recover  from 
him  the  amount  it  paid  or  might  have  to 
pay  as  his  surety,  although  by  bringing 
such  a  suit  it  might  have  saved  itself  from 
loss  as  the  surety  of  Blackwell,  and  of 
course,  if  it  had  done  this,  there  would  have 
been  no  liability  on  the  indemnitors,  be- 
cause the  surety  company  would  not  have 
suffered  any  loss  by  reason  of  its  surety- 
ship in  the  bond  of  Blackwell. 

When  the  surety  company  was  sued  by 
the  county  of  Muhlenburg,  it  at  once  gave 
notice  of  this  suit  to  the  indemnitors,  and 
they  had  the  right  to  take  such  action  at 
they  saw  proper  to  protect  themselves  from 
loss  by  instituting  themselves,  or  demand- 


ing that  the  surety  company,  for  their 
benefit,  should  institute,  such  proceedings 
against  Blackwell  as  would  save  them,  as 
well  as  the  surety  company,  from  loss  on 
account  of  his  defalcation.  But  the  in- 
demnitors did  not  themselves  take  any 
action  against  Blackwell  at  that  time,  nor 
did  they  call  on  the  surety  company  to  do 
so.  Evidently  the  surety  company  as  well 
as  the  indemnitors  were  of  the  opinion  that 
they  need  not  and  could  not,  to  protect 
themselves,  take  the  action  that  it  was  held 
in  Blackwell  v.  Fidelity  &  D.  Co.  163  Ky. 
7d,  173  S.  W.  321,  might  have  been  taken. 
It  was  not  until  after  judgment  had  gone 
against  the  surety  company  that  the  indem- 
nitors determined  to  make  an  effort  to 
recover  the  amount  of  the  judgment  from 
Blackwell,  and  then  they  entered  into  the 
agreement  with  the  surety  company,  here- 
tofore mentioned,  by  which,  in  its  name  and 
for  their  benefit,  suit  against  Blackwell  was 
instituted.  Under  these  circumstances,  it 
is  very  plain  that  there  was  no  negligence  or 
lack  of  good  faith  on  the  part  of  the  surety 
company;  it  did  not  neglect  or  fail  to  do 
anything  it  was  under  a  duty  to  do,  or 
do  anything  that  it  should  not  have  done. 

Under  the  law,  as  we  understand  it,  the 
laches  or  negligence  of  the  indemnitee  that 
will  release  the  indemnitors  on  a  bond  of 
indemnity,  conditioned  like  the  one  here  in 
question,  must  be  the  direct  result  of  some 
act  or  conduct  on  the  part  of  the  indem- 
nitee, but  for  which  he  would  not  have 
suffered  any  loss.  In  other  words,  when 
the  indemnitee  is  sought  to  be  made  liable 
on  his  undertaking,  he  must  not,  by  his 
laches  or  negligence,  put  upon  the  indemni- 
tors a  burden  they  would  not  otherwise  be 
compelled  to  bear;  but  this  duty  does  not 
go  to  the  extent  of  obliging  the  indemnitee 
to  bring  suit  against  his  principal  or  third 
parties  to  protect  the  indemnitors,  or  to 
take  any  steps  to  recover  from  his  principal 
or  third  parties  the  fund  for  which  he  has 
become  liable  on  his  undertaking.  It  is  the 
business  of  the  indemnitors  to  resort,  for 
their  own  protection,  to  remedies  like  these, 
if  they  desire  to  do  so. 

Wherefore,  the  judgment  is  reversed,  for 
proceedings  not  inconsistent  with  this 
opinion. 


Annotation  —  Necessity  of  new  consideration  to  bind  third  person 
who  signs  as  surety,  indorser,  or  guarantor  after  execution  and 
delivery  of  original  contract  by  principal. 

This  note   supplements   the   note   ap-  General  rule. 

pended  to  Bank  of  Carrollton  v.  Lat-  //g^1™*1*  annotation  in  U  LB'A- 

ting,  44  L.R.A.(N.S.)  481,  on  the  above  It  is  stated* in  the  earlier  note  that  the 

question.  general    rule,    sustained    by    the    great 
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weight  of  authority,  is  that  the  under- 
taking of  one  not  a  party  to  the  original 
transaction,  who,  in  pursuance  of  some 
subsequent  arrangement,  signs  as  surety, 
guarantor,  or  indorser,  after  the  original 
contract  has  been  fully  executed  and  de- 
livered, is  a  new  and  independent  con- 
tract, and,  to  be  binding,  must  be 
supported  by  a  new  and  independent 
consideration  from  that  of  the  original 
contract. 

This  general  rule  was  recognized  and 
applied  in  the  following  later  cases :  Re 
Thompson  (1913)  165  OaL  290,  131  Pac. 
1045;  American  Multigraph  Sales  Co.  v. 
Grant  (1916)  135  Minn.  208,  160  N.  W. 
676;  Grob  v.  Gross  (1912)  83  N.  J.  L. 
430,  84  Atl.  1064;  Schaus  v.  Henry 
(1916)  89  N.  J.  L.  607,  99  Atl.  188; 
Clements  v.  Jackson  County  Oil  &  Gas 
Co.  (1916)  —  Okla.  — ,  J..R.A.1917C, 
437,  161  Pac.  216 ;  Bank  of  Commerce  v. 
Webster  (1918)  —  Okla.  — ,  172  Pac. 
943 ;  First  Nat.  Bank  v.  Hawkins  (1914) 
73  Or.  186,  144  Pac.  131. 

In  Law  v.  Leroux  (1913)  12  Ga.  App. 
492,  77  S.  E.  651,  where  it  appears  in 
the  syllabus  by  the  court,  which  is  the 
only  record  of  the  case,  that  several  per- 
sons executed  a  note  to  a  bank  to  raise 
a  fund  to  pay  a  debt  due  by  a  third  per- 
son to  his  employer,. that  to  protect  the 
makers  against  loss,  subscriptions  were 
solicited  from  other  friends  of  the 
debtor,  and  that  the  defendant  sub- 
scribed to  this  fund,  and  executed  a  note 
for  the  amount  of  his  subscription,  it 
was  held  that,  if  his  note  was  executed 
after  the  note  was  made  to  the  bank  and 
the  money  obtained  thereon,  it  was  with- 
out consideration,  as  no  benefit  flowed 
to  the  maker,  and  the  failure  to  pay  the 
note  did  not  result  in  a  legal  injury  to 
the  payee ;  but  it  was  stated  that  the  rule 
would  be  otherwise  if  the  payee  was  in- 
duced to  execute  his  note  to  the  bank  by 
the  defendants 's  promise  to  return  to  him  a 
part  of  the  money  obtained  from  the  bank. 

Effect  of  seal,  etc. 

Supplementing  annotation  in  44  L.R.A. 
(N.S.)  484. 

It  will  be  noted  that  in  the  earlier 
annotation  it  is  stated  that  the  effect  of 
a  seal  upon  the  undertaking  of  the  guar- 
antor, surety,  or  indorser  will  depend,  in 
the  absence  of  anything  to  the  contrary, 
upon  the  status  of  sealed  instruments  in 
the  particular  jurisdiction  in  question. 

In  Bartholomae  &  R.  Brewing  &  Malt- 
ing Co.  v.  Motycka  (1911)  163  111.  App. 
238,  it  was  held  that  a  guaranty  of  a 
debt,  executed  after  the  debt  had  been 
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created,  and  after  the  debtor  had  given 
his  note  for  it,  and  had  made  a  partial 
payment  on  the  note,  was  without  con- 
sideration ;  and  that  the  facts  that  it  was 
under  seal,  and  recited  a  consideration, 
did  not  prevent  the  want  of  considera- 
tion from  being  pleaded  and  proven. 

Effect  of  previous  agreement. 

Supplementing  annotation  in  44  L.B.A. 
(N.S.)  485;  and  see  also  note  in  27 
L.R.A.(N.S.)  189. 

It  is  stated  in  the  prior  note  that  it  ia 
a  well-established  exception  to  the  gen- 
eral rule  that,  if  the  original  contract  is 
induced  by  the  promise  of  one  of  the 
parties  that  he  will  procure  the  signa- 
ture of  the  person  who  subsequently 
signs  in  pursuance  of  such  agreement,  no 
new  consideration  is  necessary  to  sup- 
port the  latter's  undertaking. 

And  in  accord  with  this  statement,  in 
Fidelity  D.  Co.  v.  O 'Bryan,  ante,  it 
was  held  that  liability  on  a  bond  to  in- 
demnify a  surety  could  not  be  defeated 
for  lack  of  consideration,  because  it  was 
not  executed  until  several  months  after 
the  surety  bond  became  effective,  where 
the  surety  became  such  at  the  request  of 
the  indemnitors,  and  upon  their  agree- 
ment to  execute  a  bond  of  indemnity. 

And  in  First  Nat.  Bank  v.  Hawkins 
(1914)  73  Or.  186,  144  Pac.  131,  it  was 
held  that,  where  the  guaranty  was  con- 
temporaneous with  the  principal  con- 
tract, it  was  not  necessary  that  the  con- 
sideration should  be  distinct  from  that 
upon  which  the  principal  contract  was 
executed.  And  to  the  same  effect  is 
Partin  v.  Prince  (1912)  159  N.  O.  553,  75 
S.  E.  1080. 

And  in  Title  Guaranty  &   S.   Co.   v. 
Packard  (1913)  75  Wash.  178,  134  Pac. 
812,  the  court  stated  that  it  was   not 
necessary  to  its  validity  that  an  agree- 
ment to  indemnify  against  liability  under 
a  contract  should  be  executed  simultane- 
ously   with    the    contract    indemnified, 
but  that  it  was  enough  that  it  be   ex- 
ecuted in  compliance  with  the  agreement, 
whether  at  the  time  of  the  agreement  or 
thereafter;  and  it  was  held  that    there 
was  sufficient  consideration  for  a  second 
indemnity    bond    given    to    a    company 
which  had  guaranteed  the  performance 
of  a  contract,  where  the  company  agreed 
to  guarantee  the  contract  if  a  bond  of 
indemnity  was  executed  to  it,  and   one 
bond  was  executed,  but  refused  on   ac- 
count of  dissatisfaction  with  the    sure- 
ties, and  the  second  bond,  with  an  addi- 
tional surety,  was  issued  after  the  work 
to  be  performed  under  the  contract  had 
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been  partially  done,  it  being  held  that 
the  first  bond  was  not  accepted  as  a  com* 
pliance  with  the  original  contract,  and 
that  the  second  was  executed  in  fulfil- 
ment of  the  contract. 

In  Lord  &  Thomas  v.  Hahn  (1915)  195 
IlL  App.  356,  in  an  abstract  of  the  de- 
cision, it  is  stated  that  where  one  volun- 
tarily guaranteed  the  account  of  a  cor- 
poration, of  which  he  was  an  officer, 
with  another  company,  a  sufficient  con- 
sideration to  support  the  guaranty  was 
shown,  where  it  appeared  that  the  latter 
company  refused  to  make  the  contract, 
unless  guaranteed,  and  executed  the  con- 
tract on  the  faith  of  the  guaranty,  the 
court  holding  that,  under  the  facts,  it 


was  not  of  controlling  importance  that 
the  contract  was  executed  before  a  writ- 
ten guaranty  was  signed,  if  executed  on 
the  faith  of  a  promise  to  guarantee  it, 
which  promise  was  later  fulfilled. 

In  L.  W.  Hubbell  Fertilizer  Co.  v. 
Jacobellis  (1915)  195  HI.  App.  410,  in 
the  abstract  of  the  decision,  it  is  stated 
that  a  guaranty  was  binding,  where 
goods  were  contracted  for  by  the  prin- 
cipal on  one  day  and  the  guaranty  was 
executed  the  next,  and  delivered  to  the 
seller  before  the  goods  were  delivered, 
for  the  reason  that  the  sale  was  not  com- 
plete until  a  delivery  of  the  goods. 

J.  T.  W. 


KENTUCKY  COURT  OP  APPEALS. 

W.  F.  McKINNEY,  Appt., 
v. 

JOHN  T.  BARKER. 
(180  Ky.  526,  203  S.  W.  303.) 

Elections  —  failure  to  file  statement  of 

expenses  —  excuse. 

1.  That  no  expenses  have  been  incurred 
does  not  excuse  the  failure  to  comply  with 
a  statute  requiring  the  filing  by  candidates, 
prior  to  election,  of  a  statement  as  to  ex* 


For  other  cases,  see  Elections,  VI.  in  Dig. 
1-32  N.  8. 

Same  —  election  of  minority  candidate 
—  corrupt  practices. 

2.  The  legislature  cannot  provide  that  the 
minority  candidate  for  an  office  shall  be 
declared  elected  when  the  majority  candi- 
date has  been  guilty  of  corrupt  practices, 
where  the  Constitution  provides  that  the* 
incumbent  of  such  office  shall  be  elected  and 
that  elections  shall  be  free  and  equal,  since 
the  word  "election"  requires  a  majority  or 
plurality  vote. 

For  other  cases,  see  Elections ,  VI.  in  Dig. 
1-32  N.  8. 

Same  —  right  to  contest  election. 

3.  A  defeated  candidate  may  maintain  an 
art  ion  to  contest  the  election  of  his  oppo- 
nent because  of  failure  to  comply  with  the 
provision  of  the  Corrupt  Practice  Act,  al- 
though incapable  of  taking  the  office  him- 
self. 

For  other  cases,  see  Elections,  V.  in  Dig. 
1-52  N.  8. 

(May  14,  1918.) 

Note.  —  As  to  right  of  candidate  receiv- 
ing the  next  highest  number  of  votes,  where 
the  person  receiving  the  highest  number  is 
ineligible,  see  annotation  following  Sanders 
v.  Rice,  L.R.A.1918C,  1157,  and  earlier  notes 
there  referred  to. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Fayette  County 
dismissing  a  petition  filed  to  contest  the 
election  of  plaintiff's  opponent,  because  of 
alleged  failure  to  comply  with  the  Corrupt 
Practice  Act.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Keene  Daingerfield,  for  appel- 
lant. 

Mr.  S.  S.  Gantis,  for  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the 
court : 

At  the  regular  November  election,  1917, 
the  appellant  (plaintiff)  and  appellee  (de- 
fendant) were  rival  candidates  for  the  office 
of  justice  of  the  peace  in  the  seventh  magis- 
terial district  in  Fayette  county,  Kentucky  j 
the  former  being  the  regular  Democratic 
nominee,  and  the  latter  being  the  Republi- 
can nominee,  each  of  their  names  being 
legally  on  the  ballot  to  be  voted  at  the 
regular  election,  and  printed  in  the  proper 
columns,  under  their  respective  party  de- 
vices. The  plaintiff  received  at  the  election 
290  votes,  while  the  defendant  received  308 
votes. 

After  the  canvassing  board  had  tabulated 
the  returns  and  ascertained  the  result,  and 
within  the  time  provided  by  law,  plaintiff 
filed  this  suit  against  the  defendant,  his 
opponent,  alleging  that  he  had  filed  on  the 
15th  day  before  the  election  the  pre-election 
statement  of  expenses  required  of  candi- 
dates by  8  4  of  chapter  13,  Acts  1916, 
commonly  known  as  the  Corrupt  Practice 
Act,  and  he  averred  facts  showing  that  the 
statement  fully  measured  up  to  the  require- 
ments of  that  section,  and  that  the  defend- 
ant, his  opponent,  although  receiving  a 
majority  of  the  votes,  was  not  entitled  to 
the  certificate  of  election,  or  to  the  emolu- 
ments of  the  office,  because  he  had  wholly 
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failed  to  file  any  pre-election  statement, 
either  on  the  15th  day  preceding  the  elec- 
tion, or  any  other  day  prior  thereto.  He 
therefore  asked  the  court  to  adjudge  the 
election  of  the  defendant  void,  and  that  he 
be  declared  elected,  and  that  the  canvass- 
ing board  be  directed  to  issue  to  him  the 
certificate  of  election.  He  also  averred  that 
he  had  fully  complied  with  the  provisions 
of  that  act  with  reference  to  the  filing  of 
a  post -election  certificate  or  statement,  and 
in  all  other  respects.  He  based  his  right  to 
the  relief  which  he  sought  in  the  suit  upon 
the  provisions  of  $  11  of  the  act  referred 
to,  which  is  in  these  words:  "In  any  con- 
test over  the  nomination  or  election  of  any 
officer'  mentioned  in  this  act,  it  may  be 
alleged  in  the  pleadings  that  the  provisions 
of  this  act  have  been  violated  by  the  candi- 
date or  by  others  in  his  behalf  with  his 
knowledge,  and  if  it  so  appears  upon  the 
trial  of  said  contest*  then  said  nomination 
or  election  shall  be  declared  void,  and  it  is 
hereby  provided  that  the  candidate  who  has 
received  the  next  highest  number  of  votes 
and  who  has  not  violated  the  provisions  of 
this  act  shall  be  declared  nominated  or 
elected  unless  it  also  appears  that  one  of 
the  parties  to  the  contest  received  a  plural- 
ity of  the  votes  cast  and  did  not  violate  the 
provisions  of  this  act." 

A  demurrer  filed  to  the  petition  was  over- 
ruled, and  in  the  answer  filed  thereto  the 
defendant  admitted  the  truth  of  the  state- 
ment that  he  had  failed  to  file  any  pre- 
election statement,  but  attempted  to  excuse 
his  default  because,  he  said,  that  up  to  the 
day  of  the  election,  neither  he  nor  anyone 
else  in  his  behalf  had  spent  any  sum  what- 
ever in  his  campaign,  and  that  it  was  there- 
fore unnecessary  to  file  a  statement.  A 
demurrer  filed  to  the  answer  was  overruled, 
and,  plaintiff  declining  to  plead  further, 
his  petition  was  dismissed,  followed  by  a 
judgment  that  defendant  was  duly  elected 
and  entitled  to  the  office,  and  the  canvass- 
ing board  was  directed  to  issue  to  him  a 
certificate  of  election.  Complaining  of  that 
judgment,  plaintiff  prosecutes  this  appeal. 

In  the  recent  case  of  Sparkman  v.  Savler, 
180  Ky.  263,  202  S.  W.  649,  we  held  that  the 
requirement  of  the  act  referred  to,  that  both 
pre-election  and  post-election  statements  be 
filed,  was  mandatory  but  that  the  require- 
ment as  to  the  specific  time  when  they  should 
be  filed  was  directory,  and  that  if  the  pre- 
election statement  was  filed  a  .sufficient  time 
before  the  election  to  serve  the  purpose  of 
the  act  it  would  be  sufficient.  Under  the  inter- 
pretation thus  given,  it  is  clearly  manifest 
that  the  answer  failed  to  allege  a  defense, 
since  it  is  admitted  therein  that  no  pre- 
election statement  whatever  was  filed,  and 
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it  is  not  a  sufficient  excuse  for  a  failure  to 
file  it,  that  the  candidate  had  spent  no 
money  in  his  campaign,  because  it  is  as 
necessary  that  such  fact  be  divulged  before 
the  election  as  it  is  to  make  known  sums 
that  had  been  spent,  if  any,  for  legitimate 
purposes.  The  same  reasoning  would  jus- 
tify a  failure  to  file  the  certificate  when 
the  candidate,  although  he  had  used  cam- 
paign funds,  had  done  so  within  the  limita- 
tions and  for  the  purposes  prescribed  by 
the  statute;  i.  e.,  that  he  had  not  violated 
the  statute,  and  the  necessity  for  the  state- 
ment was  removed.  The  court  therefore 
committed  error  in  overruling  the  demurreT 
to  the  answer,  and  in  adjudging  the  defend- 
ant elected  and  entitled  to  the  office. 

A  more  serious  question  is  presented  upon 
the  contention  of  plaintiff  that,  under  the 
proviso  in  the  latter  part  of  $  11,  supra, 
of  the  act  he  should  be  declared  elected 
and  entitled  to  the  office.  It  will  be  noticed 
that,  in  the  section  referred  to,  it  is  first 
provided  that  if  any  candidate  violates  any 
of  the  provisions  of  the  act  (one  of  which 
is  the  filing  of  the  pre-election  statement) 
in  a  contest  over  the  election,  "said  nomi- 
nation or  election  shall  be  declared  void," 
and  this  is  followed  by  a  proviso  that  the 
candidate  who  receives  the  next  highest 
number  of  votes,  and  who  has  complied 
with  the  provisions  of  the  act,  shall  be 
declared  elected  to  the  office,  if  it  is  the 
general  election,  or  nominated,  if  it  is  a 
primary  election.  In  this  case  we  are  not 
concerned  about  the  effect  of  such  a  pro- 
vision in  a  contest  over  a  nomination  at  a 
primary  election,  for  the  one  here  involved 
is  a  general  election  to  fill  the  office.  So 
the  question  is:  Did  the  legislature  exceed 
•its  power  in  providing  that  the  one  who 
received  neither  a  majority  nor  a  plurality 
of  the  votes  should  be  declared  elected  and 
entitled  to  the  office? 

At  the  threshold  it  may  be  admitted  that 
it  was  competent  for  the  legislature  to  en- 
act the  proviso,  unless  inhibited  from  doing 
so  by  some  provision  of  the  Constitution, 
properly  construed,  manifesting  an  inten- 
tion on  the  part  of  the  people  in  adopting 
that  instrument,  to  withhold  such  power. 
Our  Constitution  creates  a  number  of  of- 
fices, from  governor  down,  and  in  the  sec- 
tions creating  them  it  is  provided  that  they 
shall  be  chosen  at  an  election  by  the  people 
in  which  all  qualified  voters  may  partici- 
pate. It  is  so  provided  with  reference  to 
the  office  of  justice  of  the  peace  by  §  99  of 
that  instrument,  wherein  it  is  said,  "There 
shall  be  elected  in  1894  ...  in  each  jus- 
tice's district  one  justice  of  the  peace,"  etc., 
and  throughout  that  instrument  it  is  every- 
where manifest  that  the  qualified  voters  of 
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the  territory  to  be  affected  shall  elect  the 
officers  charged  with  the  administration  of 
public  affairs,  and,  by  the  same  process  of 
election,  such  voters  shall  have  the  right  to 
determine  whether  certain  questions,  meas- 
ures, or  policies  shall  or  shall  not  he  adopted, 
within  the  territory  to  be  affected.    Other 
parts  of  it  contain  provisions,  or  empower 
the  legislature  to  enact  provisions,  for  the 
purpose  of  safeguarding  the  ballot  and  to 
insure  the  purity  of  elections  and  the  elim- 
ination of  fraud,  so  that  the  sovereign  voice 
of  the  voter,  as  expressed  in  the  election, 
shall  be  free,  full,  and  fair,  and  that  the  re- 
sult shall  represent  the  combined  will  of 
those  participating  in  the  election,  in  the 
manner  provided  by  a  government   insti- 
tuted for  and  by  the  people. 

In  §  6,  being  a  part  of  the  Bill  of  Rights, 
it  is  said,  "All  elections  shall  be  free  and 
equal."     It  then  becomes  necessary  to  in- 
quire what  the  makers  of  the  Constitution, 
as  well  as  the  people  in  adopting  it,  meant 
by  the  use  of  the  word  "election"  as  used 
therein,  and  what  was  meant  by  the  adop- 
tion of  §  6,  supra.    All  the  authorities  agree 
that  the  legal  definition  of  an  election,  as 
well  as  that  which  is  usually  and  ordinarily 
understood  by  the  term,'  is  a  choosing  or  a 
selection,  by  those  having  a  right  to  par- 
ticipate, of  those  who  shall  fill  the  offices, 
or  of  the  adoption  or  rejection  of  any  pub- 
lic measure  affecting  the  territory  involved. 
15  Cyc.  279;  Lewis  v.  Boynton,  25  Colo.  486, 
55  Pac  732;   Saunders  v.  Haynes,  13  Cal. 
145;  Seaman  v.  Baughman,  82  Iowa,  216, 
11  L.R.A.    354,  47   N.   W.    1091;    State  v. 
Hirsh,  125  Ind.  207,  9  L.R.A.  170,  24  N.  E. 
1062;   Bouvier's  Law  Diet.     The  definition 
given   by   Mr.    Webster   is:      "The   act   of 
choosing  a  person   (or  measure)   to  fill  an 
office  or  employment,  by  any  manifestation 
of  preference." 

In  fact  this  definition  of  the  term  was 
thoroughly  ingrafted  into  the  law,  without 
dissent  from  any  source,  at  the  time  of  the 
adoption  of  our  Constitution,  but  we  need 
go  no  further  than  that  instrument  itself 
for  a  definition  of  the  word,  for  in  §  147 
therein  it  is  said:  "The  word  'elections'  in 
this  section  includes  the  decision  of  ques- 
tions submitted  to  the  voters,  as  well  as  the 
choice  of  officers  by  them." 

It  is  true  that  by  the  language  quoted 
the  term  was  made  to  include  the  decision 
of  questions  by  the  voters,  as  well  as  the 
selection  of  officers,  but  it  is  therein  said 
that  when  applied  to  the  selection  of  officers 
it  is  a  choosing  by  the  people  of  the  persons 
who  shall  fill  the  office.  This  same  defini- 
tion of  the  word  "election"  is  approved  in 
the  cases  of  Speed  v.  Crawford,  3  Met.  207, 
and  Police   Com'rs   v.   Louisville,   3   Bush, 


597,  wherein  it  is  said  that  "the  term  'elec- 
tion/ in  its  constitutional  sense  and  mean- 
ing, is  used  to  designate  a  selection  by  the 
popular  voice." 

It  is  therefore  necessary  to  determine 
what  was  regarded  as  essential  to  express 
the  choice  of  the  people,  as  understood  and 
intended  by  the  use  of  the  word  "election" 
in  the  Constitution.  In  the  volume  of  Cyc. 
supra  (388),  it  is  said:  "In  the  absence  of 
any  statute  expressly  requiring  more,  a 
plurality  of  votes  is  sufficient  to  elect.  And 
a  fortiori,  in  the  absence  of  any  provision 
in  the  Constitution  requiring  a  civil  officer 
to  be  elected  by  a  majority  of  votes,  a  state 
legislature  may  lawfully  provide  that  a 
plurality  of  votes  shall  be  sufficient  to  elect1 
any  officer." 

In  the  7th  edition  of  Cooky's  Constitu- 
tional Limitations,  931,  it  is  said:  "Unless 
the  law  under  which  the  election  is  held  ex- 
pressly requires  more,  a  plurality  of  the 
votes  cast  will  be  sufficient  to  elect.  .  .  . 
If  several  persons  are  to  be  chosen  to  the 
same  office,  the  requisite  number  who  shall 
stand  highest  on  the  list  will  be  elected. 
But  without  such  a  plurality  no  one  can  be 
chosen  to  a  public  office." 

McCrary  on  Elections,  §  206,  thus  states 
the  rule:  "In  the  absence  of  any  statutory 
provisions  expressly  requiring  more,  a  plu- 
rality of  the  votes  cast  will  elect.** 

And  in  §  330  the  author  says,  with  ref- 
erence to  the  election  of  the  minority  can- 
didate when  his  opponent  is  for  any  reason 
ineligible  to  hold  the  office:  "Thus  it  will 
be  seen  that  the  weight  of  authority  in  this 
country  is  decidedly  against  the  adoption 
here  of  the  English  doctrine.  And  we  think 
that  sound  policy,  as  well  as  reason  and 
authority,  forbids  the  adoption  of  that  doc- 
trine in  this  country.  It  is  a  fundamental 
idea  with  us  that  the  majority  shall  rule, 
and  that  a  majority,  or  at  least  a  plurality, 
shall  be  required  to  elect  a  person  to  office 
by  popular  vote.  An  election  with  us  is  the 
deliberate  choice  of  a  majority  or  plurality 
of  the  electors.  Any  doctrine  which  opens 
the  way  for  minority  rule  in  any  case  is 
an ti -republican  and  an ti -American." 

In  9  R.  C.  L.  p.  1115,  the  text  says:  "The 
plan  almost  universally  adopted-  in  refer- 
ence to  the  election  of  officers  .  .  .  pro- 
vides for  the  recognition  of  the  choice  of 
the  majority  of  those  voting,  where  there 
are  but  two  candidates  for  election,  and  of 
a  plurality  where  there  are  more  than  two 
candidates.  This  is  the  general  rule  where 
the  number  of  electors  is  indefinite.  So  the 
only  way  to  defeat  the  election  of  a  can- 
didate at  an  election  is  by  voting  for  an- 
other candidate." 
To  the  same  effect  are  the  cases  of  Com. 
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v.  Cluley,  56  Pa.  270,  94  Am.  Dec.  75;  Bar- 
num  v.  Gilraan,  27  Minn.  466,  38  Am.  Rep. 
304,  8  N.  W.  375;  Sublett  v.  Bedwell,  47 
Miss.  266,  12  Am.  Rep.  338;  People  ex  rel. 
Furman  v.  Clute,  50  N.  Y.  451,  10  Am.  Rep. 
508;  State  ex  rel.  Dunning  v.  Giles,  2  Pin- 
ney  (Wis.)  166,  1  Chand.  (Wis.)  112,  52 
Am.  Dec.  149;  People  ex  rel.  Smith  v.  Pease, 
27  N.  Y.  45,  84  Am.  Dec.  268;  Howes  v. 
Perry,  92  Ky.  260,  36  Am.  St.  Rep.  591, 
17  S.  W.  575;  State  ex  rel.  Spruill  v.  Bate- 
man,  162  N.  C.  588,  77  S.  E.  768,  Ann.  Cas. 
1915B,  515;  State  ex  rel.  Clawson  v.  Bell, 
169  Ind.  61,  13  L.R.A.(N.S.)  1013,  124  Am. 
St.  Rep.  203,  82  N.  E.  69,  and  a  great  num- 
ber of  case 8  found  in  the  annotated  notes  to 
many  of  the  cases  and  authorities  cited.  A 
few  excerpts  from  some  of  the  cases  re- 
ferred to,  illustrative  of  the  reasons  prompt- 
ing the  courts  in  accepting  and  applying 
the  rule  as  essential  to  the  American  idea 
of  an  election,  will  be  sufficient. 

In  the  case  of  Sublett  v.  Bedwell,  47 
Miss.  266,  12  Am.  Rep.  338,  the  court,  in 
treating  of  the  question,  said:  "The  foun- 
dation of  our  system  of  government  reposes 
upon  the  ultimate  sovereignty  of  the  peo- 
ple. Those  who  exert  authority  and  dis- 
charge the  functions  of  government  in  any 
of  the  departments  among  which  its  powers 
are  distributed  come  into  existence  and  per- 
•form  the  functions  respectively  assigned 
them,  according  to  the  modes  prescribed  by 
the  people  in  the  organic  law,  framed  by 
their  representatives  and  adopted  by  them- 
selves. When  they  reserve  to  themselves 
the  selection  of  a  class  of  officers  by  popu- 
lar election,  a  fundamental  principle  (unless 
otherwise  expressly  provided)  is,  that  the 
person  receiving  a  majority  of  legal  votes 
over  his  competitor  is  entitled  to  the  office. 
It  cannot  be  said  that  the  candidate  has 
been  elected  unless  he  has  received  a  ma- 
jority of  the  legal  votes  cast;  he  is  not  the 
choice  of  the  people.  If  the  majority  make 
choice  of  a  candidate  under  some  personal 
disability,  disqualifying  him  from  taking 
and  enjoying  the  office,  the  utmost  that 
can  be  said  of  it  is,  that  there  has  been  no 
election." 

Further  along  in  the  opinion,  in  denying 
the  right  of  a  minority  candidate  to  the  of- 
fice, because  of  the  ineligibility  of  the  one 
receiving  a  majority  or  a  plurality  of  the 
votes,  it  is  said:  "Without  going  into  the 
general  reasoning,  the  great  weight  of 
American  authority,  and,  as  we  think,  upon 
the  soundest  consideration,  is,  that  although 
the  majority  vote  for  a  disqualified  person, 
the  votes  so  cast  are  not  illegal,  and  there- 
fore to  be  treated  as  naught;  but  the  re- 
sult is,  if  the  ineligible  candidate  cannot 
take  the  office,  the  electors  have  failed  to 


make  a  choice.  In  truth,  there  has  been  no 
election  at  all,  and  the  minority  candidate 
has  no  right  to  the  office.  State  ex  rel. 
Hardwick  v.  Swearingen,  12  Ga.  24;  State 
ex  rel.  Off.  v.  Smith,  14  Wis.  497;  State  ex. 
rel.  Dunning  v.  Giles,  1  Chand.  (Wis.)  112, 
2  Pinney  (Wis.)  166,  162  Am.  Dec.  149; 
Saunders  v.  Haynes,  13  Cal.  152;  .  .  . 
Opinion  of  Justices,  38  Me.  597.  The  case 
of  Vance  and  Abbott  in  United  States  Sen- 
ate, recently,  was  considered  upon  its  legal 
merits,  and  decided  in  accordance  with  the 
great  weight  and  merit  of  American  judicial 
adjudication." 

Our  own  court,  where  the  same  question 
was  involved  concerning  the  right  of  a  mi- 
nority candidate  to  be  declared  elected  be- 
cause the   one   receiving  the   majority  or 
plurality  of  the  votes  died  before  the  polls 
closed,  in  the  case  of  Howes  v.  Perry,  92 
Ky.  260,  36  Am.  St.  Rep.  591,  17  S.  W.  575, 
said:     "It  is  a  principle  of  free  elections 
by  the  people,  firmly  fixed  and  understood, 
that  no  person  is  or  can  be  regarded  du'y 
elected  to  an  office,  unless,  when  only  two 
persons  are  voted  for,  he  receives  a  ma- 
jority of  the  votes  cast  for  them,  or  re- 
ceives a  plurality  in  case  there  are  more 
than  two  voted  for.    Any  other  rule  would 
be  subversive  of  the  fundamental  idea  of 
elections  by  the  people  under  our  form  of 
government ,  which  is,  that  only  that  person 
shall  be  entitled  to  hold  an  elective  office 
who  appears,  from  the  record  of  votes  cast, 
to  have  been  the  choice  of  a  majority  or 
plurality  of  those  voting  in  such  election." 

This  rule,  constituting  a  necessary  ele- 
ment in  the  constitutionality  provided  ma- 
chinery   called    an    election,    whereby    the 
people  choose  their  officers  and   adopt  or 
reject  public  measures,  is  so  fundamental 
and  so  much  cherished  by  the  courts  that 
all  of  them,  everywhere,  deny  the  right  of 
election  to  any  candidate  receiving  a   less 
number  of  votes  than  a  majority  or  a  plu- 
rality,  when  his  opponent  receiving'   such 
majority  or  plurality  was  ineligible  for  the 
office,  or  who  died  before  the  election  "was 
over.     15  Cyc.  391;  9  R.  C.  L.  1125;   Howes 
v.  Perry  and   Sublette  v.  Bedwell,    supra; 
Grinstead  v.  Scott,  82  Ky.  88;   Stevens  v. 
Wyatt,  16  B.  Mon.  542;  Dobbs  v.   Buford, 
128  Ga.  483,  57  S.  E.  777,  11  Ann.  Cas.  117; 
State  ex  rel.  Clawson  v.  Bell,  169  Ind.  61, 
13  L.R.A.(N.S.)  1013,  124  Am.  St.  Rep.  203, 
82  N.  E.  69;  Taylor  v.  Sullivan,  45  Minn. 
309,  11  L.R.A.  272,  22  Am.  St.  Rep.  729,  47 
N.  W.  802;  Sheridan  v.  St.  Louis,   183  Mo. 
25,  81  S.  W.  1082,  2  Ann.  Cas.  480;    State 
ex  rel.  Spruill  v.  Bateman,  162  N.  C.  588,  77 
S.  E.  768,  Ann.  Cas.  1915B,  515;   State  ex 
rel.    Goodell    v.    McGeary,    69   Vt.    461,    44 
L.R.A.  446,  38  Atl.  165;  Throop,  Pub.  Oft. 
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{  163;  Mechera,  Pub.  Off.  §  209,  and  au- 
thorities supra.     Indeed,  there  is  no  dis- 
sent from  the  proposition  by  any  of  the 
courts,  including  those  of  England,  except 
that  in  that  country  the  rule  is  modified 
to  the  extent  of  allowing  the  minority  can- 
didate to  be  declared  elected,  when  and  only 
when   the   voters   had  knowledge,   at   the 
time  of  casting  their  ballots,  of  the  ineligi- 
bility of  the  candidate  receiving  a  majority 
or  a  plurality  of  the  votes.    This  exception 
was  injected  by  the  courts  of  England  upon 
the  idea  that  the  voter  with  such  knowl- 
edge was  willing  "to  throw  his  votes  away," 
so  to  speak,  and  for  his  participation  in  the 
election  to  have  no  greater  effect  than  if  he 
had  remained  away  from  the  polls  and  de- 
clined to  vote.    Only  one  state  in  the  Union 
had  adopted  the  English  rule,  which  is  the 
state  of  Indiana,  all  the  other  courts  hold- 
ing that  although  the  candidate  receiving  a 
majority  or  a  plurality  of  the  legal  votes 
legally  cast  was  ineligible,  and  the  voters 
knew  that  fact,  yet  they  must  be  counted, 
and  they   constitute  a  part   of  the  total 
votes  cast  in  the  election,  and  that  no  one 
can  be  elected,  unless  he  receives  a  majority 
or  a  plurality  of  all  such  legal  votes  so 
cast.     From  this  unanimous  and  unbroken 
line  of  judicial  definitions  of  what  is  in- 
cluded in  the  term,  it  cannot  be  gainsaid 
that  the  idea  of  an  election  in  all  republi- 
can forms  of  government  is  that  no  one 
can  be  declared  elected,  and  no  measure 
can   be   declared   carried,   unless   he   or   it 
receives  a  majority  or  a  plurality  of  the 
legal   votes  cast  in  the  election,  and  this 
was  the  understood  meaning,  definition,  and 
scope  of  the  term  "election,"  at  the  time  of 
the   adoption   of   the   Constitution;    for   it 
must  be  remembered  that  those  constitut- 
ing the  majority  or  plurality  not  only  vote 
for  the  candidate  or  measure  of  their  choice, 
but  they  also  vote  against  the  other  candi- 
date or  candidates,  and  against  the  oppos- 
ing side  of  the  submitted  measure. 

It  is  a  fundamental  rule  that,  in  constru- 
ing constitutions,  terms  employed  therein 
shall  be  given  the  meaning  which  had  been 
put  upon  them,  and  which  they  possessed, 
at  the  time  of  the  framing  and  adoption 
of  the  instrument.  Thus  it  is  said  in  6  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  925:  "But 
where  a  word  has  acquired  a  fixed  technical 
meaning  in  legal  and  constitutional  history, 
it  will  be  presumed  to  have  been  employed 
in  that  sense  in  a  written  constitution." 

And  that:  "Terms  are  to  be  construed 
according  to  their  meaning  at  the  time  of 
the  adoption  of  the  constitution,  rather 
than  at  any  other  date.  And  constitutional 
powers  cannot  be  enlarged  by  giving  the 
terms  employed  a  meaning  which  they  may 
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have  had   long  previously,  but  not  when 
used  by  the  framers  of  the  instrument." 

To  the  same  effect  are  Cooley,  Const. 
Lim.  2d  ed.  pp.  94-96;  1  Story,  Const. 
5  453;  12  C.  J.  706;  Jenkins  v.  Ewin,  8 
Heisk.  456;  Board  of  Revenue  v.  State,  172 
Ala.  138,  54  So.  757;  Daily  v.  Swope,  47 
Miss.  367;  Cruger  v.  Hudson  River  R.  Co. 
12  N.  Y.  190;  6  R.  C.  L.  51,  52. 

Applying  then  the  rule  just  stated  to  the 
case  in  hand,  What,  may  we  inquire,  did  the 
framers  of  the  Constitution  mean  by  the  use 
of  the  word  "election"  as  employed  in  that 
instrument,  when  applied  to  the  selection  of 
officers  by  the  people?  We  have  seen  that 
the  meaning  universally  given  to  that  term 
by  the  courts,  at  least  throughout  the 
United  States,  was  a  selection  of  choice 
by  the  legally  qualified  voters  participating 
therein,  casting  for  the  successful  candidate 
a  majority  or  a  plurality  of  the  votes,  and 
that  no  one  could  be  declared  elected  at 
such  an  election  who  did  not  receive  votes 
sufficient  to  give  him  either  a  majority  or 
a  plurality.  This  being  true,  it  necessarily 
follows  that  the  Constitution  used  the  word 
in  that  sense  as  completely  as  if  the  defini- 
tion had  been  so  written  therein,  and  that 
any  act  of  the  legislature  restricting  that 
meaning,  so  as  to  make  a  less  number  of 
votes  sufficient  to  elect,  contravenes  the 
Constitution,  and  is  necessarily  null  and 
void.  To  hold  otherwise  would  not  only  be 
to  sanction  a  perversion  of  the  plain  intent 
and  meaning  of  the  Constitution,  but  it 
would  enable  the  legislature  to  strike  a 
blow  at  the  very  foundation  stone  of  our 
boasted  republican  form  of  government,  for 
when  we  cease  to  be  governed  and  have 
public  affairs  administered  by  officers  elected 
by  a  majority  or  a  plurality  of  the  legal 
votes  of  those  entitled  to  exercise  the  right 
of  suffrage,  we  turn  aside  from  the  idea  of 
such  form  of  government,  and  put  its  ad- 
ministration into  the  hands  of  the  minority, 
even  the  smallest.  It  was  to  prevent  this, 
as  we  believe,  that  the  Constitution  de- 
clared that  "all  elections  should  be  free  and 
equal;"  free,  in  that  everyone  entitled  to 
vote  should  have  a  reasonable  opportunity 
to  do  so,  a  reasonable  manner  of  doing  so> 
etc.,  and  equal,  in  that  every  vote  cast 
should  have  its  decisive  effect  in  the  selec- 
tion or  choice  to  be  made  at  the  election* 
9  R.  C.  L.  984,  985;  New  Castle  v.  Scott, 
125  Ky.  545,  page  569,  101  S.  W.  944,  and 
Wallbrecht  v.  Ingram,  164  Ky.  463,  175 
S.  W.  1022. 

In  R.  C.  L.  referred  to,  page  985,  upon 
this  point  it  is  said:  "The  word  'equal,'  as 
used  in  the  guaranty,  has  a  somewhat  dif- 
ferent significance  from  that  of  'free.'  It 
comprehends  the  principle  that  every  elector 


586 


KENTUCKY  COUBT  OF  APPEALS. 


has  the  right  to  have  his  vote  count  for  all 
it  is  worth,  in  proportion  to  the  whole  num- 
ber of  qualified  electors  desiring  to  exercise 
their  privilege." 

In  discussing  the  constitutionality  of  the 
statute  commonly  known  as  the  County 
Unit  Law,  passed  by  the  legislature  of  this 
state,  in  the  case  of  New  Castle  v.  Scott, 
supra,  this  court  held  that,  although  the 
result  of  the  election  gave  more  force  to  a 
vote  in  favor  of  prohibition  than  it  did  to 
a  vote  against  it,  the  statute  was  neverthe- 
less constitutional,  because  "all  votes  have 
precisely  the  same  weight  in  the  election. 
No  one's  vote  counts  for  more  than  an- 
other's on  that  question." 

Under  the  guise  of  regulation,  which  the 
legislature  no  doubt  possesses  with  refer- 
ence to  elections,  that  body  may  enact  laws 
looking  to  the  protection  of  the  voter,  the 
fairness  of  the  count,  the  prevention  of 
fraud  and  corruption,  and  such  others, 
within  reasonable  limitations,  as  it  may 
deem  necessary  to  insure  a  fair  election  and 
a  free  expression  of  the  choice  of  the  voter. 
But  it  may  not,  under  that  guise,  invade 
the  constitutional  guaranty  that  all  elec- 
tions shall  be  equal,  nor  can  it  declare  any- 
thing to  be  an  election,  contrary  to  the 
meaning  of  that  term  as  used  in  the  Con- 
stitution. Indeed,  §  151  of  that  instrument 
would  seem  to  confine  the  powers  of  the 
legislature  within  the  limitations  above 
expressed.  It  reads:  "The  general  assem- 
bly shall  provide  suitable  means  for  depriv- 
ing of  office  any  person  who,  to  procure  his 
nomination  or  election,  has,  in  his  canvass 
or  election,  been  guilty  of  any  unlawful 
use  of  money,  or  other  thing  of  value,  or 
has  been  guilty  of  fraud,  intimidation, 
bribery,  or  any  other  corrupt  practice,  and 
he  shall  be  held  responsible  for  acts  done 
by  others  with  his  authority,  or  ratified  by 
him." 

Authority  is  there  given  for  legislation 
against  "fraud,  intimidation,  bribery,  or 
other  corrupt  practice"  affecting  the  result 
of  an  election,  but  the  only  penalty  which 
the  legislature  is  authorized  to  affix,  for 
the  violation  of  any  statute  which  it  may 
enact  thereunder,  is  to  punish  the  offender, 
and  to  deprive  the  guilty  party  of  his  nom- 
ination, or  of  his  office,  if  the  election  was 
one  to  fill  it.  No  right  is  therein  conferred 
to  elevate  to  the  office  a  candidate  receiv- 
ing a  minority  of  the  votes,  and  who  was 
voted  against  and  defeated  by  the  majority 
or  plurality,  but  the  only  authority  given 
is  to  penalize  the  guilty  candidate  by  pun- 
ishing him,  and  by  withholding  from  him 
the  right  to  the  office.  In  the  case  of  Per- 
kins v.  Auditor,  79  Ky.  306,  the  question 
was  presented  whether  the  provision  in  the 


Constitution  then  in  force,  to  the  effect  that 
salaries  of  officers  might  be  diminished  for 
neglect  of  duty,  by  implication  withheld  the 
power  to  reduce  such  salaries  for  any  other 
reason,  and  the  court  held  that  it  did,  quot- 
ing from  and  adopting  Cooley  on  Constitu- 
tional Limitations,  p.  78,  thus:  "When  the 
constitution  defines  the  circumstances  un- 
der which  a  right  may  be  exercised  or  a 
penalty  imposed,  the  specification  is  an  im- 
plied prohibition  against  legislative  inter- 
ference, to  add  to  the  condition,  or  to  extend 
the  penalty  to  other  cases." 

And  the  court  then  refers  to  the  cases  of 
Auditor  v.  Adams,  13  B.  Mon.  150;  Brown  v. 
Grover,  6  Bush,  1,  and  Robinson  v.  Swope, 
12  Bush,  21.  Applying  this  rule  to  the  case 
here,  when  the  Constitution  authorized  the 
legislature  to  enact  statutes  concerning  the 
subjects  mentioned  in  the  section  referred  to 
(corrupt  practices),  it  confined  the  penalty 
to  punishing  and  depriving  of  office  the 
guilty  party  only,  and  the  legislature  is 
without  authority  to  add  other  conse- 
quences thereto,  as  is  attempted  by  the 
Corrupt  Practice  Act  under  consideration; 
especially  when  to  do  so  would  violate  other 
provisions  of  the  Constitution,  as  we  have 
hereinbefore  seen.  To  our  minds,  it  re- 
quires but  slight  consideration  to  demon- 
strate that,  if  the  act  in  question  should  be 
upheld  as  enacted,  it  would  afford  greater 
opportunities  for  corrupt  practices  than  to 
discard  the  proviso  altogether.  Under  the 
act  as  passed,  the  scheming  and  designing 
politician  or  the  corruption ist  could  per- 
suade or  induce  by  deception  a  popular 
candidate  to  neglect  complying  with  the 
statute  and  procure  a  compliance  therewith 
by  a  much  less  qualified,  yet  more  pliant 
and  perhaps  corrupt,  candidate,  who  might 
receive  but  few  votes  and  yet  be  elevated 
to  the  office.  Indeed,  it  would  be  possible 
for  an  elector  to  elevate  himself  to  the  of- 
fice by  writing  his  own  name  upon  the 
ballot  and  stamping  opposite  it,  since  the 
requirements  of  the  Corrupt  Practice  Act 
would  not  apply  to  him.  Such  a  result  was 
never  contemplated  as  being  possible  under 
the  American  idea  of  an  election,  and  we 
are  unwilling  to  uphold  a  statute  which 
would  permit  it. 

The  conclusions  which  we  have  reached  do 
not  in  the  least  conflict  with  the  doctrine  of 
the  cases  of  King  v.  McMahan,  179  Ky.  536, 
200  S.  W.  956,  and  others  referred  to  therein, 
since  the  name  of  the  majority  or  plurality 
candidate  in  those  cases  was  never  legally 
voted  for,  because  his  name  was  never 
legally  put  upon  the  ballot.  Nor  does  this 
opinion  conflict  with  that  line  of  cases 
purging  the  election  of  fraudulent  votes, 
and  awarding  the  election  to  the  one  re- 


L.R.A.1918E. 


McKINNEY  ▼.  BARKER. 


587 


ceiving  the  highest  number  of  legal  votes. 
Neither  does  this  opinion  impair  the  useful 
and  wise  purposes  of  the  act,  for  they  can 
be  accomplished  by  enforcing  its  penalties 
against  the  guilty  candidate,  all  of  which 
are  left  intact,  the  opinion  going  only  to  the 
extent  of  denying  the  power  of  the  legisla- 
ture to  visit  upon  the  innocent  voter  the 
consequences  of  another's  violations  by 
stifling  his  voice,  and  foisting  upon  him 
and  others,  composing  a  majority  or  plu- 
rality of  the  voters  in  the  election,  an  officer 
whom  they  had  defeated  for  the  office. 

In  this  case,  it  is  admitted  that  all  the 
votes  cast  at  the  election  were  legal,  and 
each  candidate  voted  for  had  his  name  le- 
gally printed  on  the  ballot.  When  that  is 
the  case,  the  election  must  be  awarded  to 
the  one  receiving  the  majority  or  at  least  a 
plurality  of  the  votes,  unless,  forsooth,  he 
be  ineligible   to  hold  the  office,  or  render 


himself  incapable  of  taking  it  because  of 
the  violation  of  some  reasonable,  regulatory 
statute, 

Under  the  rule  laid  down  in  the  case  of 
Grmstead  v.  Scott,  82  Ky.  88,  the  plaintiff, 
although  incapable  of  taking  the  office  him- 
self, may  contest  the  election  because  of 
the  ineligibility  of  his  opponent,  and  the 
demurrer  to  the  petition  should  have  been 
sustained  in  so  far  as  plaintiff  sought  to 
have  the  office  adjudged  to  him,  but  over- 
ruled in  so  far  as  it  sought  to  deprive  the 
defendant  from  assuming  the  duties  of  the 
office.  The  election  should  have  been  de- 
clared null  and  void,  and  that  a  vacancy 
existed.  No  judgment  should  have  been 
entered  against  the  board  of  canvassers, 
since  it  was  not  a  party  to  the  suit. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  proceed  in  accordance  with  this 
opinion. 
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KENNETH  B.  KENNER 
v. 

MARY  NICE  KENNER. 
(139  Tenn.  211,  201  S.  W.  779.) 

Divorce  —  foreign  decree  —  fraud. 

1.  No  attack  for  fraud  can  be  sustained 
upon  a  foreign  decree  of  divorce,  if  the  one 
obtaining  it  went  to  the  foreign  state  with 
the  bona  ride  purpose  of  making  a  home 
there,  because  he  entertained  at  the  same 

Note.  —  In  the  note  to  Miller  v.  Miller, 
L.R.A.1915D,  852,  under  the  title,  "Charac- 
ter of  residence  essential  to  give  jurisdic- 
tion in  divorce  proceedings,"  are  cited  cases 
sustaining  the  proposition  in  the  first  head- 
note,  to  the  effect  that  a  domicil  which  will 
sustain  jurisdiction  for  divorce  is  not  nega- 
tived by  the  fact  that  plaintiff,  at  the  time 
he  took  up  a  residence  at  the  divorce  forum, 
contemplated  obtaining  a  divorce. 

The  question  of  the  recognition  of  a  di- 
vorce rendered  in  another  state  upon  con- 
structive service  of  process  is  treated  in  the 
note  to  Perkins  v.  Perkins,  L.RA.1917B, 
1032,  and  the  earlier  notes  there  referred  to. 

The  extraterritorial  effect  of  a  judgment 
awarding  the  custody  of  children  upon  di- 
vorce of  parents  is  discussed  in  the  notes  to 
Be  Alderman,  39  L.R.A.  ( N.S. )  988,  and 
Mylius  v.  Cargill,  L.RA.1915B,  154;  and 
see  later  ease,  Milner  v.  Gatlin,  L.R.A. 
1916B,  977. 

On  denial  of  custody  of  child  to  parent, 
for  its  well-being,  see  note  to  Re  Pryse,  41 
L.R.A. (N.S.)  564;  and  later  cases,  Re  Lee, 
45  L.R.A.(N.S.)  91;  Jamison  v.  Gilbert,  47 
L.R.A.(N.S.)  1133;  Focks  v.  Munger,  L.R.A. 
1915E,  1019,  and  Risting  v.  Sparboe,  L.R.A. 
1917E,  S19. 
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time  a  purpose  of  suing  for  divorce  as  soon 

as  a  domicil  was  acquired. 

For  other  cases,  see  Judgment,  IV.  6,  2,  in 

Dig.  1-52  N.  8. 
Writ  —  substituted     service  —  divorce 

proceedings. 

2.  Jurisdiction  of  a  nonresident  defend- 
ant in  a  divorce  proceeding  may  be  obtained 
by  substituted  service  of  process. 

For  other  cases,  see  Writ  and  Process,  IL  a, 
in  Dig.  1-52  N.  8. 

Judgment  —  divorce  —  substituted  serv- 
ice —  effect. 

3.  The  courts  of  a  state  whose  statutes 
provide  for  divorce  against  nonresidents  on 
substituted  service  of  process  should,  on  the 
ground  of  comity,  recognizee  decrees  so  pro- 
cured in  the  courts  of  other  states. 

For  other  cases,  see  Judgment,  III.  b,  2,  in 
Dig.  1-52  N.  8. 

Same  — custody  of  child. 

4.  A  divorce  decree  rendered  on  substi- 
tuted service  of  process  upon  a  nonresident 
defendant,  which  disposes  of  the  custody  of 
the  children  which  are  within  the  jurisdic- 
tion, of  the  court,  is  binding  on  such  de- 
fendant when  the  children  are  temporarily 
brought  into  the  state  of  his  domicil,  even 
though  such  domicil  remains  that  of  the 
children. 

For  other  cases,  see  Judgment,  III.  b,  2,  in 
Dig.  1-52  N.  8. 

Parent    and    child  —  custody  —  relative 
wealth  of  parents. 

5.  That  a  child  would  have  better  pros- 
pects in  the  custody  of  its  father  than  in 
that  of  its  mother,  and  that  the  father  is 
earning  money  while  the  mother  is  not,  are 
not  controlling  factors  in  determining  the 
question  of  custody,  if  all  its  needs  are  sup- 
plied by  members  of  the  mother's  family. 
For  other  cases,  see  Infants,  /.  c,  in  Dig. 

1-52  N.  8. 
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Guardian    and    ward  —  refusal    to    ap- 
point guardian  ad  litem. 

6.'  Refusal  to  appoint  a  guardian  ad  litem 
for  a  child  in  litigation  between  its  parents 
over  its  custody,  to  which  it  is  made  a 
party,  is  not  error  where  its  custodian  is 
before  the  court. 
For  other  cases,  see  Infants.  HI.  in  Dig. 

1-52  N.  8. 

Same  —  guardian  for  minor  wife. 

7.  The  appointment  of  a  guardian  for  a 
minor  wife  who  has  secured  a  divorce  from 
her  husband  is  not  necessary  in  a  proceed- 
ing by  him  to  secure  custody  of  a  child  of 
the  marriage,  which  had  been  awarded  to 
her  by  the  divorce  decree. 

For  other  cases,  see  Infants.  HI.  in  Dig. 
1-62  N.  8. 

Action  —  dismissal  —  effect    on    inter- 
locutory order. 

8.  The  dismissal  by  leave  of  court  of  a 
petition  for  divorce  without  decree  nullifies 
an  interlocutory  order  disposing  of  the  cus- 
tody of  the  children  of  the  marriage. 

For  other  cases,  see  Dismissal  and  Discon- 
tinuance, in  Dig.  1-62  N.  8. 

On  Rehearing. 

Constitutional  law— deprivation  of  cus- 
tody of  child  —  due  process  of  law. 

9.  Depriving  a  parent  of  the  custody  of 
his  child  in  a  divorce  proceeding  without 
service  of  process  upon  him  does  not  uncon- 
stitutionally deprive  him  of  property  with- 
out due  process  of  law,  on  the  theory  that 
the  right  to  custody  is  a  property  right  pro- 
tected by  the  Constitution. 

For  other  oases,  see  Constitutional  Law,  II. 
b,  7,  c,  in  Dig.  1-52  N.  8. 

(February  19,  1918.) 

CROSS  PETITIONS  for  a  writ  of  certi- 
orari to  review  a  decree  of  the  Court 
of  Civil  Appeals  awarding  monthly  custody 
of  their  child  to  each  of  the  parties,  in  a 
suit  to  set  aside  a  divorce  decree  and  to 
secure  custody  of  the  child.  Reversed  and 
decree  dismissing  bill  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  L.  D.  Smith,  C.  W.  Margraves, 
and  S.  F.  Powel,  for  complainant. 

Messrs.  H.  H.  Shelton  and  Harr  A 
Burrow,  for  defendant. 

Neil,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Complainant  and  defendant  were  both 
born  and  reared  in  Hawkins  county,  this 
state.  On  the  23d  of  January,  1913,  they 
went  to  Asheville,  North  Carolina,  and 
were  married,  returning  to  the  home  of 
the  husband's  parent,  where  they  lived 
until  shortly  before  their  separation.  On 
December  12,  1913,  a  girl  child  was  born 
to  them.  Shortly  after  the  birth  of  this 
child,  on  the  20th  of  December,  1913,  they 
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separated.     In  March,   1914,  Mrs.  Kenner 
removed  to  Birmingham,  Alabama,  to  make 
her  home  with  her  brother,  Dr.  C.  M.  Nice, 
who  had  resided  there  for  some  years,  and 
was  engaged  in  the  practice  of  medicine  at 
that  place.     Her  purpose  in  removing  to 
Alabama  was  to  make  that  state  her  future 
home.     She   took   the   child   with   her,   at 
the  time  she  removed  to  Alabama  and  has 
ever    since    retained    it.      The    separation 
was  caused  by  the  cruel  treatment  which 
was  inflicted  by  the  husband  upon  the  wife, 
it   appearing    that   he    committed   violence 
on  her  person,  and  in  other  ways  treated 
her    with    great    indignity.      At    first    she 
took  up  her  residence  at  the  home  of  her 
father  in  Rogersville,  Hawkins  county,  but 
the    attentions    of    her    husband,    against 
whom  she  had  conceived  an   intense   anti- 
pathy on  account  of  his  cruelties  and  indig- 
nities, so  annoyed  her  that  she  resolved  to 
remove  to  Alabama,  with  the  double  pur- 
pose  of   making   her   home   there    and    so 
escaping   her   husband,   and   at  the    same 
time  of  obtaining  a  divorce  from  him  after 
the  requisite  residence  of  one  year  in  Ala- 
bama, according  to  the  laws  of  that  state. 
After  she  had  lived  in  Alabama  one  year, 
she  filed  her  bill  of  divorce  in  the  chancery 
court   of   Jefferson    county   in   that    state. 
Her   husband    remaining   in   Tennessee,    he 
was    proceeded    against    as    a   nonresident, 
and  due  publication  was  made  for  him,  as 
required  by  the  laws  of  Alabama,   and,  in 
addition,  a  copy  of  the  bill  was  mailed  to 
him,  which  he  duly  received.     After   such 
service,  an  order  pro  confesso  was   entered 
against  the  defendant  to  that  bill,  he  hav- 
ing failed  to  enter  his  defense,  and  likewise 
evidence   was   introduced    and   heard    fully 
sustaining  the  bill.     He  went  to  Birming- 
ham, and  employed  counsel  to  watch    the 
proceedings  and  make  report  to  him.     This 
was  done.    He  forbade  the  counsel  to  enter 
his  appearance  in  the  case.     In  due   time 
the  decree  for  divorce  absolute,  in  accord- 
ance with  the  laws  of  Alabama,  was   en- 
tered,  reciting  as  ground  for  divorce   the 
cruelties  and  personal  violence  which   had 
been  inflicted  upon  the  complainant  by  her 
husband.     This  decree  awarded  the  custody 
of   the   child   to   the   mother.     This    child 
was   then   but   a   little   over    a   year    old. 
When  she  was  taken  to  Alabama   by  hex 
mother   she   was   very    small,   even    for    a 
child  of  her  age,  and  was  in  very  delicate 
health.     She  needed  the  constant  attention 
of    a    physician.      Mrs.    Kenner's    brother, 
with  whom  she  lived,  was  a  specialist   in 
children's  diseases,  and  he  bestowed   upon 
the    child    all    needed    medical    attention. 
The  decree  of  the  Alabama  court  of  Jeffer- 
son county  did  not  give  the  husband   any 
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right  to  fee   the   child,   but  lie   went   to 
Alabama  after  the  divorce  had  been  granted, 
and  was  permitted   on  two   occasions,   by 
the  mother,  to  see  the  child.    A  short  time 
after  the  entry  of  the  Alabama  decree  Mrs. 
Kenner  returned  to  Rogersville,  Tennessee, 
to  the  home  of  her  father,  for  the  purpose 
of  making   a  visit,   taking  with   her   the 
child.     The  visit  was  made  principally  on 
account  of  the  health  of  the  child,  the  wife 
entertaining  the  belief,  on  advice,  that  the 
climate  of  East  Tennessee  would  be  better 
for  the  child   at  the   time   the  visit  was 
made.     While   Mrs.    Kenner   was    on   this 
visit  the  complainant,  her  former  husband, 
filed  his  bill  in  the  present  case  for  the 
purpose  of  setting  aside  the  decree  of  the 
Alabama  court,  on  the  ground  that  it  was 
obtained  by  fraud,  and  also  for  the  pur- 
pose of  securing  custody  of  the  child,  or 
at  least  the  opportunity  of  having  custody 
for  a  part  of  the  time.    Chancellor  Haynes, 
before  whom  the  case  was  tried,   after  a 
very  full    consideration    of    it,    and    after 
finding  the  facts  as  we  have  found  them, 
declined  to  give  any  relief  to  the  complain- 
ant, and  dismissed  the  bill.    Thereupon  an 
appeal  was  prayed  and  prosecuted  to  the 
court  of  civil  appeals.     That  court,  while 
expressing  its  view  of   the  facts  contrary 
to  those  we  have  stated,  yet  declined  to 
interfere  with  the  divorce,  but  was  content 
to  decree  to  the  complainant  the  right  to 
see  the   child    at   certain    intervals.     The 
court    directed    that    a    decree    should    be 
entered  containing  the  following  provisions: 
"The  father  and  mother  shall  be  given  the 
monthly    custody,    control    and    society    of 
their  -child.     The  husband   shall   at  other 
times   have   the   right   to   look    after    and 
secure  the  support,  education,  and  welfare 
of  the  child.     Each  party  will  be  required 
to  enter  into  a  bond  of  $5,000  not  to  per- 
manently remove  the  child  from  the  juris- 
diction of  the  chancery  court  of  Hawkins 
county.     While  the  mother  may  take  the 
child   on  a  visit  to  Birmingham,  or  else* 
where,  she  will  not  be  permitted  to  keep 
it  out  of  the  jurisdiction  of  the  courts  of 
this    state    for    a    longer    period    than    a 
month,  and  the  father  will  not  be  allowed 
to   keep    the   child,   until    further    orders, 
without  its  jurisdiction  for  a  longer  period 
than  a  month." 

Both  sides  filed  petitions  for  the  writ  of 
certiorari  to  remove  the  case  from  the 
court  of  civil  appealB  to  this  court. 

Although,  it  is  true,  a  divorce  decree 
procured  in  a  foreign  state,  without  per- 
sonal service  of  process  on  the  defendant 
therein,  the  latter  having  been  made  a 
party  only  by  publication  or  other  substi- 
tuted process,  under  the  foreign  law,  and 
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the  plaintiff  in  such  proceeding  having 
gone  to  the  foreign  jurisdiction  solely  for 
the  purpose  of  instituting  such  litigation, 
may  be  successfully  attacked  by  a  bill  for 
fraud  in  any  other  state  wherein  rights  are 
claimed  under  such  decree  (Gettys  v. 
Gettys,  3  Lea,  260,  31  Am.  Rep.  637; 
Chaney  v.  Bryan,  15  Lea,  589),  yet  such 
attack  cannot  be  sustained  when  it  ap- 
pears, as  in  the  present  case,  that  the 
party  obtaining  the  decree  removed  to  the 
foreign  state  with  the  bona  flde  purpose 
of  making  a  home  in  that  state,  although 
entertaining  at  the  same  time  a  purpose 
to  bring  in  the  latter  state  an  action  for 
divorce,  as  soon  as  a  domicil  therein  could 
be  acquired  (Thorns  v.  King,  95  Tenn. 
60,  31  S.  W.  983;  Colburn  v.  Colburn,  70 
Mich.  647,  649,  38  N.  W.  607;  Hunter  v. 
Hunter,  64  N.  J.  Eq.  277,  281,  53  Atl.  221 ; 
Fosdick  v.  Fosdick,  15  R.  I.  130,  23  Atl. 
140).  Jurisdiction  of  the  person  of  the 
defendant  may  be  acquired  in  the  foreign 
state  by  publication,  or  other  substituted 
service,  although  the  defendant  is,  in  fact, 
a  nonresident.  Thorns  v.  King,  supra; 
Thompson  v.  Thompson,  91  Ala.  591,  11 
L.R.A.  443,  8  So.  419;  Dunham  v.  Dunham, 
162  111.  589,  35  L.R.A.  70,  44  N.  E.  841. 
And  this  applies  to  either  spouse,  although 
the  other  has  never  been  in  the  Btate  where 
the  suit  is  brought;  and  on  such  service  a 
decree  can  be  obtained  which  should  be 
respected  in  another  jurisdiction.  9  R.  C. 
L.  Divorce,  §  336;  Thompson  v.  Thompson, 
and  Dunham  v.  Dunham,  supra;  Gordon  v. 
Munn,  87  Kan.  624,  125  Pac.  1,  Ann.  Cas. 
1914A,  783;  Benton's  Succession,  59  L.R.A. 
135,  and  note  on  page  146,  second  col.  K1f  3 
et  seq.  and  pages  148,  149,  and  pages  167 
and  168  (106  La.  494,  31  So.  123) ;  Felt  v. 
Felt,  59  N.  J.  Eq.  606,  47  L.R.A.  546,  83 
Am.  St.  Rep.  612,  45  Atl.  105,  49  AtL  1071; 
Bidwell  v.  Bidwell,  139  N.  C.  402,  2  L.R.A. 
(N.S.)  324,  329,  330,  111  Am.  St.  Rep.  797, 
803,  52  S.  E.  55.  And  see  Gheever  v. 
Wilson,  9  Wall.  108,  19  L.  ed.  604;  Cheely 
v.  Clayton,  110  U.  S.  701,  28  L.  ed.  298, 
4  Sup.  Ct.  Rep.  328;  notes  to  53  Am.  St. 
Rep.  183;  94  Am.  St.  Rep.  554;  16  L.R.A. 
499,  and  5  Ann.  Cas.  28.  The  effect  of 
such  a  decree,  in  a  state  that  chooses  to 
recognize  it,  is  to  free'  both  spouses  from 
the  bonds  of  matrimony  previously  binding 
them.  9  R.  C.  L.  p.  508,  §  330,  note  14. 
But  it  is  optional  with  each  state  to 
accord  recognition,  or  to  refuse  it,  since 
a  refusal  has  been  held,  by  the  highest 
authority,  not  to  violate  the  full  faith  and 
credit  clause  of  the  Federal  Constitution. 
Haddock  v.  Haddock,  201  U.  S.  562,  50  L. 
ed.  867,  26  Sup.  Ct  Rep.  525,  5  Ann.  Cas. 
1.    That  is,  the  courts  of  the  several  states 
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may  still  recognize  such  foreign  decrees  on 
the  ground  of  comity,  as  suggested  in  the 
case  just  cited.  And  see  Howard  v.  Strode, 
242  Ma  210,  146  S.  W.  792,  Ann.  Cas. 
1913C,  1067;  Felt  v.  Felt,  59  N.  J.  Eq.  606, 
47  L.R.A.  546,  83  Am.  St.  Rep.  612,  45  Atl. 
105,  49  Atl.  1071;  Buckley  v.  Buckley,  50 
Wash.  213,  126  Am.  St.  Rep.  900,  90*7,  96 
Pac.  1079  j  Joyner  v.  Joyner,  18  L.R.A. 
(N.S.)  647,  and  note  (131  Ga.  217,  127  Am. 
St.  Rep.  220,  62  S.  E.  182).  The  fact  that 
the  state  in  which  recognition  is  sought 
provides  by  its  own  laws  (as  in  Shannon's 
Code,  Tenn.  §§  4203,  4207),  for  the  render- 
ing of  such  decrees  in  favor  of  a  resident 
against  a  nonresident  on  publication,  indi- 
cates the  duty  of  according  validity,  on 
the  ground  of  comity,  to  similar  action  in 
other  states,  where  there  is  no  material 
evidence  of  unfairness,  and  the  proceedings 
are  not  open  to  an  attack  for  fraud,  as 
previously  explained.  Joyner  v.  Joyner, 
supra.  In  our  own  state,  in  a  rather  recent 
case,  this  policy  has  been  declared.  Ton- 
cray  v.  Toncray,  123  Tenn.  476,  491,  492, 
34  L.R.A.(N.S.)  1106,  131  S.  W.  977,  Ann. 
Cas.   1912C,  284. 

Should  such  foreign  decree  be  accorded 
binding  force,  when  it  purports  to  deter- 
mine the  right  of  custody  of  the  children 
of  the  marriage,  when  such  children  were 
in  the  foreign  state,  in  the  custody  of 
the  plaintiff  therein,  where  the  suit  was 
brought,  and  where  the  decree  was  pro- 
nounced, or  should  the  defendant  in  that 
suit,  aside  from  grounds  of  fraud,  be  per- 
mitted to  reopen  the  question,  on  such  child 
or  children  being  brought  into  the  residence 
state  of  such  defendant,  for  a  temporary 
purpose,  as  for  a  visit? 

We  are  of  the  opinion  that,  under  the 
circumstances  stated  in  the  question,  the 
decree  should  be  held  binding  on  the  parties 
thereto.  Where  the  father  loses  custody 
of  his  infant  children,  and  their  disposition 
is  brought  before  a  competent  court  for 
determination  of  the  question,  the  primary 
inquiry  concerns  the  welfare  of  the  children, 
not  the  technical  legal  right  of  the  father 
to  their  possession,  to  use  them  at  once,  or 
at  some  future  day,  when  grown  older,  for 
the  benefit  of  their  services;  and  this  is 
emphatically  true  When  the  person  who 
invokes  the  aid  of  the  court  is  the  mother 
of  the  children,  and  a  worthy  woman. 
State  ex  rel.  Paine  v.  Paine,  4  Humph.  523; 
and  see  Ward  v.  Roper,  7  Humph,  Ill; 
Gardenhire  v.  Hinds,  1  Head,  403;  State 
ex  reL  Bethell  v.  Kilvington,  100  Tenn. 
227,  41  L.R.A.  284,  45  S.  W.  433 ;  Baskette 
v.  Streight,  106  Tenn.  549,  62  S.  W.  142. 
State  ex  rel.  Paine  v.  Paine,  just  cited,  is 
our  leading  case  on  the  subject,  and  has 


been  consistently  followed.  The  report  of 
the  case  is  accompanied  by  full  briefs  of 
very  able  counsel,  and  the  opinion  was 
prepared  by  one  of  our  ablest  judges.  Ita 
just,  elevated,  and  humane  sentiments  must 
find  response  in  the  bosom  of  every  right- 
thinking  man.  The  dominant  thought  is 
that  children  are  not  chattels,  but  intelli- 
gent and  moral  beings,  and  that,  as  such,, 
their  welfare  and  their  happiness  is  a 
matter  of  first  consideration.  And  see  Re 
Alderman,  157  N.  C.  507,  39  L.R.A.(N.S.) 
988,  73  S.  E.  126,  and  authorities  cited; 
Seeley  v.  Seeley,  30  App.  D,  C.  191,  12 
Ann.  Cas.  1058;  Re  Bort,  25  Kan.  308,  37 
Am.  Rep.  255. 

The  case  presented  to  the  chancellor    in 
Alabama  was  that  of  a  mother  who    had 
been  grossly  abused  by  her  husband,    and 
of   a  girl  child  leas  than   two  years    old, 
delicate,  weak,  sickly,  in  the  custody  of  hex 
mother,  and  constantly  needing  and  receiv- 
ing the  loving  care  of  that  mother.      The 
disposition   of   this   child   was   an   integral 
part    of    the    case,    practically    inseparable 
from   it,  and  so  calling  for  the  judgment 
of  the  chancellor  thereon.     Wills  v.  Wills, 
104   Tenn.    382,   389,   390,   58   S.   W.    301. 
Who    can    say    that   a   different   judgment 
should    have    been    rendered,    even    if    the 
father  of  the  child  had  been  present,   and 
had  offered  the  most  strenuous  opposition  f 
But  it  is  suggested  the  father  should    be 
permitted  to  see  the  child  on  proper  occa- 
sions; that  this  should  be  accorded  him  as 
a  matter  of  right,  by  the  court,  not  as   a 
voluntary  concession  by  the  mother.     This 
is  a  matter  for  the  Alabama  court.     That 
court,    on    being    applied    to,    would      no 
doubt,  even  now,  make  a  suitable  order  on 
the  subject;   such  power  being  held  essen- 
tially in  reserve  by  all  courts  in  such  cases. 
Hoffman  v.  Hoffman,  15  Ohio  St.  427,  434, 
435;  Neil  v.  Neil,  38  Ohio  St.  558;   Miner 
v.  Miner,   11   111.   43,  49,  50;   Williams    v. 
Williams,  13  Ind.  623,  528;  Stone  v.  Stone, 
158  Ind.  628,  64  N.  E.  86;  Morrill  v.  Mor- 
rill, 83   Conn.   479,   484,   77  Atl.   1.      And 
see  Neville  v.  Reed,  134  Ala.  317,  92  Am. 
St.  Rep.  35,  32  So.  659;  Green  v.  Campbell, 
36   W.   Va.   698,  29  Am.   St.  Rep.  843,    14 
S.  E.  212.    But  such  an  order  as  the  learned 
court  of  civil  appeals  directed  to  be  entered 
in   the   present   case  would  virtually   deny 
the  child's  mother  the  right  to  retain   her 
home   in   Alabama,   since   it  would   compel 
her   to   return   to   Tennessee  every   month, 
so  that  the  child's  father  might  have   the 
opportunity  of  seeing  the  child  that  often. 

Other  jurisdictions  are  in  accord.  The 
determining  fact  seems  to  be  that  the 
child  was  in  the  foreign  state  in  the  cus- 
tody of  the  parent  who  had  there  acquired 
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a  domicile,  and  was  there  suing  for  divorce, 
at  the  time  court  passed  its  decree.  Wake- 
field v.  Ives,  35  Iowa,  238;  Kline  v.  Kline, 
57  Iowa,  386,  42  Am.  Rep.  47,  10  N.  W. 
325;  Rodgers  v.  Rodgers,  56  Kan.  483,  43 
Pac  779;  Seeley  v.  Seeley,  30  App.  D.  0. 
191,  12  Ann.  Caa.  1058.  Where  the  child 
is  within  the  local  jurisdiction  the  court 
has  the  power  to  award  its  custody  to  the 
one  parent  or  the  other;  when  it  is  not 
within  that  jurisdiction,  no  such  power 
exists.    Cases  supra. 

We  are  of  the  opinion  that,  aB  between 
the  parents,  parties  to  the  litigation,  the 
decree  of  the  foreign  court  awarding  the 
custody  of  the  children  is  res  ad  judicata, 
subject,  as  between  those  parties,  to  modi- 
fication only  by  the  court  that  granted  the 
decree.      Hammond   v.    Hammond,   90  Ga. 
527,  16  S.    £.    266;    Wilson  v.  Elliott,  96 
Tex.  472,  97  Am.   St.  Rep.  928,  73  S.  W. 
946,  32  Tex.  Civ.  App.  483,  75  S.  W.  368; 
Hardin  v.  Hardin,   168  Ind.  352,  81  N.  B. 
60;  Bennett  v.  Bennett,  Deady,  299,  Fed. 
Cas.  No.   1318.      However,   we  think   this 
doctrine    should    be    understood    with   the 
qualification  that,   in  case  of  the  removal 
of  the  child  to  another  state,  even  within 
the  custody  of  the  parent  to  whom  that 
custody  had  been  awarded  by  the  foreign 
decree  of  divorce,  the  courts  of  the  state 
to  which  the  removal    has    been    effected 
will  have  the  power,  on  a  change  of  cir- 
cumstances showing   such   course  essentia] 
to  the  best  interests  of  the  child,  to  make 
a  new  disposition  of  the  child.     People  ex 
rel  Hickey  v.  Hickey,  86  111.  App.  20;   Re 
Bort  and  Re   Alderman,  supra.      And   see 
Wilson  v.  Elliott,  96  Tex.  472,  97  Am.  St. 
Rep.  928,  73  8.  W.  946,  32  Tex.  Civ.  App. 
483,  76   a   W.   368;    Neville  v.   Reed,    134 
Ala.  317,  92  Am.  St.  Rep.  35,  32  So.  659; 
Green  v.  Campbell,  36  W.  Va.  698,  29  Am. 
St.    Rep.    843,    U    S.    E.    212;    Everitt    v. 
Everitt,  29  Ind.  App.  608,  94  Am.  St.  Rep. 
276,  64  N.  E.  892. 

There  is  nothing  in  the  present  case  to 
show  that  it  would  be  to  the  interest  of 
the  child  to  change  its  custody.  Such 
good  reason  is  not  found  in  the  fact  that 
the  father  of  the  complainant  is  richer 
than  the  father  of  the  defendant,  and  on 
that  ground  the  expectations  of  the  for- 
mer greater.  Nor  is  it  a  good  reason  that 
the  father  is  earning  money,  and  the 
mother  is  not;  it  appearing  that  the  lat- 
ter, through  the  very  competent  aid  of  her 
father  and  brother,  is  furnishing,  and  may 
be  expected  to  furnish  indefinitely,  any 
needed  care  and  comfort  for  the  child. 
Moreover,  it  would  require  a  very  strong 
and  urgent  case  to  justify  any  court  in  in- 
terfering   during    the    brief    visit    of    the 
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mother  and  child  to  a  point  outside  of 
their  home  state. 

In  opposition  to  the  conclusion  we  have 
reached,  it  is  urged  that  the  domicil  of  an 
infant  is  that  of  its  father;  that  the  child 
is  incapable  of  assenting  to  a  change; 
therefore  that  there  can  be  no  legal  change 
of  domicil,  where  the  father  has  not  con- 
sented; ergo,  when  the  child,  after  any  at- 
tempted change,  happens  '  to  be  found 
within  the  jurisdiction  where  the  father 
resides,  the  latter  can  appeal  to  a  court 
to  restore  his  possession,  and  that  this 
restoration  the  court  is  bound  to  grant  as 
a  matter  of  right,  regardless  of  the  fact 
that  another  court,  having  jurisdiction  of 
the  mother,  who  had  the  actual  custody  of 
the  child  at  the  place  of  the  forum,  had, 
in.  a  divorce  suit  between  the  father  and 
mother,  to  which  the  former  was  duly 
made  a  party,  under  forms  and  by  process 
recognized  by  law  as  binding  on  him,  by 
its  decree  awarded  custody  of  the  child  to 
the  mother.  It  is  a  non  sequitur.  The 
domicil  of  an  infant  is  frequently  of  im- 
portance where  its  property  rights  are 
involved  (Allen  v.  Thomason,  11  Humph. 
636,  54  Am.  Dec.  55;  Farrow  v.  Farrow,  13 
Lea,  120,  124),  but  the  question  is  unim- 
portant in  divorce  cases,  as  is  clearly  in- 
ferable from  the  authorities  cited,  to  the 
effect  that  when  the  father  has  lost  cus- 
tody, the  court,  finding  the  custody  actu- 
ally with  the  mother,  will  not,  in  a  di- 
vorce suit  between  the  parents  (although 
the  father  be  a  nonresident),  be  controlled 
by  the  father's  legal  right  to  the  custody, 
but  solely  by  what  is  deemed  to  be  to  the 
best  interests  of  the  child,  and  will  dis- 
pose of  its  future  accordingly. 

The  child  was  made  a  party  to  the 
present  litigation  by  an  amended  bill.  It 
is  said  Chancellor  Haynes  committed  error 
in  refusing  to  appoint  a  guardian  ad  litem 
for  her,  on  complainant's  application.  This 
was  no  error,  since  the  child  was  not  a 
proper  party,  and  was  at  most  only  a 
nominal  party;  the  mother,  its  custodian, 
being  before  the  court. 

It  is  said  the  defendant  herself,  being 
a  minor  when  this  action  was  tried,  should 
have  had  a  guardian  appointed  to  defend 
for  her,  pursuant  to  complainant's  appli- 
cation for  such  appointment.  This  is  like- 
wise a  mistaken  view.  She  needed  no 
guardian  to  effect  the  contract  of  mar- 
riage, nor  yet  to  escape  its  bond.  Still  less 
did  she  need  one  to  defend  the  rights  she 
acquired  under  the  decree  that  freed  her. 
The  court  itself  can  protect  personal  rights 
of  the  nature  here  involved,  without  the 
aid  of  a  guardian.  At  all  events,  since 
these  rights  will  be  fully  protected  by  the 
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decree  which  we  shall  order,  no  harm  is 
done,  and  the  error,  if  any,  is  wholly  with- 
out effect. 

It  is  insisted  that  the  custody  of  the 
child  was  disposed  of  between  the  present 
parties,  in  a  former  divorce  suit  between 
them  in  Hawkins  county,  this  state.  That 
action  was  brought  by  the  wife  in  the 
chancery  court  of  Hawkins  county,  but 
was  dismissed  by  her,  on  her  own  motion, 
before  final  decree,  by  leave  of  the  court. 
While  the  suit  was  pending,  an  interlocu- 
tory order  was  made  concerning  the  tem- 
porary custody  of  the  child,  dividing  it 
between  the  parents.  That  tentative  liti- 
gation can  have  no  effect  upon  the  present 
controversy.  When  the  bill  was  dismissed 
the  interlocutory  order  went  out  with  it. 
This  is  true  as  a  matter  of  principle,  since 
there  can  be  no  res  ad  judicata  without  a 
final  decree.  But  the  exact  point  has  been 
already  ruled,  as  we  here  decide  it  in 
Thorns  v.  King,  95  Tenn.  60,  31  S.  W.  983 

The  result  is  the  decree  of  the  Court  of 
Civil  Appeals  must  be  reversed,  and  that 
of  the  Chancellor  dismissing  the  bill  must 
be  affirmed,  with  costs. 

A  petition  for  rehearing  having  been  filed, 
Nell,  Ch.  J.,  on  April  11,  1918,  handed 
down  the  following  additional  opinion  (139 
Tenn.  700,  202  S.  W.  723)  : 

The  point  chiefly  stressed  is  that  by  the 
decree  in  the  Alabama  suit  the  complain- 
ant was  deprived  of  his  property  without 
due  process  of  law,  in  violation  of  the  14th 
Amendment  to  the  Federal  Constitution,  in 
that  by  it  he  was  deprived  of  the  services 
of  his  child,  without  having  been  made  a 
party  by  personal  service  of  process. 

The  contention,  although  put  forward 
with  the  utmost  seriousness,  has  neverthe- 
less an  element  of  unconscious  humor;  for 
it  is  impossible  to  perceive  how  a  girl 
baby,  less  than  two  years  old,  can  perform 
any  services  of  pecuniary  value. 

The  real  ground  depended  on,  we  as- 
Rume,  is  that  the  complainant,  by  the  de- 
privation of  present  custody,  has  lost  the 
possibility  of  enjoying  future  services, 
when  the  child  shall  have  grown  old  enough 
to  render  any,  in  case  it  shall  live  so  long. 
But,  as  pointed  out  in  the  original  opinion, 
there  is  not  necessarily  any  permanent  de- 
privation, even  of  custody,  since  the  power 
to  change  the  custody  remains  in  the  Ala- 
bama court,  whenever  it  shall  deem  the 
interests  of  the  child  require  such  change. 

Is  the  right  of  custody,  aside  from  the 
child's  ability  or  inability  to  perform  ser- 
vices, such  a  property  right  as  the  14th 
Amendment  was  designed  to  protect?  It 
is  not  a  right  of  property.     Barry  v.  Mer- 


cien,  5  How.  103,  120,  12  L.  ed.  70,  78;  De 
Krafft  v.  Barney,  2  Black,  704,  714,  17  L. 
ed.  350,  362.  The  father  is  the  natural 
guardian,  but  for  nurture  only.  Differ- 
ently phrased,  he  is  a  trustee  for  the  child, 
to  protect,  and  rear,  and  train  it  for  the 
duties  of  life.  Incidentally,  arising  out  of 
the  duty  of  nurture,  maintenance,  and  edu- 
cation, he  is  entitled  to  its  reasonable  ser- 
vices.' McKelvey  v.  McKelvey,  111  Tenn- 
388,  64  L.R.A.  991,  102  Am.  St.  Rep.  787, 
77  S.  W.  664,  1  Ann.  Cas.  130.  But  he 
has  no  property  right  in  the  child.  He 
cannot  compel  it  to  do  service  for  another. 
Respublica  v.  Keppele,  2  Dall.  198,  1  L. 
ed.  347.  The  cases  of  Cloud  v.  Hamilton, 
11  Humph.  104,  53  Am.  Dec.  778,  and  Ten- 
nessee Mfg.  Co.  v.  James,  91  Tenn.  154,  15 
L.R.A.  211,  30  Am.  St.  Rep.  865,  18  S.  W. 
262,  are  not  opposing  authorities.  In  these 
cases  there  was  no  involuntary  servitude 
enforced  upon  the  child.  Nor  do  we  think 
such  servitude  is  approved  in  Stewart  v. 
Rickets,  2  Humph.  151  And  see  String- 
field  v.  Heiskell,  2  Yerg.  546.  These  were 
cases  arising  on  apprenticeship,  however,  in 
which  institution,  perhaps  it  may  be  said, 
a  schooling  for  the  child  is  provided.  How- 
ever, it  is  to  be  noted  that  the  sections  of 
the  Code,  enacted  after  the  decision  in 
Stewart  v.  Rickets,  purporting  to  deal  with 
the  whole  subject,  make  no  provision  for 
the  binding  of  a  child  to  apprenticeship  by 
the  father.  Shannon's  Code,  Thompson's 
ed.  S§  4321-4336.  If  any  service  for  an- 
other be  in  fact  performed  by  a  child,  if 
there  be  no  emancipation  of  the  child,  the 
compensation  belongs  to  the  father.  Burke 
v.  Ellis,  105  Tenn.  702,  710,  68  S.  W.  855. 
It  is  also  true  that,  if  the  father  be  un- 
lawfully deprived  of  custody,  he  may,  after 
a  judgment  of  restoration,  obtain  compen- 
sation for  the  reasonable  value  of  the 
child's  services  during  such  unlawful  re- 
straint. It  is  also  true  that,  where  the 
child,  in  the  father's  custody,  is  wrongfully 
injured  by  another,  the  father  may  enforce 
against  such  wrongdoer  his  demand  for 
the  reasonable  value  of  the  child's  services 
during  the  disablement.  But  this  right  is 
dependent  upon  the  right  of  actual  cus- 
tody. If  he  has  lost  the  custody,  and  is 
compelled  to  seek  the  aid  of  a  cot*rt  to  re- 
gain it,  the  question  will  be  decided  with 
a  view  to  the  best  interests  of  the  child. 
The  matter  of  custody  is  the  real  right  in- 
volved in  such  cases,  and  not  the  depend- 
ent or  incidental  right  to  services.  But, 
as  stated,  the  right  to  the  custody  of  * 
child  is  not  a  property  right,  nor  a  right 
to 'the  custody  or  control  of  property.  If 
property,  it  could  not  be  taken  without 
compensation.     Yet  all  will  agree  that  the 
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father,  by  the  judgment  ©I  a  court,  may 
be  lawfully  deprived  of  the  custody  of  his 
child,  without  any  compensation.  The  cus- 
tody may  be  confided  to  the  mother,  where 
the  married  pair  axe  living  apart,  or.  in 
disposing  of  a  divorce  suit  between  them, 
or  to  a  grandfather  or  grandmother,  or 
even  conferred  upon  a  stranger,  if  such 
coarse  be  demanded  by  the  child's  welfare. 
This  is  frequently  done  under  Juvenile 
Court  Acts.  What  has  been  said  indicates, 
as  we  think  soundly  and  truly,  how  foreign 
to  the  relation  is  any  idea  or  theory  of 
property  in  the  child. 

Indeed,  the  controversy  arises  solely  out 
of  the  domestic  relation.     These  matters 
are  regulated    by   the  states,  not   by .  the 
Federal   government.       (Ex   parte  Burrus, 
136  U.  S.  586,  34  L.  ed.  500,  10  Sup.  Ct. 
Rep.  850) ;  and  they  are  regulated  not  on 
any  theory   of   property,  but  rest,   funda- 
mentally, on  the  inherent  police  power  of 
each  of  the  states.     It  is  true  that  domes- 
tie  relations  may  occasionally  fall  within 
the  sweep  of  Federal  power,  but  only  be- 
cause, as  in  the  case  of  Haddock  v    Had- 
dock, 201  U.  S.  562,  50  U  ed.  867,  26  Sup. 
Ct.  Rep.  525,  6   Ann.  Cas.   1,  cited  in  the 
original    opinion,    a   judgment   of    a   state 
court  in  respect  thereof  raises  a  question 
under  the  Federal  Constitution  or  laws. 

In  addition,  it  clearly  appears,  as  stated 
in  the  original  opinion,  that  the  child  was 
taken  to  Alabama  by  its  mother,  and  kept 
there  by  her  during  the  whole  time  she 
was  acquiring  her  domicil   in  that  state. 
When  the  divorce  bill  was  filed,  after  the 
acquisition  of  domicil,  the  child  was  still 
in  Alabama,  and  this  fact  was  brought  to 
the  attention  of  the  Alabama  court  in  the 
bill    which    she    filed,    and    in    which    she 
prayed  that  its  custody  be  decreed  to  herT 
The  child  was  thus  under  the  jurisdiction 
of  that  court,  and  of  no  other,  just  as  com- 
pletely as  would  be  the  property  of  a  non- 
resident found  within  the  jurisdiction,  and 
brought  within  the  control  of  the  court  bv 
attachment,  as  was   done   in   the   case   of 
Pennington  v.  Fourth  Nat.  Bank,  243  U.  S. 
260,  61  L.  ed.  713,  L.R.A.1917F,   1159,  37 
Sup.  Ct.  Rep.  282,  in  which  a  judgment  for 
alimony   was   sustained,   to  the  extent   of 
the  property  attached,  against  a  nonresi- 
dent of  the  state,  brought  in  only  by  sub- 
stituted service.    There  is  no  means  of  at- 
taching a  child,  but  when  the  mother  has 
personal  custody  of  it,  and  brings  the  mat- 
ter to  the  attention  of  the  court  in  her 
divorce  bill,  and  asks  that  its  custody   be 
decreed  to  her,  the  control  of  the  child  is 
a*  truly  placed  with  the  court  as  is  that 
of  property  attached  in  such  a  suit  to  se- 
cure alimony.      We  have,  in  the   original 


opinion,  cited  several  eases  from  the  state 
supreme  courts  holding  that,  where  chil- 
dren are  with  the  mother  in  the  state 
where  her  bill  is  filed,  the  courts  of  that 
state  have  jurisdiction  to  make  a  decree 
concerning  the  custody  of  the  children. 
Counsel  for  the  petitioner  frankly  admit 
they  have  not  been  able  to  find  any  cases 
to  the  contrary.  There  are  many  cases 
that  hold  the  power  does  not  exist  where 
the  children  are  not  at  the  time  within 
the  state.  The  exception  confirms  the  rule. 
In  the  California  case,  De  la  Montanya  v. 
De  la  Montanya,  112  Cal.  101,  32  L.R.A. 
82,  91,  63  Am.  St.  Rep.  165,  44  Pac.  345, 
cited  in  the  petition,  it  appears  the  chil- 
dren were  not  within  the  jurisdiction  when 
the  decree  of  the  lower  court  was  pro- 
nounced, having  been  removed  by  their 
father,  against  whom  personal  service  had 
not  been  obtained.  The  general  observa- 
tions made  in  that  case  by  the  judge  de- 
livering the  opinion  are  without  persuasive 
authority  in  the  present  controversy. 

In  conclusion  we  may  add,  as  intimated 
in  the  original  opinion,  not  only  that  the 
Alabama  court  acted  for  the  best  interests 
of  the  child,  but  we  now  hold,  under  the 
facts  presented  in  this  record,  that  it 
would  not,  at  this  time,  be  to  the  child's 
interest  to  deliver  its  custody  to  its  father. 
It  is  less  than  two  years  old,  is  a  girl,  is 
in  delicate  health,  and  needs  the  care  of 
its  mother.  We  do  not  doubt  the  affection 
of  the  father,  or  forget  his  evident  grief 
over  having  lost  control  of  his  child,  but 
his  claim  to  sympathetic  consideration  is 
much  enfeebled  by  the  fact  that,  while  be 
had  the  opportunity  of  defending  himself 
against  the  charges  of  cruelty  made  by  his 
wife  in  her  bill,  having  received  a  copy  of 
the  bill  mailed  to  him,  and  having  actu- 
ally employed  counsel  in  Birmingham  to 
watch  the  progress  of  the  case,  he  would 
not  defend  himself,  forbade  his  counsel  to 
enter  his  appearance,  and  was  content  to 
shield  himself  behind  the  fact  that  he  was 
not  technically  served  within  the  stat«  of 
Alabama,  thus  maneuvering  for  position 
or  advantage  in  some  future  anticipated 
litigation. 

But  we  have  not  treated  the  right  he 
thuB  reserved  as  based  on  a  barren  techni- 
cality. We  recognize  his  privilege,  under 
the  Federal  Constitution,  to  so  conduct  his 
controversy  with  the  lady  who  was  then 
his  wife.  But  giving  him  the  benefit  of 
every  advantage  he  thus  reserved,  we  are 
of  the  opinion  that  his  claims  put  forward 
in  the  present  litigation  are  without  any 
foundation  in  law. 

There  is  no  merit  in  the  petition,  and  it 
must  be  overruled. 
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SOUTHERN  IRON  &  EQUIPMENT  COM- 
PANY, Appt., 
v. 

W.  H.  VAUGHAN. 

(—  Ala.  — ,  78  So.  212.) 

Specific  performance  —  contract  to  sell 
rails  — inability  to  procure  elsewhere. 

Specific  performance  will  not  be  decreed 
of  a  contract  to  sell  irou  rails  for  which  the 
purchaser  has  negotiated  a  resale,  although, 
by  reason  of  market  conditions,  such  rails 
cannot  be  procured  elsewhere  and  the  pur- 
chaser alleges  that  the  seller's  failure  to 
perform  will  cause  irreparable  injury,  since 
an  award  of  damages  will  afford  full  relief. 
For  other  cases,  see  Specific  Performance, 

/.  d,  in  Dig.  1-32  N.  S. 

(Gardner,  J.,  dissents.) 
(January  24,  1918.) 

APPEAL  by  plaintiff  from  a  decree  of 
the  Circuit  Court  for  Montgomery 
County  in  favor  of  defendant  in  a  suit  to 
compel  specific  performance  of  a  contract 
to  sell  railway  rails.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Weil,  Stakely,  &  Vardaman, 
for  appellant: 

Courts  of  equity  do  not  decline  to  en- 
force specific  performance  of  contracts  re- 
lating to  personal  property  because  of  any 
distinction  between  realty  and  personalty, 
but  because,  as  a  rule,  there  is  a  plain, 
adequate,  and  complete  remedy  at  law  for 
the  breach  of  a  contract  calling  for  the 
sale  of  personalty. 

Brown  v.  Van  Winkle  Gin  &  Mach. 
Works,  141  Ala.  580,  6  L.R.A.(N.S.)  585, 
39  So.  243;  Omaha  Lumber  Co.  v.  Co- 
operative Invest.  Co.  55  Colo.  271,  133  Pac. 
1112;  Adams  v.  Messinger,  147  Mass.  185, 
9  Am.  St.  Rep.  679,  17  N.  E.  491. 

Where  goods  of  special  value  have  been 
sold  and  there  are  no  similar  goods  in  the 
market,  a  contract  for  the  delivery  of  them 
will  be  specifically  enforced. 

Lewman  v.  Ogden  Bros.  143  Ala.  351,  42 
So.  102,  5  Ann.  Cas.  268. 

Equity  will  decree  the  specific  perform- 
ance of  a  contract  relating  to  the  sale  of 
personalty  where  the  articles  sold  are  not 
procurable  in  the  market  and  the  market 
price  of  the  chattels  cannot  be  ascertained. 

Moses  v.  Scott,  84  Ala.  608,  4  So.  742;' 
Cole  v.  Cole  Realty  Co.  169  Mich.  347,  135 

Note.  —  As  to  specific  performance  of  con- 
tracts in  relation  to  personal  •  property,  see 
annotation  following  this  case,  post,  597, 
and  references  therein  to  annotations  on 
related  questions. 


N.  W.  329;  Eckley  v.  Daniel,  193  Fed. 
279;  Gilfallan  y.  Gilfallan,  168  Cal.  23, 
141  Pac.  623,  Ann.  Cas.  1915D,  784;  Mor- 
gan t.  Bartlett,  75  W.  Va.  293,  L.RJL 
1915D,  300,  83  8.  E.  1001;  Whiting  v.  En- 
terprise Land  &  Sheep  Co.  265  Mo.  374, 
177  S.  W.  589;  Butler  v.  Wright,  186 
N.  Y.  259,  78  N.  E.  1002;  Safford  v.  Bar- 
ber,  74  N.  J.  Eq.  352,  70  Atl.  371;  Turley 
v.  Thomas,  31  Nev.  181,  185  Am.  St.  Rep. 
667,  101  Pac.  568;  Lewman  v.  Ogden  Bros. 
5  Ann.  Cas.  269,  note;  O'Donnell  v.  Cham- 
berlain, 10  Ann.  Cas.  935,  note;  Hapgood 
v.  Rosenstock,  23  Blatchf.  95,  23  Fed.  86; 
Adams  v.  Messinger,  147  Mass.  185,  9  Am. 
St.  Rep.  679,  17  N.  E.  491. 

The  doctrine  of  "mutuality  of  remedy" 
presents  no  defense  to  this  suit. 

First  Nat.  Bank  v.  Corporation  Securi- 
ties Co.  128  Minn.  341,  150  N.  W.  1084; 
Eckstein  v.  Downing,  64  N.  H.  248,  10  Am. 
St.  Rep.  404,  9  Atl.  626;  36  Cye.  622,  623; 
Doherty  v.  Rice,  186  Fed.  204. 

Messrs.  Hill,  Hill,  Whiting,  A  Stern 
and  W.  A.  Jordan,  for  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the 
court: 

The  suit,  which  was  by  appellant  as 
complainant  below,  was  to  restrain  appel- 
lee (respondent)  from  making  disposition 
to  others  than  complainant  of  certain  rail- 
road material  alleged  to  have  been  there- 
tofore purchased  by  complainant  from  re- 
spondent; and  it  is  prayed  in  the  bill  that, 
upon  final  hearing,  a  decree  be  entered 
directing  specific  performance  of  the  con- 
tract on  the  part  of  respondent.  The  bill 
does  not  aver  the  insolvency  of  the  re- 
spondent. The  court  is  sought  to  be  given 
jurisdiction  of  such  matter  by  the  aver- 
ment "that  the  nature  of  the  contract  now 
existing  between  it  and  the  respondent  is 
such  that  by  a  breach  thereof  by  the  re- 
spondent your  orator  will  have  no  com- 
plete and  adequate  remedy  at  law,  and  if 
such  a  breach  thereof  is  permitted,  it  will 
suffer  great  and  irreparable  injury  thereby. 
Your  orator  avers  that  the  kind  and  char- 
acter of  rails  sold  by  the  respondent  to 
your  orator  cannot  be  procured  by  your 
orator  in  the  open  market,  and,  despite 
diligent  efforts,  your  orator  has  not  been 
able  to  procure  them  from  any  other 
source;  that  the  market  value  of  said  rail* 
cannot  be  ascertained;  that  if  a  breach  of 
said  contract  is  permitted,  there  will  be 
no  way  to  ascertain  readily  and  completely 
and  adequately  the  amount  or  extent  to 
which  your  orator  has  been  damaged;  that 
your  orator  has  sold  the  identical  rails 
which  it  bought  under  its  contracts  afore- 
said from  the  respondent  to  L*.   B.  Foster 
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Company,  of  Pittsburgh,  Pennsylvania,  and 
said  Foster  Company  are  demanding  of 
your  orator  a  fulfilment  of  their  contract 
with  your  orator,  and  the  delivery  of  said 
rails ;  that  if  your  orator  does  not  secure 
the  said  rails  from  the  respondent  in  order 
to  make  delivery  of  the  same  in  accord- 
ance with  its  contract  with  said  Foster 
Company,  your  orator  will  be  unable  to 
carry  out  its  contract  with  the  said  Fos- 
ter Company,  and  will  be  irreparably  dam- 
ped." 

J  he  general  rules  obtaining  for  specific 
performance  are  that  "equity  will  not,  in 
general,  decree  the  specific  performance  of 
contracts      concerning     chattels,      because 
their  money    value   recovered   as   damages 
will  enable  the  party  to  purchase  others  in 
the    market    of    like    kind    and    quality. 
Where,   however,   particular   chattels   have 
some  special  value  to  the  owner  over  and 
above    any    pecuniary    estimate, — pretium 
affect ionis — and    where    they    are    unique, 
rare,  and  incapable  of  being  reproduced  by 
money  damages,  equity  will  decree  a  spe- 
cific delivery  of  them  to  their  owner,  and 
the  specific  performance  of  contracts  con- 
cerning them."     [6  Pom.  Eq.  Jur.   f  748.] 
For  example,  paintings,  statuary,  an  an- 
eient    horn    which    has    gone    along    with 
plaintiff's  estate  (Pusey  v.  Pusey>  1  Vera. 
273,  23  Eng.  Reprint,  465),  an  old  silver 
i      patera  dug  up  on  plaintiff's  estate  (Somer- 
set v.   Cookson,   3  P.   Wms.   389,  24   Eng. 
Reprint    1114,    2    Eq.    Cas.    Abr.    164),    a 
peculiar   tobacco  box   belonging  to  a  club 
(Fells  v.  Read,  3  Ves.  Jr.  70,  30  Eng.  Re- 
print, 899),    the    dress    and    regalia  of  a 
Lodge  of  Free  MasonB    (Lloyd  v.  Learing, 
6  Ves.  Jr.    773,    31    Eng.  Reprint,   1302), 
family    pictures    (Arundell    v.    Phipps,   10 
Ves.  Jr.   139,  32  Eng.  Reprint,  797),  title 
deeds  and  valuable  paintings    (Lowther  v. 
Lowther,   13  Ves.  Jr.  95,  33  Eng.  Reprint, 
230).  a  finely  carved  cherry  stone   (Pearne 
v.    Lisle,   Ambl.    75,   77,   27   Eng.   Reprint, 
47),   two    very    valuable    jars     (Falcke  ▼. 
Gray,   4  Drew.  651,  62  Eng.  Reprint,  250, 
29    L.   J.  Ch.  N.  S.  28,   5  Jur.  N.   S.  645, 
7  Week.  Rep.  535),  and  a  newspaper  busi- 
ness,  printing  plant,  and  material  used  in 
said    business    (Williams   v.   Carpenter,    14 
Colo.    477,  24  Pac.   558;    Brady  v.  Yost,  6 
Idaho*   273,  55   Pac   542).      Mr.   Pomeroy 
eays  that  "where,  however,  the  party  seek* 
ing  to    recover    the    property  has  himself 
fixed   a  value  at  which  he  has  agreed  to 
sell     lie    cannot    subsequently    come    into 
equity    to   obtain    the   specific   delivery   of 
the   chattel."     And  he  cites  as  authority 
for     the    text    Dowling    V.    Betjemann,    2 
Johns.    A  H.   544,   70  Eng.   Reprint,    1175, 
6  Pom.  Eq.  Jur.  |  748.    A  reference  to  that 
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case  discloses  the  fact  that  the  subject  of 
controversy  was  a  picture  painted  by  the 
complainant,  and  alleged  to  have  a  special 
value;  the  holding  was  that  where,  by  the 
terms  of  an  agreement  and  the  frame  of 
the  pleadings,  the  artist  seeking  the  resti- 
tution of  his  picture  had  in  effect  put  a 
fixed  price  upon  it,  damages  would  be  an 
adequate  remedy.  The  vice  chancellor 
said;  "It  was,  moreover,  admitted  at  the 
bar  that  the  payment  of  the  £300  would 
dispose  of  the  whole  question  in  the  suit. 
That  is  the  fair  view  of  the  case  which  is 
made  by  the  bill.  Upon  this  an  insuper- 
able difficulty  arises  in  the  way  of  the 
jurisdiction  which  this  court  exercises  to 
order  the  delivery  of  a  specific  chattel  of 
a  peculiar  value,  as  in  the  Pusey  Horn 
Case,  supra.  In  such  a  case  as  this  it  ap- 
pears to  me  that  it  would  be  an  innovation 
on  the  practice  of  the  court  to  say  that  a 
jury  could  not  adequately  estimate  by 
damages  the  nonpayment  of  a  price  fixed, 
as  It  iB  here,  by  the  agreement  of  the  par- 
ties."   Dowling  v.  Betjemann,  supra. 

While  complainant  in  the  instant  case 
does  not  aver  the  price  at  which  it  had  re- 
sold the  property  in  question  to  L.  B.  Fos- 
ter Company,  of  Pittsburgh,  Pennsylvania, 
yet  such  sale  is  specifically  averred,  and 
the  price  thereof  fixed  by  complainant  is 
easy  of  ascertainment  for  submission  to  a 
jury  for  estimation  of  damages  for  a 
breach  of  the  contract  under  the  rules  of 
law  obtaining  in  such  matters. 

The  further  averment  that  "said  Foster 
Company  are  demanding"  fulfilment  of 
their  contract  with  complainant  for  said 
rails,  and  that  if  complainant  does  not 
secure  said  rails  from  respondent  to  make 
delivery  of  the  same  in  accordance  with 
its  contract  with  said  Foster  Company, 
complainant  will  be  unable  to  carry  out 
its  contract  with  that  company,  and  will 
be  "irreparably  damaged,"  does  not  make 
a  case  of  irreparable  damage  that  may  not 
be  fixed  by  a  jury  at  law.  In  Black  Dia- 
mond Coal  Min.  Co.  v.  Jones  Coal  Co. 
—  Ala.  — ,  76  So.  42,  the  rule  declared  in 
Montgomery  Light  &  Power  Co.  v.  Mont- 
gomery Traction  Co.  (C.  C.)  191  Fed.  657, 
was  not  followed,  and  the  previous  ruling 
of  this  court  in  Stewart  v.  White,  189 
Ala.  192,  66  So.  623,  was  reaffirmed.  The 
contract,  specific  performance  of  which 
was  sought  in  Black  Diamond  Coal  Min. 
Co.  v.  Jones  Coal  Co.  supra,  was  for  the 
purchase  and  sale  of  coal,  and  required  the 
defendant  to  sell  to  the  plaintiff  all  of  its 
output  to  a  stated  daily  average,  for* which 
the  plaintiff  was  to  pay  monthly  a  stated 
amount  per  ton,  etc.,  thus  contemplating  a 
continuous  daily  operation  of  the  mine,  re- 
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quiring  special  skill,  knowledge,  and  direc- 
tion, over  »  period  of  months,  and  stipu- 
lating for  a  succession  of  acts  that  cannot 
be  consummated  by  one  transaction.  The 
relief  sought  was  denied. 

Under  the  averments  of  the  bill  the  act 
of  delivery  of  the  railroad  material  was 
to  embrace  a  series  of  instalments  extend- 
ing over  the  period  from  October  2  to 
November  2,  1917,  necessitating  the  re- 
moval of  such  material  from  its-  present 
location  along  a  right  of  way  of  14  or 
more  miles  in  length,  and  delivery  f.  o.  b. 
the  cars  at  Perry's  Mills,  Alabama,  Thus, 
the  contract,  by  its  terms,  stipulated  a 
succession  of  acts  to  be  continued  through 
the  reasonable  period  required  to  move  and 
deliver  at  point  of  destination  the  prop- 
erty in  question.  If  specific  performance 
of  such  contract  be  required  by  the  court, 
a  more  or  less  protracted  supervision  and 
direction  would  be  necessary  to  consum- 
mate such  removal  and  delivery  as  per  con- 
tract stipulation.  And  it  may  be  that  on 
this  ground  the  decree  of  the  court  should 
be  sustained,  but  this  is  not  decided. 

However,  we  prefer  to  justify  the  rul- 
ing of  the  court  in  dismissing  plaintiff's 
bill,  on  the  ground  that  the  insolvency  of 
Vaughan  is  not  alleged,  and  that  compen- 
sation for  the  breach  of  the  contract  will 
give  full  and  complete  redress,  from  the 
nature  of  the  contract  itself  and  the  char- 
acter of  the  subject-matter  thereof.  That 
is,  by  a  verdict  at  law  the  complainant 
will  obtain  all  that  it  was  the  object  by 
resale  of  the  property  in  question  to  ob- 
tain. Savery  v.  Spence,  13  Ala.  561;  Kirk- 
Bey  v.  Fike,  27  Ala.  383,  62  Am.  Dec.  768; 
Powell  v.  Central  PI.  Road  Co.  24  Ala.  441 ; 
Morris  v.  Tuskaloosa  Mfg.  Co.  83  Ala.  565, 
3  So.  689;  Dilburn  v.  Youngblood,  85  Ala. 
449,  5  So.  175. 

The  result  is  unchanged  by  Lewman  ▼. 
Ogden  Bros.  143  Ala.  351,  42  So.  102,  5 
Ann.  Cas.  265.  There  one  of  the  parties 
had  a  contract  with  the  United  States  for 
the  erection  of  certain  locks  and  dams  on 
the  Warrior  and  Tombigbee  rivers,  and 
sublet  the  contract  to  the  other  party 
under  the  written  agreement  to  do  the 
work  by  a  designated  time,  and  to  furnish 
all  necessary  labor,  teams,  machinery,  and 
appliances,  etc.;  and  it  was  averred  that 
said  sublessee  had  ceased  to  work,  and  was 
attempting  to  remove  such  personal  prop- 
erty necessary  to  the  prosecution  of  the 
work,  and  to  its  completion  "at  the  present 
season  of  the  year,  and  at  the  present 
stage  of  the  water."  The  bill,  "in  sub- 
stance and  in  spirit"  one  for  specific  per- 
formance, was  held  to  be  without  equity. 


The  court   said   that   specific  performance 
might   be   decreed   of  a   contract  for  the 
delivery  of  chattels  which  no  one  but  the 
defendant  can  supply,  and  which  are  neces- 
sary to  enable  the  plaintiff  to  fulfil  an  en- 
gagement  with    a   third   party,   "but  not 
where  the  delivery  of  the  chattels  by  the 
defendant  was  a  mere  question  of  conve- 
nience."    It  may  be  that  where  goods  of 
special  value  have  been  sold,  and  there  are 
no  other  similar  goods  in  the  market,  a 
contract  for  the  delivery  of  them  would  be 
specifically  performed.     The  foregoing  an- 
nouncement   in    Lewman    v.    Ogden    Bros, 
supra,    was    rested    on    the    authority   of 
Moses  v.  Scott,  84  Ala.  608,  4  So.  742.    In 
the  latter  case  the  bill  was  between  stock- 
holders in  a  private  corporation  for  specific 
performance  of  agreement  to  hold  and  vote 
stock  in  trust.     Judge  Stone  Baid:      "The 
general  rule  is  that  chancery  will  not  lend 
its   aid  for   the  enforcement  of   an   execu- 
tory agreement  to  purchase  personal  prop- 
erty.   The  reason  is  that  the  purchaser  can 
obtain  other  property  of  like  kind,  and,  in 
an  action  for  the  breach  of  the  contract,  a 
court  of  law  will  award  him  ample  com- 
pensation   for    the    damage    he    has    sus- 
tained.    .     .     .     But  when  the  reason  on 
which  the   rule  rests  does  not  exist,  the 
rule  does  not  apply.      Where  the  article 
contracted  to  be  purchased  is  one  of  mere 
taste,  an  heirloom,  a  family  relic,  or,  from 
some  other  cause,  is  not  measurable  by  a 
money    standard,    specific    performance    is 
generally    decreed    as    the    only    adequate 
remedy  the  case  is  susceptible  of." 

The  bill  does  not  show  that  the  com- 
plainant is  not  provided  with  a  plain  and 
adequate  remedy  at  law  for  the  breach  of 
the  contract  by  respondent,  Vaughan  (Code 
1907,  |  3052),  but  that  a  breach  of  such 
contract  is  fully  measurable  by  a  money 
standard.  The  present  temporary  economic 
condition,  brought  about  by  the  pending 
war,  does  not  bring  the  instant  ease  within 
an  exception  to  the  general  rules  herein- 
above adverted  to. 

The  decree  of  the  Montgomery  Circuit 
Court  in  equity  is  affirmed. 

All  the  Justices  concur  except  Gard- 
ner, J. 

Gardner,  J.,  dissenting: 

In  Lewman  v.  Ogden  Bros.  143  Ala,  351, 
42  So.  102,  5  Ann.  Oas.  265,  it  was  said: 
"Specific  performance  might  be  decreed  of 
a  contract  for  the  delivery  of  chattels 
which  no  one  but  the  defendant  can  supply, 
and    which    are    necessary    to    enable    the 
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plaintiff  to  fulfil   an  engagement  with   a 
third  parly." 

I  forego  a  discussion  of  the  question,  but 
upon  a  reconsideration  of  the  bill  I  have 
become  convinced  it  states  a  case  within 


this  rule  calling  for  equitable  relief,  and 
therefore  respectfully  dissent. 

Petition  for  rehearing  denied  March  23, 
1918. 
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§    5.  —  trusts,  609, 

§    6.  —insolvency  of  defendant,  611, 

%  7.  —  placing  money  value  on  ar- 
ticle; contractual  remedy,  612, 

§  8,  —  contracts  including  both  real 
and  personal  property,  613, 

§  9,  Application  of  rule  or  exceptions 
as  affected  by  character  of  per- 
sonal property  —  in  general, 
615, 

%  10,  —  pretium  affectionls,  616, 

Scope. 

No  attempt  has  been  made  at  an  ex- 
haustive collection  of  cases,  except  those 
which  turn  upon  the  point  that  the  sub- 
jeet-matter  of  the  contract  of  which 
specific  performance  was  sought  was 
personal  property.  There  are  many 
cases  involving  personal  property  con- 
tracts in  which  the  decisions  turn  upon 
general  principles  relating  to  the  remedy 
by  specific  performance  not  distinctive 
to  personal  property  contracts.  Al- 
though cases  of  that  kind  are  occasion- 
ally noticed,  it  is,  of  course,  impossible, 
within  the  scope  of  this  note,  to  deal 
exhaustively  with  the  principles  involved. 

A  number  of  questions  analogous  to 
that  under  consideration  have  been  dis- 
cussed in  other  annotations: 

The  enforcement  of  contracts  of  ser- 
vice by  courts  of  equity  forms  the  sub- 
ject of  the  note  to  Gossard  Co.  v.  Crosby, 
6  L.R.A.(N.S.)  1115. 

The  general  subject  of  specific  per- 
formance of  contracts  to  leave  property 
in  consideration  of  services  or  support  is 
considered  in  the  note  to  Bennett  v. 
Burkhalter,  44  L.KA.(N.S.)  733;  and 
cases  fallinjr  within  the  scope  of  that 
note  will  not  be  repeated  here,  although 
they  involve  personal  property. 
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§11.  —works  of  art,  616. 

%  12.  —patients;  inventions,  617. 

§  13.  —  slaves,  619. 

§14.  —stock  of  goods;  business;  good 

will;  license,  619. 

§  Id.  —ships,  621. 

§  16.  —  timber  contracts,  621, 

%  17.  -product  of  mine,  623. 

§  18.  —raw  material;  crops,  625. 

§  19.  —manufacturer's  product,   626. 

§  20.  —  interest  in  mining  claim,  627, 

§  21.  —title  papers,  627. 

§  22.  —  sale  of  practice,  628. 

§  23.  —  interest  in  partnership,  628. 

§  24.  —  interest  in  estate,  628. 

§  25.  —securities;        bonds;        debts; 

choses  in  action,  628. 

§  26.  —  miscellaneous,  681, 

f  1.   General  rule. 

Contracts  involving  corporate  stock, 
though  otherwise  within  the  scope  of  the 
note,  are  not  included  for  the  reason 
that  they  have  been  covered  in  the  notes 
to  Ryan  v.  McLane,  50  L.R.A.  501 ;  Hogg 
v.  McGufiin,  31  ]L.R.A.(N.S,)  491;  and 
Morgan  v.  Bartlett,  L.R.A.1915D,  300. 
Many  of  the  cases  cited  in  those  notes 
deal  with  the  general  principles  govern- 
ing suits  for  specific  performance  of  con- 
tracts involving  personal  property. 

The  general  rule  is  that  specific  per- 
formance of  contracts  in  relation  to  per- 
sonal property  will  not  be  enforced  for 
the  reason  that  ordinarily  compensation 
for  breach  of  contract  may  be  had  by 
way  of  an  action  at  law  for  damages. 
This  rule  is  declared  in  the  following 
cases  in  addition  to  many  cases  cited  in 
the  notes  already  referred  to  especially 
those  relating  to  specific  performance 
of  contracts  involving  corporate  stock. 
Some  of  these  cases  applied  the  rule,  and 
others  recognized,  but  did  not  apply,  it. 
As  in  many  of  the  cases  the  decision  did 
not  turn  entirely  upon  the  nature  of  the 
property  involved,  references  are  added 
after  the  citations  to  the  subsequent  sec- 
tions in  which  the  cases  are  set  out  more 
fully.  Mechanics  Bank  v.  Seton,  1  Pet 
(U.  S.)  299,  7  L.  ed.  152  (recognized,  but 
not  applied,  infra,  §  2) ;  Clark  v.  White 
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(1808)  12  Pet.  (U.  S.)  178,  9  L.  ed.  1046 
(recognized,    but    not    applied,    infra, 
§    25);    Roundtree    v.    McLain    (1834) 
Hempst.  245,  Fed.  Cas.  No.  12,084a  (spe- 
cific   performance   denied) ;    New   York 
Paper-Bag  Mach.  Co.  v.  Union  Paper- 
Bag    Mach.    Co.    (1887)    32    Fad.    783 
(specific     performance     denied,     infra, 
§  12) ;  Hull  v.  Pitrat  (1891)  45  Fed.  94 
(recognized,    but    not     applied,    infra, 
§  12) ;  Kane  v.  Luckman  (1904)  131  Fed. 
609  (specific  performance  denied,  infra, 
§  26) ;  Sugar  Beets  Product  Co.  v.  Lyons 
Beet  Sugar  Ref.   Co.    (1908)    161  Fed. 
215  (specific  performance  denied,  infra, 
§  18) ;  A.  G.  Lehman  Co.  v.  Island  City 
Pickle  Co.   (1913)   208  Fed.  1014  (spe- 
cific performance  denied,  infra,  §  19) ; 
Blue    Point    Oyster   Co.    v.    Haagenson 
(1913)  209  Fed.  278   (specific  perform- 
ance  denied,    infra,    §    26) ;    Savery   v. 
Spence  (1848)  13  Ala.  561  (specific  per- 
formance denied,  infra,  §  13) ;  Dilburn 
v^  Youngblood  (1888)  85  Ala,  449,  5  So. 
175  (specific  performance  denied,  infra, 
§  25);  Lewman  v.  Ogden  Bros.   (1904) 
143  Ala.  351,  42  So.  102,  5  Ann.  Cas. 
265  (specific  performance  denied,  infra, 
§  26) ;  Black  Diamond  Coal  Min.  Co.  v. 
Jones  Coal  Co.  (1917)  —  Ala.  — ,  76  So. 
42   (specific  performance  denied,  infra, 
§  17) ;  Collins  y.  Karatopsky  (1880)  36 
Ark.  316   (specific  performance  denied, 
there   being   no    allegation    of  peculiar 
value  or  of  insolvency) ;  Block  v.  Shaw 
(1900)  78  Ark.  511,  95  S.  W.  806  (spe- 
cific performance  denied,  infra,  §  26); 
Cooper  v.  Roland   (1910)   95  Ark.  569, 
130  S.  W.  559  (specific  performance  de- 
nied, infra,  §25);   McGarvey  v.  Hall 
(1863)  23  Gal.  140  (specific  performance 
denied) ;  McLaughlin  v.  Piatti  (1865)  27 
OaL  452    (specific  performance  denied, 
infra,  §  6) ;  Senter  v.  Davis  (1869)  38 
OaL  450  (specific  performance  denied  to 
purchaser;   contract  for  sale  of  news- 
paper "route/'  infra,  §  26) ;  Emirzian  v. 
Asato  (1913)  23  OaL  App.  251,  137  Pac. 
1072  (specific  performance  denied,  infra, 
§  26) ;  Corbin  v.  Tracy  (1867)  34  Conn. 
325  (recognized,  but  not  applied,  infra, 
§  12) ;  Yulee  v.  Canova  (1865)  11  Fla.  9 
(recognized,  but  not  applied) ;  Dorman 
v.  McDonald  (1904)  47  Fla.  252,  36  So. 
52   (infra,  §  19);   Hendry  v.  Whidden 
(1904)  48  Fla.  268,  37  So.  571  (specific 
performance  denied,  infra,  §  26) ;  Gra- 
ham v.  Herlong  (1905)  50  Fla.  521,  39 
So.   Ill    (specific  performance   denied; 
corporate  stock;  as  to  which  see  note  in 
L.R.A.1915D.  300) ;  Carolee  v.  Handelis 
(1897)  103  Oa.  299,  29  S.  E.  935  (specific 
performance  denied  purchaser;  contract  I 
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for  sale  of  fruit  business,  infra,  §  14) ; 
Brady  v.  Yost  (1898)  6  Idaho,  273,  55 
Pac.  542  (rule  stated,  but  not  applied, 
as   case   came    within   exception,  infra, 
§  26) ;  Ridenbaugh  v.  Thayer  (1905)  10 
Idaho,  662,  80  Pac.  229  (rule  stated,  but 
not  applied,  infra,  §  26) ;  Parker  v.  Gar- 
rison (1871)  61  111.  250  (rule  stated,  but 
not  applied,   infra,   §  2) ;   Anderson  v. 
Olsen    (1901)    188    HL   502,    59   N.  E. 
239  (specific  performance  denied,  infra, 
§  12) ;  Grape  Creek  Coal  Co.*  v.  Spellman 
(1891)    39  HL   App.   630    (specific  per- 
formance denied,  infra,  §  17) ;  Cincinnati 
&  C.  R.  Co.  v.  Washburn  (1865)  25  IncL 
259  (specific  performance  denied,  infra, 
§  25) ;  Western  Securities  Co.  v.  Atlee 
(1915)  168  Iowa,  650, 151  N.  W.  56  (rule 
recognized,  but  not  applied,  infra,  §  26) ; 
Caldwell  y.  Myers  (1808)  Hardin  (Ky.) 
551  (specific  performance  denied,  infra, 
§  13) ;  Madison  v.  Chinn  (1830)  3  J.  J. 
March.  (Ky.)  230  (specific  performance 
denied,  infra,  §  25) ;  Waters  v.  Howard 
(1847)   1  Md.  Ch.  112   (rule   applied); 
Equitable  Gaslight  Co.  v.  Baltimore  Coal 
Tar   &    Mfg.    Co.    (1885)    63    Md.    285 
(stated,  but  not  applied,  infra,  §  18); 
Gottschalk  v.  Stein   (1888)   69  Md.  51f 
13  Atl.  625  (rule  stated,  but  not  applied, 
infra,     §     25) ;     Adams    v.     Messinger 
(1888)  147  Mass.  185,  9  Am.  St  Rep. 
679,  17  N.  E.  491  (rule  stated,  but  not 
applied,  infra,  §§  7,  26);  Cole  v.  Cole 
Realty  Co.    (1912)   169  Mich.  347,  135 
N.  W.  329  (rule  stated,  but  not  applied; 
contract  as   to  corporate  stock;    as  to 
which   see  note   in  L.R.A.1915D,   300^: 
Northern  Trust  Co.  v.  Markell    (1895) 
61  Minn.  271,  63  N.  W.  735   (rule  ap- 
plied; contract  in  relation  to  corporate 
stock;  as  to  which  see  note  in  L.R.A. 
1915D,  366);  Moulton  v.  Warren  Mfg. 
Co.  (1900)  81  Minn.  259,  83  K  W.  1082 
(rule  stated  and  applied;  contract  for 
corporate  stock;  as  to  which   see  note 
in  L.R.A.1915D,  300) ;  Scott  v.  Billgerry 
(1866)   40   Miss.   119;    Bomer   Bros.   v. 
Canaday  (1901)  79  Miss.  222,  55  L.R.A. 
328,  89  Am.  St.  Rep.  593,  30   So.  638 
(rule  applied;  contract  to  cut  trees  and 
manufacture   them   into   lumber,    infra, 
§  16) ;  Kocurek  v.  Matychowiak  (1916) 
—  Mo.  App.  — ,  185  S.  W.  740   (specific 
performance  denied,  infra,  §  14) ;  Eck- 
stein v.  Downing  (1886)  64  N.  H.  248, 
10  Am.  St.  Rep.  404,  9  Atl.  626   (rule 
stated  and  applied;  corporate  stock;  as 
to  which  see  note  in  L.R.A.1915D.  300); 
Cutting  v.  Dana  (1874)  25  N.  J.  Eq.  265 
(rule    stated,    but    not    applied,    infra. 
§  25) ;  Hurd  v.  Groch  (1898)  —  N.  J. 
Eq.  — ,  51  Atl.  278  (rule  stated,  but  not 
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applied,  infra,  §  8) ;  Gillett  v.  Warren 
(1900)  10  N.  M.  523,  62  Pac.  975  (spe- 
cific performance,  infra,  §  10) ;  Wood- 
ward v.  Harris  (1849)  3  Sandf.  (N.  Y.) 
272  (specific  performance  denied,  infra. 
§  26);  Johnson   v.   Brooks    (1883)    93 
N.  Y.  337  (rule  stated,  but  not  applied; 
corporate  stock;   as  to  which  see  note 
in  LR.A.1915D,  300) :  Butler  v.  Wright 
(1906)  186  N.  Y.  259,  78  N.  E.  1002, 
reversing  (1905)  103  App.  Div.  463,  93 
X.  Y.  Supp.  113   (rule  stated,  but  not 
applied;  corporate  stock;  as  to  which 
see  note   in   L.R.A.1915D,   300);    Phil- 
lips v.  Berger  (1848)   2  Barb.   (N.  Y.) 
608,  affirmed    in    (1850)    8   Barb.    527 
(rule   stated,    but    not    applied;    infra, 
§  25) ;  Menier  v.  Donald  (1917)  98  Misc. 
684,  165  N.  Y.   Supp.  50    (rule  recog- 
nized, but    not    applied,   infra,   §   15) ; 
Branch  v.   Tomlinson    (1877)   77  N.   C. 
388  (rule   applied,   infra,   §   10);   Pad- 
dock v.  Davenport  (1890)  107  N.  0.  710, 
12  S.  E.  464  (rule  stated  and  applied, 
infra,  §  16);  Rodgers  v.  Brock   (1911) 
156  N.  0.  401,  72  S.  E.  820  (arguendo, 
infra,    §    26);    Mossman    v.    Schulter 
(1876)  5  Ohio  Dec.  Reprint,  404,  5  Am. 
L.  Rec.  425    (specific   performance   de- 
nied, infra,  §  25) ;  St.  David's  v.  Wood 
(1893)  24  Or.  396,  41  Am.  St.  Rep.  860, 
34  Pac.  18  (rule  recognized,  but  not  ap- 
plied, infra,  §  26);  Livesley  v.  Johnson 
(1904)   45   Or.  30,  65  L.R.A.   783,  106 
Am.  St.  Rep.  647,  76  Pac.  13,  946  (rule 
stated,    but    not   applied,    infra,    §    4) ; 
Goodwin  Gas  Stove  &  Meter  Co.'s  Ap- 
peal (1888)  117  Pa,  514,  2  Am.  St.  Rep. 
696,  12  Atl.  736   (rule  stated,  but  not 
applied,    infra,    §    5);    Reese's    Appeal 
(1888)   122  Pa.  392,  15  Atl.  807   (rule 
stated,   but  not  applied,  infra,  §   12); 
Vail  v.  Osburn  (1896)  174  Pa.  580,  34 
Atl.  315    (rule  stated,  but  not  applied, 
infra,  §  18) ;  Northern  C.  R.  Co.  v.  Wal- 
worth (1899)  193  Pa.  207,  74  Am.  St. 
Rep.  683,  44  Atl.  253  (rule  stated,  but 
not  applied;  corporate  stock  and  bonds, 
as  to  which  see  note  in  L.R.A.1915D, 
300) ;  Meehan  v.  Owens  (1900)  196  Pa. 
69,  46   Atl.   263    (specific   performance 
denied,  infra,  §  14);  Strause  v.  Berger 
(1908)   220  Pa.  367,  69  Atl.  818   (rule 
stated,  but   not   applied,  infra,   §   16) ; 
Palmer  v.  Graham  (1850)  1  Pars.  Sel. 
Eq.  Cas.  (Pa.)  476  (rule  stated,  but  not 
applied,  infra,  §  26) ;  Chafee  v.  Sprague 
(1886)   16  R.  L  189,  13  Atl.  121   (rule 
recognized,  but  not  applied,  infra,  §  5) ; 
Sarter  v.    Gordon    (1833)    2   Hill,    Eq. 
(S.  0.)    121    (rule  stated,  but  not  ap- 
plied, infra,   §   13);   Webb   v.  Durrett 
(1911)  —  Tex.  Civ.  App.  — ,  136  S.  W. 
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1189    (infra,    §    14);    Burke   v.    Parke 
(1872)  5  W.  V*.  122  (rule  stated  and 
applied,  infra,  §  23) ;  Hissam  v.  Parrish 
(1896)  41  W.  Va.  686,  56  Am.  St.  Rep. 
892,  24  S.  E.  600  (rule  stated  and  ap- 
plied; corporate  stock;  as  to  which  see 
note  in  L.R.A.1915D,  300) ;  Johnson  v. 
Johnson  (1917)  —  W.  Va.  — ,  92  S.  E. 
795  (rule  applied,  infra,  §  26);  Fuller 
&   J.   Mfg.    Co.   v.   Bartlett    (1887)    68 
Wis.  73,  60  Am.  Rep.  838,  31  N.  W.  747 
(rule  not  applied,  infra,  §  12) ;  Falcke 
v.  Gray   (1859)   4  Drew.  661,  62  Eng. 
Reprint,  250,  29  L.  J.  Ch.  N.  S.  28,  5 
Jur.  N.  S.  645,  7  Week.  Rep.  535  (spe- 
cific performance  denied,  infra,  §  11) ; 
Buxton  v.  Lister  (1746)  3  Atk.  383,  26 
Eng.  Reprint,  1020   (infra,  §  16);  Ad- 
deriey  v.  Dixon   (1824)   1  Sim.  &  Stu. 
607,  57  Eng.  Reprint,  239,  2  L.  J.  Ch. 
103,  24  Revised  Rep.  254  (infra,  §  25) ; 
Pollev  v.  Budd  (1851)  14  Beav.  34,  51 
Eng.  Reprint,  200  (infra,  §  5);  Marsh 
v.  Milligan  (1857)  3  Jur.  N.  S.  (Eng.) 
979    (infra,  §  2)    Holroyd  v.  Marshall 
(1861)  10  H.  L.  Cas.  191,  11  Eng.  Re- 
print, 999,  33  L.  J.  Ch.  N.  S.  193,  9  Jur. 
N.  S.  213,  7  L.  T.  N.  S.  172,  11  Week. 
Rep.  171,  10  Eng.  Rul.  Cas.  426  (infra, 
§  26) ;  Dowling  v.  Betjemann  (1862)  2 
Johns.  &  H.  544,  70  Eng.  Reprint,  1175, 
8  Jur.  N.  S.  538,  6  L.  T.  N.  S.  512,  10 
Week.  Rep.  574  (infra,  §  7) ;  Pollard  v. 
Clayton    (1855)    1   Kay   &   J.   462,   69 
Eng.  Reprint,  540,  1  Jur.  N.  S.  342,  3 
Week.  Rep.  349,  13  Mor.  Min.  Rep.  334 
(infra,  §  17) ;  Flint  v.  Corbey  (1853)  4 
Grant,   Ch.    (U.  O.)   45   (infra,  §  16); 
Stevenson  v.  Clarke  (1854)  4  Grant,  Ch. 
(U.   0.)    540    (infra,  §   16);   Fuller  v. 
Richmond  (1854)  4  Grant,  Ch.  (U.  O.) 
657    (infra,    §    16);    Cotton    v.    Corby 
(1859)  7  Grant,  Ch.  (U.  0.)  50  (infra, 

§  15). 

In  Buxton  v.  Lister  (1746)  3  Atk. 
383,  26  Eng.  Reprint,  1020,  the  Lord 
Chancellor  said  that  in  general  the  court 
will  not  entertain  a  bill  for  the  specific 
performance  of  contracts  of  stock,  corn, 
hops,  etc.,  citing  Cud  v.  Rutter  (1719), 
1  P.  Wms.  570,  24  Eng.  Reprint,  521,  5 
Vin.  Abr.  538,  pi.  21,  and  Capper  v. 
Harris  (1723)  Bunbury,  135,  145  Eng. 
Reprint,  623,  for  as  those  are  contracts 
which  relate  to  merchandise,  that  vary 
according  to  different  times  and  circum- 
stances, if  a  court  of  equity  should 
admit  such  bills,  it  might  drive  on  par- 
ties to  the  execution  of  a  contract  to 
the  ruin  of  one  side,  when  upon  an  ac- 
tion that  party  might  not  have  paid 
above  a  shilling  damage. 

Although,  as  subsequently  shown,  the 
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rale  is  by  no  means  a  rigid  one,  and 
readily  yields  to  circumstances  which 
indicate  that  the  remedy  at  law  is  not 
adequate,  there  is  scarcely  any  disposi- 
tion upon  the  part  of  the  courts  to 
deny  the  rule  itself. 

In  Buxton  v.  Lister  (Eng.)  supra,  it 
is  stated  that  Sir  Joseph  Jekyll  in  Cud 
v,  Rutter  (Eng.)  supra,  decreed  specific 
performance  in  the  case  of  a  chattel, 
but  that  Lord  Macclesfield  reversed  the 
decision,  and  it  has  been  the  rule  of  the 
court  ever  since  not  to  entertain  such 
a  bill. 

In  Wood  v.  Rowcliffe  (1844)  3  Hare, 
304,  67  Eng.  Reprint,  397,  13  L.  J.  Ch. 
N.  S.  293,  8  Jur.  771,  the  court  said  the 
right  to  be  protected  in  the  use  or 
beneficial  enjoyment  of  property  in 
specie  is  not  confined  to  articles  possess- 
ing any  peculiar  or  intrinsic  value;  but 
this  was  a  suit  for  the  delivery  of  spe- 
cific chattels  and  to  enjoin  the  defend- 
ant from  selling  such  chattels,  which 
had  been  put  in  her  possession  as  agent 
to  be  held  for  the  plaintiff.  The  opinion 
in  this  case,  as  reported  in  (1847)  2 
Phil.  Ch.  382,  41  Eng.  Reprint,  990,  17 
L.  J.  Ch.  N.  S.  83,  11  Jur.  915,  put  the 
decision  more  distinctly  on  the  theory 
of  a  trust  or  fiduciary  relation. 

In  Curtice  Bros.  Co.  v.  Catts  (1907) 
72  N.  J.  Eq.  831,  66  Atl.  935,  the  facts 
brought  the  case  well  within  the  recog- 
nized exceptions  to  the  general  rule,  but 
the  court  in  the  course  of  discussion  re- 
ferred to  Judge  Story's  statement  (2 
Story,  Eq.  Jur.  13th  ed.  §  717a)  that 
there  is  no  reasonable  objection  to  al- 
lowing the  party  who  is  injured  by  the 
breach  of  any  contract  for  the  sale  of 
chattels  to  have  an  election  either  to 
take  damages  at  law  or  to  have  a  spe- 
cific performance  in  equity;  and  ob- 
served that,  while  it  is  probable  that 
the  development  of  this  branch  of  equit- 
able remedies  is  decidedly  toward  the 
logical  solution  suggested  by  Judge 
Story,  it  is  entirely  clear  that  his  view 
cannot  at  present  be  freely  adopted 
without  violence  to  what  has  long  been 
regarded  as  accepted  principles  control- 
ling the  discretion  of  a  court  of  equity 
in  this  class  of  cases. 

In  Phillips  v.  Berger  (1848)  2  Barb. 
(N.  Y.)  608,  affirmed  in  (1850)  8  Barb. 
527,  Edmonds,  J.,  said  that  Judge  Story 
had,  with  great  propriety,  in  his  Com- 
mentaries on  Equity  Jurisprudence,  re- 
marked that  there  is  no  reasonable  ob- 
jection to  allowing  the  party  who  is 
injured  by  the  breach  of  a  contract  in 
regard  to  chattels  to  have  an  election 
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either  to  take  damages  at  law  or  to  have 
a  specific  performance  in  equity;  that 
the  courts  have  not  yet  gone  to  that 
length,  but  when  they  do,  they  will  re- 
lieve the  subject  of  specific  performance 
of  many  of  its  embarrassments,  and  re- 
move from  this  branch  of  equity  juris- 
prudence many  of  the  artificial  distinc- 
tions to  which  the  courts  have  been  com- 
pelled to  have  recourse  in  order  to 
justify  their  advance  toward  such  a 
sound  general  rule. 

|  9.  Limitations  of  and  exceptions  to 

general  rule. 

The  general  rule  stated  "above,  which 
denies  the  remedy  of  specific  perform- 
ance in  case  of  contracts  involving  per- 
sonal property,  does  not  rest  upon  any 
less  regard  for  contracts  in  relation  to 
personalty  than  for  those  in  relation  to 
realty,  but  is  a  corrolary  of  the  prin- 
ciple on  which  equity  acts  in  decreeing 
specific  performance,  namely,  the  in- 
adequacy of  the  remedy  at  law  for  dam- 
ages, since,  speaking  generally,  an  ac- 
tion for  damages  furnishes  an  adequate 
remedy  for  breach  of  contracts  in  rela- 
tion to  personal  property,  but  is  not 
deemed  to  do  so  in  case  of  contracts  in- 
volving real  property.  Most  of  the 
many  exceptions  to  the  general  rule, 
both  those  that  may  be  regarded  as 
generic  and  applicable  to  certain  classes 
of  personal  property,  and  those  that  are 
specific,  and  not  referable  to  any  dis- 
tinct class,  are  readily  explained  by 
considerations  which  limit  the  general- 
ity of  the  assumption  or  premise  on 
which  the  rule  rests;  namely,  the 
adequacy  of  the  remedy  at  law  in  case 
of  contracts  involving  personal  prop- 
erty. *  Thus,  for  example,  the  well- 
recognized  exception  to  the  general  rule 
in  case  of  contracts  in  relation  to  heir- 
looms, or  more  generally  contracts 
which  come  within  the  phrase  "pretium 
affectionis,"  is  simply  the  result  of  the 
obvious  consideration  that  the  remed} 
by  action  at  law  for  damages  is  not 
adequate  as  regards  contracts  of  that 
class. 

Various  forms  of  statements  by  the 
courts  of  the  general  rule,  the  grounds 
upon  which  it  rests,  its  limitations  and 
exceptions,  are  given  below.  Most  of 
them  involve  what  is  explicitly  stated  in 
Adams  v.  Messinger  (1888)  147  Mass. 
185,  9  Am.  St.  Rep.  679,  17  N.  E.  491, 
and  Vail  v.-  Osburn  (1896)  174  Pa.  580, 
34  Atl.  315,  that  the  distinction  between 
real  and  personal  property  is  entirely 
subordinate  to  the  question  whether  an 
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adequate  remedy  can  be  afforded  by  an 
action  at  law. 

Some  of  the  statements  are  in  a  form 
that  imply  that  the  rule  is  a  mere  prima 
facie  one,  applicable  in  the  absence  of 
anything  to  show  that  an  action  at  law 
for  damages  would  not  afford  an  ade- 
quate remedy,  and  that  the  difference  in 
this  regard  between  a  contract  involv- 
ing personalty  and  one  involving  realty 
is  that  in  the  former  case  the  presump- 
tion is  that  the  remedy  at  law  is  ade- 
quate, and  in  the  latter  case  the  pre- 
sumption is  that  it  is  not  adequate,  the 
presumption    not    being    conclusive    in 
either  case.     While  this  conception  of 
the  distinction  is  not  entirely  inapt,  it 
may  be   said  that,  just  as  there  is  a 
tendency  upon  the  part  of  the  courtB  to 
act  upon  the  general  principle  that  an 
aetion  for  damages  is  not  an  adequate 
remedy  for  breach  of  a  contract  in  rela- 
tion to  real  property,  without  inquiring 
too  particularly  as  to  whether  that  as- 
sumption is  justified  in  the  particular 
instance,    so    there    is    doubtless    some 
tendency  on  the  part  of  the  courts  to 
act  upon  the  general  assumption  that  an 
action  at  law  for  damages  does  provide 
an  adequate  remedy  in  the  case  of  a 
contract  in  relation  to  personal  prop- 
erty not  falling  within  any  of  the  de- 
fined and  formulated  exceptions  to  the 
general  rule,  without  inquiring  too  par- 
ticularly as  to  whether  that  is  entirely 
true  in  the  case  at  bar.    In  other  words, 
as    a    practical    proposition,    the    rule 
which    in    general   grants    specific   per- 
formance of  contracts  in  relation  to  real 
property  is  no  doubt  often  applied  when 
in  fact  an  action  at  law  for  damages 
would  afford  an  adequate  remedy,  and 
the  rule  which  in  general  denies  specific 
performance  of  a  contract  in  relation  to 
personal  property  is  sometimes  applied, 
although  there  may  be  some  doubt  as  to 
the  entire  adequacy  of  the  remedy  at 
law. 

An  illustration  of  the  latter  point  is, 
perhaps,  furnished  by  Southern  Iron 
&  Equipment  Co.  v.  Vaughan,  ante, 
594,  denying  specific  performance  of  a 
contract  to  sell  iron  rails  for  which  the 
plaintiff  (purchaser)  had  negotiated  a 
resale,  notwithstanding  that,  by  reason 
of  market  conditions,  such  rails  could 
not  be  procured  elsewhere. 

"Courts  of  equity  decree  the  specific 
performance  of  contracts  not  upon  any 
distinction  between  realty  and  per- 
sonalty, but  because  damages  at  law 
may  not.  in  the  particular  case,  afford 
a  complete  remedy.     Thus,  a  court  of 
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equity  decrees  performance  of  a  con- 
tract for  land  not  because  of  the  real 
nature  of  the  land,  but  because  dam- 
ages 'at  law,  which  must  be  calculated 
upon  the  general  money  value  of  land, 
may  not  be  a  complete  remedy  to  the 
purchaser,  to  whom  the  land  may  have 
a  peculiar  and  special  value.  So  a  court 
of  equity  will  not,  generally,  decree  per- 
formance of  a  contract  for  the  sale  of 
stock  or  goods,  not  because  of  their  per- 
sonal nature,  but  because  damages  at 
law,  calculated  upon  the  market  price 
of  the  stock  or  goods,  are  as  complete  a 
remedy  to  the  purchaser  as  the  delivery 
of  the  stock  or  goods  contracted  for; 
inasmuch  as,  with  the  damages,  he  may 
purchase  the  same  quantity  of  the  like 
stock  or  goods."  The  Vice  Chancellor 
(Sir  John  Leach)  in  Adderley  v.  Dixon 
(1824)  1  Sim.  &  Stu.  607,  57  Eng.  Re- 
print, 239,  2  L.  J.  Ch.  103,  24  Revised 
Rep.  254. 

A  court  of  equity  will  not  lend  its  as- 
sistance to  enforce  specific  performance 
of  ordinary  contracts  for  the  purchase 
and  sale  of  chattels,  unless,  as  in  the 
case  of  Buxton  v.  Lister  (1746)  3  Atk. 
383,  26  Eng.  Reprint,  1020,  there  be 
something  very  special  in  the  nature  of 
the  contract.  Polley  v.  Budd  (1851)  14 
Beav.  34,  51  Eng.  Reprint,  200. 

Although  the  case  arose  upon  a  mo- 
tion for  injunction  to  restrain  defend- 
ants from  keeping  or  taking  possession 
of  logs  upon  lands  covered  by  the  plain- 
tiff's license  from  the  government,  and 
apparently  did  not  involve  a  contract, 
the  following  language  from  the  opinion 
in  Flint  v.  Corby  (1853)  4  Grant,  Ch. 
(XT.  0.)  45,  expresses  very  clearly  the 
principles  upon  which  courts  of  equity 
grant  specific  performance,  and  the  dis- 
tinction in  this  respect  between  con- 
tracts involving  real  property  and  those 
involving  personal  property:  "The  juris- 
diction of  this  court  to  compel  the  spe- 
cific performance  of  agreements  rests 
upon  the  foundation  of  peculiar  value  in 
the  subject-matter  of  the  contract,  not 
upon  any  intrinsic  difference  between 
land  and  chattels.  The  specific  per- 
formance of  an  agreement  respecting 
land  is  enforced  because  the  court  in- 
tends in  every  particular  instance  that 
the  estate  which  forms  the  subject- 
matter  of  the  contract  possesses  a  pe- 
culiar value  for  the  purchaser,  and  that 
pecuniary  damages  will  furnish  no  ade- 
quate equivalent  for  the  loss  of  his  bar- 
gain. In  this  case,  the  peculiar  value 
which  attracts  the  jurisdiction  of  the 
court    is    implied    and    needs    not    be 
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proved.  The  same  doctrine  may  prob- 
ably be  extended  to  some  descriptions 
of  chattels;  a  ship,  for  instance.  It 
would  perhaps  be  highly  reasonable  to 
hold  that  a  ship,  the  subject  of  a  con- 
tract  of  purchase,  possessed  a  peculiar 
value  for  the  purchaser,  and,  without 
requiring  evidence  of  that  fact,  to  com- 
pel the  specific  performance  of  the  con- 
tract. The  reason  that  the  doctrine  of 
specific  performance  does  not  in  general 
apply  to  chattels  is  not  because  they  are 
chattels,  but  because  for  the  most  part 
it  cannot  be  predicated  of  them  that 
they  possess  any  peculiar  value.  In 
most  instances  pecuniary  damages  fur- 
nish  an  adequate  compensation  for  the 
breach  of  the  agreement,  because  other 
articles  of  precisely  the  same  descrip- 
tion can  be  had  without  difficulty  or 
delay.  The  moment,  however,  the  con- 
trary appears,  as  in  the  case  of  the 
Pusey  Horn  [Pusey  v.  Pusey  (1684)  1 
Vern.  273,  23  Eng.  Reprint]  and  other 
cases  of  that  class,  the  jurisdiction  of 
the  court  is  called  into  action,  and  the 
specific  delivery  of  the  article  in  ques- 
tion is  compelled.  Land  is  always  in- 
tended to  be  of  peculiar  value;  but  with 
respect  to  chattels,  the  presumption  is 
for  the  most  part  the  other  way,  and 
the  peculiar  value  upon  which  the  juris- 
diction rests  must  be  the  subject  of 
proof.  It  is  possible  that  exceptions 
may  exist  to  this  rule,  and  that  with  re- 
gard to  a  ship,  for  instance,  a  specific 
performance  of  an  agreement  might  be 
enforced  without  evidence  of  peculiar 
value  any  more  than  in  the  case  of  an 
estate." 

A  bill  for  the  specific  performance  of 
an  agreement  simply  for  the  delivery  up 
of  specific  chattels  will  not  in  general 
be  entertained;  but  it  does  not  follow 
that  specific  performance  of  an  agree- 
ment one  of  the  clauses  of  which  stipu- 
lates for  the  delivery  up  of  specific 
chattels  will  be  refused.  Marsh  v.  Mil- 
ligan  (1867)  3  Jur.  N.  S.  (Eng.)  979, 
granting  specific  performance  of  an 
agreement  for  the  settlement  of  certain 
litigation,  notwithstanding  that  it  in- 
volved the  delivery  of  certain  specific 
chattels  by  the  plaintiff  to  the  de- 
fendant. 

In  Holroyd  v.  Marshall  (1861)  10 
H.  L.  Cas.  191,  11  Eng.  Reprint,  999,  33 
L.  J.  Ch.  N.  S.  193,  9  Jur.  N.  S.  213,  7 
L.  T.  N.  S.  172,  11  Week.  Rep.  171,  10 
Eng.  Rul.  Cas  426,  the  court  said  that 
a  contract  for  the  sale  of  goods,  "as,  for 
example,  of  500  chests  of  tea,  is  not  a 
contract  which  would  be  specifically  per- 
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formed,  because  it  does  not  relate  to 
any  chests  of  tea  in  particular;  but  a 
contract  to  sell  500  chests  of  the  par- 
ticular kind  of  tea  which  is  now  in  my 
warehouse  in  Gloucester"  is  a  contract 
relating  to  specific  property,  and  would 
be  specifically  enforced.  It  may  be 
doubted,  however,  whether  this  criterion 
is  correct,  as  it  apparently  insists  upon 
identity  only,  and  not  upon  particular 
quality  or  attributes. 

In  Mechanics'  Bank  v.  Seton  (1828)  1 
Pet.  (U.  SO  299,  7  L.  ed.  152,  involving 
the  specific  performance  of  a  contract 
in  relation  to  corporate  stock,  the  court 
said  in  effect  that,  although  it  seems  to 
be  a  general  rule  that  a  court  of  chan- 
cery will  not  decree  a  specific  perform- 
ance of  contracts,  except  for  the  pur- 
chase of  lands  or  things  which  relate  to 
the  realty  and  are  of  a  permanent 
nature,  and  that,  where  contracts  are 
for  chattels,  and  compensation  can  be 
made  in  damages,  the  parties  may  be 
left  to  their  remedy  at  law;  yet,  not- 
withstanding this  distinction  between 
personal  contracts  for  goods  and  con- 
tracts for  lands,  there  are  many  cases 
to  be  found  where  specific  performance 
of  contracts  relating  to  personalty  have 
been  enforced  in  chancery;  and  courts 
will  only  weigh  with  greater  nicety  con- 
tracts of  this  description,  than  such  as 
relate  to  lands. 

In  Southern  Exp.  Co.  v.  Western 
North  Carolina  R.  Co.  (1878)  99  U.  S. 
191,  25  L.  ed.  319,  a  case  which  on  its 
facts  is  not  within  the  scope  of  the 
present  note,  the  court  said:  "The  en- 
forcement of  contracts  not  relating  to 
realty  by  a  decree  for  specific  perform- 
ance is  not  an  unusual  exercise  of  equity 
jurisdiction.  Such  cases  are  numerous 
in  both  English  and  American  jurispru- 
dence. They  proceed  upon  the  ground 
that  under  the  circumstances  a  judg- 
ment at  law  would  not  meet  the  de- 
mands of  justice,  that  it  would  be  less 
beneficial  than  relief  in  equity,  that  the 
damages  would  not  be  an  accurate  satis- 
faction, that  their  extent  could  not  be 
exactly  shown,  or  that  the  pursuit  of 
the  legal  remedy  would  be  attended 
otherwise  with  doubt  and  difficulty." 

The  court  in  Lewman  v.  Ogden  Bros. 
(1904)  143  Ala.  351,  42  So.  102,  5  Ann. 
Cas.  265,  quotes  from  3  Pom.  Eq.  Jur. 
§  1402,  as  follows:  "Equity  will  not,  in 
general,  decree  the  specific  performance 
of  a  contract  concerning  chattels,  be- 
cause their  money  value,  recovered  as 
damages,  will  enable  the  party  to  pur- 
chase others  in  the  market  of  like  kind 
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and  quality.  Where,  however,  par- 
ticular chattels  have  some  special  value 
to  the  owner  over  and  above  any  pecuni- 
ary estimate, — the  pretium  affectionis; 
and  where  they  are  unique,  rare,  and  in- 
capable of  being  reproduced  by  money 
damages,  equity  will  decree  a  specific  de- 
livery of  them  to  their  owner,  and  the 
specific  performance  of  contracts  with 
reference  to  them." 

In  Senter  v.  Davis  (1869)  38  Oal.  450, 
the  court  said  that  the  jurisdiction  of  a 
court  of  equity  to  decree  specific  per- 
formance does  not  turn  at  all  upon  the 
question  whether  the  contract  relates  to 
real  or  personal  property,  but  altogether 
upon  the  question  whether  the  breach 
complained  of  can  be  adequately  com- 
pensated in  damages.    While  it  is  a  gen- 
eral rule  that  contracts  for  the  sale  and 
transfer  of  personal  property  will  not 
be  specifically  enforced,  yet  if  there  are 
circumstances  in  view  of  which  a  judg- 
ment for  damages  would  fall  short  of 
the  redress  which  the  plaintiff's  situa- 
tion demands,  as  that  by  nonperform- 
ance he  will  be  greatly  embarrassed  and 
impeded   in   his  business  plans,   or  in- 
volved in  a  loss  of  profits  which  a  jury 
cannot  estimate  with  any  degree  of  cer- 
tainty, equity  will  decree  specific  per- 
j     formance.     But   it  was   held   that   the 
i     facts  shown  did  not  bring  the  case  at 
bar  within  the  exception. 

The  Colorado  supreme  court  in  Wil- 
liams v.  Carpenter  (1890)  14  Oolo.  477, 
24  Pac.  558,  quotes  with  approval  from 
1  Pom.  Eq.  Jur.  §  184,  as  follows: 
"Where  the  final  relief  is  substantially 
a  recovery  of  chattels,  the  jurisdiction 
embraces  suits  to  compel  the  restoration 
or  delivery  of  possession  of  specific 
chattels  of  such  a  peculiar,  uncommon, 
or  unique  character  that  they  cannot  be 
replaced  by  means  of  money,  and  are  not 
susceptible  of  being  compensated  for  by 
any  practicable  or  certain  measure  of 
damages,  and  in  respect  of  which  the 
legal  actions  of  replevin,  detinue,  or 
trover  do  not  furnish  a  complete 
remedy.  This  particular  exercise  of  the 
jurisdiction  extends,  for  a  like  reason, 
to  suits  to  compel  the  delivery  of  deeds, 
muniments  of  title,  and  other  written 
instruments,  the  value  of  which  cannot, 
with  any  reasonable  certainty,  be  esti- 
mated in  money." 

"Whenever,  therefore,  the  party 
wants  the  thing  in  specie,  and  he  can- 
not otherwise  be  fully  compensated, 
courts  of  equity  will  grant  him  a  spe- 
cific performance.  They  will  decree  the 
specific  performance  of  a  contract  for 
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the  sale  of  lands,  not  because  of  the 
peculiar  nature  of  land,  but  because  a 
party  cannot  be  adequately  compensated 
in  damages.  So  in  respect  to  personal 
estate;  the  general  rule  that  courts  of 
equity  will  not  entertain  jurisdiction 
for  a  specific  performance  of  agree- 
ments respecting  goods,  chattels,  stocks, 
choses  in  action,  and  other  things  of  a 
merely  personal  nature,  is  limited  to 
cases  where  a  compensation  in  damages 
furnishes  a  complete  and  satisfactory 
remedy.  2  Story,  Eq.  Jur.  §§  717,  718." 
Corbin  v.  Tracy  (1867)  34  Oonn.  325. 

The  general  rule  that  courts  of  equity 
will  not  entertain  jurisdiction  for  spe- 
cific performance  of  agreements  respect- 
ing goods,  chattels,  etc.,  is  a  qualified 
one,  subject  to  exceptions,  and  courts 
will  only  weigh  with  greater  nicety  con- 
tracts of  this  description  than  contracts 
which  relate  to  lands.  Yulee  v,  Canova 
(1865)  11  Fla.  9. 

Where  a  breach  of  contract  cannot  be 
adequately  compensated  at  law,  a  court 
of  equity  will  as  readily  decree  specific 
performance  of  a  contract  relating  to 
personal  property  as  it  would  a  con- 
tract relating  to  realty.  Carolee  v. 
Handelis  (1897)  103  Ga,  299,  29  S.  E. 
935. 

There  is  a  distinction  taken  in  equity 
in  regard  to  specific  performance  be- 
tween contracts  which  relate  to  land 
and  those  which  relate  only  to  personal 
chattels,  the  general  rule  being  that 
equity  will  give  its  relief  in  contracts 
of  the  first,  but  not  in  those  of  the  lat- 
ter, kind.  This  distinction  proceeds 
upon  the  ground  that  in  the  case  of  real 
estate  damages  at  law  may  not  afford  a 
complete  remedy,  but  that  in  the  case 
of  personal  property  compensation  in 
damages  furnishes  an  adequate  remedy. 
Parker  v.  Garrison  (1871)  61  DL  250. 

In  Richmond  v.  Dubuque  &  S.  C.  R. 
Co.  (1871)  33  Iowa,  422,  affirmed  in 
(1874)  19  Wall.  (TJ.  S.)  584,  22  L.  ed. 
173,  the  court  said:  "It  is  impossible  to 
state  a  general  rule,  drawn  either  from 
principle  or  precedents,  as  to  the  power 
of  equity  to  enforce  a  specific  perform- 
ance of  contracts  respecting  personal 
property,  choses  in  action,  and  personal 
services.  It  is  often  said  that  in  such 
cases  equity  will  not  entertain  jurisdic- 
tion. But  this  doctrine  is  subject  to  an 
exception,  or  is  rather  limited  in  its  ap- 
plication to  cases  where  compensation  in 
damages  does  not  furnish  a  complete 
and  satisfactory  remedy.  The  rule  is 
stated  in  other  words;  namely,  when  the 
contracting  party  is  entitled  to  the  sub- 
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ject-matter  of  the  contract  and  cannot 
be  fully  compensated  therefor,  equity 
will  afford  relief." 

In  Phillips  v.  Bishop  (1914)  92  Kan. 
313,  140  Pac.  834,  affirming  a  decree  for 
specific  performance  of  an  agreement  to 
leave  property  at  death  to  a  child  in 
consideration  of  her  living  in  the  family 
and  performing  services,  the  court,  in 
reply  to  the  objection  that,  as  the 
promisor  left  nothing  but  personal 
property,  the  suit  could  not  be  main* 
tained  since  the  plaintiff  had  an  ade- 
quate remedy  at  law  to  recover  the 
value  of  the  property,  said  that  modern 
courts  have  shown  a  tendency  to  depart 
from  the  old  rule;  and  that  where  there 
has  been  part  performance,  and  espe- 
cially where  the  services  rendered  are 
of  a  peculiar  character  which  the  par- 
ties never  intended  to  be  measured  by 
pecuniary  standards,  the  court  recog- 
nizes no  distinction  between  personal 
property  and  real  property,  and  will 
grant  relief  in  either  case.  In  general, 
however,  the  specific  performance  of 
eon  tracts  to  leave  property  in  considera- 
tion of  services  is  not  within  the  scope 
of  the  present  note,  whether  the  suit  is 
brought  to  secure  the  rendition  of  ser- 
vices or  to  procure  property  promised 
to  be  left  in  consideration  of  the  ser- 
vices. Various  aspects  of  this  question 
are  treated  in  the  notes  cited  in  the 
L.R.A.  Indexes  under  the  title,  "Specific 
Performance." 

The  rule,  the  reasons  for  the  rule, 
and  some  of  the  exceptions  are  thus 
stated  in  Gottschalk  v.  Stein  (1888)  69 
McL  51,  13  Atl.  625 :  "As  a  general  rule, 
courts  of  equity  will  not,  it  is  true,  de- 
cree the  specific  performance  of  a  con- 
tract for  the  sale  of  goods  and  chattels, 
for  the  reason  that  an  action  at  law  for 
a  breach  of  the  contract  affords  as  com- 
plete a  remedy  for  the  purchaser  as  the 
delivery  of  the  goods,  inasmuch  as,  with 
the  damages  thus  recovered  at  law,  he 
can  purchase  the  same  quantity  of  like 
goods.  Having  thus  an  adequate  remedy 
at  law,  there  is  no  ground  for  the  inter- 
ference of  a  court  of  equity.  But  we 
take  it  to  be  well  settled  that,  where 
there  is  an  agreement  to  buy  a  specific 
chattel  for  a  specific  purpose,  and  this 
purpose  can  only  be  answered  by  the 
delivery  of  the  chattel  itself;  or  where, 
from  the  nature  of  the  subject-matter 
of  the  agreement,  the  measure  of  dam- 
ages must  necessarily  be  uncertain;  or 
where  damages  will  not  be  as  beneficial 
to  the  purchaser  as  the  performance  of 
the  contract,  equity  will  interfere  and 
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decree  the  specific  performance  of  the 
contract,  because  in  such  cases  an  action 
at  law  for  a  breach  of  the  contract  will 
not  afford  the  purchaser  a  complete  and 
adequate  remedy." 

In  Clark  v.  Flint  (1839)  22  Pick. 
(Mass.)  239,  33  Ajm.  Dec.  733,  Wilde,  J., 
said  in  effect  that  the  exercise  of  equity 
jurisdiction  to  enforce  specific  perform- 
ance does  not  proceed  upon  any  distinc- 
tion between  real  estate  and  personal 
estate;  but  upon  the  reason  that  dam- 
ages at  law  may  not  in  the  particular 
ease  afford  a  complete  remedy.  Again 
he  said:  "Ail,  as  it  seems  to  me,  that 
can  be  fairly  inferred  from  the  cases  on 
this  point  is  that  in  contracts  respecting 
personal  estate  a  compensation  in  dam- 
ages is  much  oftener  a  complete  and 
satisfactory  remedy  than  it  is  in  those 
which  relate  to  real  estate.  But  in  all 
cases,  if  the  party  has  not  such  a 
remedy,  a  court  of  equity  will  entertain 
jurisdiction,  and  grant  relief  as  justice 
may  require." 

In  Jones  v.  Newhall  (1874)  115  Mas* 
244,  15  Am.  Rep.  97,  the  court,  in  dis- 
cussing the  right  of  the  vendor  to  spe- 
cific performance  of  an  agreement  for 
the  sale  of  land  at  a  specified  price  in 
money,  said  that  the  reason  for  the  gen- 
eral rule  denying  specific  performance 
of  contracts  for  the  sale  of  personal 
property  is  "that,  in  regard  to  most 
articles  of  personal  property,  the  com- 
modity and  its  market  value  are  sup- 
posed to  be  substantially  equivalent, 
each  to  the  other,  so  that  they  may  be 
readily  interchanged.  The  seller  may 
convert  his  rejected  goods  into  money; 
the  purchaser,  with  his  money,  may  ob- 
tain similar  goods,  each  presumably  at 
the  market  price;  and  the  diflerence  be- 
tween that  and  the  contract  price,  re- 
coverable at  law,  will  be  full  indemnity. 
[Citing  cases.]  It  is  otherwise  with 
fixed  property  like  real  estate,  .  .  . 
Although  the  general  subject  is  within 
the  chancery  jurisdiction  of  the  court, 
yet  inadequacy  of  the  damages  recover- 
able at  law  is  essential  to  the  right  to 
invoke  its  action  as  a  court  of  chancery 
in  any  particular  case.  The  rule  is  the 
same  whether  applied  to  contracts  for 
the  sale  of  real  or  of  personal  estate. 
The  difference  in  the  application  arises 
from  the  difference  in  the  character  of 
the  subject-matter  of  the  contracts  in 
respect  to  the  question  whether  dam- 
ages at  law  will  afford  full  and  adequate 
indemnity  to  the  party  seeking  relief. 
If  the  character  of  the  property  be  such 
that  the  loss  of  the  contract  will  not  be 
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fairly  compensated  in  damages  based 
upon  an  estimate  of  its  market  value, 
relief  may  be  had  in  equity,  whether  it 
relates  to  real  or  personal  estate." 

Li  a  suit  upholding  the  right  to  spe- 
cific performance  of  a  contract  for  cor- 
porate stock,  the  court,  in  Cole  v.  Cole 
Realty  Co.   (1912)   169  Mich.  347,  135 
N.  W.  329,  said:    "Though  the  law  of 
specific   performance    primarily    relates 
to  realty  contracts,  and,   as  a  general 
rale,  is  not  applicable  where  the  subject- 
matter  is  personal  property,  yet  specific 
performance  will  be  decreed  and  a  eon- 
tract  enforced  where  the  thing,  in  the 
nature  of  personal  property,  has  a  senti- 
mental value,  is  rare,  and  cannot  be  ob- 
tained   elsewhere,    or    has    no    market 
value,  or  the  true  value  is  difficult  of 
ascertainment  or  requires  an   account- 
ing, or  other  peculiar  circumstances  of 
the  contract   involve   conditions   where 
the  measure  of  damages  in  a  eourt  of 
law  will    not   give   full    and   adequate 
compensation." 

It  is  a  general  rule  that  a  court  of 
equity  will  not  decree  the  specific  per- 
formance of  a  mere  personal  covenant 
sounding  in  damages,  nor  of  a  contract 
relating  to  personalty,  where  compensa- 
tion may  be  had  at  law.  Such  contracts 
will  be  enforced  only  where  the  prop- 
erty has  some  artificial  nature,  or  where 
a  breach  of  the  personal  undertaking 
would  be  productive  of  irreparable  in- 
jury. Hoy  v.  Hansborough  (1843) 
Freem.  Ch.  (Miss.)  533. 

Though  courts  of  equity  do  not  as  a 
general  rule  exercise  as  liberal  jurisdic- 
tion over  contracts  in  relation  to  per- 
sonal property  as  they  do  over  contracts 
relating  to  land,  yet  their  power  to  de- 
cree the  specific  performance  of  such 
contracts  in  a  proper  case,  as,  for  ex- 
ample, where  the  complainant  has  not  a 
clear,  complete,  and  adequate  remedy  at 
law,  or  where  some  other  ingredient  of 
equity  is  mixed  with  the  transaction,  is 
now  firmly  established.  Domestic  Teleg. 
&  Teleph.  Co.  v.  Metropolitan  Teleph.  & 
Teleg.  Co.  (1884)  39  N.  J.  Eq.  160,  af- 
firmed in  (1885)  40  N.  J.  Eq.  287. 

The  jurisdiction  of  equity  to  decree 
specific  performance  of  contracts  for 
the  sale  of  chattels  is  as  well  settled  as 
it  is  of  contracts  for  the  sale  of  realty, 
and  is  based  upon  the  same  grounds; 
namely,  the  inability  of  the  courts  of 
law  to  give  such  remedy.  And  so  the 
question  whether  the  court  will,  in  a 
particular  ease,  exercise  its  jurisdiction, 
is  to  be  determined  upon  the  same  con- 
siderations in  both  cases,  the  most  im- 
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portant  being  the  question  whether  there 
is  a  full,  complete  and  adequate  remedy 
at  law.  And  the  reason  why  the  juris- 
diction is  seldom  exercised  over  sales  of 
chattels  is  that  the  remedy  at  law,  in 
such  cases,  is  usually  adequate  and  satis- 
factory. Rothholz  v.  Schwartz  (1890) 
46  N.  J.  Eq.  477,  19  Am.  St.  Rep.  409, 
19  Atl.  312. 

"The  fundamental  principles  which 
guide  a  court  of  equity  in  decreeing  the 
specific  performance  of  contracts  are  es- 
sentially the  same  whether  the  contracts 
relate  to  realty  or  to  personalty.  By 
reason  of  the  fact  that  damages  for  the 
breach  of  a  contract  for  the  sale  of  per- 
sonalty are  in  most  cases  easily  ascer- 
tainable and  recoverable  at  law,  courts 
of  equity  in  such  cases  withhold  equit- 
able relief.  Touching  contracts  for  the 
sale  of  land  the  reverse  is  the  case.  But 
no  inherent  difference  between  real  es- 
tate and  personal  property  controls  the 
exercise  of  the  jurisdiction.  Where  no 
adequate  remedy  at  law  exists,  specific 
performance  of  a  contract  touching  the 
sale  of  personal  property  will  be  decreed 
with  the  same  freedom  as  in  the  case  of 
a  contract  for  the  sale  of  land."  Cur- 
tice Bros.  Co.  v.  Catts  (1907)  72  N.  J. 
Eq.  831,  66  Atl.  935. 

In  holding  that  specific  performance 
will  lie  for  the  enforcement  of  a  con- 
tract with  reference  to  corporate  stock, 
the  court,  in  Johnson  v.  Brooks  (1883) 
93  N.  Y.  337,  affirming  (1880)  14  Jones 
&  S.  13,  declares  that,  while  it  may  be 
conceded  in  general  that  a  court  of 
equity  will  not  take  upon  itself  to  make 
decrees  of  specific  performance  where 
chattel  property  alone  is  concerned,  its 
jurisdiction  to  do  so  is  no  longer  to  be 
doubted,  and  it  is  believed  that  no  good 
reason  exists  against  its  exercise  in  any 
case  where  compensation  in  damages 
would  not  furnish  a  complete  and  satis- 
factory remedy. 

The  jurisdiction  of  a  court  of  equity 
to  enforce  specific  performance  of  a  con- 
tract relating  to  personal  property, 
though  rarely  exercised,  cannot  be  de- 
nied, and  may  be  exercised  where  com- 
pensation in  damages  would  not  afford 
a  complete  and  adequate  remedy.  Argus 
Co.  v.  Manning  (1893)  138  N.  Y.  557, 
34  N.  E.  388. 

In  Williams  v.  Montgomery  (1896) 
148  N.  Y.  519,  43  N.  E.  57,  involving  a 
contract  for  stock  in  a  corporation  or- 
ganized to  manufacture  a  patented  de- 
vice, the  court  said:  "Although  per- 
formance of  a  contract  relating  to  per- 
sonal property  may  not  be  demanded  as 
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a  right,  it  rests  in  the  sound  discretion 
of  the  court  where,  as  in  this  ease,  com- 
pensation in  damages  would  be  difficult, 
if  not  impossible,  owing  to  the  fact  that 
the  matter  was  in  the  nature  of  an  ex- 
periment, contracted  for,  but  not  made, 
so  that  the  result,  of  necessity,  could 
never  be  known." 

In  Butler  v.  Wright  (1906)  186  N.  Y. 
259,  78  N.  E.  1002,  reversing  (1905) 
103  App.  Div.  463,  93  N.  Y.  Supp.  113, 
involving  a  contract  for  the  purchase 
and  sale  of  corporate  stock,  the  court 
thus  states  the  rule  and  the  exceptions: 
"The  rule  is  that,  as  to  contracts  per- 
taining to  personal  property,  a  party 
should  be  confined  to  his  action  for  dam- 
ages, unless  it  appears  that  he  is  enti- 
tled to  the  thing  contracted  for  in 
specie,  which  to  him  has  some  special 
value,  and  which  he  cannot  readily  ob- 
tain in  the  market;  or  in  cases  where  it 
is  apparent  that  compensation  in  dam- 
ages would  not  furnish  a  complete  and 
adequate  remedy.  But  in  each  case  the 
question  as  to  whether  a  court  of  equity 
will  take  jurisdiction  and  grant  the  re- 
lief asked  for  rests  in  the  sound  discre- 
tion of  the  court,  and  it  cannot  be 
demanded  as  a  matter  of  right." 

The  general  rule  is  not  to  entertain 
jurisdiction  to  decree  the  specific  per- 
formance of  agreements  respecting 
goods,  chattels,  stock,  choses  in  action, 
and  other  things  of  a  mere  personal 
nature;  but  the  rule  is  qualified  and 
limited  to  oases  where  a  compensation 
in  damages  would  furnish  a  complete 
and  satisfactory  remedy.  Phillips  v. 
Berger  (1848)  2  Barb.  (N.  Y.)  608,  af- 
firmed in  (1850)  8  Barb.  527. 

The  rule  which  in  general  denies  spe- 
cific performance  of  a  contract  in  rela- 
tion to  personal  property  does  not  rest 
upon  any  distinction  between  real  and 
personal  property,  but  upon  the  ground 
that  in  the  former  case  damages  at  law 
will  not  afford  an  adequate  remedy,  be- 
cause lands  have  a  peculiar  and  special 
value,  some  being  more  valuable  and 
more  convenient  to  the  purchaser  than 
others;  whereas,  in  the  latter  case,  dam- 
ages calculated  at  the  market  value 
afford  a  remedy  as  full  and  complete  as 
delivery  of  the  article  to  the  purchaser 
would  be,  because  like  articles  can  be 
easily  purchased  with  the  money  recov- 
ered. One  horse  or  one  ton  of  iron  has 
no  peculiar  value  over  another  of  the 
same  kind.  Branch  v.  Tomlinson  (1877) 
77  N.  0.  388. 

While  it  is  true  that  as  a  general  rule 
a  bill  in  equity  will  not  lie  for  the  spe- 
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cifio  performance  of  a  contract  for  the 
sale  of  chattels,  it  is  not  true  where  the 
articles  Bold  are  of  such  a  nature  that 
they  cannot  be  purchased  in  the  market. 
Northern  C.  R.  Co.  v.  Walwortfi  (1899) 
193  Pa.  207,  74  Am.  St.  Rep.  683,  44 
Atl.  253,  holding  that,  in  the  circum- 
stances of  the  case,  specific  performance 
would  be  granted  of  a  contract  for  al- 
most the  whole  of  the  bonds  and  stock 
of  a  corporation. 

A  court  of  equity  will  compel  the 
restitution  and  delivery  of  specific  chat- 
tels wrongfully  withheld,  notwithstand- 
ing replevin  or  trover  would  lie  for 
them,  but  only  where  damages  would  be 
an  inadequate  redress  for  the  injury,  as 
in  the  case  of  valuable  paintings,  heir- 
looms, and  other  articles  incapable  of 
being  replaced,  which  are  prized  for 
their  associations  rather  than  for  any 
intrinsic  value  which  they  possess. 
Nestel  v.  Knickerbocker  L.  Ins.  Co. 
(1877)  12  Phila.  (Pa.)  477  (obiter). 

An  exception  to  the  general  rule  that 
a  contract  for  the  sale  of  personal  prop- 
erty will  not  be  specifically  enforced  is 
made  where  the  thing  cannot  be  pur- 
chased in  the  market  and,  because  of  its 
nature  or  the  circumstances,  the  deliv- 
ery of  the  thing  itself,  and  not  mere 
pecuniary  compensation,  is  the  redress 
practically  required.  Strause  v.  Berger 
(1908)  220  Pa.  367,  69  Atl.  818. 

In  Lumley  v.  Miller  (1909)  23  S.  D. 
16,  119  N,  W.  1014,  an  action  for  claim 
and  delivery,  the  court  said  arguendo 
that,  while  a  tender  in  a  case  of  breach 
of  an  agreement  to  convey  real  prop- 
erty will  authorize  a  suit  for  specific 
performance  of  the  contract,  a  breach 
of  a  contract  to  convey  personal  prop- 
erty ordinarily  gives  only  a  right  of  ac- 
tion for  damages  that  may  be  sustained 
by  reason  of  such  breach. 

The  remedial  power  of  a  court  of 
equity  to  decree  the  delivery  of  specific 
chattels  is  limited  to  a  class  of  cases 
where  the  ehattel  has  a  special  and 
peculiar  value,  and  where  the  remedy 
at  law  in  damages  would  be  entirely  in- 
adequate, as  where  the  chattel  is  a 
family  relic  or  ornament  or  heirloom,  or 
other  thing  of  kindred  nature.  Womack 
v.  Smith  (1850)  11  Humph.  (Tenn.)  478, 
54  Am.  Dec.  51,  holding  that  a  bill 
would  lie  for  the  recovery  of  slaves. 

§  £»   Objection  that  replevin  or  detinue 
furnishes  a  remedy. 

Generally,  the  objection  to  a  suit  for 
specific  performance  of  a  contract  in  re- 
lation to  personalty  is  that  an  action  at 
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law  for  damages  furnishes  an  adequate 
remedy,    but    sometimes    the    point    is 
raised   that    an    aetion   in    replevin   or 
detinue  would  provide  such  a  remedy. 
It  will   be   observed    that,   in   general, 
where  the  contract  is  executory,  so  that 
the  title  has  not  passed  to  the  plaintiff, 
that  remedy  is  not  available,  and  there- 
fore furnishes  no  reason  for  the  denial 
of  the  remedy  of  specific  performance, 
hi  Williams  v.   Carpenter   (1890)   14 
Colo.  477,  24  Pac.  558,  affirming  a  de- 
cree requiring  the  delivery  of  a  deed  of 
real  property  to   the   complainant,   the 
court,  in  answer  to  the  defendant's  con- 
tention   that    the    action    should    have 
been  in  the  nature  of  replevin  rather 
than  an  equitable  action,  said  that  under 
the  local  practice  an  action  for  claim 
and  delivery  is  substituted  for  the  com- 
mon-law   action    of    replevin,    and    the 
judgment  must  be  for  the  return  of  the 
property,  or  in  the  alternative  for  the 
value  thereof  in  case  a  delivery  cannot 
be  had,  and  that,  as  in  the  case  at  bar 
the  defendant  was  insolvent,  the  alterna- 
tive judgment  provided  by  the  statute 
would  be  of  no  avail,  and  the  remedy  at 
law  was  inadequate. 

In  Summers  v.  Bean  (1856)  13  Gratt. 
(Va.)  404,  enforcing,  at  the  instance  of 
the  purchaser,  specific  performance  of 
a  eontract  for  the  sale  of  slaves,  the 
court  observed  that,  if  the  purchaser 
eould  recover  the  slaves  by  an  action  of 
detinue,  he  would  have  an  ample  remedy 
and  could  not  come  into  equity  for  re- 
lief; but  that  he  eould  not  maintain 
that  action  because  the  legal  title  was 
not  vested  in  him,  the  contract  being 
merely  executory. 

The  court  in  McGowin  v.  Remington 
(1849)  12  Pa.  56,  61  Am.  Dec.  584, 
points  out  that,  even  where  the  title  to 
the  specific  thing  sought  is  in  the  com- 
plainant, an  action  of  replevin  is  not  an 
adequate  remedy,  since  it  is  in  no  in- 
stance effective  to  enforce  a  specific  re- 
turn of  chattels,  for  the  reason  that  a 
claim  of  property  and  a  bond  given  are 
always  sufficient  to  defeat  reclamation, 
no  matter  what  may  be  the  eventual 
issue  of  the  contest.  The  case  is  not 
strictly  within  the  scope  of  the  note, 
since  no  contract  was  involved,  the  re- 
lief sought,  which  was  granted,  being 
for  the  return  of  certain  maps  and  plans 
which  the  defendant  was  retaining  with- 
out right  The  court  said  in  effect  that 
the  ground  of  jurisdiction  was  the  same 
as  that  upon  which  the  specific  perform- 
ance of  an  agreement  is  enforced; 
namely,  that  fruition  of  the  thing,  the 
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subject  of  the  agreement,  is  the  object, 
the  failure  of  which  would  be  but  illy 
supplied  by  an  award  of  damages. 

A  bill  in  equity  is  a  proper  remedy 
for  recovering  possession  of  goods  which 
are  in  the  custody  of  a  collector  of  cus- 
toms, and  are  therefore  irrepleviable. 
Pollard  v.  Reardon  (1895)  13  C.  C.  A. 
171,  21  U.  S.  App.  639,  65  Ted.  848. 

In  Parker  v.  Garrison  (1871)  61  HL 
250,  holding  that  specific  performance 
should  be  granted  of  a  contract  by  which 
defendant,  in  consideration  of  release 
from  an  agreement  to  purchase  prop- 
erty, was  to  be  treated  as  a  tenant,  the 
complainant  to  receive  one  half  of  the 
crops,  all  to  be  paid  in  corn,  it  appear- 
ing that  the  defendant  was  insolvent, 
and  that  he  had  stored  part  of  the  corn 
in  his  own  name  with  third  persons,  and 
was  hauling  the  remainder  to  be  stored 
in  the  same  manner,  and  that  the  per- 
sons with  whom  the  corn  was  stored  had 
refused  to  let  the  complainant  have  any 
of  the  corn  or  to  pay  for  the  same,  the 
court  observed  that  the  remedy  by  re- 
plevin, at  least,  would  have  been  doubt- 
ful and  uncertain  from  the  difficulty  of 
showing  a  legal  title  in  the  specific  prop- 
erty, there  having  been  no  delivery;  and, 
furthermore,  that  several  suits  would 
have  been  necessary  as  part  of  the  corn 
was  in  possession  of  the  defendant,  and 
part  in  possession  of  the  other  persons. 

The  court  in  Beasley  v.  Allyn  (1882) 
15  Phila.  (Pa.)  97,  in  replying  to  the 
suggestion  that  an  action  of  replevin 
could  have  been  resorted  to,  to  recover 
the  property,  observed  that  the  filing 
of  the  claim  property  bond  would  of  it- 
self defeat  the  purpose  of  the  plaintiffs. 
There  was  another  reason  in  this  case 
why  replevin  would  not  afford  an  ade- 
quate remedy, — that  the  plaintiffs  were 
not  the  sole  owners  and  could  not  have 
been  successful  in  an  action  of  replevin. 

In  upholding  the  jurisdiction  of 
equity  to  decree  specific  delivery  of  title 
papers  to  heirs  at  law,  the  court,  in 
Kelly  v.  Lehigh  Min.  &  Mfg.  Co.  (1900) 
98  Va,  405,  81  Am.  St.  Rep.  736,  36 
S.  E.  511,  said  generally  that  referring 
to  the  provision  of  the  Code  which 
makes  more  effective  the  common-law 
remedy  of  detinue  does  not  affect  that 
jurisdiction,  for  where  courts  of  equity 
have  once  acquired  jurisdiction  a  sub- 
sequent statute  which  gives  to  or  en- 
larges the  jurisdiction  of  the  common- 
law  courts  over  the  same  subject,  does 
not  deprive  the  equity  courts  of  their 
jurisdiction,  although  the  statute  may 
furnish  a  complete  and  adequate  remedy 
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at  law,  unless  the  statute  conferring 
such  jurisdiction  uses  prohibitory  or  re- 
strictive words. 

In  some  of  the  cases  falling  within 
the  scope  of  this  note  where  the  relief 
of  specific  performance  was  sought  by 
the  vendor,  the  question  has  been  raised 
whether  he  must  rely  upon  the  inade- 
quacy of  his  own  remedy  at  law,  or 
whether  he  may  rely  upon  the  mutuality 
of  the  remedy;  in  other  words,  whether 
the  fact  that  the  vendee  would  be  enti- 
tled to  such  relief  will  support  the 
vendor's  right  to  it  irrespectively  of  the 
inadequacy  of  his  remedy  at  law.  The 
question  is,  of  course,  much  broader 
than  the  scope  of  the  note,  and  has  re- 
ceived the  greatest  consideration  in 
cases  of  contracts  involving  real  prop- 
erty. It  may  be  said,  generally  how- 
ever, that  specific  performance  of  such 
contracts  is  very  frequently  granted  at 
the  prayer  of  the  vendor  as  well  as  at 
the  prayer  of  the  vendee. 

In  Yulee  v.  Canova  (1865)  11  Pla.  9, 
the  court  enforced  specific  performance 
at  the  instance  of  the  vendor,  of  a  con- 
tract for  the  sale  of  sugar,  apparently 
upon  the  ground  that  in  the  circum- 
stances the  vendee  would  have  been  en- 
titled to  such  relief,  and  that  the  rem- 
edy should  be  mutual. 

The  court  quotes  with  approval  from 
Story's  Commentaries  on  Equity  Juris- 
prudence, vol.  1,  page  41,  par.  723, 
as  follows:  "Where  the  specific  per- 
formance of  a  contract  respecting  chat- 
tels will  be  decreed  upon  the  application 
of  one  party,  courts  of  equity  will  main- 
tain the  like  suit  at  the  instance  of  the 
other  party,  although  the  relief  sought 
by  him  is  merely  in  the  nature  of  a  com- 
pensation in  damages  or  value;  for  in 
all  such  cases  the  court  acts  upon  the 
ground  that  the  remedy,  if  it  exists  at 
all,  ought  to  be  mutual  and  reciprocal, 
as  well  for  the  vendor  as  for  the  pur- 
chaser." 

In  Cole  v.  Cole  Realty  Co.  (1912)  169 
Mich.  347,  135  N.  W.  329,  affirming  a 
decree  overruling  a  demurrer  to  a  bill 
by  the  vendor  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  stock, 
the  court  observed  generally  that  equity 
less  readily  entertains  the  cause,  of  a 
vendor  seeking  specific  performance 
than  that  of  a  vendee,  on  the  ground 
that  in  many  instances  the  vendor  can 
more  easily  compel  adequate  relief  in 
a  court  of  law;  but  in  cases  where  the 
contract  is  mutually  binding,  it  is  an  ac- 
cepted rule  that,  if  the  vendee  is  enti- 
tled to  specific  performance,  the  vendor 
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should  be  granted  the  same  relief,  for 
the  reason  that  mutual  obligations 
should  give  mutual  remedies. 

But  it  was  held  in  G.  W.  Baker  Mach. 
Co.  v.  United  States  Fire  Apparatus  Co. 
(1916)  —  DeL  — ,  97  Atl.  613,  revers- 
ing (1915)  10  Del.  Ch.  421,  95  Atl.  294, 
that  the  right  of  a  vendor  to  specific 
performance  of  a  contract  must  rest 
upon  the  inadequacy  of  his  remedy  by 
an  action  at  law.  and  cannot  rest  upon 
mutuality  of  remedy;  in  other  words, 
that  he  is  not  entitled  to  the  remedy  of 
specific  performance  merely  because  the 
vendee  would  be  entitled  to  such  remedy 
if  sought  by  him.  The  suit  in  this  case 
was  for  specific  performance  of  a  con- 
tract in  relation  to  corporate  stock,  but 
the  principle  stated  is  'apparently  in- 
tended to  apply  regardless  of  the  char- 
acter of  the  property  involved. 

|  4.  Effect  of  principles  or  considera- 
Motis  not  distinctive  to  personal  prop- 
erty—in general. 

It  is  to  be  observed  that  in  many 
cases  involving  contracts  in  relation  to 
personal  property  the  result  did  not 
turn  upon  the  rule  or  its  exceptions  in 
relation  to  property  of  that  kind,  for 
the  reason  that  they  fell  within  the 
operation  of  other  general  principles  in 
relation  to  specific  performance  that  are 
not  distinctive  to  personal  property  con- 
tracts. It  is,  of  course,  impossible 
within  the  scope  of  the  present  note  to 
discuss  those  principles,  or  to  do  more 
than  call  attention  to  some  of  the  cases 
involving  personal  property  in  which 
they  have  controlled  or  influenced  the 
decision.  Under  the  influence  of  those 
principles,  the  court  may  in  a  given  case 
grant  specific  performance  of  a  con- 
tract in  relation  to  personal  property 
which  would  otherwise  fall  directly 
within  the  general  rule  above  stated, 
that  specific  performance  will  not  be 
granted  of  contracts  in  relation  to  per- 
sonal property;  and  on  the  other  hand, 
under  their  influence,  it  may  refuse 
specific  performance  of  a  contract  in 
relation  to  personal  property  of  a  char- 
acter which  would  otherwise  fall  within 
an  exception  to  the  general  rule. 

The  principle  that  specific  perform- 
ance will  not  lie  where  defendant  has 
put  it  out  of  his  power  to  perform  the 
contract,  was  assigned  in  Langford  v. 
Taylor  (1901)  99  Va.  577,  39  S.  E.  223, 
as  one  of  the  grounds  for  the  decision 
denying  specific  performance,  although 
there  were  other  adequate  grounds. 

And  in  some  cases  denial  of  specific 
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performance  is  referable,  not  to  the 
fact  that  the  contract  related  to  per- 
sonal property,  but  to  the  general  prin- 
ciple that  specific  performance  will  not 
be  granted  where  it  would  require  con- 
stant and  continuous  supervision  on  the 
part  of  the  courts.  The  point  is  illus- 
trated by  Rutland  Marble  Co.  v.  Ripley 
(1871)  10  Wall.  (U.  S.)  339,  19  L.  ed. 
955,  3  Mor.  Min.  Rep.  291,  denying  spe- 
cific performance  of  a  personal  contract 
to  deliver  marble  of  certain  kinds  and 
in  blocks  of  a  kind,  the  contract  being 
for  a  perpetual  supply  of  marble. 

Other  illustrations  of  the  influence  of 
this  principle  are  afforded  by  some  of 
the  cases  cited  infra,  §§  17  and  19;  and 
see  also  Bomer  Bros.  v.  Canady  (1901) 
79  Miss.  222,  55  L.R.A.  328,  89  Am.  St. 
Rep.  593,  30  So.  638,  infra,  §  16;  and 
Blue  Point  Oyster  Co.  v.  Haagenson 
(1913)  209  Fed.  278,  infra,  §  26. 

Again,  the  principle  as  stated  in 
Pressed  Steel  Car  Co.  v.  Hansen 
(1905)  2  L.R.A.(N.S.)  1172,  71  C.  C.  A. 
207,  137  Fed.  403,  affirming  (1904)  128 
Fed.  444,  that  to  warrant  the  specific 
performance  of  a  contract  it  must  be 
clearly  and  unequivocally  proved  as 
stated,  so  that  its  terms  as  to  subject- 
matter,  consideration,  and  other  essen- 
tials will  be  explicit  and  unambiguous, 
is,  of  course,  as  applicable  to  contracts 
in  relation  to  personal  property  which 
might  otherwise  be  the  subject  of  spe- 
cific performance  as  to  contracts  in  re- 
lation to  real  property.  The  principle 
was  applied  in  the  above  case  by  deny- 
ing specific  performance  of  an  alleged 
agreement  by  a  servant  to  assign  inven- 
tions or  patents  to  the  master,  upon  the 
ground  that  the  existence  of  such  agree- 
ment was  not  sufficiently  established. 

Other  instances  in  which  the  principle 
has  controlled  the  decision  are  cited 
infra,  §  12;  and  see  also  Barr  v.  Laps- 
ley  (1816)  1  Wheat.  (U.  S.)  151,  4 
L  ed.  58,  infra,  §  26;  Cisna  v.  Mallory 
(1898)  84  Fed.  851,  19  Mor.  Min.  Rep. 
227,  infra,  §  20. 

Specific  performance  at  the  instance 
of  one  who  was  to  purchase  and  have 
the  exclusive  sale  within  certain  terri- 
tory of  a  patented  article  "as  long  as 
he  should  exercise  all  reasonable  efforts 
and  energy  to  push  the  sale  of  the 
goods"  was  denied  in  Taussig  v.  Corbin 
(1906)  73  C.  C.  A.  656,  142  Fed.  660, 
for  the  reasons  that  the  court  was  un- 
able to  specifically  enforce  the  plaintiff's 
agreement  for  continuing  personal  ser- 
vices, for  unmutuality  of  remedy,  and 
for  the  further  reasons  that  the  con- 
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tract  was  unequal  because  the  plaintiff 
might  discontinue  at  any  time,  while 
there  was  no  limitation  as  to  the  dura- 
tion of  the  contract  on  the  part  of  de- 
fendant so  long  as  the  plaintiff  ful- 
filled the  conditions;  and  that  it  did  not 
appear  that  plaintiff  had  performed 
such  conditions  on  his  part. 

In  Barnes  v.  McAllister  (1860)  18 
How.  Pr.  (N.  Y.)  534,  specific  perform- 
ance of  a  contract  by  the  defendant  to 
manufacture  and  sell  to  plaintiff  a  cer- 
tain ointment  was  denied  for  the  reasons 
that  the  agreement  was  not  fair  and 
equal;  that  it  would  be  impossible  for 
a  court  of  equity  to  ascertain  whether 
the  most  essential  provisions  of  the  con- 
tract, on  both  sides,  had  been  complied 
with,  under  a  decree  for  specific  per- 
formance, should  such  a  decree  be  pro- 
nounced; and  that  the  parties  had  them- 
selves provided  the  actual  measure  of 
damages  to  be  paid  in  case  of  violation 
of  the  contract  by  selling  the  articles  to 
other  parties;  namely,  two  gross  to  be 
paid  for  every  one  sold. 

For  other  cases  as  to  the  effect  upon 
the  specific  performance  of  contracts 
involving  personal  property,  of  the  gen- 
eral principle  that  contracts  for  per- 
sonal services  will  not  be  specifically 
enforced,  see  Neal  v.  Parker  (1904)  98 
Md.  254,  57  Atl.  13,  infra,  §  16,  and 
Livesley  v.  Johnson  (1904)  45  Or.  30, 
65  L.R.A.  783,  106  Am.  St.  Rep.  647,  76 
Pac.  13,  946,  infra,  §  18. 

g  5.  —trusts. 

Where  a  contract  in  relation  to  real 
property  creates  a  trust,  either  ex- 
pressly or  by  implication,  the  case  falls 
within  an  independent  head  of  equity 
jurisprudence,  and  specific  performance 
may  be  granted  regardless  of  the  char- 
acter of  the  property. 

If  a  trust  be  created,  the  circum- 
stance that  the  subject-matter  to  which 
the  trust  is  attached  is  a  personal  chat- 
tel will  not  prevent  the  court  from  en- 
forcing the  due  execution  of  the  trust. 
Polley  v.  Budd  (1851)  14  Beav.  34,  51 
Eng.  Reprint,  200. 

In  Krohn  v.  Williamson  (1894)  62 
Fed.  869,  affirmed  in  (1895)  13  C.  C.  A. 
668,  31  U.  S.  App.  325,  66  Fed.  655,  the 
court  said  that  the  controlling  reason 
why  the  delivery  of  corporate  stock  in 
specie  should  be  decreed  is  that  the  de- 
fendant holds  it  in  trust  for  the  com- 
plainant; that  the  court,  as  a  court  of 
equity,  acquires  jurisdiction  of  the  ac- 
tion not  because  damages  at  law  would 
be  inadequate,  but  because  it  is  an  ac- 
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tion  to  enforce  a  trust,  and,  having 
jurisdiction  on  this  ground,  may  give 
such  full  relief  as  the  nature  of  the  case 
requires. 

The  general  rule  that  equity  will  not 
decree  the  delivery  of  specified  personal 
property  wrongfully  withheld,  nor  en- 
force the  specific  performance  of  a  con- 
tract to  sell  chattels,  unless  it  is  shown 
that  money  damages  for  the  release  of 
the  obligation  would  not  afford  relief, 
does  not  apply  to  a  suit  for  the  specific 
performance  of  a  trust  in  respect  of 
personal  property.  Bacon  v.  Grosse 
(1913)  165  Oal.  481,  132  Pac.  1027  (an 
agreement  by  one  party  to  purchase  and 
hold  corporate  stocks  and  bonds  for 
another) . 

Specific  performance  will  lie  for  the 
enforcement  of  a  contract  to  deliver 
notes,  by  which  the  defendant  was  made 
the  trustee  of  an  express  trust.  Hen- 
derson v.  Johns  (1889)  13  Oolo.  280,  22 
Pac.  461. 

That  specific  performance  may  be 
granted  where  the  agreement  creates  a 
trust  is  illustrated  by  Kimball  v.  Mor- 
ton (1845)  5  N.  J.  Eq.  26,  43  Am.  Dec. 
621,  involving  an  agreement  creating  a 
trust  in  shares  of  stock. 

Other  instances  of  the  application  of 
this  principle  in  cases  involving  corpor- 
ate stock  will  be  found  in  the  notes  re- 
ferred to  at  the  beginning  of  the  present 
note. 

Specific  performance  was  granted  in 
Wilkinson  v.  Stitt  (1900)  175  Mass. 
581,  56  N.  E.  830,  of  a  trust  agreement 
by  which  a  bicycle  club  that  had  won  a 
cup  in  the  race  of  one  year  was  to  hold 
it  and  deliver  it  to  the  club  which  won 
the  race  the  next  year. 

In  Johnson  v.  Brooks  (1883)  93  N.  Y. 
337,  granting  the  specific  performance 
of  an  agreement  to  transfer  stocks  and 
bonds  of  a  corporation,  the  court  said 
in  effect  that  in  any  event  the  fact  that 
the  agreement  imposed  a  quasi  fiduciary 
relation  took  the  case  out  of  the  gen- 
eral rule  against  specific  performance 
of  agreements  in  relation  to  chattels. 

The  principle  that  specific  perform- 
ance will  lie  even  in  respect  of  personal 
property  where  the  agreement  creates  a 
trust  is  illustrated  by  Abbott  v.  Reeves 
(1865)  49  Pa,  494,  88  Am.  Dec.  510, 
holding  that,  as  an  executor  is  a  trustee 
for  the  beneficiaries  of  the  estate,  one 
who  borrows  from  him  stock  and  securi- 
ties belonging  to  the  estate  is  himself  a 
trustee,  and  equity  will  compel  him  to 
return  the  same  in  accordance  with  his 
agreement. 
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Of  course,  where  the  enforcement  of 
a  contract  creating  a  trust  is  involved, 
the  fact  that  the  subject-matter  is  per- 
sonal property  will  not  preclude  the  re- 
lief of  specific  performance,  if  other- 
wise proper.  See  Goodwin  Gas  Stove  . 
&  Meter  Co.'s  Appeal  (1888)  177  Pa. 
514,  2  Am.  St.  Rep.  696,  12  Atl.  736. 

In  Chafee  v.  Sprague  (1886)  16  R.  L 
189,  13  Atl.  121,  the  court,  while  recog- 
nizing that  there  is  ordinarily  an  ade- 
quate remedy  at  law  for  the  breach  of 
a  contract  relating  to  personal  property, 
said  that,  as  the  property  in  question 
(corporate  stock)  was  contracted  to  a 
trustee  in  aid  and  enforcement  of  the 
provisions  of  a  trust  mortgage,  a  court 
of  equity  has  jurisdiction  of  a  suit  for 
specific  performance;  but  it  appearing 
that  no  demand  for  the  transfer  of  the 
stock  had  been  made  upon  the  obligor 
during  her  lifetime,  a  period  of  ten 
years,  and  that  there  was  not  sufficient 
personalty  in  her  estate  to  pay  the 
debts,  specific  performance  was  denied. 

But  a  bill  for  the  specific  perform- 
ance of  a  contract  for  the  division  of 
property  belonging  to  a  decedent's  es- 
tate having  failed  as  to  the  real  prop- 
erty, because  it  was  one  to  enforce  a 
parol  trust  in  lands,  it  was  held  that  the 
bill  should  not  be  retained  for  the  pur- 
pose of  requiring  a  specific  perform- 
ance of  the  contract  in  respect  of  the 
personal  property,  since  the  complain- 
ants had  a  complete  and  adequate 
remedy  at  law  in  regard  to  that  prop- 
erty. O'Briant  v.  O'Briant  (1909)  160 
Ala.  457,  49  So.  317. 

The  opinion  in  Polley  v.  Budd  (Eng.) 
supra,  if  adopted  with  its  logical  impli- 
cations, would  seem  in  effect  to  take 
executed  contracts  for  the  sale  of  per- 
sonalty out  of  the  general  rule,  and 
bring  them  within  the  rule  as  to  the  en- 
forcement of  trusts  in  equity.  In  this 
case  the  defendant  had  sold  a  quantity 
of  iron  which  was  stacked  on  his  wharf, 
and  given  an  acknowledgment  of  pay- 
ment by  which  he  engaged  to  deliver  the 
iron  to  the  bearer;  the  purchaser  mort- 
gaged the  iron,  and  the  mortgagee  pro- 
ceeded in  equity  to  hold  the  defendant 
responsible  as  a  trustee.  A  demurrer 
to  the  bill  was  overruled  upon  the  theory 
that,  the  contract  having  been  per- 
formed except  for  the  delivery  of  the 
iron,  the  defendant  must  hold  it  as 
trustee.  In  this  connection  the  court 
observed  that  it  is  true  that,  when  a 
contract  is  entered  into  for  the  sale  of 
real  property,  the  vendor  is  a  trustee  of 
the   estate   for  the  purchaser,   and  the 
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vendee   is    a    trustee   of   the   purchase 
money  for  the  seller  from  the  moment 
that  the  contract  is  concluded,  but  that 
no   such    relation    arises    between    the 
vendor  and  vendee  of  a  personal  chat- 
tel, and  this  is  because  equity  has  juris- 
diction to  enforce  the  specific  perform- 
ance of  a  contract  for  sale  in  the  one 
case,  but  not  in  the  other;  but  the  court 
adds  that,  if  the  contract  in  relation  to 
the  chattel  is  completed  so  far  as  the 
vendor  is  concerned,  that  is  to  say,  if 
he  has  been  paid  all  that  he  was  enti- 
tled to,  and  the  contract  only  remains 
unperformed  to  the  extent  that  the  chat- 
tel has  not  been  delivered,  the  vendor 
then  and  thereby  becomes  a  mere  trus- 
tee of  the  property  for  the  benefit  of 
the  purchaser  or  the  persons  entitled  to 
claim  under  him.    This  theory,  at  least 
in  its  scope,  does  not  seem  to  have  been 
acted  upon  by  the  court's,  and  there  is 
little,  if  any,  authority  for  the  view  that 
a  contract  for  the  sale  of  a  personal 
chattel  can  be  taken  out  of  the  general 
rule  merely  on  the  ground  that,  the  con- 
tract having  been  fully  performed  ex- 
cept for  the  delivery  of  the  property, 
the  vendor  is  a  trustee  so  as  to  come 
within  the  operation  of  the  rule   that 
equity  will  enforce  trusts  in  relation  to 
personal  property. 

I  0.  —insolvency  of  defendant. 

The  scope  of  the  note  precludes  any 
exhaustive  discussion  of  the  question 
whether  or  not  the  insolvency  of  the  de- 
fendant is  an  independent  ground  for 
specific  performance,  since  the  question, 
of  course,  is  not  peculiar  to  contracts 
involving  personal  property. 

In  most  of  the  cases  within  the  scope 
of  this  note  which  involved  the  point, 
insolvency  alone  was  held  not  to  be  an 
independent  ground  for  specific  per- 
formance of  a  contract  as  to  personal 
property. 

In  Heilman  v.  Union  Canal  Co.  (1860) 
37  Pa.  100,  involving  a  suit  in  equity 
for  an  injunction,  the  court  said  on  this 
subject :  "The  fact,  if  it  be  so,  that  this 
remedy  [an  action  at  law]  may  not  be 
successful  in  realizing  the  fruits  of  a  re- 
covery at  law  on  account  of  the  in- 
solvency of  the  defendants,  is  not  of 
itself  a  ground  of  equitable  interfer- 
ence. The  remedy  is  what  is  to  be 
looked  at.  If  it  exist,  and  is  ordinarily 
adequate,  its  possible  want  of  success  is 
not  a  consideration.  It  is  not  intended 
here  to  say  that  insolvency  is  never  a 
consideration  moving  a  chancellor.  It 
frequently    does,   but    net   alone.      The 
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equitable  remedy  must  exist  independ- 
ently. In  balancing  cases,  it  is  a  con- 
sideration that  gives  preponderance  to 
the  remedy." 

Insolvency  of  the  party  against  whom 
the  relief  is  sought,  standing  alone,  will 
not  confer  jurisdiction  to  enforce  spe- 
cific performance  of  contracts  in  rela- 
tion to  personal  property.  There  must 
be  some  other  element  or  principle  of 
equitable  cognizance  upon  which  the 
remedy  is  invoked.  The  fact  of  in- 
solvency, when  combined  with  other 
causes  for  equitable  interposition,  may, 
however,  become  a  potent  or  even  con- 
trolling factor  in  determining  the  fact 
of  jurisdiction.  Liveslev  v.  Johnson 
(1904)  46  Or.  30,  66  L.R.A.  783,  106 
Am.  St.  Rep.  647,  76  Pac.  13,  946. 

Insolvency  standing  alone  will  not 
authorize  the  specific  enforcement  of 
contracts  not  furnishing,  for  other  rea- 
sons, a  basis  for  equitable  cognizance. 
Gillett  v.  Warren  (1900)  10  N.  M.  523, 
62  Pac.  975,  refusing  to  enforce,  at  the 
instance  of  the  purchaser,  a  contract 
for  the  conditional  purchase  of  a  piano, 
notwithstanding  the  insolvency  of  the 
vendor. 

Equitable  jurisdiction  to  enforce  spe- 
cific performance  of  contracts  in  relation 
to  personalty  is  not  based,  either  in 
whole  or  in  part,  upon  the  accident  of 
insolvency,  but  upon  the  general  prin- 
ciple or  truth  that  in  excepted  cases 
there  can  be  no  adequate  compensation 
in  damages  at  law,  the  solvency  of  the 
defendant  being  given.  McLaughlin  v. 
Piatti  (1865)  27  Oal  452. 

Insolvency  of  the  defendant  standing 
alone  is  not  a  sufficient  ground  for  the 
specific  performance  of  a  contract  to  de- 
liver chattels,  but  may  be  sufficient  in 
connection  with  other  equities.  Riden- 
baugh  v.  Thayer  (1905)  10  Idaho,  662, 
80  Pac.  229. 

In  Hendry  v.  Whidden  (1904)  48  Pla. 
268,  37  So.  571,  it  was  held  that  a  suffi- 
cient case  was  not  made  for  the  specific 
performance  of  a  contract  for  the  sale 
of  cattle,  notwithstanding  the  allega- 
tions that  defendant  was  insolvent  and 
execution  proof,  and  that  he  was  chang- 
ing marks  and  brands  on  the  cattle  and 
was  disposing  of  some  of  the  cattle  so 
that  the  complainant  would  not  be  able 
to  gather  a  sufficient  number  of  the  cat- 
tle to  equal  the  number  of  head  pur- 
chased and  paid  for  by  him,  but  not  yet 
delivered. 

Insolvency  of  the  defendant  as  a 
ground  for  specific  performance  of  a 
contract   in  relation  to  personal  prop- 


612    ANNO.— SPECIFIC  PERFORMANCE— PERSONAL  PROPERTY  CONTRACTS. 


erty  was  in  effect  negatived  by  the  court 
in  Langford  v.  Taylor  (1901)  99  Va. 
577,  39  S.  E.  223,  by  invoking  the  pro- 
vision of  the  Virginia  statute  that  plain- 
tiff in  detinue  may  upon  giving  bond 
have  the  property  seized  under  process. 

In  some  cases  the  fact  of  insolvency 
of  the  defendant  seems  to  have  been  re- 
garded as  sufficient  of  itself  to  entitle 
the  plaintiff  to  specific  performance  of 
a  contract  as  to  personal  property. 

Thus,  an  action  at  law  against  an  in- 
solvent is  not  an  adequate  remedy  at 
law  which  will  preclude  the  specific 
performance  of  an  agreement  in  rela- 
tion to  personal  property.  Clark  v. 
Flint  (1839)  22  Pick.  (Mass.)  231,  33 
Am.  Dec.  733,  Wilde,  J.,  in  this  case, 
said  that  it  has  been  held  that  a  bill 
will  lie  for  the  specific  performance  of 
a  contract  upon  the  ground  that  a  court 
of  law  could  give  only  a  remedy  in  dam- 
ages, the  beneficial  effect  of  which  must 
depend  upon  the  personal  responsibility 
of  the  party;  and  that  the  Supreme 
Court  of  the  United  States  had  shown 
some  inclination  to  sustain  such  an 
extensive  doctrine, — citing  Mechanics 
Bank  v.  Seton  (1828)  1  Pet.  (U.  8.) 
305,  7  L.  ed.  155.  While  of  the  opinion 
that  the  doctrine  ought  to  be  laid  down 
with  some  limitation,  he  said  that  if  it 
is  confined  to  actual  insolvency  it  is  cer- 
tainly very  reasonable  and  just. 

The  insolvency  of  the  defendant  was 
regarded,  in  McNamara  v.  Home  Land 
&  Cattle  Co.  (1900)  105  Fed.  202,  a 
sufficient  reason  for  the  specific  per- 
formance, at  the  instance  of  the  pur- 
chaser, of  a  contract  for  the  sale  and 
delivery  of  live  stock,  and  the  defend- 
ant, a  foreign  corporation,  was  regarded 
as  insolvent  for  this  purpose,  it  not 
having  sufficient  property  within  the 
state  to  liquidate  the  claims  on  account 
of  deficiency  in  the  delivery  of  the  live 
stock.  The  judgment  was  reversed  on 
the  merits  in  (1901)  49  C.  C.  A.  642, 
111  Fed.  822. 

In  some  cases,  as  in  Dilburn  v.  Young- 
blood  (1888)  85  Ala.  449,  5  So.  175,  the 
absence  of  allegation  or  proof  of  in- 
solvency of  the  defendant  is  mentioned 
as  a  reason  for  refusing  specific  per- 
formance. 

|  7.  —  placing  money  value  on  article; 
contractual  remedy. 

Although  the  particular  article  of 
personal  property  which  is  the  subject 
of  the  contract  may  in  itself  possess  the 
characteristics  which  would  bring  it 
within  ttie  phrase  "pretium  affectionis," 
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and  thus  within  the  exception  to  the 
general  rule,  the  right  to  specific  per- 
formance in  respect  to  it  may  be  de- 
feated because  the  parties  have  them- 
selves placed  a  money  value  on  the 
property  or  because  while  the  property 
may  possess  a  distinctive  interest  or 
value  for  others,  it  has  no  such  interest 
or  value  for  the  party  who  is  seeking 
the  relief. 

The  exception  comprehended  by  the 
phrase  "pretium  affectionis,"  to  the  gen- 
eral rule,  rests  upon  the  idea  that  the 
special  interest  is  inherently  peculiar  to 
the  plaintiff,  and  of  such  a  character 
that  it  cannot  be  measured  in  money  or 
assessed  by  a  jury  in  a  proceeding  at 
law  for  damages;  but  where  the  parties 
have  fixed  the  money  value  of  such  a 
chattel,  it  no  longer  possesses  a  value 
peculiar  to  them  or  different  from  its 
value  at  law.  Gillett  v.  Warren  (1900) 
10  N.  M.  523,  62  Pac.  975,  holding  that 
a  suit  by  the  surviving  husband  to  en- 
force a  contract  for  the  conditional  sale 
of  a  piano  to  the  deceased  came  within 
the  rule,  and  not  within  the  exception, 
for  the  reason  that  the  husband,  having, 
as  surviving  administrator,  placed  a 
money  value  upon  it,  had  robbed  it  of 
all  special  and  peculiar  value  to  him  or 
to  the  estate  otherwise  arising  from  as- 
sociation with  the  memory  of  the  de- 
ceased; it  then  became  a  chattel  of 
ordinary  and  common  value,  easily  meas- 
urable in  money  damages  in  courts  of 
law. 

Equity  will  not  decree  specific  per- 
formance of  a  contract  in  relation  to 
chattels,  though  unique  or  peculiar  in 
character,  when  their  pecuniary  value 
has  been  fixed  by  the  parties  or  can  be 
readily  ascertained,  so  that  adequate 
compensation  can  be  recovered  $t  law. 
Kane  v.  Luckman  (1904)  131  Fed.  609. 

The  court  in  Dowling  v.  Betjemann 
(1862)  2  Johns.  &  H.  544,  70  Eng.  Re- 
print, 1175,  8  Jur.  N.  S.  538,  6  L  T, 
N.  S.  512,  10  Week.  Rep.  574,  said  in 
effect  that  equity  may  maintain  juris- 
diction to  compel  the  restoration  of  a 
painting,  upon  the  ground  that  it  is  of 
peculiar  value  to  the  complainant,  but 
denied  such  relief  in  the  particular  case 
because  the  parties  to  the  agreement 
placed  a  pecuniary  value  on  the  paint- 
ing. 

Some  of  the  slave  cases  illustrate  the 
point  that  the  question  whether  a  pecu- 
liar case  falls  within  the  exception  pre- 
tium affectionis  may  be  affected  by  the 
person  seeking  relief,  and  by  his  pur- 
pose in  maintaining  the  suit.    Obviously, 
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if  the  purpose  is  merely  to  obtain  the 
property  for  the  purpose  of  treating  it 
as  a  mere  commercial  asset,  the  case 
does  not  fall  within  the  exception;  and 
that  doubtless  may  be  inferred  in  some 
cases  from  the  very  fact  that  the  prop- 
erty would  naturally  have  no  senti- 
mental associations  for  the  particular 
person  who  was  seeking  to  recover  it. 

In  Skrine  v.  Walker  (1832)  3  Rich. 
Eq.  (S.  0.)  262,  the  court  expressed  the 
opinion  though  it  was  not  necessary  to 
decide  the  point,  that  a  bill  would  not 
lie  for  the  specific  delivery  of  a  slave 
where  plaintiff  sought  the  delivery  not 
from  the  peculiar  value  of  the  slave  to 
himself,  which  damages  would  not  com- 
pensate for,  but  for  the  accommodation 
of  an  old  negro  woman,  herself  a  slave. 

Of  course,  where  the  character  of  the 
personal  property  is  such  that  specific 
performance  would  ordinarily  lie  be- 
cause of  the  difficulty  or  impossibility 
of  fixing  damages  from  a  breach  of  con- 
tract, such  relief  may  be  defeated  by 
the  fact  that  the  damages  have  been 
fixed  by  the  contract,  or  in  some  cases 
by  the  complainant's  pleading.  See,  for 
illustration,  Marthinson  v.  King  (1906) 
82  C.  C.  A.  360,  150  Fed.  48,  where  the 
complainant  alleged  that  by  reason  of 
its  breach  he  had  lost  the  profit  on  a 
resale  of  the  property  which  he  had 
made. 

In  Marthinson  v.  King  (Fed.)  supra, 
involving  a  contract  for  the  sale  of  a 
cross-tie  camp  and  outfit,  and  trees 
growing  on  a  tract  of  land  (the  latter 
being  regarded  as  real  estate),  specific 
performance  was  denied,  both  as  to  the 
chattels  and  the  real  estate,  for  the  rea- 
son that  the  complainant  had  fixed  the 
damages  by  alleging  that  by  the  breach 
of  the  seller's  contract  he  had  lost  the 
profit  on  a  resale  which  he  had  made. 

The  existence  of  a  remedy  at  law  by 
an  action  on  a  bond  conditioned  for  the 
performance  of  a  contract  is  held  to 
negative  a  right  to  specific  performance 
where  it  might  otherwise  lie,  as  in  Lew- 
man  v.  Ogden  Bros.  (1904)  143  Ala.  351, 
42  So.  102,  5  Ann.  Cas.  265,  holding  that 
a  bond  for  the  performance  of  a  sub- 
contract provided  an  adequate  remedy 
at  law,  and  precluded  specific  perform- 
ance of  the  provisions  of  the  contract 
that,  in  the  event  of  failure,  the  tools, 
appliances,  and  equipment  might  be 
used  by  the  other  party,  even  upon  the 
assumption  that  the  property  was  par- 
ticularly adapted  to  the  performance  of 
the    contract   and  other  property  of  a 
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similar  kind  could  not  be  readily  pro- 
cured. 

§  8.  —  contracts    including    both   red* 
and  personal  property. 

When  persona]  property  is  mingled 
with  realty  in  an  agreement  the  court 
will  decree  specific  performance  of  the 
entire  contract.  Brown  v.  Smith  (1901) 
109  Fed.  26,  granting  specific  perform- 
ance at  the  instance  of  the  vendor  of  a 
contract  for  the  sale  of  a  plantation 
stocked  and  supplied  as  a  going  con- 
cern, although  a  large  part  of  the  con- 
tract was  for  personalty. 

The  circumstance  that  personalty  was 
included  in  a  sale  of  real  estate  does  not 
affect  the  power  of  a  court  of  equity  to 
afford  relief  by  requiring  specific  per- 
formance. Perin  v.  Megiben  (1892)  3 
C.  C.  A.  443,  6  U.  S.  App.  348,  53 
Fed.  86. 

The  principle  that,  when  real  prop- 
erty is  involved  in  the  same  contract  as 
personal  property,  the  jurisdiction  to 
grant  specific  performance  of  a  contract 
in  regard  to  the  real  property  carries 
the  right  to  give  entire  relief  by  specific 
performance  of  the  contract  in  relation 
to  the  personal  property,  though  it 
might  not,  independently,  be  a  proper 
subject  for  such  relief,  is  illustrated  by 
Leach  v.  Fobes  (1858)  11  Gray  (Mass.) 
506,  71  Am.  Dec.  732,  where  the  court 
said,  without  deciding  whether  a  suit  in 
equity  can  be  supported  for  the  sole 
purpose  of  enforcing  a  contract  for  the 
sale  of  shares  of  corporate  stock,  that 
it  was  of  the  opinion  that  such  an  agree- 
ment may  be  enforced  in  equity  when  it 
forms  part  of  a  contract  for  the  sale 
and  transfer  of  real  estate,  and  the  suit 
is  brought  for  the  conveyance  of  the 
land  as  well  as  for  the  transfer  of  the 
shares. 

An  agreement  to  convey  real  estate 
and  to  transfer  personal  property  will 
be  specifically  enforced  in  equity  both 
as  to  the  realty  and  the  personalty. 
Dunham  v.  Slaughter  (1915)  268  HL 
625,  109  N.  E.  673,  granting  specific  per- 
formance of  an  agreement  of  two  bene- 
ficiaries of  an  estate  to  turn  over  cer- 
tain securities  to  the  third  beneficiary 
in  consideration  of  the  sale  of  his  in- 
terest in  the  estate,  which  included  an 
interest  in  real  property  as  well  as  in 
personal  property,  and  reversing  (1914) 
190  111.  App.  497,  in  which  specific  per- 
formance was  denied  upon  the  ground 
that  the  contract  covered  only  personal 
property. 

Where  a  contract  for  the  conveyance 
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of  real  property  includes  also  person- 
alty, a  decree  of  specific  performance 
may  be  granted  as  to  both  classes  of 
property.  Fowler  v.  Sands  (1901)  73 
Vt.  236,  50  Atl.  1067. 

In  the  case  of  a  contract  covering  real 
and  personal  property,  the  right  to  spe- 
cific performance  as  regards  the  real 
property  carries  the  same  right  as  re- 
gards the  personal  property.  Clarke  v. 
Curtis  (1841)  11  Leigh  (Va.)  559,  37 
Am.  Dec.  625  (specific  performance 
granted  at  the  instance  of  the  vendor 
for  the  sale  of  a  farm,  the  stock,  tools, 
etc.). 

Where  part  of  an  entire  contract  re- 
lates to  personal  property,  and  the  rest 
to  a  subject-matter  such  as  land,  over 
which  the  jurisdiction  is  ordinarily  ex- 
ercised, specific  performance  may  be 
had  of  the  contract  as  a  whole,  includ- 
ing the  clause  relating  to  personal  prop- 
erty. Kipp  v.  Laun  (1911)  146  Wis. 
591,  131  N.  W.  418. 

So,  in  Jones  v.  Pease  (1867)  21  Wia. 
644,  specific  performance  was  granted 
of  a  contract  of  sale  which  included  real 
and  personal  property. 

Specific  performance  was  granted  in 
Young  v.  Porter  (1902)  27  Wash.  551, 
68  Pac.  362,  of  an  agreement  by  the  de- 
fendant to  purchase  certain  real  and 
personal  property,  and  convey  a  one- 
half  interest  therein  to  the  complainant. 
There  was  no  discussion  of  the  right  to 
specific  performance  of  contracts  in  re- 
gard to  personal  property.  The  court, 
however,  did  state  that,  so  far  as  the 
personal  property  was  concerned,  it  was 
simply  an  incident  of  the  real  estate.  It 
would  also  seem  that  the  decision  as  re- 
gards the  personal  property  might  have 
rested  on  the  ground  that  the  agreement 
created  a  trust,  which  may  be  specific- 
ally enforced  even  when  it  involves  per- 
sonal property. 

Where  the  transfer  of  water  stock  is 
a  part  of  the  entire  consideration  for 
improvements  to  be  made  upon  land, 
another  part  of  the  consideration  being 
a  transfer  of  a  part  of  the  land,  specific 
performance  of  the  agreement  to  trans- 
fer the  stock  will  be  enforced,  the 
money  value  of  the  improvements  not 
being  fixed  by  the  contract,  and  no  esti- 
mate having  .been  made  or  price  fixed  as 
to  the  value  of  the  land  to  be  conveyed, 
or  the  price  at  which  the  water  stock 
was  to  be  transferred,  it  not  being 
shown  that  the  stock  had  any  market 
value.  Fleischman  v.  Woods  (1901)  135 
OaL  256,  67  Pac.  276. 
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In  Waters  v.  Howard  (1847)  1  Md. 
Ch.  112,  refusing  specific  performance 
of  an  alleged  agreement  by  the  com- 
plainant's grandfather,  in  consideration 
of  the  complainant's  marriage,  to  give 
him  a  farm  and  certain  chattels,  the 
existence  and  nature  of  the  agreement 
were  not  sufficiently  established;  and, 
besides,  the  death  of  the  wife  without 
children  had  destroyed  one  of  the  lead- 
ing motives  which  induced  the  grand- 
father to  make  the  promise,  if  he  did 
make  it;  that  is,  to  provide  means  of 
support  for  the  complainant's  family. 

In  Johnston  v.  Dowsett  (1913)  23 
Manitoba  L.  R.  492,  specific  perform- 
ance sought  by  the  vendor,  of  a  contract 
of  sale  which  included  personal  and  real 
property,  a  livery  stable,  was  denied 
because  of  misrepresentations  by  plain- 
tiff, and  not  because  personal  property 
was  involved. 

One  reason  for  refusing,  in  Seger  v. 
Walschmidt  (1908)  19  Pa.  Dist.  R.  41, 
specific  performance  at  the  instance  of 
the  vendor,  of  an  agreement  for  the  sale 
of  a  house  and  lot  and  a  stock  of  pro- 
visions for  a  lump  sum,  was  that  the 
contract  included  personalty  not  merely 
incidental  or  appurtenant  to  the  realty; 
the  court  conceded  that,  if  the  personal 
property  included  in  the  sale  were 
merely  incidental  or  appurtenant  to  the 
land,  the  fact  that  some  of  the  property 
in  question  was  personalty  might  not 
prevent  specific  performance,  but  the 
property  in  the  present  case  was  by  no 
means  incidental  to  the  land. 

In  Hurd  v.  Groch  (1898)  —  N.  J.  Eq. 
— ,  51  Atl.  278,  holding  that  the  com- 
plainant was  entitled  to  an  injunction 
pending  a  suit  for  the  specific  perform- 
ance of  an  agreement  by  which  he  was 
to  convey  land  in  consideration  of  a 
launch,  the  court  said  that,  while  a 
court  of  equity  will  not  as  a  general  rule 
enforce  the  specific  performance  of  a 
contract  which  is  a  mere  contract  for 
the  sale  of  chattels,  the  case  at  bar  was 
taken  out  of  that  rule  by  the  circum- 
stance that  the  contract  was  not  a  mere 
contract  for  the  sale  and  purchase  of  a 
chattel,  but  in  terms  a  written  contract 
for  the  conveyance  of  land  by  complain- 
ant to  the  defendant,  which  land  was  to 
be  paid  for  by  a  bill  of  sale  of  the 
launch  in  question;  the  complainant, 
therefore,  as  a  vendor  of  lands,  is  enti- 
tled to  file  his  bill  for  specific  per- 
formance. 
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0  0.  Application  of  rule  or  exception* 
as  affected  oy  character  of  personal 
property  —  in  general. 

As  implied  by  the  statements  set  forth 
supra,  §  2,  in  regard  to  the  limitations 
of  and  exceptions  to  the  general  rule, 
particular  articles  or  kinds  of  personal 
property  may,  by  virtue  of  the  special 
or  peculiar  qualities  or  associations 
which  they  commonly  possess,  fall 
within  the  exception  to  the  general  rule 
without  allegation  or  proof  in  that  re- 
gard in  the  first  instance. 

That  a  chattel,  by  reason  of  the  quali- 
ties generally  or  customarily  possessed 
by  the  class  to  which  it  belongs,  may 
prima  facie  come  within  the  exception 
as  to  pretium  affectionis,  subject  to  be 
excluded    therefrom    by    proof    that   it 
does   not    possess    special    or    peculiar 
value,  is  illustrated  by  the  cases  involv- 
ing slaves.     There  was  no  dissent  from 
the  proposition  that  a  particular  slave 
might  be  within  the  exception,  and  the 
difference  of  opinion  was  over  the  ques- 
tion  whether    slaves    as    a    class    were 
prima    facie    within    the   exception,    or 
whether  it  was  necessary  to  allege  and 
prove  that  the  particular  slave  in  ques- 
tion had  the  quality  which  brought  him 
within  the  exception,  the  trend  of  au- 
thority being  that  such  allegation  and 
proof  were  not  necessary  in  the  first  in- 
stance, but  that  the  slave  would  not  be 
within  the  exception  if  it  appeared  in 
fact  that  he  did  not  possess  special  or 
peculiar  qualities. 

Agreements  to  assign  inventions  or 
patents  also  seem  to  belong  to  the  class 
of  property  which  needs  no  allegation 
or  proof  in  the  first  instance  of  the 
qualities  necessary  to  bring  them  within 
the  exception.     See  infra,  §  12. 

But  if  the  circumstances,  qualities,  or 
characteristics  which  are  relied  upon  to 
bring  the  particular  property  within  the 
exception  are  not  generic  or  common  to 
the  class  to  which  it  belongs,  but  are 
special    or   peculiar   to    the    particular 
property,  it  is  incumbent  upon  the  com- 
plainant to  show  their  existence.     For 
example,  in  particular  circumstances  a 
contract  for  a  supply  of  coal  may  be 
specifically   enforced,   but   it   is  incum- 
bent  upon   the  plaintiff  to   show   those 
circumstances  (infra,  §  17),  since  of  it- 
self  coal,  being  ordinarily  purchasable 
on  the  market,  does  not  fall  within  the 
exception. 

To  entitle  complainant  to  specific  per- 
formance of  a  contract  in  relation  to 
personal  property  having  no  pretium 
affectionis,  his  bill  must  not  only  allege 
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an  irreparable  injury,  but  must  set  up 
a  state  of  circumstances  which  if  true 
show  that  the  injury  would  be  irrepar- 
able. Langford  v.  Taylor  (1901)  99 
Va,  577,  39  S.  E.  223,  holding  that  spe- 
cific performance  would  not  be  granted 
of  an  agreement  for  the  sale  of  twelve 
barrels  of  whisky  in  a  government  ware- 
house. 

In  order  to  obtain  specific  perform- 
ance where  the  contract  sought  to  be  en- 
forced is  one  relating  to  personal  prop- 
erty, the  plaintiff  must  show  some  good 
reason  in  equity  and  good  conscience  to 
take  the  case  out  of  the  general  rule. 
Carolee  v.  Handelis  (1897)  103  Ga.  299, 
29  S.  E.  935. 

The  general  rule  being  that  specific 
performance  will  not  be  decreed  of  con- 
tracts in  relation  to  personal  property, 
it  devolves  upon  the  plaintiff  seeking 
such  relief  to  state  not  his  contract 
merely,  but  its  relation  to  his  business 
plans,  showing  how  they  may  be  affected 
by  nonperformance,  or  how  and  why  the 
value  of  performance  cannot  be  cor- 
rectly estimated ;  in  other  words,  he  who 
relies  upon  an  exception  must  state  the 
facts  which  bring  his  case  within  it. 
Senter  v.  Davis  (1869)  38  OaL  450. 

Though  holding  otherwise  in  respect 
of  the  particular  property  involved  in 
the  case  (slaves),  it  is  declared  in  Sum- 
mers v.  Bean  (1856)  13  Gratt.  (Va.) 
404,  that  as  a  general  rule  it  will  be  pre- 
sumed from  the  nature  of  personal  prop- 
erty that  an  adequate  remedy  may  be 
had  at  law  for  the  breach  of  a  contract 
concerning  it,  and  that  the  contrary 
ought  to  be  made  to  appear  in  any  case 
in  which  the  specific  performance  of 
such  a  contract  may  be  sought. 

That  the  general  rules  which  regard 
contracts  in  relation  to  real  property  as 
proper  subjects  for  specific  performance, 
and  contracts  in  relation  to  personal 
property  as  not  proper  subjects  for  spe- 
cific performance,  are  but  prima  facie 
rules  supported  by  presumptions  which 
are  derived  from  common  experience  as 
regards  these  different  classes  of  con- 
tracts, and  that  either  may  yield  to  cir- 
cumstances in  the  particular  cases  op- 
posed to  the  presumption,  is  well 
suggested  by  the  form  in  which  the  rules 
are  stated  in  the  South  Dakota  Civil 
Code,  which  is  as  follows:  "It  is  to  be 
presumed  that  the  breach  of  an  agree- 
ment to  transfer  real  property  cannot 
be  adequately  relieved  by  pecuniary 
compensation,  and  that  the  breach  of 
an  agreement  to  transfer  personal  prop- 
erty can  be  thus  relieved."   See  Lumley 
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v.  Miller  (1909)  23  S.  D.  16,  119  N.  W. 
1014. 

The  presumption  declared  by  the  Civil 
Code,  that  the  breach  of  an  agreement 
to  transfer  personal  property  can  be 
adequately  relieved  by  pecuniary  com- 
pensation, is  a  disputable  one,  and 
where  facts  are  alleged  showing  that 
pecuniary  compensation  will  not  afford 
adequate  relief,  the  objection  that  an 
adequate  remedy  at  law  exists  is  re- 
moved, and  specific  performance  will  in 
proper  cases  be  enforced.  Gilfallan  v. 
Gilfallan  (1914)  168  OaL  23,  141  Pac. 
623,  Ann.  Cas.  1915D,  784,  reversing  a 
decree  refusing  specific  performance  of 
a  contract  for  corporate  stock. 

§  10.  —  pretium   affectionis. 

The  phrase  "pretium  affectionis," 
though  of  indefinite  import,  clearly  em- 
braces such  classes  of  personal  property 
as  heirlooms,  family  pictures,  and  other 
articles  which  possess  a  sentimental 
significance. 

In  Pusey  v.  Pusey  (1684)  1  Vern.  273, 
23  Eng.  Reprint,  465,  a  demurrer  was 
overruled  to  a  bill  in  equity  for  the 
restoration  of  a  horn  which  time  out  of 
mind  had  gone  along  with  the  plaintiff's 
estate,  and  was  delivered  to  his  an- 
cestors in  ancient  time  to  hold  their 
land  by. 

Heirlooms  are  a  proper  subject  of 
restitution  by  a  court  of  equity.  Mac- 
clesfield v.  Davis  (1814)  3  Ves.  &  B.  16, 
35  Eng.  Reprint,  385. 

A  bill  lies  to  compel  the  delivery  of 
an  altarpiece  or  other  curiosity  in  spe- 
cie. Somerset  v.  Cookson  (1735)  3 
P.  Wms.  390,  24  Eng.  Reprint,  1114,  2 
Eq.  Cas.  Abr.  164  (this  was  not  a  suit 
for  specific  performance  of  a  contract). 

In  Fells  v.  Read  (1796)  3  Ves.  Jr.  70, 
30  Eng.  Reprint,  899,  the  court  granted 
a  decree  for  the  delivery  of  a  silver 
tobacco  box  which  had  a  special  signifi- 
cance for  the  owners.  But  in  this  case 
the  box  had  been  received  on  a  trust  to 
deliver  to  the  plaintiff,  so  that  there  was 
an  independent  ground  for  equity  inter- 
vention. 

The  court  in  Branch  v.  Tomlinson 
(1877)  77  N.  0.  388,  mentions  as  some 
of  the  exceptions  to  the  general  rule 
contracts  in  relation  to  an  "heirloom,  a 
favorite  picture,  a  portrait,  or  other 
family  relics ;  because  these  articles  have 
something  above  their  market  value, 
called  "pretium  affectionis."  The  case 
on  its  facts,  however,  did  not  fall  within 
the  exceptions. 

Upon  the  same  principle,  the  courts 
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have  protected  by  injunction  the  enjoy- 
ment of  specific  chattels  not  properly 
the  subject  of  compensation  by  dam- 
ages, as,  for  instance,  in  Arundell  v. 
Phipps  (1804)  10  Ves.  Jr.  139,  32  Eng. 
Reprint,  797,  ancient  family  pictures, 
furniture,  and  other  articles  of  a  pe- 
culiar nature  and  value. 

So,  a  court  of  equity  will  grant  relief 
to  compel  the  restoration  of  a  college 
memento  which  has  very  little  intrinsic 
value.  Beasley  v.  Allyn  (1882)  15 
Phila.  (Pa.)  97. 

The  principle  of  protecting  or  vindi- 
cating the  right  to  chattels  which  fall 
within  the  term  "pretium  affectionis"  is 
illustrated  in  a  somewhat  different  way 
by  Sloane  v.  Clauss  (1901)  64  Ohio  St. 
125,  59  N.  E.  884,  which  held  that  the 
prosecution  of  an  action  before  a  justice 
of  the  peace  and  the  disposal  of  the 
property  would  be  enjoined  where  the 
subject  of  the  controversy  was  a  family 
relic,  ornament,  or  heirloom  having  a 
special  value  to  the  owner,  for  the  loss 
of  which  damages  in  money  would  not 
be  an  adequate  compensation. 

It  waff  assumed  in  Onondaga  Nation 
v.  Thacher  (1899)  29  Misc.  428,  61  K.  T. 
Supp.  1027,  affirmed  in  (1900)  53  App. 
Div.  561,  65  N.  Y.  Supp.  1014,  that 
equity  would,  in  a  proper  case,  inter- 
vene to  restore  the  possession  of  Indian 
wampum  belts  having  a  peculiar  interest 
not  measurable  by  money,  although  the 
relief  in  this  case  was  denied  upon  the 
merits  and  lack  of  proper  parties. 

See  also  statements  by  the  courts 
cited  supra,  §  2,  for  other  suggestions 
as  to  the  kinds  of  personal  property 
that  fall  within  the  phrase  "pretium 
affectionis"  and  within  the  exceptions  to 
the  general  rule. 

%  11.  '—  works  of  art* 

Where  articles  of  personal  property 
are  peculiar  and  individual  in  their 
character,  or  have  an  especial  value  on 
account  of  the  associations  connected 
with  them,  as  pictures,  curiosities,  fam- 
ily furniture,  or  heirlooms,  specific  per- 
formance of  a  contract  in  relation  to 
them  will  be  decreed.  Adams  v.  Messin- 
ger  (1888)  147  Mass.  185,  9  Am.  St.  Rep. 
679,  17  N.  E.  491.  Gillett  v.  Warren 
(1900)  10  N.  M.  523,  62  Pac.  975.  (In 
this  case,  however,  it  was  held  that  the 
facts  did  not  bring  the  case  within  the 
exception.) 

If,  in  a  contract  for  chattels,  damages 
will  be  a  sufficient  compensation,  the 
party  is  left  to  that  remedy.  Thus,  if 
a  contract  is  for  the  purchase  of  certain 
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quantity  of  coal,  stock,  etc.,  a  court  of 
equity  will  not  decree  specific  perform- 
ance, because  a  person  can  go  into  the 
market  and  buy  similar  articles,  and  get 
damages  for  any  difference  in  the  price 
of  the  articles  in  a  court  of  law ;  but  if 
damages  would  not  be  a  sufficient  com- 
pensation, the  principle  on  which  a 
court  of  equity  decrees  specific  perform- 
ance is  just  as  applicable  to  a  contract 
for  the  sale  and  purchase  of  chattels  as 
to  a  contract  for  the  sale  and  purchase 
of  lands.  Falcke  v.  Gray  (1859)  4 
Drew.  651,  62  Eng.  Reprint,  250,  29 
L.  J.  Ch.  N.  S.  28,  5  Jur.  N.  S.  645,  7 
Week.  Rep.  535.  This  was  a  suit  by  the 
purchaser  for  specific  performance  of  a 
contract  for  the  sale  of  two  rare  and 
valuable  jars.  The  relief  was  denied  in 
this  case  on  the  ground  that,  while  there 
was  no  actual  fraud,  the  parties-  were 
not  on  an  equal  footing,  the  purchaser 
being  ignorant  of  the  value  of  the  thing 
sold  and  the  price  being  inadequate.  It 
is  clear  that  but  for  these  facts,  the 
court  would  have  granted  the  relief. 

In  Lowther  v.  Lowther  (1806)  13  Ves. 
Jr.  95,  33  Eng.  Reprint,  230,  it  was  held 
that,  upon  the  same  principle  upon 
which  specific  performance  of  an  agree- 
ment is  enforced,  namely,  that  the  spe- 
cific thing  is  the  object,  and  damages 
eannot  be  a  compensation,  equity  would 
entertain  jurisdiction  of  a  bill  for  the 
delivery  of  a  valuable  painting,  it  being 
in  controversy  whether  the  defendant 
was  a  purchaser  or  a  bailee. 

See  also  Dowling  v.  Betjemann  (1862) 
2  Johns.  &  H.  644,  70  Eng.  Reprint, 
1175,  8  Jur.  N.  S.  5386  L.  T.  N.  S.  512, 
10  Week.  Rep.  574,  supra,  §  7. 

§  18.  —  patents;  Inventions. 

This  note,  being  confined  to  the  ques- 
tion of  specific  performance  as  a 
remedy,  does  not  purport  to  deal  with 
questions  of  substantive  law,  and  so 
does  not  undertake  to  cite  cases  on  the 
validity  of  contracts  for  the  assignment 
of  inventions  or  patents  as  affected  by 
considerations  of  public  policy,  lack  of 
mutuality,  etc.,  though  occasionally 
these  points  are  mentioned  for  the  pur- 
pose of  explaining  the  bearing  of  the 
decisions  on  the  question  of  remedy. 

The  question  as  to  the  validity  of 
agreements  to  assign  patents  or  inven- 
tions, or  an  interest  therein,  is  not 
within  the  scope  of  the  note.  Assum- 
ing the  validity  of  such  an  agreement, 
the  courts  hold  or  recognize,  practically 
without  dissent,  that  from  its  nature  it 
is  a  proper  subject  for  specific  perform- 
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ance;  and  such  relief  has  been  fre- 
quently granted  in  this  class  of  cases. 
Nesmith  v.  Calvert  (1845)  1  Woodb.  & 
M.  34,  Fed.  Cas.  No.  10,123;  Newell  v. 
West  (1875)  13  Blatchf.  lli,  Fed.  Cas. 
No.  10,150;  Hapgood  v.  Rosenstock 
(1885)  23  Blatchf.  95,  23  Fed.  86;  Hull 
v.  Pitrat  (1891)  45  Fed.  94;  American 
Box  Mach.  Co.  v.  Crossman  (1892)  57 
Fed.  1021;  Hulse  v.  Bonsack  Mach.  Co. 
(1895)  13  C.  C.  A.  180,  25  U.  S.  App. 
239,  65  Fed.  864;  Thibodeau  v.  Hildreth 
(1903)  63  L.R.A.  480,  60  C.  C.  A.  78, 124 
Fed.  892;  Mississippi  Glass  Co.  v. 
Franzen  (1906)  74  C.  C.  A.  135,  143 
Fed.  501,  6  Ann.  Cas.  707;  Howe  v. 
Howe  &  O.  Ball  Bearing  Co.  (1907)  83 
C.  C.  A.  536,  154  Fed.  820;  Thompson 
v.  Automatic  Fire  Protection  Co.  (190/1 
155  Fed.  548;  Fairchild  v.  Dement 
(1908)  164  Fed.  200;  Thompson  v.  Auto- 
matic Fire  Protection  Co.  (1914)  128 
C.  C.  A.  22,  211  Fed.  120;  Blackmer  v. 
Stone  (1889)  51  Ark.  489, 11  S.  W.  693; 
Corbin  v.  Tracy  (1867)  34  Conn.  325; 
Satterthwait  v.  Marshall  (1872)  4  DeL 
Ch.  337;  Runstetler  v.  Atkinson  (1883) 
MacArth.  &  M.  (D.  0.)  382  (arguendo) ; 
Whitney  v.  Burr  (1885)  115  BL  289,  3 
N.  E.  434;  Greer  v.  Sellers  (1896)  64 
111  App.  505,  reversed  on  other  grounds 
in  (1898)  172  111.  549,  40  L.R.A.  589, 
50  N.  E.  246;  Searle  v.  Hill  (1887)  73 
Iowa,  317;  Telegraphone  Corp.  v.  Cana- 
dian Telegraphone  Co.  (1908)  103  Me. 
444,  69  Atl.  767;  Binney  v.  Annan 
(1871)  107  Mass.  94,  9  Am.  Rep.  10; 
Somerby  v.  Buntin  (1875)  118  Mass. 
279,  19  Am.  Rep.  459;  Adams  v.  Messin- 
ger  (1888)  147  Mass.  185,  9  Am.  St. 
Rep.  679,  17  N.  E.  491;  Detroit  Lubri- 
cator Co.  v.  Lavigne  (1908)  151  Mich. 
650,  115  N.  W.  988;  Merrill  v.  Miller 
(1903)  28  Mont.  134,  72  Pac.  423;  Mc- 
Farland  v.  Stanton  Mfg.  Co.  (1895)  53 
N*.  J.  Eq.  649,  51  Am.  St.  Rep.  647,  33 
Atl.  962;  Spears  v.  Willis  (1893)  69 
Hun,  408,  23  N.  Y.  Supp.  549,  affirmed 
in  (1897)  151  N.  Y.  443,  45  N.  E.  849; 
Young  v.  Gilmour  (1901)  59  App.  Div. 
612,  69  N.  Y.  Supp.  191;  Portland  Iron 
Works  v.  Willett  (1907)  49  Or.  245,  89 
Pac.  421,  90  Pac.  1000;  Reese's  Appeal 
(1888)  122  Pa,  392,  15  Atl.  807;  Hep- 
worth  v.  Henshall  (1893)  153  Pa.  592, 
25  Atl.  1103;  McRae  v.  Smart  (1907) 
120  Tenn.  413,  114  S.  W.  729;  Valley 
Iron  Works  Mfg.  Co.  v.  Goodrick  (1899) 
103  Wis.  436,  78  N.  W.  1096;  Cogent  v. 
Gibson  (1864)  33  Beav.  557,  56  Eng.  Re- 
print, 485;  Printing  &  Numerical  Regis- 
tering Co.  v.  Sampson  (1875)  L.  R.  19 
Eq.  462,  44  L.  J.  Ch.  N.  S.  705,  32  L.  T. 


618    ANNO.— SPECIFIC  PERFORMANCE— PERSONAL  PROPERTY  CONTRACTS. 


N.  S.  364,  23  Week.  Rep.  463,  21  Eng. 
Rul.  Cas.  696. 

The  denial  of  specific  performance  in 
this  class  of  cases  has  nearly  always 
been  for  reasons  that  do  not  militate 
against  the  authorities  above  cited  in 
support  of  the  right  in  general  to  spe- 
cific performance.  In  some  cases  spe- 
cific performance  has  been  denied  be- 
cause of  the  failure  of  the  complainant 
to  meet  the  requirement  that  a  contract 
must  be  clearly  established.  Webster 
Electric  Co.  v.  Podlesak  (1917)  241  Fed. 
489;  Pressed  Steel  Car  Co.  v.  Hansen 

(1905)  2  L.R.A.(N.S.)  1172,  71  C.  C.  A. 
207,  137  Fed.  403  j  and  Melville  v.  War- 
ing (1911)  159  Mo.  App.  395,  141 
S.  W.  12. 

In   Portland   Iron   Works   v.   Willett 

(1907)  49  Or.  245,  89  Pac.  421,  90  Pac. 
1000,  it  is  said  that,  to  warrant  a  decree 
of  specific  performance  of  a  contract  by 
an  employee  to  assign  his  inventions  or 
patents  to  the  employer,  the  contract 
must  be  clearly  and  unequivocally 
proven,  and  its  terms  as  to  the  subject- 
matter  and  consideration  and  all  other 
essentials  must  be  specific  and  unam- 
biguous. In  this  case,  however,  it  was 
held  that  the  condition  had  been  com- 
plied with. 

In  other  cases  the  specific  perform- 
ance was  denied  because  it  was  not  spe- 
cifically proved  that  the  invention  in 
question  was  within  the  field  of  the  con- 
tract. Hildreth  v.  Duff  (1906)  78 
C.   C.  A.  410,  148  Fed.  676,   affirming 

(1906)  143  Fed.  139;  Triumph  Electric 
Co.  v.  Thullen  (1916)  148  C.  C.  A.  568, 
235  Fed.  74. 

In  Landon-Sharp  Mach.  Co.  v.  Frank- 
enberg  (1914)  190  HI.  App.  518,  specific 
performance  was  denied  for  the  reason 
that  complainant  had  abandoned  the 
contract  and  for  the  further  reason  that 
the  patent  was  worthless;  in  McDuffee 
v.   Hestonville,   M.   &   T.   Pass.   R.   Co. 

(1908)  89  C.  C.  A.  76,  162  Fed.  37,  re- 
versing (1908)  158  Fed.  827,  because 
the  plaintiff  knew  of  an  outside  interest 
which  the  defendant  had  no  right  to 
sell;  in  Sellers  v.  Greer  (1898)  172  HI. 
549,  40  L.R.A.  589,  50  N.  E.  246,  because 
the  patent  did  not  belong  to  the  seller, 
but  to  a  corporation  in  which  the  par- 
ties owned  substantially  all  the  stock; 
in  Johnson  v.  Steffens  (1894)  54  HL 
App.  193,  because  the  patent  did  not  and 
never  would  possess  sufficient  value,  if 
any  at  all,  to  compensate  the  defendant 
to  any  appreciable  extent  for  his  dis- 
bursements on  account  thereof,  which 
concededly  must  be  repaid  before  the 
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complainant  could  have  any  share;  in 
Electric  Secret  Service  Co.  v.  Gill-Alex- 
ander Electric  Mfg.  Co.  (1894)  125  Mo. 
140,  28  S.  W.  486,  because  the  complain- 
ant had  not  complied  with  the  condi- 
tions of  the  contract;  in  New  York 
Paper-Bag  Mach.  Co.  v.  Union  Paper- 
Bag  Mach.  Co.  (1887)  32  Fed.  783,  be- 
cause of  laches  and  failure  to  show  per- 
formance or  tender  on  the  part  of  the 
complainant. 

In  Anderson  v.  Olsen  (1901)  188  DL 
502,  59  N.  E.  239,  affirming  (1900)  90 
HI.  App.  189,  the  court  refused  to  en- 
force, at  the  instance  of  the  vendor,  the 
specific  performance  of  a  contract  -  for 
the  sale  of  a  patent,  for  the  reason  that 
the  remedy  at  law  was  adequate.  It 
was  so  held  notwithstanding  the  con- 
tention that,  as  the  vendee  of  a  patent 
may  have  specific  performance  because 
the  remedy  at  law  in  many  cases  is  in- 
adequate, so  the  vendor  may  have  the 
same  remedy,  because  such  remedy  must 
be  mutual.  It  does  not  clearly  appear, 
however,  whether  the  court  would  have 
enforced  specific  performance  of  a  con- 
tract in  this  case  at  the  instance  of  the 
vendee. 

A  contract  by  an  employee  of  a  cor- 
poration to  perfect  inventions  which  the 
president  of  the  corporation  had  already 
started,  and  to  assign  to  the  latter  what- 
ever might  be  discovered  or  invented 
along  certain  lines,  the  work  to  be  done 
outside  the  regular  working  hours,  and 
the  employee  to  be  paid  for  his  work, 
and,  in  case  any  inventions  were  found 
valuable,  such  further  sum  as,  in  the 
plaintiff's  judgment,  might  be  correct 
according  to  the  value  of  the  work,  will 
be  specifically  enforced,  notwithstand- 
ing that  the  contract  was  perhaps  a  hard 
one.  Thompson  v.  Automatic  Fire  Pro- 
tection Co.  (1914)  128  C.  C.  A.  22,  211 
Fed.  120. 

The  power  of  a  court  of  equity  to 
grant  specific  performance  of  a  license 
contract  for  the  use  of  a  patented  in- 
strument is  recognized  in  Domestic 
Teleg.  &  Teleph.  Co.  v.  Metropolitan 
Teleph.  &  Teleg.  Co.  (1884)  39  N.  J.  Eq. 
160,  affimed  in  (1885)  40  N.  J.  Bq.  287; 
and  Fuller  &  J.  Mfg.  Co.  v.  Bartlett 
(1887)  68  Wis.  73,  60  Am.  Rep.  838,  31 
N.  W.  747. 

In  McTammany  v.  Monroe  Organ 
Reed  Co.  (1891)  155  Mass.  88,  29  N.  E. 
52,  specific  performance  of  a  contract  to 
give  the  plaintiff  a  license  under  letters 
patent  was  denied  upon  the  ground  that, 
because   of   certain   events   which   had 
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happened,  the  plaintiff  could  make  no 
use  of  the  license. 

§  13.  —  slaves. 

Although    the   point    is   no   longer   a 
practical  one  so  far  as  the  particular 
kind  of  property  is  concerned,  it  is  of 
interest  to  know  that  by  the  weight  of 
authority   slaves  were  presumed,  with- 
out allegation  or  proof  in  that  regard 
in  the  first  instance,  to  possess  the  quali- 
ties or  associations  which  brought  them 
within  the  phrase  "pretium  affectionis," 
and  therefore  within  the  exception   to 
the  general   rule   denying   specific   per- 
formance of  contracts  in  relation  to  per- 
sonal property,  in  the  absence  of  any- 
thing to  indicate  that  they  did  not  pos- 
sess those  qualities  or  associations  for 
the  persons  seeking  the  relief.    Murphy 
y.  Clark  (1843)  1  Smedes  &  M.  (Miss.) 
221;  Butler  v.  Hicks  (1848)  11  Smedes 
&  M.  (Miss.)  78;  Hull  v.  Clark  (1850) 
14  Smedes  &  M.  (Miss.)  187;  Williams 
v.  Howard   (1819)  7  N.  0.   (3  Murph.) 
74;  Young  v.   Burton    (1841)    McMull. 
Eq.  (8.  0.)  255;  Bobo  v.  Grimke  (1840) 
MeMull.  Eq.  (8.  0.)  304;  Ellis  v.  Com- 
mander   (1846)'  1   Strobh.   Eq.    (8.   0.) 
188;  Barter  v.  Gordon  (1835)  2  Hill  Eq. 
(S.  0.)  121;  Horry  v.  Glover  (1837)  2 
Hill  Eq.   (8.  0.)  515;  Bryan  v.  Robert 
(1847)  1  Strobh.  Eq.  (8.  0.)  334;  Loftin 
y.  Espy    (1833)    4   Yerg.    (Tenn.)    84; 
Womack   v.    Smith    (1850)    11   Humph. 
(Tenn.)  478,  54  Am.  Dec.  51;  Summers 
v.  Bean    (1856)    13   Gratt.    (Va.)    404; 
Sims  v.  Harrison  (1833)  4  Leigh  (Va.) 
346;    Kelly    v.    Scott    (1849)    5    Gratt. 
(Va.)     479;     Randolph     v.     Randolph 
(1828)    6  Rand.    (Va.)    194.     But   see, 
contra,    Allen    v.    Freeland     (1825)     3 
Rand.  (Va.)  170. 

Some  cases,  however,  supported  the 
view  that  allegation  and  proof  of  such 
qualities  or  associations  were  necessary 
to  bring  slaves  within  the  exception. 
Savery  v.  Spence  (1848)  13  Ala.  561; 
Dudley  v.  Mallery  (1848)  4  Ga,  52  (but 
see  Henderson  v.  Touchstone  (1857)  22 
Ga.  1);  Farley  v.  Farley  (1826)  1 
M'Cord,  Eq.  (8.  0.)  506,  subsequently 
overruled;  Pearne  v.  Lisle  (1749)  1 
Ambl.  77,  27  Eng.  Reprint,  48. 

But  if  it  could  be  shown  that  the 
slaves  had  no  peculiar  value  in  the  eyes 
of  the  owner,  but  were  merely  regarded 
by  him  as  any  other  property,  equity 
would  not  interfere,  but  leave  him  to  his 
redress  at  law.  Randolph  v.  Randolph 
(1828)  6  Rand.  (Va.)  194. 

So,  Sims  v.  Shelton  (1848)  2  Strobh. 
Eq.  (8.  0.)  221,  recognised,  on  the  au- 
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thority  of  Bryan  v.  Robert  (1846)  1 
Strobh.  Eq-.  (8.  0.)  334,  that  the  right 
to  equitable  relief  may  in  some  cases 
depend  upon  the  person  who  seeks  it, 
and  the  purpose  for  which  it  is  sought, 
implying  that  the  relief  might  in  a 
proper  case  be  denied  where  the  slaves 
had  no  special  or  peculiar  value  to  the 
plaintiff  other  than  their  mere  money 
value. 

In  Caldwell  v.  Myers  (1805)  Hardin 
(Ky.)  551,  specific  performance  was  de- 
nied of  an  oral  contract  that  plaintiff 
should  have  a  child  born  to  a  slave  in 
consideration  of  taking  care  of  the 
mother  and  child. 

§  14.  —  stock  of  goods;  "business;  good 

will;  license. 

Specific  performance,  at  the  instance 
of  the  vendor,  of  a  contract  for  the  sale 
of  a  stock  of  goods,  a  portion  of  the 
purchase  price  to  be  paid  in  specific  se- 
curities, was  enforced  in  Rothholz  v. 
Schwartz  (1890)  46  N.  J.  Eq.  477,  19 
Am.  St.  Rep.  409,  19  Atl.  312,  upon  the 
ground  that  the  remedy  at  law  was  in- 
adequate. In  reply  to  the  suggestion 
that  the  complainant  might  bring  re- 
plevin and  recover  possession  of  the 
goods  themselves,  the  court  said  that, 
even  conceding  that  by  voluntarily  put- 
ting the  defendant  in  possession  and 
trusting  to  his  promise  to  execute  the 
securities  at  a  future  time,  the  com- 
plainant did  not  lose  the  right  to  re- 
claim the  goods,  still  it  was  more  than 
probable  that  a  reclamation  of  posses- 
sion by  means  of  a  replevin  would  be 
treated  at  law  as  a  rescission  of  the  con- 
tract, and  must  be  preceded  by  a  repay- 
ment and  abandonment  of  all  benefit 
from  the  contract. 

Specific  performance  will  lie  at  the 
instance  of  the  buyer  to  enforce  a  con- 
tract for  the  sale  of  an  entire  stock  of 
goods,  the  purchase  price  having  been 
paid,  and  about  two  thirds  of  the  stock 
delivered,  the  remainder  being  sold  by 
the  defendant  so  that  it  could  not  be 
replevied.  Raymond  Syndicate  v.  Brown 
(1903)  124  Fed.  80. 

Specific  performance  of  an  agreement 
to  sell  a  grocery  stock  was  denied  in 
Mirandona  v.  Burg  (1897)  49  La.  Ann. 
656,  21  So.  723,  because  the  contract 
contemplated  the  fixing  of  the  price  by 
two  appraisers,  one  to  be  appointed  by 
the  seller  and  the  other  by  the  pur- 
chaser, and  further  contemplated  a  lease 
of  the  premises  on  which  the  business 
was  conducted  with  the  privilege  of 
purchase. 
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In  Meehan  v.  Owens  (1900)  196  Pa. 
69,  46  Atl.  263,  specific  performance  was 
denied  to  the  seller,  of  a  contract  for 
the  sale  of  a  liquor  license,  lease,  good 
will,  and  fixtures  of  a  saloon. 

Aid  that  decision  was  followed  '  in 
Effinger  v.  Hain  (1900)  10  Pa,  Dist.  R. 
107,  denying  specific  performance  of  an 
agreement  to  assign  a  liquor  license. 

In  Webb  v.  Durrett  (1911)  —  Tex 
Civ.  App.  — ,  136  S.  W.  1189,  involving 
the  right  to  broker's  commissions  for 
procuring  a  sale  of  real  property,  the 
prospective  purchaser  having  agreed  to 
take  the  property  in  exchange  for  a  half 
interest  in  a  stock  of  drugs  and  fixtures, 
the  court  said  that  an  action  against  the 
latter  for  the  failure  to  convey  the 
goods  free  from  encumbrance  would  be 
for  damages,  and  not  for  specific  per- 
formance. 

The  court  in  Kocurek  v.  Matychowiak 
(1916)  —  Mo.  App.  — ,  185  S.  W.  740, 
affirmed  a  judgment  sustaining  a  de- 
murrer to  a  petition  for  the  specific 
performance  of  a  contract  for  the  sale 
to  the  complainant  of  a  saloon  and 
restaurant  at  a  fixed  price,  it  being  al- 
leged that  a  part  payment  of  the  agreed 
price  had  been  made  and  that  the  de- 
fendant had  repudiated  the  contract  or 
refused  to  go  on  with  it. 

This  note,  being  limited  to  the  ques- 
tion of  the  propriety  of  the  remedy  of 
specific  performance,  is  not  concerned 
with  cases,  even  though  they  involve 
suits  for  specific  performance,  that  turn 
upon  the  validity  or  invalidity  of  the 
agreement.  In  other  words,  the  distinc- 
tive question  now  under  disecussion,  so 
far  as  good  will  is  concerned,  presup- 
poses that  the  agreement  in  that  regard 
is  valid  and  would  support  an  action  at 
law  for  damages.  Upon  that  assump- 
tion, the  weight  of  authority  seems  to 
be  to  the  effect  that  a  suit  for  specific 
performance  will  lie.  It  will  be  ob- 
served that  cases  holding  that  specific 
performance  will  not  lie  where  the  sale 
of  the  good  will  was  not  connected  with 
the  sale  of  tangible  premises  or  business 
are  not  opposed  to  this  rule,  since  the 
question  goes  to  the  validity  of  the 
agreement  itself,  and  not  to  the  remedy. 
In  Darbey  v.  Whitaker  (1867)  4 
Drew.  134,  62  Eng.  Reprint,  52,  5  Week. 
Rep.  772,  the  court  said  that  you  can- 
not have  a  specific  performance  of  a 
contract  to  purchase  a  good  will  alone, 
unconnected  with  business  premises,  by 
reason  of  the  uncertainty  of  the  subject- 
matter;  but  that  when  a  good  will  is 
entirely  or  mainly  annexed  to  the  prem- 
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ises,  and  the  contract  is  for  the  sale  of 
the  premises  and  good  will,  there  is  not 
the  slightest  ground  for  doubt  that  such 
a  contract  is  a  fit  matter  for  a  decree  in 
a  suit  for  specific  performance.  The  re- 
fusal in  that  case  to  grant  specific  per- 
formance of  an  agreement  for  the  sale 
of  leasehold  premises  and  the  good  will 
of  a  trade  and  certain  fixtures,  to  be 
taken  at  a  valuation  to  be  made  by  arbi- 
trators, was  because  of  the  general  prin- 
ciple that  a  court  has  no  power  to  de- 
cree specific  performance  of  a  contract 
for  a  sale  6r  purchase  at  a  price  to  be 
fixed  by  arbitration,  unless  arbitrators 
have  actually  fixed  the  price. 

In  Moorehead  v.  Hyde  (1874)  38 
Iowa,  382,  an  action  at  law  on  a  note 
given  in  consideration  of  the  good  will 
of  a  business,  the  court  said  arguendo 
that  a  court  of  equity  will  decree  spe- 
cific performance  of  a  contract  for  the 
sale  of  the  good  will  of  a  trade  or 
business. 

A  court  of  equity  can  decree  specific 
performance  of  a  contract  for  the  sale 
of  the  good  will  of  a  business  only  where 
such  good  will  is  connected  with  certain 
premises,  which  must,  in  the  contract, 
accompany  the  good  will.  Carolee  v. 
Handelis  (1897)  103  Ga.  299,  29  S.  E. 
935,  refusing  to  enforce  specific  per- 
formance of  a  contract  for  the  sale  of 
a  fruit  stand  business,  it  not  being  al- 
leged or  proved  that  the  premises  or 
locality  where  the  fruit  stand  was  kept 
were  to  be  purchased  by  the  plaintiff. 

An  agreement  for  the  sale  of  a  good 
will  of  a  trade  and  of  a  secret  in  dying 
cloth  was  specifically  enforced  in  Brv- 
son  v.  Whitehead  (1822)  1  Sim.  &  Stu. 
74,  57  Eng.  Reprint,  29,  1  L  J.  Ch.  42, 
at  the  instance  of  the  vendor. 

In  Baxter  v.  Conolly  (1820)  1  Jac.  & 
W.  576,  37  Eng.  Reprint,  487,  it  is  said 
that  the  court  will  not  execute  a  con- 
tract for  the  sale  of  a  good  will;  at  the 
same  time  it  will  not  enjoin  against  any 
proceeding  at  law  under  such  agree- 
ment. "Suppose,"  says  the  court,  "for 
instance,  there  is  a  contract  for  the  good 
will  of  a  shop;  it  cannot  be  conveyed, 
and  the  court  would  say,  Go  and  make 
what  you  can  of  it  at  law;  if  you  can 
recover,  very  well,  we  won't  prevent 
you;  if  you  cannot,  very  well  again,  we 
won't  assist  you." 

In  Zeigler  v.  Sentzner  (1836)  8  GilL 
&  J.  (Md.)  150,  29  Am.  Dec.  534,  the 
court  held  in  effect  that  equity  has  no 
jurisdiction  of  what  is  called  "good 
will,"  and  refused  to  entertain  a  bill 
upon  a  contract  alleged  to  be  of  that 
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description,  claiming  an  account  of  rents 
and  profits  arising  from  certain  stalls. 

Quare,  whether  a  court  of  equity 
would  in  any  event  enforce  the  specific 
performance  of  a  contract  for  the  pur- 
chase of  a  subject-matter  of  which  the 
good  will  of  a  public  house,  unconnected 
with  any  fixed  interest  in  the  premises, 
forms  the  principal  part,  relief  being 
denied  in  the  case  at  bar  because  of  the 
complainant's  delay  in  making  payment. 
Coslake  v.  Till  (1826)  1  Russ,  Ch.  376, 
38  Eng.  Reprint,  146,  25  Revised 
Rep.  75. 

§  15.   —ships. 

Specific  performance  will  lie  at  the 
instance  of  the  vendors  to  enforce  a 
contract  for  the  sale  of  a  ship.  Lynn 
v.  Chaters  (1837)  2  Keen,  521,  48  Eng. 
Reprint,  728. 

Specific  performance  was  granted,  at 
the  instance  of  the  purchaser,  of  a  con- 
tract for  the  sale  of  a  barge,  in  Clar- 
ingbould  v.  Curtis  (1852)  21  L.  J.  Ch. 
N.  S.  (Eng.)  541.  See  also  Hurd  v. 
Groch  (1898)  —  W.  J.  Eq.  — ,  51  Atl. 
278,  supra,  §  8. 

It  is  implied  in  Hart  v.  Herwig  (1873) 
L.  R.  "8  Ch.  (Eng.)  860,  42  L.  J.  Ch. 
N.  S.  457,  29  L.  T.  N.  S.  47,  21  Week. 
Rep.  663,  2  Asp.  Mar.  L.  Cas.  63,  that 
specific  performance  will  lie  at  the  in- 
stance of  a  purchaser  to  enforce  a  con- 
tract for  the  sale  of  a  ship. 

In  Duff  v.  Fisher  (1860)  15  OaL  381, 
affirming  a  decree  of  specific  perform- 
ance of  a  contract  for  the  sale  of  a  mill 
and  a  steam  tug,  Field,  Ch.  J.,  observed 
that  the  equity  upon  which  the  court  en- 
forces a  specific  performance  of  a  con- 
tract does  not  arise  from  the  character 
of  the  property  involved,  but  from  the 
inadequate  remedy  afforded  by  a  recov- 
ery of  damages  in  an  action  at  law. 

In  upholding  the  right  to  specific  per- 
formance of  an  agreement  for  the  con- 
veyance of  a  one-half  interest  in  a  boat, 
the  court,  in  Peer  v.  Kean  (1866)  14 
Mich.  354,  alluded  to  the  trust  character 
of  the  agreement  and  the  fact  that  the 
property  was  of  peculiar  nature,  difficult 
of  valuation  or  substitution. 

In  Menier  v.  Donald  (1917)  98  Misc. 
684,  165  N.  Y.  Supp.  50,  upholding  a 
decree  for  the  specific  performance  of 
a  contract  for  the  sale  of  a  steamship, 
the  court  said  that  there  is  authority, 
both  in  this  country  and  in  England, 
for  the  proposition  that  a  ship  is  a  spe- 
cial kind  of  personalty  which  in  itself 
may  justify  a  decree  for  specific  per- 
f ormance,  citing  Lynn  v.  Chaters;  Clar- 
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ingbould  v.  Curtis;  Hart  v.  Herwig 
(Eng.)  and  Hurd  v.  Groch  (N.  J.) 
supra;  Clark  v.  Flint  (1839)  22  Pick. 
(Mass.)  231,  33  Am.  Dec.  733,  36  Cyc. 
558F,  but  added  that,  even  if  this  were 
not  so,  the  allegations  of  the  complaint 
as  to  the  peculiar  value  of  the  ship  to 
the  plaintiff  and  the  difficulty  of  replac- 
ing it  or  determining  its  value  and  his 
damages  under  present  conditions  (re- 
ferring apparently  to  conditions  created 
by  the  war),  were  amply  sufficient  to 
sustain  the  complaint  against  demurrer. 

In  affirming  a  preliminary  injunction 
granted  at  the  instance  of  the  complain- 
ant, who  had  contracted  for  the  use  of 
certain  boats,  restraining  the  defendant 
from  selling  the  boats  or  sending  them 
from  the  Great  Lakes  or  on  St.  Law- 
rence river  beyond  Montreal,  the  court 
observed  that  the  need  of  continuous 
supervision  does  not  bar,  however  much 
it  may  deter,  the  court  from  exercising 
jurisdiction  when  the  ends  of  justice 
seem  to  require  it.  Great  Lakes  &  St. 
L.  Transp.  Co.  v.  Scranton  Coal  Co. 
(1917)  152  C.  C.  A.  437,  239  Ted.  603. 

In  Batthyany  v.  Bouch  (1881)  4  Asp. 
Mar.  L.  Cas.  (Eng.)  380,  50  L.  J.  Q.  B. 
N.  S.  421,  44  L.  T.  N.  S.  177,  29  Week. 
Rep.  665,  an  action  for  specific  perform- 
ance, or,  in  the  alternative,  for  damages 
for  breach  of  an  agreement  for  the  sale 
of  a  yacht,  a  demurrer  was  sustained  to 
a  defense  which  pleaded  the  failure  of 
registration  as  a  bar  to  the  action.  No 
question  seems  to  have  been  raised  as 
to  the  propriety  of  the  remedy  of  spe- 
cific performance. 

Specific  performance  of  a  contract  for 
the  sale  of  a  ship  was  refused  in  Cot- 
ton v.  Corby  (1859)  7  Grant,  Ch. 
(U.  0.)  50,  because  of  changes  in  the 
position  of  the  parties  and  depreciation 
in  the  value  of  the  ship,  rendering  spe- 
cific performance  inequitable. 

§  16.  —timber  contracts. 

The  objection  in  Omaha  Lumber  Co. 
v.  Co-operative  Invest.  Co.  (1913)  55 
Cola  271,  133  Pac.  1112,  a  suit  for  the 
specific  performance  of  a  contract  in  re- 
lation to  standing  timber,  that  the  con- 
tract was  one  for  the  sale  of  chattels 
and  for  an  interest  in  real  estate,  and 
for  that  reason  should  not  be  enforced, 
was  met  by  holding  that  the  growing 
timber  in  the  circumstances  was  to  be 
regarded  as  an  interest  in  real  estate, 
and  not  as  personalty.  This  point  is,  of 
course,  not  within  the  scope  of  the 
present  note.  It  is,  however,  treated  in 
the    note    to    Midyette    v.    Grubbs,    13 
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L.R.A.(N.S.)   278,  which  is  referred  to 
on  that  point  in  the  opinion  in  this  case. 

Upon  the  assumption  that  the  contract 
is  one  in  relation  to  personalty,  and  not 
realty,  the  question  whether  specific  per- 
formance is  a  proper  remedy  depends 
upon  the  circumstances  of  the  case,  and 
especially  upon  the  question  whether  or 
not  the  timber  is  of  peculiar  value  ox 
necessity  to  the  plaintiff. 

In  Buxton  v.  Lister  (1746)  3  Atk.  383, 
26  Eng.  Reprint,  1020,  the  Lord  Chan- 
cellor, in  granting  specific  performance 
at  the  instance  of  the  vendor,  of  an 
agreement  evidenced  by  a  memorandum 
by  which  the  complainant  was  to  pur- 
chase trees  standing  on  the  defendant's 
land,  paying  for  them  in  six  annual  in- 
stalments, he  to  have  eight  years  for  the 
disposition  of  the  trees,  there  being  a 
special  provision  contemplating  the  sign- 
ing of  formal  articles,  observed  that 
the  memorandum  appeared  not  to  be  the 
final  contract,  but  was  to  be  made  com- 
plete by  subsequent  articles,  but  that  it 
was  doubtful  whether  at  law  the  com- 
plainant would  not  have  been  told  that 
this  was  an  incomplete  agreement. 

In  Stuart  v.  Pennis  (1895)  91  Va. 
688,  22  S.  E.  509,  a  contract  in  writing 
for  the  sale  of  growing  trees  on  a  tract 
of  land  was  held  to  be  a  contract  for 
the  sale  of  an  interest  in  real  estate ;  but 
the  court  said  that,  even  if  it  were  to 
be  deemed  personal  property,  specific 
performance  would  lie  at  the  instance 
of  the  purchaser,  the  remedy  at  law 
being  inadequate.  The  court  in  this 
connection  referred  to  the  difficulty  of 
estimating  the  damages,  arising  from 
the  right  of  the  vendee,  if  he  chose  \o 
exercise  it,  to  let  the  trees  remain  stand- 
ing upon  the  land  for  a  period  of  three 
years,  and  from  the  further  fact  that 
the  trees  within  the  body  of  land  de- 
scribed in  the  contract,  bought  by  the 
complainant,  had  not  been  marked  or 
counted,  and  he  had  been  forbidden  by 
the  defendant  to  mark  or  disturb  them, 
and  that,  without  knowing  the  number 
of  the  trees,  it  was  impossible  to  ascer- 
tain the  damages. 

In  Strause  v.  Berger  (1908)  220  Pa, 
367,  69  Atl.  818,  it  was  held  that  a  con- 
tract for  the  sale  of  standing  timber 
(which  the  court  expressly  declared  to 
be  in  relation  to  personal  property) 
would  be  specifically  enforced,  there 
being  a  special  finding  that  the  timber 
had  a  peculiar  value  to  the  plaintiff  be- 
cause of  its  quality  and  because  of  the 
difficulty  of  procuring  such   timber  in 
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the  locality  in  which  his  business  was 
conducted. 

In  Neal  v.  Parker  (1904)  98  Md.  254, 
57  Atl.  213,  a  contract  for  pine  lumber 
was  held  to  be  a  proper  subject  of  spe- 
cific performance  under  the  provision  of 
the  Maryland  statute  declaring  that  no 
court  shall  Tefuse  specifically  to  enforce 
a  contract  on  the  ground  that  the  party 
seeking  its  enforcement  has  an  adequate 
remedy  in  damages,  unless  the  party  re- 
sisting its  specific  performance  shall 
show  to  the  court's  satisfaction  that  he 
has  property  from  which  such  damages 
may  be  made,  or  shall  give  bond  to  per- 
form the  contract.  It  was  so  held  not- 
withstanding that  the  court  was  of  the 
opinion  that  but  for  the  statute  the  con- 
tract would  not  have  been  specifically 
enforced  for  the  reason  that,  pine  lum- 
ber of  the  same  quality  being  obtain- 
able elsewhere,  the  remedy  by  an  action 
at  law  would  be  adequate.  The  defend- 
ant attempted  to  take  the  contract  out 
of  the  statute  by  insisting  that  its  spe- 
cific performance  was  impracticable  in- 
asmuch as  it  meant  the  enforcement  of 
personal  services  requiring  the  exercise 
of  skill,  it  being  necessary  for  the  de- 
fendant to  cut  the  boards  in  the  pre- 
scribed dimensions,  but  the  court  over- 
ruled the  contention,  holding  that  the 
services  did  not  require  any  particular 
skill. 

In  James  Jones  &  Sons  v.  Tankerville 
[1909]  2  Ch.  (Eng.)  440,  5  B.  R.  C.  202, 
78  L.  J.  Ch.  N.  S.  674, 101  L.  T.  N.  S.  202, 
25  Times  L.  R.  714,  an  injunction  was 
granted  to  restrain  defendant  from  pre- 
venting the  due  execution  of  a  contract 
by  which  the  plaintiff  was  to  have  the 
right  to  enter  upon  property,  cut  and 
remove  timber  thereon,  for  the  reason 
that  the  plaintiff  would  have  been  enti- 
tled to  enforce  specific  performance  of 
the  contract,  notwithstanding  the  court 
might  have  been  unable  to  compel  him 
to  cut  the  timber  if  he  had  refused  to 
do  so. 

A  court  will  order  the  specific  deliv- 
ery of  saw  logs,  where  they  are  shown 
to  possess  a  peculiar  value  to  the  plain- 
tiff and  can  be  identified  as  those 
claimed  by  the  plaintiff,  notwithstand- 
ing they  have  been  intermingled  with 
logs  belonging  to  other  parties.  Farwell 
v.  Walbridge  (1858)  6  Grant,  Ch. 
(U.  0.)  634  (this  was  a  suit  for  injunc- 
tion, not  for  specific  performance  of  an 
agreement). 

Saw  logs  cannot  be  intended  prima 
facie,  and  without  any  evidence  that 
they  are  so,  to  be  of  peculiar  value. 
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They  are,  however,  more  likely  to  be  of 
peculiar  value  than  other  descriptions 
of  chattels,  and  it  would  be  easier,  con- 
sequently, to  show  that  they  are  so,  and 
specific  relief  will  be  given  with  respect 
to  them  in  most  instances,  and  in  a 
much  greater  number  of  cases  than  al- 
most any  other  sort  of  chattel  property. 
Flint  v.  Corby  (1863)  4  Grant,  Ch. 
(U.  0.)  45  (a  suit  for  an  injunction,  not 
specific  performance). 

A  court  will  decree  the  specific  per- 
formance of  a  contract  for  the  manufac- 
ture and  sale  of  saw  logs,  where  they 
are  capable  of  being  identified  and  pos- 
sess a  peculiar  value  for  the  purchaser. 
Stevenson  v.  Clarke  (1854)  4  Grant,  Ch. 
(U.  0.)  540;  Fuller  v.  Richmond  (1854) 
4  Grant,  Ch.  (U.  C.)  657.  In  the  Fuller 
Case,  the  court  observed  that  it  was  suf- 
ficient for  the  plaintiff  to  prove  that  the 
logs  could  be  manufactured  and  con- 
veyed down  the  river  only  at  particular 
seasons;  that  markets  were  not  kept  for 
logs,  but  that  each  mill  owner  supplied 
himself  with  his  own  logs;  that  they  ar- 
rived irregularly;  and  that  the  plaintiff 
was  a  mill  owner  and  required  the  logs 
for  the  purposes  of  his  trade. 

But  a  contract  for  the  purchase  of 
standing  trees  made  with  a  view  to  their 
severance  from  the  soil  and  conversion 
into  personal  property  will  not  be  spe- 
cifically enforced  at  the  instance  of  the 
purchaser,  it  not  being  shown  that  the 
trees  have  any  peculiar  value  to  the 
plaintiff,  and  there  being  no  circum- 
stances from  which  it  may  be  inferred 
that  the  breach  of  the  contract  may  not 
be  readily  compensated  for  in  damages. 
The  allegation  that  trees  are  scarce  at 
the  contract  price,  and  that  they  are  near 
a  watercourse,  does  not  alter  the  case, 
for  conveniences  of  transportation  are 
elements  which  may  be  considered  in  the 
estimation  of  damages  in  an  action  at 
law.  The  court  observed  that  it  could 
easily  conceive  of  cases  in  which  con- 
tracts of  the  kind  might  be  specifically 
enforced,  but  saw  nothing  in  the  com- 
plaint calling  for  such  extraordinary  re- 
lief. Paddock  v,  Davenport  (1890)  107 
N.  0.  710, 12  S.  E.  464. 

In  Bomer  Bros.  v.  Canaday  (1901)  79 
Miss.  222,  55  LJt.A.  328,  89  Am.  St. 
Rep.  593,  30  So.  638,  the  court  was 
clearly  of  the  opinion  that  a  contract 
to  cut  trees  and  manufacture  them  into 
lumber  was  a  contract  in  relation  to  per- 
sonalty, and  did  not  savor  of  realty,  but 
held  that,  regardless  of  that  question, 
specific  performance  should  be  denied 
because  of  uncertainty  and-  the  undue 
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taxing  of  the  superintendence  of  the 
court  in  case  specific  performance  were 
granted. 

Specific  performance  of  an  agreement 
for  the  purchase  of  trees  was  refused  in 
Arkwright  v.  Stoveld  (1824)  3  L.  J.  Ch. 
(Eng.)  49,  for  the  reason  that  time  was 
of  the  essence  of  the  contract,  and  that 
plaintiff  (vendor)  had  prevented  the 
timber  from  being  felled  and  carried 
away  within  the  time  limited  by  the 
agreement. 

§  17.  —product  of  mine. 

Specific  performance  of  an  agreement 
by  which  the  defendants  (proprietors 
of  coal  mines)  were  to  sell  to  the  com- 
plainant (a  smelting1  and  manufacturing 
company  whose  works  adjoined  the 
mines),  at  a  fixed  price  per  ton,  all  of 
certain  beds  of  coal  estimated  to  con- 
tain 120,000  to  150,000  tons  to  be  raised 
and  delivered  by  defendants  at  the  rate 
of  500  tons  per  week,  there  being  a  fur- 
ther agreement  by  which  complainant 
was  to  drain  the  works,  was  denied  in 
Pollard  v.  Clayton  (1855)  1  Kay  &  J. 
462,  69  Eng.  Reprint,  540,  1  Jur.  N.  S. 
342,  3  Week.  Rep.  349,  13  Mor.  Min. 
Rep.  334,  by  the  vice  chancellor  (Sir 
William  Page  Wood),  who  was  of  the 
opinion  that  laches  itself  would  have 
been  sufficient  ground  for  denying  the 
relief,  but  that  the  insuperable  difficulty 
of  supervising  the  execution  of  the  con- 
tract would  have  justified  the  sustaining 
of  the  demurrer  to  the  bill.  The  vice 
chancellor  said  that  the  fact  that  the 
complainant's  plant  was  nearer  to  de- 
fendant's coal  mines  than  to  any  other 
mines  was  immaterial  as  bearing  on  the 
right  of  specific  performance,  in  the  ab- 
sence of  anything  to*  show  that  coal 
could  not  be  readily  and  rapidly  ob- 
tained from  other  mines.  In  this  con- 
nection, referring  to  the  case  supposed 
by  Lord  Hardwicke  in  Buxton  v.  Lister 
(1746)  3  Atk.  383,  26  Eng.  Reprint, 
1020,  that  of  a  shipwright  purchasing  a 
quantity  of  timber  because  from  its 
vicinity  it  was  peculiarly  convenient  for 
the  building  of  his  ships,  the  vice  chan- 
cellor said  that  doubtless  the  reference 
was  made  by  Lord  Hardwicke  as  ap- 
plicable in  case  the  shipwright  was 
under  contract  to  complete  his  work 
within  a  particular  time. 

A  contract  by  which  a  mining  com- 
pany agreed  to  sell,  and  a  smelting  com- 
pany agreed  to  purchase,  all  the  lead- 
silver  ore,  slimes,  and  concentrates 
mined  from  all  property  owned  or  leased 
by  the  mining  company,  was  held  in 
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American  Smelting  &  Ref .  Co.  v.  Bunker 
Hill  &  S.  Min.  &  Concentrating  Co. 
(1918)  248  Fed.  172,  to  be  a  proper  case 
for  specific  performance  at  the  instance 
of  the  smelting  company,  in  view  of  the 
fact  that  the  ores  produced  by  the  de- 
fendant had  a  peculiar  value  for  the 
smelting  company  and  were  not  readily 
obtainable  elsewhere,  and  that  it  would 
be  practically  impossible  to  measure 
their  value  for  determining  the  loss 
plaintiff  would  sustain  if  it  were  not 
able  to  obtain  them  under  the  contract. 

In  Black  Diamond  Coal  Min.  Co.  v. 
Jones  Coal  Co.  (1917)  —  Ala,  — ,  76  So. 
42,  the  court,  in  refusing,  at  the  instance 
of  the  purchaser,  to  enforce  specific  per- 
formance of  a  contract  by  which  the 
defendant  was  to  furnish  the  output  of 
his  mine  up  to  100  tons  daily  average, 
payment  to  be  made  on  the  15th  of  each 
month  for  all  coal  shipped  the  previous 
month,  the  coal  to  be  clean,  merchant- 
able, and  of  standard  quality  and  prep- 
aration, referred  to  the  general  rule 
that  specific  performance  is  not  decreed 
when  the  subject-matter  of  the  contract 
is  personal  property,  but  also  invoked 
the  general  principle  that  specific  per- 
formance will  not  ordinarily  be  granted 
where  the  contract  stipulates  for  a  suc- 
cession of  acts  whose  performance  can- 
not be  consummated  by  one  transaction, 
but  will  be  continuous,  and  will  require 
protracted  supervision  and  direction 
with  the  exercise  of  special  knowledge 
or  judgment. 

Lack  of  mutuality,  the  purchaser 
(complainant)  not  being  bound  under 
the  contract  to  accept  the  coal,  was  as- 
signed in  Black  Diamond  Coal  Min.  Co. 
v.  Jones  Coal  Co.  (Ala.)  supra,  as  one 
of  the  reasons  for  refusing  specific  per- 
formance of  a  contract  for  the  sale  of 
the  output  of  defendant's  mine. 

Specific  performance  of  a  contract 
for  the  delivery  of  the  product  of  a 
culm  bank  to  the  plaintiff  in  considera- 
tion of  advances  made  by  him  was  de- 
nied in  Marian  Coal  Co.  v.  Peale  (1913) 
122  C.  C.  A.  397,  204  Fed.  161,  reversing 
(1911)  190  Fed.  376,  upon  the  ground 
that  the  remedies  provided  by  the  con- 
tract made  specific  performance  unne- 
cessary. 

In  denying  specific  performance,  at 
the  instance  of  the  purchaser,  of  a  con- 
tract for  the  sale  of  the  output  of  a 
coal  mine,  the  court,  in  Grape  Creek 
Coal  Co.  v.  Spellman  (1891)  39  HI.  App. 
630,  said  that  it  saw  nothing  to  prevent 
the  application  of  the  general  rule  that 
chancery  will  not  entertain  a  bill  to  spe- 
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f  cifically  enforce  contracts  relating  to 
personal  property,  nor  contracts  which 
by  their  terms  call  for  a  succession  of 
acts  whose  performance  cannot  be  con- 
summated by  one  transaction  but  re- 
quires protracted  supervision  and  direc- 
tion. The  court  further  observed  that 
the  complainant  sought  to  avoid  the  lat- 
ter difficulty  by  praying  for  an  injunc- 
tion to  restrain  the  selling  of  coal  to 
others,  but  said  that  this  would  not  give 
him  the  coal,  nor  accord  with  his  theory 
of  relief  that  he  needs  the  particular 
variety  of  coal  to  supply  his  contract. 

Upon  the  ground  that  the  contract 
was  not  one  of  which  specific  perform- 
ance would  be  granted,  the  court  in 
Pothergill  v.  Rowland  (1873)  L.  R.  17 
Eq.  (Eng.)  132,  43  L.  J.  Ch.  N.  S.  252, 
29  L.  T.  N.  S.  414,  22  Week.  Rep.  42, 
refused  to  enjoin  the  breach  of  a  con- 
tract having  still  three  years  to  run,  by 
which  the  defendant,  the  lessee  of  a  col- 
liery, contracted  to  raise  and  deliver  to 
the  plaintiff  all  the  coal  in  the  colliery 
at  a  fixed  price  for  five  years,  it  not 
being  alleged  that  the  coal  was  of  pe- 
culiar character,  or  that  similar  coal 
could  not  be  obtained  elsewhere. 

In  Dominion  Coal  Co.  v.  Dominion 
Iron  &  Steel  Co.  [1909]  A.  C.  (Eng.) 
293,  78  L.  J.  P.  C.  N.  S.  115,  100  L.  T. 
N.  S.  245,  25  Times  L.  R.  309,  the  court 
was  of  the  opinion  that  equity  would 
not  decree  specific  performance  of  a  con- 
tract by  which  the  defendant  coal  com- 
pany was  to  furnish  to  the  complainant 
(steel  company)  all  the  coal  that  the 
latter  might  require  for  its  works,  the 
coal  to  be  freshly  mined  and  of  a  grade 
known  as  "run  of  mine,"  reasonably 
free  from  stone  and  shale,  and  to  be 
supplied  from  such  seams  then  being 
worked  by  the  coal  company  as  the  steel 
company  might  designate.  The  reason 
for  the  opinion  on  this  point  is  not 
given,  but  was,  perhaps,  the  necessity 
of  supervision  and  direction  involved  in 
specific  performance. 

A  contract  covering  a  period  of  seven 
years,  for  the  purchase  of  clay  to  be 
loaded  on  boats,  the  payments  to  be 
made  by  four  months'  notes  as  the  clay 
was  delivered,  was  declared  in  Furman 
v.  Clark  (1857)  11  N.  J.  Eq.  306,  to  be 
a  proper  subject  for  specific  perform- 
ance, although  such  relief  was  denied  in 
that  case  upon  the  ground  that  it  did 
not  sufficiently  appear  that  the  com- 
plainant had  complied  with  his  obliga- 
tions. 

In  Consolidated  Fuel  Co.  v.  St.  Louis 
Southwestern  R.  Co.  (1918)  —CCA, 
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-,  250  Fed.  395,  holding  that  a  railroad 
company   was    not   entitled   to   specific 
performance  of  a  contract  by  defend- 
ant to  furnish  it  with  a  large  amount 
of  coal,  the  complaint  alleged  that  suit- 
able coal   could    only    be    obtained    by 
plaintiff   at   a   large   advance   over   the 
contract  price;  and  there  was  no  allega- 
tion that  the  defendant  was  insolvent, 
though  it  was  alleged  that  it  was  doubt- 
ful if  it  or  any  similar  company  could 
respond  in  damages  so  as  to  compensate 
the  plaintiff  for  the  amount  of  injury 
it  would   suffer,   or   anything   like   the 
amount,  from  a  breach  of  the  contract. 
Referring  to  the  allegations  of  the  com- 
plaint  in  regard   to   the   damages  that 
would  result  to  the  people  and  to  the 
company's  employees,  and  the  liability 
of  the    company   to    a   multiplicity   of 
suits  and  prosecutions,  if  it  was  unable 
to  operate  its  road  because  of  lack  of 
coal,  the  court  observed  that  those  al- 
legations   presented    a    contingency    so 
remote  and  impossible  as  to  be  neglig- 
ible, and  the  people  referred  to  are  not 
complaining. 

|  IS.  —  raw  material;  craps. 

In  some  instances  the  fact  that  the 

subject  of  the  contract  was  raw  material 

to  be  supplied  to  a  manufacturer,   in 

connection  with  the  fact  that  another 

supply   was  not  readily  available,  has 

been  regarded  as  a  sufficient  ground  for 

taking  the  contract  out  of  the  general 

rule  that  specific  performance  will  not 

be  granted  of  contracts  in  relation  to 

personalty.     The  results  in  these  eases 

depend  upon  so  many  factors  that  it  is 

impossible    to    deduce   from   them    any 

general  rule  in  regard  to  contracts  of 

this  kind* 

It  is  well  settled  that,  when  chattels 
are  such  that  they  are  not  obtainable  in 
the  market,  and  can  be  obtained  only  at 
great  expense  and  inconvenience,  and 
the  failure  to  obtain  them  causes  a  loss 
which  cannot  be  adequately  compen- 
sated in  an  action  at  law,  a  court  of 
equity  will  decree  specific  performance. 
Texaa  Co.  v.  Central  Fuel  Oil  Co.  (1912) 
114  C.  C.  A.  21,  194  Ted.  1,  enforcing 
specific  performance  of  a  contract  for 
the  delivery  of  the  product  of  oil  wells 
to  the  complainant,  which  required  the 
oil  for  its  refineries.  The  court  men- 
tioned, as  specific  reasons  for  the  spe- 
cific performance  in  this  case,  the  in- 
solvency of  the  defendant  and  the  fugi- 
tive nature  of  oil,  rendering  the  dam- 
ages    speculative    and    uncertain    and 
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without    any    possibility    of    sufficient 
legal  proof. 

In  Equitable  Gaslight  Co.  v.  Balti- 
more Coal  Tar  &  Mfg.  Co.  (1884)  63 
Md.  285,  sustaining  an  injunction  to  re- 
strain the  defendant  from  selling  coal 
tar  to  other  persons,  it  having  con- 
tracted to  sell  the  entire  amount  pro- 
duced by  it  to  the  plaintiff,  the  court 
said  that  it  was  settled  that  a  court  of 
equity  would  not  interfere  by  injunction 
to  restrain  the  breach  of  a  contract  for 
the  sale  and  delivery  of  chattels  which 
it  could  not  specifically  enforce,  and 
then  proceeded  to  hold  that  the  contract 
was  a  proper  subject  for  specific  per- 
formance in  view  of  the  fact  that  the 
product  was  indispensable  to  the  busi- 
ness of  the  plaintiff,  and  that  the  latter 
could  not  otherwise  obtain  a  supply  in 
the  city,  and,  if  the  defendant  were  per- 
mitted to  withhold  the  supply,  the 
plaintiff  would  be  subjected  to  great  ad- 
ditional expense  and  labor  in  procuring 
the  material  from  distant  cities. 

Specific  performance  will  be  granted 
at  the  instance  of  the  complainant, 
which  conducts  a  canning  factory,  to 
enforce  contracts  for  the  sale  to  it  of 
tomatoes  grown  on  certain  lands,  in  view 
of  the  difficulty  and  uncertainty  of  pro- 
curing from  other  sources  the  tomatoes 
necessary  to  secure  the  successful  opera- 
tion of  the  plant.  Curtis  Bros.  Co.  v. 
Catts  (1907)  72  N.  J.  Eq.  881,  66  Atl. 
936. 

In  Vail  v.  Osburn  (1896)  174  Pa.  580, 
34  Atl.  315,  it  was  held  that  specific 
performance  would  be  granted  of  a 
contract  to  cut,  peel,  and  deliver  at  the 
complainants'  tannery  all  the  hemlock 
bark  from  certain  lands,  the  court  ob- 
serving that  it  is  reasonable  to  suppose 
that  complainants  purchased  the  bark 
by  reason  of  its  proximity  to  their 
plant,  it  being  questionable  whether 
they  could  go  into  the  market  and  pur- 
chase bark  as  an  ordinary  article  of 
merchandise. 

In  Kirksey  v.  Fike  (1855)  27  Ala, 
383,  62  Am.  Dee.  768,  specific  perform- 
ance  was  granted  of  an  award  between 
copartners  operating  a  tannery,  by  the 
terms  of  which  partnership  accounts, 
leather  and  skins  on  hand,  and  the  use 
of  vats  were  to  be  equally  divided  be- 
tween the  parties,  it  being  fair  to  pre- 
sume that  the  award  contemplated  the 
complainant's  tanning  the  skins  and 
selling  the  leather. 

Upon  the  ground  that  the  remedy  at 
law  was  adequate,  specific  performance 
was  denied  of  a  contract  by  which  the 
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defendant,  in  consideration  of  the  con- 
ditional purchase  of  a  beet  pulp  dryer, 
was  to  deliver  dried  pulp  to  the  com- 
plainant at  a  certain  price  per  ton  until 
the  dryer  was  paid  for,  and  for  a  period 
of  years,  it  not  being  claimed  that  dried 
pulp  could  not  be  obtained  on  the 
market,  or  that  defendant  was  pre- 
vented from  keeping  its  contracts  to 
supply  others.  Apparently,  in  answer 
to  a  contention  based  on  the  fact  that 
the  complainant  had  made  contracts 
with  others  for  the  sale  of  the  pulp,  the 
court  observed  that  the  loss  of  antici- 
pated profits  is  a  proper  element  of 
damages  for  breach  of  contract.  Sugar 
Beets  Product  Co.  v.  Lyons  Beet  Sugar 
Refin.  Co.  (1908)  161  Ted.  215. 

In  Javierre  v.  Central  Altagracia 
(1909)  217  U.  S.  502,  54  L.  ed.  859,  30 
Sup.  Ct.  Rep.  598,  the  majority  were  of 
the  opinion  that  injunctive  relief  should 
not  be  granted  against  the  disposal  of 
sugar  cane  elsewhere  than  at  the  sugar 
factory  designated  in  a  contract  with 
the  growers,  as  a  suit  for  damages  would 
afford  adequate  relief.  Mr.  Justice 
Holmes,  who  was  of  the  opinion  that  an 
injunction  was  proper,  nevertheless  ob- 
served that  there  was  a  certain  anomaly 
in  granting  the  halfway  relief  of  an  in- 
junction in  view  of  the  fact  that  the 
court  would  not  undertake  to  decree 
specific  performance,  and  to  require  and 
to  supervise  the  raising  of  the  crop  and 
the  grinding  of  the  sugar  for  even  the 
remaining  period  of  the  decree. 

In  St.  Regis  Paper  Co.  v.  Santa  Clara 
Lumber  Co.  (1903)  173  N.  Y.  149,  66 
N.  E.  967,  reversing  (1901)  66  App.  Div. 
617,  73  N.  Y.  Supp.  1146,  a  suit  for  the 
specific  performance  and  enforcement 
of  the  negative  covenants  of  a  contract 
for  the  sale  and  delivery  by  defendant 
to  the  plaintiff  of  1,200  cords  of  pulp 
wood  a  year  to  be  taken  from  certain 
identified  real  property  for  a  period  of 
ten  years,  the  court  said  that  the  con- 
tention of  defendant's  counsel  that  the 
contract  involved  a  mere  sale  of  chat- 
tels was  erroneous,  in  view  of  the  iden- 
tification of  the  tract  from  which  the 
pulp  was  to  be  taken  and  other  pro- 
visions of  the  contract.  The  court 
called  attention  to  some  considerations 
which  tended  to  show  that  an  action  at 
law  for  damages  would  be  an  adequate 
remedy,  but  the  facts  were  not  such  as 
to  call  upon  it  to  pass  upon  the  question 
whether  the  plaintiff  should  be  granted 
specific  performance  of  the  contract  as 
a  whole,  as  well  as  the  enforcement  of 
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the  negative  covenants  with  respect  to 
sale  to  other  persons. 

A  contract  for  the  sale  of  a  certain 
number  of  bales  of  hops  to  be  grown 
and  produced  by  defendant  for  a  period 
of  five  years  will  be  specifically  enforced 
as  to  a  crop  actually  produced,  at  the 
instance  of  the  purchaser,  it  appearing 
that  defendant  was  insolvent  (though 
insolvency  alone  is  not  sufficient  ground 
for  specific  performance),  and  that  the 
complainant  had  made  advances  pur- 
suant to  the  contract,  and  had  surren- 
dered a  note  of  defendant's.  Livesley 
v.  Johnston  (1904)  45  Or.  30,  65  L.R.A. 
783,  106  Am.  St.  Rep.  647,  76  Pac.  13, 
946,  followed  in  Livesley  v.  Heise  (1904) 
45  Or.  148,  76  Pac.  952.  The  court  ob- 
served that  it  was  not  to  be  understood 
that  defendant  may  be  required  to  per- 
form the  labor  or  carry  on  the  project 
of  producing  crops. 

In  Donnell  v.  Bennett  (1883)  L.  R. 
22  Ch.  Div.  (Bug.)  835,  52  L.  J.  Ch. 
N.  S.  414,  48  L.  T.  N.  S.  68,  31  Week. 
Rep.  316,  granting  an  injunction  against 
the .  breach  of  a  negative  eovenant  not 
to  sell  to  other  persons  in  a  contract 
for  the  sale  to  plaintiff,  a  manure  manu- 
facturer of  all  parts  of  first  not  used  by 
defendant  in  his  business,  it  seems  to 
have  been  assumed  that  specific  per- 
formance would  not  lie  to  enforce  the 
affirmative  covenant  of  the  agreement; 
at  least,  it  was  held  that  an  injunction 
would  issue  regardless  of  whether  or 
not  specific  performance  could  be 
granted. 

§  10.  —manufacturer's  product. 

Attention  is  again  called  in  this  con- 
nection to  the  fact  that  the  note,  being 
limited  to  the  subject  of  the  remedy  by 
specific  performance,  is  not  concerned 
with  cases  which  turn  upon  the  validity 
or  invalidity  of  the  contract  involved. 
The  mutuality  of  an  accepted  proposi- 
tion to  furnish  such  material  as  one 
needs  in  his  business  is  discussed  in  the 
notes  to  Lima  Locomotive  &  Mach.  Co. 
v.  National  Steel  Castings  Co.  11  L.R.A. 
(N.S.)  713,  and  T.  B.  Walker  Mfg.  Co. 
v.  Swift  &  Co.  43  L.B.A.(N.S.)  730. 

Specific  performance  of  a  contract  to 
furnish  lumber  so  long  as  defendants 
should  operate  a  sawmill  was  denied  in 
Dorman  v.  McDonald  (1904)  47  Fb. 
252,  36  So.  52,  the  court  observing  that 
nothing  was  alleged  to  take  the  case  oat 
of  the  general  rule  which  denies  specific 
performance  of  contracts  in  relation  to 
personal  property. 

A  contract  by  which  one  electric  com- 
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pany  agreed,  for  a  period  of  fifteen 
years,  to  purchase  from  the' other  all  the 
electrical  devices  of  a  certain  kind  which 
it  sold,  and  to  purchase  from  no  other 
source,  was  denied  specific  performance 
in  General  Electric  Co.  v.  Westinghouse 
Electric  &  Mfg.  Co.  (1906)  144  Fed.  468, 
for  the  reason  that,  equity  being  unable 
to  supervise  and  compel  performance  of 
the  contract  on  the  part  of  the  com- 
plainant, the  remedy  was  not  mutual, 
and  for  the  further  reason  that  the  con- 
tract, by  stipulating  the  damages  in  cer- 
tain events,  made  the  remedy  at  law 
adequate. 

A  contract  for  the  sale  of  whisky  to 
be  manufactured  by  a  -certain  distillery 
for  a  period  of  five  years  was  denied 
specific  performance  at  the  instance  of 
the  buyer,  in  Edelen  v.  Samuels  (1907) 
126  Ky.  295,  103  S.  W.  360,  upon  the 
ground  that  it  would  require  the  super- 
vision of  the  court,  and  the  further 
ground  that,  while  there  might  be  some 
difficulty  in  producing  the  evidence  to 
enable  the  jury  to  award  the  proper 
amount  of  damages,  that  could  be  over- 
come by  diligence  and  care,  and  that  the 
action  at  law  for  breach  of  the  contract 
could  not  therefore  be  regarded  as  in- 
adequate. 

In  A.  G.  Lehman  Co.  v.  Island  City 
Pickle  Co.  (1913)  208  Fed.  1014,  refus- 
ing specific  performance  at  the  instance 
of  the  purchaser,  of  a  contract  with  the 
manufacturer  for  a  supply  of  sauer- 
kraut, the  court,  in  reply  to  the  plain- 
tiff's contention  that  the  contract  was 
for  the  purchase  of  the  specific  kraut 
manufactured  by  the  defendant,  said 
that,  where  a  sale  of  goods  is  made  by  a 
manufacturer  or  producer,  unless  it  is 
especially  agreed  that  they  shall  be  of 
the  seller's  manufacture  or  production, 
it  will  be  sufficient  compliance  with  his 
contract  if  he  delivers  goods  of  the 
proper  quality  manufactured  or  pro- 
duced by  others.  The  further  conten- 
tion of  the  plaintiff  that  it  was  practi- 
cally impossible  to  obtain  kraut  of  like 
quality  elsewhere  was  held  not  to  be 
well  based  in  fact. 

Specific  performance  is  discretionary 
with  the  court,  and  should  not  be 
granted  to  enforce  a  contract  to  pur- 
chase personal  property  simply  because 
the  damages  are  uncertain  or  contingent. 
Clarke  v.  Borough  Asphalt  Co.  (1916) 
93  Misc.  662,  157  N.  Y.  Supp.  581,  deny- 
ing specific  performance,  at  the  instance 
of  the  seller,  of  an  agreement  by  the  de- 
fendant to  purchase  all  its  cement  from 
the  plaintiff.    Laches  was  held  to  be  a 
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further  reason  for  refusing  the  relief. 
But  see  American  Smelting  &  Ref .  Co. 
v.  Bunker  Hill  &  S.  Min.  &  Concentra- 
ting Co.  supra,  §  17. 

|  20.  —  interest  in  mining  claim. 

Specific  performance  may  be  granted 
at  the  instance  of  the  purchaser,  of  an 
executory  contract  for  the  purchase  and 
sale  of  a  mining  claim.  Gilpin  County 
Min.  Co.  v.  Drake  (1885)  8  Oolo.  586, 
9  Pac.  787. 

Specific  performance  was  granted  in 
Hexter  v.  Pearce  [1900]  1  Ch.  (Eng.) 
341,  69  L.  J.  Ch.  N.  S.  146,  48  Week. 
Rep.  330,  82  L.  T.  N.  S.  109,  16  Times 
L.  R.  94,  21  Mor.  Min.  Rep.  143,  of  an 
agreement  for  a  lease  of  an  undivided 
moiety  of  mineral  property.  It  does  not 
appear  whether  this  interest  was  treated 
as  an  interest  in  real  property  or  as  an 
interest  in  personal  property.  The  dis- 
cussion involved  the  power  to  grant  spe- 
cific performance  where  the  agreement 
related  only  to  a  moiety  of  the  property. 

Grubstake  contracts  with  reference  to 
the  location  of  mines  will  be  specifically 
enforced.  Meylette  v.  Brennan  (1894) 
20  Oolo.  242,  38  Pac.  75. 

The  reason  for  the  refusal  in  Ciena  v. 
Mallory  (1898)  84  Fed.  851,  19  Mor. 
Min.  Rep.  227,  to  enforce  specific  per- 
formance of  an  alleged  grubstake  con- 
tract, was  the  failure  to  meet  the  re- 
quirement of  equity  as  to  the  establish* 
ment  of  a  clear  and  definite  contract. 

|  91.  —  tUle  papers. 

As  to  replevin  to  recover  deed  of  real 
property,  see  the  note  to  Campbell  v. 
Brooks,  20  L.R.A.(N.S.)  507. 

A  court  of  equity  has  jurisdiction  to 
decree  the  specific  delivery  of  title  pa- 
pers to  heirs  at  law,  devisees,  and  other 
persons  properly  entitled  to  the  custody 
and  possession  of  the  title  deeds  of 
their  respective  estates,  where  they  are 
wrongfully  detained  or  withheld  from 
them.  This  is  an  old  and  well-settled 
head  of  equity  jurisdiction.  Kelly  v. 
Lehigh  Min.  &  Mfg.  Co.  (1900)  98  Va. 
405,  81  Am.  St.  Rep.  736,  36  S.  E.  511. 

In  Pattison  v.  Skillman  (1881)  34 
N.  J.  Eq.  344,  it  was  held  that  a  bill  in 
equity  would  lie  to  recover  possession 
of  documents  relating  to  the  complain- 
ant's right  to  heirship  of  a  foreign  es- 
tate, which  documents  defendant  had 
received  under  an  agreement  to  return 
them  to  the  complainant. 

A  case  where  a  deed  has  been  deliv- 
ered in  escrow  upon  a  condition  which 
has  been  fulfilled  is  one  which  especially 
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justifies  and  calls  for  the  exercise  of  the 
jurisdiction  of  equity,  since  the  with- 
holding of  the  deed  interferes  with,  and 
probably  prevents,  the  vesting  of  the 
legal  title.  Stanton  v.  Miller  (1873)  65 
Barb.  (N.  Y.)  58,  reversed  on  the  merits 
in  (1874)  58  N.  Y.  192;  Baum's  Appeal 
(1886)  113  Pa.  58,  4  Atl.  461. 

But  specific  performance  of  an  agree- 
ment of  an  insurance  company  to  de- 
liver paid-up  policies  in  the  event  of  de- 
fault in  the  payment  of  premiums  was 
denied  in  Nestel  v.  Knickerbocker  L. 
Ins.  Co.  (1877)  12  Phila.  (Pa.)  477, 
upon  the  ground  that  there  was  an  ade- 
quate remedy  in  an  action  at  law  for 
damages. 

§  22.  —  sale  of  practice. 

Specific  performance,  sought  by  the 
vendor,  of  an  agreement  to  purchase  the 
business  of  an  attorney,  was  denied  in 
Bozon  v.  Farlow  (1816)  1  Meriv.  459, 
35  Eng.  Reprint,  742,  on  the  ground  that 
there  were  no  means  by  which  a  court 
of  equity  could  effectively  enforce  the 
performance  of  the  contract  on  the  part 
of  the  complainant. 

Quaere,  in  May  v.  Thomson  (1792) 
L.  R.  20  Ch.  Div.  (Eng.)  705,  51  L.  J. 
Ch.  N.  S.  917,  47  L.  T.  N.  S.  295, 
whether  specific  performance  would  lie 
at  the  instance  of  the  vendor  to  enforce 
a  contract  for  the  sale  of  a  medical 
practice,  the  case  being  decided  against 
the  plaintiff  on  other  grounds. 

The  question  of  the  validity  or  in- 
validity of  the  contract  is,  of  course, 
beyond  the  scope  of  this  note,  as  is  also 
the  right  to  an  injunction  to  restrain 
the  breach  of  a  covenant  not  to  engage 
in  the  practice  of  a  trade  or  profession, 
although  that  is  sometimes  treated  as  a 
negative  form   of  specific  performance. 

§  23.  —  interest  in  partnership. 
•The  refusal  in  Clark  v.  Truitt  (1899) 
183  111.  239,  55  N.  E.  683,  to  enforce  at 
the  instance  of  the  purchaser  the  specific 
performance  of  a  contract  for  the  sale 
of  a  one-half  interest  in  the  plant  and 
business  of  a  newspaper,  was  referred  to 
the  rule  that  performance  of  a  contract 
to  form  a  partnership  will  not  be  specif- 
ically enforced.  That  rule  is,  of  course, 
beyond  the  scope  of  this  note. 

An  agreement  by  one  partner  for  the 
purchase  of  the  other  partner's  interest 
is  in  a  proper  case  one  of  which  specific 
performance  may  be  decreed,  but  spe- 
cific performance  will  not  be  granted 
where  the  contract  is  vague  and  indefi- 
nite as  to  whether  the  liabilities  are  to 
be  assumed  or  divided.    Mitchell  v.  Al- 
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berta  Steam  Laundry  (1914)  —  Alberta, 
— ,  16  D.  L.  R.  846. 

A  contract  by  the  administrator  of  a 
deceased  partner  to  sell  his  interest  to 
the  surviving  partners  will  be  specific- 
ally enforced  at  the  instance  of  the  lat- 
ter, such  interest  being  of  peculiar  and 
special  value  to  them  as  it  would  enable 
them  to  continue  without  interruption 
the  business,  to  which  they  had  contrib- 
uted most  of  the  capital.  Ralston  v. 
Ihmsen  (1903)  204  Pa.  588,  54  Atl.  365. 

In  Burke  v.  Parke  (1872)  5  W.  Va. 
122,  the  court,  after  declaring  that  a 
court  of  equity  will  enforce  specific  per- 
formance of  an  award  when  the  thing 
ordered  by  the  award  to  be  done  is  such 
as  a  court  of  equity  would  specifically 
enforce  if  it  had  been  agreed  upon  by 
the  parties  themselves,  stated  the  gen- 
eral rule  that  a  court  of  equity  will  not 
grant  specific  performance  of  agreements 
respecting  chattels,  where  compensation 
in  damages  furnishes  a  complete  and 
satisfactory  remedy;  and  held  that  spe- 
cific performance  would  not  be  granted 
of  an  award  which  decided  that  one  of 
the  members  of  a  firm  should  take  the 
partnership  effects  and  pay  the  partner- 
ship liabilities,  and  that  the  residue  of 
the  effects  should  be  divided  between  the 
parties,  and  directed  that  the  former 
should  execute  an  obligation  with  suffi- 
cient security  for  the  payment  of  the 
liabilities,  there  being  no  allegation  that 
he  was  insolvent  or  was  likely  to  be- 
come so. 

§  24.  —  interest  in  estate. 

An  ante-nuptial  contract  to  relinquish 
a  distributive  share  of  the  intended  hus- 
band 's  estate  will  be  enforced  in  equity 
if  entered  into  understanding!^,  for 
an  adequate  consideration,  and  without 
fraud  or  misrepresentation  on  his  part 
Tarbell  v.  Tarbell  (1865)  10  Allen 
(Mass.)  278. 

Specific  performance  of  an  agreement 
to  assign  the  defendant's  interest  in  an 
estate  to  complainant  was  denied  in 
Parker  v.  Cox  (1910)  —  N.  J.  Eq.  — > 
77  Atl.  792,  on  the  ground  that  he  had 
an  adequate  remedy  at  law. 

%  25.  —securities;  bonds;  debts; 
choses  in  action. 

As  to  specific  performance  of  a  con- 
tract to  give  security,  see  the  note  to 
Brown  v.  Van  Winkle  Gin  &  Mach. 
Works,  6  L.R.A.(N.S.)  585. 

As  in  other  cases,  the  question  whether 
or  not  the  remedy  at  law  would  be  ade- 
quate is  the  criterion  of  the  question 
whether  or  not  contracts  involving  the 
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class  of  personal  property  indicated  in 
the  heading  may  be  specifically  enforced. 
The  application  of  this  criterion  in  case 
of  contracts  for  the  sale  of  stock  in  pri- 
vate corporations  is  shown  at  length  in 
the  notes  to  Ryan  v.  MeLane,  50  L.R.A. 
501;  Hogg  v.  McGuffin,  31  L.R.A.(N.S.) 
491;   and   Morgan    v.    Bartlett,   L.R.A. 
1915D,  300.    Ordinarily,  if,  as  in  the  case 
of  government  or  municipal  securities, 
the  securities  or  obligations  have  a  mar- 
ket value  and  are  readily  obtainable  in 
the  market,  specific  performance  will  not 
lie.    And,  speaking  generally,  any  defi- 
nite means  of  determining  the  pecuniary 
damages  from  the  break  of  the  contract 
will  exclude  the  remedy  of  specific  per- 
formance, unless  the  plaintiff  has  some 
legitimate  object  to  promote  to  which  the 
possession  or  ownership  of  the  securities 
or  obligations  in  specie  is  necessary. 

A  covenant  for  delivery  of  government 
bonds  will  not  be  specifically  enforced. 
Ross  v.  Union  P.  R.  Co.  (1863)  Woolw. 
26,  Fed.  Cas.  No.  12,080. 

A  contract  for  the  sale  and  delivery  of 
certain  bonds  of  a  solvent  city  is  not 
such  a  contract  as  a  court  of  equity  will 
specifically  enforce,  for  the  damages 
which  may  be  recovered  in  an  action  at 
law  for  nondelivery  will  compensate  for 
the  breach.  Rollins' Invest.  Co.  v.  George 
(1891)  48  Fed.  776. 

Specific  performance  of  a  contract  for 
the  sale  of  county  scrip  was  denied  in 
Cooper  v.  Roland  (1910)  95  Ark.  669, 
130  S.  W.  569. 

An  agreement  for  the  delivery  of  gov- 
ernment securities  will  not  be  specifically 
enforced,  but  the  party  is  held  to  his 
action  for  damages,  since  with  govern- 
ment securities  the  amount  is  so  large 
that  they  can  always  be  purchased  in  the 
market  and  their  value  is  comparatively 
stable.  Mossman  v.  Schulter  (1876)  6 
Ohio  Dec.  Reprint,  404,  5  Am.  L.  Rec. 
425. 

Ordinary  inconvenience  in  an  action 
at  law  in  showing  the  value  of  munici- 
pal bonds  in  the  principal  markets  of  the 
world  is  not  sufficient  reason  for  grant- 
ing specific  performance  of  a  contract  in 
relation  thereto.  Rollins  Invest.  Co.  v. 
George  (Fed.)  supra. 

The  general  rule  that  specific  perform- 
ance will  not  be  enforced  of  an  agree- 
ment for  the  transfer  of  stock,  because 
damages  are  sufficient  satisfaction,  ap- 
plies more  particularly  to  public  stocks 
such  as  are  commonly  bought  and  sold  in 
the  market.  The  Treasurer  v.  Commer- 
cial Coal  Min.  Co.  (1863)  23  OaL  393, 
13  Mox.  Min.  Rep.  360.    The  case,  how- 
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ever,  did  not  involve  public  stocks,  but 
stocks  in  a  mining  corporation,  and  it 
was  held  that  specific  performance  was 
proper  in  view  of  the  fluctuating  charac- 
ter of  the  stock. 

In  Sunbury  &  E.  R.  Co.  v.  Cooper 
(1869)  33  Pa.  278,  holding  that  specific 
performance  will  not  be  granted  at  the 
instance  of  the  seller  of  a  contract  for 
the  sale  of  railroad  bonds,  the  court 
said  that  it  saw  no  reason  why  the  dam- 
ages that  are  recoverable  in  the  common- 
law  form  are  not  an  adequate  redress  for 
the  breach  of  the  contract.  There  was, 
however,  another  ground  for  the  decision 
in  that  the  original  jurisdiction  of  the 
supreme  court  was  invoked,  whereas  the 
case  was  required  by  law  to  pass  through 
a  nisi  prius  court. 

Specific  performance,  sought  by  the 
I  purchaser,  of  an  agreement  to  sell  par- 
ticipating subscription  rights  in  an  un- 
derwriting syndicate,  was  denied  in  Gil- 
bert v.  Bunnell  (1904)  92  App.  Div.  284, 
86  N.  Y.  Supp.  1123,  on  the  ground  that 
such  rights  were  the  subject  of  purchase 
and  sale  on  the  market  and  that  the  dam- 
ages were  ascertainable,  rendering  an 
action  at  law  an  adequate  remedy. 

But  specific  performance  may  be 
granted  of  the  provisions  of  a  contract 
to  transfer  the  stock  and  bonds  of  a  cor- 
poration, where,  owing  to  the  financial 
condition  of  the  corporation,  they  have 
no  market  value.  Ames  v.  Witbeck 
(1899)  179  I1L  458,  53  N.  E.  963. 

And  the  legitimate  advantage  which 
would  accrue  to  complainant  from  the 
possession  of  specific  securities  con- 
tracted for,  and  the  consequent  inability 
to  determine  the  proper  measure  of  dam- 
ages for  failure  to  perform  the  contract, 
was  held  in  O'Donncll  v.  Chamberlin 
(1906)  36  Colo.  395,  91  Pac.  39,  10  Ann. 
Cas.  931,  to  be  sufficient  reason  for  the 
specific  performance  of  a  contract  for 
the  sale  of  such  securities. 

A  bill  will  lie  at  the  instance  of  the 
holder  of  scrip  receipts  for  the  specific 
performance  of  a  contract  to  issue  stock 
of  a  foreign  government  in  exchange  for 
the  scrip,  because  a  court  of  law  cannot 
give  the  property,  but  can  give  only  a 
remedy  in  damages,  the  beneficial  effect 
of  which  must  depend  upon  the  personal 
responsibility  of  the  party.  Doloret  v. 
Rothschild  (1824)  1  Sim.  &  Stu.  590,  57 
Bug.  Reprint,  233,  2  L.  J.  Ch.  125,  24  Re- 
vised Rep.  243.  The  court  assigned  as 
an  additional  reason  for  the  relief  that 
the  plaintiff,  not  being  the  original  holder 
of  the   scrip,   but   merely   the   bearer, 
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might  not  be  able  to  maintain  any  action 
at  law  upon  the  contract. 

In  Baldwin  v.  Com.  (1875)  11  Bush 
(Ky.)  417,  specific  performance  was 
granted  of  a  contract  by  the  commis- 
sioners of  a  sinking  fund  to  sell  turnpike 
stock  belonging  to  the  city.  The  discus- 
sion, however,  was  as  to  the  merits,  and 
not  as  to  the  propriety  of  the  remedy. 

In  Cincinnati  &  C.  R.  Co.  v.  Washburn 
(1865)  25  Ind.  259,  refusing  specific  per- 
formance of  a  contract  to  deliver  freight 
bonds  and  corporate  and  capital  stock  in 
consideration  of  a  right  of  way,  the  court 
observed  that  plaintiff  founded  his  claim 
upon  the  insolvency  of  the  defendant, 
but  said  that  that  was  a  novel  proposi- 
tion and  the  court  was  not  prepared  to 
assent  to  it. 

In  Clarke  v.  White  (1808)  12  Pet. 
(17.  S.)  178,  9  L.  ed.  1046,  it  was  held 
that  a  prayer  for  the  delivery  of  notes 
to  which  plaintiff  was  entitled  under  an 
agreement  did  not  come  under  the  head 
of  specific  performance,  nor  within  the 
rule  that  specific  performance  will  not 
be  granted  of  contracts  in  relation  to 
personal  property. 

Specific  performance  will  be  granted 
of  a  contract  for  the  purchase  of  a  debt, 
it  being  within  the  exception  to  the  rule 
that  courts  of  equity  will  not  compel 
specific  performance  of  contracts  for  the 
sale  of  personal  chattels.  Wright  v. 
Bell  (1818)  5  Price,  325,  146  Eng.  Re- 
print, 622.  Relief  was  granted  in  this 
instance  at  the  request  of  the  vendors. 

Specific  performance  may  be  granted 
of  an  agreement  to  deliver  to  the  com- 
plainant notes  of  the  defendant  indorsed 
by  third  persons.  Fred  v.  Fred  (1901) 
—  N.  J.  Eq.  — ,  50  Atl.  776. 

A  court  of  equity  has  jurisdiction  at 
the  suit  of  the  vendor  to  enforce  a  con- 
tract for  the  sale  of  a  bond  and  mort- 
gage. Law  v.  Smith  (1904)  68  N.  J.  Eq. 
81,  59  Atl.  327.  The  court,  in  reply  to 
defendant's  contention  said  that  the 
remedy  by  suit  at  law  to  recover  the 
whole  purchase  price,  based  on  the  con- 
tract and  a  tender  of  conveyance,  is  the 
old  answer  set  up  to  any  suit  for  specific 
performance  in  equity  by  vendor  against 
vendee;  and  that  it  has  long  since  been 
abandoned.  It  further  rejected  the  con- 
tention of  the  defendant  that  the  remedy 
was  a  suit  to  recover  the  amount,  if 
any,  which  might  remain  due  after  com- 
plainant had  exhausted  his  remedy  on 
the  mortgage  by  foreclosure,  observing, 
among  other  things,  that  there  was  some 
doubt  whether  the  enforcement  of  the 
mortgage  would  not  be  a  waiver  of  all 
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rights  against  the  defendant  under  the 
contract. 

In  Adderley  v.  Dixon  (1824)  1  Sim.  & 
Stu.  607,  57  Eng.  Reprint,  239,  2LJ. 
Ch.  103,  24  Revised  Rep.  254,  specific 
performance  was  decreed  at  the  suit  of 
the  vendor  of  a  contract  for  the  sale  of 
debts  proved  under  commissions  of  bank- 
ruptcy. The  court  remarked  that  it  was 
true  that  the  present  bill  was  not  filed 
by  the  purchaser,  but  by  the  vendor,  who 
sought,  not  the  uncertain  dividends,  but 
the  certain  sum  to  be  paid  for  them,  but 
that  it  had  been  settled  by  repeated  deci- 
sions that  the  remedy  in  equity  must  be 
mutual,  and  that,  where  a  bill  will  lie 
for  the  purchaser,  it  will  also  lie  for  the 
vendor. 

In  Cutting  v.  Dana  (1874)  25  N.  J. 
Eq.  265,  it  was  held  that  specific  per- 
formance would  lie  by  the  purchaser  for 
the  enforcement  of  a  contract  by  de- 
fendant to  assign  to  him  certain  claims 
against  a  firm,  for  the  reasons  that,  the 
financial  condition  of  the  firm  being  un- 
certain, the  damages  must  be  uncertain, 
and  that  it  was  the  understanding  that 
as  soon  as  the  contract  was  carried  out 
the  complainant  would  become  a  member 
of  the  firm,  and  he  would  be  prejudiced 
in  his  business  and  interest  therein  if  an 
execution  should  be  levied  on  the  inter- 
est of  the  other  partner. 

In  Gottschalk  v.  Stein  (1888)  69  Md. 
51, 13  Atl.  625,  it  was  held  that  the  pur- 
chaser was  entitled  to  specific  perform- 
ance of  a  contract  for  the  sale  of  notes 
of  an  insolvent  firm  for  less  than  their 
face  value,  upon  the  ground  that  the 
damages  recoverable  in  an  action  at  law 
would  be  uncertain  in  view  of  the  insol- 
vency of  the  firm.  An  additional  reason 
for  the  relief  existed  in  this  ease  because 
of  a  collateral  purpose  known  to  the  de- 
fendant to  be  subserved  by  complain- 
ant's ownership  of  the  notes. 

In  Phillips  v.  Berger  (1848)  2  Barb. 
(N.  T.)  608,  affirmed  in  (1850)  8  Barb. 
427,  it  was  held  that  specific  perform- 
ance would  be  granted  at  the  instance  of 
the  owner  of  a  judgment,  of  an  agree- 
ment by  the  defendant  whether  it  was 
to  be  regarded  as  one  for  the  purchase 
of  the  judgment  by  the  defendant,  or 
one  by  which  the  plaintiff  agreed  to  re- 
ceive security  for  less  than  the  amount 
of  his  claim,  and  discharge  it.  The  deci- 
sion rested  in  part  on  the  fact  that  spe- 
cific performance  would  have  lain  against 
the  plaintiff,  and  that  the  remedy  should 
be  mutual. 

Specific  performance  of  a  contract  for 
the  transfer  of  a  note  and  mortgage  was 
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denied  in  Dilburn  v.  Youngblood  (1888) 
85  Ala.  449,  5  So.  175,  the  bill  not  alleg- 
ing the  insolvency  of  the  defendant,  nor 
showing  any  injury  which  could  not  be 
compensated  in  damages  in  a  suit  at  law 
for  breach  of  the  contract. 

In  Madison  v.  Chinn  (1830)  3  J.  J. 
Marsh.  (Ky.)  230,  specific  performance 
of  a  contract  by  defendant  to  transfer 
the  notes  and  bonds  of  a  third  person  to 
plaintiff  .was  denied. 

In  Spotts  v.  Eisenhauer  (1906)  31  Pa. 
Super.  Ct.  89,  specific  performance, 
sought  by  the  vendor,  of  a  contract  to 
pay  $900  for  a  worthless  judgment,  was 
denied  by  virtue  of  the  general  principle 
that,  however  plain  the  right  at  law,  if 
a  specific  performance  would  for  any 
reason  cause  a  result  harsh,  inequitable, 
and  against  good  conscience,  the  court 
should  refuse  such  a  decree  and  leave 
the  parties  to  their  remedies  at  law.  The 
court  said  that  there  could  be  no  ques- 
tion but  that  the  consideration  was  suffi- 
cient to  support  the  contract  as  a  binding 
obligation  in  a  court  of  law. 

In  Tuttle  v.  Moore  (1871)  16  Minn. 
123,  Gil.  112,  specific  performance  of  an 
agreement  by  the  defendant  to  cancel 
and  surrender  to  the  plaintiff  certain 
notes  made  by  the  latter  was  enforced, 
•notwithstanding  the  defendant's  conten- 
tion that  the  notes  were  overdue  and  in 
the  hands  of  the  original  payee  (defend- 
ant) so  that  they  could  not  be  used  or 
transferred  to  prejudice  plaintiff's  de- 
fense. In  reply  to  this  objection  the 
court  observed  that,  if  an  action  were 
brought  upon  the  notes,  plaintiff  might 
be  prevented  from  making  a  successful 
defense  in  consequence  of  the  lapse  of 
time,  the  death,  removal,  or  forgetful- 
ness  of  witnesses,  the  loss  of  documen- 
tary evidence,  and  by  other  contingencies 
not  in  his  control ;  and  that  there  was  no 
good  reason  why  the  plaintiff  should  be 
subjected  to  the  risk,  nor  any  injustice 
in  compelling  the  defendant  to  do  what 
he  had  agreed  to  do. 

A  bill  in  the  nature  of  a  bill  for  spe- 
cific performance  will  lie  to  compel  the 
maker  of  a  note  who  obtained  possession 
of  it  under  a  promise  to  return  it,  but 
destroyed  it,  to  execute  a  new  note.  Me- 
Mullen  v.  Vanzant  (1874)  73  HI.  190. 

Id  Western  R.  Co.  v.  Bayne  (1878) 
75  N.  Y.  1,  affirming  a  decree  requiring 
defendant  to  surrender  to  a  corpora- 
tion (plaintiff)  certain  bonds  payable  to 
bearer,  which  had  been  delivered  to  the 
defendant  as  the  plaintiff's  agent,  to  be 
delivered  in  a  certain  event  which  had 
not  happened;  or  if  a  surrender  could 
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not  be  made,  to  pay  the  value  thereof, 
the  court,  in  answer  to  defendant's  con- 
tention that  the  action  was  one  of  claim 
and  delivery,  which  would  not  lie  be- 
cause the  instruments,  while  unexecuted 
by  delivery,  had  no  value,  said  in  effect 
that  the  suit  was  one  in  equity  for  the 
surrender  of  inchoate  obligations  and 
for  damages  for  the  detention  of  them, 
or,  in  the  alternative,  for  the  value  of 
the  instruments. 

In  Pratt  v.  McCoy  (1911)  128  La.  570, 
54  So.  1012,  specific  performance  of  a 
contract  to  transfer  certificates  issued 
by  a  city  in  payment  for  paving  was 
denied  because  of  the  failure  of  the 
complainant  to  perform  his  contractual 
obligations  to  advance  money  to  enable 
the  defendant  to  carry  on  the  paving 
contract,  and  because  of  other  reasons 
not  distinctive  to  the  question  under  in- 
vestigation. 

§  26.  —  miscellaneous. 

That  the  subject  of  a  post-nuptial  con- 
tract between  husband  and  wife  is  per- 
sonal property  was  held  in  Andrews  v. 
Andrews  (1856)  28  Ala.  432,  not  to  mili- 
tate against  a  specific  performance,  since 
the  reason  why  a  court  of  chancery  does 
not  specifically  perform  contracts  in  re- 
lation to  personal  property  generally  is 
that  there  is  a  remedy  at  law  in  a  suit 
for  damages;  but  there  was  no  remedy 
at  law  for  the  contract  in  suit. 

Specific  performance  will  be  granted 
at  the  instance  of  the  purchaser,  of  a 
contract  to  supply  a  patented  article. 
Adams  v.  Messinger  (1888)  147  Mass. 
185,  9  Am.  St.  Rep.  679,  17  N.  E.  491. 

In  Witkowsky  v.  Affeld  (1918)  283  HL 
557,  119  N.  E.  630,  involving  a  contract 
between  the  surviving  member  of  a  firm 
of  insurance  underwriters  and  the  per- 
sons representing  the  interests  of  the 
deceased  member,  regarding  the  keeping 
and  use  of  underwriting  records,  it  was 
held,  in  effect,  that  the  fact  that  defend- 
ant could  put  an  end  to  the  contract 
by  giving  up  possession  of  the  records 
was  no  reason  why  specific  performance 
should  be  denied  so  long  as  he  was  keep- 
ing the  contract  alive  and  executing  it 
in  his  own  interests  in  such  a  way  as  to 
obtain  an  unfair  advantage  over  the 
other  party. 

Specific  performance  was  granted,  at 
the  instance  of  the  seller,  of  a  contract 
for  the  sale  of  chattels.  Gannon  v.  Toole 
(1895)  —  N.  J.  Eq.  — ,  32  Atl.  702  (the 
discussion  being  as  to  the  merits  and  as 
to  the  conditions  imposed). 

In  giving  effect  to  an  equitable  prin- 
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eiple  that  a  contract  for  valuable  con- 
sideration, by  which  it  is  agreed  to  make 
a  specific  transfer  of  property,  passes  at 
once  the  beneficial  interest,  provided  the 
contract  is  one  of  which  a  court  of  equity 
will  decree  specific  performance,  as  of 
land,  the  case  of  Holroyd  v.  Marshall 
(1861)  10  H.  L.  Cas.  191,  11  Eng.  Re- 
print, 999,  33  L.  J.  Ch.  N.  S.  193,  9  Jur. 
N.  S.  213,  7  L.  T.  N.  S.  172,  11  Week. 
Rep.  171,  10  Eng.  Rul.  Cas.  426,  held,  or 
at  least  assumed,  that  a  contract  to  give 
machinery  in  a  mill  would  be  a  subject 
for  specific  performance. 

In  Thorn  v.  Comrs.  (1863)  32  Beav. 
490,  55  Eng.  Reprint,  192,  specific  per- 
formance was  granted,  at  the  instance  of 
the  purchaser,  of  a  contract  for  the  sale 
of  the  stone  contained  in  the  old  West- 
minster bridge,  which  had  been  torn 
down  by  the  public  authorities.  The 
questions  discussed  related  to  the  merits, 
and  there  was  no  discussion  as  to  the 
propriety  of  the  remedy. 

In  Colorado  Land  &  Water  Co.  v. 
Adams  (1894)  5  Colo.  App.  190,  37  Pac. 
39,  granting  specific  performance  of  a 
contract  for  the  sale  of  a  water  right, 
the  complainants  having,  with  others,  in- 
curred great  expense  in  constructing  a 
ditch  to  supply  the  water,  and  fitted  the 
land  for  its  reception,  the  court  said  that 
the  old  rule  that  the  remedy  must  per- 
tain to  an  interest  in  realty  has  been  re- 
lazed,  and  modern  decision  decree  the 
performance  where  the  subject-matter  is 
purely  personal. 

Specific  performance  of  an  agreement 
to  supply  water  to  irrigate  land  will  be 
granted  at  the  instance  of  plaintiff,  who 
has  planted  a  crop  in  reliance  thereon, 
owing  to  the  difficulty  and  uncertainty 
as  to  damages  from  a  failure  of  the  crop. 
Bay  City  Irrig.  Co.  v.  Sweeney  (1904) 
—  Tex.  Civ.  App.  — ,  81  S.  W.  545. 

A  contract  for  the  sale  of  a  newspaper 
business,  printing  plant,  and  material 
used  in  the  business,  which  contemplated 
the  continuance  of  the  business,  may  be 
specifically  enforced  as  it  is  within  the 
exception  to  the  general  rule.  Brady  v. 
Yost  (1898)  6  Idaho,  273,  55  Pac.  542. 
The  exception  referred  to  is  no  more  spe- 
cific than  that  equity  will  decree  specific 
performance  of  a  contract  when  dam- 
ages at  law  will  not  afford  an  adequate 
remedy. 

It  was  held  in  Senter  v.  Davis  (1869) 
38  Cal.  450,  that  a  decree  of  specific  per- 
formance of  a  contract  for  the  sale  of  a 
newspaper  "route"  was  not  justified, 
there  being  no  evidence  to  show  that  the 
route  did  not  have  a  certain  and  fixed 
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value,  or  that  the  subject-matter  of  the 
contract  was  so  related  to  the  business 
plans  of  the  plaintiff  that  the  nonfulfil- 
ment  of  the  contract  might  result  in 
losses  exceeding  the  market  value  of  the 
route. 

The  rule  against  the  specific  perform- 
ance of  contracts  to  deliver  personal 
property  does  not  apply  to  a  contract  to 
furnish  stone  from  a  certain  quarry  for 
a  building,  where  the  stone  is  of  a  pecu- 
liar color  and  quality,  and  the  building 
has  been  partially  constructed  of  the 
stone  furnished.  St.  David's  v.  Wood 
(1893)  24  Or.  396,  41  Am.  St.  Rep.  860, 
34  Pac.  18. 

In  Ridenbaugh  v.  Thayer  (1905)  10 
Idaho,  662,  80  Pac.  229,  specific  perform- 
ance was  granted  of  a  contract  by  which 
the  defendant's  intestate  agreed  to  fur- 
nish the  plaintiff  2,500  cords  of  wood, 
the  plaintiff  having  made  advances  in 
excess  of  the  requirements  of  the  con- 
tract in  that  regard  for  carrying  on  the 
work,  and  it  appearing  that  the  estate 
was  insolvent,  and  that  the  administra- 
trix, when  part  of  the  wood  was  in  the 
river  ready  for  delivery,  informed  the 
plaintiff  that  unless  he  released  500  cords 
no  additional  wood  would  be  delivered. 

In  McKinley  Teleph.  Co.  v.  Cumber- 
land Teleph.  Co.  (1913)  152  Wis.  359, 
140  N.  W.  38,  specific  performance  was 
granted  of  a  contract  which,  inter  alia, 
gave  the  plaintiff  an  option  for  the 
purchase  of  defendant's  rural  lines,  not- 
withstanding the  objection  that  the  con- 
tract dealt  with  a  transfer  of  personalty 
and  with  personal  services,  and  hence 
was  not  specifically  enforceable.  The 
court  observed  that  to  ask  compensation 
for  repeated  and  continuous  refusals  of 
the  defendant  to  comply  with  the  speci- 
fied terms  of  the  contract  would  also  be 
impractical,  in  view  of  the  defendant's 
acceptance  of  the  benefits  of  other  terms 
of  the  contract.  The  objection  that  the 
contract  was  contrary  to  public  policy  as 
a  monopoly  was  held  under  the  circum- 
stances not  to  be  well  taken.  That  point, 
however,  is  not  within  the  scope  of  the 
note. 

In  Hughes  v.  Piedmont  &  A.  L.  Ins. 
Co.  (1875)  55  Ga.  Ill,  it  was  held  that 
the  complainant  in  a  bill  for  specific 
performance  was  entitled  to  a  paid-up 
policy  of  a  certain  amount  under  the 
terms  of  his  contract.  The  question  in 
this  case,  however,  was  whether  the  com- 
plainant had  become  entitled  to  the 
policy  under  the  terms  of  the  contract, 
and  there  was  no  question  as  to  the 
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propriety  of  the  remedy  of  specific  per- 
formance. 

la  Palmer  v.  Graham  (1850)  1  Pars. 
SeL  Eq.  Cas.  (Pa,)  476,  the  court  de- 
clared that  an  agreement  by  the  pur- 
chaser of  a  peddler's  route,  in  the  event 
of  his  failure  to  make  the  contemplated 
payments,  to  return  the  tangible  prop- 
erty and  the  list  of  customers,  was  a 
proper  subject  for  specific  performance 
as  regards  the  list  of  customers.  The 
actual  decree  in  this  case,  however,  en- 
joined the  defendant  from  continuing  to 
sell  to  the  customers  on  the  list. 

Wagons  on  which  plaintiff's  initials 
are  marked,  and  which  are  essential  for 
the  carrying  on  of  his  business,  fall 
within  the  classification  of  personalty 
having  a  special  or  peculiar  value,  which 
is  a  ground  of  equitable  intervention  by 
injunction  in  case  of  wrongful  interfer- 
ence with  the  owner's  right  or  posses- 
sion. North  v.  Great  Northern  R.  Co. 
(1860)  2  Giff.  64,  66  Eng.  Reprint,  28, 
29  L.  J.  Ch.  N.  S.  301,  6  Jur.  N.  S.  244, 
1 L.  T.  N.  S.  510. 

That  land  is  owned  by  a  partnership 
does  not  give  it  the  character  of  per- 
sonalty as  regards  a  suit  by  a  third 
person  against  the  partnership  for  the 
specific  performance  of  an  agreement  to 
convey  the  property,  for  the  purposes 
of  the  general  rule  that  specific  perform- 
ance will  not  be  granted  of  contracts  in 
relation  to  personalty,  although  for  many 
purposes  real  estate  owned  by  a  partner- 
ship is  treated  as  personalty.  Western 
Securities  Co.  v.  Atlee  (1915)  168  Iowa, 
650, 151  N.  W.  56. 

In  Quarton  v.  American  Law  Book  Co. 
(1909)  143  Iowa,  517,  32  L.R.A.(N.S.)  1, 
121  N.  W.  1009,  a  suit  by  the  assignee  of 
the  purchaser  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  a  set 
of  books  to  be  delivered  in  instalments, 
the  decision  against  the  plaintiff  was 
upon  the  ground  that  the  seller  (defend- 
ant) was  justified  in  rescinding  the  con- 
tract so  far  as  it  related  to  future 
deliveries,  and  that  the  assignee  was  in 
no  better  position  than  the  assignor 
^purchaser)  would  have  been  to  ask  spe- 
cific performance.  While  there  was  no 
discussion  of  the  point,  the  assumption 
seems  to  be  that  a  contract  of  this  kind 
might  be  a  proper  one  for  the  remedy 
of  specific  performance  if  the  merits  had 
been  with  the  plaintiff. 

On  the  same  principle  upon  which 
specific  performance  proceeds,  the  court 
in  Battalion  Westerly  Riflear  v.  Swan 
(1901)  22  R.  I.  333,  84  Am.  St.  Rep. 
849,  47  Atl.  1090,  overruled  a  demurrer 
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to  a  bill  in  equity  to  compel  the  defend- 
ant to  return  to  the  plaintiff  company 
record  books  which  were  of  value  as  an 
account  of  its  history,  although  of  no 
ascertainable  value  in  money. 

Specific  performance  of  a  contract  for 
the  sale  of  cattle  was  denied  to  a  pur- 
chaser in  Hendry  v.  Whidden  (1904)  48 
Fla.  268,  37  So.  571. 

That  a  herd  of  510  cows  which  are  the 
subject  of  a  contract  of  purchase  are 
leased  to  different  persons  at  an  annual 
rental  or  compensation  of  $6  or  $7  an 
animal  is  not  sufficient  in  itself  to  show 
that  an  action  for  damages  would  not  be 
an  adequate  remedy,  or  to  support  a  suit 
by  the  purchaser  for  specific  perform- 
ance. Kane  v.  Luckman  (1904)  131  Fed. 
609. 

Specific  performance  of  an  executory 
contract  for  the  sale  of  cotton  was  de- 
nied the  purchaser  in  Block  v.  Shaw 
(1900)  78  Ark.  511,  95  S.  W.  806. 

That  specific  performance  of  a  con- 
tract to  deliver  cotton  will  not  generally 
be  enforced  by  a  court  of  equity  because 
the  failure  may  be  compensated  in  dam- 
ages is  recognized  in  Rodgers  v.  Brock 
(1911)  156  N.  0.  401,  72  S.  E.  820, 
holding  that  that  fact  does  not  neces- 
sarily stamp  the  contract  as  a  gambling 
contract. 

The  refusal  in  Barr  v.  Lapsley  (1816) 
1  Wheat.  (U.  S.)  151,  4  L.  ed.  58,  of 
specific  performance  of  an  alleged  agree- 
ment to  receive  a  quantity  of  cotton 
bagging  at  a  specified  price,  in  satisfac- 
tion of  certain  judgments,  was  because 
of  the  failure  to  satisfactorily  establish 
the  agreement. 

Specific  performance  of  a  contract  for 
the  delivery  of  nursery  orange  trees  of 
a  kind  that  are  bought  and  sold  on  the 
open  market  was  denied  at  the  instance 
of  the  purchaser  in  Emirzian  v.  Asato 
(1913)  23  Cal.  App.  251,  137  Pac.  1072. 

The  rule  which  denies  specific  per- 
formance of  agreements  in  relation  to 
real  property  was  applied  in  Johnson  v. 
Johnson  (1917)  —  W.  Va.  — ,  92  S.  E. 
795,  by  refusing  specific  performance  of 
an  agreement  by  which  the  purchaser 
(defendant)  of  cattle  at  a  specified  sum 
agreed  to  resell  them  to  the  vendor 
(plaintiff)  after  a  lapse  of  a  specific  time 
at  a  fixed  price  in  advance  of  the  selling 
price  to  the  former. 

Slight  differences  in  the  characteris- 
tics of  the  oysters  from  the  locality  cov- 
ered by  a  contract  for  the  output  of 
certain  oyster  beds  were  held  not  suffi- 
cient to  render  an  action  at  law  for 
damages  inadequate,  or  to  support  a  de- 
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cree  of  specific  performance.  Blue  Point 
Oyster  Co.  v.  Haagenson  (1913)  209  Fed. 
278.  There  was  an  additional  objection 
to  specific  performance  in  this  case,  how- 
ever, on  the  ground  that  it  would  require 
a  continuous  supervision  by  the  court. 

Specific  performance  will  not  lie  to 
enforce  the  provisions  of  a  subcontract 
by  which  the  obligors  agreed  that,  in  the 
event  of  their  failure  to  perform,  the 
other  party  should  have  the  use  of  the 
tools,  appliances,  and  equipment  on  the 
ground  for  the  performance  of  the  con- 
tract, merely  because  the  property  was 


adapted  to  the  use  or  work  and  was  at 
the  point  where  the  work  was  to  be  done, 
it  not  appearing  that  like  property  could 
not  readily  and  without  unreasonable  de- 
lay be  procured.  Lewman  v.  Ogden  Bros. 
(1904)  143  Ala.  351,  42  So.  102,  5  Ann. 
Cas.  265. 

In  Woodward  v.  Harris  (1849)  3  Sandf. 
(N.  Y.)  272,  specific  performance  of  an 
agreement  to  assign  a  contract  for  carry- 
ing United  States  mails  was  refused  for 
the  reason  that  the  sanction  of  the  gov- 
ernment to  the  assignment  had  not  been 
previously  obtained.  6.  H.  P. 


UNITED     STATES     CIRCUIT     COURT 
OF  APPEALS,  SECOND  CIRCUIT. 

RE  LOUIS  JARMULOWSKY  et  al.,  Doing 
Business  as  S.  Jarmulowsky's  Bank. 

PETITION  OF  L.  M.  WILSON. 

PETITION  OF  BENJAMIN  BORTZ. 

(249  Fed.  319.) 

Bank  —  deposit  of  checks  —  insolvency 
—  right  to  proceeds. 

One  depositing  in  a  bank  checks  indorsed 
in  blank,  under  an  agreement  not  to  draw 
against  them  until  they  are  collected,  does 
not  lose  title  to  them  in  favor  of  the  bank- 
ruptcy assignee  of  the  bank  who  takes  pos- 
session before  they  are  actually  collected, 
even  though  he  had  been  given  the  privilege 
of  drawing  against  such  paper  before  collec- 
tion. 
For  other  cases,  see  Banks.  V.  in  Dig.  1-52 

N.  8. 

(January  16,  1918.) 

APPEAL  by  the  receiver  of  the  bankrupt 
bank  from  orders  of  the  District  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  requiring  him  to  pay 
over  to  the  petitioners,  respectively,  the 
amounts  received  by  him  out  of  certain 
check  collections.    Affirmed. 

Statement  by  Hough,  Circuit  Judge: 
The  appellant  in  these  causes,  Mr.  Rich- 
ards, is  at  once  superintendent  of  banks  for 
the  state  of  New  York  and  receiver  in 
bankruptcy  of  Jarmulowsky  et  al.,  who 
conducted  business  in  New  York  city  as 
bankers,  under  the  name  of  "S.  Jarmulow- 
sky's Bank."    Pending  these  appeals  adju- 

Note.  —  As  to  trust  in  proceeds  of  collec- 
tion made  by  a  bank  when  insolvent,  see 
annotation  following  United  States  Nat. 
Bank  v.  Glanton,  L.R.A.1917F,  603,  and 
earlier  notes  there  referred  to. 
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dication  has  been  entered,  and,  for  all 
practical  purposes,  Mr.  Richards  may  be  re- 
garded as  the  trustee  in  bankruptcy.  On 
May  11,  1917,  the  superintendent  of  banks 
took  possession  of  Jarmulowsky's  Bank, 
pursuant  to  the  statutes  of  New  York,  be- 
cause, in  his  opinion,  there  existed  an  im- 
pairment of  capital  and  an  insufficient 
reserve.  On  the  same  day  a  petition  in 
bankruptcy  was  filed  against  the  Jannulow- 
skys. 

Quite  as  much  from  the  admissions  or 
statements  of  the  parties  as  from  a  meager 
and  ill-prepared  record,  we  find  that  on 
May  10,  1917,  Bortz  deposited  in  the  bank 
two  checks,  aggregating  $304.90.  One  of 
these  was  plainly  an  out-of-town  check; 
the  other  was  apparently  local,  i.  e.,  drawn 
against  some  bank  in  the  city  of  New 
York.  On  the  same  May  10th,  Wilson  simi- 
larly deposited  two  Philadelphia  checks,  ag- 
gregating $354,  Both  depositors  indorsed 
their  checks  in  blank,  and  received  credit 
(i.  e.,  the  checks  were  not  entered  "short") 
in  their  passbooks  for  the  face  of  the 
checks,  and  both  their  passbooks  contained 
the  following  notice:  "Deposits  of  cur- 
rency or  coin  may  be  drawn  against  after 
deposit,  but  deposits  of  checks  shall  not  be 
drawn  against  until  collected."  The  checks 
aforesaid,  with  many  others,  were  by  the 
Jarmulowskys  redeposited  to  their  own  ac- 
count in  sundry  chartered  banks  of  this 
city,  and  all  were  in  time  duly  collected;  9 
but  (as  is  admitted)  such  collection  had 
not  been  made  when  Mr.  Richards  at  the 
opening  of  business  on  May  11th,  took  pos- 
session of  the  bankrupts'  bank. 

The  receiver  introduced  evidence  to  tha 
effect  that  Bortz  had  a  so-called  "commer- 
cial" account  with  Jarmulowsky,  and  that, 
as  a  depositor  of  that  kind,  he  had  been 
permitted  to  draw  against  uncollected 
checks,  notwithstanding  the  passbook  no- 
tice aforesaid.  As  to  Wilson,  he  introduced 
no  such  evidence.     There  is  no  other  dif- 


BE  JARMULOWSKY. 


696 


ference  between  the  two  causes,  it  being  ad- 
mitted that,  both  as  to  Bortz  and  Wilson, 
it  was  understood  that  the  bank  had  per- 
fect right  to  summarily  charge  back  and 
against  the  depositor's  account  any  check 
not  collected  on  presentation,  notwithstand- 
ing the  apparent  credit  of  the  passbook  or 
tie  privilege  extended  to  commercial  depos- 
itors like  Bortz. 

On  these  facts  and  admissions  the  district 
court  entered  orders  requiring  Mr.  Richards, 
«  receiver,  to  pay  over  to  the  petitioners, 
respectively,  what  he  had  received  out  of 
the  check  collections  above  described,  and 
thereupon  the  receiver  took  these  appeals. 

Argued  before  Ward,  Rogers,  and  Hough, 
Circuit  Judges. 

Messrs.  Koenig,  Goldsmith,  A  Sitten- 
fleld  and  Solomon  Sells,  for  appellant 
receiver. 

Messrs.  Virginias  Victor  Zlpris  and 
Norman  M.  Behr,  for  petitioners. 

Hough,    Circuit    Judge,    delivered    the 

opinion  of  the  court: 

In  this  matter  of  general  commercial  law 
U  is  our  duty  to  apply  the  roles  enunciated 
by  the  Supreme  and  other  courts  of  the 
United  States;  we  are  not  controlled  by 
state  decisions.  Brooklyn  City  &  M.  R.  Co. 
t.  National  Bank,  102  U.  S.  14,  26  L.  ed.  61, 
reaffirming  Swift  v.  Tyson,  16  Pet.  1,  10 
L  ed.  865. 

In  the  absence  of  any  special  agreement 
between  these  depositors  and  their  bank, 
the  title  to  the  checks  would  have  passed  to 
the  bank,  and  the  bank  become  merely  a 
debtor  to  the  depositor  for  the  amount  en- 
tered in  the  passbook.  Burton  v.  United 
States,  196  U.  S.  297,  49  L.  ed.  486,  25  Sup. 
Ct.  Rep.  243,  approving  Cragie  v.  Hadley,  99 
S.  Y.  131,  52  Am.  Rep.  9,  1  N.  E.  537. 

Whether  there  was  any  other  or  special 
agreement  made  is  a  question  of  fact.  St. 
Louis  &  S.  F.  R.  Co.  v.  Johnston,  133  U.  S. 
566,  33  L.  ed.  683,  10  Sup.  Ct.  Rep.  390. 
On  the  facts  above  stated  the  evidence 
making  for  an  absolute  ownership  of  the 
checks  by  the  bankrupts  is  the  entry  of  full 
credit  in  the  passbook,  and  the  fact  that 
the  depositors  indorsed  in  blank;  but  it  is 
to  be  noted,  as  they  did  not  indorse  either 
*Por  deposit,"  or  "For  collection,"  nor  in- 
dorse specially,  the  Jarmulowskys  might 
have  written  any  lawful  direction  over  the 
unrestricted  signatures  of  the  depositors. 
It  is  said,  also,  that,  in  the  case  of  Bortz, 
the  privilege  of  checking  against  such  de- 
posits as  the  one  in  question  tends  to  show 
that  the  bankrupts  became  the  absolute 
owners  of  the  checks.  On  the  other  hand 
is  the  notice  in  the  passbook,  which  un- 
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doubtedly  constituted  part  of  the  original 
contract  between  banker  and  depositor. 

We  regard  the  fact  that  the  depositors' 
indorsements  were  in  blank  of  no  import- 
ance, since  any  indorsement  (at  least)  con- 
sistent with  the  original  intent  of  the 
parties  might  have  been  written  thereover. 
Nor  do  we  think  the  privilege  said  to  have 
been  extended  to  "commercial"  depositors 
like  Bortz  affords  any  guide  to  decision.  It 
was  a  privilege,  a  favor  without  considera- 
tion; it  could  have  been  retracted  at  any 
time,  and  cannot,  therefore,  be  held  to  show 
any  change  in  the  legal  relation  assumed 
by  the  parties,  when  petitioners  became  de- 
positors in  bankrupts'  institution. 

Therefore  both  of  these  proceedings  pre- 
sent the  same  question,  which  is  whether 
a  depositor  who  is  credited  with  the  face  of 
checks,  which  he  has  agreed  not  to  draw 
against  until  they  shall  have  been  collected, 
has  by  the  act  of  deposit  parted  with  the 
title  to  the  checks  in  question,  or  other 
such  negotiable  paper.  It  is  obvious  (and 
is,  indeed,  admitted)  that  unless  there  was 
such  parting  with  title  the  relation  of  the 
bank  to  the  depositor,  in  respect  of  such 
collectable  items,  is  that  of  agent.  Of 
course,  if  the  agency  had  been  fulfilled  by 
collection  of  the  checks  before  May  11th, 
no  Buch  question  could  be  presented,  for 
the  moment  the  bank  got  money  on  the 
checks  the  relation  of  debtor  and  creditor 
arose.  Goshorn  v.  Murray,  127  C.  C.  A. 
464,  210  Fed.  880. 

But  here,  when  petition  was  filed  and  the 
bank  superintendent  took  possession,  the 
agency  (if  it  existed)  was  terminated  be- 
fore collection  effected,  and  the  depositors 
can  follow  their  own  property  or  its  pro- 
ceeds wherever  they  can  find  it,  in  the  ab- 
sence of  supervening  superior  rights.  If 
these  petitioners  had  indorsed  their  checks 
"For  deposit,"  and  received  full  credit 
therefor,  the  decision  of  Putnam,  J.,  in  Beal 
v.  Somerville,  17  L.R.A.  291,  1  C.  C.  A.  598, 
5  U.  S.  App.  14,  50  Fed.  647,  would  entirely 
cover  the  case.  And  it  is  our  opinion  that 
what  the  parties  here  meant  was  to  create, 
as  to  everything  but  cash,  the  relation  of 
principal  and  agent.  This  inference  we 
draw  from  these  undisputed  facts:  No  de- 
positor had  any  right  (as  distinct  from  an 
occasional  and  gratuitous  privilege)  to 
draw  against  anything  but  cash;  this  ar- 
rangement was  advantageous  to  the  bank; 
and  the  right  to  summarily  charge  back 
uncollected  items,  even  after  full  apparent 
credit  on  deposit,  is  thought  inconsistent 
with  any  intent,  on  the  bank's  part,  to 
become  the  owner  of  such  items  as  those 
undei  consideration. 

We  conclude,  therefore,  that  the  course 
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of  business  shown  herein  is  in  effect  the 
same  as  though  the  checks  aforesaid  had 
been  specifically  indorsed,  "For  collection 
and  deposit  to  the  account  of"  the  deposi- 
tors.   If  this  had  been  done,  the  situation 


would   be   too   clear    for   argument.     See 
Morse,  Banks  &  B.  5th  ed.  f  587. 

The  orders  appealed  from  are  therefore 
affirmed,  with  one  bill  of  costs,  to  be  taxed 
in  the  case  of  Wilson. 


COLORADO  SUPREME  COURT. 

(In  Banc.) 

FIRST  NATIONAL  BANK  OF  FORT  COL- 
LINS, Plff.  in  Err., 
v. 

JOHN  E.  SHAFER  et  al.,  Doing  Business 
as  the  Shafer  Hardware  Company. 

(—  Colo.  — ,  172  Pac.  1.) 


Agreed  case  —  showing  facts. 

1-  A  chattel  mortgagee  claiming  in  a  gar- 
nishment proceeding  to  reach  the  proceeds 
of  the  mortgaged  property,  which  is  tried 
on  an  agreed  statement  of  facts  that  the 
property  was  turned  over  to  it  by  the  mort- 
gagor for  sale  by  agreement  outside  the 
mortgage,  must  show  that  fact  in  the  agreed 
statement,  either  by  the  agreement  itself  or 
by  testimony  showing  it. 
For  other  cases,  see  Agreed  Case,  in  Dig. 

1-52  N.  8. 

Chattel    mortgage  —  aiding   mortgagor 
to  convert  proceeds  —  loss  of  lien. 

2.  A  chattel  mortgagee  who  aids  the  mort- 
gagor in  converting  to  his  own  use  the  sur- 
plus proceeds  of  the  mortgaged  property,  by 


sales  prior  to  foreclosure,  loses  his  lien  in 
favor  of  a  judgment  against  the  mortgagor 
upon  which  execution  has  been  issued,  al- 
though he  takes  possession  of  the  property 
and  sells  the  same  under  the  mortgage. 
For  other  cases,  see  Chattel  Mortgage,  IV. 
6,  in  Dig.  1-52  2T.  8. 

(White,  Garrigues,  and  Bailey,  J  J.,  dissent) 
(April  1,  1018.) 

ERROR  to  the  County  Court  for  Weld 
County  to  review  a  judgment  in  favor 
of  complainant  in  a  garnishment  proceeding 
to  reach  the  proceeds  of  certain  mortgaged 
property.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lee  A  Shaw,  for  plaintiff  in 
error. 

Mr.  John  Panl  Ijee,  for  defendants  in 
error: 

The  second  chattel  mortgage  is  void  as  to 
defendants  in  error. 

Dole  v.  Bank  of  Akron,  8  Colo.  App.  127, 
46  Pac  226;  Atchison  v.  Graham,  14  Colo. 
217,  23  Pac  876;  Stanley  v.  Citizens'  Coal 


Note.  —  In  First  Nat.  Bank  v.  Shafer, 
it  was  held  that  a  chattel  mortgagee,  by 
permitting  and  aiding  the  mortgagor  to  sell 
more  than  sufficient  of  the  mortgaged  prop- 
erty to  pay  the  debt,  and  to  apply  the  pro- 
ceeds to  the  latter's  use,  lost  the  lien  of  his 
mortgage,  as  against  an  execution  creditor 
of  the  mortgagor.  The  principles  underly- 
ing this  class  of  cases  are  involved  in  many 
of  the  cases  in  the  notes  to  Ephraim  v.  Kel- 
leher,  18  L.R.A.  604,  and  Gilbert  v.  Peppers, 
36  L.R.A.(N.S.)  1181,  on  the  validity  of  a 
chattel  mortgage  of  a  stock  of  merchandise, 
as  affected  by  a  provision  or  agreement  giv- 
ing the  mortgagor  the  possession  with  power 
of  sale.  Attention  is  called  also  to  the  note 
to  Carr  v.  Brawley,  43  L.R.A.(N.S.)  302, 
on  the  question  of  consent  to  sale  of  prop- 
erty by  chattel  mortgage,  after  the  mort- 
gage is  given,  as  a  waiver  of  the  lien. 

Some  of  the  cases  appear  to  go  farther 
than  First  Nat.  Bank  v.  Shafer  in  hold- 
ing the  mortgage  invalid  as  to  creditors, 
where  the  mortgagee  consents  to  the  sale  of 
the  property  by  the  mortgagor,  without  ap- 

Slication  of  the  proceeds  to  the  mortgage 
ebt.  For  instance,  in  Wilson  v.  Voight 
(1887)  9  Colo.  614,  13  Pac.  726,  which  is 
relied  on,  among  other  decisions,  in  the 
Shafer  Case,  and  which  is  cited  in  the 
note  in  18  L.R.A.,  on  page  613,  it  is  said: 
"Do  the  facts  that  the  mortgagor,  with  the 
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mortgagee's  knowledge  and  consent,  contin- 
ues to  dispose  of  merchandise  mortgaged, 
without  applying  the  proceeds,  or  any  part 
thereof,  to  a  reduction  of  the  mortgage  debt, 
render  the  mortgage  absolutely  void  as  to 
other  creditors  of  the  mortgagor,  or  do  these 
acts  simply  constitute  a  badge  of  fraud, 
which  may  be  overcome  by  proof  of  the  va- 
lidity of  the  mortgage  debt,  and  perfect 
bona  fides  of  the  transaction  in  all  other 
respects?      .  .      When  the  mortgagee 

stipulates,  either  in  the  mortgage  or  out  of 
it,  that  the  mortgagor  may  sell  the  very 
thing  composing  his  security,  and  retain  the 
proceeds,  he  thereby  destroys  every  vestige 
of  a  valid  statutory  or  common-law  mort- 
gage, and  leaves  himself  in  no  better  posi- 
tion than  if  it  had  not  been  executed. 
Besides,  the  inevitable  tendency  of  the 
transaction  is  disastrous  to  other  creditors 
of  the  mortgagor ;  for  the  effect  is  to  hinder 
and  delay  such  creditors,  while  the  mort- 
gagor makes  way  with  the  property,  and 
leaves  the  general  aggregate  of  his  indebt- 
edness undiminished.  Predicated  upon  these 
considerations  is  the  view  sustained,  as  we 
think,  by  the  larger  number  and  the  better- 
reasoned  cases,  viz.,  that  the  existence  of 
the  facts  mentioned,  whether  shown  by  the 
mortgage  or  by  evidence  aliunde,  wholly  in- 
validates the  transaction  as  to  creditors." 
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ft  Coke  Co.  24  Colo.  103,  49  Pac.  35;  Cas- 
idl  t.  Deisher,  39  Colo.  367,  89  Pac  773; 
Wilson  t.  Voight,  9  Colo.  619,  13  Pac.  726; 
Livingston  v.  Swofford  Bres.  Dry  Goods  Co. 
12  Colo.  App.  331,  56  Pac.  355. 

Both  chattel  mortgages  are  void  as  to 
defendants  in  error. 
Jones,  Chat.  Mortg.  5th  ed.  ff  367,  640; 
I        6  Cyc.  1101  E;  Bobbins  v.  Parker,  3  Met. 
117;   Slrartleff  v.   Willard,    19   Pick.   202; 
Farmers'  Bank  v.  Douglass,  11  Smedes  &M. 
469;   Simpson   v.   Mitchell,    8    Yerg.    417; 
Darwin  v.  Handler,  3  Yerg.  502;  Hedges  v. 
Polhemus,  9  Misc.  680,  62  N.  Y.  S.  R.  267, 
30  N.  Y.  Supp.  556;  Andrews  v.  Partee,  79 
Miss.  80,   29   So.   788;    Swager   v.    Smith, 
114  C.  C.  A  482,  194  Fed.  762;  Stevens  v. 
Curran,  28  Mont.  366,  72  Pac.  763;  Putnam 
t.  Osgood,  51  N.  H.  192;  Edwards  v.  Snow 
Hill  Supply  Co.  150  N.  C.  171,  63  S.  E.  742; 
Greig  v.  Mueller,  66  Or.  27,  46  LJl.A(N.S.) 
722,  133  Pac.  94;  Hollenbeck  v.  Louden,  35 
S.  D.  320,  152  NT  W.   116;   Somerville  v. 
Norton,  8  Yerg.  541,  26  Am.  Dec.  242;  Wil- 
ton v.  Voight,  9  Colo.  614,   13  Pac   726; 
Brasher  v.  Christophe,  10  Colo.  284,  15  Pac. 
403;  Harbison  v.  Tufts,  1  Colo.  App.  140, 
27  Pac.  1014;  Roberts  v.  Johnson,  5  Colo. 
App.  406,  39  Pac  596;  Lee  v.  Stanard,  15 
Colo.   App.    101,   61    Pac   234;    Wilson   v. 
Jones,  20  Colo.  App.  317,  78  Pac.  622;  Wil- 
eoz  v.  Jackson,  7  Colo.  521,  4  Pac.  966; 
Wellington  v.  Terry,  38  Colo.  285,  88  Pac. 
467;  5  R.  C.  L.  457,  §  92;  Wile  v.  Butler,  4 
Colo.  App.  154,  34  Pac.  1110. 

Possession  of  the  mortgaged  property  by 
plaintiff  in  error  did  not  cure  said  void 
mortgages. 

6  Cyc.  1121;  Jones,  Chat.  Mortg.  5th  ed. 
I  178;  Antram  v.  Burch,  84  Mo.  App.  256; 
State  ex  reL  Smith  v.  Roever,  65  Ma  App. 
448;  Janvrin  ▼.  Fogg,  49  N.  H.  340;  Pettee 
t.  Dustin,  58  N.  H.  309;  Wells  v.  Langbein, 
20  Fed.  183;  Stein  v.  Munch,  24  Minn.  390; 
Gallagher  v.  Rosenfield,  47  Minn.  507,  50 
N.  W.  696;  Durr  v.  Wildish,  108  Wis.  401, 
84  N.  W.  437;  Mandeville  v.  Avery,  124 
N.  Y.  376,  21  Am.  St.  Rep.  679,  26  N.  E. 
951;  Harbison  v.  Tufts,  1  Colo.  App.  140, 
27  Pac  1014;  Hall  v.  Johnson,  21  Colo. 
414,  42  Pac.  660;  Livingston  v.  Swofford 
Bros.  Dry  Goods  Co.  12  Colo.  App.  331,  56 
Pac  355;  Blakeslee  v.  Rossman,  43  Wis. 
116;  Edinger  v.  Grace,  8  Colo.  App.  21,  44 
Pac.  855. 

Plaintiff  in  error  must  account  for  all 
moneys  collected  from  the  sale  of  property 
under  said  void  mortgages. 

Stein  v.  Munch;  Wells  v.  Langbein;  Durr 
v.  Landau,  and  Mandeville  v.  Avery,  supra; 
Stephens  v.  Perrine,  143  N.  Y.  476,  39  N.  E. 
11;  Wilkinson,  G.  &  Co.  v.  Bohlen,  88 
X.   J.  L.  680,  97  Atl.  279;   Jones,   Chat. 
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Mortg.  5th  ed.  §§  350,  351a;  12  R.  C.  L.  640, 
J  147;  Livingston  v.  Swofford  Bros.  Dry 
Goods  Co.  12  Colo.  App.  331,  56  Pac.  355; 
Citizens  State  Bank  v.  Council  BluffB  Fuel 
Co.  89  Iowa,  618,  57  N.  W.  444. 

No  separate  agreement  between. plaintiff 
in  error  and  Bajmer  has  been  shown  or 
proven. 

Jones,  Chat.  Mortg.  5th  ed.  §  178;  6  Cyc 
1121,  1122;  5  R.  C.  L.  468,  §  102. 

Hill,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  case,  instituted  before  a  justice  of 
the  peace,  was,  upon  appeal,  tried  to  the 
court  upon  an  agreed  statement  of  facts. 
The  judgment  was  against  the  plaintiff  in 
error  bank,  which,  upon  a  traverse  of  its 
answer  to  a  garnishee  summons,  was  held 
to  be  the  debtor  of  Peter  Balmer,  against 
whom  the  defendant  in  error  had  a  judg- 
ment. The  agreed  record  on  error  discloses 
that  on  June  4,  1915,  Balmer  was  a  farm 
tenant  of  one  Signor,  at  which  time  they 
gave  a  joint  note  to  the  plaintiff  in  error 
for  $1,300,  due  December  4th  following, 
securing  it  by  a  chattel  mortgage  on  certain 
stock,  machinery,  and  crops  then  growing 
on  the  Signor  place;  that  on  November  4, 
1915,  Balmer  and  Signor  executed  to  plain- 
tiff in  error  another  note  for  $340,  due 
November  20th>  same  year,  and  secured  it 
by  chattel  mortgage  on  that  portion  of  the 
same  property  not  then  disposed  of;  that 
on  December  the  27th  following,  Balmer 
turned  over  to  plaintiff  in  error  bank  the 
stock  and  machinery  covered  by  the  mort- 
gages; that  on  January  6,  1916,  the  bank 
sold  it  at  public  sale  for  the  sum  of  $1,007 
net.  The  testimony  of  Nelson,  the  bank's 
cashier,  is  to  the  effect  that,  after  crediting 
all  amounts  received  from  Balmer,  he  was 
still  indebted  to  the  bank,  on  the  note, 
$147.  It  is  admitted  that  the  garnishee 
summons  was  served  on  Nelson  immediately 
at  the  close  of  said  public  sale,  the  pro- 
ceeds being  in  his  possession,  but  that  no 
indorsement  of  them  had  been  made  on  the 
notes.  What  Signor*s  interest  in  the  matter 
was  is  not  disclosed.  As  the  briefs  treat 
the  debt  evidenced  by  the  notes  and  the 
property  covered  by  the  mortgages  as  that 
of  Balmer  alone,  we  shall  acquiesce  in  this 
view  of  it. 

The  record  shows  that  in  August,  Sep- 
tember, October,  November,  and  December, 
1915,  Balmer  sold  to  one  Ogden  $639.25 
worth  of  oats  and  potatoes,  which  were  cov- 
ered by  the  first  mortgage,  and  what  was 
remaining  when  it  was  executed,  by  the 
second;  that  he  received  in  payment  for 
these  sales  nine  checks  for  $549.74 ;  that  the 
balance,  $89.51,  was  used  in  the  purchase  of 
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sacks,  coal,  and  the  rent  of  sacks;  that  all 
of  these  checks  but  four,  for  a  total  of 
$94.73,  went  through  plaintiff  in  error's 
bank;  that  in  one  of  them,  for  $108.90,  the 
bank's  name  was  inserted  as  one  of  the 
payees;  that  a  sugar  company  gave  checks 
for  beets  covered  by  these  mortgages  as 
follows:  One  for  $431.4*5,  payable  to  the 
bank,  Balmer,  and  Signor;  one  for  beet 
seed,  for  $150  (the  payee  in  this  check  is 
not  shown  by  the  record);  one  to  W.  H. 
Barnes,  for  $13.41;  one  to  M.  C.  Andrews, 
of  $119.77;  and  one  to  the  bank,  Balmer, 
and  Signor,  for  $93.90;  two  others  to  the 
parties  last  named,  for  $838.39.  Balmer 
testified  that  none  of  the  $431.45  check 
went  to  the  bank  to  pay  off  his  notes,  but 
that  he  was  given  permission  to  use  this 
money  to  pay  for  hauling  of  beets  and  pay 
the  help,  protecting  the  bank's  interest  in 
the  crops;  that  he  was  not  clear  as  to  the 
amounts  paid  out,  but  testified  to  items  as 
follows:  beet  hauling,  $75;  threshing,  $116; 
cutting  grain,  $40;  for  labor,  $93.90;  that 
he  paid  $45  to  a  man  in  Ault  on  an  old 
debt  of  his,  $25  to  Barnes  for  a  cultivator, 
$15  for  a  hog,  and  $45  to  an  implement 
company;  that  he  fed  most  of  the  wheat 
and  alfalfa  covered  by  the  mortgages  to  his 
hogs;  that  he  had  given  the  bank  a  rough 
estimate  of  the  amounts  paid  out;  that,  so 
far  as  he  knew,  the  bank  had  no  knowledge 
that  the  funds  were  being  used  for  other 
purposes  than  to  save  crops,  except  that  he 
told  Nelson  of  purchasing  cultivator  from 
Barnes  and  feeding  some  of  the  wheat  and 
alfalfa  to  his  hogs.  Nelson  admitted  that 
he  gave  Balmer  permission  to  use  some  of 
the  money,  but  stated  that  it  was  for  the 
sole  purpose  of  harvesting  the  crops;  that 
he  had  never  asked  him  for  payment  or  any 
settlement. 

The  record  shows  that  early  in  December, 
1915,  and  before  the  bank  took  possession 
of  the  property  it  sold,  a  bank  at  Severance 
had  secured  a  judgment  against  Balmer  and 
garnished  the  sugar  company;  that  the 
plaintiff  in  error  bank  paid  $178  of  the 
money  received  by  it  from  the  sales  of  these 
crops  to  the  Severance  bank,  in  satisfaction 
of  this  judgment;  that  this  payment  was 
with  the  consent  of  Balmer;  that  the  adver- 
tisement of  the  public  sale  of  the  property 
was  signed  by  the  auctioneer,  but  included 
the  language:  "First  National  Bank  of  Fort 
Collins,  mortgagee;"  that  at  the  time  of  the 
service  of  the  garnishee  summons  upon  Nel- 
son, as  cashier  of  the  bank,  the  only  credit 
indorsed  on  the  notes  was  one  for  $414.98, 
bearing  date  December  23,  1915.  The  judg- 
ment was  against  the  bank  for  $270.89,  be- 
ing the  amount  of  the  Balmer  judgment  in 
favor  of  the  defendant  in  error.    The  posi 
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tion  of  the  trial  court  was  that  the  public 
sale  of  the  remainder  of  the  property  not 
theretofore  sold  by  Balmer  was  under  the 
purported  chattel  mortgages,  by  consent  of 
Balmer,  and  not  under  any  agreement  be- 
tween him  and  the  bank  by  which  he 
turned  it  over  to  them  as  security  for  the 
debt,  or  otherwise  than  a  surrender  of  pos- 
session under  the  purported  mortgages; 
that  upon  account  of  the  acts  of  Balmer 
and  the  bank  pertaining  to  the  mortgaged 
property,  its  disposition,  etc.,  the  mort- 
gages were  void,  as  against  the  attaching 
creditors  of  Balmer. 

The  contention  of  the  plaintiff  in  error 
that  the  property  was  turned  over  to  the 
bank  by  Balmer,  under  an  agreement  out- 
side of  the  mortgages,  that  the  bank  was 
to  receive  it  as  security  for  its  debt,  have 
it  sold,  and  apply  the  proceeds  thereon,  is 
not  sustained  by  the  record.  While  the 
agreed  statement  of  facts  is  not  very  clear 
on  several  things,  the"  deductions  to  be 
gathered  from  it  on  this  are  that  the  bank 
took  possession  with  the  consent  of  Balmer, 
under  its  purported  chattel  mortgages,  and 
that  it  was  purporting  to  sell  the  property 
thereunder;  otherwise,  why  insert  in  the 
sale  notice  the  words,  "First  National  Bank 
of  Fort  Collins,  mortgagee  ?"  The  record  is 
silent  as  to  any  express  declarations  con- 
cerning such  an  agreement.  If  it  had  been 
made,  it  should  have  been  inserted  in  the 
agreed  statement  of  facts  by  appropriate 
language,  and  not  left  uncertain,  to  be 
urged  by  deductions.  If  such  agreement 
could  not  be  secured,  then  the  testimony 
concerning  it  should  have  been  produced 
and  set  forth  in  the  record.  This  was  not 
attempted.  From  the  record  before  us,  we 
are  of  opinion  that  there  was  no  error  in 
the  ruling  as  made  on  this  subject. 

The  record  contains  sufficient  to  sustain 
findings  that  Balmer  gave  to  the  bank  two 
notes  for  $1,040  and  interest,  and  chattel 
mortgages  to  secure  each,  on  his  stock, 
equipment,  farming  implements,  and  crops; 
that  thereafter,  and  during  what  is  termed 
the  life  of  the  mortgages,  it  allowed  Balmer 
to  sell  about  $2,286  worth  of  crops  covered 
by  the  mortgages,  and  apply  the  proceeds 
to  his  own  use,  except  $431.45,  which  the 
bank  credited  upon  the  notes;  that  checks 
for  about  $1,400  received  from  the  sales  of 
these  crops  included  the  name  of  the  bank 
as  one  of  the  payees;  that  cheeks  for  an 
additional  sum  of  about  $300,  payable  to 
Balmer,  received  from  the  sale  of  these 
crops,  also  passed  through  the  plaintiff  in 
error's  bank;  that  the  bank  knowingly  per- 
mitted Balmer  to  otherwise  appropriate  the 
most  of  the  wheat  and  alfalfa  crops  covered 
by  the  mortgages.     In  such  circumstances, 
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we  cannot  agree  with  the   contention   of 
plaintiff  in  error  that  there  ia  no  testimony 
to  sustain  the  findings  of  the  trial  court, 
that  the  actions  of  the  parties  to  the  mort- 
gages constitute  a  fraud  against  the  rights 
of  the  judgment  creditors  of  Balmer.    The 
defendant  in  error  was  entitled  to  its  judg- 
ment as  rendered.    It  had  an  execution  or 
attachment  outstanding  against  Balmer  at 
the  time  of  the  sale.     It  was  looking  for 
something  to  levy  upon.     The  bank  had 
all  his  property  covered  by  the  two  chattel 
mortgages,  and  it  was  not  only  allowing  him 
to  sell  part  of  it  and  convert  the  proceeds 
to  his  own  use,  thereby  preventing  his  other 
creditors  from  collecting  their  claims,  but 
was  aiding  him  in  such  transaction  by  hav- 
ing or  allowing  the  checks  received  there- 
from to  include  its  name  as  payee,  by  col- 
lecting, or  indorsing  them  to  him;  and,  in- 
stead of  applying  the  proceeds  in  payment 
of  his  debts  secured  by  the  mortgages,  it 
turned  the  money  back  to  him,  yet  keeping 
the  remainder  of  the  property  still  covered 
by  the  mortgages;  and  it  thus  continued  to 
*o  do  up  to  the  time  it  took  possession  of 
the  balance   of   the   property   not   in   this 
manner  theretofore  disposed  of. 

It  may  be  conceded,  as  urged  by  counsel, 
that,  after  a  mortgagee  takes  possession, 
the  mortgage,  although  otherwise  defective, 
or  for  some  reason  invalid,  is  good  as  be- 
tween the  mortgagor  and  mortgagee,  and 
also  as  against  the  creditors  of  the  mort- 
gagor, where  the  mortgagee  in  good  faith 
takes  possession  before  the  rights  of  other 
creditors  have  intervened  by  lien  or  levy. 
We  cannot  agree,  however,  that  this  rule 


should  be  extended  to  cover  cases  where  the 
acts  of  both  mortgagor  and  mortgagee  have 
been  such  aa  to  unlawfully  defeat  the  rights 
of  other  creditors  of  the  mortgagor  in  the 
collection  of  their  debts,  or  in  securing  liens 
upon  his  property  as  an  aid  to  their  collec- 
tion, thereby  perpetrating  a  fraud  against 
them.  In  such  cases  ,the  authorities  are  to 
the  effect  that  the  mortgage  is  void  as 
against  such  creditors,  and  that  the  taking 
of  possession  by  the  mortgagees,  under  such 
circumstances,  does  not  change  this  rule. 
Wilson  v.  Voight,  9  Colo.  614,  13  Pac.  726; 
Livingston  v.  Swofford  Btob.  Dry  Goods 
Co.  12  Colo.  App.  331,  66  Pac.  356;  Brasher 
v.  Christophe,  10  Colo.  284,  15  Pac.  403; 
Durr  v.  Wildish,  108  Wis.  401,  84  N.  W. 
437;  Andrews  v.  Partee,  79  Miss.  80,  29 
So.  788;  Putnam  v.  Osgood,  51  N,  H.  192; 
Bobbins  v.  Parker,  3  Met.  117. 

In  the  circumstances  of  this  case,  aa  be* 
tween  these  creditors  of  Balmer,  so  far  as 
the  remainder  of  the  property  covered  by 
these  mortgages,  or  the  proceeds  derived 
from  the  sale  thereof,  are  concerned,  equity 
and  good  conscience  require  that  the  mort- 
gage debt  should  be  treated  as  having  been 
previously  satisfied  out  of  the  proceeds  re- 
ceived from  the  prior  sales  of  the  other 
property  covered  by  the  mortgages,  or  at 
least  that  they  be  held  inferior,  so  far  as 
any  lien  thereon  is  concerned,  to  that 
claimed  by  the  other  attaching  judgment 
creditor. 

The  judgment  is  affirmed. 

White,    Garrlgues,    and    Bailey,    JJ., 

dissent. 


FliORIDA  SUPREMB  COURT. 

J.  C.  VAN  PELT,  Sheriff,  Appt., 

J.  G.  HILLIARD. 

(—  Fla.  — ,  78  So.  693.) 

Statute  — •  meaning  of  words. 

1.  The  legislature  must  be  assumed  to  un- 
derstand the  meaning  of  words  and  to  have 
expressed  by  use  of  the  words  employed 
their  intent,  and,  where  words  employed  in 

Headnotes  by  Wills,  Circuit  Judge. 

Note.  —  The  applicability  of  liquor  laws 
to  a  social  club  dispensing  liquors  to 
members  is  considered  in  the  note  to  State 
ex  reL  Harvey  v.  Missouri  Athletic  Club, 
L.R.A-1915C,  876,  and  earlier  notes  there 
referred  to. 

Generally,  as  to  the  prohibition  and  sale 
of  intoxicating  liquors,  see  the  L.R.A. 
Indexes,  under  the  title,  "Intoxicating  Li- 
quors. 
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a  statute  have  a  well-defined  meaning,  there 
is  no  place  for  construction  as  to  the  mean- 
ing of  the  words,  but  the  courts  must  give 
to  such  words  the  popular  or  generally  ac- 
cepted meaning. 

For  other  oases,  see  Statutes,  II.  a,  in  Dig. 
1-52  N.  8. 

Same  —  construction. 

2.  Where  words  used  in  a  statute  have  no 
definite  meaning,  or  the  connection  in  which 
they  are  used  is  ambiguous,  it  is  the  duty 
of  the  courts  to  give  to  such  words  a  mean- 
ing, if  it  can  reasonably  be  done,  that  will 
best  harmonize  with  the  object  of  the  en- 
actment, and  give  effect  to  the  legislative 
intent. 

For  other  cases,  see  Statutes,  II.  a,  in  Dig. 
2-58  N.  S. 

Same  —  meaning  of  club. 

3.  The  words,  "club  or  other  association 
of  persons,"  have  no  definite  or  popularly 
accepted  meaning,  and  the  courts  must  as- 
certain and  declare  what  was  the  meaning 
of  the  words  as  intended  by  the  legislature; 
and,  in  doing  this,  must  ascertain  what  was 
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the  object  of  the  statute,  the  law  as  it  ex- 
fated  on  the  subject,  and  the  defect  in  the 
existing  law,  and  give  to  such  words  a  mean- 
ing that  will  harmonize  with  and  not  defeat 
the  evident  purpose  of  the  statute. 
For  other  cases,  see  Statutes,  II.  a,  in  Dig. 
1-62  N.  8. 

Intoxicating  liquors  —  use  in  clubs. 

4.  The  policy  of  the  state  in  the  regula- 
tion of  the  sales  of  intoxicating  liquors  in 
nonprohibited  territory  had  been  to  prevent 
the  assembling  of  persons  in  the  open  saloon 
and  there  drinking  intoxicating  liquors, 
wines,  and  beer,  but  such  prohibition  did 
not  apply  to  clubs  or  other  associations  of 
persons,  and  the  object  of  chap.  7287,  Laws 
of  Florida  1917,  was  to  include  such  clubs 
and  associations.  The  purpose  of  this  stat- 
ute (chap.  7287)  is  to  discourage  the  habit 
of  social  drinking,  to  prevent  the  assembling 
of  persons  at  a  certain  place  and  there 
drinking  intoxicating  liquors,  although  each 
should  have  served  to  him  his  own  liquors 
in  consideration  of  pay  for  such  service. 
For  other  cases,  see  Intoxicating  Liquors, 

III.  b,  in  Dig.  1-52  N.  S. 

Same  —  liability  of  keeper  of  club. 

5.  A  person  who  furnishes  such  a  place 
and  holds  himself  out  to  receive,  keep,  and 
store,  and  does  keep  and  store,  large  quanti- 
ties of  intoxicating  liquors  brought  there  by 
divers  persons,  exceeding  fifty  persons  in 
number,  for  the  purpose  of  being  served  to 
such  persons,  as  they  desired,  such  person 
furnishing  the  glassware,  ice,  milk,  bitters, 
etc.,  for  the  concoction  of  drinks,  and  serv- 
ing the  said  liquors  to  his  patrons,  who  fre- 
quently assemble  there  by  day  and  night 
and  converse  together  and  discuss  current 
topics  and  events,  and  each  has  his  own 
liquors  served  to  him  by  such  person,  in 
consideration  of  pay  for  such  service,  is 
conducting  a  club  or  other  association  of 
persons  under  chapter  7287,  Laws  of  Florida 
1917,  and  is  subject  to  prosecution  as  a 
member,  employee,  or  agent  of  such  club  or 
association. 

For  other  oases,  see  Intoxicating  Liquors, 
III.  b,  in  Dig.  1-52  N.  8. 

Courts  —  review  of  legislative  classifi- 
cation. 

6.  The  legislative  discretion  in  classifying 
the  subjects  of  police  regulation  will  not  be 
disturbed  by  the  courts,  unless  it  is  wholly 
without  a  reasonable  basis,  nor  will  the 
courts,  because  in  their  opinion  other  sub- 
jects omitted  might  have  been  included,  and 
some  included  might  have  been  omitted,  de- 
clare such  classification  unreasonable. 

For  other  cases,  see  Courts,  I.  c,  2,  b,  in  Dig. 
1^52  N.  8. 

Statute  —  amendment  —  constitutional 
provision. 

7.  The  provisions  of  article  3,  §  16,  of  the 
Constitution,  "no  law  Bhall  be  amended  or 
revised  by  reference  to  its  title  only;  but  in 
such  case  the  act,  as  revised,  or  section,  as 
amended,  shall  be  re-enacted  and  published 
at  length,"  refer  only  to  laws  in  express 
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terms  amendatory  or  revisory,  and  not  to 
laws  that  only  amend  by  implication. 
For  other  cases,  see  Statutes,  III.  in  Dig. 

1-52  N.  S. 

Same  —  adoption  of  other  statute. 

8.  The  legislature  may,  in  the  enactment 
of  a  law,  include  the  whole  or  part  of  the 
provisions  of  another  statute  by  a  reference 
.to  the  adopted  statute,  and  thus  make  it  a 
part  of  the  enactment,  and  any  amendment 
or  repeal  of  the  adopted  statute  will  not 
affect  the  statute  containing  the  reference. 
Such  statutes  are  known  as  reference  stat- 
utes, and  are  not  strictly  amendatory  or  re- 
visional,  and  are  not  violative  of  article  3, 
§  16,  of  the  Constitution  of  Florida,  ^ 

For  other  cases,  see  Statutes,  III.  in  Dig. 
1-52  N.  8. 

Same  —  sufficiency  of  title. 

9.  "It  is  a  sufficient  compliance  with  sec- 
tion 16,  art.  3,  of  the  Constitution,  if  the 
subject  is  expressed  in  the  title  to  the  act, 
the  matters  properly  connected  with  such 
subject  not  being  required  to  be  expressed 
in  the  title." 

For  other  cases,  see  Statutes,  I.  e,  I,  in  Dig. 

'1-52  N.  8. 
Intoxicating  liquor  —  power  of  legisla- 
ture. 

10.  Neither  the  Constitution  nor  article 
19  of  the  Constitution  of  Florida  containing 
any  provision  directly  or  by  implication 
upon  the  subject  of  serving  or  dispensing  in- 
toxicating liquors,  wines,  or  beer,  the  legis- 
lature has  the  power  to  pass  any  statute 
upon  the  subject  which  it  may  deem  proper 
for  the  welfare  of  the  state,  and  may  make 
any  reasonable  regulation  covering  the  serv- 
ing or  dispensing  of  intoxicating  liquors, 
and  chapter  7287  is  not  in  violation  of  the 
Constitution  or  article  19  of  the  Constitu- 
tion of  Florida. 

For  other  cases,  see  Intoxicating  Liquors, 
I.  a,  1,  in  Dig.  1-52  N.  8. 

(March  8,  1918.) 

APPEAL  by  defendant  from  an  order  of 
the  Court  of  Record  for  Escambia 
County  granting  a  temporary  injunction 
restraining  defendant  from  alleged  unlaw- 
ful seizure  of  liquors  stored  by  plaintiff, 
for  use  by  his  customers.    Reversed. 

Statement  by  Wills,  Circuit  Judge: 
On  October  9,  1917,  Billiard  filed  his  bill 
in  chancery  in  the  court  of  record  of  Es- 
cambia county,  against  J.  C.  Van  Pelt,  as 
sheriff,  alleging  that  Hilliard  was  engaged 
in  and  carried  on  the  business  of  a  restau- 
rant keeper  at  No.  222  South  Palaf ox  street, 
in  the  city  of  Pensacola,  and,  in  connection 
with  said  business,  received  and  stored  in 
his  place  of  business  beer  and  liquors, 
which  were  the  property  of  Hilliard's  cus- 
tomers, serving  the  same  to  said  customers 
when  they  desired;  that  scores  of  Hilliard's 
customers  stored  beer  and  liquors  with  him 
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to  be  so  served;  that  Hilliard  had  procured 
all  licenses  required  by  the  state  of  Florida 
to  be  by  him  procured,  and  particularly  a 
license  to  operate  a  restaurant  wherein  in- 
toxicating liquors  are   served;    that  J.  C. 
Van  Pelt,  as  sheriff,  on  the   8th  day  of 
October,  a.  d.  1917,  entered  Hilliard' a  place 
of  business  and  seized  wrongfully  all  of  the 
beer  and  liquors  therein  stored  for  Hilliard's 
customers,  which  beer  and  liquors  were  al- 
leged to  be  the  property  of  Hilliard's  cus- 
tomers, and  intrusted  to  him  to  be  served 
to  them,  and  to  the  possession  of  which 
Hilliard  was  entitled  as  against  any  person, 
except  the  owner  thereof;  that  Hilliard  had 
built  up  a  profitable  business,  and  the  seiz- 
ure of  said  liquors  by  the  sheriff  was  with- 
out authority  of  law;   and,  if  the  sheriff 
was  not   enjoined  from   further  unlawful 
seizures,  Hilliard's  business  would  be   de- 
stroyed, and  his  customers  would  refuse  to 
intrust  their  liquors  to  him  for   storage; 
and  that  the  sheriff  had  openly  stated  he 
intended  to  seize  all  liquors  which  might 
be  sent  to  Hilliard's  place  of  business  by 
bis  customers. 

Hilliard  prayed  a  temporary  injunction 
restraining  the  sheriff  from  future  seizures 
and  interferences,  and  that  such  temporary 
injunction  be  made  perpetual  on  final  hear- 
ing, and  for  a  mandatory  injunction  requir- 
ing the  sheriff  to  return  the  liquors  seized 
on  October  8th. 

On  October  11,  1917,  the  sheriff  filed  his 
answer  to  the  bill,  with  grounds  of  demur- 
rer incorporated  therein,  in  which  he  ad- 
mitted the  seizure  of  the  liquors,  as  alleged 
in  Hilliard's  bill,  and  further  alleged  that 
at  that  time  Hilliard  was  arrested  and 
taken  into  the  custody  of  the  sheriff,  for 
the  violation  of  the  provisions  of  chapter 
7287,  Acts  of  1917,  Laws  of  Florida,  be- 
cause Hilliard  did  keep,  conduct,  and  oper- 
ate a  club  and,  as  such,  served  and  dispensed 
liquors  between  the  hours  of  6  o'clock  P.  M. 
and  7  o'clock  a.  m.,  and  in  less  quantities 
than  one  half  pint,  and  not  in  securely 
sealed  receptacles,  and  permitted  such 
liquors  to  be  consumed  on  his  premises,  and 
because  he  served  and  dispensed  liquors  on 
premises  where  meals  were  served,  etc.;  and 
in  his  answer  the  sheriff  admitted  it  was 
his  intention  to  thereafter  seize  liquors 
which  Hilliard  might  have  on  his  premises, 
brought  there  in  the  manner  and  for  the 
purpose  for  which  the  seized  liquors  had 
been  brought  there;  and  in  his  answer  the 
sheriff  alleges  that,  at  the  time  and  place 
alleged,  Hilliard  held  himself  out  to  receive, 
store,  and  serve  liquors  to  all  persons  who 
might  bring  liquors  to  his  place  of  business, 
and  pay  his  charges  therefor,  and  that  Hil- 
liard had  provided  premises  tor  that  pur- 


pose, and  did  receive,  store,  and  serve 
liquors  to  a  large  number  of  persons, 
exceeding  fifty  in  number,  and  that  such 
persons  did,  from  time  to  time  thereafter, 
resort  to  Hilliard's  premises,  and  have  such 
liquors  served  to  them  by  Hilliard;  and  that 
Hilliard  provided  the  necessary  glassware 
and  other  incidentals  necessary  to  make 
said  liquors  palatable,  and  for  the  concoc- 
tion of  mixed  drinks,  etc.;  and  that,  by  day 
anfl  bv  rntrht.  large  numbers  of  persons  who 

I  bad  stored  "liquors  ~:t*  HiUiard  on  his 
premises  resorted  to  his  place  of  business, 
where  Hilliard  served  them  liquors  under 
their  directions,  which  persons  so  congre- 
gated met  in  social  intercourse,  etc. 

On  October  20,  1917,  this  cause  was  set 
down  for  hearing  on  bill  and  answer. 

On  October  23,  1917,  the  court  made  and 
entered  its  decree  granting  a  temporary 
injunction,  restraining  and  enjoining  the 
sheriff  from  thereafter  seizing  liquors  in 
Hilliard's  place  of  business  and  interfering 
with  Hilliard  in  serving  such  liquors. 

On  October  29,  1917,  the  sheriff  entered 
his  appeal  from  the  decree  of  the  court 
granting     the     temporary     injunction     as 

prayed. 

The  appellant  assigns  as  errors  in  the 
court  below  the  following: 

"(1)  The  court  erred  in  entering  said 
decree,  enjoining  and  restraining  the  de- 
fendant J.  C.  Van  Pelt,  as  sheriff  of  Escam- 
bia county,  Florida,  as  he  is  therein  en- 
joined and  restrained. 

"(2)  The  court  erred  in  holding  and  de- 
ciding that  the  complainant  was  entitled  to 
any  decree  whatsoever  against  the  de- 
fendant." 

Messrs.  Clarence  J.  Stokes  and  John 
P.  Stokes,  for  appellant: 

The  institution  conducted  by  Hilliard  is 
a  "club  or  other  association  of  persons,"  of 
which  he  is  an  "employee"  or  "agent," 
within  the  meaning  of  chapter  7287  of  the 
Acts  of  1917. 

Northern  Securities  Co.  v.  United  States, 
193  U.  S.  197,  357,  48  L.  ed.  679,  709,  24 
Sup.  Ct.  Rep.  436;  United  States  v.  Morris, 
14  Pet.  464,  475,  10  L.  ed.  543,  548;  United 
States  v.  Winn,  3  Sumn.  209,  Fed.  Cas.  No. 
16,740;  Com.  v.  Pomphret,  137  Mass.  567, 
50  Am.  Rep.  340. 

There  is  sufficient  concert  of  action  to 
establish  a  conspiracy  between  plaintiff  and 
the  men  who  bring  liquors  to  his  premises, 
and  have  it  served  to  themselves  by  him. 

Spies  v.  People,  122  111.  1,  3  Am.  St.  Rep. 
320,  12  N.  E.  865,  17  N.  E.  898,  6  Am.  Crim.. 
Rep.  670;  Reg.  v.  Duffield,  5  Cox,  C.  C.  404; 
Nogales  Club  v.  State,  69  Miss.  218,  10  So. 
574;  Wynegar  v.  State,  157  Ind.  577,  62 
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N.  E.  38;  People  v.  Johnson,  71  Cal.  384,  12 
Pac.  261;  Rickart  v.  People,  79  111.  85,  2 
Am.  Crim.  Rep.  385. 

Messrs.  Klrke  Monroe  and  Robert  H. 
Anderson,  for  appellee: 

The  allegations  of  the  bill  and  answer  do 
not  show  a  violation  by  plaintiff  of  the 
letter  of  the  statute. 

4  Cyc.  301 ;  Ebbinghousen  v.  Worth  Club, 
4  Abb.  N.  C.  300;  United  States  v.  Trinidad 
Coal  &  Coking  Co.  137  U.  S.  161,  34  L.  ed. 
640,  11  Sup.  Ct.  Rep.  57;  Northern  Securi- 
ties Co.  v.  United  States,.  193  U.  S.  197,  48 
L.  ed.  679,  24  Sup.  Ct.  Rep.  436;  United 
States  v.  Morris,  14  Pet.  464,  10  L.  ed.  543; 
United  States  v.  Winn,  3  Sumn.  209,  Fed. 
Cas.  No.  16,740;  Com.  v.  Pomphret,  137 
Mass.  567,  50  Am.  Rep.  340. 

If  it  was  the  legislative  intent  not  to 
include  places  such  as  plaintiff's  within  the 
scope  of  the  act,  then  the  intent  of  the 
legislature  will  be  given  effect,  even  though 
such  a  construction  makes  portions  of  the 
statute  entirely  inoperative. 

36  Cyc.  1109;  Pond  v.  Maddox,  38  Cal. 
572;  Farmers'  Bank  v.  Hale,  59  N.  Y.  53. 

Wills,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

Where  a  word  used  in  a  statute  has  a 
definite  meaning,  and  the  sense  in  which  it 
is  used  is  clear,  the  courts  must  give  to 
such  word  its  popular  meaning,  as  the  leg- 
islature is  assumed  to  have  said  what  they 
intended  by  the  use  of  such  word,  and  there 
is  nothing  for  the  courts  to  construe.  But 
if  a  word  has  no  definite  or  generally  ac- 
cepted popular  meaning,  or  in  the  connec- 
tion in  which  it  is  used  is  ambiguous,  then 
the  court  must  construe  such  word,  and 
give  to  it  such  meaning  as  is  reasonable 
and  will  carry  out  the  legislative  intent. 

"The  legislature  must  be  understood  to 
mean  what  it  has  plainly  expressed,  and 
this  excludes  construction.  The  legislative 
intent  being  plainly  expressed,  so  that  the 
act,  read  by  itself  or  in  connection  with 
other  statutes  pertaining  to  the  same  sub- 
ject, is  clear,  certain,  unambiguous,  the 
courts  have  only  the  simple  and  obvious 
duty  to  enforce  the  law  according  to  its 
terms.  Cases  cannot  be  included  or  ex- 
cluded merely  because  there  is,  intrinsically, 
no  reason  against  it.  Even  where  a  court 
is  convinced  that  the  legislature  really 
meant  and  intended  something  not  expressed 
in  the  phraseology  of  the  act,  it  will  not 
deem  itself  authorized  to  depart  from  the 
plain  meaning  of  the  language,  which  is 
^free  from  ambiguity.  If  a  legislative  en- 
actment violates  no  constitutional  provi- 
sion or  principle,  it  must  be  deemed  its  own 
sufficient    and   conclusive    evidence   of    the 
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justice,  propriety,  and  policy  of  its  passage. 
Courts  have  then  no  power  to  set  it  aside 
or  evade  its  operation  by  forced  and 
unreasonable  construction.  If  it  has  been 
passed  improvidently,  the  responsibility  is 
with  the  legislature  and  not  the  courts. 
Whether  the  law  be  expressed  in  general  or 
limited  terms,  the  legislature  should  be 
held  to  mean  what  they  have  plainly  ex- 
pressed, and  consequently  no  room  is  left 
for  construction;  but  if  from  a  view  of  the 
whole  law,  or  from  other  laws  in  pari 
materia,  the  evident  intent  is  different  from 
the  literal  import  of  the  terms  employed  to 
express  it,  in  a  particular  part  of  the  law, 
that  intent  should  prevail,  for  that,  in  fact, 
is  the  will  of  the  legislature."  2  Suther- 
land, Stat.  Constr.  5  366,  p.  701.  See  Fine 
v.  Moran,  —  Fla.  — ,  77  So.  533. 

"The  sole  authority  of  the  legislature  to 
make  laws  is  the  foundation  of  the  principle 
that  courts  of  justice  are  bound  to  give 
effect  to  its  intention.  When  that  is  plain 
and  palpable,  they  must  follow  it  implic- 
itly. The  rules  of  construction  with  which 
the  books  abound-  apply  only  where  the 
words  used  are  of  doubtful  import;  they 
arc  only  so  many  lights  to  assist  the  courts 
in  arriving,  with  more  accuracy,  at  the  true 
interpretation  of  the  intention.  This  is  true 
whether  the  statute  be  public  or  private, 
general  or  special,  remedial  or  penal.  These  . 
rules  are  a  part  of  the  law  of  the  land 
equally  with  the  statutes  themselves,  and 
not  much  less  important.  The  function  of 
such  interpretation,  unrestricted  by  settled 
rules,  would  introduce  great  uncertainty, 
and  would  involve  a  power  virtually  legis- 
lative. When  a  doubt  arises  upon  the  con- 
struction of  the  words,  it  is  the  duty  of  the 
court  to  remove  the  doubt  by  deciding  if; 
and  when  the  court  has  given  its  decision, 
the  point  can  no  longer  be  considered  doubt- 
ful."   Sutherland,  Stat.  Constr.  §  363. 

The  contention  of  the  appellant  is  that 
the  acts  and  doing  of  the  appellee  are  vio- 
lative of  chapter  7287,  Acts  of  1917,  Laws 
of  Florida,  which  act  prohibits  any  mem- 
ber, employee,  or  agent  of  any  "club  or 
other  association  of  persons,  whether  incor- 
porated or  not  incorporated,"  from  selling. 
serving,  or  otherwise  dispensing  intoxicat- 
ing liquors,  wines,  or  beer,  except  under 
chapter  6860,  Acts  of  1915. 

This  contention  necessarily  involves  a 
construction,  in  chapter  7287,  Acts  of  1917, 
of  the  words  "club  or  other  association  of 
persons." 

"The  word  'club'  has  no  very  definite 
meaning.  Clubs  are  formed  for  all  sorts  of 
purposes,  and  there  is  no  uniformity  in 
their  constitutions."  Com.  v.  Pomphret, 
137  Mass.  564,  text  567,  50  Am,  Rep.  34a 
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Black's  Law  Dictionary  defines  the  word 
"club"  as  "a  voluntary  association  of  per- 
sons for  purposes  of  a  social,  literary,  or 
political  nature,  or  the  like." 

A  club  is  not  a  partnership.  Flemyng  v. 
Hector,  2  Mees.  &  W.  172,  150  Eng.  Reprint, 
716,  2  Gale,  180,  6  L.  J.  Exch.  N.  S.  43. 

"The  term  'association'  ...  is  a  word 
of  vague  meaning,  used  to  indicate  a  col- 
lection of  persons  who  have  joined  together 
for  a  certain  object."  People  v.  Brander, 
244  111.  26,  135  Am.  St.  Rep.  301,  91  N.  E. 
$9,  18  Ann.  Gas.  341. 

"There  are  various  kinds  of  clubs.     An 
unincorporated  members'  club  is  a  society 
of  persons,  each  of  whom  contributes  to  the 
fund  out  of  which  the  expenses  of  conduct- 
ing the  society  are  paid.  An  unincorporated 
proprietary  club  is  one  whose  property  and 
funds  belong  to  a  proprietor,  who  usually 
conducts   it  with   a  view   to  profit.     The 
members,  in  consideration  of  the  payment 
of  an  entrance  fee  and  subscriptions,  are 
entitled  to  make  such  use  of  the  premises 
and  property,  and  to  exercise  such  other 
rights  and  privileges,  as  the  contract  be- 
tween them  and  the  proprietor  justifies.  .  .  . 
"A  proprietary  club  may  ...  be  conducted 
by  either  an  individual,  a  partnership,  a 
voluntary   association,   or   a   corporation." 
11  C.  J.  p.  922. 

We  have  failed  to  find  nor  have  counsel 
for  either  party  furnished  us  with  an  au- 
thority which  gives  to  the  word  "club"  a 
popular  and  definite  meaning.  Therefore 
the  duty  devolves  upon  this  court  to  give 
the  word  a  meaning  that  will  harmonize 
with  and  effectuate  the  legislative  intent. 
"The  cardinal  rule  for  the  guidance  of 
courts  is  to  find  the  legislative  intention; 
in  ascertaining  the  intention  they  must  not 
only  consider  the  occasion  and  necessity  for 
the  law's  enactment,  but  also  have  refer- 
ence to  the  object  intended  to  be  accom- 
plished. Courts  will  never,  if  avoidable, 
adopt  a  construction  of  a  statute  which 
will  lead  to  an  absurdity,  or  make  it  inef- 
fective." 36  Cyc.  1110;  Black,  Interpreta- 
tion of  Law,  132  and  461;  State  v.  Hux- 
ford,  35  R.  I.  387,  87  Atl.  171,  Ann.  Gas. 
1915C,  1138. 

"To  arrive  at  the  real  meaning,  it  is  al- 
ways necessary  to  take  a  broad  general 
view  of  the  act,  so  as  to  get  an  exact  con- 
ception of  itB  aim,  scope,  and  object.  It  is 
necessary,  according  to  Lord  Coke,  to  con- 
sider: (1)  What  was  the  law  before  the 
act  was  passed;  (2)  what  was  the  mischief 
or  defect  for  which  the  law  had  not  pro- 
vided; (3)  what  remedy  the  legislature  has 
appointed;  and  (4)  the  reason  of  the 
remedy." 

Prior  to  the  enactment  of  chapter  6516, 


Laws  of  Florida,  approved  June  7,  1913 
(Com p.  Laws  1914,  §§  3552c-3552j),  the 
state  had  recognized  and  permitted  the 
open  saloon,  where  persons  were  allowed  to 
congregate,  purchase,  and  consume,  on  the 
premises  where  bought,  intoxicating  liquors; 
settees,  chairs,  tables,  musical  vaudeville, 
and  other  attractions  were  allowed  in  such 
resorts,  and  restaurants  paying  a  liquor 
dealer's  license  were  permitted  to  serve 
liquors  at  meals. 

Under  this  statute  "persons  associating 
themselves  together  as  a  club,  whether  in- 
corporated or  not  incorporated,"  by  the  pay- 
ment of  a  tax  were  permitted  to  serve  and 
distribute  intoxicating  liquors,  wines,  and 
beer  to  members  and  nonresident  guests, 
but  such  distribution  or  service  of  liquor 
under  the  statute  was  declared  not  to  be 
deemed  sales.  This  class  dispensing  liquors 
were  not  affected  by  chapter  6516,  Laws  of 
Florida,  such  disposition  of  liquors  by  them 
being  declared  by  law  not  to  be  deemed  a 
sale;  but  the  former  class  of  liquor  dealers 
were  included  in  such  act,  and  in  their 
places  all  chairs,  settees,  tables,  and  attrac- 
tions were  prohibited,  and  no  loitering  al- 
lowed on  such  premises,  but  persons  were 
permitted  to  purchase  and  consume  liquor 
in  such  places. 

Such  was  the  policy  of  the  state  in  the 
regulation  of  the  liquor  business  in  a  non- 
prohibited  territory  until  the  enactment  of 
chapter  6860,  Laws  of  Florida,  approved 
May  5,  1915:  "An  Act  to  Regulate  the  Sale 
or  Furnishing  of  Intoxicating  Liquors, 
Wines,  or  Beer,  and  Prescribing  a  Penalty 
for  the  Violation  of  Certain  of  Its  Provi- 
sions, and  Repealing  Laws  in  Conflict  Here- 
with." By  this  act  the  liquor  dealers  were 
not  permitted  to  sell  intoxicating  liquors 
in  less  quantity  than  one  half  pint,  in 
securely  sealed  receptacles,  and  no  such 
liquors  were  permitted  to  be  drunk  on  the 
premises  where  purchased.  This  act  re- 
pealed all  laws  in  conflict,  and  especially 
chapter  6516,  but  did  not  interfere  with  the 
serving  or  dispensing  of  liquors  by  clubs, 
and  persons  associating  themselves  to- 
gether as  a  club,  as  this  was  declared  by 
§  32,  chap.  6421,  Laws  of  Florida,  approved 
June  5,  1913,  not  to  be  deemed  a  sale. 

The  object  of  these  laws  was  evidently  to 
break  up  the  frequent  assembling  of  per- 
sons at  one  place,  and  indulging  in  social 
drinking;  and  while,  by  the  enactment  of 
chapter  6860,  the  social  drinking  in  the 
saloon  had  been  abolished,  it  was  still  per- 
mitted to  be  indulged  in  by  members  of 
clubs  in  the  clubroom,  and  the  object  of 
such  enactment  has  thus  far  failed. 

The  legislature,  doubtless  realizing  this 
defect  in  the  law,   enacted  chapter  7287, 
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Acts  of  1917,  entitled  "An  Act  Relating  to 
the  Sale,  Service,  or  Dispensing  of  Intoxi- 
.  eating  Liquors,  Wines,  or  Beer  by  Clubs  or 
Other  Associations  of  Persons  Whether  In- 
corporated or  Not  Incorporated,"  whereby 
"no  club  or  other  association  of  persons, 
whether  incorporated  or  not,  ...  should 
sell,  serve  or  otherwise  dispense  intoxicat- 
ing liquors,  wines,  or  beer." 

In  the  language  of  the  court  of  appeals 
of  Alabama  (Wallace  v.  State,  8  Ala.  App. 
386,  62  So.  365),  "one  of  the  purposes  of 
the  statute  evidently  is  to  discourage  social 
drinking,  by  making  it  unlawful  for  men  to 
habitually  congregate  at  one  place  for  the 
purpose  of  drinking  prohibited  liquors,  even 
though  each  should  drink  only  bis  own 
liquor." 

In  our  opinion  the  end  sought  to  be  ac- 
complished by  chapter  6860  of  1915,  and 
chapter  7287  of  1917,  is  to  prohibit  persons 
assembling  together  at  one  place  and  having 
intoxicating  liquors  served  to  them,  though 
each  one  is  served  only  with  his  own  hquor. 
,  If  a  person  who  furnishes  a  place  and  holds 
himself  out  to  receive,  keep,  and  store,  and 
did  receive,  keep,  and  store,  large  quanti- 
ties of  intoxicating  liquors  brought  there  by 
divers  persons,  exceeding  fifty  persons  in 
number,  for  the  purpose  of  being  served  to 
such  persons,  as  they  desired,  such  person 
furnishing  the  glassware,  ice,  bitters,  milk, 
etc.,  for  the  concoction  of  drinks,  and  serv- 
ing the  said  liquors  to  his  patrons,  who 
frequently  assembled  there  by  day  and 
night,  and  conversed  together  and  discussed 
current  topics  and  events,  and  each  had  his 
own  liquor  served  to  him  by  such  person, 
in  consideration  of  pay  for  such  service — 
is  he  conducting  a  club  within  the  meaning 
of  chapter  7287,  and  is  he  a  member,  agent, 
or  employee  of  such  club?  In  order  to  an- 
swer this,  we  must  first  determine  whether 
or  not  such  acts  and  doings  of  appellee  and 
his  patrons  constitute  a  "club  or  other  as- 
sociation of  persons,"  within  the  meaning 
of  chapter  7287. 

The  court  said,  in  Curry  v.  Lehman,  55 
Fla.  847,  47  So.  18:  "'Intent  is  the  spirit 
which  gives  life  to  a  legislative  enactment.' 
The  intent  is  the  vital  part,  the  essence  of 
the  law,  and  the  primary  rule  of  construc- 
tion is  to  ascertain  and  give  effect  to  that 
intent.  Undoubtedly,  the  general  rule  of 
statutory  construction  is  that  the  intent  of 
the  lawmakers  is  to  be  found  in  the  lan- 
guage that  has  been  used;  and  the  court 
has  no  function  of  legislating,  but  simply 
seeks  to  ascertain  the  will  of  the  legisla- 
ture. If,  however,  from  a  view  of  the 
whole  law,  or  from  other  laws  in  pari 
materia,  the  evident  intention  is  different 
from  the  literal  import  of  the  terms  em- 


ployed to  express  it  in  a  particular  part  of 
the  law,  that  intention  should  prevail,  for 
that,  in  fact,  is  the  will  of  the  legislature. 
The  evil  to  be  corrected,  the  language  of 
the  act,  including  its  title,  the  history  of 
its  enactment,  and  the  state  of  law  already 
in  existence  bearing  on  the  subject,  are  all 
properly  considered  by  the  court  in  arriving 
at  the  legislative  intention,  because  the 
legislature  must  have  resorted  to  the  same 
means  to  arrive  at  its  purpose." 

"The  language  used  in  a  statute  should 
be  construed  as  an  entirety,  and  with  refer- 
ence to  the  purpose  of  the  law  as  shown  by 
all  enactments  on  the  subject;  and  the 
meaning  of  words  is  ascertained  by  the  con- 
nection in  which  thev  are  used,  and  the 
evident  intent  disclosed  by  all  the  provi- 
sions on  the  same  subject. 

"Particular  words  or  provisions  shall  be 
construed  with  the  general  purpose  designed 
to  be  accomplished."  Peninsular  Industrial 
Ins.  Co.  v.  State,  61  Fla.  376,  65  So.  398. 

"The  words  of  a  Btatute  are  to  be  under- 
stood in  the  sense  in  which  they  best  har- 
monize with  the  subject  of  the  enactment, 
and  the  object  which  the  legislature  had  in 
view."  Endlich,  Interpretation  of  Statutes, 
§  73. 

The  evident  purpose  of  the  statute  under 
consideration  was  to  remedy  defects  under 
chapter  6860;  each  of  these  statutes  being 
designed  to  discourage  social  drinking  in 
public  places,  as  was  said  by  the  court  of 
appeals  of  Alabama,  in  Wallace  v.  State, 
supra:  "One  of  the  purposes  of  the  statute 
evidently  is  to  discourage  social  drinking 
by  making  it  unlawful  for  men  to  habitu- 
ally congregate  at  one  place  for  the  purpose 
of  drinking  prohibited  liquors,  even  though 
each  should  drink  only  his  own  liquor;  the 
statute  being  inspired,  no  doubt,  by  the 
fact  of  common  observation,  that  the  temp- 
tations to  intemperance  are  greater  when 
men  habitually  resort  to  one  place  and 
drink  in  company  with  each  other,  than 
when  each  drinks  privately  or  drinks  with 
friends  only,  at  his  or  their  home,  in  ordi- 
nary social  intercourse,  or  other  place  that 
is  not  an  unlawful  drinking  place." 

The  statute  provides,  no  "club  or  other 
association  of  persons;"  the  special  word 
"club"  being  followed  by  general  words,  the 
rule  of  construction  known  as  ejusdem  gen- 
eris should  be  applied. 

By  the  rule  of  ejusdem  generis,  where 
general  words  follow  the  enumeration  of 
particular  classes  of  persons  or  things,  the 
general  words  will  be  construed  as  applica- 
ble only  to  persons  or  things  of  the  same 
general  nature  or  class  as  those  enumerated. 
The  particular  words  are  presumed  to  de- 
scribe certain  species,  and  the  general  words 
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to  be  used  for  the  purpose   of  including 
other  species  of  the  same  genus. 

The  words  "other"  or  "any  other,"  follow- 
ing the  enumeration  of  particular  classes, 
are  to  be  read  "as  other  sueh  like,"  and 
include  only  others  of  like  kind  or  charac- 
ter.   36  Cye.  1119. 

Under  5  32,  chap.  6421,  Acts  of  1918, 
under  heading,  "Clubs  Selling  Liquors  to 
Members  and  Nonresidents,"  we  find  "per- 
sons associating  themselves  together  as  a 
dub"  were  not  deemed  liquor  dealers,  and 
were  not  prohibited  by  chapter  6860,  Acts 
of  1915.  The  word  "as"  is  defined  in  Web- 
ster's Dictionary  as  "like,"  "similar  to* 
"of  the  same  kind,"  "in  the  same  manner," 
"in  the  manner  in  which." 

The  legislature  is  assumed  to  have  known 
what  the  law  was  when  chapter  7287  was 
enacted,  and  that  persons  associating  them- 
selves together  as  a  club  were  not  prohi- 
bited by  chapter  6860,  Acts  of  1915,  from 
dispensing  liquors,  and  the  intention  being 
not  only  to  prevent  the  drinking  of  liquors 
in  saloons,  as  was  done  by  chapter  6860  of 
1915,  but  in  clubs  and  all  similar  institu- 
tions. We  think  that  where  persons  in 
large  numbers  deposit  with  a  proprietor  of 
a  restaurant  their  individual  liquor,  and 
such  proprietor  holds  himself  out  as  ready 
to  receive  such  liquor  and  dispense  it  to 
such  patrons,  for  pay  for  such  service,  fur- 
nishing glassware,  ice,  milk,  etc.,  for  mak- 
ing such  liquors  palatable,  and  such  persons 
frequently  by  day  and  night  resort  to  such 
place,  engage  in  discussing  current  events, 
politics,  etc.,  and  have  intoxicating  liquors 
served  to  them,  though  each  person  is 
served  only  with  his  own  liquor,  is  a  club 
or  other  association  of  persons  within  the 
meaning  of  chapter  7287,  Acts  of  1917. 

The  courts  will  not  pass  upon  the  con- 
stitutionality of  a  statute  except  where  it 
is  clearly  unconstitutional  on  its  face,  un- 
less the  question  is  specifically  called  to 
their  attention. 

The  constitutionality  of  chapter  7287  is 
not  assailed  in  the  present  case,  but  was  in 
the  case  of  Pensacola  Lodge,  B.  P.  0.  £.  v. 
State,  —  Fla.  -—,  71  So.  699,  argued  at 
the  same  time,  and,  in  view  of  this  fact 
and  the  conclusion  we  have  reached,  we  will 
decide  as  to  the  constitutionality  of  the 
statute  upon  the  grounds  on  which  it  has 
been  assailed. 

The  first  ground  of  attack  is  that  the 
statute  applies  to  "clubs  and  association  of 
persons,"  and  not  individuals,  and  this  is 
an  unjust  and  arbitrary  classification  of 
persons  and  is  unconstitutional.  "The  leg- 
islature has  a  wide  discretion  in  classifying 
the  subjects  of  police  regulation;  and  a 
legislative  classification  will  not  be  annulled 
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by  the  courts,  unless  it  is  wholly  without 
a  reasonable  or  practical  basis."  Dutton 
Phosphate  Co.  v.  Priest,  67  Fla.  370,  65 
So.  282. 

"When  there  is  a  reasonable  and  prac- 
tical ground  of  classification  for  legislative 
regulations  under  the  police  power,  the 
classifications  should  be  sustained,  even 
though  some  other  classification  or  the  ab- 
sence of  specific  classification  would  appear 
to  some  minds  to  be  more  in  accord  with 
the  general  welfare,  since  the  discretion  of 
selecting  the  subjects  of  police  regulations, 
and  the  nature  and  extent  of  such  regula- 
tions, must  be  left  to  the  general  law- 
making power,  where  there  is  no  undoubted 
and  irreconcilable  conflict  between  the  regu- 
lations and  the  provisions  and  principles  of 
organic  law."  Davis  v.  Florida  Power  Co. 
64  Fla.  246,  60  So.  759,  Ann.  Gas.  1914B, 
965,  5  N.  C.  C.  A.  926. 

When  we  consider  the  object  as  we  have 
stated  it — to  prohibit  the  assembly  of  per- 
sons in  public  places  and  indulging  in  so* 
cial  drinking,  in  which  places  men  drink  to 
greater  excess  than  in  their  homes — we  see 
a  reason  for  the  classification,  and  do  not 
think  the  statute  in  this  respect  violates 
the  Constitution. 

The  next  attack  is  that  the  statute  is 
unconstitutional  because  it  amends  a  prior 
law  without  publishing  it  at  full  length, 
pursuant  to  §  16,  art.  2,  of  the  Constitution. 

This  contention  is  based  upon  the  theory 
that  because  the  statute  provides  that  no 
club  or  other  association  "shall  sell,  serve 
or  otherwise  dispose  of  intoxicating  wines, 
liquors  or  beer  unless  same  be  done  in  such 
manner  and  under  such  regulations  as  pro- 
vided for  and  in  full  compliance  with  the 
provisions  of  an  act  of  the  legislature  of 
Florida,  approved  May  5,  1915,  and  entitled, 
'An  Act  to  Regulate  the  Sale  or  Furnishing 
of  Intoxicating  liquors,  Wines  or  Beer,*" 
etc. 

This  statute  "belongs  to  a  distinctive  class 
of  statutes  known  or  termed  as  reference 
statutes,  not  of  infrequent  enactment;  con- 
stitutional limitation  not  forbidding  stat- 
utes which  refer  to,  and  by  the  reference 
wholly  or  partially  adopt,  pre-existing  stat- 
utes." 

In  the  construction  of  such  statutes  the 
statute  referred  to  is  treated  and  consid- 
ered as  if  it  were  incorporated  into  and 
formed  part  of  that  which  makes  the  ref- 
erence. Turney  v.  Wilton,  36  111.  385; 
Sedgw.  Stat.  &  Const.  Law,  p.  229n; 
Sutherland,  Stat.  Constr.  §§  147-257; 
Knapp  v.  Brooklyn,  97  N.  Y.  520.  The  two 
statutes  exist  as  separate,  distinct,  legisla- 
tive enactments,  each  having  its  appointed 
sphere  of  action,  and  the  alteration,  change, 
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or  repeal  of  the  one  does  not  operate  upon 
or  affect  the  other.  Sika  v.  Chicago  &  N.  W. 
R.  Co.  21  Wis.  370;  Sutherland,  Stat. 
Constr.  §§  147-257. 

Judge  Cooley,  in  People  ex  rel.  Drake  v. 
Mahaney,  13  Mich.  481,  speaking  of  a  simi- 
lar provision,  said:  "This  constitutional 
provision  must  receive  a  reasonable  con- 
struction,  with  a  view  to  give  it  effect.  The 
mischief  designed  to  be  remedied  was  the 
enactment  of  amendatory  statutes  in  terms 
so  blind  that  legislators  themselves  were 
sometimes  deceived  in  regard  to  their  ef- 
fect, and  the  public,  from  the  difficulty  in 
making  the  necessary  examination  and 
comparison,  failed  to  become  apprised  of 
the  changes  made  in  the  laws.  An  amenda- 
tory act  which  purported  only  to  insert 
certain  words,  or  to  substitute  one  phrase 
for  another,  in  an  act  or  section  which 
was  only  referred  to,-  but  not  republished, 
was  well  calculated  to  mislead  the  careless 
as  to  its  effect  and  was  perhaps  sometimes 
drawn  .  .  .  for  that  express  purpose. 
Endless  confusion  was  thus  introduced  into 
the  law,  and  the  Constitution  wisely  pro- 
hibits such  legislation.  But  an  act  com- 
plete in  itself  is  not  within  the  mischief 
designed  to  be  remedied  by  this  provision, 
and  cannot  be  held  to  be  prohibited  by  it 
without  violating  its  plain  intent." 

'It  was  never  intended  by  the  Constitu- 
tion that  every  law  which  would  affect 
some  previous  statute  of  variant  provisions 
on  the  same  subject  should  set  out  the 
statute  or  statutes  so  affected,  at  full 
length.  If  this  were  so,  it  would  be  im- 
possible to  legislate."  Ex  parte  Pollard,  40 
Ala.  77,  text  98. 

The  constitutional  provision  forbidding 
the  amendment  or  revision  of  a  law  by 
reference  to  its  title  only,  and  requiring  the 
act  as  revised,  or  section  as  amended,  to  be 
re-enacted  and  published  at  length,  does  not 
apply  to  amendments  or  repeals  of  statutes 
that  are  affected  by  implication,  but  applies 
only  to  laws  that  assume,  in  terms,  to  re- 
vise, alter,  or  amend  some  particular  prior 
act  or  section  of  an  act.  St.  Petersburg  v. 
English,  64  Fla.  585,  45  So.  483. 

The  next  contention  is  that  "the  title  is 
not  broad  enough."  "The  general  purpose 
of  these  provisions  is  accomplished  when  a 
law  has  but  one  general  object,  which  is 
fairly  indicated  by  its  title."  Cooley,  Const. 
Lim.  205. 

"It  is  a  sufficient  compliance  with  §  16, 
art.  3,  of  the  Constitution,  if  the  subject 
is  expressed  in  the  title  to  the  act;  the 
matters  properly  connected  with  such  sub- 
ject not  being  required  to  be  expressed  in 
the  title."  State  ex  rel.  Hoodie  v.  Bryan, 
50  Fla.  293,  39  So.  929. 


"If  the  title  to  the  act  fairly  gives  notice 
of  the  subject  of  the  act,  so  as  to  reason- 
ably lead  to  an  inquiry  into  the  body  of  the 
bill,  it  is  all  that  is  necessary.  The  title 
need  not  be  an  index  to  the  contents  of  the 
bill."    Ibid. 

Again  the  statute  is  assailed  upon  the 
ground  that  the  provisions  of  chapter  7287 
are  wholly  without  the  power  of  the  legis- 
lature to  enact,  and  lastly  that  chapter  6860 
of  the  Laws  of  Florida,  entitled,  "An  Act  to 
Regulate  the  Sale  or  Furnishing  of  Intoxi- 
cating liquors,  Wines,  or  Beer,  and  prescrib- 
ing a  Penalty  for  the  Violation  of  Certain 
of  Its  Provisions,  and  Repealing  Laws  in 
Conflict  Herewith,"  is  unconstitutional  and 
void,  in  violation  of  §§  1  and  12,  Declara- 
tion of  Rights,  in  violation  of  §  16  of  arti- 
cle 3  of  the  Constitution,  and  of  article  19, 
Constitution  of  Florida.  We  shall  discuss 
these  grounds  together. 

This  court  in  Ex  parte  Pricha,  70  Fla. 
265,  70  So.  406,  said  in  the  majority  opin- 
ion: "Where  the  sale  of  intoxicating  liquors 
is  permitted  or  authorized  in  a  county,  it  is 
still  subject  to  such  regulations,  under  the 
police  power,  as  the  legislature  may  pre- 
scribe," and  decided  that  chapter  6860  was 
not  violative  of  the  Declaration  of  Rights, 
or  of  S  16,  art.  3,  or  article  19  of  the  Con- 
stitution. It  is  true  in  the  case  of  Ex 
parte  Pricha,  supra,  Justices  Taylor  and 
Ellis  dissented  for  the  reasons  that  said 
act,  under  the  guise  of  police  power,  pro- 
hibited the  sale  of  liquor,  and  was  violative 
in  this  respect  of  article  19,  and  that  the 
seventh  section  of  the  act  was  void  because, 
"in  so  far  as  it  may  be  construed  as  an 
attempt  to  prevent  the  giving  of  intoxicat- 
ing liquors  away,"  it  was  not  covered  by 
the  title  of  the  act.  In  the  above -cited 
case  the  party  was  engaged  in  the  sale  of 
liquors,  and  therefore  had  an  interest  in 
the  sale,  and  could  be  heard  to  complain, 
but  in  the  case  before  us  the  appellee  is 
admitted  not  to  sell  or  give  away  intoxi- 
cating liquors;  we  fail  to  see  how  he  could 
be  benefited  even  by  the  dissenting  opinions. 

"Nor  will  a  court  listen  to  an  objection 
made  to  the  constitutionality  of  an  act  by 
a  party  whose  rights  it  does  not  affect,  and 
who  has  therefore  no  interest  in  defeating 
it.  On  this  ground  it  has  been  held  that 
the  objection  that  a  legislative  act  was  un- 
constitutional, because  devesting  the  rights 
of  remaindermen  against  their  will,  could 
not  be  successfully  urged  by  the  owner  of 
the  particular  estate,  and  could  only  be 
made  on  behalf  of  the  remaindermen  them- 
selves. And  a  party  who  has  assented  to 
his  property  being  taken  under  a  statute 
cannot  afterwards  object  that  the  statute 
is  in  violation  of  a  provision  in  the  Consti- 
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tution,  designed  for  the  protection  of  pri- 
vate property.  The  statute  is  assumed  to 
be  valid,  until  someone  complains  whose 
rights  it  invades.  'Prima  facie,  and  upon 
the  face  of  the  act  itself,  nothing  will  gen- 
erally appear  to  show  that  the  act  is  not 
valid;  and  it  is  only  when  some  person  at- 
tempts to  resist  its  operation,  and  calls  in 
the  aid  of  the  judicial  power  to  pronounce 
it  void  as  to  him,  his  property,  or  his 
rights,  that  the  objection  of  unconstitu- 
tionality can  be  presented  and  sustained. 
Respect  for  the  legislature,  therefore,  con- 
curs with  well-established  principles  of  law 
in  conclusion  that  such  an  act  is  not  void, 
but  voidable  only;  and  it  follows,  as  a 
necessary  legal  inference  from  this  position, 
that  this  ground  of  avoidance  can  be  taken 
advantage  of  by  those  only  who  have  a 
right  to  question  the  validity  of  the  act, 
and  not  by  strangers.  To  this  extent  only 
it  is  necessary  to  go,  in  order  to  secure  and 
protect  the  rights  of  all  persons  against  the 
unwarranted  exercise  of  legislative  power, 
and  to  this  extent  only,  therefore,  are 
courts  of  justice  called  on  to  interpose.* 
Cooley,  Const.  Lim.  7th  ed.  p.  232. 

We  do  not  consider  that  the  writers  of 
the  dissenting  opinions  intended  to  or  did 
question  the  police  power  of  the  state  over 
the  control  of  the  liquor,  except  in  the  sale 
of  intoxicating  liquors,  wines,  and  beer. 

Our  Constitution  contains  no  provision, 
directly  or  by  implication,  upon  the  "serv- 
ing or  dispensing  intoxicating  liquors  by 
one  not  engaged  in  the  sale  of  the  same.*9 

The  legislature,  when  unrestrained  by 
the  organic  law,  either  directly  or  by  neces- 
sary implication,  has  the  power  to  pass  any 
statute  which  it  may  deem  proper  for  the 


welfare  of  the  state,  and  may  make  any 
reasonable  regulation  as  to  the  conduct  of 
any  business  or  occupation.  As  was  said  in 
Trageser  v.  Gray,  73  Md.  260,  266,  9  L.R.A. 
780,  text  785,  26  Am.  St.  Rep.  587,  20  AtL 
906:  "But  in  truth  the  valid  exercise  of  the 
police  power  does  not  depend  on  any  ques- 
tion of  discrimination  for  ox  against  par- 
ticular persons  or  classes  of  persons.  It  is 
confided  to  the  wisdom  of  the  legislature  to 
make  such  application  of  it  as  the  public 
welfare  may  require.  In  the  case  of  occu- 
pations which  may  become  injurious  to  the 
community,  they  may  prohibit  them  alto- 
gether; or  they  may  permit  them  only  in 
certain  localities,  and  on  certain  terms  and 
under  certain  restrictions,  or  they  may 
grant  the  privilege  of  pursuing  them  to 
some  persons,  and  deny  it  to  others.  Indi- 
vidual interests  are  not  all  considered  in 
the  exercise  of  this  power.  They  must  yield 
when  they  are  in  opposition  to  the  public 
good.  And  the  legislature  is  to  determine 
what  measures  will  best  promote  the  public 
good  in  dealing  with  these  matters." 

The  orders  appealed  from  should  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  dissolve  the  injunction  and  dismiss 
the  bill. 

It  is  but  right  to  the  Justices  of  this 
court  to  say  that  the  decision  in  this  cause 
has  been  delayed  by  the  sickness  of  the 
writer  who  was  designated  to  prepare  the 
opinion. 

Browne,  Ch.  J.,  and  Taylor,  Whitfield, 
and  Ellis,  JJ.,  concur. 

West,  J.,  disqualified. 


KENTUCKT  COURT  OF  APPEALS. 

JOSEPH  P.  COOK,  Admr.,  etc.,  of  Georgia 

A.  Cook,  Deceased,  Appt., 

v. 

JOHN  N.  NORTON  MEMORIAL  INFIRM- 
ARY. 

(180  Ky.  331,  202  S.  W.  874.) 

Charity  —  hospital  —  liability  for  death 
of  patient. 

A  hospital  established  and  maintained  as 


a  charitable  institution  by  donations,  with- 
out profit,  is  not  liable  for  the  death  of  a 
pay  patient  who,  while  left  unattended,  falls 
from  an  unguarded  window. 
For  other  oases,  see  Charities,  II.  c,  in  Dig. 
1-52  N.  B. 

(April  30,  1918.) 

APPEAL   by   plaintiff   from   a  judgment 
of   the    Common   Pleas    Branch,   Third 
Division,  of  the  Circuit   Court  for  Jeffer- 


Note.  —  The  liability  of  charitable  insti- 
tutions, including  hospitals,  for  personal  in- 
juries, is  discussed  in  the  notes  to  Farrigan 
▼.  Pevear,  7  L.R.A.(N.S.)  481;  Bruce  v. 
Central  M.  E.  Church,  10  L.R.A.(N.S.)  74; 
Thornton  v.  Franklin  Square  House,  22 
L.R.A.(N.S.)  486;  Hordern  v.  Salvation 
Army,  32  L.R.A.(N.S.)  62;  Basabo  v.  Sal- 
vation  Army,  42  L.R.A.(N.S.)    1144;   and 

L.RJL1918E. 


Schloendorff  v.  Society  of  New  York  Hos- 
pital, 52  L.R.A.(N.S.)  505;  and  see  later 
cases,  Tucker  v.  Mobile  Infirmary  Asso. 
L.R.A.1915D,  1167;  Nicholson  v.  Atchison, 
T.  &  S.  F.  Hospital  Asso.  L.R.A.1916D,  1029; 
Loeffler  v.  Sheppard  &  E.  P.  Hospital,  L.R.A. 
1917D,  967;  and  Gamble  v.  Vanderbilt  Uni- 
versity, L.R.A-1918C,  875, 
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son  County  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  the 
death  of  plaintiff's  wife,  alleged  to  have 
been  caused  by  defendant's  negligence. 
Affirmed. 

The  facta  are  stated  in  the  opinion. 
Mr.  S.  A.  Anderson,  for  appellant. 
Messrs.    Richards    A   Harris,    for   ap- 
pellee: 

A  corporation  created  solely  for  charit- 
able purposes,  such  as  caring  for  the  sick 
and  wounded,  and  administering  funds  con- 
tributed for  the  object  from  a  public  treas- 
ury or  by  private  bounty,  having  no  capi- 
tal stock  and  no  provision  for  making  divi- 
dends or  profits,  the  amount  received  from 
pay  patients  going  into  the  common  fund 
for  the  support  of  its  charitable  purposes, 
is  a  public  servant  and,  as  such,  is  exempt 
from  liability  on  account  of  the  negli- 
gence of  its  servants  or  agents. 

Williamson      v.      Louisville      Industrial 
School,  95  Ky.  251,  23  L.R.A.  200,  44  Am. 
St.  Rep.  243,  24  S.  W.  1065;  Perry  v.  House 
of  Refuge,   63  Md.   20,  52  Am.   Rep.  495; 
Heriot's  Hospital  v.  Ross,   12   Clark  &   F. 
507,  8   Eng.  Reprint,    1508;    University  of 
Louisville   v.   Hammock,    127   Ky.   564,    14 
L.R.A.(N.S.)    784,    128  Am.   St.   Rep.   355, 
106  S.  W.  219;   Illinois  C.  R.   Co.  v.  Bu- 
chanan, 126  Ky.  288,  11  L.R.A.(N.S.)   711, 
103   S.  W.  272;    Leavell  v.   Western  Ken- 
tucky Asylum,  122  Ky.  213,  4  L.R.A.(N.S.) 
269,  91  S.  W.  671,  12  Ann.  Cas.  827;  Dun- 
can v.  Nebraska  Sanitarium  &  Benev.  Asso. 
92    Neb.    162,    41    L.R.A.(N.S.)     973,    137 
N.  W.  1127,  Ann.  Cas.  1913E,  1127;  Dun- 
can v.  St.  Luke's  Hospital,   113  App.  Div. 
68,   98   N.   Y.    Supp.   867;    Cunningham   v. 
Sheltering  Arms,   61  Misc.  501,   115  N.   Y. 
Supp.  576,  affirmed  in   135   App.  Div.   178, 
119    N.    Y.    Supp.    1033;     Schloendorff    v. 
Society  of  New  York  Hospital,  211  N.  Y. 
125,   52   L.R.A.(N.S.)    505,    105    N.    E.   92, 
Ann.   Cas.   1915C,   581;    Downes  v.  Harper 
Hospital,  101  Mich.  555,  25  L.R.A.  602,  45 
Am.  St.  Rep.  427,  60  N.  W.  42;   Pepke  v. 
Grace  Hospital,   130  Mich.   493,  90  N.  W. 
278;     AbBton    v.     Waldon     Academy,     118 
Tenn.  24,  11  L.R.A.(N.S.)   1179,  102  S.  W. 
351 ;    Hearns    v.    Water  bury    Hospital,    66 
Conn.  98,  31  L.R.A.  224,  33  Atl.  695;  Tay- 
lor v.   Protestant  Hospital   Asso.  85  Ohio 
S*.  90,  39  L.R.A.(N.S.)   427,  96  N.  E.  1089, 
1  N.  C.  C.  A.  438;  McDonald  v.  Massachu- 
setts General  Hospital,   120  Mass.  432,  21 
Am.   Rep.   529;     Farrigan    v.    Pevear,   193 
Mass.  147,  7  L.  R    A.(N.S.)   481,  118  Am. 
St.   Rep.   484,   78  N.   E.   855,  8  Ann.  Cas. 
1109;    Parks   v.    Northwestern   University, 
218  111.  381,  2  L.R.A  (N.S.)   556,  75  N.  E. 
991,  4  Ann.  Cas.  103;   Gable  v.  Sisters  of 
St.  Francis,  227  Pa.  254,  136  Am.  St.  Rep. 
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879,  75  Atl.  1087,  2  N.  C.  C.  A-  381 ;  Whit, 
taker  v.  St.  Luke  Hospital,  137  Mo.  App. 
116,  117  S.  W.  1189;  Adams  v.  University 
Hospital,  122  Mo.  App.  675,  99  S.  W.  453; 
Powers  v.  Massachusetts  Homoeopathic 
Hospital,  65  L.R.A.  372,  47  C.  C.  A.  122, 
109  Fed.  294;  Lyle  v.  National  Home,  170 
Fed.  842;  Paterlini  v.  Memorial  Hospital 
Assoc.  229   Fed.  838. 

Thomas,  J.,  delivered  the  opinion  of  the 

court: 

This  is  a  suit  brought  by  Joseph  F. 
Cook,  administrator  of  the  estate  of  his 
deceased  wife,  Georgia  A.  Cook,  seeking  to 
recover  damages  suffered  by  her  estate  be- 
cause of  her  death,  which  he  alleges  was 
the  result  of  negligence  on  behalf  of  tha 
defendant  (appellee)  John  N.  Norton  Me- 
morial Infirmary,  its  agentB  and  servants. 

It  is  alleged  in  the  petition  that  the  de- 
fendant  is  a  corporation   and   has   its   in- 
firmary in  the  city  of  Louisville;  that  the 
deceased  was  placed  therein  on  October  21, 
1916,   for  the    purpose    of    undergoing  an 
operation,  which  was  performed  the  follow- 
ing day;  that  she  remained  there  until  the 
1st  day  of  November  following,  when  she. 
through  the  negligence  and  carelessness  of 
the  defendant,  its  nurses,  agents,  and  ser- 
vants,  fell   from  a  window  and    sustained 
the  injuries  resulting  in  her  death.      She 
agreed  to  pay  for  the  room  which  she  oc- 
cupied, and  for  the  nursing  and  attention 
which  she  was  to  receive,  the  sum  of  $16 
per  week,  and  it  is  averred  that  the  room 
to   which   she   was   assigned    was    insecure, 
and  so  constructed  that  she  could  sustain 
the  accident  which  befell  her;  and,  further, 
that  the  nurse  having  her  in   charge  was 
negligent    and    careless    in    not    remaining 
with  the  deceased  when  Bhe  was  "laboring 
under  great  nervous   strain,   and   while  in 
her  highly  nervous  condition,"  growing  out 
of  the  combined  effect  of  her  ailment  and 
the  operation. 

The  first  paragraph  of  the  answer  was  a 
denial  of  the  averments  of  the  petition. 
The  second  paragraph  affirmatively  pleaded : 
(a)  That  the  decedent  and  her  husband 
selected  her  own  physician  and  nurse,  with 
which  the  defendant  had  nothing  to  do; 
and  (b)  that  the  defendant,  under  its 
rules,  did  not  take  into  its  institution  in- 
sane patients,  of  which  rule  the  deceased 
and  her  husband  had  knowledge,  and  that 
the  deceased  at  the  time  was  insane,  hut 
which  fact  was  unknown  to  the  defendant, 
and  that  because  of  her  insanity  she,  of 
her  own  volition,  jumped  out  of  the  win- 
dow with  the  intention  of  committing  sui- 
cide, and  not  as  the  result  of  any  acci- 
dent. The  third  paragraph  set  out,  in  sub- 
stance, that  the  defendant  waa   a  charit- 
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able  institution,  created,  organized,  and  ex- 
isting solely  for  charitable  purposes,  which 
purposes  are  the  taking  care  of,  nursing, 
and  looking  after  the  sick  and  wounded; 
that  it  was  founded  upon  donations  made 
by  charitably  disposed  persons,  which  do- 
nations were,  according  to  the  founders, 
to  be  devoted  solely  to  such  charitable  pur- 
poses; that  it  has  no  stock  or  stockholders, 
and  no  officers  or  agents  who  receive  sala- 
ries, nor  are  the  nurses  in  the  institution 
paid  any  salaries  or  wages;  that  it  made 
neither  dividends  nor  profits,  nor  did  any- 
one connected  with  the  institution  receive 
any  such;  that  it  received,  took  care  of 
and  looked  after  many  patients  who,  on 
account  of  financial  stress,  were  unable  to 
and  did  not  pay  the  defendant  anything; 
and  that  it  makes  a  reasonable  charge  to 
those  patients  who  are  able  to  pay,  and 
that  the  funds  thus  collected  are  devoted 
by  its  trustees  exclusively  to  the  support 
and  maintenance  of  the  institution  as  a 
charitable  one. 

The  plaintiff  demurred  to  the  third  para- 
graph of  the  answer,  which  was  overruled, 
after  which  this  order  appears  in  the 
record:  "Now  comes  plaintiff  and  declines 
to  plead  further.  The  cause  being  sub- 
mitted on  plaintiff's  motion  and  without 
objection  by  defendant,  and  the  court  being 
advised,  it  is  ordered  and  adjudged  by  the 
court  that  plaintiffs  petition  be  dis- 
missed/' 

To  reverse  the  judgment  so  rendered, 
plaintiff  prosecutes  this  appeal. 

We  might  with  propriety  rest  this 
opinion,  affirming  the  judgment,  upon  the 
condition  of  the  record,  without  its  con- 
taining the  objectionable  paragraph  3;  for, 
had  the  demurrer  been  sustained  to  it  and 
it  had  thereby  become  legally  eliminated 
from  the  answer,  with  the  pleadings  m 
their  then  condition  the  court  could 
scarcely  have  done  less  than  to  dismiss  the 
cause  upon  submission,  since  the  first  para- 
graph of  the  answer  denied  its  averments, 
and  the  second  paragraph,  which  was  not 
denied,  pleaded  an  affirmative  defense. 
But  since  counsel  for  both  sides  have 
lengthily  and  learnedly  discussed  the  legal 
question,  presented  by  the  third  paragraph 
of  the  answer,  and  urged  upon  us  its  de- 
termination, we  have  concluded  to  do  so. 

An  examination  of  the  authorities  has 
convinced  us  that  a  purely  charitable  in- 
stitution, such  as  defendant's  hospital  is 
described  in  the  pleadings  to  be,  is  not 
amenable  to  its  patients,  although  paid 
ones,  for  any  damages  which  they  may 
have  sustained,  growing  out  of  alleged 
negligence,  although  such  negligence  might 
consist  in  the  violation  by  the  hospital  of 
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some  duty,  imposed  either  by  an  express 
or  an  implied  contract.  The  cases  dealing 
with  the  subject  seem  to  treat  the  cause 
of  action  as  one  sounding  in  tort,  although 
the  liability,  if  any,  was  created  by  the 
negligent  failure  on  the  part  of  the  hospi- 
tal to  observe  some  alleged  contractual 
duty,  which  is  analagous  to  the  rule  ap- 
plied to  common  carriers  in  suits  by  their 
passengers,  who  sustain  contractual  rela- 
tions the  one  with  the  other,  although  the 
suit  is  generally  treated  as  one  sounding 
in  tort.  Bearing  this  in  mind,  we  find  the 
rule  whereby  such  institutions  are  ab- 
solved from  liability  thus  stated  in  13 
R.  C.  L.  p.  945:  "Immunity  in  all  cases 
of  tort  has  been  claimed  for  them  on  the 
following  grounds:  (1) Public  policy;  (2) 
that  the  assets  or  funds  of  the  institution 
are  impressed  with  a  trust  for  charitable 
purposes,  and  may  not  be  diverted  to  other 
use;  (3)  that  in  so  far  as  concerns  patients 
voluntarily  entering,  whether  as  pay  or 
as  charity  patients,  they  impliedly  waive 
all  claim  for  injuries  and  assume  the  risk 
thereof." 

The  editor  then  proceeds  on  that  and 
.succeeding  pages  to  discuss  each  ground  of 
nonliability,  and  in  the  notes  to  the  text 
are  cases  from  almost  every  state  in  the 
Union,  as  well  as  from  the  Federal  courts, 
relieving  the  institution  from  liability, 
even  in  the  case  of  pay  patients,  who  thus 
sustain  contractual  relations  to  the  hos- 
pital. But  the  courts  are  not  unanimous 
concerning  the  particular  ground  upon 
which  they  base  their  opinions  holding  the 
hospital  not  liable.  Only  two  courts,  so 
far  as  we  are  advised,  reject  all  three  of 
the  grounds,  and  hold  the  hospital  liable 
to  its  pay  patients  for  an  alleged  negli- 
gent failure  to  comply  with  the  contrac- 
tual terms  under  which  the  patient  was 
received;  they  being  Alabama,  in  the  case 
of  Tucker  v.  Mobile  Infirmary  Asso.  191 
Ala.  572,  L.R.A.1915D,  1167,  68  So.  4,  10 
N.  C.  C.  A,  361,  and  the  Ontario  supreme 
court  in  the  case  of  Lavere  v.  Smith's  Falls 
Public  Hospital,  36  Ont.  L.  Rep.  98,  26 
D.  L.  R.  346. 

At  one  time  the  supreme  court  of  the 
state  of  Rhode  Island  joined  the  small 
band  of  courts  who  repudiated  all  grounds 
of  nonliability  of  such  institutions,  as  is 
shown  by  the  case  of  Glavin  v.  Rhode  Island 
Hospital,  12  R.  I.  411,  34  Am.  Rep.  675. 
But  the  succeeding  legislature  of  that  state, 
at  its  1882  session,  promptly  renounced 
that  doctrine,  and  enacted  a  statute  ex- 
cusing the  institution  from  such  liability, 
but  preserving  the  right  against  the  par- 
ticular servant  guilty  of  negligence. 

The   first  ground  found  in  the  excerpt 
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from  R.  C.  L.  supra, — that  of  public  pol- 
icy,— upon  which  a  number  of  courts  base 
their  opinions  holding  the  defendant  in  this 
character  of  case  not  liable,  is  upon  the 
theory  that  such  institutions  are  inspired 
and  supported  by  benevolences,  and  devote 
their  assets  and  all  their  energies  to  the 
relief  of  the  destitute,  the  sick,  and  the 
needy,  and  that  the  common  welfare  re- 
quires that  they  should  be  encouraged  in 
every  way,  and  be  exempt  from  liability 
from  this  character  of  action;  that,  if  it 
should  be  otherwise  held,  it  would  operate 
to  discharge  the  charitably  inclined  from 
donating  or  founding  such  institutions,  and 
might  utterly  destroy  them,  thus  indi- 
rectly casting  the  burden  of  doing  so  upon 
the  state.  Some  of  the  cases  adopting  this 
view  are  Duncan  v.  Nebraska  Sanitarium 
Asso.  92  Neb.  162,  41  L.R.A.(N.S.)  973, 
137  N.  W.  1120,  Ann.  Cas.  1913E,  1127, 
and  Taylor  v.  Protestant  Hospital  Asso.  86 
Ohio  St.  90,  39  L.R.A.(N.S.)  427,  96  N.  E, 
1089. 

The  trust  fund  doctrine  proceeds  upon 
the  idea  that  the  trust  created  by  the 
founders  of  the  institution,  as  augmented 
by  receipts  from  the  pay  patients,  consti- 
tutes a  charitable  trust  fund,  and  that,  if 
it  should  be  diverted  to  the  payment  of 
judgments  which  might  be  obtained  in 
damage  suits  against  the  institution,  the 
purposes  of  the  charity,  as  well  as  its 
donors,  would  be  frustrated,  and  the  char- 
ity itself  most  likely  eventually  destroyed; 
and  that  such  a  result  was  never  contem- 
plated by  the  founders,  or  those  who  in  any 
manner  donated  to  the  institution.  Some 
of  the  cases  adopting  this  theory  are  Parks 
v.  Northwestern  University,  218  111.  381,  2 
L.R.A.(N.S.)  556,  75  N.  E.  991,  4  Ann. 
Cas.  103;  Whittaker  v.  St.  Luke's  Hospital, 
137  Mo.  App.  116,  117  S.  W.  1189;  Perry 
v.  House  of  Refuge,  63  Md.  20,  52  Am.  Rep. 
495;  McDonald  v.  Massachusetts  General 
Hospital,  120  Mass.  432,  21  Am.  Rep.  529; 
Downes  v.  Harper  Hospital,  101  Mich.  555, 
25  L.R.A.  602,  45  Am.  St.  Rep.  427,  60 
N.  W.  42;  Fire  Ins.  Patrol  v.  Boyd,  120 
Pa.  624,  1  L.R.A.  417,  6  Am.  St.  Rep.  745, 
15  Atl.  553;  Gable  v.  Sisters  of  St.  Fran- 
cis, 227  Pa.  254,  136  Am.  St.  Rep.  879,  75 
Atl.  1087,  2  M.  C.  C.  A.  381;  Lyle  v.  Na- 
tional Home  (C.  C.)  170  Fed.  842,  and  Ab- 
ston  v.  Waldon  Academy,  118  Tenn.  24, 
11  L.R.A.(N.S.)    1179,  102  S.  W.  351. 

The  theory  of  the  "implied  waiver"  doc- 
trine is  that  one  who  accepts  the  benefits, 
accommodations,  and  services  of  such  an 
institution  enters  into  a  relation  with  it 
whereby  he  agrees  to  exempt  it  from  lia- 
bility for  the  negligence  of  any  of  its  ser- 
vants  in    administering    the    charity,  and 


that  the  patient  thereby  assumes  the  risk 
growing  out  of  any  negligent  act  of  any  of 
those  connected  with  administering  the  af- 
fairs of  the  institution.  Some  of  the  cases 
holding  to  this  doctrine  are  Powers  v.  Mas- 
sachusetts Homoeopathic  Hospital,  65 
L.R.A.  372,  47  C.  C.  A.  122,  109  Fed.  294; 
Hearns  v.  Waterbury  Hospital,  66  Conn.  98, 
31  L.R.A.  224,  33  Atl.  595;  Downes  v.  Har- 
per  Hospital,  101  Mich.  555,  25  L.R.A.  602, 
46  Am.  St.  Rep.  427,  60  N.  W.  42;  Bruce 
v.  Central  M.  E.  Church,  147  Mich.  230,  10 
L.R.A.(N.S.)  74,  110  N.  W.  951,  11  Ann. 
Cas.  150;  Hordern  v.  Salvation  Army,  199 
N.  Y.  233,  32  L.R.A.(N.S.)  62,  139  Am. 
St.  Rep.  889,  92  N.  E.  626;  Kellogg  v. 
Church  Charity  Foundation,  203  X.  Y. 
191,  38  L.R.A.(N.S.)  481,  96  N.  E.  406, 
Ann.  Cas.  1913R,  883,  3  N.  C.  C.  A.  444; 
Schloendorff  v.  Society  of  New  York  Hos- 
pital, 211  N.  Y.  125,  52  L.R.A.(N.S.)  505, 
105  N.  E.  92,  Ann.  Cas.  1915C,  581;  Hos- 
pital of  St.  Vincent  v.  Thompson,  116  Va. 
101,  51  L.R.A.(N.S.)    1025,  81  S.  E.  13. 

Text  books  and  other  treatises  holding 
a  purely  charitable  institution,  of  the  na- 
ture of  the  defendant  here,  immune  from 
liability  for  this  character  of  suit,  are  2 
Cooley,  Torts,  pp.  1011-1013;  Jaggard, 
Torts,  pp.  184-187.  These  works  base  the 
nonliability  upon  the  same  ground  that 
state  institutions  engaged  in  a  like  ser- 
vice are  excused,  in  that  the  private  but 
purely  charitable  institutions  are  perform- 
ing a  necessary  duty,  which,  if  not  done  by 
them,  would  in  all  probability  have  to  be 
performed  through  some  arm  of  the  state. 

While  not  called  upon  to  take  a  position 
relative  to  the  merits  or  demerits  of  all 
of  the  three  respective  theories  above  re- 
ferred to,  as  grounds  for  excusing  the  in* 
stitution  from  liability  in  this  character 
of  case  (although  the  first  and  second  ones 
have  been  adopted  by  this  court,  as  we 
shall  see),  we  are  not  averse  to  saying 
that  each  of  them,  to  our  minds,  is  founded 
upon  sound  logic  and  convincing  rea- 
soning, and,  while  caustic  criticism  of  each 
of  them  will  be  found  in  some  of  the 
opinions,  although  the  same  opinion  adopts 
one  or  the  other  of  them,  such  criticisms 
appear  to  lose  sight  of  the  nature  and 
purposes  of  the  defendant,  and  treat  it,  in 
applying  the  principles  of  the  law,  as 
though  it  were  strictly  a  private  institu- 
tion. This  is  true  of  the  opinion  in  the 
case  of  Tucker  v.  Mobile  Infirmary  Asso. 
191  Ala.  572,  L.R.A.  1915D,  1167,  68  So.  4, 
10  N.  C.  C.  A.  361,  where  all  the  excusing 
grounds  were  discarded,  but  from  which 
there  was  a  dissenting  opinion  by  Judge 
May  field  of  the  Alabama  supreme  court. 
at  the  beginning  of  which  he  makes  th:* 
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vigorous  statement:  "If  the  law  is  as  it 
is  here  [majority  opinion]  decided  to  be, 
is  it  not  strange  that  no  textbook  writer 
in  England  or  America  has  ever  been  able 
to  learn  it?  It  does  seem  that  such  judges 
and  textbook  writers  as  Cooley,  Kent, 
Story,  Parsons,  Shaw,  Gibson,  Beasley, 
Bush,  Morawetz,  Jaggard,  and  others  of 
equal  note,  would  have  found  it  out,  and 
not  have  misled  the  world  litigants  and 
world  courts  for  a  century  or  more.  .  .  . 
If  the  decision  of  this  case  is  to  stand  as 
the  law  of  this  state,  it  cries  loudly  for  the 
legislature  of  Alabama  to  do  what  the 
legislature  of  Rhode  Island  did, — put  the 
law  of  that  state  in  line  with  that  of  all 
the  other  states  by  a  statute." 

The  majority  opinion  in  that  case  treats 
the  question  as  one  altogether  between 
commercially  engaged  and  profit-earning 
individuals.  It  reduces  the  relation  of 
the  parties  to  a  cold  proposition  qf  busi- 
ness, and  to  the  level  of  demanding  of  each 
other  "an  eye  for  an  eye,  and  a  tooth  for 
a  tooth,"  and  considers  not  the  charitable 
and  public  service  features  of  the  institu- 
tion. We,  like  the  great  majority  of  courts, 
are  unwilling  to  apply  that  Shy  lock  view 
of  the  matter,  and  to  thereby  take  from 
the  charity  the  "pound  of  flesh." 

We  are  not  without  authority  from  this 
court  for  the  position  we  have  assumed 
herein.  In  the  case  of  Williamson  v.  Louis- 
ville Industrial  School,  95  Ky.  251,  23 
L.R.A.  200,  44  Am.  St.  Rep.  243,  24  S.  W. 
1065,  a  judgment  was  sought  against  de- 
fendant, which  was  a  charitable  institu- 
tion having  for  its  purpose  the  reforma- 
tion and  training  of  its  inmates  to  habits 
of  industry,  etc.,  because  of  injuries  in- 
flicted through  the  negligent  and  wrong- 
ful acts  of  one  of  its  servants.  The  funds 
of  the  defendant  therein  were  contributed 
by  individuals  through  philanthropic  mo- 
tives, and  liability  was  denied  because 
"these  are  the  funds  of  the  institution, 
controlled  by  the  managers  not  for  their 
own  profit  or  benefit,  but  solely  for  the 
charitable  purposes  designated  by  its  or- 
ganic law." 

The  case  of  University  of  Louisville  v. 
Hammock,  127  Ky.  564,  14  L.R.A.(N.S.) 
784,  128  Am.  St.  Rep.  355,  106  S.  W.  219, 
was  one  wherein  the  plaintiff  sought  dam- 
ages for  injuries  inflicted  by  a  fellow  pa- 
tient who  was  demented,  or  partially  de- 
mented. The  court  held  that  the  defend- 
ant was  liable,  but  upon  the  ground  that 
it  was  not  a  purely  charitable  institution, 
since  it  was  an  adjunct  of  a  school  of 
medicine,  which  was  maintained  and  oper- 
ated for  compensation  and  profit.     In  the 
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course  of  the  opinion  it  is  recognized  that 
were  it  not  for  such  profit-earning  features 
the  defendant  would  not  be  liable,  the  court 
saying:  "Eleemosynary  institutions  and 
other  institutions  of  like  character  de- 
voted to  purely  charitable  uses,  whether 
maintained  by  government,  corporations, 
or  individuals,  are  exempt  from  such  lia- 
bility as  waB  here  imposed  upon  appellant, 
on  the  ground  that  they  are  mere  instru- 
mentalities brought  into  being  to  aid  in  the 
performance  of  governmental  or  public 
duty;  but  such  is  not  the  character  of  the 
hospital  maintained  by  appellant." 

Other  Kentucky  cases  dealing  with  some 
phase  of  the  legal  principle  here  involved 
are  Illinois  0.  R.  Co.  v.  Buchanan,  126  Ky. 
288,  11  L.R.A.(N.S.)  711,  103  S.  W.  272; 
Leavell  v.  Western  Kentucky  Asylum,  122 
Ky.  213,  4  L.R  A.(N.S.)  260,  91  S.  W.  671, 
12  Ann.  Gas.  827,  and  Ketterer  v.  State 
Bd.  of  Control,  131  Ky.  287,  20  L.ILA. 
(N.S)  274,  116  S.  W.  200.  In  the  last 
two  cases  the  defendant  was  a  public 
charitable  institution,  maintained  and  sup- 
ported as  an  arm  of  the  state  government; 
but,  as  we  have  heretofore  seen,  a  private 
charity  performing  the  same  duties  occu- 
pies the  same  relation  to  its  beneficiaries, 
and  is  under  the  same  obligations  to  them. 

Some  of  the  cases  referred  to  relieve  the 
defendant  of  liability  on  the  ground  that 
the  doctrine  of  respondeat  superior  does 
not  apply  to  purely  charitable  institutions, 
but  we  have  not  dealt  with  this  feature  of 
the  case,  since  the  conclusion  which 
we  have  reached  renders  it  unnecessary. 
Neither  have  we  overlooked  the  fact  that 
some  of  the  cases  relieving  the  institution 
of  liability  impose  upon  it  the  duty  of  ex- 
ercising care  in  the  selection  of  their  ser- 
vants, which,  if  they  should  negligently 
fail  to  do,  they  would  be  liable.  But  we 
have  found  it  unnecessary  to  consider  that 
proposition,  because  there  is  no  allegation 
presenting  that  issue.  Nor  do  we  pass  upon 
the  question  of  the  liability  of  such  insti- 
tutions for  conduct  purely  tortious,  affect- 
ing members  of  the  public  who  are  stran- 
gers to  them.  We  would  also  not  be  under- 
stood as  holding  that  such  institutions 
would  not  be  liable  on  their  contracts, 
made  for  the  purpose  of  protecting,  looking 
after,  and  taking  care  of  their  physical 
property,  or  in  supplying  themselves  with 
those  necessities  required  for  their  con- 
tinued maintenance,  since  upon  such  con- 
tracts they  are  liable,  as  are  other  indi- 
viduals and  corporations.  R.  C.  L.  944, 
supra. 

In  this  opinion  we  have  refrained  from 
taking  excerpts  from  many  of  the  opinions 
and  authorities  cited,  as  well  as  from  ana- 
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lyzing  their  reasoning,  contenting  our- 
selves, lor  the  sake  of  brevity,  with  a 
reference  to  them,  so  that  the  reader,   if 


interested,    may    pursue    a    thorough    re- 
search. 
Wherefore  the  judgment  is  affirmed. 


OREGON  SUPREME  COURT. 
(Department  No.  2.) 

G.  W.  KENNEY,  Respt., 
v. 

T.  M.  HURLBURT,  Sheriff  of  Multnomah 

County,  et  al. 

R.  L.  SABIN,  Individually,  as  Receiver  and 
as  Trustee,  Appt. 

(88  Or.  688,  172  Pac  490.) 

Chattel  mortgage  —  on  fluctuating  stock 
of  goods  —  validity. 

A  recorded  chattel  mortgage  on  a  stock 
of  goods,  which  permits  sales  by  the  mort- 
gagor, but  requires  an  accounting  of  pro- 
ceeds to  the  mortgagee  and  their  application 
either  in  purchase  of  new  stock  which  shall 
become  subject  to  the  mortgage  or  in  sat- 
isfaction of  the  debt  under  which  the 
mortgagor  takes  possession  for  purpose  of 
foreclosure,  is  superior  to  an  attachment 
subsequently  laid  upon  the  property  by  gen- 
eral creditors. 
For  other  cases,  see  Chattel  Mortgage,  IV. 

b,  in  Dig.  1-J2  N.  8. 

(April  30,  1918.) 

APPEAL  by  defendant  Sabin  from  a  de- 
cree of  the  Circuit  Court  for  Multnomah 
County  in  favor  of  plaintiff  in  a  suit  to 
foreclose  a  chattel  mortgage  on  certain 
property,  and  to  enjoin  the  defendant  sher- 
iff from  selling  the  property  on  execution. 
Modified  on  rehearing. 

Statement  by  Bean,  J.: 

This  is  a  suit  to  foreclose  a  chattel  mort- 
gage on  the  fixtures  and  stock  of  goods  and 
merchandise,  executed  by  H.  J.  Puller  to 
plaintiff,  and  to  enjoin  the  sheriff  from  sell- 
ing the  property  on  execution,  pursuant  to 
a  judgment  rendered  against  the  Pulfer 
Mercantile  Company,  a  corporation.  All  the 
defendants  except  R.  L.  Sabin,  in  the  sev- 
eral capacities  in  which  he  appears,  de- 
faulted, so  that  the  only  issues  to  be  tried 
are  those  existing  between  the  plaintiff 
Kenney,  and  the  defendant  Sabin.  Plaintiff 
holds   a  promissory   note   for  $3,500,  exe- 

Note.  —  The  validitv  of  a  chattel  mort- 
gage  of  a  stock  of  merchandise,  as  affected 
by  a  provision  or  agreement  giving  the 
mortgagor  the  possession  with  power  of 
sale,  is  treated  in  the  notes  to  Ephraim  v. 
Kelleher,  18  L.R.A.  604,  and  Gilbert  v. 
Peppers,  36  L.R.A.(N.S.)  1181;  and  see 
later  case,  Greig  v.  Mueller,  46  L.R.A.  ( N.S. ) 
722. 
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cuted  to  him  on  August  10,  1914,  by  H.  J. 
Pulfer,  and  a  chattel  mortgage  securing  the 
same,  executed  on  that  date,  covering  the 
stock  and  fixtures  of  the  business. 

On  May  24,  1915,  while  a  balance  of  the 
note  remained  unpaid  and  Pulfer  was  in 
default,  he,  being  then  in  possession  of  the 
property,  surrendered  up  the  personal  prop- 
erty to  the  plaintiff  under  the  chattel 
mortgage. 

The  complaint  alleges  the  execution  of  the 
note  and  mortgage,  and  the  breach  of  the 
conditions  thereof.  Sabin's  answer  alleges 
that  the  Pulfer  Mercantile  Company,  a  cor- 
poration, prior  to  August,  1914,  acquired 
the  stock  of  goods  and  fixtures  mentioned 
from  H.  J.  Pulfer,  and  that  the  business  of 
buying  and  selling  was  conducted  by  the 
corporation;  that  after  the  execution  of 
the  mortgage  different  creditors  sold  goods 
to  the  corporation,  which  became  part  of 
the  stock;  that  such  sales  were  made  with- 
out the  knowledge  of  the  mortgage  made 
by  Pulfer;  that  Sabin,  as  assignee,  insti- 
tuted an  action  against  the  company  for 
$1,484.93,  and  attached  the  personal  prop- 
erty. The  answer  shows  his  appointment 
as  receiver  of  the  Pulfer  Mercantile  Com- 
pany, a  corporation,  a  bankrupt,  and  his 
election  as  trustee.  It  further  avers  that 
the  chattels  mentioned  in  the  exhibits  to 
the  complaint  do  not  comprise  the  list  of 
goods  in  the  hands  of  either  H.  J.  Pulfer,  or 
Pulfer  Mercantile  Company,  at  the  time  of 
the  execution  of  the  chattel  mortgage,  and 
that  the  larger  portion  of  the  goods  on 
hand  in  August,  1914,  were  subsequently 
disposed  of.  The  reply  put  in  issue  many 
of  the  allegations  of  the  answer. 

The  court  found  that  the  goods,  when 
delivered  to  the  plaintiff  under  his  mort- 
gage, were  the  property  of  Pulfer,  and  not 
of  the  company,  and  were  so  owned  when 
Sabin  was  appointed  receiver,  and  they  were 
attached;  that  afterwards,  in  August,  1915, 
R.  L.  Sabin,  as  such  trustee,  sold  the  re- 
maining personal  property  of  which  he  had 
taken  possession,  for  the  sum  of  $2,400,  so 
that  the  entire  fund  realized  therefrom,  and 
now  in  the  hands  of  defendant  Sabin  as 
such  trustee,  is  the  sum  of  $2,452.20,  which 
is  made  up  of  the  following  items:  perish- 
able property,  $52.20;  store  fixtures,  $529; 
and  stock  of  merchandise,  $1,871;  that  it 
was  agreed  in  open  court  between  the  par- 
ties that  this  fund  should  be  treated  and 
considered  in  the  hands  of  the  trustee  as 
the  personal  property  itself;  that  on  Febru- 
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try  26,  1915,  defendant  Puller  and  plaintiff 
entered  into   an   agreement,   whereby   the 
former  wae  to  transfer  to  the  latter  from 
time  to  time  certain  accounts,  or  choses  in 
action,  against  customers  to  whom  goods 
had  been  sold  on  credit,  and  that,  as  they 
were   collected   by   plaintiff,    the   proceeds 
thereof  were  to  be  applied  in  part  payment 
of  his  note,  pursuant  to  which  Pulfer  did 
transfer  certain  of  the  accounts  to  plaintiff; 
that  plaintiff  has  realized  from  these  ac- 
counts and  choses  in  action,  and  from  the 
•ale   of    a    team    of    horses,    harness,    and 
wagon,  the  sum  of  $1,729.26,  which  should 
be  credited  on  plaintiff's  note  as  of  Febru- 
ary 25,  1915,  at  which  time  there  was  due 
on  the  note  the  sum  of  $3,500  principal, 
and  $140  interest;   that  on  February  25, 
1915,  after  the  application  of  this  sum  so 
realised,  there  remained  due  and  unpaid  on 
the  note  the  sum  of  $1,910.74,  no  part  of 
which  has  been  paid.    The  circuit  court  de- 
creed that  plaintiff's  chattel  mortgage  be 
foreclosed  as  a  first  lien  upon  the  goods,  to 
satisfy  the  balance,  $1,910.74,  with  interest 
at  8  per  cent  per  annum  from  February  25, 
1915.    The  sum  of  $400  was  allowed  as  at- 
torney's fees,  and  a  further  sum  for  costs 
of  bringing  suit. 

Messrs.  Sidney  Teiser  and  Beacb,  Si- 
mon, Sb  Nelson,  for  appellant: 

A  chattel  mortgage  upon  a  stock  of  fix- 
tures intended  for  sale  in  the  ordinary 
course  of  business,  where  the  stock  is  left 
in  the  possession  of  the  mortgagor  with 
power  of  disposition  thereof,  and  without 
requiring,  either  in  the  instrument  itself 
or  in  the  actual  handling  of  the  transaction, 
a  periodical  accounting  to  the  mortgagee, 
is  fraudulent  in  law,  irrespective  of  the 
intent  of  the  parties. 

Orton  v.  Orton,  7  Or.  478,  33  Am.  Rep. 
717;  Bremer  v.  Fleckenstein,  9  Or.  266; 
Jacobs  v.  Ervin,  9  Or.  52;  Aiken  v.  Pascall, 
19  Or.  493,  24  Pac  1039;  Sabin  v.  Willrins, 
31  Or.  450,  37  L.R.A.  466,  48  Pac.  425; 
Peterson  v.  Sabin,  130  C.  0.  A  608,  214 
Fed.  234;  Scandinavian -American  Bank  v. 
Sabin,  142  G.  G.  A.  211,  227  Fed.  679. 

A  mortgage  upon  afteracquired  personal 
property  is  not  valid  at  law.  In  equity  it 
will  be  construed  as  operating  by  way  of  a 
personal  contract  to  give  a  lien  which,  how- 
ever, is  not  enforceable,  except  as  between 
the  parties  and  others  having  notice  or 
knowledge  thereof. 

Flanagan  Bank  v.  Graham,  42  Or.  403, 
71  Pac.  137,  790;  Meier  &  F.  Go.  v.  Sabin, 
130  G.  G.  A  605,  214  Fed.  231. 

One  who  institutes  foreclosure  proceed- 
ings under  a  chattel  mortgage  must  clearly 
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identify  the  property  asserted  to  be  in- 
cluded thereunder. 

Ibid. 

Where  persons  have  endeavored  to  form 
a  corporation  and  in  good  faith  attempted 
to  organize  it,  under  a  valid  law,  for  a 
lawful  purpose,  and  have  colorably  complied 
with  the  requirements  of  the  law,  though 
some  formalities  may  have  been  omitted, 
and  have  afterwards  assumed  to  exercise 
and  have  exercised  corporate  powers  under 
the  law,  the  corporation,  even  if  not  con- 
sidered one  de  jure,  will  be  treated  as  one 
de  facto,  and  the  irregularity  of  its  corpo- 
rate existence  cannot  be  inquired  into  col- 
laterally, but  only  in  a  direct  proceeding 
instituted  by  the  state. 

Jones  v.  Hale,  32  Or.  465,  52  Pac.  311; 
Brown  v.  Webb,  60  Or.  526,  120  Pac.  387, 
Ann.  Cas.  1914A,  148;  Washington  Nat. 
Bldg.  &  Loan  Invest.  Asso.  v.  Stanley,  38 
Or.  319,  58  L.R.A  816,  84  Am.  St.  Rep. 
793,  63  Pac.  489;  Marsters  v.  Umpqua  Oil 
Co.  49  Or.  374,  12  L.R.A.(N.S.)  825,  90  Pac. 
151;  Buffalo  &  A.  R.  Co.  v.  Cary,  26  N.  Y. 
75;  Doty  v.  Patterson,  155  Ind.  60,  56  N.  E. 
668. 

Where  a  mortgage  is  fraudulent  in  law, 
its  invalidity  cannot  be  cured  by  the  mort- 
gagee's taking  possession  a  few  hours  in 
advance  of  attack  by  the  general  creditors. 

Schaupp  v.  Miller,  206  Fed.  575;  Blakes- 
lee  v.  Rossman,  43  Wis.  116;  Wells  v. 
Langbein,  20  Fed.  183;  Mandeville  v.  Avery, 
124  N.  Y.  376,  21  Am.  St.  Rep.  678,  26 
N.  E.  951;  Madson  v.  Rutten,  16  N.  D.  281, 
13  L.R.A.(N.S.)  654,  113  N.  W.  872;  Ste- 
phens v.  Perrine,  143  N.  Y.  476,  39  N.  E. 
11;  Zartman  v.  First  Nat.  Bank,  109  App. 
Div.  406,  96  N.  Y.  Supp.  633;  Re  Morrill, 
2  Sawy.  356,  Fed.  Cas.  No.  9,821;  Crooks 
v.  Stuart,  7  Fed.  800;  Re  Foster,  18  Nat. 
Bankr.  Reg.  64,  Fed.  Cas.  No.  4,964;  Smith 
v.  Ely,  10  Nat.  Bankr.  Reg.  553,  Fed.  Cas. 
No.  13,044;  Stein  v.  Munch,  24  Minn.  390; 
Chapman  v.  Sargent,  6  Colo.  App.  438,  40 
Pac.  849;  Second  Nat.  Bank  v.  Hunt,  11 
Wall.  391,  20  L.  ed.  190;  Allen  v.  Massey, 
17  Wall.  351,  21  L.  ed.  542;  Robinson  v. 
Elliott,  22  Wall.  513,  22  L.  ed.  758. 

Messrs.  Milo  €.  King  and  Malarkey, 
Seabrook,  &  Dibble,  for  respondent. 

Bean,  J.,  delivered  the  opinion  of  the 
court: 

The  vital  question  in  the  case  is  as  to  the 
ownership  of  the  personal  property  at  the 
time  of  the  execution  of  plaintiff's  chattel 
mortgage,  and  at  the  time  of  the  taking 
possession  thereof  by  Kenney  under  the 
terms  of  such  mortgage.  Upon  this  point 
the  rights  of  the  plaintiff  and  defendant 
must  stand  or  fall. 

In  February,  1914,  H.  J.  Pulfer  entered 
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into  the  general  mercantile  business  in  the 
town  of  Gresham,  purchasing  of  Bragg  & 
Duncan,  a  retiring  concern,  their  stock,  in- 
voiced at  approximately  $1,900,  and  fixtures 
at  about  $1,200.  In  order  to  buy  the  prop- 
erty, and  practically  as  one  transaction, 
Pulfer  obtained  $1,000  from  his  wife,  and 
negotiated  a  loan  from  plaintiff  Kenney. 
To  secure  the  payment  of  the  latter  loan, 
Pulfer  executed  a  chattel  mortgage  on  the 
stock  of  goods  and  fixtures  to  Kenney.  On 
August  10,  1914,  Kenney  loaned  Pulfer  an 
additional  $1,000,  taking  a  new  mortgage 
on  the  merchandise  and  fixtures.  The  mort- 
gage described  the  chattels  as  "that  certain 
stock  of  general  merchandise  consisting  of 
.  .  .  and  all  additions  which  shall  hereafter 
be  made  to  such  stock,  similar  in  kind  to 
those  above  set  forth,  or  "otherwise,"  and 
the  same  were  located,  "together  with  all  of 
the  fixtures  of  every  kind  and  nature,  in 
said  buildings,  being  the  stock  and  fixtures 
formerly  owned  by  Messrs.  Bragg  &  Dun- 
can, of  Gresham,  county  of  Multnomah, 
state  of  Oregon,  and  all  additions  made 
thereto."  Then  follows  the  provision:  "It 
is  understood  and  agreed,  however,  that  the 
said  H.  J.  Pulfer  shall  hold  and  retain  the 
possession  of  said  chattels,  as  the  agent  of 
G.  W.  Kenney,  of  Gresham,  county  of  Mult- 
nomah, state  of  Oregon;  that  none  of  the 
chattels  shall  be  sold  unless  the  said  H.  J. 
Pulfer,  as  the  agent  of  said  G.  W.  Kenney, 
shall  keep  a  strict  account  thereof  and  ren- 
der a  strict  accounting  thereof  to  the  said 
G.  W.  Kenney,  applying  all  the  proceeds 
received  from  said  sale  cither  in  payment 
of  the  obligation  secured  by  this  instru- 
ment, or  in  purchasing  new  stock  to  take 
the  place  of  that  sold,  which  said  new  stock 
shall  thereby  come  under  the  operation  of 
this  mortgage." 

The  chattel  mortgage  was  duly  placed 
upon  the  records  of  Multnomah  county. 
Pulfer  operated  the  business  under  the 
name  of  Pulfer  Mercantile  Company,  selling 
goods  and  purchasing  others.  No  strict  ac- 
count thereof  was  rendered  to  Kenney  until 
February,  1915,  when  he  insisted  upon  being 
paid  a  portion,  and  several  accounts  due 
Pulfer  for  goods  sold  were  transferred  to 
Kenney  to  be  collected  and  credited  on  the 
mortgage  debt.  Other  accounts  were  also 
turned  over  to  him,  in  like  manner,  from 
time  to  time,  and  the  money  realized  there- 
from credited  on  the  note.  On  May  24, 
1915,  Kenney  took  possession  of  all  the 
stock  of  goods  and  the  fixtures  then  in  the 
store,  and  posted  a  notice  of  foreclosure 
on  the  store  door.  On  February  14,  1914, 
H.  J.  Pulfer,  his  wife,  C.  B,  Pulfer,  and 
D.  M.  Roberts,  signed  articles  of  incorpora- 
tion of  Pulfer  Mercantile  Company.     H.  J. 


Pulfer  subscribed  for  one  share  of  the  stock 
thereof;  Mrs.  Pulfer  subscribed' for  ninety- 
eight  shares,  and  D.  M.  Roberts  for  one 
share,  making  one  hundred  shares  total 
capitalization.  These  parties  held  a  stock- 
holders' meeting.  The  papers  were  pre- 
pared in  Portland,  and  the  minutes  of  a 
directors'  meeting  were  written  up  and 
delivered  to  Pulfer,  with  instructions  that, 
after  the  articles  of  incorporation  were 
filed  with  the  corporation  commissioner,  a 
meeting  of  the  directors  should  be  held  at 
Gresham,  and  the  minutes  then  utilized.  It 
does  not  appear  that  any  such  meeting  was 
afterward  held.  About  April,  1914,  it  was 
proposed  by  Pulfer  that  Kenney  would 
consent  to  turning  over  to  the  corporation 
the  personal  property  mortgaged  to  him, 
and  that,  in  lieu  of  the  chattel  mortgage, 
the  ninety -eight  shares  of  the  corporate 
stock  subscribed  for  by  Mrs.  Pulfer  should 
be  pledged  to  secure  the  payment  of  his 
note.  Kenney  was  urged  to  agree  to  this 
plan,  and  the  articles  of  incorporation  were 
filed  in  Salem,  and  in  the  county  clerk's 
office,  in  May.  The  organization  fee  and 
license  fee  to  July  1,  1914,  were  paid,  and 
a  contract  was  prepared  for  plaintiff  to 
sign,  to  effect  the  proposal.  Kenney  con- 
sidered the  matter  for  a  time  and,  after 
consulting  his  banker,  refused  to  make  the 
change.  The  stock  of  goods  and  fixtures 
was  never  transferred  to  the  corporation, 
nor  was  there  ever  any  attempt  to  do  so, 
or  pretense  that  the  same  had  been  done. 
No  change  was  made  by  Pulfer  in  the 
method  of  doing  business.  On  May  29, 
1915,  defendant  Sabin,  as  the  representa- 
tive of  various  creditors,  procured  an  at- 
tachment on  the  stock  of  goods  and  fixtures, 
in  an  action  against  Pulfer  Mercantile  Com- 
pany, a  corporation.  Pursuant  to  such 
attachment,  the  sheriff  took  possession  of 
the  personal  property.  A  trial  of  the  rights 
of  the  property  as  between  Pulfer  and  the 
corporation,  by  a  sheriff's  jury,  resulted  in 
a  verdict  that  the  property  belonged  to  the 
former,  and  not  to  the  latter.  Defendant 
Sabin  furnished  a  bond  to  protect  the  sher- 
iff, and  directed  a  sale  of  the  merchandise 
and  fixtures  upon  execution  upon  the  judg- 
ment. This  suit  was  then  commenced.  On 
July  1,  1915,  bankruptcy  proceedings  were 
instituted  in  the  Federal  court  against 
Pulfer  Mercantile  Company,  a  corporation, 
and  Sabin  was  appointed  receiver.  Appli- 
cation was  made  to  the  Federal  court  for 
leave  to  make  said  receiver,  and  any  trustee 
who  might  afterwards  be  appointed,  parties 
to  this  suit,  and  the  Federal  court  ordered 
that  the  same  might  be  done,  and  that  the 
issue  of  ownership  of  said  property  be  de- 
termined in  the  state  court,  it  having  first 
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obtained  jurisdiction  over  the  said  personal 
property.  Thereupon  Sabin,  as  receiver 
and  as  trustee,  was  made  a  party  defend- 
ant herein,  and  supplemental  complaints 
were  filed  against  him.  The  property  was 
sold,  and  the  proceeds  are  held  in  lieu 
thereof. 

The  defendant  Sabin  contends  that  the' 
chattel  mortgage  of  plaintiff  was  invalid, 
for  the  reason  that  the  stock  of  goods  was 
left  in  the  possession  of  the  mortgagor  with 
power  of  disposition  thereof,  under  the  rule 
followed  in  Orton  v.  Orton,  7  Or.  478,  481, 
483,  33  Am.  Rep.  717;  Aiken  v.  Pascall,  19 
Or.  493,  24  Pac.  1039;  and  Sabin  v.  Wil- 
kins,  31  Or.  450,  456,  458,  37  L.R.A.  465, 
48  Pac.  425.  Sabin  further  asserts  that  the 
property,  at  the  time  of  the  attachment, 
was  owned  by  Pulfer  Mercantile  Company, 
a  corporation.  We  find  that  the  title  to 
the  stock  of  goods  and  fixtures,  at  the  time 
of  the  execution  of  plaintiffs  first  chattel 
mortgage,  passed  from  Bragg  &  Duncan  to 
H.  J.  Pulfer,  and  was  never  transferred  to 
the  corporation,  and  that  H.  J.  Pulfer  was 
the  lawful  owner  of  the  property  at  the 
time  of  the  execution  of  both  of  plaintiffs 
mortgages. 

In  regard  to  the  question  of  the  force 
of  the  mortgage,  it  will  be  noticed  that 
H.  J.  Pulfer  was,  by  the  terms  thereof,  not 
given  an  unqualified  right  to  sell  the  goods, 
but  only  unless  he  should  "keep  a  strict 
account,"  render  the  same  to  Kenney,  and 
apply  the  proceeds  to  the  payment  of  the 
mortgage  debt,  or  in  purchasing  new  stock 
to  take  the  place  of  that  sold.  It  must  be 
conceded  that  there  was  no  actnal  fraud  in 
the  transaction.  Kenney  loaned  the  money 
to  Pulfer  in  good  faith,  and  took  the  mort- 
gage, believing  that  it  was  security.  It 
was  not  given  for  the  benefit  of  Pulfer,  in 
any.  sense  of  the  word.  Therefore,  at  the 
inception  of  the  transaction,  the  chattel 
mortgage  was  valid  as  between  Kenney  and 
Pulfer.  On  May  24,  1915,  Kenney  the 
mortgagee  took  complete  possession  of  the 
mortgaged  property,  with  the  intention  of 
holding  the  same,  and  continued  in  such 
possession  until  the  time  of  the  attachment. 
The  right  of  Pulfer  to  hold  possession  of  or 
to  sell  any  of  the  goods  ceased  at  that 
time.  There  was  then  no  other  lien  upon 
the  merchandise.  The  creditors  for  whom 
the  claim  is  made  by  the  receiver  are, 
strictly  speaking,  those  of  Pulfer  Mercantile 
Company,  a  corporation,  and  not  of  H.  J. 
Pulfer. 

Viewing  the  matter  in  the  light  most 
favorable  to  such  creditors,  a  chattel  mort- 
gage upon  future-acquired  personal  prop- 
erty, or  a  fluctuating  stock  of  goods,  is 
valid  as  between  the  mortgagor  and  mort- 


gagee. Flanagan  Bank  v.  Graham,  42  Or. 
403,  71  Pac.  137,  790;  Peterson  v.  Sabin,  130 
C.  0.  A.  608,  214  Fed.  234;  Morton  v.  Wil- 
liamson, 72  Ark.  390,  81  S.  W.  235;  Fidel- 
ity Trust  Co.  v.  Staten  Island  Clay  Co.  70 
N.  J.  Eq.  550,  67  Atl.  1078;  Galveston,  H. 
&  H.  R.  Co.  v.  Hill  Mercantile  Co.  31  Tex. 
Civ.  App.  196,  71  S.  W.  797;  W.  Hay  ward 
Export  Co.  v.  Lee,  113  C.  C.  A.  515,  193 
Fed.  647. 

Although  the  chattel  mortgage  executed 
by  H.  J.  Pulfer  to  plaintiff  in  good  faith 
was  invalid  as  against  the  creditors  of  the 
mortgagor,  it  being  upon  a  fluctuating 
stock  of  goods,  the  lien  was  thereby  per- 
fected when  the  mortgagee  Kenney  was  put 
in  possession  of  the  merchandise,  on  May 
24th,  by  Pulfer,  the  mortgagor.  The  mort- 
gage operated  as  an  executory  agreement, 
which  subjected  the  after-acquired  goods  to 
the  lien  of  the  mortgage  upon  the  mort- 
gagee taking  possession  of  the  goods  before 
the  rights  of  third  persons  intervened.  The 
existence  of  claims  of  creditors,  without 
attachment  or  seizure  upon  execution,  was 
not  such  an  intervention.  6  Cyc.  1051; 
Wasserman  v.  McDonnell,  190  Mass.  326, 
76  N.  E.  959;  Allen  v.  Goodnow,  71  Me. 
420;  Deering  v.  Cobb,  74  Me.  332,  43  Am. 
Rep.  596;  Williamson  v.  Nealey,  81  Me. 
447,  17  Atl.  404;  Williams  v.  Noyes  &  N. 
Mfg.  Co.  112  Me.  408,  92  Atl.  482,  Ann.  Cas. 
1916D,  1224;  Re  National  Valve  Co.  (D.  0.) 
140  Fed.  679;  Re  National  Grocer  Co.  30 
L.R.A.(N.S.)  982,  104  C.  C.  A.  47,  181  Fed. 
33;  Re  Hurley  (D.  C.)  185  Fed.  851;  Jo- 
hansen  Bros.  Shoe  Co.  v.  Alles,  116  C.  C.  A. 
636,  197  Fed.  274;  Re  East  End  Mantel  & 
Tile  Co.  (D.  C;)  202  Fed.  275;  People  use 
of  Bristol  v.  Bristol,  35  Mich.  28;  Eddy  v. 
McCall,  71  Mich.  497,  39  N.  W.  734;  Louden 
v.  Vinton,  108  Mich.  313,  66  N.  W.  222; 
Little  v.  National  Bank,  97  Ark.  57,  133 
S.  W.  166;  Burford  v.  First  Nat.  Bank,  30 
Ind.  App.  384,  66  N.  E.  78;  Campbell  v. 
Quinton,  4  Kan.  App.  317,  45  Pac.  914; 
Petring  v.  Christler,  90  Mo.  649,  3  S.  W. 
405;  Francisco  v.  Ryan,  54  Ohio  St.  307,  56 
Am.  St.  Rep.  711,  43  N.  E.  1046;  Cooper  v. 
Rouse,  130  N.  C.  202,  41  S.  E.  98. 

In  Currie  v.  Bowman,  25  Or.  364,  381,  35 
Pac.  852,  in  discussing  the  validity  of  a 
similar  mortgage,  Mr.  Justice  Lord  said? 
'To  avoid  a  mortgage  or  other  conveyance 
as  fraudulent  and  void,  there  must  be  a  real 
design  on  the  part  of  the  mortgagor,  in 
which  the  mortgagee  participated,  to  with- 
draw his  property  from  the  claims  of  his 
creditors.  ...  A  debtor  has  a  right  to 
secure  a  creditor,  and  if  he  does  so  by  giving 
a  mortgage,  it  is  what  the  law  admits  to 
be  rightful,  although  the  effect  will  be  to 
hinder  other  creditors,  and  he  so  intends; 
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yet,  if  such  mortgage  is  accepted  in  good 
faith,  it  is  not  a  fraudulent  hindrance,  be- 
cause the  debtor  has  not  disposed  of  his 
property  in  a  way  to  prevent  its  applica- 
tion to  the  satisfaction  of  his  bona  fide 
debts" — citing  Sabin  v.  Columbia  River 
Lumber  &  Fuel  Co.  25  Or.  15,  42  Am.  St. 
Rep.  756,  34  Pac.  692,  35  Pac.  854. 

In  Sabin  v.  Wilkins,  31  Or.  450,  457,  37 
L.R.A.  465,  48  Pac.  426,  Mr.  Justice  Wol- 
verton  said:  "The  intent  and  purpose  of 
the  parties  in  giving  and  receiving  a  chattel 
mortgage  is  the  test  of  its  validity  at  its 
inception,  but,  as  it  is  a  thing  capable 
of  modification  by  subsequent  agreement, 
either  expressed  or  implied,  by  co-operative 
and  wilful  disregard  of  its  terms  and  con- 
ditions, it  is  a  prerequisite  to  its  continuing 
validity  that  good  faith  and  fair  dealing  be 
maintained  toward  those  whose  interests 
may  be  affected  by  it.  A  chattel  mortgage 
given  primarily  for  the  benefit  of  the  mort- 
gagor is  void  as  against  creditors  from  the 
beginning." 

In  Little  v.  National  Bank,  97  Ark.  57, 
133  S.  W.  166,  it  was  held  that  a  mortgage 
of  a  stock  of  lumber,  authorizing  the  mort- 
gagor to  continue  sales,  but  requiring  him 
to  keep  the  stock  up  to  a  stated  value,  is 
valid  between  the  parties,  and  constitutes 
a  lien  on  the  property  against  every  person, 
except  subsequent  purchasers  and  creditors 
acquiring  a  specific  lien  on  the  property. 
In  Allen  v.  Goodnow,  supra,  we  find  that, 
where  the  parties  to  the  mortgage  contract 
that  the  mortgagor  may  sell  from  the  stock 
of  goods  mortgaged,  in  the  regular  course 
of  trade,  replenishing  the  stock  with  new 
goods  which  shall  be  subject  to  the  same 
lien,  as  between  them  the  title  to  the  newly 
acquired  stock  in  trade  vests  in  the  mort- 
gagee. In  Re  National  Valve  Co.  (D.  C.) 
140  Fed.  679,  681,  affirmed  in  79  C.  C.  A. 
76,  149  Fed.  54,  we  find  it  is  definitely 
decided  that  a  stipulation  in  a  chattel  mort- 
gage that  it  shall  be  a  lien  on  any  goods 
the  mortgagor  may  thereafter  purchase  and 
place  in  stock,  to  supply  the  place  of  those 
he  should  sell,  while  not  creating  a  present 
lien,  nor  a  lien  when  and  as  the  goods  are 
purchased,  constitutes  a  valid  contract  for 
a  lien  on  such  acquired  property,  and  that 
possession  thereof,  lawfully  taken  by  the 
mortgagee,  has  the  same  effect  of  protecting 
it  in  his  hands  from  the  claims  of  the  mort- 
gagor's creditors  as  has  possession  taken  of 
property  owned  by  the  mortgagor  at  the 
time  of  the  execution  of  the  mortgage.  See 
also  Francisco  v.  Ryan,  54  Ohio  St.  307,  56 
Am.  St.  Rep.  711,  43  N.  E.  1045. 

"In  equity,  while  a  chattel  mortgage  of 
after -acquired  property  passes  no  title  to 
such    property,   it    operates    to    create   an 


equitable  interest  in  the  mortgagee  under 
the  maxim  that  equity  considers  that  as 
done  which  ought  to  be  done;  the  mortgage 
being  deemed  to  be  an  executory  agreement, 
which  attaches  to  the  property  when  ac- 
quired"   5  R.  C.  L.  5  27. 

See  Borden  v.  Croak,  131  HL  68,  19  Am. 
St.  Rep.  23,  22  N.  E.  793;  Wright  v. 
Bircher,  72  Mo.  179,  37  Am.  Rep.  433; 
McCaffrey  v.  Woodin,  65  N.  Y.  459,  22  Am. 
Rep.  644;  Akers  v.  Rowan,  33  S.  C.  451,  10 
L.R.A.  705,  12  S.  E.  165;  Horner-Gaylord 
Co.  v.  Fawcett,  50  W.  Va.  487,  57  L.R.A 
869,  40  S.  E.  564;  Holroyd  v.  Marshall,  10 
H.  L.  Cas.  191,  11  Eng.  Reprint,  999,  33 
L.  J.  Ch.  N.  S.  193,  9  Jur.  N.  S.  213,  7 
L.  T.  N.  S.  172,  11  Week.  Rep.  171,  10  Eng. 
Rul.  Cas.  426;  notes  in  46  Am.  Dec.  717;  76 
Am.  Dec.  731;  109  Am.  St.  Rep.  514;  and 
18  L.R.A.  300  et  seq. 

In  Jones  on  Chattel  Mortgages,  4th  ed. 
§  178,  it  is  stated  thus  in  part:  "Delivery 
of  possession  under  a  mortgage,  before 
rights  have  been  acquired  by  others,  will 
cure  any  invalidity  there  may  be  in  the 
instrument,  whether  arising  from  an  insuf- 
ficient description  of  the  property,  an  in- 
sufficient execution  of  the  instrument,  the 
omission  to  record  it,  or  from  its  containing 
a  provision  which  makes  it  void  except  as 
between  the  parties;  as,  for  instance,  an 
agreement  that  the  mortgagor  may  retain 
possession  and  sell  a  stock  of  goods  in  the 
usual  course  of  trade." 

We  do  not  deem  it  necessary  to  consider 
what  was  the  status  of  the  Pulfer  Mercan- 
tile Company  as  a  corporation.  Suffice  it 
to  say  that,  if  it  was  a  corporation,  it  never 
owned  the  property  mortgaged  to  Kenney. 
The  receiver  Sabin  is  claiming  a  right  to 
the  property  under  the  Pulfer  Mercantile 
Company,  a  corporation,  as  owned  by  it.  If 
the  mortgage  in  question  had  been  actually 
fraudulent  in  its  inception,  a  different  re- 
sult would  have  been  effected.  The  entire 
cash  that  went  into  the  business  consisted 
of  the  original  $2,500  borrowed  from  plain- 
tiff, the  $1,000  borrowed  from  Mrs.  Pulfer, 
the  $1,000  borrowed  from  plaintiff  on  Au- 
gust 10,  1914,  and  the  $1,000  borrowed 
from  one  Middleton  in  March  or  April,  1915, 
all  of  which  was  Pulfer's  money,  for  which 
he  was  individually  indebted,  and  not  the 
corporation.  It  appears  that  between  Au- 
gust, 1914,  and  May,  1915,  Pulfer  paid  out 
some  $16,000  or  $17,000  in  the  purchase  of 
goods. 

In  view  of  the  facts  that  the  rulings  of 
the  state  courts  upon  the  question  are  not 
harmonious,  and  that  there  is  an  apparent 
conflict  in  the  opinions  of  the  lower  Federal 
courts,  and  further  because  this  particular 
phase  of  the  question  is  practically  new  in 
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this  state,  it  becomes  of  interest  to  note 
the  view   of   the    Supreme    Court    of   the 
United  States,  as  expressed  in  Etheridge  v. 
Sperry,  139  U.   S.  266,  35  L.  ed.   171,   11 
Sup.  Ct.  Rep.  565,  where  a  chattel  mortgage 
executed  in  Iowa  was  under  consideration. 
In  the  concluding  part  of  the  opinion  Mr. 
Justice  Brewer  says:     "Indeed,  if  this  were 
an  open  question,  we  could  not  be  blind  to 
the  fact  that  the  tendency  of  this  commer- 
cial age  is  towards  increased  facilities  in 
the  transfer   of   property,    and   to   uphold 
such  transfers  so  far  as  they  are  made  in 
good  faith;   and  it  is  at  least  worthy  of 
thought,  whether  the  rulings  made  by  the 
supreme  court  of  Iowa  do  not  tend  to  make 
chattel  mortgages  more  valuable  for  com- 
mercial purposes,  without  endangering  the 
rights  of  unsecured  creditors.    The  law  now 
generally  requires  a  record  of  all  such  in- 
struments, and  that,  like  the  recording  of  a 
real  estate  mortgage,  gives  notice  to  all 
parties  interested  of  the  fact  and  extent 
of  encumbrances.     Why  should  a  transac- 
tion like  this  be  condemned,  if  made  in  good 
faith  and  to  secure  an  honest  debt?     The 
owner  of  a  stock  of  goods  may  make  an 
absolute   sale   of  them  to  his  creditor,  in 
payment  of  a  debt.     If  an  absolute,  why 
not  a  conditional,  sale,  with  such  conditions 
as  he  and  his  creditor  may  agree  upon  ?    As 
between  the  parties,  no  court  would  ques- 
tion  this   right,   or  refuse  to  enforce   the 
conditions.     The   interests   of   the   general 
public    are    not    prejudiced    by    any    such 
transaction    between    debtor   and    creditor. 
Indeed,  they  are  rather  promoted  by  any 
arrangement    under    which    the    mortgagor 
can  continue  in  business,  for  in  ninety -nine 
cases  out    of   one   hundred  the   taking   of 
possession  by  a  creditor  results  in  closing 
the  business,  and  turning  the  debtor  out  of 
employment.     The   only   parties   who   can 
claim  to  be  injuriously  affected  are  unse- 
cured creditors.     But  they  are  notified  by 
the  record  of  the  exact  relations  between 
the  mortgagor  and  mortgagee;  and  surely 
subsequent  creditors  have  no  right  to  com- 
plain if  they  deal  with  the  mortgagor  with 
full  knowledge  of  such  relations.    Existing 
creditors  may,  of  course,  challenge  the  good 
faith  of  the  transaction,  but  if  they  cannot 
disturb    an    absolute    sale    when    made    in 
good  faith,  why  should  they  be  permitted 
to  challenge  a  conditional  sale,  if  made  in 
like  good  faith?    The  fact  that  fraudulent 
relations  are  possible  is  hardly  a  sufficient 
reason   for   denouncing  transactions  which 
are  not  fraudulent." 

It  is  apparent  that  the  modern  trend  of 
judicial  decisions  is  to  uphold  chattel  mort- 
gages upon  a  commercial  stock  of  goods, 
taken  in  good  faith,  where  the  instrument 


is  placed  upon  the  public  records.  This  is 
clearly  indicated  by  the  comments  of  the 
United  States  Supreme  Court  quoted  above. 
The  mortgagee  was  authorised  by  the 
terms  of  the  instrument,  in  case  of  default, 
to  take  possession  of  the  mortgaged  goods 
"and  sell  and  dispose  of  the  same  at  pri- 
vate sale,  without  notice,"  to  pay  the  note. 
He  took  possession  under  the  stipulation, 
and  was  proceeding  in  good  faith  to  sell  the 
property  at  private  sale  to  satisfy  the  debt. 
The  fact  that  he  was  not  unmindful  of  the 
claims  of  the  unsecured  creditors,  and  of- 
fered and  proposed  to  get  all  he  could  out 
of  the  property  for  them,  would  not  lessen 
nor  defeat  his  security.  At  the  time  he 
so  took  possession  there  was  nothing  to 
prevent  him  from  enforcing  a  lien  upon  the 
property,  if  he  had  had  no  mortgage.  There 
is  no  good  reason  why  he  should  be  consid- 
ered in  a  less  favorable  position  by  reason 
of  taking  a  chattel  mortgage,  in  entire 
good  faith,  to  secure  the  money  loaned  to 
Pulf er  to  pay  for  the  stock  of  goods.  Pulfer 
testifies  that  he  informed  the  principal 
creditors  of  the  chattel  mortgage.  He  is 
out  of  the  business  in  any  event,  and  seems 
inclined  to  state  the  matter  fairly.  Many 
of  the  present  managers  of  the  concerns 
with  whom  he  dealt  have  apparently  not 
remembered  the  matter,  or  never  had  actual 
cognizance  thereof.  The  public  record, 
however,  disclosed  the  true  state  of  affairs 
as  to  H.  J.  Pulfer.  In  this  respect  the  pres- 
ent case  differs  from  the  facts  in  Scandi- 
navian-American Bank  v.  Sabin,  142  0.  C.  A. 
211,  227  Fed.  579.  There  is  the  further 
distinction  between  these  cases,  in  so  far 
as  it  appears,  from  the  opinion  in  Scandi- 
navian-American Bank  v.  Sabin,  supra,  that 
there  was  no  taking  possession  by  the 
mortgagee  in  the  last-named  case,  as  in  the 
case  at  bar.  The  rights  of  the  defendant 
Sabin  as  against  the  Pulfer  Mercantile 
Company,  a  corporation,  accrued  on  May 
29,  1915.  The  claim  made  by  the  receiver 
on  behalf  of  the  creditors  is,  in  effect,  that 
they  had  a  lien  upon  the  stock  of  merchan- 
dise for  goods  sold,  without  any  mortgage 
or  contract  providing  therefor,  before  the 
attachment  was  levied.  In  Fisher  v.  Kelly, 
30  Or.  1,  at  page  8,  46  Pac.  148,  Mr.  Justice 
Moore  said:  "The  general  creditor  is  in  no 
position  to  raise  the  question  that  the 
mortgage  is  void  as  to  him,  until  he  has 
seized  the  property  covered  by  the  chattel 
mortgage,  or  secured  some  lien  thereon" — 
citing  Union  National  Bank  v.  Oium,  3  N.  D. 
193,  44  Am.  St.  Rep.  533,  54  N.  W.  1034. 
In  the  Fisher  Case  a  chattel  mortgage 
was  given  by  a  merchant  tailor  on  his  stock 
of  goods,  which  he  retained  possession  of 
and  dealt  with  in  the  usual  course  of  trade. 
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The  mortgagee  agreed  with  the  mortgagor, 
as  the  lower  court  found,  that  the  existence 
of  the  chattel  mortgage  should  not  he  made 
public,  and  that  no  creditors  of  the  mort- 
gagor should  be  advised  thereof;  that  they 
knew  nothing  about  it  until  they  attached 
the  goods;  that  such  understanding  was  in- 
tended to  deceive  creditors,  and  hinder  and 
defraud  them.  The  mortgage  was  never 
filed,  nor  was  possession  thereunder  ever 
taken  by  the  mortgagee.  It  was  held  to  be 
"void  as  to  attaching  creditors,  without 
reference  to  the  issue  that  the  mortgagees 
gave  the  mortgagor  power  to  dispose  of  the 
goods  for  his  own  use  and  benefit." 

Whatever  may  be  stated  as  a  conclusion 
by  Mr.  Kenney,  or  anyone  else,  in  regard 
to  the  accounts  transferred  to  him,  it  is 
clear  that  the  same  were  taken  by  him  as 
collateral,  and  anything  he  realized  there- 
from was  to  be  credited  upon  the  Pulfer 
note.  It  is  not  believed  that  Kenney  desires 
more  than  a  sufficient  amount  to  pay  the 
debt  due  him.  It  is  a  very  simple  matter 
for  him  to  account  for  any  balance  of  the 
miscellaneous  bills  or  other  collateral,  if 
any,  that  may  remain  after  his  mortgage  is 
satisfied.  This  matter,  therefore,  need  not 
be  further  considered  here.  There  is  no 
complaint  in  regard  to  the  amount  found 
due  upon  plaintiff's  note. 

It  follows  that  the  decree  of  the  lower 
court  should  be  affirmed;  and  it  is  so 
ordered. 

McBride,  Ch.  J.,  and  Harris  and  Mc- 
Oamanty  JJ.,  concur. 

A  petition  for  rehearing  having  been  filed, 
Bean,  J.,  on  May  28,  1918,  handed  down 


the  following  additional  opinion  ( —  Or.  — , 
173  Pac.  158) : 

In  a  petition  for  rehearing  it  is  suggested 
that,  in  ascertaining  the  balance  due  plain- 
tiff Kenney,  the  lower  court  figured  a  credit 
of  $300  as  the  estimated  value  for  several 
thousand  dollars  in  outstanding  accounts, 
transferred  by  H.  J.  Pulfer  to  plaintiff. 

Our  opinion  heretofore  rendered,  —  Or. 
— ,  ante,  653,  172  Pac.  490,  clearly  holds 
that  such  accounts  were  transferred  to 
plaintiff  as  collateral  security  for  the  note 
of  plaintiff,  and  not  as  an  absolute  sale. 
These  accounts  appear  in  the  findings  of 
the  trial  court  as  though  the  sum  of 
$1,729.26  had  been  realized  therefrom,  with 
the  proceeds  of  the  sale  of  a  team  of 
horses,  wagon,  and  harness. 

The  decree  of  the  lower  court  will  be 
directed  to  be  modified,  so  as  to  provide  for 
the  payment  of  the  balance  found  due  upon 
plaintiff's  note  and  mortgage,  from  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property, 
and  the  net  amounts  actually  realized  by 
plaintiff  from  the  assigned  accounts,  con- 
sidering such  accounts  as  collateral  secu- 
rity, and  not  estimating  the  value  thereof. 
Plaintiff  will  be  required  to  account  to  the 
receiver,  or  to  whom  the  same  may  appear 
to  belong,  in  the  lower  court,  for  any  and 
all  of  the  said  accounts,  or  the  proceeds 
thereof  that  may  Temain  after  the  satisfac- 
tion of  the  amount  found  due  plaintiff  upon 
hi  8  note  and  mortgage,  and  the  costs,  ex- 
penses, and  attorneys'  fee  in  this  suit. 

Plaintiff  will  recover  his  costs  in  this 
court,  notwithstanding  such  modification. 
In  other  respects  the  motion  for  a  rehearing 
is  denied. 


TEXAS  COURT  OP  CRIMINAL 
APPEALS. 

R.  D.  ANDERSON,  Appt., 
v. 

STATE  OF  TEXAS. 
(—  Tex.  Crim.  Rep.  — ,  202  S.  W.  944.) 

Evidence  —  statement   as   to   homicide. 

1.  Upon  a  trial  for  homicide  the  wife  of 
deceased  cannot  testify,  for  the  purpose  of 
refuting  a  theory  of  self-defense,  that  an 
eye-witness  had  told  her,  some  distance 
from  the  scene  of  the  conflict  and  in  the 
absence  of  accused,  that  accused  had  shot 
her  husband  and  that  they  tried  to  get  him 
not  to  do  it. 
For  other  cotes,  see  Evidence,  X.  d,  in  Dig. 

1-52  N.  8. 

Note.  —  The  power  of  a  court  to  call  and 
examine  a  witness  is  treated  in  the  note  to 
Parker  v.  State.  L.R.A.1910A,  1191. 


Witness  —  examination  from  statement 
made  oat  of  court. 

2.  The  state  cannot,  in  a  criminal  trial, 
examine  its  own  adult  witness,  who  is  with- 
out known  disability,  from  a  statement 
which  he  had  made  out  of  court,  by  reading 
the  statement  to  him  in  the  presence  of  the 
jury  and  asking  him  if  the  statement  was 
true,  when  in  giving  his  testimony  he  failed 
to  remember  the  facts  found  in  such  state- 
ment. 

For  other  cases,  see  Witnesses,  II.  a,  in  Dig. 
l-5t  N.  8. 

Appeal  —  Judge's    impression    of    evi- 
dence. 

3.  Where  the  judge  is,  by  statute,  forbid- 
den to  convey  to  the  jury  his  impression  of 
the  evidence,  it  is  error  for  him,  in  a  case 
of  homicide  where  the  defense  is  self-defense, 
to  interrogate  a  state's  witness  from  a 
written  statement  previously  made  by  hu« . 
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to  tiie  effect  that  accused  had  threatened  to 
kill  deceased. 

for  other  cases,  see  Appeal  and  Error,  VII. 
»,  6,  in  Dig.  1S2  N.  8. 

(April  10,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Taylor  County 
convicting  him  of  manslaughter.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Harry  Tom  King,  for  appellant. 
Mr.  E.  B.  Hendricks,  Assistant  Attor- 
ney General,  for  the  State. 

Morrow,  J.,  delivered  the  opinion  of  the 
court: 

Appellant,  under  indictment  for  murder, 
was  convicted  of  manslaughter. 

According  to  the  state's  theory,  appellant 
shot    and    killed    deceased    under    circum- 
stances which  constituted  murder.     Appel- 
lant claims  to  have  acted  in  self-defense. 
One  of  his  eyewitnesses  was  his  stepson, 
Emmett  Burns.     This  witness  was  present 
and  testified,   in  substance,   that  deceased 
came  to  the  restaurant  where  he  was  killed, 
armed  with  a  pistol;  that  appellant  at  the 
time  immediately  before  the  shooting  was 
behind  a  partition  door -jamb,  with  his  head 
sticking  out,  and  with  a  target  rifle  in  his 
hand,  which  was  pointed  down  toward  the 
floor;    that    after    some    words    were    ex- 
changed deceased  fired  two  shots  at  appel- 
lant while  he  was  in  the  position  described; 
and  that    appellant  fired   one   shot,  which 
witness  did  not  Bee  but  heard,  he  at  the 
time  being  in  the  act  of  leaving  the  house. 
Appellant's  testimony  was  substantially  to 
the  same  effect,  and  he  was  corroborated  by 
some  other  testimony. 

The  wife  of  deceased,  introduced  as  a 
witness  for  the  state,  testified  that  on  the 
morning  the  homicide  occurred,  after  it 
took  place,  some  distance  from  the  scene 
thereof,  in  the  absence  of  appellant,  she  had 
a  conversation  with  the  witness  Burns,  in 
which  he  told  her  that  appellant  shot  de- 
ceased, and  further  said  "that  we  tried  to 
get  him  not  to  do  it."  It  is  not  claimed 
that  this  is  res  gestae.  The  court,  in  ex- 
plaining the  bill,  says:  "Defendant  claimed 
self-defense,  and  Emmett  Burns's  testimony 
also  tended  to  show  self-defense  on  the 
trial.  This  was  admitted  to  refute  that 
theory." 

The  objection  that  the  evidence  is  hear- 
say is,  we  think,  well  taken.  It  might  have 
been  used  to  impeach  the  witness  Burns  if 
the  predicate  therefor  had  been  laid.  This, 
however,  was  not  done.  If  it  had  been  used 
as  impeaching  testimony,  the  court  would 
have  been  required  to  limit  it  to  that  pur- 
pose, namely,  as  bearing  upon  the  credibil- 
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ity  of  Burns.  It  appears  to  have  been  used 
as  original  testimony,  contradicting  the  tes- 
timony of  Burns  and  the  theory  of  self- 
defense.  The  testimony  of  Burns  was  not 
only  material  upon  this  issue,  and  in  conflict 
with  the  statement  proved  and  attributed 
to  him,  but  it  tended  to  contradict  other 
witnesses  who  supported  the  appellant's 
theory.  We  regard  its  admission  as  preju- 
dicial error. 

Some  hours  before  the  homicide  took 
place,  the  deceased  and  appellant  had  a 
quarrel  and  were  about  to  fight,  and  were 
separated  by  friends,  among  them  a  witness 
by  the  name  of  Thomas.  This  witness  was 
a  negro  man  and  brother-in-law  of  deceased. 
He  was  not  present  at  the  time  the  homi- 
cide took  place.  He  was  called  by  the  state 
to  relate  the  incidents  of  the  prior  encoun- 
ter. It  seems  that  sometime  after  the 
homicide,  and  before  the  trial,  this  witness 
had  made  a  statement  in  writing  in  the 
presence  of  one  described  as  Mr.  Graham, 
in  which  writing  he  detailed  his  version  of 
the  first  difficulty;  and  it  appears  that  in 
this  writing  there  were  statements  of  the 
witness  in  which  he  claimed  that,  imme- 
diately after  the  prior  encounter,  appellant 
had  made  threats  to  kill  deceased.  In  giv- 
ing his  testimony  he  failed  to  recount  this 
fact;  that  is,  he  failed  to  testify  to  the 
threats,  and  said,  in  effect,  that  he  recol- 
lected nothing  that  was  said  by  the  appel- 
lant on  the  occasion  mentioned.  The  state's 
attorney  and  the  trial  judge,  on  his  direct 
examination,  interrogated  him,  asking  him 
certain  leading  questions,  after  proving  by 
him  that  he  had  made  the  written  state- 
ment mentioned.  As  we  understand,  the 
statement  was  produced  during  this  exami- 
nation, which  was  in  the  presence  of  the 
jury,  and  alternately  the  district  attorney 
and  the  judge  used  it  in  interrogating  the 
witness.  The  bill  states  that  the  writing 
was  read,  but  it  does  not  appear  copied  in 
the  bill  or  the  statement  of  facts.  Respond- 
ing to  this  method  of  examination,  and 
having  his  memory  thus  refreshed,  the 
witness  said  that  he  did  remember  some 
things  that  the  appellant  said;  among 
others,  that  he  begged  for  his  gun  and  that, 
when  it  was  refused  him,  said  he  had  an- 
other gun  at  home,  and  that  Cummings 
(deceased)  had  to  go  home,  that  he  (appel- 
lant) would  get  him.  He  said  to  Cummings : 
"I  will  get  you."  After  the  cross-examina- 
tion by  appellant's  counsel,  and  after  stnte's 
counsel  had  conducted  his  redirect  examina- 
tion, the  bill  states  that  the  following  took 
place:  "The  court  trying  the  case  again 
took  the  witness  from  the  district  attor- 
ney and  read  from  a  paper  held  in  his  hand, 
and  asked  witness  if  he  remembered  this 
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statement :  'Before  lie  left  the  house  he 
said  he  would  kill  Cummings  if  it  was  the 
last  thing  he  ever  done.'  All  of  this  in  the 
presence  of  the  jury.  And  the  court  there- 
upon asked  the  witness  if  he  had  made  this 
statement  to  Mr.  Graham,  and  the  witness 
says:  1  remember  that.  I  am  sure  that 
was  said.'  The  court  then  read  as  follows 
from  the  paper:  'When  he  came  back,  he 
went  in  behind  us,  and  he  still  said  he  was 
going  to  kill  Cummings.'  The  court  asked 
the  witness  if  that  was  so,  and  the  witness 
replied:  'That  is  so.'  And  the  witness 
thereupon  further  testified  in  response  to 
the  court:  'I  did  not  testify  to  that  awhile 
ago  because  I  did  not  think  of  it.  I  think 
that  was  everything  that  was  said.  That 
is  all  I  can  remember.  That  is  why  I  did 
not  tell  you  any  more.  I  just  told  you  ail 
I  could  remember.' " 

Various  objections  are  urged  to  this  pro- 
ceeding. The  court  qualifies  the  bill  with 
the  statement  that  the  witness  appeared  to 
be  confused  and  excited,  and  did  not  seem  to 
understand  many  of  the  simplest  questions. 
It  has  often  been  declared  within  the  sound 
discretion  of  the  trial  judge  to  permit  lead- 
ing questions  to  be  asked  to  a  hostile,  un- 
willing, or  reluctant  witness.  Mann  v. 
State,  44  Tex.  642,  and  other  cases  in 
Branch's  Anno.  Penal  Code,  §  158.  This  dis- 
cretion has  been  held  to  cover  a  case  in 
which  a  child  laboring  under  excitement 
was  asked  such  questions.  Campbell  v. 
State,  62  Tex,  Crim.  Rep.  663,  138  S.  W. 
607.  There  doubtless  would  arise  other 
instances  in  which  the  application  of  the 
principle  would  be  justified.  In  the  present 
case,  the  witness  was  a  grown-up  man,  was 
related  to  the  deceased,  and  made  a  written 
statement  in  advance,  which  apparently 
was  voluntarily  made,  and  which  was  in 
possession  of  the  state.  He  does  not  there- 
fore seem  to  have  been  hostile,  unwilling, 
or  reluctant.  It  is  doubtful  whether  the 
rule  should  be  enlarged  to  embrace  an  in- 
stance of  a  full-grown  man,  not  suffering 
from  any  shown  disability,  who  claimed 
that  he  was  an  eyewitness  to  a  recent  trans- 
action, and  who  was  unable  to  relate  the 
incidents  upon  the  trial  in  the  same  man- 
ner or  in  the  same  substance  that  he  had 
previously  related  them,  and  who  in  his  ef- 
forts to  do  so  became  confused  and  excited. 
If  it  be  conceded  that  the  circumstances 
were  such  as  to  authorize  leading  ques- 
tions, the  question  occurs  whether,  in  per- 
mitting the  proceeding  that  is  disclosed  by 
the  record  in  the  present  instance,  the  court 
was  exercising  sound  judicial  discretion. 
The  effect  of  the  proceeding  was  to  get  be- 
fore the  jury  the  fact  that  the  witness, 
soon  after  the  homicide,  signed  a  written 


statement  in  which  he  had  asserted  that 
appellant  had  made  serious  threats  against 
the  life  of  deceased,  and  to  induce  him  by 
leading  questions,  prompted  by  this  written 
statement,  to  testify  that  these  threats 
were  in  fact  made.  As  disclosed  in  the 
bill,  the  effect  of  his  testimony,  before  this 
proceeding,  was  that  he  had  seen  the  pre- 
vious difficulty,  but  remembered  no  threats. 

In  Spangler  v.  State,  41  Tex.  Crim.  Rep. 
432,  55  S.  W.  329,  the  court,  dealing  with 
a  similar  question,  used  the  following  lan- 
guage: "Charley  Spangler  was  a  witness 
for  the  state,  and  he  had  testified  to  no 
fact  detrimental  to  the  state,  and  the  state 
would  not  have  been  authorized  to  contra- 
dict him  by  showing  that  he  had  testified 
to  an  additional  fact  before  the  grand  jury. 
It  could  only  contradict  him  where  he  had 
testified  to  some  affirmative  fact  detri- 
mental to  the  state,  and  then  only  where 
the  attorney  for  the  state  had  been  taken 
by  surprise  at  the  testimony  of  his  own 
witness.  So  far  as  we  are  able  to  discover 
from  the  bill  here,  the  witness  did  not  re- 
member the  additional  fact;  and  the  state 
was  permitted,  over  the  objections  of  appel- 
lant, to  parade  the  witness's  testimony, 
taken  in  the  grand  jury  room,  before  the 
petit  jury  trying  the  case." 

This  case  was  reversed  on  other  grounds, 
the  court  condemning  the  practice,  but  stat- 
ing that,  inasmuch  as  the  witness  did  give 
the  testimony  when  his  memory  was  re- 
freshed in  the  manner  stated,  it  would  not 
be  held  reversible. 

In  Brown's  Case,  42  Tex.  dim.  Rep.  185, 
58  S.  W.  133,  the  court  expressed  itself  with 
reference  to  a  similar  question  as  follows: 
"The  examination  of  the  witness  Melvin 
Cude  was  unauthorized.  Testimony  taken 
before  the  grand  jury  is  admissible  solely 
where  the  truth  or  falsity  of  the  witness  is 
in  question.  In  Spangler^  Case,  41  Tex. 
Crim.  Rep.  424,  65  S.  W.  326,  while  we  held 
it  was  not  reversible  error  to  use  the  grand 
jury  testimony  for  the  purpose  of  refresh- 
ing a  witness's  recollection,  still  the  method 
pursued  in  that  case  was  improper.  In  this 
case,  as  is  well  said  by  counsel  in  their 
brief:  If  the  state  used  the  paper  for  the 
purpose  of  impeaching  its  own  witness,  this 
was  improper.  If  counsel  used  the  paper 
for  the  purpose  of  testing  the  memory  of 
the  witness  with  the  view  of  impeaching  his 
testimony,  this  was  improper.  If  he  used 
the  paper  to  intimidate  the  witness,  this 
was  improper.  If  he  used  the  paper  as  the 
basis  of  the  cross-examination  of  his  own 
witness,  yet  refused  the  use  of  the  paper  to 
the  defendant  and  his  counsel,  this  was  im- 
proper.' Evidently  the  paper  in  question 
was  used  for  some  or  all  of  these  purposes." 
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Both  of  these  cases  relate  to  testimony 
taken  before  the  grand  jury,  to  the  use  of 
which  there  was  a  particular  objection.  See 
Wisdom  v.  State,  42  Tex.  Orim.  Rep.  582, 
61  S.  W.  926.  However,  in  so  far  as  they 
illustrate  the  dealing  with  a  witness  by  the 
party  offering  and  bringing  before  the  jury 
the  statements  made  out  of  court,  cor- 
roborating where  he  is  not  impeached,  and 
the  use  of  such  statements  to  contradict  or 
intimidate  him,  where  he  has  not  given 
damaging  testimony  against  the  party  of- 
fering it,  the  principle  involved  is  not  dis- 
tinguishable from  that  involved  in  the  case 
mentioned. 

In  Carter  v.  State,  75  Tex.  Crim>  Rep. 
110, 170  S.  W.  742,  the  court  says:  •'State's 
counsel  should  never,  by  his  questions,  sug- 
gest an  answer  to  a  friendly  witness."  The 
law  permits  the  trial  judge  to  interrogate  a 
witness  under  certain  circumstances,  but 
the  law  forbids  his  making  comments  upon 
the  weight  of  the  evidence.  In  Vernon's 
Code  Crim.  Proc.  p.  468,  note  93,  in  the  text 
it  is  said:  "A  charge  is  erroneous  which  in 
any  way,  and  to  any  degree,  conveys  to  the 
jury,  the  impression  of  the  judge  on  any  of 
the  evidence" — citing  Gibbs  v.  State,  1  Tex. 
App.  13,  and  other  cases. 

The  law  contemplates  that  the  trial  judge 
shall  maintain  an  attitude  of  impartiality 
throughout  the  trial,  and  it  has  been  often 
held  that  his  views  or  impressions  of  the 
weight  of  the  evidence,  or  upon  the  issues 
in  the  case,  may  be  conveyed  to  the  jury  as 
effectively  by  other  means  as  by  charge  of 
the  court.  This  is  illustrated  by  the  opin- 
ion of  this  court  written  by  Judge  Hurt  in 
Kirk  v.  State,  35  Tex.  Crim.  Rep.  224,  32 
S.  W.  1045,  and  in  Lawson  v.  State,  — 
Tex.  Crim.  Rep.  — ,  32  S.  W.  895;  Reason  v. 
State.  —  Tex.  Crim.  Rep.  — ,  30  S.  W.  780; 
Crook  v.  State,  27  Tex.  App.  198,  11  S.  W. 
444;  Wilson  v.  State,  17  Tex.  App.  625; 
Simmon 8  v.  State,  55  Tex.  Crim.  Rep.  446, 
117  S.  W.  141.  The  fact  that  the  part  taken 
by  the  court,  whether  or  not  inadvertently 
or  with  the  best  intentions,  may  have  im- 
pressed the  jury  in  regard  to  his  views  of 
the  evidence,  is  none  the  less  harmful. 

In  the  present  case  it  appears  that  after 
the  cross-examination,  and  after  the  prose- 
cuting attorney  had  pursued  the  methods 
described  in  examining  his  own  witness, 
the  court  read  from  the  paper,  which  con- 
tained the  witness's  statements  out  of 
court,  the  following:  "Before  he  left  the 
house  be  said  he  would  kill  Cummings  if  it 
was  the  last  thing  he  ever  done."  The 
judge  then  asked  the  witness  if  he  made 
that  statement  to  Mr.  Graham.  From  the 
same  paper,  the  bill  shows,  he  read  in  the 
presence  of  the  jury  the  following:    "When 


he  came  back  he  went  in  behind  us,  and  he 
atill  said  he  was  going  to  kill  Cummings." 
The  court  asked  the  witness  if  that  was  so, 
and  the  witness  replied  that  it  was. 

It  is  not  unusual  that  a  witness  is  al- 
lowed to  examine  a  writing  to  refresh  his 
memory  (Branch's  Anno.  Penal  .  Code, 
§  160);  but  that  does  not  mean  that  a 
party  may  read  to  his  own  witness,  in  the 
hearing  of  the  jury,  his  written  statement 
made  out  of  court,  and  prove  by  him  that 
he  made  the  statement  and  that  it  states 
the  facts.  This  is  subject  to  the  criticism 
that  it  is  a  method  of  leading  one's  own 
witness  and  corroborating  him  before  he  is 
impeached,  by  hearsay,  in  proving  that  he 
made  the  statement  out  of  court. 

The  case  of  Sparks  v.  State,  59  Ala.  82, 
was  one  in  which,  after  the  witness  was 
excused  by  the  state,  the  defendant  failing 
to  cross-examine  him,  the  presiding  judge 
beckoned  to  the  witness  and  had  a  whis- 
pered conversation  with  him.  The  court 
then  asked  the  witness,  who  had  testified 
to  the  reputation  of  one  of  the  parties,  if 
he  knew  of  any  circumstance  illustrating 
the  character  of  the  defendant.  The  court 
held  this  proceeding  erroneous,  its  holding 
based  partly  upon  the  inadmissibility  of  the 
evidence  thus  elicited,  but  to  a  great  extent 
to  its  criticism  of  the  act  of  the  trial  judge, 
saying:  "We  would  hesitate  to  affirm  any 
judgment  of  ponviction,  supported  by  evi- 
dence elicited  from  a  witness,  on  an  exam- 
ination by  the  presiding  judge,  after  a 
private  inquiry  of  the  witness,  by  the 
judge,  as  to  his  knowledge  of  the  facts  of 
the  case.  Especially  if,  as  in  this  case,  the 
witness  had  been  examined  in  chief  for  the 
state,  and  the  defendant  had  declined  to 
cross-examine  him,  before  the  inquiries  and 
examination  of  the  judge.  We  do  not  im- 
pute or  intend  to  impute  intentional  im- 
propriety to  the  presiding  judge.  We  are 
compelled  to  deal  with  facts  as  they  are 
presented  by  the  record." 

We  have  statutes  providing  that  a  trial 
judge  shall  not  express  his  opinion,  or  com- 
ment upon  the  weight  of  the  evidence  or  its 
bearing  on  the  case,  or  make  any  remark 
calculated  to  give  the  jury  his  opinion  of 
the  case.  See  Simmons  v.  State,  55  Tex. 
Crim.  Rep.  445,  117  S.  W.  141,  and  the 
statutes  referred  to.  In  the  state  of  Wash- 
ington there  is  a  constitutional  provision 
to  the  same  effect.  The  case  of  State  v. 
Crotts,  22  Wash.  245,  60  Pac.  403,  13  Am. 
Crim.  Rep.  647,  was  a  case  of  homicide  in 
which  the  defense  was  self-defense.  The 
court  interrupted  the  interrogation  of  the 
witness  and  asked  several  leading  questions 
tending  to  elicit  from  the  witness  facts 
favorable  to  the  state,  negativing  the  de- 
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fendant's  theory  of  self-defense.  Reversing 
the  case  because  of  the  impropriety  of  these 
proceedings,  the  court  makes  the  following 
comment:  "There  are  different  ways  by 
which  a  judge  may  comment  upon  the  tes- 
timony, within  the  meaning  of  the  Consti- 
tution referred  to  above.  The  object  of  the 
constitutional  provision,  doubtless,  is  to 
prevent  the  jury  from  being  influenced  by 
knowledge  conveyed  to  it  by  the  court,  of 
what  the  court's  opinion  is  on  the  testi- 
mony submitted.  The  Constitution  has 
made  the  jury  the  sole  judge  of  the  weight 
of  the  testimony  and  of  the  credibility  of 
the  witnesses,  and  it  is  a  fact  well  and  uni- 
versally known  by  courts  and  practitioners 
that  the  ordinary  juror  is  always  anxious 
to  obtain  the  opinion  of  the  court  on  mat- 
ters which  are  submitted  to  his  discretion, 
and  that  such  opinion,  if  known  to  the 
juror,  has  a  great  influence  upon  the  final 
determination  of  the  issues.  This  informa- 
tion can  be  conveyed  as  readily  to  the  jury 
by  leading  questions  asked  of  them,  and  the 
manner  of  the  judge  in  asking  such  ques- 
tions, as  by  a  direct  comment  upon  the 
testimony  in  the  charge  to  the  jury." 

In  the  instant  case  the  eyewitness  testi- 
fied to  circumstances  of  fact,  showing  self- 
defense.  The  state  relied  mainly  upon 
physical  facts  and  circumstances  to  show 
that  the  homicide  was  an  assassination,  or, 
at  least,  that  it  was  not  justifiable  on  the 
theory  of  self-defense.  There  was  evidence 
that  after  the  first  difficulty  between  de- 
ceased and  appellant,  which  occurred  about 
2  o'clock  in  the  morning,  during  which  ap- 
pellant's pistol  was  taken  away  from  him, 
appellant  had  gotten  possession  of  a  target 
rifle,  with  which  he  killed  deceased,  and 
that  he  had  [it]  in  the  restaurant  where 
deceased  accosted  him,  immediately  before 
the  homicide.  To  negative  the  theory  of 
self -defense,  and  show  malice  and  premedi- 
tation, it  was  important  that  the  state 
should  prove  that  after  the  previous  diffi- 
culty appellant  had  threatened  to  kill  de- 
ceased. The  state  was  represented  by  a 
skilful   and   learned   attorney,   who,   under 


the  sanction  of  the  court,  had  fully  exam- 
ined the  state's  witness  in  question.  The 
conduct  of  the  trial  judge  in  entering  into 
the  examination,  reading  from  the  state- 
ment which  the  witness  had  previously 
made  the  very  fact  that  was  most  impor- 
tant to  the  state  to  prove,  namely,  that 
the  threat  had  been  made  by  appellant,  and 
asking  the  witness  if  he  had  made  that 
statement  and  if  it  was  true,  was,  we 
think,  calculated  to  impress  the  jury  with 
the  view  that  the  court  favored  the  state. 
The  case  of  Looney  v.  People,  81  HI.  App. 
370,  was  one  in  which  the  court  examined 
a  witness  upon  the  issue  of  reputation. 
The  court  says:  'It  was,  at  least,  a  debat- 
able question  whether  some  of  these  inter- 
rogatories should  not  have  been  modified." 
The  court,  criticizing  and  holding  improper 
the  proceeding,  said:  "We  concede  to  every 
trial  judge  a  wide  latitude  in  protecting 
those  who  are  defenseless  from  improper 
proof,  and  from  assaults  by  opposing  coun- 
sel, and  also  in  putting  questions  which  will 
bring  out  the  truth  upon  points  not  ren- 
dered sufficiently  clear  by  the  examination 
of  counsel;  but  great  care  should  be  taken 
to  exercise  this  power  only  when  necessary, 
and  then  in  such  a  way  as  not  to  indicate 
any  bias  of  the  court  for  or  against  either 
party,  and  so  as  not  to  create  any  appre- 
hension in  the  mind  of  either  party,  or  of 
counsel,  that  the  court  is  taking  sides  be- 
fore the  jury.  The  subject  is  fully  dis- 
cussed, and  the  power  of  the  court  and  the 
limitations  thereon  stated,  in  Dunn  v.  Peo- 
ple, 172  111.  586,  50  N.  E.  137,  and  page 
595,  172  111.,  11  Am.  Crim.  Rep.  447,  of  that 
opinion  is  fairly  applicable  to  this  case." 

In  our  judgment  the  bill  of  exceptions 
shows  that  the  trial  judge  fell  into  error 
in  permitting  the  state's  attorney  to  cross- 
examine  the  state's  witness  in  the  manner 
indicated  by  the  bill,  and  in  his  own  cross- 
examination  of  the  witness. 

For  these  errors,  and  that  heretofore 
pointed  out,  the  judgment  of  the  lower 
court  is  reversed,  and  the  cause  remanded. 

Prendergast,  J.,  absent. 
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ELIZA  VANOVER,  Appt., 
v. 

J.  F.  JUSTICE. 

(180  Ky.  632,  203  S.  W.  321.) 

Monopoly  —  contract  not  to  let  property 
for  rival  store. 

A  provision  in  a  lease,  for  a  short  term 
of  years,  of  property  to  be  used  for  conduot- 
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ing  a  general  store,  that  the  owner  will  not 
let  adjacent  property  to  anyone  who  will 
open  a  rival  store  upon  it,  is  not  void  as 
against  public  policy. 

For  other  cases,  see  Contracts,  III.  o,  1,  in 
Dig.  1-52  N.  8. 

Note.  —  As  to  validity  and  effect  of  a 
provision  in  a  lease  or  deed  against  using 
or  leasing  other  property  for  competing 
business,  see  annotation  following  this  case, 
post,  665,  and  references  therein  to  annota- 
tions on  related  questions. 
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(May  21,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Pike  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  breach  of  a  leasing 
contract. '  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.    Roscoe    Vanover    and    E.    J. 
Picklesimer,  for  appellant. 
Messrs.  Cline  A  Steele,  for  appellee. 

Carroll,  J.,  delivered  the  opinion  of  the 

court: 

In  January,  1912,  J.  F.  Justice  the  ap- 
pellee entered  into  a  written  contract  with 
Eliza  Vanover  the  appellant,  by  which  he 
leased  from  her  for  a  period  of  three  years, 
with  the  privilege  of   extending  the  lease 
for  three  years,  a  vacant  lot  and  a  store 
boilding,  his  purpose  being  to  conduct  a 
general    merchandise    store,    in   the    leased 
building   and   a   building  that   he   contem- 
plated putting  on  the  vacant   lot.      After 
this,  it  appears  that  Justice  learned  that 
Mrs.  Vanover  was  about  to  lease  some  ad- 
jacent  property   to    parties   who    intended 
to  conduct   in  it  a  general   store,  in  com- 
petition  with  him,  and  so,  in  May,    1912, 
he  leased  from  Mrs.  Vanover  a  vacant  lot 
adjoining  the  lot  he  had  leased  in  January, 
for  the  purpose  of  erecting  a  building  on 
the  lot.     The  lease  of  this  lot  ran  for  five 
jears,    with    the    privilege    of    two    more 
years.     At  the  expiration  of  the  January 
lease   and    the    May    lease,   any   buildings 
erected  on  the  leased  premises  were  to  re- 
vert to  Mrs.  Vanover.     In  the  May  lease 
it  was  stipulated  that:     "First  party,  Mrs. 
Vanover,    agrees  to  not  let  any  other  per- 
ron put   up  in  opposition  to  second  party, 
J.   F.    Justice."   The    purpose    of   inserting 
this    clause   in   the   lease   was   to   prevent 
Mrs.  Vanover  from  leasing  other  adjacent 
lots  that  she  owned,  to  persons,   for  the 
purpose  of  operating  a  store  in  competition 
with    the   store   that   Justice   intended   to 
conduct  in  the  buildings  on  the  lots  leased 
by    him.      It    will    be    observed    that    the 
quoted     language    is    not    accurately    ex- 
pressed,   but   it   is    conceded    that    it   was 
the    intention    of    both    parties    that    this 
clause  should  be  a  prohibition  against  Mrs. 
Vanover   leasing  her  adjacent  property  to 
any  person,  for  the  purpose  of  conducting 
a  store   in   competition   with   Justice,   and 
it  is  further  admitted  by  Justice  that  his 
sole  purpose  in  entering  into  the  May  con- 
tract was  in  order  that  he  might  have  in- 
serted   therein   this  prohibitive   clause,  to 
prevent    competition  .in    the    business    he 
proposed  to  engage  in. 

Shortly   after    this,   and   in   violation   of 
this   clause  in  her  contract,  Mrs.  Vanover 
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leased  for  a  term  of  years,  to  one  Wright, 
a  lot  adjacent  to  the  lot  leased  to  Justice 
for  the  purpose  of  enabling  Wright  to 
erect  a  building  on  the  lot,  and  conduct  a 
store  therein  in  competition  with  Justice. 
Nor  is  there  any  dispute  about  the  fact 
that  Wright,  soon  after  this  lease  was  en- 
tered into,  did  erect  a  building  on  the* 
leased  lot,  and  conduct  therein  a  store,  in 
competition  with  Justice.  After  this,  Jus- 
tice brought  this  suit  against  Mrs.  Van- 
over  to  recover  damages,  and  for  various 
breaches  of  her  contracts  made  in  Janu- 
ary and  May,  including  the  breach  com- 
mitted in  leasing  the  lot  to  Wright.  Waiv- 
ing preliminary  matters,  there  was  an 
answer  controverting  the  petition  and  ask- 
ing, in  a  counterclaim,  damages  in  the  sum 
of  $2,000.  On  a  trial  of  the  issues,  there 
was  a  verdict  and  judgment  accordingly, 
in  favor  of  Justice  for  $350,  and  Mrs.  Van- 
over  appeals. 

On  the  trial  of  the  case  the  court  in- 
structed the  jury  that  "under  the  contract, 
of  date  May  16,  1912,  the  defendant  agreed 
to  not  permit  any  person  other  than  plain- 
tiff to  put  up  or  engage  in  business  in  op- 
position to  plaintiff,  on  defendant's  lands, 
during  the  term  of  said  lease;  and,  if  tho 
jury  should  believe  and  find,  from  the  evi- 
dence, that  the  defendant,  in  violation  of 
this  provision  of  the  contract,  leased  a 
portion  of  her  said  premises  to  other  per- 
sons, who  engaged  in  the  mercantile  busi- 
ness on  defendant's  premises,  and  in  oppo- 
sition to  plaintiff,  and  carried  the  same 
line  of  goods  as  plaintiff  carried,  they 
should  find  for  plaintiff,  on  this  item,  such 
a  sum  in  damages  as  they  may  believe, 
from  the  evidence,  will  fairly  compensate 
him  for  the  loss  sustained,  if  anything,  by 
reason  of  said  breach  of  the  contract." 

And  the  only  question  on  this  appeal,  to 
which  our  attention  is  directed  by  counsel 
for  Mrs.  Vanover,  is  the  correctness  of 
this  instruction.  On  the  trial  of  the  case, 
appropriate  exceptions  and  objections  were 
served  to  all  the  evidence  tending  to  show 
that  Justice  had  suffered  any  damage  by 
reason  of  this  breach  of  the  contract,  and 
the  instruction  was  likewise  excepted  to 
upon  the  ground  that  the  prohibitive  clause 
was  in  restraint  of  trade  and  void,  and 
therefore,  even  if  it  were  breached,  there 
could  be  no  recovery  by  Justice.  So  that 
the  only  question  we  need  consider  on  this 
appeal  is  this  contention  of  counsel  for 
Mrs.  Vanover. 

Restating  briefly  the  point  at  issue,  so 
that  it  may  be  clearly  understood,  Justice, 
for  a  short  term  of  years,  was  induced  to 
and  did  lease  some  property  from  Mrs. 
Vanover,  on  her  agreement  that  she  would 
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not,  during  the  term  of  the  lease,  let  any 
adjacent  property  to  any  other  person 
who  might  set  up  a  store  thereon,  in  op- 
position to  Justice.  Now  the  question  is, 
Was  that  agreement  on  the  part  of  Mrs. 
Vanover  such  restraint  of  trade  as  to  make 
it  void,  as  against  public  policy  t 

We  have  had  occasion,  in  a  number  of 
cases,  to  consider  the  question  of  the  valid- 
ity of  contracts  in  restraint  of  trade,  and 
statements  of  the  ruling  we  have  set  down 
in  respect  to  this  question  will  be  helpful 
in  disposing  of  the  case.  In  Clemons  v. 
Meadows,  123  Ky.  178,  6  L.R.A.(N.S.)  847, 
124  Am.  St.  Rep.  339,  94  S.  W.  13, 
Meadows,  who  operated  a  hotel,  agreed 
with  Clemons,  who  was  conducting  a  com- 
peting hotel  in  a  small  town,  in  considera- 
tion of  a  stipulated  sum,  to  close  his  hotel 
for  a  term  of  years.  Clemons  brought  suit 
against  Meadows  to  recover  damages  for 
a  breach  of  the  contract,  and  the  court, 
after  recognizing  the  general  rule  that 
contracts  in  partial  restraint  of  trade 
would  be  upheld,  said  that  this  contract 
was  void,  as  against  public  policy,  upon 
the  ground  that  the  sole  consideration  was 
the  agreement  to  pay  a  sum  of  money  to 
Meadows,  in  consideration  of  his  agree- 
ment to  close  his  hotel.  In  that  case,  as 
will  be  seen,  the  agreement  to  close  the 
hotel  was  not  incidental  to  or  a  part  of 
any  other  contract;  it  was  simply  a  naked 
agreement  for  a  stipulated  consideration 
not  to  engage  in  business.  In  Barrone  v. 
Moseley  Bros.  144  Ky.  698,  139  S.  W.  869, 
the  court,  in  upholding  a  contract  by  which 
Barrone  sold  to  Moseley  Brothers  a  laun- 
dry business,  and  agreed  to  not  again  en- 
gage in  that  business  in  a  specified  period, 
said:  "It  is,  however,  a  very  general  rule 
that  all  contracts  of  this  character  must 
be  incident  to  and  in  support  of  another 
contract,  or  sale,  in  which  the  covenantor 
has  an  interest  which  is  in  need  of  protec- 
tion. In  other  words,  no  conventional  re- 
straint of  trade  will  be  enforced,  unleBs  the 
covenant  embodying  it  is  merely  ancillary 
to  the  main  purpose  of  a  lawful  trade,  and 
is  necessary  to  protect  the  covenantee  in 
the  enjoyment  of  the  legitimate  fruits  of 
the  contract,  or  to  protect  him  from  the 
dangers  of  an  unjust  use  of  those  fruits  by 
the  other  party." 

The  court  then  proceeded  to  refer  to  the 
Clemons  and  other  cases  holding  that, 
where  a  party,  for  a  mere  money  considera- 
tion, agreed  to  quit  business,  or  not  to  en- 
gage in  business,  the  contract  would  be 
void,  and  further  said:  "But  the  facts  of 
the  case  at  bar  do  not  bring  this  contract 
within  the  distinction  above  laid  down.  It 
is   true   that   the   contract,   in    words,   re-. 


quires    the   appellants   to   abandon   a  cer- 
tain  line   of  laundry  business;    but  when 
the  contract,  as  a  whole,  is  read,  it  is  rea- 
sonably plain  that  the  appellants  sold  this 
business  to  the  appellees  for  $1,600,  a  valu- 
able consideration,  and  that  the  agreement 
to   abandon   that   business   in   the   city  of 
Bowling  Green  and  the  territory  adjacent 
thereto  was  merely  ancillary  to  the  prin- 
cipal   contract    of    sale.     And,  that  being 
true,  the  case  falls  within  the  general  rule, 
as  above  announced,  and  must  be  upheld. 
In  so  holding,  we  think  the  circuit  judge 
was  Tight." 

To  the  same  effect  are  Breeding  v. 
Tandy,  148  Ky.  345,  146  8.  W.  742;  Fields 
v.  Holland,  158  Ky.  544,  L.R.A.1915C,  865, 
165  S.  W.  699;  Nickell  v.  Johnson,  162 
Ky.  520,  172  S.  W.  938. 

Applying  now  the  law  as  laid  down  in 
these  cases,  to  the  facts  of  the  case  before 
us,  we  find  that  Mrs.  Vanover,  as  a  part 
of  and  incidental   to  a  contract   that   she 
entered   into  with   Justice   for  a  term   of 
years,  agreed  not  to  rent  any  of  her  adja- 
cent property  to  any  other  person,  to  set 
up    a   store   in    competition    with    Justice. 
Now,  under  all  the  cases,  if  Mrs.  Vanover 
had  obligated  herself  not  to  set  up  in  busi- 
ness, for  a  term  of  years,  in  a  building  ad- 
jacent  to  the  property  she  had   leased  to 
Justice,  the  contract  would  have  been  bind- 
ing upon  her,  and  we  can  see  no  distinction 
between  a  contract  like  this  and  a  contract 
by  which  she  agreed  not  to  rent  her  prop- 
erty to  another,  to  set  up  a  store  in  com- 
petition with  Justice. 

It  is  true  that  this  contract  was  in- 
tended to  prevent  competition  in  trade,  but 
it  was  only  a  partial  restraint  of  trade, 
and  did  not  bind  any  person  except  Mrs. 
Vanover,  and  only  her  for  a  short  term  of 
years.  It  did  not  prevent  any  other  per- 
son from  entering  into  competition  with 
Justice,  or  interfere  with  the  establishment 
of  stores  on  property  owned  by  any  other 
person.  There  can  be  no  doubt  about  the 
validity  of  so  much  of  the  contract  as  re- 
lated to  the  leasing  of  the  lot  to  Justice, 
or  the  agreement  of  Justice  to  build  a 
house  thereon,  and  the  vice  that  would  have 
been  in  the  stipulation  prohibiting  Mrs. 
Vanover  from  leasing  her  property-  to  any 
other  person,  to  conduct  a  store  in  opposi- 
tion to  Justice,  if  thiB  stipulation  had  con- 
tained the  whole  contract  between  them, 
was  eliminated  by  the  fact  that  it  was  a 
part  of  and  incidental  to  another  valid  con* 
tract. 

Wherefore  the  judgment  is  affirmed. 
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Annotation  —  Validity  and  effect  of  a  provision  in  a  lease  or  deed 
against  using  or  leasing  other  property  for  competing  business. 


It  is  not  intended  to  include  in  this 
note  cases  where  an  agreement  of  the 
character  mentioned  was  made  in  con- 
nection not  only  with  the  lease  or  deed 
of  real  estate,  but  also  with  the  sale  of 
the  covenantor's  business. 

Cases  involving  the  validity  of  a  deed 
in  restraint  of  trade,  as  affected  by  its 
territorial  scope,  are  gathered  in  notes 
in  24  L.R.A.(N.S.)  913,  and  L.R.A.1916C, 
626. 

A  covenant  incorporated  in  a  deed  or 
lease,  that  the  grantor  or  lessor  would 
not  engage  in  a  competing  business,  or 
would  not  lease  other  property  for  a  com- 
peting business  is  generally  recognized 
to  be  based  upon  a  sufficient  considera- 
tion; and,  although  in  partial  restraint 
of  trade,  the  restraint  is  not  so  unrea- 
sonable as  to  render  it  invalid  or  unen- 
forceable, at  least  as  to  the  covenantor. 
As  hereafter  shown,  however,  it  may  not 
be  enforceable  against  subsequent  lessees 
or  grantees.     Western  U.  Teleg.  Co.  v. 
Rogers  (1886)  42  N.  J.  Eq.  311,  11  Atl. 
13;  Tardy  v.  Creasy  (1886)  81  Va.  553, 
59  Am.  Rep.  676;  Shaft  v.  Carey  (1900) 
107  Wis.  273,  83  N.  W.  288 ;  Altaian  v. 
Royal  Aquarium  Soc.  (1876)  L.  R.  3  Ch. 
Div.  (Eng.)  228;  Holloway  Bros.  v.  Hill 
[1902]   2  Ch.  (Eng.)  612,  71  L.  J.  Ch. 
N.  S.  818,  87  L.  T.  N.  S.  201,  18  Times 
L  R.  745. 

For  example,  an  agreement  by  the 
lessor,  in  a  lease  of  a  portion  of  a  build- 
ing in  which  it  conducted  a  department 
store,  not  to  handle  a  competing  line 
of  goods  during  the  term  of  the  lease, 
has  been  sustained  as  against  the  lessor. 
Herpolsheimer  v.  Funke  (1901)  1  Neb. 
(Unof.)  304,  95  N.  W.  687. 

In  Boone  v.  Burnham  (1918)  179  Ky. 
91,  200  S.  W.  315,  an  agreement  is  held 
not  to  be  invalid  which,  by  its  terms, 
provides  that  the  lessor  of  a  poultry 
house  and  fixtures  shall  not  engage  in 
the  poultry  business  within  15  miles  of 
the  place  where  such  store  is  located, 
during  the  term  of  the  lease. 

In  Kellogg  v.  Larkin  (1851)  3  Chand. 
(Wis.)  133,  3  Pinney  (Wis.)  123,  56  Am. 
Dec.  164,  an  agreement  was  held  to  be 
valid,  and  not  violative  of  public  policy, 
by  the  terms  of  which  a  warehouseman 
and  wheat  buyer  leased  his  warehouse, 
and  agreed  to  work  for  the  lessee  for  a 
designated  period  of  time,  during  which 
he  was  not  to  engage  in  wheat  buying  in 
that  locality. 
A  contract  is  invalid  as  tending  to  re- 
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strict  trade  and  create  a  monopoly,  it 
being  a  lease  for  a  storehouse,  and  con- 
taining a  provision  to  relinquish  the  right 
to  establish  a  general  store  in  the  vil- 
lage where  the  lessor's  store  is  located, 
and  that  the  lessor,  as  an  employer  of  a 
large  number  of  laborers,  will  issue  cou- 
pons in  payment  of  labor,  redeemable  in 
this  store  for  merchandise.  Stewart  vf 
Stearns  &  C.  Lumber  Co.  (1908)  56  Pla. 
570,  24  L.R.A.(N.S.)  649,  48  So.  19. 

To  the  same  effect  is  Texas  &  P.  Coal 
Co.  v.  Lawson  (1896)  89  Tex.  394,  32 
S.  W.  871,  34  S.  W.  919. 

As  to  subsequent  grantees  or  lessees. 

A  covenant  in  a  deed  or  lease,  that 
adjoining  land  owned  by  the  grantor  or 
lessor  shall  not  be  used  for  a  certain 
character  of  business,  does  not  create 
an  easement  on  the  land  in  favor  of 
the  grantee  or  lessee;  but,  at  most,  it  is 
merely  a  personal  covenant  binding  upon 
the  covenantor,  and  not  binding  upon 
subsequent  grantees  or  lessees  of  the 
land  to  which  the  covenant  relates,  al- 
though, in  terms,  the  covenant  embraces 
the  heirs,  personal  representatives,  and 
assigns  of  the  grantor,  and  also  subse- 
quent grantees.  Tardy  v.  Creasy  (Va.) 
supra. 

For  example,  an  agreement  by  the 
lessor  of  premises  for  a  saloon,  not  to 
let  other  portions  of  the  premises,  or 
premises  contiguous  thereto,  owned  by 
him,  for  a  similar  purpose,  during  the 
life  of  the  lease,  is  not  enforceable 
against  the  lessee  of  contiguous  prem- 
ises, under  a  lease  with  a  subsequent 
purchaser  of  such  premises  from  the 
original  lessor.  Napa  Valley  Wine  Co. 
v.  Boston  Block  Co.  (1890)  44  Minn.  130, 
20  Am.  St.  Rep.  562,  46  N.  W.  239. 

And  an  agreement  by  a  grantor  of  a 
quarry,  binding  himself,  his  heirs,  execu- 
tors, and  administrators  not  to  open  or 
work,  or  allow  any  person  or  persons 
to  open  or  work,  any  quarry  upon  the 
grantor's  farm  or  premises,  is  not  bind- 
ing upon  a  subsequent  purchaser  of  a 
portion  of  such  premises,  and  equity  will 
not  enforce  the  same  against  him.  Nor- 
cross  v.  James  (1885)  140  Mass.  188, 
2  N.  E.  946. 

Nor  is  an  agreement  by  the  vendor, 
not  to  sell  marl  from  the  land  adjoining 
the  premises  conveyed,  binding  upon  a 
subsequent  grantee  of  such  adjoining 
land,  although  the  agreement,  in  form, 
bound  the  grantor,  his  heirs  and  assigns, 
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and  any  other  person  holding  said  farm. 
Brewer  v.  Marshall  (1868)  19  N.  J.  Eq. 
537,  97  Am.  Dec.  679. 

It  also  has  been  held  that  a  general 
covenant  by  the  grantor,  not  to  carry  on 
or  permit  the  carrying  on  of  a  trade 
upon  lands  adjoining  those  described  in 
the  instrument  of  conveyance  in  which 
the  covenant  is  incorporated,  constituted 
a  general  restraint  of  trade,  and  could 
not  be  enforced  as  annexed  to  the  land 
in  the  hands  of  subsequent  grantees, 
even  though  the  covenant  was  personal 
and  binding  upon  the  covenantor.  Tardy 
v.  Creasy  (1886)  81  Va.  553,  59  Am.  Rep. 
676. 

In  Waldorf-Astoria  Segar  Co.  v.  Salo- 
mon (1906)  109  App.  Div.  65,  95  N.  Y. 
Supp.  1053,  affirmed  in  (1906)  184  N.  Y. 
584,  77  N.  E.  1197,  it  is  held  that  a  cove- 
nant in  a  lease  "not  to  rent  any  portion 
of  the  building  and  premises  of  which 
the  store  hereby  leased  is  a  part,  to  any- 
one, for  the  purpose  of  wholesaling  or 
retailing  cigars  and  tobacco, ' '  is  enforce- 
able against  the  lessor  and  the  lessee  of 
other  portions  of  the  building,  who  leased 
with  knowledge  of  the  covenant. 

A  lease  giving  the  lessee  the  exclusive 
right  and  privilege  of  laying  pipe  and 
pipe  lines,  for  any  and  all  purposes 
whatsoever,  in,  across,  or  upon  the  land 
of  the  lessor,  has  been  held  to  be  vio- 
lative of  public  policy,  and  hence  to 
constitute  no  defense  to  an  action,  by 
eminent  domain  proceedings,  to  acquire 
a  right  of  way  across  the  lessor's  land 
for  a  pipe  line.  Calor  Oil  &  Gas  Co.  v. 
Franzell  (1908)  128  Ky.  715,  36  L.R.A. 
(N.  S.)  456,  109  S.  W.  328. 

Construction  of  agreement. 

Agreements  in  restraint  of  trade,  even 
where  valid,  are  not  favored,  and  will 
not  be  extended  by  implication  or  con- 
struction. Such  agreements  will  be  con- 
strued in  favor  of  rather  than  against 
the  covenantor. 

Thus,  in  Apollo  Cigar  Co.  v.  O'Brien 
(1908)  30  Ohio  C.  C.  710,  a  restriction  of 
the  right  of  the  lessor  to  rent  any  of  the 
other  storerooms  of  the  building  for  a 
cigar  and  tobacco  business  is  held  not  in 
terms,  or  by  implication,  to  refer  or  ap- 
ply to  a  hotel  office,  or  lobby ;  and  hence 
the  sale  of  these  articles  at  such  place 
was  not  a  violation  of  the  covenant. 

In  Fenton  v.  Crook  (1918)  —  N.  J. 
Eq.  — ,  102  Atl.  834,  where  the  owner 
of  three  parcels  of  land  on  three  of  the 
corners  formed  by  the  intersection  of 
two  streets  leased  a  building  upon  one 
of  the  corners,  and  in  the  lease  agreed 
not  to  let  or  sublet,  rent  or  lease,  to  any  | 
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person,  other  places  on  the  other  corners 
for  a  competing  business,  during  the 
term  of  the  lease,  it  was  held  that  the 
lease  of  a  store  in  the  same  building,  and 
adjoining  the  store  to  be  leased  to  the 
plaintiff,  although  for  a  competing  busi- 
ness, did  not  violate  the  terms  of  the 
lease,  it  not  being  on  a  corner. 

Compare  with  Vanover  v.  Justice, 
ante,  662,  holding  that  an  agreement  not 
to  permit  any  other  person  to  put  up  or 
engage  in  business,  in  opposition  to  the 
lessee,  was,  in  effect,  a  restriction  on  the 
right  of  the  lessor  to  rent  other  property 
to  be  used  for  a  competing  business,  and 
that  the  restriction,  as  thus  construed, 
is  valid  and  enforceable. 

It  has  been  held  that  evidence  is  not 
admissible  to  show  that  there  was  a 
parol  agreement  between  the  parties  to 
a  lease,  that  the  effect  of  a  general  re- 
strictive provision  against  demising  or 
letting  any  part  of  the  lessor's  premises 
to  be  used  for  a  purpose  similar  to  that 
intended  by  the  lessee,  was  to  preclude 
the  lessor  from  ever  demising  or  grant- 
ing any  part  of  his  land,  not  included  in 
the  lease,  to  third  persons,  to  be  by  them 
devoted  to  the  business  referred  to  in 
the  covenant.  Carr  v.  King  (1901)  24 
Oal  App.  713,  142  Pac.  131. 

Effect  of  unauthorized  act  of  subse- 
quent lessee. 

A  covenant  in  a  lease,  not  to  let  any 
other  portion  of  the  farm  to  be  used  for 
a  business  of  the  same  character  as  that 
leased,  is  not  violated  by  the  lease  of  a 
different  portion  of  the  farm  for  a  differ- 
ent purpose,  although  the  lessee  used  the 
land  for  the  purpose  referred  to  in  the 
restrictive  covenant.  Lucente  v.  Davis 
(1905)  101  Md.  526,  61  Atl.  622. 

An  agreement  in  a  lease,  not  to  lease 
any  other  store  in  a  building  to  any  ten- 
ant making  a  specialty  of  the  sale  of 
pearls,  during  the  term  of  such  lease,  is 
violated  by  leasing  another  store  for  a 
watchmaking  and  jewelry  establishment, 
"and  for  no  other  purpose,"  where  the 
lessee  sold  pearls.  University  Club  v. 
Deakin  (1914)  265  HL  257,  L.R.A.1915C, 
854,  106  N.  E.  790. 

It  has  been  held  that  a  covenant  in  a 
lease,  that  the  lessor  will  not  demise  or 
let  any  part  of  his  premises  to  be  used 
for  a  purpose  similar  to  that  of  the 
lessee,  is  not  violated  by  subsequent 
deeds  by  the  lessor  to  other  persons, 
without  inserting  therein  a  clause  pre- 
venting the  grantees  from  engaging  in 
the  prohibited  business.  Carr  v.  King 
(Cal.)  supra,  A.  G.  S. 
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v. 

LEMUEL  F.  NOBLE. 

(83  Mass.  230,  119  N.  E.  510.) 

Drags  —  conclusiveness  of  physician's 
opinion  of  necessity. 

The  judgment  of  a  physician  prescribing 
drugs  to  a  known  addict  is  not  conclusive 
under  a  statute  making  such  prescription 
unlawful,  when  the  drugs  are  not  obviously 
needed  for  therapeutic  purposes,  but  the 
jury  must  determine  from  all  the  circum- 
stances in  the  case  whether  or  not  he  be- 
lieved the  drugs  were  obviously  needed  for 
the  treatment  of  the  person  for  whom  they 
were  prescribed. 

For  other  cases,  see  Drugs  and  Druqgists. 
in  Dig.  1-52  N.  8. 

(May  21,  1918.) 

REPORT  by  the  Superior  Court  for  Suf- 
folk County'  for  the  opinion  of  the 
Supreme  Judicial  Court  of  an  indictment 
charging  defendant  with  unlawfully  pre- 
scribing narcotic  drugs  in  violation  of  stat- 
ute, which  resulted  in  his  conviction. 
Verdict  to  stand.    * 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  C.  Webber,  for  the  Common- 
wealth. 

Mr.  Daniel  J.  Daley,  for  defendant. 

Crosby,  J.,  delivered  the  opinion  of  the 

court: 

This  is  an  indictment  wherein  the  de- 
fendant is  charged  in  ninety-six  counts  with 
unlawfully  prescribing  narcotic  drugs,  in- 
cluding morphine,  cocaine,  and  heroin,  when 
not  obviously  needed  for  therapeutic  pur- 
poses, to  persons  known  to  the  defendant 
to  be  habitual  users  of  such  drugs,  in  viola- 
tion of  Stat.  1915,  chap.  187,  §  2. 

It  is  provided  in  §  3  of  the  act,  in  part, 
that  it  shall  not  be  construed  to  prevent  a 
lawfully  authorized  physician  from  pre- 
scribing any  of  the  drugs  mentioned  in  the 
act  that  may  be  indicated  for  any  patient 
under  his  care,  provided  such  prescription 
is  not  for  the  purpose  of  evading  the  pro- 
visions of  the  act. 

The  gist  of  the  offense  charged  in  the 
several  counts  is  that  the  defendant,  a 
physician,  unlawfully  prescribed  to  fifteen 
different  persons,  alleged  in  the  indictment 
to  be  habitual  users  of  the  above-named 
drugs  and  known  to  the  defendant  to  be 


Note.  —  As  to  furnishing  or  prescribing 
by  physician  of  habit-forming  drugs,  see 
annotation  following  this  case,  post,  669. 
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such.  The  jury  returned  a  verdict  of  guilty 
on  all  the  counts,  and,  after  a  sentence  was 
imposed;  it  was  stayed  until  further  order; 
and  the  case  is  reported  to  this  court  at  the 
request  of  the  defendant,  who  contends 
"that,  being  the  attending  physician  in  the 
cases  referred  to  in  the  indictment,  he  was 
the  only  person  who  could  then  determine 
the  obvious  necessity  for  the  therapeutic 
treatment,  after  examination  and  history 
of  the  patient;  that  his  judgment  in  the 
matter  was  conclusive  and  could  not  be 
reviewed  or  inquired  into  in  a  court  of  law, 
in  a  trial  of  an  indictment  of  this  kind,  and 
he  requested  the  court  to  so  rule."  The 
presiding  judge  refused  so  to  rule  and  gave 
to  the  jury  certain  instructions,  which  are 
not  claimed  by  the  defendant  to  have  been 
erroneous,  except  in  so  far  as  they  were 
inconsistent  with  the  ruling  requested.  The 
only  question  presented  for  our  determina- 
tion is  whether  the  defendant  was  entitled 
to  the  ruling  above  referred  to. 

The  commonwealth  contended  at  the  trial, 
and  offered  evidence  to  show,  that  the  de- 
fendant made  it  a  regular  practice  to  give 
prescriptions  to  habitual  users  of  morphine, 
cocaine,  and  other  narcotic  drugs*  knowing 
them  to  be  such,  which  enabled  them  to  ob- 
tain possession  and  control  of  large  quanti- 
ties of  such  drugs,  and  that  he  knew  that 
they  were  to  be  taken  by  habitual  users 
thereof,  self-administered  by  means  of  a 
hypodermic  syringe,  while  the  patients  were 
at  large  and  not  under  his  control;  that  by 
means  of  such  prescriptions  the  persons  re- 
ceiving them  were  not  only  supplied  for 
their  own  uses,  but  were  also  able  to  furnish 
the  drugs  to  other  habitual  users.  There 
was  evidence  that  the  defendant  received 
$2  for  each  prescription  so  furnished  by 
him.  The  commonwealth  also  offered  evi- 
dence that  any  method  of  treating  a  drug 
addict  (as  habitual  users  of  narcotic  drugs 
are  called)  not  under  the  complete  control 
and  supervision  of  the  physician,  by  pre- 
scribing narcotic  drugs  to  be  administered 
by  the  patient,  had  no  justification  in  the 
practice  of  medicine;  that  under  such  a 
course  of  treatment  the  patients  were  free 
to  go  from  one  doctor's  office  to  another, 
and  thus  secure  a  supply  of  such  drugs  as 
they  desired.  There  was  also  evidence  that 
the  defendant  prescribed  morphine  and  co- 
caine combined,  that  cocaine  was  prescribed 
for  habitual  users  of  that  drug,  and  that 
such  methods  of  treatment  were  improper 
and  without  justification;  that  the  doses 
prescribed  by  the  defendant  were  excessive 
in  amount  and  were  contrary  to  the  legiti- 
mate practice  of  medicine;  that  the  system 
followed  by  the  defendant  was  to  prescribe 
60  or  60  grains  of  morphine  sulphate  to 
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each  patient,  as  the  initial  prescription ;  and 
every  few  days  thereafter  a  similar  pre- 
scription, calling  for  a  single  grain  less  than 
the  preceding  prescription,  would  be  issued 
to  the  patient;  and  that,  in  many  prescrip- 
tions, a  quantity  of  cocaine  would  also  be 
prescribed  and  reduced  in  the  same  manner. 

The  report  recites  that  the  commonwealth 
called,  among  other  witnesses,  the  persons, 
named  in  the  indictment,  who  testified  that 
they  had  received  the  prescriptions  set  forth 
in  the  various  counts  on  the  dates  alleged; 
that  they  were  hatitual  users  of  these  drugs 
and  had  been  for  some  time, — in  many  in- 
stances, for  yeaTs, — and  that  they  so 
informed  the  defendant;  that  in  several 
cases  they  gave  assumed  names  and  ad- 
dresses to  the  defendant;  that  they  called 
upon  him  for  treatment  for  drug  addiction 
and  for  nothing  else;  that  the  drugs  so  ob- 
tained were  to  be  self-administered  hypo- 
dermically,  and  while  the  patients  were  not 
under  the  control  of  the  defendant;  that 
in  some  instances,  without  the  knowledge  or 
consent  of  the  defendant,  they  had  supplied 
other  addicts  with  drugs  from  the  amounts 
prescribed  by  him. 

The  defendant  testified  that  each  one  of 
the  fifteen  persons  named  in  the  indictment 
was  treated  by  him  as  his  patient,  in  the 
practice  of  medicine;  that  when  they  gave 
their  names  and  addresses  he  believed  they 
were  telling  the  truth;  that  when  they 
came  to  him  for  treatment  he  talked  with 
each  one  about  his  individual  case  in  great 
detail,  and  advised  them  to  go  to  some  in- 
stitution to  be  treated  and  cured  of  the 
habit,  as  that  was  the  best  way  to  be 
cured;  that  if  otherwise  well  they  could  be 
cured  of  the  disease;  that  they  gave  him 
reasons  why  they  could  not  go  to  an  insti- 
tution at  that  time,  and  told  him  that  they 
would  or  thought  they  could  go  at  a  later 
time;  that  on  subsequent  occasions  he  urged 
them  to  be  treated  in  some  institution; 
that  he  continually  cautioned  them  to  ad- 
here to  his  instructions,  and  warned  them 
that  any  departure  therefrom  would  re- 
sult in  his  finally  dismissing  them  from 
further  treatment;  that,  in  addition  to  the 
drugs,  he  gave  them  other  medicines,  with 
instructions  for  taking.  The  defendant  also 
testified  (and  offered  expert  testimony  in 
support  thereof)  that  the  treatment  he 
gave  to  these  persons  was,  in  his  opinion, 
obviously  necessary  for  therapeutic  pur- 
poses, and  was  in  accordance  with  his  the- 
ory of  treatment  of  drug  addicts;  that  in 
his  opinion  a  sudden  withdrawal  of  the 
drug  was  harmful  to  the  patient,  and  that 
he  believed  this  gradual  reduction  treat- 
ment was  the  best,  and  was  necessary  to 
alleviate  the  suffering  of  a  patient,  with 
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the  ultimate  purpose  of  effecting  a  cure. 
On  the  other  hand,  the  commonwealth  in- 
troduced expert  witnesses  who  testified  that 
in  their  opinion  such  a  prolonged  reduction 
treatment  was  not  necessary;  that  even  a 
sudden  withdrawal  of  the  drug  was  not 
dangerous,  and  that  they  had  never  known 
of  a  case  resulting  fatally  therefrom. 

The  indiscriminate  use  of  narcotic  drugs 
has  long  been  recognized  as  a  great  and 
growing  evil,  and  statutes  have  from  time 
to  time  been  passed  by  the  Federal  gov- 
ernment, and  by  many  of  the  states,  to 
control  and  restrain  the  use  and  sale  of 
such  drugs,  and  to  place  the  control  of  such 
sales  in  the  medical  profession.  The  stat- 
ute in  question  was  enacted  to  limit  and 
control  further  the  use  of  such  drugs,  by 
prohibiting  the  giving  of  prescriptions 
therefor  by  unscrupulous  practitioners  to 
habitual  users  of  drugs,  "except  when  the 
drug  is  obviously  needed  for  therapeutic 
purposes."  The  statute  (§  3)  at  the  same 
time  provides  for  the  protection  of  repu- 
table physicians  who  act  -  honestly  and  in 
good  faith. 

While  the  question  whether  the  drug  is  or 
is  not  obviously  needed  for  therapeutic  pur- 
poses in  a  given  case  is  a  question  for  the 
attending  physician,  and  he  is  not  to  be 
held  liable  for  a  violation  of  the  statute 
if  he  acts  in  good  faith,  it  does  not  follow 
that  his  judgment  in  the  matter  is  con- 
clusive, and  cannot  be  reviewed  or  inquired 
into  in  a  prosecution  for  an  alleged  viola- 
tion of  the  statute.  In  the  case  at  bar, 
upon  conflicting  evidence  and  the  reasonable 
inferences  to  be  drawn  therefrom,  it  was  a 
question  of  fact  whether  the  defendant  be- 
lieved the  drugs  prescribed  by  him  were 
obviously  needed  for  the  treatment  of  the 
persons  for  whom  he  so  prescribed,  or 
whether  he  was  engaged  in  the  business  of 
issuing  prescriptions  to  habitual  drug  users, 
at  $2  each,  solely  for  his  pecuniary  gain, 
and  without  reference  to  the  question 
whether  such  drugs  were  obviously  needed 
by  those  who  obtained  them  or  not. 

If  the  jury  found  beyond  a  reasonable 
doubt,  upon  the  evidence,  including  the  ex- 
pert testimony,  that  the  method  of  treat- 
ment was  improper  and  unjustifiable,  and 
was  known  to  be  such  by  the  defendant, 
and  that  his  conduct  was  such  as  to  satisfy 
the  jury  that  he  was  attempting  by  an 
ingenious  scheme  and  plan  of  procedure,  to 
evade  the  statute,  under  the  guise  of  a 
pretended  system  of  medical  treatment  for 
habitual  drug  users,  they  would  be  war- 
ranted in  finding  him  guilty. 

The  question  whether  the  defendant  ex- 
ercised his  honest  professional  judgment 
and  acted  in  good  faith,  or  whether  he  in* 
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tentionally  violated  the  statute,  was  a 
question  of  fact  for  the  jury,  to  be  deter- 
mined by  them  as  men  of  practical  sense 
and  sound  judgment.  To  hold  that  the 
honesty  of  purpose  of  the  defendant, 
whether  in  good  faith  he  was  of  opinion 
that  the  drugs  were  obviously  needed,  can- 
not be  inquired  into  when  he  is  charged 
with  a  violation  of  the  statute,  would  be 


to  defeat  its  manifest  purpose,  and  leave 
the  community  without  adequate  protection 
from  the  acts  of  unscrupulous  and  dishonest 
physicians.  The  presiding  judge  rightly 
refused  the  defendant's  request,  and,  as  the 
instructions  given  were  correct,  the  entry 

must  be: 
Verdict  to  stand. 


Annotation 


Furnishing    or   prescribing    by   physician    of    habit- 
forming  drugs. 


Statutes  restricting  the  sale,  prescrip- 
tion,   or    furnishing    of    habit-forming 
drags,  such  as  opium  and  cocaine,  by 
physicians,  dentists,  and  veterinarians, 
are  designed  to  prevent  addicts  of  the 
habit  from  procuring  such  drugs  to  en- 
able them  to  continue  their  use,  but  are 
not  intended  to  prevent  the  legitimate 
prescription  or  furnishing  of  such  drugs 
to  addicts  in  the  treatment  of  disease, 
or  as  a  means  of  curing  the  patient  of 
tye  drug  habit.    It  becomes,  then,  a  ques- 
tion of  good  faith  on  the  part  of  the 
practitioner,  which  is  to  be  determined 
from  all  the  circumstances,  and  the  pro- 
fessional license  will  not  shield  one  in 
furnishing  the  drug  to  addicts  for  the 
purpose  of  enabling  them  to  continue 
the  habit,  as  was  obviously  the  case  in 
Knoop  v.  State  Bd.  of  Health  (1918)  — 
B.  I.  — ,  L.R.A.1918E,  1009, 103  Atl.  904, 
A  statute  prohibiting  the  dispensing 
or  distribution  of  opium  or  coca  leaves, 
or  any  compound  derived  therefrom,  by 
a  physician,  except  in  the  course  of  his 
professional    practice    only,    and    only 
when  such  physician  shall  personally  at- 
tend the  patient,  is  not  a  violation  of 
the  constitutional  provision  that  no  man 
shall  be  deprived  of  his  liberty  or  prop- 
erty but  by  the  law  of  the  land,  although 
it  curtails  his  right  to  practise  by  pre- 
scribing according  to  methods  formerly 
obtaining,  such  provision  not  being  un- 
reasonable or  arbitrary,  since  only  by 
personal  observation  and  diagnosis  can 
a  physician  be  sure  that  the  drug  is 
needed,  and  that  he  himself  is  not  being 
imposed  upon,  in  an  effort,  through  him, 
to  defeat  the  purpose  of  the  statute. 
Hvde  v.  State   (1915)   131  Tenn.  208, 
174  S.  W.  1127. 

Under  a  statute  making  it  unlawful 
for  any  druggist  or  other  person  to 
retail,  sell,  barter,  or  give  away  any 
cocaine,  except  upon  a  written  pre- 
scription of  a  duly  registered  physician, 
licensed  veterinarian,  or  licensed  den- 
tist, there  is  nothing  which  will  author- 
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ise  a  physician  to  operate  a  drug  store 
and,  as  such  druggist,  to  sell  cocaine 
indiscriminately  to  anyone  applying 
therefor,  without  having  a  written  pre- 
scription as  required  by  law.  Niswonger 
v.  State  (1913)  179  Ind.  653,  46  JL.R.A. 
(N.  S.)  1,  102  N.  E.  135.  See  L.R.A. 
note  to  this  case,  on  sale  of  drugs  by 
physician  without  prescription. 

In  Chicago  v.  Brendecke  (1912)  170 
I1L  App.  25,  where  a  physician,  who  also 
operated  a  drug  store,  sold  morphine 
tablets  to  a  person  who  applied  for  the 
same,  first  writing  out  a  prescription  on 
a  piece  of  common  paper,  and  placed  the 
tablets  in  an  envelope  marked  "as  di- 
rected,' '  but  made  no  charges  for  the 
prescription  or  for  his  services  as  a  . 
physician,  and  gave  no  direction  as  to 
when  and  in  what  doses  the  tablets 
should  be  taken,  there  was  a  violation  of 
an  ordinance,  providing  that  no  drug- 
gist or  other  person  shall  sell  or  give 
away  any  morphine,  except  upon  the 
written  prescription  of  a  licensed  physi- 
cian or  a  licensed  dentist,  which  pre- 
scription shall  be  filled  only  once,  and 
shall  have  upon  it  the  name  and  address 
of  the  patient,  there  being  no  pretense 
that  the  purchaser  applied  to  him  for  a 
prescription,  or  that  she  knew  he  had 
written  one.  The  court  said:  "In  its 
application  to  the  facts  in  this  case,  the 
ordinance  necessarily  implies  that  the 
required  prescription  shall  have  been 
made  by  plaintiff  in  error,  in  good  faith. 
Being  both  physician  and  druggist,  it 
would  be  trifling  to  say  that  he,  as  a 
licensed  physician,  might  write  a  pre- 
scription as  a  mere  device  for  the  pur- 
pose of  enabling  himself  as  a  druggist 
to  evade  the  ordinance." 

Under  a  statute  prohibiting  the  giving 
of  prescriptions  for  certain  drugs,  in- 
cluding morphine,  cocaine,  and  heroin, 
to  habitual  users  of  drugs,  except  when 
the  drug  is  obviously  needed  for  thera- 
peutic purposes,  the  judgment  of  the 
prescribing  physician  as  to  the  necessity 
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for  such  prescription  is  not  conclusive; 
and  his  good  faith  in  giving  it  is  a  ques- 
tion for  the  jury.  Com.  v.  Noble,  ante. 
667. 

In  State  v.  Hesse  (1916)  195  Mo.  App. 
616,  187  S.  W.  571,  it  is  held  that  a 
statute  making  it  unlawful  for  a  drug- 
gist or  other  person  to  retail,  or  sell,  or 
give  away  any  cocaine,  except  upon  the 
written  prescription  of  a  licensed  physi- 
cian, does  not  make  it  an  offense  for 
licensed  physicians,  in  good  faith,  to  use, 
sell,  and  deliver  cocaine,  in  the  course 
of  their  practice  and  treatment  of  pa- 
tients, although  such  use  of  the  drug  is 
not,  in  terms,  excepted  from  the  provi- 
sions of  the  law,  the  questions  as  to  the 
character  in  which  a  physician  was  act- 
ing in  furnishing  cocaine,  and  his  good 
faith  in  the  matter,  being,  under  con- 
flicting evidence,  questions  for  the  jury. 
A  conviction  was  sustained,  although  de- 
fendant testified  that  he  only  sold  or 
gave  the  drugs  to  the  patient  in  good 
faith,  in  the  treatment  of  a  disease  with 
which  he  claimed  the  patient  was  af- 
flicted, and  two  or  more  physicians  testi- 
fied that  cocaine  was  a  known  remedy 
for  such  disease,  where  the  patient  tes- 
tified that  he  had  been  cured  of  his  dis- 
ease some  time  before,  and  was  not  then 
suffering  from  it,  and  did   not  buy  or 
take  the  drugs  for  the  cure  of  any  dis- 
ease, but  to  gratify  his  passion  for  the 
drug. 

Under  a  statute  providing  that  it  shall 
be  unlawful  for  any  practitioner  of  medi- 
cine to  prescribe,  for  the  use  of  any 
habitual  user  of  the  same,  any  cocaine  or 
morphine,  or  the  various  derivatives  or 
compounds  thereof,  provided  that  the 
statute  shall  not  be  construed  to  prevent 
any  lawful  authorized  practitioner  from 
prescribing  in  good  faith,  for  the  use  of 
any  habitual  user  of  such  drug,  such 
quantity  as  he  may  deem  necessary  for 
the  treatment  of  such  habit,  the  purpose 
sought  to  be  accomplished  is  the  pre- 
vention of  physicians  from  prescribing 
or  administering  such  drugs  to  habitual 
users,  in  order  to  enable  them  to  con- 
tinue their  use,  and  it  is  not  intended  to 
prohibit  the  administering  of  such  drugs 
to  alleviate  pain,  or  their  use  in  good 
faith  where  the  party  is  sick,  or  as  a 
means  of  finally  curing  the  habit;  and 
they  may,  without  violating  the  law,  be 
administered  in  good  faith  to  relieve  an 
addict  of  pain  from  peritonitis  and  ab- 
scesses, as  well  as  for  the  purpose  of 
curing  her  of  the  drug  habit.  Fyke  v. 
State  (1915)  79  Tex.  Crim.  Rep.  247, 184 
S.  W.  197.     It  appearing,  in  this  case, 

L.R.A.1918E. 


that  under  the  physician's  treatment  the 
patient's  physical  condition  had  been 
greatly  improved,  and  she  had  been  en- 
tirely cured  of  the  drug  habit,  a  convic- 
tion was  reversed  for  failure  of  the  thai 
judge  to  so  instruct  the  jury  as  to  pre- 
sent the  defense  that  the  drugs  were  so 
administered  in  good  faith,  in  the  treat- 
ment of  such  diseases  other  than  the 
drug  habit. 

A  physician  who  merely  writes  a  pre- 
scription, and  does  nothing  more,  cannot 
be  said  to  dispense  the  drug  or  article 
described  in  the  prescription,  so  as  to 
come  within  a  statute  requiring  all  per- 
sons, authorized  by  law  to  sell,  adminis- 
ter, prescribe,  dispense,  or  dispose  of 
certain  drugs,  to  keep  a  record  of  the 
name  and  address  of  the  persons  to 
whom  such  drug  is  dispensed,  given 
away,  or  in  any  manner  delivered,  and 
the  quantity  so  dispensed.  People  v. 
Cohen  (1916)  94  Misc.  355,  157  N.  Y. 
Supp.  591. 

In  People  v.  Hoyt  (1915)  34  N.  Y. 
Crim.  Rep.  70,  166  N.  Y.  Supp.  953,  un- 
der a  statute  making  it  unlawful  for  any 
duly  licensed  physician  to  dispense,  give, 
or  deliver  heroin  and  certain  other  drugs, 
to  any  person  except  after  physical  ex- 
amination of  such  person,  for  the  treat- 
ment of  disease,  injury,  or  deformity, 
requiring  all  persons  authorized  to  ad- 
minister, prescribe,  dispense,  or  dispose 
of  any  of  such  drugs,  to  keep  on  record 
the  name  and  address  of  each  person  to 
whom  the  drug  is  dispensed,  given,  or  in 
any  manner  delivered,  it  was  held  that 
it  is  not  necessary  for  a  physician  to 
make  a  physical  examination  of  a  patient 
each  time  he  delivers  such  a  drag',  nor  is 
it  necessary  that  the  drug  be  delivered 
in  person  to  the  patient;  and  where  a 
physician  had  made  a  physical  examina- 
tion of  a  patient  whom  he  was  treating 
as  a  drug  addict,  he  was  not  guilty  of 
violation  of  the  statute  when,  within  a 
reasonable  time  thereafter,  he  delivered 
the  drug  to  the  wife  of  the  patient  and 
recorded  the  name  of  the  patient  instead 
of  his  wife,  though  the  conrt  recom- 
mended that,  in  such  cases,  the*  name  of 
the  person  to  whom  the  drug  is  delivered 
be  also  recorded. 

In  a  prosecution  for  selling  or  giving 
away  drugs  in  violation  of  a  statute 
which  prohibits  the  selling  or  giving 
away  of  certain  drugs,  except  to  those 
who  present  a  prescription  for  the  same 
from  a  physician  or  regular  qualified 
pharmacist,  and  requires  the  party  sell- 
ing to  retain  the  prescription  and  keep 
it  open  for  public  inspection,   the  de- 
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fendnnt  claimed  that,  being  himself  a 
physician,  he  might  lawfully  furnish  the 
drug  from  his  stock  of  medicine  without 
any  other  prescription  than  such  as  he 
might  orally  make  to  the  patient  at  the 
time  of  the  sale ;  but  the  court  held  that, 
to  establish  his  defense,  he  must  prove 
compliance  with  another  section  of  the 
statute,  requiring  physicians  or  pharma- 
cists who  prescribe  the  drugs  named  to 
keep  a  record,  which  shall  be  open  to 
public  inspection,  of  all  cases  in  which 
they  have  prescribed  the  same.     State 
y.  Jones  (1889)  18  Or.  266,  22  Pac.  840. 
Under  a  statute  prohibiting  the  sale 
or  giving  away  of  certain  drugs,  except 
to  those  who  present  a  prescription  for 
them  from  a  physician  or  a  regular  quali- 
fied pharmacist,    and    requiring   physi- 
cians   or    pharmacists     who    prescribe 
opium,  or  any  of  the  drugs  named,  to 
keep  a  record,  which  shall  be  open  to 
public  inspection,  of  all  cases  in  which 
they  have  prescribed  opium  or  any  of 
said  drags,  stating  the  date  of  prescrip- 
tion,  the   name   and    residence   of   the 
patient,  the  disease  for  which  the  pre- 
scription was  made,  and  in  what  quanti- 
ties   and    how   often    the   patient    was 
instructed    to    use    the    medicine    pre- 
scribed, a  physician  who  prescribed  such 
drug  and  furnished  it  to  the  patient  out 
of  his   stock  of  medicine  is  bound  to 
show,  in  addition  to  the  fact  that  he  is 
a  physician  and  prescribed  the  drug  spe- 
cified, that  he  kept  the  records  required 
by  the  statute.    Ibid. 

Where  a  detective  under  the  employ- 
ment of  the  state  went  into  the  office  of 
a  physician  and  requested  a  prescription 
for  morphine  for  an  alleged  friend,  a 
fictitious  person,  and,  having  obtained 
the  prescription  and  paid  for  it,  took  it 
to  a  pharmacy,  where  it  was  filled,  the 
physician  could  not  escape  prosecution 
upon  the  ground  that  there  was  no  pa- 
tient in  existence  to  whom  the  drug 
could  have  been  dispensed,  and  that,  the 
alleged  patient  being  a  fictitious  person, 
there  was  no  delivery  to  anyone  other 
than  an  agent  of  the  state,  who  received 
the  drug  not  for  use,  but  for  the  pur- 
poses of  a  prosecution,  as  a  sale  was 
consummated  between  the  druggist  as 
vendor  and  the  detective  as  vendee, 
which  could  only  have  been  induced  or 
brought  about  by  the  existence  of  the 
prescription;  and  under  such  circum- 
stances the  physician  was  a  principal  in 
the  offense  committed  in  the  illegal  sale, 
the  person  making  the  sale,  under  such 
circumstances,  not  being  excused  from 
the  criminal  consequences  because  the 
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sale  was  induced  for  the  purpose  of  se- 
curing inculpating  testimony.  Hyde  v. 
State  (1915)  131  Tenn.  208,  174  S.  W. 
1127. 

The  Federal  statute  known  as  the 
Harrison  Anti-narcotic  Law  provides 
that  it  shall  be  unlawful  for  any  person 
to  sell,  barter,  exchange,  or  give  away 
any  of  the  drugs  mentioned,  except  in 
pursuance  of  an  order  of  the  person  to 
whom  the  article  is  sold;  and  every  per- 
son who  shall  accept  any  such  order,  and 
in  pursuance  thereof  shall  sell,  barter, 
exchange,  or  give  away  any  of  such 
drugs,  shall  preserve  the  order  for  a  / 
period  of  two  years;  and  that  every 
person  who  shall  give  an  order  to  any 
person  for  any  of  such  drugs  shall  make 
or  cause  to  be  made  a  duplicate  thereof, 
and  preserve  the  duplicate  for  a  period 
of  two  years,  except  that  such  statute 
shall  not  apply  to  the  dispensing  or  dis- 
tribution of  any  of  such  drugs  to  a  pa- 
tient by  a  physician,  dentist,  or  veteri- 
nary surgeon,  in  the  course  of  his  pro- 
fessional practice  only,  provided  that 
such  physician,  dentist,  or  veterinary 
surgeon  shall  keep  a  record  of  all  such 
drugs  dispensed  or  distributed,  showing 
the  amounts  dispensed  or  distributed, 
the  date,  and  the  name  and  address  of 
the  patient,  except  such  as  may  be  dis- 
pensed or  distributed  to  a  patient  upon 
whom  the  physician,  dentist,  or  veteri- 
nary surgeon  shall  personally  attend; 
and  that  such  record  shall  be  kept  for  a 
period  of  two  years  from  the  date  of 
dispensing  or  distributing  such  drug. 

Under  such  statute,  a  physician  is  not 
required  to  keep  a  record  of  drugs  dis- 
pensed or  distributed  in  good  faith,  or  to 
preserve  the  orders  received  or  the  du- 
plicates of  the  same,  when,  in  the  course 
of  his  professional  practice,  he  is  in  per- 
sonal attendance  on  his  patients.  Tucker 
v.  Williamson  (1915)  229  Fed.  201. 

A  distinct  conflict  has  arisen  in  the 
interpretation  of  this  act  by  the  Federal 
courts,  as  to  whether  it  prohibits  a  phy- 
sician from  prescribing  the  drugs  in 
question  not  in  good  faith,  in  the  treat- 
ment of  disease  or  of  the  drug  habit,  and 
in  such  quantities  only  as  would  be  used 
for  such  purposes,  but  to  enable  an  ad- 
dict to  procure  the  drugs  for  the  purpose 
of  continuing  their  habitual  use. 

Thus,  in  United  States  v.  Friedman 
(1915)  224  Fed.  276,  decided  in  the  dis- 
trict court  for  the  western  district  of 
Tennessee,  it  was  held  that  an  indictment 
under  that  act,  based  not  upon  the  fail- 
ure of  a  physician  to  make  or  preserve 
the  order  required,  but  upon  the  dispens- 
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ing  and  prescribing  of  the  prohibited 
drugs  in  quantities  more  than  was  neces- 
sary to  meet  the  needs  of  a  patron,  and 
not  in  good  faith  as  a  medicine,  is  not 
authorized  by  the  statute,  and  should  be 
quashed. 

And  in  United  States  v.  Reynolds 
(1916)  244  Fed.  991,  decided  in  the  dis- 
trict court  for  Montana,  it  was  held  that 
the  statute  requires  nothing  of  physi- 
cians issuing  prescriptions  for  opium, 
except  that  such  physicians  be  regis- 
tered and  the  prescriptions  be  signed  by 
them  and  dated  as  of  the  day  of  signing, 
and  there  is  nothing  in  the  act  prescrib- 
ing quantities,  or  forbidding  the  pre- 
scription of  the  drug  in  any  quantity. 
Hence,  an  indictment  merely  charging 
defendant  with  giving  a  prescription  for, 
and  so  dispensing,  pounds  of  opium, 
does  not  charge  an  offense  under  the  law. 

But,  in  United  States  v.  Curtis  (1916) 
229  Fed.  288,  decided*  by  the  district 
court  for  the  northern  district  of  New 
York,  it  was  held  that  the  purpose  of 
the  Harrison  Act  is  to  limit  the  quantity 
of  the  drugs  in  question  that  may  be  sold 
or  dispensed  by  a  dealer  under  and  pur- 
suant to  a  written  order  by  a  physician, 
and  to  limit  the  amount  and  quantity  to 
such  as  is  or  ought  to  be  called  for  by  a 
prescription  issued  by  the  physician,  in 
the  course  of  his  profession  or  practice 
only ;  and  a  physician  who  issues  a  pre- 
scription for  an  unusually  large  quantity 
of  the  drugs,  which  shows  upon  its  face 
that  the  quantity  prescribed  is  unreason- 
able and  unusual,  is  guilty  of  an  offense 
tinder  the  law,  unless  such  prescription 
indicates  the  necessity  therefor;  and  a 
dealer  who  fills  such  a  prescription  is 
also  guilty  of  an  offense.  This  decision 
expressly  refuses  to  follow  United  States 
v.  Friedman  (Fed.)  supra,  and  the  court 
fortifies  its  decision  by  the  view  of  the 
law  taken  by  the  Treasury  Department, 
as  indicated  by  regulations  promulgated 
by  it  for  use  in  enforcing  the  statute. 

The  construction  placed  upon  the  law 
by  the  Friedman  and  Reynolds  Cases 
seems  to  be  a  plain  interpretation  of  the 
terms  of  the  statute,  but  would,  as  a 
practical  matter,  render  the  law  ineffect- 
ive as  a  deterrent  upon  the  dispensing 
of  the  drugs  in  question  to  those  ad- 
dicted to  the  habit,  and  reduce  the 
statute  to  a  purely  revenue  measure ;  for, 
as  is  pointed  out  in  the  Curtis  Case, 
under  such  interpretation  there  is  no 
limitation  on  the  amount  which  may  be 
sold,  dispensed,  and  distributed  by  the 
dealer,  if  it  is  called  for  by  the  prescrip- 
tion issued  by  a  registered  physician. 
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But  it  would  seem  that  if  it  was  the  in- 
tention of  Congress  to  accomplish  the 
purpose  ascribed  to  it  in  the  Curtis  Case, 
that  such  purpose  could  have  been  ac- 
complished by  the  use  of  language  which 
would  have  been  less  ambiguous,  and 
which  would  not  have  required  reading 
such  purpose  into  the  act. 

A  possible  explanation  of  the  ambigu- 
ous nature  of  the  language  of  the  Harri- 
son Act  is  furnished  in  United  States 
v.  Jim  Suey  Moy  (1916)  241  U.  S.  394, 
60  L.  ed.  1061,  36  Sup.  Ct  Rep.  658,  in 
which  the  government  contended  that 
the  act  was  passed,  with  two  others,  in 
order  to  carry  out  the  International 
Opium  Convention;  that  Congress  gave 
it  the  appearance  of  a  taxing  measure, 
in  order  to  give  it  a  coating  of  constitu- 
tionality, but  that  it  really  was  a  police 
measure  that  strained  all  the  powers  of 
the  legislature. 

In  the  case  last  cited  it  does  not  ap- 
pear that  the  defendant  was  a  physician, 
but  he  was  charged  with  conspiracy  to 
have  such  drugs  in  the  possession  of  one 
Martin,  defendant  having  issued  to  Mar- 
tin a  written  prescription  for  morphine 
sulphate  not  in  good  faith,  but  with 
knowledge  that  the  drug  was  not  given 
for  medicinal  purposes,  but  for  the  pur- 
pose of  supplying  one  addicted  to  the 
use  of  opium,  the  question  being  whether 
the  possession  of  such  opium  by  Martin 
was  within  the  prohibition  of  §  8  of  the 
act,  which  declares  it  to  be  unlawful  for 
any  person  who  is  not  registered,  and 
has  not  paid  the  special  tax  provided  for 
in  the  act,  to  have  in  his  possession  or 
control  any  of  the  said  drugs.  And  it 
was  held  that  the  act  did  not  apply  to 
the  circumstances  in  question,  as  the 
term,  "any  person  not  registered,"  can- 
not be  taken  to  mean,  any  person  in  the 
United  States,  but  must  be  taken  to 
refer  to  the  class  with  which  the  statute 
undertakes  to  deal,  namely,  the  persons 
who  are  required  to  register  by  §  1,  who 
are  described  as  "all  persons  who  pro- 
duce, import,  manufacture  compound, 
deal  in,  dispense,  sell,  distribute  or  give 
away  opium  or  coco  leaves,  their  salts, 
derivatives,  or  preparations."  There- 
fore, the  possession  of  the  drug  by  Mar- 
tin not  being  unlawful,  defendant  could 
not  be  convicted  of  conspiring  to  have 
the  drug  in  his  possession. 

The  section  of  the  statute  providing 
that  it  shall  be  unlawful  for  any  person 
not  registered  under  the  provisions  of 
the  act,  to  have  in  his  possession  or 
under  his  control  any  of  the  drugs  in 
question!    upon    which    the   prosecution 
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was  founded  in  the  Jim  Suey  Moy  Case, 
contains  an  exception  that  its  provisions 
shall  not  apply  to  the  possession  of  such 
drugs  which  have  been  prescribed  in 
good  faith  by  a  physician,  dentist,  or 
veterinary  surgeon  registered  under  the 
act;  and,  while  the  decision  does  not 
jwns  directly  upon  the  conflict  which 
exists  in  the  Federal  courts,  as  pointed 
ont  above,  nevertheless  inasmuch  as  it 
>eeras  to  be  assumed  that  if  defendant 
was  a  physician,  dentist,  or  veterinary 
sni^eon  the  prescription  was  not  made 
in  good  faith,  the  court,  in  deciding  that 
he  was  not  subject  to  prosecution,  be- 
cause the  possession  of  the  drug  by  Mar- 
tin was  not  unlawful,  seems  to  support 
the  view  that  the  law  is  toothless,  so  far 
as  it  applies  to  physicians  who  prescribe 
the  drugs  not  in  good  faith,  but  to  en- 
able addicts  to  continue  their  use,  as  in 
almost  any  case  the  possession  of  the 
drag  by  such  addict  would  not  come 
within  the  prohibition  of  the  statute. 

In  Thurston  v.  United  States  (1917) 
154  C.  C.  A.  215,  241  Fed.  335,  it  was 
held  that  the  fact  that  the  parties 
charged  with  conspiring  to  violate  the 
Harrison  Act,  and  of  violating  that  act, 
were  registered  under  the  act  as  a  regu- 
lar practising  physician  and  a  proprietor 
of  a  drug  store,  respectively,  was  not 
conclusive,  if  pertinent,  evidence  for 
either  party;  for,  although  they  had  reg- 
istered, they  could  conspire  to  violate 
the  act,  and,  although  registered,  they 
could  each  violate  the  act.  From  the 
abstract  of  the  indictment  in  that  case 
included  in  the  report,  it  appears  that 
defendants  were  charged  with  conspiring 
together  to  give  away,  dispense,  and  dis- 
tribute to  sundry  persons  to  the  grand 
jurors  unknown,  and  not  in  pursuance  of 
the  written  order  of  any  of  such  persons, 


on  a  form  issued  in  blank  for  the  pur- 
pose by  the  Commissioner  of  Internal 
Revenue,  as  is  provided  for  in  the  Harri- 
son Act,  large  quantities  of  morphine, 
heroin,  and  cocaine,  and  the  manner  in 
which  the  conspiracy  was  carried  out 
was  stated  to  be  that  the  physician 
would  prescribe,  write,  and  deliver  pre- 
scriptions to  all  persons  applying  to  him, 
for  large  quantities  of  such  drugs,  not 
in  good  faith  for  meeting  the  immediate 
needs  of  any  such  persons,  nor  to  effect 
a  cure  in  the  course  of  his  professional 
practice  only,  nor  to  treat  any  such  per- 
sons then  and  there  suffering  from  an 
incurable  chronic  disease  in  the  course 
of  his  professional  practice  only}  but, 
on  the  contrary,  with  the  intent  and  pur- 
pose to  dispense,  distribute,  barter,  sell, 
exchange,  and  give  away  such  narcotic 
drugs,  for  the  purpose  of  catering  to  and 
satisfying  the  cravings  of  such  persons 
for  such  drugs,  which  prescriptions  were 
to  be  thereafter  filled  by  the  other  de- 
fendant, who  was  a  druggist;  and  that 
the  physician  did  write  such  prescrip- 
tions and  the  druggist  did  fill  them. 
While  this  indictment  in  terms  charges 
the  physician  with  furnishing  prescrip- 
tions not  in  good  faith,  but  to  enable 
addicts  to  continue  the  use  of  the  drugs 
in  question,  it  does  not  appear  clearly 
in  the  opinion  whether  the  defendant 
was  convicted  upon  that  ground,  or  upon 
the  more  technical  ground  that  the  drugs 
were  obtained  without  the  written  order 
on  the  blank  form  issued  by  the  Com- 
missioner of  Internal  Revenue,  as  is  re- 
quired by  the  statute;  but,  as  the  latter 
seems  to  be  the  real  offense  charged,  the 
decision  can  hardly  be  considered  to  sup- 
port the  view  taken  in  United  States  v. 
Curtis  (1916)  229  Fed.  288.       R.  L.  S. 


MICHIGAN  SUPREME  COURT. 

WILLIAM  E.  WARE 
v. 

CITY  OF  BATTLE  CREEK. 
(—  Mich.  — ,  167  N.  W.  891.) 

Officer  —  perquisites  —  office  rent. 

An  allowance  to  a  city  attorney  of  the 
amount  paid  by  him  for  office  rent  is  not 
within  the  provision  of  an  ordinance  pro- 
dding a  salary  for  him  and  declaring  that 

Note.  —  As  to  meaning  of  term  perqui- 
sites in  statutes  or  ordinances  in  relation  to 
officers,  see  annotation  following  this  case, 
post,  675. 


he  is  not  entitled  to  any  perquisites  of  office 
in  addition  to  the  salary. 

For  other  cases,  see  Officers,  77.  b,  in  Dig. 
1-^52  N.  S. 

(June  3,  1918.) 

CASE  MADE  to  review  a  judgment  of 
the  Circuit  Court  for  Calhoun  County 
in  favor  of  defendant  in  a  suit  brought  to 
enforce  payment  of  a  certain  amount  for 
office  expenses,  under  a  resolution  of  the 
common  •council  of  the  defendant  city.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 
Messrs.   William  E.   Ware,  in  propria 
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persona,  and  Bunitt  Hamilton,  for  plain- 
tiff: 

The  city  is  liable  under  the  resolution. 

23  Am.  &  Eng.  Enc.  Law,  388;  29  Cyc. 
1429;  Pistorius  v.  Saginaw  County,  51 
Mich.  125,  16  N.  W.  262;  Gardner  v. 
Newaygo  County,  110  Mich.  94,  67  N.  W. 
1091;  State  ex  rel.  Coffin  v.  Atherton,  19 
Nev.  332,  10  Pac.  901;  State  v.  Sheldon, 
78  Neb.  552,  111  N.  W.  372;  Messmore  v. 
Kracht,  172  Mich.  120,  137  N.  W.  649, 
Ann.  Cas.  1914C,  658;  Lucia  v.  Montpelier, 
60  Vt.  537,  1  L.R.A.  169,  15  Atl.  321;  Tor- 
rent v.  Muskegon,  47  Mich.  115,  41  Am. 
Rep.  715,  10  N.  W.  132. 

Messrs.  Joseph  L.  Hooper  and  Howard 
W.  Cavanagh,  for  defendant: 

Knhn,  J.,  delivered  the  opinion  of  the 
court: 

This  case  was  tried  by  the  court  without 
a  jury  under  stipulated  facts  from  which 
it  appears  that  the  plaintiff,  under  a  law- 
ful appointment,  occupied  the  office  of  city 
attorney  for  the  city  of  Battle  Creek,  de- 
fendant, from  May  1,  1910,  to  April  7, 
1911.  Section  1  of  the  ordinance  of  June 
15,  1903,  is  as  follows:  "The  city  attor- 
ney shall  receive  an  annual  salary  of  $1,200 
to  be  paid  monthly,  and  shall  not  be  en- 
titled to  any  fees  or  perquisites  of  office  in 
addition  to  his  salary,  except  actual  ex- 
penses while  engaged  in  the  discharge  of 
his  official  duties  when  out  of  the  city." 

Section  1  of  chapter  1  of  the  ordinance 
of  February  26,  1900,  provides:  "Be  it 
ordained  by  the  common  council  of  the  city 
of  Battle  Creek  that  the  offices  of  the 
mayor,  recorder,  treasurer,  assessors,  city 
attorney,  street  commissioner,  chief  of  po- 
lice, and  other  city  officers  shall  be  kept 
in  such  places  in  said  city  of  Battle  Creek 
as  the  common  council  thereof  may  from 
time  to  time  direct." 

There  was  no  office  provided  by  the  city 
for  the  city  attorney,  .and  the  common 
council  of  the  city  had  never  directed 
where  the  city  attorney  should  keep  his 
office.  At  the  time  of  the  appointment  of 
the  plaintiff  as  city  attorney  he  occupied 
an  office  for  the  transaction  of  his  private 
business  as  an  attorney,  and  continued, 
after  appointment,  to  occupy  the  same  of- 
fice. On  July  25,  1910,  nearly  three  months 
after  plaintiff  had  entered  upon  the  dis- 
charge of  his  duties  as  city  attorney,  the 
common  council  of  the  defendant  city 
passed  the  following  resolution:  "By  the 
committee  on  ways  and  means:  Resolved 
by  the  common  council  of  the  city  of  Bat- 
tle Creek  that  the  city  attorney  be  allowed 
$40  per  month  out  of  the  general  fund  for 
office  expenses  payable  at  the  second  regu- 
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lar  meeting  of  the  council  each  month 
until  May  1,  1911.  And  the  mayor  and  re- 
corder are  hereby  authorized  and  directed 
to  execute  and  deliver  to  him  a  warrant 
payable  out  of  the  general  fund  for  $80, 
to  cover  his  office  expenses  to  July  1, 
19 10." 

Payment  of  $40  per  month,  as  provided 
by  the  resolution,  not  having  been  made  by 
the  city,  this  suit  was  brought  by  plain- 
tiff to  enforce  such  payment.  The  learned 
trial  judge,  after  a  careful  consideration 
of  the  stipulated  facts  and  the  law  applic- 
able thereto,  entered  a  judgment  in  favor 
of  the  defendant. 

Counsel  for  both  parties  seem  to  agree 
that  the  sole  question  in  controversy  in 
this  court  is  whether  the  common  council 
were  authorized,  without  repealing  or 
amending  the  ordinance  relative  to  the 
salary  of  the  city  attorney,  to,  by  resolu- 
tion, bind  the  city  to  pay  him  $40  per 
month  "for  office  expenses."  It  is  the  con- 
tention of'  appellant  that  the  sum  allowed 
"for  office  expenses"  is  neither  a  fee  nor  a 
perquisite,  within  the  meaning  of  the  lan- 
guage of  the  ordinance  fixing  the  salary  of 
the  city  attorney.  The  word  "perquisite" 
is  variously  defined  as: 

"An  allowance  paid  in  money  or  things 
beyond  the  ordinary  salary  or  fixed  wages 
for  services  rendered,  especially  a  fee  al- 
lowed by  law  to  an  officer  for  a  specific  ser- 
vice."   Webster. 

"Emoluments  or  incidental  profits  at- 
taching to  an  office  or  official  position  be- 
yond the  salary  or  regular  fees."     Black. 

"Perquisite  means  something  gained  by 
a  place  or  office  beyond  the  regular  salary 
or  fee."    Bouvier. 

Appellant  cites  and  relies  upon  23  Am. 
&  Eng.  Enc.  Law,  2d  ed.  388,  389,  where 
it  is  stated:  "Where  the  law  requires  an 
officer  to  do  what  necessitates  an  expendi- 
ture of  money  for  which  no  provision  is 
made,  he  may  pay  therefor  and  have  the 
amount  allowed  him.  Prohibitions  against 
increasing  the  compensation  of  officers  do 
not  apply  to  such  cases.  Thus,  it  is  cus- 
tomary to  allow  officers'  expenses  of  fuel, 
clerk  hire,  stationery,  lights,  and  other 
office  accessories." 

The  rule  as  stated  in  29  Cyc.  1427,  1429, 
is  as  follows:  "Where  the  compensation  is 
fixed  by  the  Constitution,  or  where  there 
is  a  constitutional  provision  prohibiting 
such  change  during  the  term  of  an  incum- 
bent, no  change  of  salary  during  such 
term  is  permissible,  and,  where  a  similar 
provision  is  contained  in  a  statute,  the 
powers  of  municipal  corporations  are  sub- 
ject to  the  same  limitation.  Such 
limitations  do  not  affect  provision  for  ex- 
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pensee,  except  that  use  may  not  be  made 
of  a  power  to  increase  an  allowance  for  ex- 
penses so  as  to  increase  the  compensation 
received  by  an  officer;  nor  do  they  prevent 
the  legislature  or  its  delegate  .  .  .  from 
granting  him  clerical  aid  or  an  allowance 
for  clerk  hire." 

Appellant  also  cites  the  cases  of  Pisto- 
rjus  v.  Saginaw  County,  51  Mich.  125,  16 
NT.  W.  262,  and  Messmore  v.  Kracht,  172 
Mich.  120,  137  N.  W.  549,  Ann.  Cas.  1914C, 
658,  as  bearing  upon  the  question.  See 
also  State  v.  Sheldon,  78  Neb.  552,  111 
N.  W.  372;  Hill  v.  Clarinda,  103  Iowa,  409, 
72  X.  W.  542;  De  Kalb  County  v.  Bev- 
eridge,  16  111.  312;  Andrews  v.  United 
States,  2  Story,  202,  Fed.  Cas.  No.  381. 

It  seems  to  us  plain,  under  the  authori- 
ties above  set  forth,  that  the  word  "per- 
quisite" means  some  emolument  or  profit 
beyond  the  salary  which  was  paid  to  the 
city  attorney,  and  cannot  be  said  to  mean 
moneys  which  were  allowed  him  for  ex- 
penses,   because    there    was    no    profit    or 


emolument  to  him  in  the  allowance  for 
office  rent,  which  he  had  to  disburse.  The 
city  had  the  use  of  the  office,  and  the  com- 
mon council,  while  it  failed  to  designate 
the  place  where  the  office  of  the  city  at- 
torney should  be  kept,  still  had  the  right 
to  so  designate,  and  its  failure  to  desig- 
nate or  to  raise  any  objection  to  the  place 
selected  by  the  city  attorney,  in  our 
opinion,  amounts  to  an  acquiescence  on  its 
part  in  his  selection.  We  therefore  are  of 
the  opinion  that  the  learned  trial  judge 
was  in  error  in  holding  that  the  rent  of 
the  office  which  was  actually  used  by  the 
city  attorney  in  the  discharge  of  his  offi- 
cial duties  was  a  perquisite  of  his  office, 
and  therefore  conclude  that  the  judgment 
should  be  reversed,  and  the  case  remanded 
to  the  court  below,  with  directions  to  enter 
a  proper  judgment,  in  acordance  with  this 
opinion,  for  the  amount  agreed  upon  as 
due  to  the  plaintiff,  with  costs  of  both 
courts  to  be  taxed  to  the  plaintiff. 


Annotation 


Meaning  of  term  perquisites  in  statutes  or  ordinances 
in  relation  to  officers. 


The  decision  in  Ware  v.  Battle  Creek, 
ante,  673,  that  "perquisite"  means 
emolument  or  profit,  is  sustained  by  the 
few  cases  on  the  subject. 

It  will  be  seen  that  it  has  been  held 
that  "perquisite"  includes  interest  on 
public  moneys  received  by  an  officer,  and 
that  it  does  not  include  an  allowance  for 
office  expenses,  actnal  traveling  expenses 
of  judges,  nor  a  governor's  occupation 
of  the  executive  mansion. 

In  Vansant  v.  State  (1902)  96  Md. 
110,  53  Atl.  711,  it  was  held  that  a  clerk 
of  court  was  not  entitled  to  retain  inter- 
est received  by  him  on  public  money, 
where  the  constitution  provided  that  the 
salary  of  clerks  should  be  a  certain  sum, 
"  payable  only  out  of  the  fees  and  re- 
ceipts collected  by  the  clerks/'  "and 
they  shall  be  entitled  to  no  other  per- 
quisites or  compensation,"  and  a  statute 
provided  that  "the  official  bond  of  such 
clerk  shall  be  answerable  for  the  emolu- 
ments of  his  office  over  and  above  the 
sum  prescribed  by  the  Constitution." 
The  court  said:  "The  provision  in  the 
Constitution  limiting  the  salary  to  $3,500 
concludes  by  saying,  'and  they  shall  be 
entitled  to  no  other  perquisites  or  com- 
pensation.' In  Bouvier's  Law  Diction- 
ary, after  giving  its  meaning  in  its  most 
extensive  sense,  'perquisites'  is  thus  de- 
fined: 'In  a  more  limited  sense,  it 
means  something  gained  by  a  place  or 
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office  beyond  the  regular  salary  or  fee,' 
and  it  is  apparent  that  this  was  the 
sense  in  which  it  was  used  in  the  Con- 
stitution, as  is  shown  by  the  context.  So 
'emolument'  is  said  in  Apple  v.  Craw- 
ford County  (1884)  105  Pa.  303,  51  Am. 
Rep.  205,  to  import  'any  perquisite,  ad- 
vantage, profit,  or  gain  arising  from  the 
possession  of  an  office,'  and,  as  we  have 
seen,  the  clerk  is  expressly  required  to 
account  for  'emoluments,'  " 

Where  the  legislature,  on  hearing  that 
the  state  treasurer  retained  interest  on 
the  public  funds,  passed  a  statute  fixing 
the  salarv  of  the  state  treasurer  at  a 
certain  sum,  and  providing  that  such 
salary  should  be  "in  full  for  all  services 
rendered  by  him  in  his  official  capacity" 
and  that  "all  fees  and  perquisites  re- 
ceived by  him  from  every  source  shall 
be  paid  into  the  state  treasury  and  be- 
come a  part  of  the  general  fund,"  and 
on  a  revision  the  words  "and  perqui- 
sites" were  omitted,  it  was  held  that 
such  omission  was  without  effect  on  the 
intent,  namely,  that  the  treasurers  should 
not  retain  such  interest.  State  v.  Mc- 
Fetridge  (1893)  84  Wis.  473,  20  L.R.A. 
223,  54  N.  W.  1,  998. 

A  constitutional  provision  fixing  the 
salary  of  the  governor  and  other  officers, 
and  declaring  that  "they  shall  not  re- 
ceive to  their  own  use  any  .  .  .  perqui- 
sites of  office  or  other  compensation," 
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does  not  require  the  governor  to  pay 
rent  for  the  use  of  the  executive  man- 
sion, as  that  is  not  a  ' '  perquisite  of  office 
or  other  compensation."  State  v.  Shel- 
don (1907)  78  Neb.  552,  111  N.  W.  372, 
where  the  court  said:  "The  Standard 
Dictionary  defines  a  perquisite  as:  *  (1) 
Any  profit  or  pecuniary  gain  from  ser- 
vices, beyond  the  amount  fixed  as  salary 
or  wages ;  hence,  any  privilege  or  benefit 
claimed  as  due.  (2)  In  law.  A  fee  that 
a  person  in  office  may  legally  receive 
beyond  the  requirements  of  his  official 
duties.'  Worcester  defines  a  perquisite 
as  'something  obtained  in  addition  or  in 
lieu  of  regular  wages  or  salary. '  By  the 
Century  Dictionary  the  word,  as  used 
here,  is  defined  as  an  incidental  emolu- 
ment, profit,  gain,  or  fee,  over  and  above 
the  fixed  or  settled  income,  salary  or 
wages;  something  received  incidentally 
and  in  addition  to  regular  wages,  salary, 
fees,'  etc." 

In   State   ex   rel.   Coffin   v.   Atherton 
(1886)  19  Nev.  332,  10  Pac.  901,  it  was 


held  that  a  statute  which,  "in  addition 
to  the  salary  provided  for,"  allows  to 
judges  "the  necessary  expenses  actually 
paid  by  them  in  traveling  by  public  con- 
veyance in  going  to  and  from  the  place 
of  holding  court,"  should  not  be  con- 
strued as  opposed  to  a  provision  of  the 
Constitution,  prohibiting  judicial  officers 
from  receiving  to  their  own  use  "any 
fees  or  perquisites  of  office. ' ' 

In  Bruce  v.  Dickey  (1886)  116  HL  527, 
6  N.  E.  435,  it  was  held  that  a  constitu- 
tional provision  which,  after  fixing  the 
salaries  of  the  supreme  and  circuit  court 
judges,  declared  that  "no  judge  of  the 
supreme  or  circuit  court  shall  receive 
any  other  compensation,  perquisite  or 
benefit,  in  any  form  whatsoever,  nor  per- 
form any  other  than  judicial  duties  to 
which  may  belong  any  emoluments, "  did 
not  prevent  a  judge  from  practising  law, 
nor  from  receiving  compensation  there- 
for, as  the  prohibition  related  to  com- 
pensation for  the  duties  of  office. 

B.  B.  B. 


OHIO  SUPREME  COURT. 

FRANKLIN  NATIONAL  BANK  OF  NEW- 
ARK, Plff.  in  Err., 
v. 

CITY  OF  NEWARK. 

(96  Ohio  St.  453,  118  N.  E.  117.) 

Bank  —  deposit    of    municipal    fund  — 
accounting  for  profits. 

A  hank  receiving  from  'the  treasurer  of 
a  municipal  corporation  a  deposit  of  funds 
belonging  to  the  municipality  with  knowl- 
edge of  that  fact,  is  bound  to  account  for 
the  profits  made  by  the  use  of  the  fund, 
under  a  statute  permitting  treasurers  to  de- 
posit funds  and  providing  that  all  profits 
arising  from  such  deposits  shall  inure  to 
the  benefit  of  the  fund. 
For  other  cases,  see  Public  Money,  L  in  Dig. 

1-52  N.  £. 

(June  26,  1917.) 

ERROR  to  the  Court  of  Appeals  for  Lick- 
ing County  to  review  a  judgment  af- 
firming a  judgment  of  the  Court  of  Common 
Pleas  in  favor  of  plaintiff  in  an  action  for 
an  accounting  of  the  profits  derived  from 
the  use  of  plaintiff's  funds  by  the  defend- 
ant bank.    Affirmed. 

Note.  —  As  to  liability  of  bank  for  inter- 
est on  or  profits  derived  from  public  funds 
deposited  with  it,  see  annotation  following 
this  case,  post,  678,  and  references  therein 
to  annotations  on  related  questions. 
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The  facts  are  stated  in  the  opinion. 

Messrs.  Kibler  A  Kibler,  for  plaintiff 
in  error: 

This  deposit  was  a  legal  deposit. 

State  ex  rel.  Rulison  v.  Schott,  22  Ohio 
Dec.  320;  Eshelby  v.  Cincinnati  Bd.  of  Edu. 
66  Ohio  St.  71,  63  N.  E.  586. 

If  the  treasurer  is  to  be  regarded  as  a 
trustee  of  these  funds,  he  must  defend  the 
trust  property  and  use  all  and  every  dili- 
gence to  protect  it,  and  the  courts  hold  him 
strictly  to  account  for  the  discharge  of  thii 
duty. 

Andrews  v.  His  Administrators,  7  Ohio 
St.  143;  Wolf  v.  Menager,  14  Ohio  Dec 
128;  39  Cyc.  326;  Smith  v.  Fuller,  86  Ohio 
St.  57,  L.R.A.1916C,  6,  99  N.  E.  214,  Ami. 
Cas.  1913D,  387. 

A  municipality  may  be  estopped,  under 
proper  circumstances,  as  to  anything  which 
it  has  the  legal  right  and  power  to  do, 
unless  such  estoppel  is  prohibited  by  a 
statute. 

Columbus  v.  Federal  Gas  &  Fuel  Co.  20 
Ohio  N.  P.  N.  S.  277,  14  Ohio  Dec.  261; 
Raynolds  v.  Cleveland,  8  Ohio  C.  C.  N.  S. 
278,  18  Ohio  C.  D.  463,  affirmed  in  77  Ohio 
St.  631,  84  N.  E.  1132;  Mt.  Vernon  v.  State, 
71  Ohio  St.  428,  104  Am.  St.  Rep.  783,  73 
N.  E.  515,  2  Ann.  Cas.  399;  State  ex  rel. 
Clemmer  &  J.  Co.  v.  Turner,  93  Ohio  St. 
379,  113  N.  E.  327;  Tone  v.  Columbus,  39 
Ohio  St.  281,  48  Am.  Rep.  438. 

The  deposit  was  a  special  not  a  general 
deposit. 

Re   Osburn  Bank,   1   Ohio  App.   140,  20 
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Ohio  C.  0.  N.  S.  575,  25  Ohio  C.  D.   80; 

Smith  v.    Fuller,    86   Ohio   St.    67,   L.R.A. 

1916C,  6,  99  N.  E.  214,  Ann.  1913D,  387; 

Massey  v.  Fisher,  62  Fed.  958;  Elizalde  y. 

Elizalde,  137  Cal.  634,  66  Pae.  369,  70  Pac. 

861;  Klaustermeyer  v.  Cleveland  Trust  Oo. 

89  Ohio  St.  142,  105  N.  E.  278. 
Messrs.   Ralph   Norpell   and   Jones   A 

Jones,  for  defendant  in  error: 
The  deposit  of  the  money  in  the  bank 

was  illegal   and   tortious   because   it   was 

made  without  the  consent  of  the  city  treas- 
urer's bondsmen. 
Eshelby  r.  Cincinnati  Bd.  of  Edu.  66  Ohio 

St.  71,  63  N.  E.  586;  Glenville  v.  Englehart, 

19  Ohio  C.  C.  285,  10  Ohio  C.  D.  408;  State 

v.  McKinnon,  9  Ohio  N.  P.  N.  S.  513,  20 

Ohio  S.  &  C.  P.  Dec.   300;    State  ex  rel. 

Campbell  v.  National  Banks,  4  Ohio  N.  P. 

*.  S.  245,   16  Ohio  S.   &  C.  P.  Dec.  730; 

Welty  v.  Ohio  Nat.  Bank,  7  Ohio  N.  P.  N.  S. 

43,  19  Ohio  S.  &  C.  P.  Dec.  82;  State  ex  rel. 

Rulison  y.  Schott,  9  Ohio  N.  P.  N.  S.  522; 
Crawford  County  v.  Patterson,  149  Fed. 
229;  Crawford  County  v.  Strawn,  15  L.R.A. 

(N.S.)  1100,  84  C.  C.  A.  653,  157  Fed.  49; 
State  v.  Foster,  5  Wyo.  199,  29  L.R.A.  226, 
63  Am.  St.  Rep.  47,  38  Pac.  926. 

Upon  receipt  of  the  deposits  the  defend- 
ant became  at  once  a  trustee  for  the  benefit 
of  the  original  cestui  que  trust,  i.  e.,  the 
city,  for  such  funds. 

Pom.  Eq.  Jur.  §  1048;  Perry,  Trusts, 
217;  39  Cyc.  548,  552;  Pennell  v.  Deffell, 
4  DeG.  M.  &  G.  372,  43  Eng.  Reprint,  551, 
1  Eq.  Rep.  579,  23  L.  J.  Ch.  N.  S.  115,  18 
Jur.  273,  1  Week.  Rep.  499,  3  Eng.  Rul. 
Cas.  329;  State  v.  Foster,  5  Wyo.  199,  29 
L.R.A.  226,  63  Am.  St.  Rep.  47,  38  Pac. 
926;  Independent  Dist.  v.  King,  80  Iowa, 
497,  45  N.  W.  908;  Crawford  County  v. 
Patterson,  149  Fed.  229;  State  ex  rel. 
Campbell  v.  National  Banks,  4  Ohio  N.  P. 
N.  S.  245,  16  Ohio  S.  &  C.  P.  Dec.  730; 
Crawford  County  v.  Strawn,  15  L.ILA. 
(N.S.)  1100,  84  C.  C.  A.  553,  157  Fed.  50. 

Per  Curiam: 

This  action  was  instituted  by  the  city  of 
Newark,  which,  in  its  amended  petition, 
alleged  that  the  city  treasurer  of  that  city, 
about  June  19,  1905,  caused  to  be  deposited 
in  the  Franklin  National  Bank  of  Newark, 
Ohio,  the  sum  of  $75,000  belonging  to  said 
city;  that  such  sum  of  money  remained  on 
deposit  and  under  the  control  of  that  bank 
until  December  5,  1905,  when  $15,000  was 
withdrawn;  but  that  the  balance,  $60,000, 
remained  in  the  custody  and  control  of  said 
hank  until  March  5,  1906. 

Plaintiff  averred  that  said  bank  received 
and  deposited  said  funds  with  the  other 
funds  belonging  to  and  under  its  control, 
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and  used  the  same  for  the  purpose  of  de- 
riving, and  did  derive,  large  profits  in  loan- 
ing the  same  in  its  banking  business;  that 
said  deposit  was  made  without  the  knowl- 
edge or  consent  of  the  city  or  its  council, 
and  without  the  consent  of  the  bondsmen 
of  the  city  treasurer,  and  was  received  by 
the  bank  with  knowledge  that  said  funds 
were  the  public  funds  of  the  city  of  New- 
ark. Plaintiff  sought  an  accounting  of  the 
profits  derived  from  the  use  of  its  funds  by 
said  bank. 

The  defendant  by  answer  admitted  the 
deposit  in  said  bank  of  the  funds  of  the 
city,  by  the  city  treasurer,  in  amount  and 
for  the  period  of  time  set  out  in  the 
amended  petition.  As  a  defense,  the  de- 
fendant averred  that,  at  the  time  said  funds 
were  so  deposited,  no  depository  had  been 
selected  or  created  by  the  city  council  for 
the  funds  of  the  city,  and  that  plaintiff  had 
failed  to  provide  the  city  treasurer  with 
any  place  to  keep  the  funds  of  the  city, 
and  failed  to  require  him  to  give  bond  in 
a  sum  adequate  to  protect  such  funds;  that 
it  had  become  necessary  for  the  treasurer 
in  the  discharge  of  his  duty  to  deposit 
$300,000,  derived  from  the  sale  of  water- 
works bonds,  which  he  did  by  dividing  the 
same  among  the  several  banks  of  the  city; 
that  such  disposition  of  said  funds  was 
made  upon  the  order  and  direction  of  the 
plaintiff,  and  upon  the  understanding  and 
agreement  upon  the  part  of  plaintiff  and 
defendant  that  the  same  should  be  repaid 
upon  demand,  and  no  interest  should  be 
paid  on  said  funds,  or  compensation  charged 
for  the  safe -keeping  of  the  same;  that  de- 
fendant was  ready  and  willing  at  all  times 
upon  demand  to  repay  said  money;  and 
that  plaintiff  received  said  money  back,  and 
surrendered  the  certificates  issued  therefor 
in  full  payment  of  all  obligation  assumed 
by  defendant,  and  is  estopped  from  claim- 
ing any  interest  on  said  fund,  or  from 
claiming  or  receiving  any  remuneration 
from  the  defendant  by  reason  of  said  trans- 
action, by  way  of  interest  on  said  money 
or  otherwise. 

By  reply  the  plaintiff  admitted  that  no 
depository  had  been  selected  by  the  council 
of  the  city  of  Newark,  for  the  city's  funds; 
also  that  the  deposit  in  question  was  part 
of  a  fund  derived  from  the  sale  of  water- 
works bonds,  divided  among  the  several 
banks  of  the  city. 

The  case  was  heard  in  the  court  of  com- 
mon pleas  upon  the  issues  thus  joined,  and 
that  court  held  the  defendant  to  account  to 
plaintiff  as  a  trustee  of  said  fund,  and  de- 
termined the  amount  of  profit  made  by  the 
defendant  thereon  by  crediting  the  average 
total  deposit  of  the  city  with  the  rate  of 
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net  profit  realized  by  the  bank  upon  its 
entire  assets,  during  the  period  said  fund 
was  on  deposit.  That  rate  of  profit  was 
found  to  be  1.49  per  cent,  the  amount  of 
profits  to  be  credited  to  said  fund  $1,039.83, 
and  judgment  was  rendered  therefor.  Upon 
proceedings  in  error  the  court  of  appeals 
affirmed  that  judgment. 

It  is  conceded  that,  had  the  city  treas- 
urer himself  realized  a  profit  from  the  use 
or  disposition  of  the  city  funds,  he  would 
be  under  legal  obligation  to  account  for 
such  profit;  but  it  is  contended  that  the 
provision  of  §  4294,  "General  Code,  wherein 
it  is  required  that  all  profits  arising  from 
such  deposit  in  banks  shall  inure  to  the 
benefit  of  the  funds,  does  not  lay  upon 
banks  receiving  such  deposits  any  obliga- 
tion to  account  for  profits  realized  by  them 
from  the  use  of  such  funds. 

The  issues  of  fact  which  may  be  regarded 
as  material  in  this  case  were  whether  such 
funds  were  received  upon  the  condition  that 
no  compensation  should  be  paid  therefor, 
either  as  interest  or  otherwise,  and  whether 
such  funds  were  in  fact  received  and  at  all 
times  held  by  the  bank  as  a  special  deposit, 
and  no  profit  realized  by  the  bank  from  the 
possession  and  use  thereof.  These  were  dis- 
puted questions  of  fact,  which  were  found 
by  the  trial  court  against  the  contention  of 
the  bank,  and  the  record  discloses  evidence 


tending  to  support  that  finding.  Whether 
supported  by  the  weight  of  the  evidence 
we  do  not  inquire.  Section  4294,  General 
Code,  provides  as  follows:  "Upon  giving 
bond  as  required  by  council,  the  treasurer 
may,  by  and  with  the  consent  of  his  bonds- 
men, deposit  all  funds  and  public  moneys 
of  which  he  has  charge  in  such  bank  or 
banks,  situated  within  the  county,  which 
may  seem  best  for  the  protection  of  such 
funds,  and  such  deposit  shall  be  subject  at 
all  times  to  the  warrants  and  orders  of  the 
treasurer  required  by  law  to  be  drawn.  All 
profits  arising  from  such  deposit  or  deposits 
shall  inure  to  the  benefit  of  the  funds.  Such 
deposit  shall  in  no  wise  release  the  treas- 
urer from  liability  for  any  loss  which  may 
occur  thereby." 

We  think  it  clear,  from  the  provisions  of 
this  and  cognate  sections  of  the  General 
Code,  that  any  bank  receiving  funds  of  a 
municipality,  under  the  circumstances  dis- 
closed by  this  record,  knowing  the  same  to 
be  the  funds  of  the  municipality,  becomes 
a  trustee,  and  must  account  to  the  muni- 
cipality for  the  fund  so  deposited  and  all 
profits  arising  from  such  deposit. 

Judgment  affirmed. 

Nichols,  Ch.  J.,  and  Wanamaker,  New- 
man, Jones,  Matthias,  and  Johnson,  JJ.} 
concur. 


Annotation 


Liability  of  bank  for  interest  on  or  profits  derived 
from  public  funds  deposited  with  it. 


The  decisions  on  this  subject  have 
arisen  generally  under  special  circum- 
stances, and  there  seems  to  be  very  little 
on  the  general  question  of  liability,  apart 
from  statute  or  contract. 

It  will  be  observed  that  in  Franklin 
Nat.  Bank  v.  Newark,  ante,  676,  the 
court  considers  that  a  bank  taking  pub- 
lic money  on  deposit  becomes  a  trustee. 
This  is  in  accord  with  earlier  cases  in 
the  Ohio  inferior  courts.  Thus,  in  State 
ex  rel.  Campbell-  v.  National  Banks 
(1903)  16  Ohio  Dec.  730,  where  county 
treasurers,  in  consideration  of  the 
banks'  paying  them  the  premiums  on 
their  official  bonds,  agreed  with  the 
banks  to  deposit  the  public  money 
therein,  it  was  held  that,  as  the  banks 
took  such  funds  as  trustees,  and  com- 
mingled them  with  their  own  funds,  they 
must  pay  any  profit  or  increment  accru- 
ing from  the  use  of  the  funds.  The  court 
said  that  the  question  as  to  whether  or 
not  the  contract  was  illegal  did  not 
apply,  as  this  was  simply  an  action  for 
the  restoration  of  funds,  as  to  which  the 
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banks  occupied  the  position  of  voluntary 
or  quasi  trustees. 

It  was  similarly  held  in  Newark  v. 
People's  Nat.  Bank  (1912)  34  Ohio  C.  C. 
624  (which  seems  to  be  a  companion  case 
to  that  affirmed  in  Franklin  National 
Bank  v.  Newark),  as  to  deposits  made  by 
a  city  treasurer;  but  in  another  case  re- 
ported with  it,  the  name  of  which  is  not 
given  in  full,  it  was  held  that,  where  it 
did  not  appear  on  the  face  of  the  peti- 
tion that  the  bank  knew  that  the  funds 
were  public  funds,  the  petition  was  de- 
murrable. 

In  Commercial  State  Bank  v.  Antelope 
County  (1896)  48  Neb.  496,  67  N.  W. 
465,  the  court  declined  to  permit  a  bank, 
which  made  an  offer  to  pay  a  certain 
amount  of  interest  on  county  funds,  to 
escape  from  its  offer. 

It  has  been  held  in  Nebraska  that  a 
statute  relating  to  depositories  of  money 
did  not  apply  to  banks  which  were  not 
depositories  under  the  statute.  Thus, 
where  the  county  treasurer,  not  beiug 
able  to  secure  depositories  for  all  the 
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funds  of  the  county,  deposited  certain  of 
the  moneys  in  a  bank,  taking  therefrom 
notiinterest-bearing  certificates  of  de- 
posit and  using  them  as  funds  of  the 
county,  it  was  held  that  the  bank  was 
not  liable  for  interest,  notwithstanding 
the  statute  provided  that  "on  all  de- 
posits he  [the  county  treasurer]  may 
make  in  any  bank  whatsoever,  interest 
shall  be  paid  at  a  rate  not  less  than  two 
(2)  per  cent  per  annum,"  as  this  related 
to  regular  depository  banks.  Hamilton 
County  v.  Aurora  Nat.  Bank  (1911)  88 
Neb.  280, 129  N.  W.  267. 

This  case  was  followed  in  Custer 
County  v.  Cavenee  (1915)  99  Neb.  101, 
156  N.  W.  605,  where  the  county  treas- 
urer, being  unable  to  get  the  banks  to 
srive  bonds,  as  depositories,  sufficient  to 
enable  them  to  become  public  deposi- 
tories under  the  statute,  deposited  sums 
in  the  defendant  bank  in  excess  of  the 
amount  which  it  could  receive  as  deposi- 
tory, and  it  was  held  that  the  bank  was 
not  liable  for  interest,  it  being  shown 
that  it  kept  cash  on  hand,  over  its  legal 
reserve,  in  excess  of  the  amount  of 
county  money  deposited. 

Some  of  the  cases  relate  to  the  con- 
tinued holding  of  the  money  after  the 
expiration  of  a  contract  for  interest.  In 
State  Nat.  Bank  v.  Com.  (1908)  129  Ky. 
637,  112  S.  W.  678,  a  bank,  under  a 
statute,  received  the  state's  money  and 
executed  a  bond  to  pay  certain  rates  of 
interest  thereon,  and,  upon  the  expira- 
tion of  the  treasurer's  term  of  office, 
being  asked  to  execute  a  new  bond,  it 
declined  to  do  so,  because  a  contest  had 
arisen  as  to  the  office  of  the  treasurer, 
and  the  bank  alleged  it  was  unable  to 
use "  the  money,  and  was  compelled  to 
keep  it  in  its  vault  during  such  contest. 
It  was  held  that  the  bank  was  liable  for 
interest  at  the  contract  rate  during  the 
contest,  that  no  new  bond  was  required, 
and  that  the  bank,  having  become  a  state 
depository,  continued  to  be  such  as  long 
as  it  had  the  money. 

In  New  Orleans  v.  Louisiana  Nat.  Bank 
(1909)  123  La.  654,  49  So.  274,  the  city 
entered  a  contract  with  certain  banks  to 
Pav  6%  Ver  cen*  interest  as  a  fiscal  agent 
tor  the  term  of  four  years,  and  the  banks 
entered  a  bond  so  to  do.  After  the  ex- 
piration of  the  four  years,  several 
months  elapsed  before  the  selection  of  a 
new  fiseal  agent,  during  which  time  the 
banks  continued  to  hold  the  money  of 
the  city,  and  the  city  sued  to  recover  in- 
terest at  the  contract  rate,  basing  its 
ci&im  upon  contract,  and  not  upon  quan- 
tum meruit.     It  was  held  that  it  could 
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not  recover,  no  notice  having  been  given 
on  either  side,  nor  to  the  surety,  after 
the  time  of  the  expiration  of  the  con- 
tract. 

In  some  of  the  cases  the  question  arose 
as  to  the  matter  of  interest,  where  the 
contract  was  illegal.  In  State  ex  rel. 
Independence  County  v.  Citizens  Bank 
&  T.  Co.  (1915)  119  Ark.  617, 178  S.  W. 
929,  a  bank  bid  for  the  funds  of  a  county 
and  was  awarded  the  same  as  depository, 
and  executed  a  bond  to  pay  a  certain 
rate  of  interest  to  the  county.  After  the 
bank  had  held  the  funds  six  months,  it 
was  decided  that  it  was  not  a  legal  de- 
pository as  its  bid  was  not  in  accordance 
with  the  statute.  It  was  held  that  it 
was,  nevertheless,  liable  for  the  interest 
which  it  had  covenanted  to  pay  in  its 
bond. 

But  in  Los  Angeles  v.  City  Bank 
(1893)  100  Cal.  18,  34  Pac.  510,  where  a 
city  contracted  with  a  bank  to  be  its  de- 
pository and  pay  a  certain  rate  of  inter- 
est, and  thereafter  the  statute  under 
which  the  contract  was  made  was  pro- 
nounced unconstitutional,  and  the  city 
demanded  and  withdrew  the  money  with- 
out interest,  it  was  held  that  it  could  not 
thereafter  recover  the  interest,  as  the 
interest,  being  incidental  to  the  princi- 
pal, could  not,  in  any  event,  be  recovered 
in  a  separate  action,  and  the  contract 
was  void,  in  violation  of  the  Constitu- 
tion, and  felonious. 

But  where  the  statute  authorized  a 
city  chamberlain  to  deposit  in  banks 
money  which  should  pay  certain  Expenses 
of  his  office,  it  was  held  that  a  bank 
could  not  refuse  to  pay  interest  it  had 
agreed  with  the  city  chamberlain  to  pay 
on  public  money,  on  the  ground  that  the 
statute  did  not  authorize  him  to  make 
such  a  contract,  for  the  statute  did  not 
forbid  it,  and  the  contract  was  not  ille- 
gal, or  immoral,  or  against  public  policy. 
New  York  v.  National  Broadway  Bank 
(1891)  126  N.  T.  665,  27  N.  E.  555. 

It  has  been  held  that  an  agreement  to 
pay  interest  on  money  of  the  county 
would  not  support  a  recovery  for  inter- 
est on  money  of  towns  and  school  dis- 
tricts deposited  in  the  same  bank.  Thus, 
where  the  statute  provided  that  the  pay- 
ment of  interest  to  be  made  by  the 
depository  was  to  be  computed  upon  the 
balances  "to  the  credit  of  the  county, " 
a  bank's  bond  was  conditioned  to  pay  a 
certain  rate  of  interest  ' '  on  all  funds  in 
their  possession  and  belonging  to  the 
county>"  and  that  it  should  pay  upon 
presentation  all  checks  drawn  upon  it  by 
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the  county  treasurer  and  township  trus- 
tees and  ex  officio  treasurers  of  the  vari- 
ous townships  of  the  county,  whenever 
any  funds  should  be  in  such  depository 
applicable  to  the  payment  thereof,  etc., 
it  was  held  that  the  depository  was  not 
liable  for  interest  on  school  funds  depos- 
ited by  the  various  trustees  of  the 
various  townships,  or  on  school  taxes  of 
the  various  school  districts  and  town- 
ships so  deposited.  Cass  County  v.  Bank 
of  Harrisonville  (1900)  157  Mo.  133,  57 
S.  W.  736. 

A  statute  directing  a  board  of  educa- 
tion of  a  city  to  select  a  treasurer  from 
the  several  banks  or  regular  exchange 
brokers  of  the  city,  who  should  pay  for 
use  of  the  funds  the  highest  rate  of  in- 
terest on  current  balances,  authorizes  a 
contract  with  a  bank,  as  treasurer,  to 
pay  a  higher  rate  of  interest  than  the 
legal  rate.  McQuiston  v.  Central  Bd.  of 
Edu.  (1878)  88  Pa.  29. 

In  Fidelitv  &  D.  Co.  v.  Wilkinson 
County  (1915)  109  Miss.  899,  69  So.  865, 
where  the  statute  provided  for  the  pay- 
ment by  a  depository  of  "damages  at 
the  rate  of  1  per  cent  a  month  for  any 
delay  in  paying  over  any  county  funds, 
when  lawfully  demanded,"  it  was  held 
that  this  was  in  lieu  of  all  other  interest 
or  damages,  except  attorneys'  fees,  and 
that  it  was  error  to  allow  any  interest 
against  the  depository,  after  default,  be- 
sides such  damages  and  fees. 

In  Central  Bank.  &  Trust  Corp.  v. 
State  (1912)  139  Ga.  54,  76  S.  E.  587,  it 
was  held  that,  where  a  state  had  a  con- 
tract with  a  bank  to  pay  2  per  cent  in- 
terest on  deposits,  and  the  bank  became 
insolvent,  the  state  was  entitled  to  2  per 
cent  on  the  deposits  until  the  time  of 


insolvency,  and  after  that  was  entitled 
to  interest  at  the  legal  rate. 

Where  the  state  was  a  party  to  a  de- 
cree against  an  insolvent  bank,  finding 
that  the  amount  due  the  state  was  a 
certain  sum,  which  sum  did  not  include 
interest,  and  the  state  made  no  exception 
to  the  decree,  and  received  the  money,  it 
was  held  that  thereafter  it  could  not  sue 
for  interest  on  the  money.    Ibid. 

In  a  case  where  the  money  in  question 
was  that  of  certain  park  commissioners 
officially,  it  was  stated  that  "a  deposit 
upon  which  interest  must  be  paid  cannot 
be  special  or  in  trust  and,  in  case  of  the 
failure  of  the  bank,  must,  for  the  pur- 
pose of  payment,  be  on  the  same  footing 
with  other  deposits  or  unsecured  de- 
mands;" but  the  facts  in  regard  to  this 
part  of  the  case  are  indefinite.  McNulta 
v.  West  Chicago  Park  Comrs.  (1900)  40 
C.  C.  A.  155,  99  Fed.  900. 

It  may  be  noted  that  in  New  York  v. 
Tradesmen's  Nat.  Bank  (1890)  11  N.  Y. 
Supp.  95,  where  there  was  a  certain 
agreement  for  a  compensation,  under  the 
statute,  to  be  paid  by  the  depository  of  a 
city,  the  city  endeavored  to  recover  a 
different  compensation,  which  it  was  un- 
able to  prove. 

This  note  does  not  include  cases  relat- 
ing to  interest  on  court  moneys  or 
moneys  held  as  depositories  of  a  court. 

For  liability  of  public  officer  or  his 
bond  for  interest  received  on  public 
money,  see  the  notes  in  30  L.R.A.(N.S.) 
855,  and  L.R.A.1918B,  811.  For  com- 
mon-law priority  of  state  or  United 
States  in  payment  from  assets  of  debtor, 
see  the  notes  in  29  L.R.A.  227,  242,  46 
L.R.A.(N.S.)  260;  and  L.R.A.1918A,  398. 

B.  B.  B. 


MASSACHUSETTS     SUPREME    JUDI- 
CIAL COURT. 

MARGARET  DUGGAN 
v. 

BAY   STATE  STREET   RAILWAY  COM- 
PANY. 

(230  Mass.  370,  119  N.  E.  767.) 

Constitutional  law  —  requiring  proof  of 
contributory  negligence. 

1.  No  constitutional  right  of  defendant  is 
infringed  by  requiring  him  to  prove  con- 
tributory negligence  in  actions  for  personal 
injuries  or  for  causing  death,  since  it  is  a 
mere  rule  of  procedure. 

For  other  cases,  see  Constitutional  Law,  II. 
b,  7,  d,  in  Dig.  1-62  N.  8. 

Erldence— opinion  — cause  of  accident. 

2.  An  expert  witness  in  an  action  to  re- 

L.RA.1918E. 


cover  damages  for  personal  injuries  cannot 

state  his  opinion  as  to  the  cause  of  the 

accident. 

For  other  cases,  see  Evidence,  VII.  o,  in  Dig. 
1-62  N.  8. 

Appeal  —  improper     evidence  —  non- 
prejudicial error. 
3.  The  improper  admission  of  the  opinion 

of  an  expert,  which  does  not  directly  bear 

Note. —The  annotation  following  Okla- 
homa City  v.  Reed,  33  L.RA.(NJS.)  1086, 
on  the  burden  of  proof  as  to  contributory 
negligence,  discusses  at  pages  1214  et  seq. 
statutes  imposing  the  burden  of  proof  in 
this  respect  upon  defendant. 

The  admissibility  of  opinion  evidence,  in- 
cluding the  testimony  of  experts,  as  to  the 
cause  of  death,  disease,  or  injury,  is  dis- 
cussed in  the  note  to  Castanie  v.  United  R. 
Co.  L.R.A.1915A,  1056. 
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upon  the  main  controversy  at  the  trial,  can- 
not be  said  injuriously  to  affect  the  substan- 
tial rights  of  a  party,  so  as  to  be  ground  for 
reversal. 

For  other  cases,  see  Appeal  and  Error,  VII. 
m,  3,  a,  (2),  in  Dig.  1-62  N.  8. 

(May  28,  1918.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Middlesex  County, 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries 
for  which  defendant  was  alleged  to  be  re- 
sponsible, which  resulted  in  a  verdict  for 
plaintiff.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  P.  Saltonstall  and  C.  W. 
Blood,  for  defendant: 

The  construction  placed  upon  chapter  553 
of  the  Acts  of  1914  by  the  trial  court  is 
erroneous. 

O'Donnell  v.  Bay  State  Street  R.  Co.  226 
Mass.  418,  115  N.  E.  672;  Bullard  v.  Boston 
Elev.  R.  Co.  226  Mass.  262,  115  N.  E.  294; 
Creedon  v.  Galvin,  226  Mass.  140,  115  N.  E. 
307;  Nye  v.  Louis  K.  Liggett  Co.  224  Mass. 
401,  113  N.  E.  201;  Patrick  v.  Deizel,  223 
Mass.  505,  112  N.  E.  223;  Field  v.  Gooding, 
106  Mass.  310;  New  England  Trust  Co.  v. 
White,  224  Mass.  332,  112  N.  E.  936. 

The  statute  in  question  is  in  conflict  with 
the  14th  Amendment  to  the  Constitution 
of  the  "United  States,  and  with  articles  10, 
12,  and  30  of  the  Bill  of  Rights  of  the  Con- 
stitution of  the  commonwealth  of  Massa- 
chusetts. 

Holmes  v.  Hunt,  122  Mass.  505,  23  Am. 
Rep.  381;  Com.  v.  Williams,  6  Gray,  1; 
Com.  v.  Rowe,  14  Gray,  47;  Crandell  ▼. 
White,  164  Mass.  54,  41  N.  E.  204;  Ctfm.  v. 
Anaervich,  186  Mass.  376,  104  Am.  St.  Rep. 
590,  71  N.  E.  790;  Wakefield  v.  American 
Surety  Co.  209  Mass.  173,  95  N.  E.  350; 
Fong  Yue  Ting  v.  United  States,  149  U.  S. 
698,  37  L.  ed.  905,  13  Sup.  Ct.  Rep.  1016; 
Adams  v.  New  York,  192  U.  S.  585,  48  L.  ed. 
575,  24  Sup.  Ct.  Rep.  872;  Bailey  v.  Ala- 
bama, 219  U.  S.  219,  55  L.  ed.  191,  31  Sup. 
Ct.  Rep.  145;  Luria  v.  United  States,  281 
U.  S.  9,  58  L.  ed.  101,  34  Sup.  Ct.  Rep.  10; 
Mobile,  J.  &  K.  C.  R.  Co.  v.  Turnipseed,  219 
U.  S.  35,  55  L.  ed.  78,  32  L.R.A.(N.S.)  226, 
31  Sup.  Ct.  Rep.  136,  Ann.  Cas.  1912A,  463, 
2  N.  C.  C.  A.  243;  McFarland  v.  American 
Sugar  Ref.  Co.  241  U.  S.  79,  60  L.  ed.  899, 
36  Sup.  Ct.  Rep.  498;  Sackheim  v.  Pigueron, 
215  N.  Y.  62,  109  N.  E.  109;  Second  Em- 
ployers' Liability  Cases  (Mondou  v.  New 
York,  N.  H.  &  H.  R.  Co.)  223  U.  S.  1,  66 
L.  ed.  827,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct. 
Rep.  169,  1  N.  C.  C.  A.  875;  Denny  v.  Mat- 
toon,  2  Allen,  361,  79  Am.  Dec.  784; 
Opinion  of  Justices,  209  Mass.  607,  96  N.  1L 

LJLA.1918E. 


308,  1  N.  C.  C.  A.  557;  Rice  v.  Parkman, 
16  Mass.  326;  Davison  v.  Johonnot,  7  Met. 
388,  41  Am.  Dec.  448;  Sohier  v.  Massachu- 
setts General  Hospital,  3  Cush.  483. 

An  expert  cannot  be  asked  whose  negli- 
gence caused  the  accident,  or  be  called  upon 
to  give  an  answer  involving  his  opinion  on 
disputed  questions  of  fact. 

McCarthy  v.  Boston  Duck  Co.  165  Mass. 
165,  42  N.  E.  568;  Twomey  v.  Swift,  163 
Mass.  273,  39  N.  E.  1018;  Stoddard  v.  Win- 
chester, 157  Mass.  567,  32  N.  E.  948. 

Messrs.  James  H.  Vahey,  Samuel  K. 
Oaason,  and  Philip  Mausfleld,  for  plain- 
tiff: 

The  presiding  justice  acted  within  his 
discretionary  right  in  permitting  plaintiff's 
counsel  to  ask  of  an  expert  a  certain  hypo- 
thetical question. 

Bowie  v.  Coffin  Valve  Co.  200  Mass.  571, 
86  N.  E.  914;  Seaver  v.  Boston  &  M.  R.  Co. 
14  Gray,  466;  Sullivan  v.  Thorndike  Co. 
175  Mass.  41,  65  N.  E.  472;  Toland  v. 
Paine  Furniture  Co.  179  Mass.  501,  61  N.  E. 
52;'  Boutlier  v.  Maiden,  226  Mass.  479,  116 
N.  E.  251. 

The  statute,  Acts  of  1914,  chapter  553, 
violates  none  of  the  provisions  of  the  state 
or  Federal  Constitutions,  and  it  cannot  be 
rejected  as  void  because  it  substitutes  a 
new  rule  of  evidence. 

Dacey  v.  New  York,  N.  H.  &  H.  R.  Co. 
168  Mass.  479,  47  N.  E.  418,  3  Am.  Neg. 
Rep.  183;  Chase  v.  Maine  C.  R.  Co.  77  Me. 
62,  52  Am.  Rep.  744;  Ryan  v.  Bristol,  63 
Conn.  26,  27  Atl.  309;  Hart  v.  Hudson 
River  Bridge  Co.  84  N.  Y.  56;  Mitchell  v. 
Chicago  &  G.  T.  R.  Co.  51  Mich.  236,  38 
Am.  Rep.  566,  16  N.  W.  388,  4  Am.  Neg. 
Cas.  37;  Chicago,  B.  &  Q.  R.  Co.  v.  Levy, 
160  111.  385,  43  N.  E.  357;  Gregory  v.  Wood- 
worth,  93  Iowa,  246,  61  N.  W.  962  p Wash- 
ington &  G.  R.  Co.  v.  Harmon  (Washington 
&  G.  R.  Co.  v.  Tobriner)  147  U.  S.  571,  37 
L.  ed.  284,  13  Sup.  Ct.  Rep.  557;  Bromley 
v.  Birmingham  Mineral  R.  Co.  95  Ala.  397, 
11  So.  341;  Lopez  v.  Central  Arizona  Min. 
Co.  1  Ariz.  464,  2  Pac.  748;  Little  Rock  & 
Ft.  S.  R.  Co.  v.  Eubanks,  48  Ark.  460,  3 
Am.  St.  Rep.  245,  3  S.  W.  808,  13  Am.  Neg. 
Cas.  200;  MacDougall  v.  Central  R.  Co.  68 
Cal.  431,  2  Am.  Neg.  Cas.  173;  Platte  &  D. 
Canal  &  Mill.  Co.  v.  Dowell,  17  Colo.  376, 
30  Pac.  68;  Jefferson  v.  Brady,  4  Houst. 
(Del.)  626;  Louisville  &  N.  R.  Co.  v.  Ynies- 
tra,  21  Fla.  700;  Augusta  v.  Hudson,  88 
Ga.  599,  15  S,  E.  678;  Hopkins  v.  Utah 
Northern  R.  Co.  2  Idaho,  300,  13  P&c.  343, 
11  Am.  Neg.  Cas.  351;  St.  Louis  &  S.  F. 
R.  Co.  v.  Weaver,  35  Kan.  412,  57  Am.  Rep. 
176,  11  Pac.  408,  15  Am.  Neg.  Cas.  72; 
Louisville,  C.  &  L.  R.  Co.  v.  Goetz,  79  Ky. 
442,    42    Am.    Rep.    227;    Prince   George's 
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County  v.  Burgess,  61  Md.  29,  48  Am.  Rep. 
88;  Engel  v.  Breitkreitz,  39  Minn.  423,  40 
N.  W.  519;  Crumpley  v.  Hannibal  &  St.  J. 
R.  Co.  Ill  Mo.  152,  19  S.  W.  820;  Prosser 
v.   Montana  C.   R.   Co.    17   Mont.   372,   30 
L.R.A.  814,  43  Pac.  81;   Anderson  v.  Chi- 
cago, B.  &  Q.  R.  Co.  35  Neb.  95,  52  N.  W. 
840;  Smith  v.  Eastern  R.  Co.  35  N.  H.  366; 
Delaware,   L.   &  W.   R.   Co.   v.   Toffey,   38 
N.  J.  L.  526;  Gram  v.  Northern  P.  R.  Co.  1 
N.  D.  252,  46  N.  W.  972;  Baltimore  &  O. 
R.  Co.  v.  Whitacre,  35  Ohio  St.  627;  Ford 
v.  Umatilla  County,  15  Or.  313,  16  Pac.  33; 
Baker  v.  Westmoreland  &  C.  Natural  Gas 
Co.   157  Pa.   593,  27  Atl.   789;   Cassidy  v. 
Angell,    12   R.    I.    447,   34   Am.   Rep.    690; 
Crouch  v.  Charleston  &  S.  R.  Co.  21  S.  C. 
495;  Smith  v.  Chicago,  M.  &  St.  P.  R.  Co. 
4  S.  D.  71,  55  N.  W.  717;  San  Antonio  & 
A.  P.  R.  Co.  v.  Bennett,  76  Tex.   151,   13 
S.  W.  319;  Walker  v.  West  field,  39  Vt.  246; 
Gordon  v.  Richmond,  83  Va.  436,  2  S.  E. 
727;  Spurrier  v.  Front  Street  Cable  R.  Co. 
3  Wash.  659,  29  Pac.  346;  Overby  v.  Chesa- 
peake &  0.  R.  Co.  37  W.  Va.  524,  16  8.  E. 
813;  Hoth  v.  Peters,  55  Wis.  405,  13  N.  W. 
219;  Harmon  v.  Washington  &  G.  R.  Co.  7 
Mackey,  255,  2  Am.  Neg.  Cas.  302;  Chicago, 
R.  I.  &  P.  R.  Co.  v.  Pounds,  1  Ind.  Terr.  51, 
35  S.  W.  249;   Buechner  v.  New  Orleans, 
112  La.  599,   66  L.R.A.   334,   104  Am.   St*. 
Rep.  455,  36  So.  603;  Mississippi  C.  R.  Co. 
v.  Hardy,  88  Miss.  732,  41  So.  505;  Haltom 
v.  Southern  R.  Co.  127  N.  C.  256,  37  S.  E. 
262;  Burke  v.  Citizens'  Street  R.  Co.  102 
Tenn.   409,  52  S.  W.   170;   Hickey  v.  Rio 
Grande  Western  R.  Co.  29  Utah,  392,  82 
Pac.  29;  Diamond  Block  Coal  Co.  v.  Cuth- 
bertson,  166  Ind-  290,  76  N.  E.  1060;  Balti- 
more &  P.  R.  Co.  v.  Landrigan,  191  U.  S. 
461,  48  L.  ed.  262,  24  Sup.  Ct.  Rep.  137; 
Texas  &  P.  R.  Co.  v.  Gentry,  163  U.  S.  353, 
41  L.  ed.  186,  16  Sup.  Ct.  Rep.  1104;  Wake- 
lin  v.  London  &  S.  W.  R.  Co.  L.  R.  12  App. 
Cas.  41,  56  L.  J.  Q.  B.  N.  S.  229,  55  L.  T. 
N.  S.  709,  35  Week.  Rep.  141,  51  J.  P.  404; 
Wallace  v.  Western  North  Carolina  R.  Co. 
104  N.  C.  442,  10  S.  E.  552;  Sackheim  v. 
Pigueron,   215   N.   Y.   62,    109   N.    E.    109; 
Johnson  v.  Hudson  River  R.  Co.  5  Duer,  21 ; 
Noble  State  Bank  v.  Haskell,  219  U.  S.  104, 
55  L.  ed.  112,  32  L.R.A.(N.S.)  1062,  31  Sup. 
Ct.  Rep.  189;  Com.  v.  Williams,  6  Gray,  1; 
State  v.  Cunningham,   25  Conn.    195;    St. 
Joseph,  use  of  Gibson  v.  Farrell,  106  Mo. 
437,   17  S.  W.  497;    People  v.  Cannon,  63 
Hun,  306,  43  N.  Y.  S.  R.  427,  18  N.  Y.  Supp. 
25,  affirmed  in  139  N.  Y.  32,  54  N.  Y.  S.  R. 
431,  36  Am.   St.  Rep.   668,  34  N.   E.   759; 
State  v.  Rogers,   119  N.  C.   793,  26   S.  E. 
142;  State  v.  Mellor,  13  R.  L  666;  State  v. 
Mitchell,  3  S.  D.  223,  52  N.  W.  1052;  Fong 
Yue  Ting  v.  United  States,  149  U.  S.  098, 
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37  L.  ed.  905,  13  Sup.  Ct.  Rep.  1016;  Mobile, 
J.  &  K.  C.  R.  Co.  v.  Turnipseed,  219  U.  S. 
36,  55  L.  ed.   78,  32  L.R.A.(N.S.)   226,  31 
Sup.  Ct.  Rep.  136,  Ann.  Cas.  19 12 A,  463,  2 
N.  0.  C.  A.  243;  Adams  v.  New  York,  192 
U.  S.  585,  48  L.  ed.  575,  24  Sup.  Ct.  Rep. 
372;  Home  v.  Memphis  &  O.  R,  Co.  1  Coldw. 
72;  Meadowcraft  v.  People,  163  111.  56,  35 
L.R.A.  176,  54  Am.  St.  Rep.  447,  45  N.  E. 
991;  State  v.  Thomas,  144  Ala.  77,  2L.R.A. 
(N.S.)    1011,  113 'Am.  St.  Rep.   17,  40  So. 
271, 6  Ann.  Cas.  744;  Luria  v.  United  States, 
231  U.  S.  9,  58  L.  ed.  101,  34  Sup.  Ct.  Rep. 
10;   Lindsley  v.  Natural  Carbonic  Gas  Co. 
220  U.  S.  61,  55  L.  ed.  369,  31  Sup.  Ct.  Rep. 
337,  Ann.  Cas.  1912C,  160;  New  York  C.  R 
Co.  v.  White,  243  U.  S.  188,  61  L.  ed.  667, 
L.R.A.1917D,  1,  37  Sup.  Ct.  Rep.  247,  Ann. 
Cas.  1917D,  629,  13  N.  C.  C.  A.  943;  Moun- 
tain Timber  Co.  v.  Washington,  243  U.  S. 
219,  61   L.  ed.  685,  37  Sup.  Ct.  Rep.  260, 
Ann.  Cas.  191 7D,  642,  13  N.  C.  C.  A.  927; 
Wilson  v.  New,  243  U.   S.  332,  61   L.  ed. 
755,    L.R.A.1917E,    938,    37    Sup.    Ct.    Rep. 
298;  Bunting  v.  Oregon,  243  U.  S.  426,  61 
L.  ed.  830,  37  Sup.  Ct.  Rep.  435,  Ann.  Cas. 
19 18 A,  1043;  Com.  v.  Boston  &  M.  R.  Co. 
222  Mass.  206,  110  N.  E.  264. 

Rugg,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  chief  question  presented  in  this  case 
is  whether  Stat.  1914,  chap.  553,  is  contrary 
to  the  provisions  of  the  Constitution  of  this 
commonwealth  or  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States. 
That  question  was  raised  by  requests  for 
instructions  which  were  denied,  and  by  ex- 
ception to  an  instruction  given  by  the  pre- 
siding judge  in  these  words:  'The  burden 
is  on  the  defendant  to  prove  by  a  fair  pre- 
ponderance of  the  evidence  that  the  plain- 
tiff was  not  in  the  exercise  of  due  care. 
Under  our  law  as  it  is  to-day.  an  injured 
party  is  presumed  to  be  in  the  exercise  of 
due  care,  at  the  time  he  sustains  the  injury, 
and,  if  the  defendant  relies  upon  the  de- 
fense that  the  injured  party  was  not  in  the 
exercise  of  due  care,  that  there  was  negli- 
gence, on  his  part  that  contributed  to  the 
injury,  it  is  necessary  for  the  defendant  to 
prove  that." 

The  pertinent  parts  of  the  statute  are  as 
follows : 

"Section  1.  In  all  actions,  civil  or  crimi- 
nal, to  recover  damages  for  injuries  to  the 
person  or  property  or  for  causing  the  death 
of  a  person,  the  person  injured  or  killed 
shall  be  presumed  to  have  been  in  the  exer- 
cise of  due  care,  and  contributory  negligence 
on  his  or  her  part  shall  be  an  affirmative 
defense  to  be  set  up  in  the  answer  of,  and 
proved  by  the  defendant. 
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"Section  2.    All  acts  and  parts  of  acts 
inconsistent  herewith  are  hereby  repealed." 
It  is  a  principle  of  general  scope  that  a 
statute  mast  be  interpreted  according  to 
the  intent  of  the  makers,  to  be  ascertained 
from  its  several  parts  and  all  its  words 
construed  by   the   ordinary   and  approved 
usage  of  the   language,  unless  they   have 
acquired  a   peculiar  meaning  in   the  law, 
considered  in  connection  with  the  cause  of 
ita  enactment,  the  subject-matter  to  which 
it  applies,   the   pre-existing    state   of   the 
common  and  statutory  law,  the  mischief  or 
imperfection  to  be  remedied,  and  the  main 
object  to  be  accomplished,  to  the  end  that 
it  be  given  an  effect  in  harmony  with  com- 
mon sense  and  sound  reason.     Holbrook  v. 
Holbrook,   1   Pick.  248;   Com.  v.  Loring,  8 
Pick  370,  373;  Re  Kilby  Bank,  23  Pick.  93; 
Com.  v.  Kimball,  24  Pick.  366,  370;  Moore 
v.  Stoddard,  206  Mass.  395,  399,  92  N.  E. 
502;  Rev.  Laws,  chap.  8,  §  4,  Third;  Hey- 
don's  Case,  Coke,  7a,  76  Eng.  Reprint,  637 ; 
Eastman    Photographic    Materials    Co.    v. 
Comptroller  General  (1898)  A.  C.  571,  576, 
67  L.  J.  Ch.  N.  S.  628,  79  L.  T.  N.  S.  195, 
15  Rep.  Pat.  Cas.  476,  14  Times  L.  R.  527, 
47  Week.   Rep.    152;    CGrady   v.   Wilmot 
(1916)   A.  C.  231,  259,  85  L.  J.  Ch.  N.  S. 
386,  114  L.  T.  N.  S.  1097,  32  Times  L.  R. 
456,  60  Sol.  Jo.  456. 

There  are  three  dominant  branches  of  the 
present  statute.  The  first  of  these  creates 
the  presumption  of  due  care,  on  the  part  of 
the  person  injured  or  killed,  in  all  kinds  of 
actions  to  recover  damages  for  injury  to 
person  or  property,  and  for  causing  the 
death  of  a  person.  This  is  the  plain  effect 
of  the  words  used.  The  previous  state  of 
the  law  upon  that  point  was  that  ordinarily, 
in  actions  for  personal  injury,  the  plaintiff 
was  bound  to  prove  that  he  was  in  the 
exercise  of  due  care  at  the  time  of  receiv- 
ing the  injury.  That  was  an  affirmative 
proposition.  It  must  be  proved  either  by 
direct  evidence  or  as  a  fair  deduction  from 
established  facts.  The  burden  of  proof  on 
that  point  rested  upon  the  plaintiff.  While, 
if  the  circumstances  under  which  the  injury 
was  received  were  shown,  and  the  evidence 
excluded  fault  on  the  part  of  the  person 
injured,  and  there  was  nothing  in  his  con- 
duct to  which  his  injury  might  be  attri- 
buted, due  care  might  be  inferred  from  the 
absence  of  all  appearance  of  fault,  never- 
theless it  was  an  issue  which  the  plaintiff 
must  establish  by  some  kind  of  evidenee. 
There  was  no  presumption  about  it  one  way 
or  the  other.  If  there  was  a  failure  of  evi- 
dence, the  plaintiff  could  not  get  on.  The 
cases  to  this  effect  are  very  numerous.  See 
for  example  Hilton  v.  Boston,  171  Mass. 
478,  51  N.  E.  114}  Maguire  v.  Fitchburg  R. 
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Co.  146  Mass.  379,  382,  15  N.  E.  904,  and 
Lfcotte  v.  New  York  C.  &  H.  R.  R.  Co.  196 
Mass.  519,  523,  83  N.  E.  362.  This  is  the 
law  in  several  other  states.  Whalen  v. 
Citizens'  Gaslight  Co.  151  N.  Y.  70,  73,  45 
N.  E.  363,  1  Am.  Neg.  Rep.  120;  West  Chi- 
cago Street  R.  Co.  v.  Liderman,  187  111.  463, 
489,  52  L.R.A.  655,  79  Am.  St.  Rep.  226,  58 
N.  E.  367;  Shadduck  v.  Grand  Rapids  & 
I.  R.  Co.  179  Mich.  433,  440,  146  N.  W.  238; 
Ward  v.  Maine  C.  R.  Co.  96  Me.  136,  51 
Atl.  947;  Greenwood  v.  Boston  &  M.  R.  Co. 
77  N.  H.  101,  88  Atl.  217;  Wright  v.  Boston 
&  M.  R.  Co.  74  N.  H.  128,  134,  8  L.R.A. 
(N.S)  832,  124  Am.  St.  Rep.  949,  65  Atl. 
687;  Bovee  v.  Danville,  53  Vt.  183,  190; 
Dreier  v.  McDermott,  157  Iowa,  726,  729, 
50  L.RJMN.S.)  566,  141  N.  W.  315.  But 
it  does  not  prevail  universally.  In  the 
larger  number  of  states,  in  England,  and 
in  the  Federal  courts,  a  presumption  in 
favor  of  the  exercise  of  due  care  is  and 
has  been  held  to  exist,  in  the  absence  of 
any  evidence  having  a  tendency  to  show 
negligence.  Texas  &  P.  R.  Co.  v.  Gentry, 
163  U.  S.  353,  366,  41  L.  ed.  186,  192,  16 
Sup.  Ct.  Rep.  1104;  Baltimore  &  P.  R.  Co. 
v.  Landrigan,  191  U.  S.  461,  473,  48  L.  ed. 
262,  266,  24  Sup.  Ct.  Rep.  137;  Wakelin 
v.  London  &  S.  W.  R.  Co.  L.  R.  12  App. 
Cas.  41,  47,  56  L.  J.  Q.  B.  N.  S.  229,  55  L.  T. 
N.  S.  709,  35  Week.  Rep.  141,  61  J.  P.  404; 
Hanna  v.  Philadelphia  &  R.  R.  Co.  213  Pa. 
157,  160,  4  L.R.A.(N.S.)  344,  62  Atl.  643; 
New  Jersey  Exp.  Co.  v.  Nichols,  33  N.  J.  L. 
434,  438,  439,  97  Am.  Dec.  722,  12  Am.  Neg. 
Cas.  243.  See  cases  collected  in  29  Cyc. 
601,  602. 

All  actions  to  recover  damages  for  negli- 
gently causing  the  death  of  a  human  being 
are  statutory  in  their  origin.  There  could 
be  no  recovery  at  common  law  for  such  an 
act.  Carey  v.  Berkshire  R.  Co.  1  Cush.  475, 
48  Am.  Dec.  616;  Admiralty  Com.  v.  The 
Amerika  (1917)  A.  C.  38,  (1916)  W.  N.  424, 
86  L.  J.  Prob.  N.  S.  58,  116  L.  T.  N.  S.  34, 
33  Times  L.  R.  135,  61  Sol.  Jo.  158,  Ann. 
Cas.  191 7B,  877.  All  of  our  statutes  upon 
that  subject  are  penal  in  their  nature,  dif- 
fering in  this  regard  from  those  prevailing 
in  most  other  jurisdictions.  Under  some  of 
our  statutes,  recovery  also  may  be  had  by 
indictment.  Damages  are  assessed  not  ac- 
cording to  the  injury  done,  but  with  refer- 
ence to  the  degree  of  culpability  of  those 
negligently  causing  the  death  of  another. 
Brooks  v.  Fitchburg  &  L.  Street  R.  Co.  200 
Mass.  8,  86  N.  E.  289;  Boott  Mills  v.  Boston 
&  M.  R  Co.  218  Mass.  582,  106  N.  E.  680. 
Under  most  of  these  statutes,  it  was  neces- 
sary for  the  plaintiff  to  prove  that  the 
deceased  "was  actively  and  actually  in  the 
exercise  of  due  care"  or  due  diligence.    Hud- 
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son  v.  Lynn  &  B.  R.  Co.  185  Mass.  510,  521, 
71  N.  E.  66,  16  Am.  Neg.  Rep.  366;  Both- 
well  v.  Boston  Elev.  R.  Co.  215  Mass.  467, 
470,  L.R.A.1917F,  167,  102  N.  E.  665,  Ann. 
Cas.  1914D,  275.  In  this  class  of  cases  also, 
except  in  instances  presently  to  be  noted, 
the  plaintiff  was  not  aided  by  any  presump- 
tions in  favor  of  the  deceased.  He  was 
obliged  to  make  out  his  case  by  evidence, 
or  he  failed.  Dacey  v.  New  York,  N.  H.  & 
H.  R.  Co.  168  Mass.  479,  481,  47  N.  E.  418, 
3  Am.  Neg.  Rep.  183;  Moynihan  v.  Boston 
&  M.  R.  Co.  227  Mass.  180,  182,  116  N.  E. 
225. 

The  inference  is  almost  irresistible  that 
this  first  branch  of  the  statute  was  enacted 
in  order  to  change  what  had  been  the  com- 
mon law,  and  to  adopt  in  place  of  it  the 
more  widely  prevailing  rule.  Its  further 
effect  is  to  put  actions  for  personal  injuries 
and  for  causing  death  in  the  usual  case 
upon  the  same  footing,  in  respect  of  the 
presumption  as  to  due  care.  The  kind  of 
due  care  which  the  plaintiff  commonly  was 
bound  to  prove  was  conduct  which  was  free 
from  any  legally  reprehensible  element, 
proximately  causative  of  his  injury.  That 
kind  of  conduct  must  still  be  found  or 
there  can  be  no  recovery,  even  with  aid  of 
the  statute.  The  statute  relieves  the  plain- 
tiff of  some  difficulties  which  formerly  often 
barred  his  way  to  recovery,  when  for  any 
reason  all  the  facts  bearing  upon  that  point 
were  not  in  evidence.  It  establishes  as 
the  rule  for  the  trial  of  such  cases  in  the 
courts  the  presumption  that,  normally,  peo- 
ple exercise  due  care  and  are  not  guilty  of 
contributory  negligence.  The  defendant  is 
not  deprived  of  a  full  opportunity  to  sub- 
mit all  the  facts  bearing  on  that  issue. 

The  second  branch  of  the  statute  is  the 
correlative  of  the  first.  It  makes  the  con- 
tributory negligence  of  the  person  injured  a 
matter  of  affirmative  defense,  to  be  pleaded 
as  such,  and  the  burden  of  proving  it  falls 
upon  the  defendant,  as  the  party  obliged  to 
plead  it.  Contributory  negligence  on  the 
part  of  a  person  injured  through  the  negli- 
gence of  another  is  want  of  due  care  in 
respect  to  the  event  causing  the  injury,  and 
is  in  itself  conduct  having  a  share  in  bring- 
ing on  the  harm.  Failure  to  exercise  due 
care  respecting  the  cause  of  his  injury  re- 
sulting from  the  negligence  of  another,  by 
the  person  injured,  is  contributory  negli- 
gence. Gaffney  v.  Bay  State  Street  R,  Co. 
221  Mass.  457,  460,  109  N.  E.  361.  The 
statute  makes  no  change  in  the  law  in  that 
respect.  When,  on  all  the  evidence,  it  ap- 
pears that  the  person  injured  has,  by  his 
own  want  of  ordinary  prudence,  contributed 
to  the  injury,  he  cannot  recover.  It  shifts 
the  burden  of  proof  from  the  plaintiff,  who 


formerly  was  obliged  to  establish  by  ~  the 
greater  amount  of  credible  evidence  that 
he  was  free  from  contributory  negligence, 
to  the  defendant,  who  now  must  fasten 
contributory  negligence  upon  the  plaintiff 
by  the  greater  amount  of  credible  evidence, 
or  he  fails  upon  this  aspect  of  his  case. 
This  branch  of  the  statute  also  puts  the 
law  of  this  commonwealth,  in  this  particu- 
lar, in  harmony  with  that  administered  in 
the  Federal  and  numerous  other  courts.  As 
was  said  in  Washington  &  G.  R.  Co.  v. 
Gladmon,  15  Wall.  401,  at  page  406,  21 
L.  ed.  114,  115:  "While  ...  the  absence  of 
reasonable  care  and  caution,  on  the  part  of 
one  seeking  to  recover  for  an  injury,  .  .  . 
will  prevent  a  recovery,  it  is  not  correct  to 
say  that  it  is  incumbent  upon  him  to  prove 
such  care  and  caution.  The  want  of  such 
care  or  contributory  negligence,  as  it  is 
termed,  is  a  defense  to  be  proved  by  the 
other  side." 

It  was  stated  in  Central  Vermont  R.  Co. 
v.  White,  238  U.  S.  507,  512,  59  L.  ed.  1433, 
1436,  35  Sup.  Ct.  Rep.  865,  868,  Ann.  Cas. 
1916B,  252,  9  N.  C.  C.  A.  265:  "The  United 
States  courts  have  uniformly  held  that,  as 
a  matter  of  general  law,  the  burden  of 
proving  contributory  negligence  is  on  the 
defendant." 

To  the  same  effect,  among  many  other 
decisions,  see  St.  Louis  &  S.  F.  R.  Co.  v. 
Weaver,  35  Kan.  412,  423,  57  Am.  Rep.  176, 
11  Pac  408,  15  Am.  Neg.  Cas.  72;  Haltom 
v.  Southern  R.  Co.  127  N.  C.  255,  257,  37 
S.  E.  262;  Winchester  v.  Carroll,  99  Va, 
727,  738,  40  S.  E.  37;  Dubiver  v.  City  & 
Suburban  R.  Co.  44  Or.  227,  242,  74  Pac. 
915,  75  Pac.  693,  1  Ann.  Cas.  889;  Schwein- 
furth  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  60 
Ohio  St.  215,  223,  54  N.  E.  89. 

These  two  parts  of  the  statute  do  not 
undertake  to  change  the  substantive  law  of 
negligence  in  any  respect.  The  jury  must 
still  be  satisfied,  on  all  the  evidence,  that 
the  plaintiff  was  in  the  exercise  of  due  care 
and  did  not,  by  his  own  acts  of  omission 
or  commission,  help  to  produce  his  injury, 
and  that  the  defendant  was  negligent.  AH 
these  elements  must  appear  by  the  greater 
amount  of  credible  evidence.  Inferences  in 
favor  of  conduct  free  from  blame  are  now 
permitted,  which  were  not  possible  before. 
But  the  plaintiff  is  not  allowed  to  recover 
for  injuries  caused  in  whole  or  in  part  by 
his  own  negligent  conduct.  The  effect  of 
the  rule  prescribed  by  these  two  branches 
of  the  statute  is  that  an  injury  caused 
proximately  by  the  negligence  of  another 
shall  create  an  inference  of  due  care  on  the 
part  of  the  person  so  injured*  As  was  said 
in  Mobile,  J.  &  K.  C.  R.  Co.  v.  Turnipseed, 
219  U.  S.  35,  at  page  43,  55  L.  ed.  78,  80, 
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32  LR.A(N.S.)  226,  31  Sup.  Ct.  Rep.  136, 
at  page  138,  Ann.  Cas.  1912A,  463,  2  N.  C. 
C.  A  243:  "The  only  legal  effect  of  this 
inference  is  to  cast  upon"  the  person  thus 
causing  an  injury  "the  duty  of  producing 
some  evidence  to  the  contrary.  When  that 
is  done  the  inference  is  at  an  end,  and  the 
question  of  negligence  is  one  for  the  jury 
upon  all  of  the  evidence.  In  default  of 
such  evidence,  the  defendant,  in  a  civil  case, 
must  lose,  for  the  prima  facie  case  is  enough 
as  matter  of  law." 

That  statement  was  made  in  interpreting 
the  effect  of  a  statute  creating  prima  facie 
evidence  of  negligence  on  the  part  of  the 
defendant,  in  certain  kinds  of  cases.  It  is 
equally  applicable  to  the  statute  here  under 
consideration.  This  statute  does  not  create 
any  new  evidence  or  give  any  different  ef- 
fect to  that  which  was  before  competent 
evidence. 

The  presumption  of  due  care  created  by 
the  statute  is  not  itself  evidence.    It  is  a 
simple  rule  to  which  resort  is  had  when 
there  is  a  failure  of  evidence.    A  presump- 
tion ordinarily  is  not  evidence,  but  is  a 
rule  about  evidence.    Com.  v.  Sinclair,  195 
Mass.  100,  110,  80  N.  E.  799,  11  Ann.  Cas. 
217;  Holt  v.  United  States,  218  U.  S.  245, 
253,  54  L.  ed.  1021,  1030,  31  Sup.  Ct.  Rep. 
2,  20  Ann.  Cas.  1138;   Vincent  v.  Mutual 
Reserve  Fund  Life  Asso.  77  Conn.  281,  288, 
58  AtL  963;  Wabash  R.  Co.  v.  De  Tar,  4 
LR.A.(N.S.)  352,  73  C.  C.  A.  166,  141  Fed. 
932;  4  Wigmore,  Ev.  §  2511.     See  Clifford 
v.  Taylor,  204   Mass.   358,   90  N.   E.   862. 
"Presumptions  are  indulged  to  supply  the 
place    of    facts;    they    are    never    allowed 
against  ascertained  and  established  facts. 
When    these    appear,    presumptions    disap- 
pear."    Lincoln  v.  French,   105  U.  S.  614, 
617,  26  L.  ed.  1189,  1190.    The  presumption 
of  the  present  statute  is  merely  like  numer- 
ous  other   presumptions.     It   stands   only 
until  the  facts  are  shown.     But  it  works 
an  important  change  in  our  law.     See,  in 
this    connection,    Chandler    v.    Prince,    217 
Mass.  451,  454,  105  N.  E.  1076,  and  Turner 
t.  Williams,  202  Mass.  500,  505,  24  L.R.A. 
(N.S.)   1199,  132  Am.  St.  Rep.  511,  89  N.  E. 
110,    for    illustrations    of    conflicting    pre- 
sumptions. 

The  rule  placing  the  burden  of  proof 
upon  the  defendant  also  is  a  significant 
modification  of  this  branch  of  the  law.  It 
is  only  in  comparatively  rare  instances  that 
it  can  be  ruled,  as  matter  of  law,  that  a 
burden  of  proof  depending  upon  oral  testi- 
mony has  been  sustained.  Kelsall  v.  New 
York,  N.  H.  &  H.  R.  Co.  196  Mass,  554,  556, 
82  N.  E.  674;  La  Fond  v.  Boston  &  M.  R. 
Co.  208  Mass.  451,  456,  94  N.  E.  693.  But 
instances  have  arisen  in  this  commonwealth 
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where  only  a  question  of  law  was  presented, 
and  it  became  necessary  to  make  the  ruling 
that  the  burden  had  been  sustained.  Deb- 
bins  v.  Old  Colony  R.  Co.  154  Mass.  402, 
28  N.  E.  274.  See  McDonough  v.  Metropoli- 
tan L.  Ins.  Co.  228  Mass.  450,  452,  453,  117 
N.  E.  836,  where  cases  are  collected  show- 
ing both  aspects  of  the  rule.  Such  cases 
may  arise  under  the  present  statute.  It 
does  not  require  necessarily  that  now,  in 
every  case,  the  due  care  of  the  person  in- 
jured becomes  a  question  of  fact.  Where, 
from  the  facts  which  are  undisputed  or  in- 
disputable, or  shown  by  evidence  by  which 
the  plaintiff  is  bound,  only  one  rational 
inference  can  be  drawn,  and  that  an  infer- 
ence of  contributory  negligence  or  want  of 
due  care,  then  the  question  of  due  care  or 
contributory  negligence  is  one  of  law  for 
the  court,  and  a  verdict  for  the  defendant 
should  be  directed.  This  has  been  held 
often  in  those  jurisdictions  where  the  com- 
mon-law rule  is  in  accordance  with  that 
now  established  by  the  present  statute. 
Schofleld  v.  Chicago,  M.  &  St.  P.  R.  Co.  114 
U.  S.  615,  29  L.  ed.  224,  5  Sup.  Ct.  Rep. 
1125;  Northern  P.  R.  Co.  v.  Freeman,  174 
U.  S.  379,  43  L.  ed.  1014,  19  Sup.  Ct.  Rep. 
763;  Cassidy  v.  Angell,  12  R.  I.  447,  448, 
34  Am.  Rep.  690;  Denver  City  Tramway  Co. 
v.  Cobb,  90  C.  C.  A.  469,  461,  164  Fed.  41; 
Baltimore  &  0.  R.  Co.  v.  Whitacre,  35  Ohio 
St.  627,  630;  Bonnell  v.  Delaware,  L.  &  W. 
R.  Co.  39  N.  J.  L.  189,  192. 

The  third  branch  of  the  statute  is  found 
in  §  2.  Its  effect  is  to  repeal  other  provi- 
sions of  law  inconsistent  with  the  terms  of 
this  act.  This  is  a  provision  not  uncom- 
mon in  statutes,  is  ancillary  to  their  chief 
objects,  and  of  itself  cannot  be  thought  to 
be  in  any  respect  unconstitutional.  Its 
nature  on  that  point  depends  upon  the  main 
terms  of  the  act.  If  it  be  assumed  that  one 
result  of  this  section  is  to  do  away  with  the 
terms  of  those  death  statutes  which  have 
heretofore  required  proof  of  actual  and  ac- 
tive exercise  of  due  care  on  the  part  of  the 
deceased  as  a  prerequisite  to  recovery,  as 
pointed  out  in  Hudson  v.  Lynn  &  B.  R.  Co. 
185  Mass.  510,  71  N.  E.  66,  16  Am.  Neg. 
Rep.  366,  its  validity  still  depends  upon  the 
first  section  of  the  act. 

The  statute,  as  thus  construed,  does  not 
contravene  any  provision  of  our  Constitu- 
tion. It  comes  within  the  principle  ex- 
pounded by  Justice  Merrick  in  Com.  v. 
Williams,  6  Gray,  1,  at  pages  5  and  6,  in 
these  words:  "It  is  no  new  thing  in  the 
history  or  administration  of  the  law  that 
peculiar  and  artificial  force  is  given  or  at- 
tributed to  particular  facts,  or  series  of 
facts,  as  means  and  instruments  of  .legal 
proof.     This  may  be  seen  in  many  of  the 
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rules  of  evidence  which  prevail  by  the  com- 
mon law,  and  in  others  which  derive  their 
force  from  legislative  acts.  These,  then, 
are  conclusive  presumptions,  which,  from 
motives  of  public  policy,  or  for  the  sake  of 
greater  certainty,  or  for  the  promotion  of 
the  peace  and  quiet  of  the  community,  have 
been  adopted  by  common  consent.  Some- 
times the  common  consent  by  which  this 
class  of  presumptions  is  established  is  de- 
clared through  the  medium  of  the  judicial 
tribunals,  and  thus  becomes  a  part  of  the 
common  law  of  the  land.  And  sometimes 
it  is  expressly  declared  by  the  direct  au- 
thority of  the  legislature,  in  statutes  duly 
enacted." 

The  present  statute  simply  affects  pro- 
cedure and  the  burden  of  proof.  It  does 
not  work  any  modification  of  fundamental 
rights.  The  law  of  negligence,  in  all  its 
essentials,  remains  as  before.  It  was  said 
in  Holmes  v.  Hunt,  122  Mass.  505,  at  page 
516,  23  Am.  Rep.  381 :  "The  constitutional 
power  of  the  legislature  to  prescribe  rules 
of  evidence  is  well  settled.  .  .  .  This  power 
has  been  often  exercised  by  the  legislature 
with  the  sanction  of  the  courts,  so  as  to 
change  the  burden  of  proof,  or  to  affect  the 
question  what  shall  be  deemed  prima  facie 
evidence  at  the  trial  before  the  jury." 

Many  illustrations  there  are  collected. 
See  also,  in  this  same  connection,  Com.  v. 
Anselvich,  186  Mass.  376,  104  Am.  St.  Rep. 
590,  71  N.  E.  790;  Crandell  v.  White,  164 
Mass.  54,  41  N.  E.  204;  Opinion  of  Justices, 
208  Mass.  619,  624,  34  L.R.A.(N.S.)  771, 
94  N.  E.  1044;  Connors  v.  Lowell,  209  Mass. 
Ill,  116,  95  N.  E.  412,  Ann.  Cas.  1912B, 
627.  As  was  said  by  Mr.  Justice  Holmes, 
in  McFarland  v.  American  Sugar  Ref.  Co, 
241  U.  S.  79,  86,  60  L.  ed.  899,  904,  36  Sup. 
Ct.  Rep.  498,  501 :  "As  to  the  presumptions, 
of  course  the  legislature  may  go  a  good  way 
in  raising  one  or  in  changing  the  burden  of 
proof,  but  there  are  limits.  It  is  'essential 
that  there  shall  be  some  rational  connection 
between  the  fact  proved  and  the  ultimate 
fact  presumed,  and  that  the  inference  of 
one  fact  from  proof  of  another  shall  not  be 
so  unreasonable  as  to  be  a  purely  arbitrary 
mandate.' " 

But  it  cannot  be  said  that  the  inference 
of  due  care  under  the  circumstances  posited 
in  the  statute  is  so  unreasonable  as  to  be 
purely  arbitrary,  in  the  face  of  the  adoption 
of  that  rule  by  so  many  courts  as  matter  of 
common  practice.  The  ground  for  reaching 
that  conclusion,  stated  in  Baltimore  &  P. 
R.  Co.  v.  Landrigan,  191  U.  S.  461,  474,  48 
L.  ed.  262,  267,  24  Sup.  Ct.  Rep.  137,  140, 
may  be  taken  as  illustrative  of  the  views 
of  those  court 8:  "The  presumption  [of  due 
care  on  the  part  of  the  person  injured]  is 


founded  on  a  law  of  nature.  We  know  of 
no  more  universal  instinct  than  that  of  self- 
preservation — none  that  so  insistently  urges 
to  care  against  injury.  It  has  its  motives 
to  exercise  in  the  fear  of  pain,  maiming, 
and  death.  There  are  few  presumptions, 
based  on  human  feelings  or  experience,  that 
have  surer  foundation  than  that  expressed 
in  the  instruction  objected  to.  But  not- 
withstanding the  incentives  to  the  contrary, 
men  are  sometimes  inattentive,  careless,  or 
reckless  of  danger.  These  the  law  does  not 
excuse,  nor  does  it  distinguish  between  the 
degrees  of  negligence." 

It  is  provided  by  Stat.  1906,  chap.  463, 
part  2,  §  245,  that  a  person  injured  in  his 
person  or  property,  or  the  executor  or  ad- 
ministrator of  a  person  killed,  by  collision 
at  a  highway  grade  crossing  with  an  engine 
or  cars  of  a  railroad  corporation,  by  reason 
of  its  neglect  to  give  the  statute  signals, 
shall  recover,  unless  it  is  shown  that,  in 
addition  to  mere  want  of  ordinary  care,  the 
person  injured  or  killed,  or  the  person  who 
had  charge  of  his  person  or  property,  con- 
tributed to  the  injury  by  gross  or  wilful 
negligence,  or  by  acting  in  violation  of  law. 
This  statute  has  been  in  force  in  some  form 
since  Stat.  1871,  chap.  352.  It  has  been 
construed  as  relieving  the  plaintiff  from  the 
burden  of  proof  in  respect  of  due  care,  and 
as  imposing  a  heavy  burden  of  proof  upon 
the  defendant  as  an  affirmative  defense. 
Although  many  cases  have  arisen  under 
that  statute,  its  constitutionality  has  never 
been  assailed  or  doubted.  Manley  v.  Boston 
&  M.  R.  Co.  159  Mass.  493,  34  N.  E.  951; 
McDonald  v.  New  York  C.  &  H.  R.  R.  Co. 
186  Mass.  474,  476,  72  N.  E.  55;  Kelsall  v. 
New  York,  N.  H.  &  H.  R.  Co.  196  Mass. 
554,  82  N.  E.  674;  Brooks  v.  Fitchburg  & 
L.  Street  R.  Co.  200  Mass.  8,  14,  86  X.  E. 
289.  Yet  that  statute  goes  further  than 
the  one  now  attacked.  It  establishes  lia- 
bility quite  apart  from  negligence,  as  well 
as  imposes  a  heavy  burden  of  proof  on  the 
defendant.  And  it  relates  to  injuries  to 
person  and  property  for  which  actions  lay 
at  common  law,  as  well  as  to  damages  for 
death,  proceedings  for  which  are  wholly 
the  creature  of  statute. 

Of  the  same  general  character  in  this 
aspect  is  the  statute  making  railroad  com- 
panies liable  for  damages  resulting  from 
fire  communicated  by  its  locomotive  en- 
gines. Stat.  1906,  chap.  463,  part  2,  §247. 
See,  in  this  connection,  New  England  Box 
Co.  v.  New  York  C.  &  H.  R.  R.  Co.  210  Mass. 
465,  97  N.  E.  140,  where  the  evolution  of 
that  branch  of  statutory  liability  from  the 
original  principles  of  negligence  to  the  pres- 
ent is  traced.  The  constitutionality  of  that 
act  is  established  in  this  commonwealth. 
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Ingersoll  v.  Stockbridge  &  P.  R.  Co.  8  Allen, 
438;  and  that  of  a  similar  nature  has  been 
upheld  as  not  in  contravention  of  the  14th 
Amendment.  St.  Louis  &  S.  F.  R.  Co.  v. 
Mathews,  165  U.  S.  1,  41  L.  ed.  611,  17 
Sup.  Ct.  Rep.  243.  See  also  Cincinnati, 
N.  0.  &  T.  P.  R.  Co.  v.  South  Fork  Coal 
Co.  1  L.R.A.(N.S.)  533,  71  C.  C.  A.  316,  139 
Fed.  528. 

There  are  several  instances  where  a  plain- 
tiff under  the  death  statutes  could  recover 
without  proving  that  the  person  injured  was 
in  the  exercise  of  due  care.  See  ttev.  Laws, 
chap.  51,  §  17,  chap.  70,  §  6;  Stat.  1907, 
chap.  392;  Jones  ▼.  Boston  &  N.  Street  R. 
Co.  205  Mass.  108,  90  N.  E.  1152;  Brooks 
▼.  Fitchburg  &  L.  Street  R.  Co.  200  Mass. 
8,  12,  13,  86  N.  E.  289.  See  Hanley  v. 
Eastern  S.  Corp.  221  Mass.  125,  133,  109 
y.  E.  167,  Ann.  Cas.  1917D,  1034.  Although 
the  validity  of  these  statutes  might  be  sus- 
tained on  other  grounds,  they  show  that 
the  conception  of  omitting  the  requirement 
of  proof  of  due  care  as  a  burden  resting 
upon  the  plaintiff  is  not  unfamiliar  in  our 
practice. 

Statutes  of  import  similar  to  the  one  here 
assailed  have  been  upheld  in  other  states. 
Sackheim  v.  Pigueron,  215  N.  Y.  62,  109 
N.  E.  109;  Wallace  v.  Western  North  Caro- 
lina R.  Co.  104  N.  C.  442,  10  S.  E.  552; 
Morris  v.  Florida,  C.  &  P.  R.  Co.  43  Fla. 
10,  29  So.  641,  9  Am.  Neg.  Rep.  438;  Dia- 
mond Block  Coal  Co.  v.  Cuthbertson,  166 
Ind.  290,  306,  76  N.  E.  1060.  See  Murphy 
▼.  Boston  &  M.  R.  Co.  77  N.  H.  573,  574, 
94  Atl.  967. 

In  view  of  all  these  considerations,  it 
hardly  can  be  said  that  the  inference  of  due 
care  on  the  part  of  a  person  injured,  at 
provided  by  the  statute,  is  purely  arbitrary 
or  irrational. 

The  question,  whether  the  statute  con- 
travenes any  provision  of  the  14th  Amend- 
ment to  the  Federal  Constitution,  appears 
to  us  to  be  settled  in  favor  of  its  validity, 
by  numerous  adjudications  of  the  United 
States  Supreme  Court.  In  Mobile,  J.  &  K. 
C.  R.  Co.  v.  Turnipseed,  219  U.  S.  35,  55 
L.  ed.  78,  32  L.R.A.(N.S.)  226,  31  Sup.  Ct, 
Rep.  136,  Ann..  Cas.  1912A,  463,  2  N.  C.  C.  A. 
243,  a  statute  of  Mississippi,  to  the  effect 
that  certain  kinds  of  injuries  on  railroads 
should  be  presumed  to  be  caused  by  the 
negligence  of  the  defendant,  was  sustained. 
In  principle  that  decision  goes  further  than 
is  required  to  uphold  the  statute  here  at- 
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tacked.  Moreover,  the  statute  simply  es- 
tablishes a  rule  of  evidence  and  burden  of 
proof  followed  by  the  Federal  courts  as 
matter  of  judicial  practice.  The  same  prin- 
ciple is  illustrated  by  Bailey  v.  Alabama, 
219  U.  S.  219,  238,  55  L.  ed.  191,  200,  31 
Sup.  Ct.  Rep.  145;  Reitler  v.  Harris,  223 
U.  S.  437,  441,  442,  56  L.  ed.  497,  499, 
500,  32  Sup.  Ct.  Rep.  248;  Luria  v.  United 
States,  231  U.  S.  9,  24,  25,  58  L.  ed.  101, 
106,  34  Sup.  Ct.  Rep.  10;  Easterling  Lumber 
Co.  v.  Pierce,  235  U.  S.  380,  59  L.  ed.  279, 
35  Sup.  Ct.  Rep.  133;  Minneapolis  &  St.  L. 
R.  Co.  v.  Beckwith,  129  U.  S.  26,  32  L.  ed. 
586,  9  Sup.  Ct.  Rep.  207 ;  Bunting  v.  Oregon, 
243  U.  S.  426,  61  L.  ed.  830,  37  Sup.  Ct. 
Rep.  435,  Ann.  Cas.  1918A,  1043;  Mountain 
Timber  Co.  v.  Washington,  243  U.  S.  219, 
61  L.  ed.  685,  37  Sup.  Ct.  Rep.  260,  Ann. 
Cas.  191 7D,  642,  13  N.  C.  C.  A.  927;  Haw- 
kins v.  Bleakly,  243  U.  S.  210,  214,  61  L.  ed. 
678,  683,  37  Sup.  Ct.  Rep.  255,  Ann.  Cas. 
1917D,  637,  13  N.  C.  C.  A.  959.  In  view 
of  these  and  other  recent  decisions  by  the 
United  States  Supreme  Court,  further  dis- 
cussion on  this  point  seems  superfluous. 

The  question  to  the  expert  upon  a  series 
of  hypotheses,  concluding  with  the  inquiry, 
"What  would  you  say  was  the  cause  of  the 
accident?"  ought  not  to  have  been  put. 
Twomev  v.  Swift,  163  Mass.  273,  275,  39 
N.  E.  1018.  That  was  the  issue  to  be  set- 
tled by  the  jury  on  the  facts  proved,  and 
did  not  require  the  aid  of  expert  testimony 
as  to  what  might  cause  a  person  to  lose 
his  hold  on  a  car  moving  rapidly  over  a 
poor  track.  Whalen  v.  Rosnosky,  195  Mass. 
545,  547,  122  Am.  St.  Rep.  271,  81  N.  E. 
282.  But  the  answer  was  merely  cumula- 
tive of  other  evidence,  to  the  effect  that  the 
track  was  uneven  and  a  car  would  lurch 
going  over  it,  so  as  to  throw  a  person 
standing  between  the  seats.  The  theory  of 
the  defense,  supported  by  a  considerable 
body  of  evidence,  was  that  the  plaintiff  at- 
tempted to  get  off  a  moving  car.  The  ques- 
tion and  answer  did  not  directly  bear  on 
the  main  controversy  at  the  trial.  On  the 
whole  it  appears  that,  although  the  evidence  . 
was  not  strictly  within  the  discretion  of 
the  trial  judge,  its  admission  has  not  in- 
juriously affected  the  substantial  rights  of 
the  defendant.  Stat.  1913,  chap.  716,  §  1. 
See  Jeddrey  v.  Boston  &  N.  Street  R.  Co. 
198  Mass.  232,  235,  84  N.  E.  316. 

Exceptions  overruled. 
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JOHN  SROKA,  by  Next  Friend, 

v. 

FRED  F.  HALLIDAY  et  al. 

(— R.  I.  — ,  103  Atl.  799.) 

Proximate  cause  —  lighting  bomb  —  act 
of  child. 

The  act  of  a  seven-year-old  child  in  light- 
ing a  fireworks  bomb  held  by  another  child, 
after  it  had  been  found  where  it  fell,  unex- 
ploded,  after  being  thrown  into  the  air  at 
a  celebration,  cannot  be  said,  as  matter  of 
law,  to  be  the  proximate  cause  of  injury  to 
the  other  child  by  its  explosion,  so  as  to 
relieve  from  liability  those  whose  negligence 
was  responsible  for  its  being  where  found. 
For  other  cases,  see  Proximate  Cause,  II.  d, 

in  Dig.  1-52  N.  S. 

(June  7,  1918.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Providence  and 
Bristol  Counties  made  during  the  trial  of 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  contractors 
employed  by  defendants,  which  resulted  in 
a  verdict  for  plaintiff.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mumford,  Huddy,  &  Emerson, 
Fitzgerald  &  Higgins,  James  6.  Con- 
nolly, and  Thomas  P.  Corcoran,  for  de- 
fendants : 

Regardless  of  the  negligence  of  the  de- 
fendants there  can  be  no  liability,  for  the 
reason  that  such  negligence,  assuming  it  to 
exist,  was  not  the  proximate  cause  of  the 
injury  suffered  by  the  boy,  but  the  chain  of 
causation  was  broken  by  the  intervention  of 
an  independent  responsible  agent. 

Mahogany  v.  Ward,  16  R.  I.  479,  27  Am. 
St.  Rep.  753,  17  AtL  860;  Afflick  v.  Bates, 
21  R.  I.  281,  79  Am.  St.  Rep.  801,  43  Atl. 
539  j  Smith  v.  Naushon  Co.  26  R.  I.  578,  60 
Atl.  242;  Paolino  v.  McKendall,  24  R.  I. 
432,  60  L.R.A.  133,  96  Am.  St.  Rep.  736, 
53  Atl.  268,  12  Am.  Neg.  Rep.  550;  Davis  v. 
Joslin  Mfg.  Co.  29  R.  I.  101,  69  Atl.  65; 
Brinkley  Car  Co.  v.  Cooper,  70  Ark.  331,  67 
L.R.A.  724,  67  S.  W.  752;  Harnett  v.  Boston 
Store,  265  111.  331,  L.R.A.  1915C,  460,  106 
N.  E.  837;  Seymour  v.  Union  Stock  Yards 
&  Transit  Co.  224  111.  579,  79  N.  E.  950; 
Arkansas  Valley  Trust  Co.  v.  Mcllroy,  97 

Note.  —  The  liability  for  injury  to  chil- 
dren from  explosives,  including  fireworks, 
left  accessible  to  them,  is  treated  in  the 
annotation  following  Folsom- Morris  Coal 
Min.  Co.  v.  De  Vork,  L.R.A.1917A,  1295, 
and  earlier  notes  there  referred  to.  See 
later  case,  Frost  v.  Topeka,  L.R.A.1917C, 
429. 
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Ark.  160,  31  L.R.A.(N.S.)  1020,  133  S.  W. 
816;  Goodlander  Mill  Co.  v.  Standard  Oil 
Co.  27  L.R.A.  583,  11  C.  C.  A.  253,  24  U.  S. 
App.  7,  63  Fed.  400;  Loftus  v.  Dehail,  133 
Gal.  214,  65  Pac  379;  Horan  v.  Watertown, 
217  Mass.  185,  104  N.  E.  464;  Stone  v.  Bos- 
ton &  A.  R.  Co.  171  Mass.  536,  41  L.R.A. 
794,  51  N.  E.  1,  4  Am.  Neg.  Rep.  490; 
Glassey  v.  Worcester  Consol.  Street  R.  Co. 
185  Mass.  315,  70  N.  E.  199,  16  Am.  Neg. 
Rep.  86;  Luehrmann  v.  Laclede  Gaslight 
Co.  127  Mo.  App.  213,  104  S.  W.  1128; 
Tutein  v.  Hurley,  98  Mass.  211,  93  Am. 
Dee.  154;'  Stephenson  v.  Corder,  71  Kan. 
475,  69  L.R.A.  246,  114  Am.  St.  Rep.  500, 
80  Pac.  938,  18  Am.  Neg.  Rep.  97;  Carter  v. 
Towne,  103  Mass.  507;  Marsh  v.  Giles,  211 
Pa.  17,  60  Atl.  315;  Berman  v.  Schultz,  40 
Misc.  212,  81  N.  Y.  Supp.  647;  O'Connor  v. 
Brucker,  117  Ga.  451,  43  S.  E.  731,  13  Am. 
Neg.  Rep.  500. 

Messrs.  John  P.  Beagan  and  John  J. 
Richards,  for  plaintiff. 

Parkhurst,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff,  by  his  father  and  next 
friend,  brought  this  action  to  recover  for 
injuries  sustained  by  him  on  the  12th  of 
July,  1912,  through  the  explosion  of  a  bomb 
which  was  sent  into  the  air  as  part  of  the 
Fourth  of  July  celebration  of  that  year. 

The  plaintiff's  claim  is  that,  by  reason  of 
the  negligence  of  the  contractors  employed 
by  the  defendants  having  charge  of  said 
celebration,  the  bomb  in  question  failed  to 
explode  in  the  air,  as  it  was  intended,  but 
was  thrown  across  the  river  and  landed 
upon  the  property  occupied  by  the  plain- 
tiff's father;  that  eight  days  later,  upon  the 
12th  of  July,  1912,  the  plaintiff  with  two 
companions  was  playing  in  the  yard  of  the 
plaintiff's  father;  that  one  of  the  boys 
found  the  unexploded  bomb;  that  they  pro- 
cured a  match,  lit  the  bomb  while  it  was 
in  the  plaintiff's  hands,  and  that  it  ex- 
ploded, causing  the  injuries  for  which  the 
action  was  brought. 

The  plaintiff  John  Sroka,  at  the  time  of 
the  injury,  was  a  child  about  six  and  one- 
half  years  of  age,  and  lived  with  his  parents 
at  321  North  Main  street,  in  the  city  of 
Pawtucket,  North  Main  street  being  on  the 
,  west  side  of  the  Blackstone  river,  some  600 
feet  distant  from  Goff's  lot,  so-called,  which 
is  on  the  east  side  of  said  river,  upon  which 
lot  a  display  of  fireworks  of  varied  char- 
acter, including  numerous  aerial  bombs,  was 
set  off  during  the  day  and  evening  of  July 
4,  1912.  The  plaintiff  John  Sroka  received 
the  injuries  complained  of  on  July  12, 1912, 
while  at  play  in  his  own  yard  at  321  North 
Main  street,  with  two  other  children,  one 
of  them  about  seven  years  old,  the  other 
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about  four  or  fire  years  old.  The  youngest 
child  found  there  an  unexploded  bomb  and 
brought  it  to  the  others,  and  they  played 
with  it.  They  found  a  match  in  the  yard, 
which  was  applied  to  this  bomb  while  in 
the  hands  of  the  plaintiff;  it  then  and  there 
exploded  and  severely  injured  the  plaintiff, 
blowing  off  the  palms  of  both  hands  and 
all  the  fingers,  except  the  index  finger  of 
the  right  hand  and  the  little  finger  and  the 
next  finger  on  the  left  hand,  breaking  both 
arms,  and  causing  a  severe  injury  in  the 
right  knee,  a  slighter  injury  to  the  left 
knee,  and  causing  severe  powder  burns  to 
the  face  and  body. 

Certain  of  the  defendants  were  appointed 
a  committee  by  the  city  council  of  the  city 
of  Pawtucket,  and  others  were  appointed 
on  behalf  of  the  board  of  trade,  and  the  two 
joined  as  one  committee,  having  charge  of 
the  celebration.    The  case  was  tried  in  the 
superior  court  in  April,  1915,  and  then  re- 
sulted in  the  direction  of  a  verdict  for  the 
defendants   on   the   grounds,  in   substance, 
that  the  defendants,  being  members  of  a 
committee  appointed  by  the  city   council, 
were  not  liable,  and  also  that  the  fireworks 
display  was  let  to  independent  contractors, 
and  the  injury  was  due  to  their  negligence; 
the  case  then  came  before  this  court  on 
plaintiff's  exceptions  based  on  these  rulings, 
the  exceptions  were  sustained,  and  the  case 
was  sent  back  for  a  new  trial.    See  Sroka 
?.  Halliday,  39  R.  I.   119,  97  Atl.  965,  to 
which  reference  is  had  for  a  further  state- 
ment of  the  facts  in  evidence  in  this  case, 
which  differ  in  no  essential  respect  from  the 
facts  then  in  evidence. 

In  our  opinion  in  39  R.  I.  119,  97  Atl.  965, 
referred  to  above,  we  passed  upon  all  the 
questions  at  that  time  raised  before  the 
court  as  to  the  liability  of  the  defendants, 
as  being  persons  responsible  for  the  negli- 
gence of  the  fireworks  company,  which  we 
held  to  be  their  agent  and  subject  to  their 
control,  and  as  to  the  nature  and  quality 
of  the  responsibility  of  the  defendants,  and 
as  to  their  duties  to  the  public  in  regard  to 
the  degree  of  care  required  in  carrying  on  a 
dangerous  display,  involving  the  use  and 
firing  of  explosive  bombs;  and  held  that 
there  was  evidence  of  actionable  negligence 
on  the  part  of  the  defendants,  which  should 
have  been  submitted  to  the  jury.  A  new 
trial  was  had  before  a  judge  of  the  su- 
perior court  sitting  with  a  jury,  April  19 
to  May  2,  1917,  and  resulted  in  a  verdict 
for  the  plaintiff  for  $17,000.  At  the  con- 
clusion of  the  evidence  at  this  latter  trial, 
defendants  moved  for  direction  of  a  verdict 
in  their  behalf;  the  motion  was  denied; 
the  defendants  excepted  and  duly  filed  and 
prosecuted  a  bill   of   exceptions    (without 


moving  for  a  new  trial);  the  caae  is  now 
before  this  court  on  defendants'  bill  of  ex- 
ceptions. 

Although  defendants  took  numerous  ex- 
ceptions during  the  progress  of  the  trial, 
they  are  now  urging  before  this  court  only 
one  of  them,  viz.,  their  exception  to  the  re- 
fusal of  the  trial  judge  to  direct  the  jury  to 
return  a  verdict  in  favor  of  the  defendants 
at  the  conclusion  of  all  the  testimony;  the 
basis  of  defendants'  claim  is  stated  in  their 
brief  as  follows:  "The  principal  ground 
which  is  urged  by  these  defendants  at  this 
time  as  a  ground  for  the  direction  of  a 
verdict  in  their  favor  is  that  regardless  of 
the  defendants'  negligence,  such  negligence 
was  not  the  proximate  cause  of  the  acci- 
dent, but  that  the  chain  of  causation  was 
broken  by  the  intervention  of  the  action  of 
another,  namely,  by  the  action  of  the  boy 
who  found  the  bomb,  and  applied  the  fire 
to  it.  This  brief  will  be  confined  to  that 
one  question." 

Otherwise  stated,  the  defendants'  conten- 
tion is  that,  in  view  of  all  the  evidence,  the 
trial  judge  should  have  found,  as  a  matter 
of  law,  that  the  act  of  a  seven-year-old  boy 
in  setting  off  an  explosive  bomb  with  a 
lighted  match  while  the  bomb  was  in  the 
hands  of  the  plaintiff  was  such  an  "inter- 
vention of  a  responsible  third  party"  as  to 
break  the  causal  connection  between  the 
negligence  of  the  defendants  and  the  dam- 
age to  the  plaintiff,  "for  the  general  reason 
that  causal  connection  between  negligence 
and  damage  is  broken  by  the  interposition 
of  independent,  responsible  human  action;" 
and  the  defendants  cite,  in  support  of  that 
contention,  the  ease  of  Mahogany  v.  Ward, 
16  R.  I.  479,  481,  27  Am.  St.  Rep.  753,  17 
AtL  860,  from  which  the  words  above  quoted 
are  taken,  and  are  therein  quoted  from 
Wharton  on  Negligence,  §  134.  In  that 
quotation  it  is  to  be  noted  that  the  word 
"responsible"  is  used  as  applying  to  the 
person  whose  independent  act  breaks  the 
causal  connection.  In  Mahogany  ▼.  Ward, 
the  plaintiff,  a  traveler  on  a  public  high- 
way, sued  the  town  treasurer  of  Middle- 
town,  Rhode  Island,  for  injuries  resulting 
to  her  from  being  forced  to  drive  outside 
the  traveled  portion  of  the  way  by  the 
negligent  conduct  of  a  man  of  mature  years, 
also  a  traveler,  who  refused  to  turn  out  so 
that  she  could  pass  him  upon  the  traveled 
portion  of  the  road;  she  collided  with  a 
post  set  in  the  untraveled  portion  of  the 
road,  and  the  gist  of  the  decision  is  that 
she  could  not  recover  against  the  town,  but 
could  recover  against  the  man  whose  inter* 
vening  negligence  forced  her  to  go  out  of 
the  way  to  avoid  collision  with  him.  It  Is 
also  to  be  noted  in  that  case  that  the  court 
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draws  the  distinction  between  the  principle 
there  applied,  as  relating  to  the  interposi- 
tion of  a  "responsible"  third  party,  and  the 
principle  which  applies  in  cases  where  the 
intervening  act  is  that  of  an  irresponsible 
person,  like  a  child  of  tender  years,  in  the 
following  words  (16  R.  I.  483) :  "The  rule 
above  stated  is  subject  to  the  qualification 
that,  if  the  intervening  act  is  such  as  might 
reasonably  have  been  anticipated  as  the 
natural  and  probable  result  of  the  original 
negligence,  the  original  negligence  will,  not- 
withstanding such  intervening  act,  be  re- 
garded as  the  proximate  cause  of  the  in- 
jury, and  will  render  the  person  guilty  of  it 
chargeable," — citing,  among  other  authori- 
ties, Lane  v.  Atlantic  Works,  111  Mass. 
136,  139,  141,  and  Dixon  v.  Bell,  5  Maule  & 
S.  198,  199,  105  Eng.  Reprint,  1023,  1 
Starkie,  287,  17  Revised  Rep.  308,  19  Eng. 
Rul.  Cas.  26,  to  which  special  attention  is 
called,  as  they  are  cases  where  recovery 
was  sought  for  injuries  to  an  infant,  and 
where  the  immediate  act  which  brought 
about  the  injury  was  that  of  an  infant,  and 
where  the  question  to  be  determined  was 
whether  such  intervening  act  of  a  minor 
wa9  of  such  a  character  as  to  "insulate" 
the  negligence  of  the  defendant  (Mahogany 
v.  Ward,  16  R.  I.  481,  27  Am.  St.  Rep.  753, 
17  Atl.  861),  supra,  or,  in  other  words,  such 
as  to  be,  in  itself,  the  proximate  cause  of 
the  injury,  so  as  to  exonerate  the  defend- 
ant, or  whether  the  immediate  act  of  the 
infant  was  such  an  act  "as  might  reason- 
ably have  been  anticipated,  as  the  natural 
or  probable  result  of  the  original  negli- 
gence" (Mahogany  v.  Ward,  16  R.  I.  483,  27 
Am.  St.  Rep.  753,  17  Atl.  860,  supra). 

In  the  case  of  Salisbury  v.  Crudale,  — 
R.  I.  — ,  102  Atl.  731,  decided  January  16, 
1918,  this  court  had  occasion  to  consider 
essentially  the  same  question  here  raised, 
viz.,  whether  the  act  of  a  minor  about 
twelve  years  old,  who  fired  a  gun  which  had 
been  negligently  left  loaded  by  his  father 
(the  defendant)  where  the  minor  son  had 
access  to  it,  and  wounded  the  plaintiff,  was 
such  an  independent  intervening  act  of  a 
responsible  person  as  should  have  been  de- 
termined by  the  trial  judge,  as  a  matter  of 
law,  to  entitle  the  defendant  to*  a  directed 
verdict  in  his  favor,  or  whether  the  case 
was  properly  submitted  to  the  jury  for  its 
determination.  In  the  Salisbury  Case  it 
was  strenuously  urged  by  counsel  for  the 
defendant  that  the  act  of  the  defendant's 
minor  son  in  shooting  the  plaintiff  was  an 
independent  and  wilful  act,  intervening  be- 
tween the  negligence  of  the  father  (defend- 
ant) and  the  damage  to  the  plaintiff,  for 
which  the  defendant  could  not  be  held  re- 
sponsible, as  a  matter  of  law.    After  stat- 
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ing  the  evidence  in  that  case  very  fully,  this 
court  said  (—  R.  I.  — ,  102  Atl.  733) :  "The 
case  was  submitted  to  the  jury  in  a  Bhort 
but  clear  charge,  in  which  the  jury  was 
instructed,  in  substance,  that  the  defend- 
ant was  not  liable  for  his  son's  negligence 
merely  because  he  was  the  father  of  the 
boy  who  did  the  shooting;  but  that  the 
father  was  responsible  only  for  his  own 
negligence,  if,  in  fact,  the  jury  found  that 
he  was  negligent  in  leaving  the  gun  where 
the  son  could  find  it  and  use  it,  or  in  giving 
the  gun  to  his  son  to  use,  and  if  the  son 
was  not  of  sufficient  age,  experience,  and 
discretion  to  be  intrusted  with  a  gun.  The 
whole  question  whether  the  father  was  neg- 
ligent, and  whether  his  negligence  caused 
the  injury  to  the  plaintiff,  was  fairly  left 
to  the  jury." 

This  court  then  gave  careful  considera- 
tion to  the  authorities.,  particularly  to  Sul- 
livan v.  Creed  [1904]  2  Ir.  R.  317,  2  B.  R.  C. 
139,  which  was  very  much  in  point,  and 
was  reviewed  at  length,  wherein  the  most 
elaborate  consideration  was  given  to  the 
question  whether,  in  a  case  involving  the 
negligent  leaving  of  a  loaded  gun  where  it 
was  likely  to  be  found  and  discharged  by  a 
minor,  to  the  injury  of  others,  the  court 
should  leave  to  the  jury  the  determination 
of  the  responsibility  of  the  owner  of  the 
gun,  and  whether  the  taking  and  discharge 
of  the  gun  by  the  minor  was  to  be  regarded 
as  the  natural  and  probable  result  of  the 
defendant's  negligence,  which  the  defendant 
ought  to  have  foreseen.  It  was  determined 
that  in  such  a  case  the  question  -was  for 
the  jury.  And  so,  in  the  Salisbury  Case, 
after  further  consideration  of  many  other 
cases  supporting  the  same  doctrine,  as  in 
Sullivan  v.  Creed,  this  court  held  that  the 
question  of  the  defendant's  liability  was 
properly  left  to  the  jury. 

We  see  no  difference  in  principle  between 
the  Salisbury  Case  and  the  case  at  bar.  In 
the  case  at  bar,  we  held  in  our  former  opin- 
ion (39  R.  I.  136,  97  Atl.  971)  "that  it  is 
actionable  negligence  to  leave  bombs  or 
other  explosives  in  a  position  where  they 
are  liable  to  be  found  and  exploded  by 
children  to  their  injury,"  citing  cases. 

The  evidence,  reduced  to  essential  state- 
ment, shows  that  the  defendants  did  leave 
the  bomb  in  question  in  a  yard  of  a  tene- 
ment house,  where  children  were  likely  to 
play,  and  did  in  fact  play;  that  three  chil- 
dren were  playing  in  their  own  yard;  that 
one  child  four  or  five  years  old  found  it  in 
the  yard  and  brought  it  to  the  plaintiff, 
who  was  about  six  and  one-half  years  old, 
and  another  boy  (Hyscka)  who  was  about 
seven  years  old;  that  it  was  round,  bigger 
than  a  baseball,  or  about  the  site  of  a  cocoa- 
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mit;  that  they  played  with  it;  that  it  had  a 
"string*  (or  fuse)  hanging  out  of  it;  that, 
while  the  plaintiff  was  holding  it  in  his 
hands,  the  boy  of  seven  years  lighted  a 
match,  and  therewith,  or  with  a  piece  of 
paper  lighted  by  the  match,  ignited  the 
bomb,  and  it  exploded,  to  the  severe  injury 
of  the  plaintiff.  It  also  appears  from  the 
plaintiffs  testimony  that  he  had  never  seen 
such  a  thing  before;  that  he  did  not  know 
what  it  was;  that  the  boy  (Hyscka)  who 
lighted  it  told  him  "it  would  show  stars;" 
that  it  would  not  make  any  noise;  that 
Hyscka  lighted  the  "string,"  and  the  ex- 
plosion occurred.  Hyscka  testified  substan- 
tially to  the  same  effect,  except  that  he 
said  he  thought  "it  would  make  a  little 
noise;"  and  it  also  appeared  that  they  had 
seen  small  firecrackers  set  off,  but  no  other 
kind  of  fireworks.  It  may  be  inferred  from 
this  testimony  that  the  two  boys,  Sroka 
and  Hyscka,  having  seen  small  firecrackers 
lighted,  and  seeing  the  "string"  (or  fuse) 
hanging  out  of  it,  knew  just  enough  to  sup- 
pose that  the  "string"  (or  fuse)  was  in- 
tended to  be  lighted,  but  were  totally 
ignorant  of  the  effect  which  would  be 
produced. 

Defendants  seem  to  claim  that,  from  this 
testimony,  the  trial  judge  should  have 
found,  as  a  matter  of  law,  that  the  plain- 
tiff and  Hyscka  "showed  sufficient  appre- 
ciation of  the  situation,  and  sufficient 
intelligence,  to  charge  them  with  notice 
that  they  were  dealing  with  a  dangerous 
instrumentality"  (defendants'  brief,  page  5), 
and  so  that  the  trial  judge  should  have  di- 
rected the  jury  to  return  a  verdict  for  the 
defendants,  on  the  ground  that  "the  chain 
of  causation  was  broken."  We  find  no 
merit  in  this  contention.  It  was  the  duty 
of  the  trial  judge  to  submit  the  question 
to  the  jury.  In  his  charge,  after  saying 
that  the  jury  must  first  find  that  this  bomb 
came  from  GofTs  lot  through  the  negli- 
gence of  the  defendants,  the  judge  goes  on 
to  say:  "If  you  find  that  it  was,  then 
there  is  another  question  for  you  to  con- 
sider, whether  or  not  the  negligence  of  the 
Providence  Fireworks  Company  in  propel- 
ling this  bomb,  and  allowing  it  to  remain 
where  it  could  be  found  by  the  children, 
whether  or  not  that  negligence  was  inter- 
rupted by  the  act  of  another  person  of  suf- 
ficient age  and  intelligence  to  understand 
the  dangerous  nature  of  this  article  so  that 
in  the  law  we  might  consider  that  the  neg- 
ligence of  the  Providence  Fireworks  Com- 
pany had  been  broken  off  and  the  negligence 
of  another  responsible  person,  a  person  of 
sufficient  intelligence,  had  entered  in,  mak- 
ing his  negligence  the  proximate  cause  of 
the  accident." 

- 
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And  later  the  judge  said,  in  discussing 
the  boy  who  lighted  it  (Domenic  Hyscka) : 
"If  he  'was  a  person  of  sufficient  intelli- 
gence to  appreciate  the  danger,  and  did 
know  that  applying  fire  to  this  article  that 
has  been  described  as  a  bomb  would  cause 
an  explosion  likely  to  injure  persons,  if  he 
or  John  Sroka  or  either  of  them  knew  that 
fact,  why,  then,  the  proximate  cause  of  the 
accident  would  be  their  negligence." 

And  he  goes  on  and  says  that  in  such 
case  the  negligence  of  such  one  would  be 
the  proximate  cause  of  the  injury,  and  the 
defendants  would  not  be  liable. 

It  may  be  here  noted  that  the  case  of 
Salisbury  v.  Crudale  is  not  cited  on  either 
of  the  briefs  filed  by  counsel  in  this  case; 
it  is  assumed  that  this  was  overlooked  by 
the  counsel  on  account  of  the  unfortunate 
delay  in  the  printing  of  our  official  reports, 
or  the  advance  sheets  thereof,  and  that  it 
did  not  come  to  the  notice  of  counsel  that 
the  opinion  appeared  in  —  R.  I.  — ,  102  Atl. 
731.  The  consideration  given  in  that  case 
to  substantially  the  same  question  as  is 
here  raised  by  the  defendants,  and  its  de- 
cision in  favor  of  the  plaintiff,  in  our  judg- 
ment render  it  unnecessary  to  further 
discuss  the  question  now  raised,  or  to  re- 
view the  numerous  authorities  cited  on  the 
briefs. 

We  find  in  the  plaintiff's  brief  numerous 
cases  cited,  of  a  similar  character  to  the 
case  at  bar,  involving  injuries  to  minors  by 
explosives  negligently  left  by  defendants 
in  a  position  where  they  were  liable  to  be 
found  and  exploded  by  children,  to  their  in- 
jury, and  where  such  explosion  occurred  and 
injury  resulted.  In  some  of  them  the  ex- 
plosion was  caused  by  act  of  the  minor 
plaintiff  himself.  Makins  v.  Piggott,  29 
Can.  S.  C.  188;  Mattson  v.  Minnesota  & 
N.  W.  R.  Co.  95  Minn.  477,  70  L.R.A.  503, 
111  Am.  St.  Rep.  483,  104  N.  W.  443,  5  Ann. 
Cas.  498,  18  Am.  Neg.  Rep.  511;  Wells  v. 
Gallagher,  144  Ala.  363,  3  L.R.A.(N.S.)  759, 
113  Am.  St.  Rep.  50,  39  So.  747;  Akin  v. 
Bradley  Engineering  &  Machinery  Co.  48 
Wash.  97,  14  L.R.A.(N.S.)  586,  92  Pac.  903; 
Barnett  v.  Cliffside  Mills,  167  N.  C.  576,  83 
S.  E.  826;  Mathis  v.  Granger  Brick  &  Tile 
Co.  85  Wash.  634,  149  Pac.  3;  Clark  v. 
E.  I.  du  Pont  de  Nemours  Powder  Co.  94 
Kan.  268,  L.R.A.1915E,  479,  146  Pac.  320, 
Ann.  Cas.  1917B,  340;  Powers  v.  Harlow,  53 
Mich.  507,  51  Am.  Rep.  154,  19  N.  W.  257; 
Eckart  v.  Kiel,  123  Minn.  114,  143  N.  W. 
122,  4  N.  C.  C.  A.  311;  Davis  v.  Wenatchee, 
86  Wash.  13,  149  Pac.  337;  United  States 
Natural  Gas  Co.  v.  Hicks,  134  Ky.  12,  23 
LJLMN.S.)  249,  119  S.  W.  166,  135  Am. 
St.  Rep.  407.  In  other  cases  the  explosion 
was  caused  by  act  of  a  minor  other  than 
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the  plaintiff.  Harriman  v.  Pittsburgh,  G.  & 
St.  L.  R.  Co.  451  Ohio  St.  11,  4  Am.  St.  Rep. 
507,  12  N.  E.  451 ;  Loughlin  v.  Pennsylvania 
R.  Co.  240  Pa.  174,  87  Atl.  294;  Nelson  v. 
McLellan,  31  Wash.  208,  60  L.R.A.  793,  .96 
Am.  St.  Rep.  902,  71  Pac.  747,  13  Am.  Neg. 
Rep.  627;  Folsom-Morris  Coal  Min.  Co.  y. 
De  Vork,  —  Okla.  — ,  L.R.A.1917A,  1290, 
160  Pac.  64. 

In  most  of  the  cases  above  cited  it  was 
expressly  held,  and  in  a  few  of  them  it  was 
conceded,  that  the  question  of  the  contribu- 
tory negligence  of  the  infant  plaintiff,  or  of 
the  nature  of  the  act  of  the  infant  third 
person  causing  the  explosion,  and  whether 
in  either  case  such  act  was  the  proximate 
cause  of  the  injury,  or  was  merely  an  act 
which  should  have  been  foreseen  and 
guarded  against  by  the  defendant,  as  being 
"the  natural  or  probable  result  of  the  orig- 
inal negligence,"  were  the  questions  of  fact 
to  be  submitted  to  the  jury.  All  of  the 
cases  cited  on  behalf  of  the  defendants  in 
support  of  their  contention  have  been  care- 
fully examined;  we  do  not  find  any  of 
them  to  be  of  controlling  importance  upon 
the  question  raised  in  the  case  at  bar.  The 
case  of  Mahogany  v.  Ward,  supra,  has  al- 
ready been  referred  to;  so  far  as  it  refers 
to  the  rule  to  be  applied  in  cases  analogous 
to  the  case  at  bar,  it  is  not  opposed  to  our 
decision. 

The  case  of  Afflick  v.  Bates,  21  R.  I.  281, 
79  Am.  St.  Rep.  801,  43  Atl.  539,  does  not 
support  the  defendants'  contention.  It  ap- 
pears, upon  examination  of  the  papers  in 
that  case,  that  it  was  tried,  without  a 
jury,  before  a  single  judge  (jury  trial  not 
claimed) ;  upon  all  the  evidence  the  trial 
judge  held  that  the  defendant  was  not 
shown  to  be  guilty  of  negligence  in  leaving 
explosive  dynamite  caps  tied  up  in  a  box 
and  placed  in  a  tool  chest,  which  stood  40 
feet  from  the  highway  upon  private  land; 
there  was  and  could  have  been  no  question 
raised  in  that  case  whether  the  facts  should 
be  submitted  to  a  jury;  furthermore,  the 
boy  (not  the  plaintiff)  who  exploded  the 
cap  was  fourteen  years  of  age,  and  not  en- 
titled to  the  presumption  of  ignorance  of 
the  quality  of  his  acts,  to  which  the  plain- 
tiff and  his  companions,  six  and  one -half 
years  and  seven  years  of  age,  are  entitled 
(see  United  States  Natural  Gas  Co.  v. 
Hicks,  134  Ky.  12,  23  L.R.A.(N.S.)  249, 
119  S.  W.  166;  see  also  State  v.  McDonald, 
14  R.  I.  270,  272) ;  there  was  evidence  be- 
fore the  trial  judge  as  to  the  capacity  of 
the  fourteen -year- old  boy  to  understand  the 
nature  of  his  act  in  exploding  the  cap,  from 
which  the  trial  judge  was  inclined,  as  his 
decision  shows,  to  infer  that  he  was  a  re- 
sponsible agent,  and  that  his  act  was  the 
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proximate  cause  of  the  injury  to  the  plain- 
tiff; the  appellate  division  did  so  find  upon 
a  review  of  the  evidence  upon  a  motion  for 
new  trial.  This  case  is  far  from  being  an 
authority  for  the  defendants'  contention 
that  the  ease  at  bar  should  have  been  taken 
from  the  jury.  On  the  contrary,  it  appears 
to  us  that,  if  the  parties  in  Afflick  v.  Bates 
had  not  omitted  to  claim  a  jury  trial,  as 
was  their  right  if  they  saw  fit  to  claim  it, 
the  facts  would  have  had  to  be  submitted 
to  the  jury,  under  proper  instructions,  both 
as  to  the  negligence  of  the  defendant  and  as 
to  the  question  of  proximate  cause,  based 
upon  the  intelligence  and  knowledge  or  lack 
thereof  on  the  part  of  the  fourteen -year-old 
boy. 

We  do  not  need  to  review  the  other  cases 
cited  on  behalf  of  defendant.  They  all  dif- 
fer materially  from  the  case  at  bar,  both  as 
to  facts  and  as  to  the  ratio  decidendi.  In 
none  of  them  is  it  pointedly  held  that  in 
cases  of  this  character,  relating  to  the  ques- 
tion of  proximate  cause  such  as  is  here  in- 
volved, that  question  should  be  taken  from 
the  jury.  On  the  contrary,  some  of  them 
hold  otherwise,  and  in  most  of  them  the 
precise  question  is  not  raised.  In  several  of 
them  it  was  held,  upon  the  evidence,  that 
the  injury  which  the  plaintiff  suffered  was 
not  the  natural  or  probable  result  of  the 
defendant's  negligence,  nor  such  as  should 
have  been  foreseen  by  defendant;  in  some 
of  them  the  verdict  was  set  aside  for  want 
of  proper  instruction  to  the  jury. 

Upon  the  whole  case,  and  in  view  of  the 
authorities  cited,  this  court  is  of  the  opinion 
that  the  case  was  properly  submitted  to  the 
jury,  and  we  find  no  error  upon  the  point 
submitted.  The  defendants'  exceptions  are 
overruled,  and  the  case  is  remitted  to  the 
superior  court  sitting  in  Providence,  with 
direction  to  enter  its  judgment  upon  the 
verdict  for  plaintiff. 
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J.  H.  DAY,  Appt., 
v. 

ROBERT  L.  BURGESS  et  aL 
( 139  Tenn.  559,  202  S.  W.  911.) 

Curtesy  —  effect    of    Married    Women's 
Acts. 

1.  The  Married  Women's  Acts  have  re- 
Note. —The  effect  of  "Married  Women's 
Acts"  upon  the  curtesy  initiate  is  consid- 
ered at  pages  1004  et  seq.  of  the  note  to 
Bryant  v.  Freeman,  LJLA.1915D,  996,  on 
the  general  subject  of  rights  of  husband  by 
the  curtesy  initiate. 
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duced  the  estate  of  curtesy  initiate  from  a 

Tested  to  a  contingent  estate. 

For  other  cases,  see  Curtesy,  in  Dig,  l-5t 

y.  & 

Constitutional   law  —  destroying   estate 

by  curtesy. 

2.  Where,  by  statute,  the  estate  of  ten- 
ancy by  the  curtesy  has  become  merely  con- 
tingent until  death  of  the  wife,  no  constitu- 
tional rights  of  the  husband  are  impaired 
by  permitting  her  to  dispose  of  the  property 
by  will,  so  as  to  prevent  the  estate  from 
becoming  consummate. 
For  other  cases,  see  Curtesy,  in  Dig.  1-5% 

N.  8. 

(May  4,  1918.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Chancery  Court  for  Madison  County 
dismissing  a  bill  filed  to  determine  his  right 
to  an  estate  by  curtesy  in  certain  real  es- 
tate. Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  J.  M.  Troutt,  Jj.  McCoy,  and 
W.  H.  Fisher,  for  appellant. 

Messrs.  Bond  &  Bond  and  W.  O.  Tim- 
berlake,  for  appellees: 

Though  the  Married  Woman's  Acts 
abridge  and  restrict  the  husband's  rights 
as  they  existed  at  common  law,  and  are  in 
the  face  of  these  rights,  yet  their  wisdom 
and  constitutionality  have  been  main- 
tained by  the  courts. 

Ezell  v.  Wright,  3  Lea,  515;  Taylor  v. 
Taylor,  12  Lea,  490;  Dugger  v.  Mechanics' 
*  F.  Ins.  Co.  »5  Tenn.  255,  28  L.R.A.  796, 
32  S.  W.  5;  Leeper  v.  State,  103  Tenn. 
616,  48  L.R.A.  167,  53  S.  W.  962;  Larkin 
v.  Lightburn,  132  Tenn.  277,  177  S.  W. 
1154;  Parlow  v.  Turner,  132  Tenn.  339,  178 
S.  W.  766;  Baker  v.  Dew,  133  Tenn.  126, 
179  S.  W.  645;  Travis  v.  Sitz,  135  Tenn. 
157,  L.R.A.1917A,  671,  185  S.  W.  1075. 

There  is  no  vested  estate  in  the  wife's 
land  until  the  death  of  the  wife,  leaving 
lands  undisposed  of. 

1  Minor,  Real  Prop.  |§  255-257,  pp. 
263-267;  Templeton  v.  Titty,  88  Tenn.  596, 
14  S.  W.  435;  McNeer  v.  McNeer,  142  111. 
388,   19  L.R.A.  256,  32  N.  E.  681. 

A  mere  expectation  of  property  in  the 
future  is  not  a  vested  estate,  and  may  be 
changed,  modified,  or  abolished  by  legis- 
lative action. 

McNeer  v.  McNeer,  supra;  Martin  v. 
Robson,  65  111.  129,  16  Am.  Rep.  578;  Lucas 
v.  Lucas,  103  111.  121;  Richardson  v.  Akin, 
87  111.  138;  Weidenger  v.  Spruance,  101 
111.  278;  Goodkind  v.  Bartlett,  136  111.  18, 
26  N.  E.  387;  Breeding  v.  Davis,  77  Va. 
639,  46  Am.  Rep.  740;  1  Minor,  Real  Prop. 
I  227. 

The  property  of  Mrs.  Day  was  her  tech- 
nical  separate  estate;  therefore  J.  H.  Day 
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had  neither  curtesy  initiate  nor  consum- 
mate in  same,  and  Mrs.  Day,  regardless  of 
the  Act  of  1913,  chap.  26,  had  the  right  to 
dispose  of  same  by  will  or  otherwise,  and 
defeat  any  material  rights  J.  H.  Day  may 
have  had. 

Travis  v.  Sitz,  135  Tenn.  156,  L.R.A. 
1917A,  671,  185  S.  W.  1075;  Gardenhire  v. 
Hinds,  1  Head,  402;  McBreen  v.  McBreen, 
154  Mo.  323,  77  Am.  St.  Rep.  758,  65  S.  W. 
463;  1  Minor,  Real  Prop.  pp.  279,  280; 
Hamrico  v.  Laird,  10  Yerg.  222;  Mitchell 
v.  Chattanooga  Sav.  Bank,  126  Tenn.  669, 
150  S.  W.  1141;  Neeley  v.  Lancaster,  47 
Ark.  175,  58  Am.  Rep.  752,  1  S.  W.  66; 
Hampton  v.  Cook,  64  Ark.  353,  62  Am.  St. 
Rep.  194,  42  S.  W.  535;  Alexander  v.  Alex- 
ander, 85  Va.  353,  1  L.R.A.  125,  7  S.  E. 
335. 

Proceeds  arising  from-  sale  or  rents  of 
the  wife's  separate  estate,  property!  etc., 
are  to  be  regarded  as  her  separate  estate. 
So  are  lands  purchased  with  such  pro- 
ceeds, and  they  are  subject  to  the  same 
trusts  and  rules  as  was  the  original  estate, 
before  it  had  been  sold  and  converted  into 
a  different  species  of  property. 

Walt  v.  Walt,  113  Tenn.  189,  81  S.  W. 
228;  Bottoms  v.  Corley,  5  Heisk.  1;  Nelson 
v.  Hollins,  9  Baxt.  553;  Young  v.  Jones,  9 
Humph.  551;  Rose  v.  Houston,  11  Tex.  324, 
62  Am.  Dec.  478;  Kirkpatrick  v.  Buford, 
21  Ark.  268,  76  Am.  Dec  363. 

If  the  husband  assents  to  the  will,  he 
will  be  forever  bound,  and  any  subsequent 
dissent  will  be  immaterial.  This  assent 
may  be  given  in  the  lifetime  of  the  wife, 
or  after  her  death,  and  after  probate  of 
the  will  it  is  irrevocable  and  binding  upon 
him. 

Woods  v.  Shelton,  126  Tenn.  607,  150 
S.  W.  856;  O'Bryan  Bros.  v.  Glenn  Bros.  91 
Tenn.  106,  30  Am.  St.  Rep.  862,  17  S'.  W. 
1030;  Swanson  v.  Tarkington,  7  Heisk. 
612;  Williams  v.  Uideon,  7  Heisk.  617; 
Louisville  &  N.  R.  Co.  v.  United  States  Iron 
Co.  118  Tenn.  194,  101  S.  W.  414;  Brad- 
ford v.  Calhoun,  120  Tenn.  53,  19  L.R.A. 
(NS.)  595,  109  S.  W.  502;  Phillips  v. 
Rooker,  134  Tenn.  458,  184  S.  W.  12;  Griz- 
zard  v.  Fite,  137  Tenn.  103,  L.R.A.1917D, 
652,  191  S.  W.  969;  Pratt  v.  Adams,  7 
Paige,  615 ;  Cutter  v.  Butler,  25  N.  H.  343, 
57  Am.  Dec.  330. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

J.  H.  Day  filed  the  bill  of  complaint 
against  the  devisees,  executors,  and  trus- 
tees named  in  the  will  of  his  wife,  assert- 
ing his  right  to  an  estate  of  a  tenant  by 
the  curtesy  in  three  parcels  of  real  estate, 
including  the  Southern  Hotel  property,  in 
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the  city  of  Jackson,  of  the  aggregate  value 
of  above  $250,000.  The  will  was  dated  July 
6,  1914,  and  Mrs.  Day  died  July  12,  1914. 

It  is  admitted  that  a  child,  the  fruit  of 
the  marriage,  was  born  in  1874  and  died 
in  early  infancy.  The  real  estate  was  ac- 
quired by  Mrs.  Day  after  1880. 

One  of  the  defenses  of  the  devisees  is 
that  since  the  Married  Woman's  Emanci- 
pation Act  of  1913,  chap.  26  (Thompson's 
Shannon's  Code,  §  4249a),  went  into  effect, 
it  is  competent  for  a  married  woman,  by 
disposing  of  her  real  estate  by  will,  to  bar 
the  accrual  of  curtesy  to  her  husband  at 
her  death.  The  contention  in  behalf  of 
complainant,  the  husband,  is  that  at  the 
birth  of  said  child  an  estate  by  the  curtesy 
vested  in  him,  and  that  it  was  not  within 
the  power  of  the  legislature,  by  any  sub- 
sequent enactment,  to  deprive  him  thereof. 

Thus,  there  is  for  the  first  time  pre- 
sented for  decision  the  effect  of  the  Act  of 
1913  upon  curtesy  rights  of  husbands,  in 
property  of  which  their  wives  die  seized. 

The  act  referred  to  provides  that  mar- 
ried women  are  fully  emancipated  from  all 
disability  on  account  of  coverture;  and  the 
common  law  as  to  the  disabilities  of  mar- 
ried women,  and  its  effect  on  the  rights  of 
property  of  the  wife,  is  totally  abrogated, 
and  marriage  shall  not  impose  any  disabil- 
ity or  incapacity  on  a  woman  as  to  the 
ownership,  acquisition,  or  disposition  of 
property  of  any  sort,  and  that  a  married 
woman  shall  have  the  same  capacity  to  ac- 
quire, hold,  manage,  control,  use,  enjoy, 
and  dispose  of  all  property  in  possession, 
and  to  bind  herself  personally,  as  if  she 
were  not  married. 

Four  things  are  requisite  to  an  estate  of 
tenancy  by  the  curtesy:  (a)  Marriage; 
(b)  seisin  of  the  wife;  (c)  birth  of  a  child 
alive,  capable  of  inheriting  from  the 
mother,  though  it  may  afterwards  die;  and 
(d)  the  death  of  the  wife  in  the  lifetime 
of  the  husband. 

Tena'ncy  by  the  curtesy  initiate,  at  com- 
mon law,  was  an  estate  which  became 
vested  at  the  birth  of  issue,  and  became 
an  estate  of  the  curtesy,  proper  or  consum- 
mate, at  the  death  of  the  wife  before  that 
of  the  husband.  It  was  held  to  be  an  estate 
distinct  from  that  of  the  wife,  alienable  by 
the  husband  and  subject  to  execution  for 
his  debts,  and  giving  to  him  control  of  the 
profits  from  the  wife's  lands. 

It  is  said  that  the  curtesy,  by  the  laws 
of  England,  was  given  the  husband,  in  part, 
for  the  purpose  of  aiding  him  in  support- 
ing and  educating  the  issue  of  the  mar- 
riage. That  this  was  a  minor  considera- 
tion, however,  is  shown  by  the  fact  that 
continued  existence  of  the  issue  after  birth 
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was  not  necessary  to  raise  or  to  support 
the  estate.  The  early  writers  on  the  com- 
mon law  disclose  that  a  deeper  reason  lay 
in  the  feudal  system  which  obtained  in 
England  in  early  times,  and  which  affected 
real  property  in  so  many  ways. 

"The  husband,  having  become  dignified  by 
having  an  interest  in  lands,  was  bound  to 
do  homage  to  his  superior  lord;  and  the 
interest,  being  once  vested  in  him,  it  was 
the  policy  of  the  feudal  system  not  to  suf- 
fer it  to  determine  during  the  life  of  the 
husband,  as  otherwise  the  lord  might  lose 
the  homage  that  was  his  due  from  the  land. 
To  this  estate  the  husband  never  had  any 
natural  right.  Bacon,  Abr.  Tenant  by  the 
Curtesy. 

"Sir  J.  Jekyl  says:  This  estate  has  no 
moral  foundation  to  support  it.'  Green- 
leafs  Cruise,  tit.  5,  |  3.  Crabb,  an  English 
writer,  says:  'The  term  "curtesy"  is  de- 
rived from  "courtesie,"  Latin  "curialitas," 
to  signify  suavity  or  urbanity,  to  denote 
that  the  custom  sprung  from  favor  to  the 
husband,  rather  than  from  any  right.'  By 
thus  becoming  the  vassal  or  tenant  of  his 
superior  lord,  he  was  permitted,  'by  the 
curtesy  of  England,'  to  attend  his  lord's 
court,  or  curtis  (as  it  was  called),  and  to 
do  him  homage,  by  reason  of  having  be- 
come the  husband  of  a  wife  who  had  died 
possessed  of  an  estate  in  lands,  after  issue 
born.  Such  were  the  reasons  for  the  in- 
troduction of  such  a  title  to  land  into  the 
laws  of  England."  Billings  v.  Baker,  15 
How.  Pr.  525;  id.  28  Barb.  343. 

Not  only  did  the  rule  fail  to  find  basis 
on  natural  or  moral  right;  the  estate,  in- 
troduced into  the  mother  country  from 
Normandy  for  the  above-recited  reasons, 
could  not  long  stand  in  full  virtue  as  a 
thing  that  harmonized  with  the  principles  of 
American  democracy;  so  that,  after  a  few 
generations  of  reverence  for  the  ancient 
rule,  the  legislatures  of  this  country  began 
to  abolish  curtesy  initiate  entirely,  or  to 
deprive  that  particular  tenancy  of  some  of 
its  more  rigorous  features,  until  now  it 
stands  greatly  and  essentially  modified,  or 
has  been  abolished  absolutely,  in  many 
states. 

Features  at  first  thus  stripped  from  the 
estate  initiate  were  the  right  of  the  hus- 
band, as  tenant,  to  sell  and  transfer  the 
realty  of  the  wife,  and  the  right  of  his 
creditors  to  sell  it  under  execution  for  his 
debts.  As  applied  to  curtesy  initiate,  the 
common-law  rule  worked  a  deprivation  of 
the  wife  of  the  use  of  her  own  property 
during  the  life  of  her  husband,  and  the 
wonder  is  that  the  rank  injustice  of  it  had 
to  call  so  long  for  remedy  at  the  hands  of 
chivalrous  legislators  of  America. 
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In  all  or  nearly  all  of  the  states,  stat- 
utes have  been  passed,  enlarging  the  rights 
and  powers  of   married  women   in  respect 
to  their  real  property.     In  many  instances 
this  is  done  by  prohibiting  the  sale  by  the 
husband  of  his  wife's  realty,   without  her 
joining  in  the  conveyance,  and  protecting 
the  property  from  levy  and  sale  under  judg- 
ment or  decree  against  the  husband.     We 
have  such  a  statute  in  Acts  1849-60,  chap. 
36  (Thompson's  Shannon's  Code,  §  4234). 
Decisions  are  not  entirely  uniform  in  the 
several   jurisdictions    as    to    the    effect    of 
«ich  a  statute  upon  the  common-law  estate 
by  the  curtesy  initiate.     The  annotator  of 
our  case    of    Bryant    v.    Freeman,    L.R.A. 
1915D,  1004,  says:     "Probably  a  majority 
of  the  courts  hold  that  all  the  attributes 
of  an  estate  by  the  curtesy  initiate  have 
been  destroyed  by  the  statutes,  so  the  ea 
tate  itself  no  longer   exists,   but  that  the 
estate  by  the  curtesy  consummate  is  not 
destroyed,  since  the  statutes  do  not  destroy 
the  attributes  of  the  latter  estate,  and  do 
not  expressly  destroy  or  abolish  the  estate." 
The   courts    in    some    jurisdictions    hold 
that,  while  estates  of  tenancy  by  the  cur- 
tesy initiate  are  not  abolished  or  wholly 
destroyed  by  such  statutes,  they  are  so  es- 
sentially modified  and  changed  thereby  as 
that  they  have  lost  their  vested  nature,  and 
become   mere    contingent    rights    or    inter- 
ote.    Stewart  v.  Boss,  50  Miss.  776;  Mc- 
Neer  v.   McNeer,    142   111.    388,    19   L.R.A. 
256,  32  N.  E.  681. 

In  the  last-named  case,  so  much  relied 
apon  by  all  counsel  in  the  instant  case,  it 
«  said,  speaking  of  an  early  Illinois  act: 
"Under  the  act,  the  husband  as  tenant  by 
the  curtesy  initiate  had  no  control  over  his 
wife's  lands.  His  interest  as  such  tenant 
could  not  be  conveyed  by  him,  nor  was  it 
subject  to  execution.  If  the  wife  died 
seised  of  her  lands,  he  was  entitled  to  them 
*»  tenant  by  the  curtesy.  His  estate  be- 
came consummate  upon  her  death,  if  she 
had  not  disposed  of  her  real  estate  during 
Her  life.  So  long  as  she  lived,  however,  his 
interest  in  her  land  lacked  those  elements 
of  property,  such  as  the  power  of  disposi- 
tion and  liability  to  sale  on  execution,  which 
had  formerly  given  it  the  character  of  a 
vested  estate.     .     .     . 

"In  speaking  of  the  estate  of  tenancy  by 
the  curtesy  as  affected  by  the  Act  of  1861, 
we  said,  ...  in  Beach  v.  Miller,  51 
111.  206,  2  Am.  Rep.  290 :  'The  husband's 
right  to  the  curtesy  is  contingent,  and, 
until  it  vests,  he  has  no  present  interest 
in  the  land.  It  does  not  vest  in  the  hus- 
band until  the  death  of  the  wife;'  in  Mar- 
tin v.  Robson,  65  111.  129,  16  Am.  Rep.  578: 
'He  (the  husband)    has  now  only  a  modi- 
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fied  tenancy  by  the  curtesy,  dependent 
upon  a  contingency,  and  no  estate  vests 
during  the  life  of  the  wife.  This  is  rather 
a  shadowy  estate.' " 

The  further  language  of  the  Illinois  court 
may  be   more   clearly   understood   and   ap- 
plied, if  we  substitute  for  the  Illinois  Act 
of  1874  our  Act  of  1913,  and  for  the  Act 
of  1861  our  Act  of  1849-50  in  this  excerpt: 
"When   the   Act  of    1874  went   into  force, 
Valentine  McNeer's  interest  as  tenant  by 
the  curtesy   initiate  had  not  become   con- 
summate by  the  death  of  his  wife.     There- 
fore,  inasmuch  as  that  interest  had  been 
acquired  under   the   act    .     .     .    and  had 
been  so  changed  and  modified  by  the  latter 
act  as  to  be  stripped  of  the  essential  ele- 
ments of  a  vested  estate,  and.  had  been  re- 
duced in  character  to  the  condition  of  the 
ordinary   inchoate   right   of   dower,   except 
that  it  applied  to  the  whole  of  Mrs.  Mc- 
Neer's lands  instead  of  one  third  thereof, 
it  follows  that  such  interest  was  abolished 
by  the  Act  of  1874." 

We  are  of  opinion  that  this  is  the  sound- 
est conception  of  the  situation  produced  by 
such  legislation;  that  is,  to  treat  the  cour- 
tesy initiate  as  not  abolished  or  entirely 
destroyed,  but  as  reduced  from  an  estate 
that  is  vested  to  a  right  that  is  contingent. 
In  this  view  the  husband  has  not  an  estate, 
but,  more  properly  speaking,  a  status,  en- 
titling him  to  an  estate  by  the  curtesy  con- 
summate on  the  contingency  that  his  wife 
dies.  The  precedent  birth  of  a  living  child 
then  becomes  a  mere  condition  of  the  ves- 
titure  of  the  estate  by  the  curtesy  consum- 
mate; and  it  is  no  longer  the  factor  which 
creates  in  the  husband  a  vested  estate  by 
the  curtesy  initiate. 

We  need  not,  however,  hold  that  the  Act 
of   1849-50,   of   itself   and   alone,   had  this 
effect.    It  is  not  all  of  our  legislation  that 
has  pared  down  the  power  or  rights  that  a 
husband  exercised,  under  the  common  law, 
as  tenant  by  the  curtesy  initiate.     One  of 
these  rights  was  that  of  enjoying  the  real 
estate   of  the   wife,   after   the   birth   of    a 
child  capable  of  inheriting.    It  is  said  that 
while  this  right  at  marriage,  and  before  is- 
sue, inhered  in  the  hustand  jure  uxoris,  it 
also  became,  at  the  birth  of  a  child,   his 
own  right  as  tenant  by  the  curtesy  initi- 
ate.    "There  is  no  difference  in  the  rights 
of    tenant    by    the    marital    right     (jure 
uxoris)  and  tenant  by  the  curtesy  initiate 
during  the   life   of  the   wife,"   at   common 
law.     Throughout  that  period,  after  birth 
of  a  child,  the  two  rights,  denominated  es- 
tates at  common  law,  ran  concurrently  and 
with  a  common  functioning,  the  earlier,  at- 
taching jure  uxoris,  not  being  added  to  or 
diminished    when    curtesy    initiate    arose. 
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The  latter,  as  said,  was  an  estate  not  in 
right  of  the  wife,  but  in  right  of  the  hus- 
band himself,  and  ripened  into  curtesy  con- 
summate on  the  death  of  the  wife  in  the 
lifetime  of  the  husband. 

In  relation  to  this  doubly  based  right  of 
enjoyment  of  the  rents,  issues,  and  profits 
of  the  wife's  real  estate  during  coverture, 
the  following  act  was  passed  in  1879 
(Thompson's  Shannon's  Code,  |  4239)  : 
"The  rents  and  profits  of  any  property  or 
estate  of  a  married  woman,  which  she 
owns  or  may  become  seised  or  possessed  of, 
either  by  purchase,  devise,  gift,  or  inherit- 
ance, as  a  separate  estate,  or  for  years,  or 
for  life,  or  as  a  fee  simple  estate,  snail 
in  no  manner  be  subject  to  the  debts  or 
contracts  of.  her  husband,  except  by  her 
consent,  obtained  in  writing."  But  this 
provision  "shall  in  no  manner  interfere 
with  the  husband's  tenancy  by  the  cur- 
tesy." 

The  last  sentence,  "this  provision  shall 
in  no  manner  interfere  with  the  husband's 
tenancy  by  the  curtesy,"  refers  to  that 
tenancy  proper,  or  consummate.  It  could 
not  have  reference  to  curtesy  initiate,  be- 
cause the  terms  of  the  act  itself  necessarily 
interfere  with  and  further  modified  the 
rights  of  such  a  tenant,  as  they  were  at 
common  law.    8  R.  C.  L.  p.  403. 

It  is  true  that  the  statute  last  quoted 
was  passed  five  years  after  the  birth  of  the 
child,  Florence  Day;  but  all  the  real  es- 
tate in  question  here  was  acquired  after 
1879.  May  the  provisions  of  that  statute 
be  considered  as  having  tendency  to  fur- 
ther strip  the  common-law  estate  of  cur- 
tesy initiate  of  its  absolute  or  vested  char- 
acter, and  bring  it  to  the  plane  of  a  contin- 
gent or  inchoate  interest  in  the  husband, 
in  the  lands  so  acquired  by  Mrs.  Day? 

If,  though  a  child  has  been  born  alive  at 
a  time  when  tenancy  by  the  curtesy  initi- 
ate, as  a  vested  estate,  has  not  been  abol- 
ished, or  vitally  changed  as  to  nature,  the 
wife  has  not  acquired  or  become  seised  of 
any  real  property  to  which  curtesy  could 
attach,  and  thereafter  a  statute  is  enacted 
which  gives  the  wife  power  of  control  or 
disposition  of  her  property,  or  takes  away 
the  husband's  common-law  right  of  control, 
as  such  tenant,  in  respect  which  seriously 
impair  it,  then  the  last-named  statute  be- 
comes applicable  to  all  property  which  the 
wife  may  acquire,  subsequent  to  its  enact- 
ment. Hathon  v.  Lyon,  2  Mich.  93;  Tong 
v.  Marvin,  15  Mich.  60;  Clarke  v.  Mc- 
Creary,  12  Smedes  &  M.  347;  Thurber  v. 
Townsend,  22  N.  Y.  517;  Allen  v.  Hank*, 
136  U.  S.  309,  34  L.  ed.  414,  10  Sup.  Ct. 
Rep.  961.      See  also  Taylor   v.  Taylor,   12 

Lea,  490;  Baker  v.  Kilgore  (Nelson  &  Kil- 

* 
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gore)   146  U.  S.  487,  36  L.  ed.  786,  12  Sup. 
Ct.  Rep.  943. 

When,  therefore,  we  look,  as  we  may,  to 
both  statutes,  the  Act  of  1879  along  with 
the  Act  of  1849-50,  we  think  it  still  more 
manifest  that  the  legislative  intent  was  to 
leave  tenancy  by  the  curtesy  initiate  shorn 
of  all  the  essential  elements  of  a  vested 
estate,  as  already  indicated. 

It  was  held  in  Parlow  v.  Turner,  132 
Tenn.  339,  178  S.  W.  766,  that  the  common- 
law  estate  jure  uxoris  had  been  so  mate- 
rially modified  by  these  statutes  that  only 
a  bare  privilege  was  left  to  the  husband,  in 
respect  of  the  rents  and  profits  of  the 
wife's  lands — to  rent  out  her  lands  and  to 
collect  the  rents  for  the  benefit  of  the  fam- 
ily, in  the  capacity  of  governor  of  the  fam- 
ily, but  for  the  family,  and  not  for  himself 
individually.  From  what  has  been  said 
above,  it  is  clear  that  the  same  statutes 
operated  upon  the  common-law  estate  of 
the  curtesy  initiate  in  like  manner.  In 
Parlow  v.  Turner,  the  jure  uxoris  was  said 
to  be,  since  the  Act  of  1879,  one  of  a  con- 
tingent nature,  as  relates  to  future  ac- 
cruing rents;  and,  by  parity  of  reasoning, 
the  same  thing  is  true  of  the  right  for- 
merly incident  to  the  curtesy  initiate,  in 
the  same  regard. 

In  Travis  v.  Sitz,  135  Tenn.  156,  168, 
L.R.A.1917A,  671,  185  8.  W.  1075,  it  was 
said  on  this  point:  "By  Acts  1879,  chap. 
141,  the  rights  of  the  husband  in  the  wife's 
land,  as  tenant  by  the  curtesy  initiate,  were 
so  reduced  that  he  was  left  only  the  priv- 
ilege of  renting  out  the  land  aa  governor 
of  the  family,  and  of  collecting  rents  for 
the  benefit  of  the  family." 

As  was  further  said  in  Travis  v.  Sitz, 
applicable  in  this  case  on  the  effect  of  both 
of  the  above  statutes  to  exclude  the  hus- 
band's right  as  tenant  by  the  curtesy  initi- 
ate: "It  is  difficult  to  conceive  of  the  hus- 
band (without  the  intervention  of  some 
form  of  trust)  owning  property  which  is 
not  at  all  liable  for  his  debts,  nor  subject 
to  his  contractual  powers.  So  by  exclu- 
sion of  the  legal  incidents  that  attend  the 
right  of  property,  it  is  clear  on  principle 
that  the  language  could  have  no  other 
meaning  than  an  intention  to  exclude  the 
husband." 

Holding  as  we  do  that  there  was  at  the 
time  no  vested  estate  of  curtesy  initiate  in 
complainant,  it  was  competent  for  the 
legislature,  by  the  Act  of  1913,  to  provide 
for  his  deprivation  of  all  contingent  rights 
to  curtesy,  as  it  did  by  that  act.  An  estate 
of  curtesy  consummate  had  not  attached 
in  his  favor  before  that  act.  Mrs.  Day's 
death,  which  alone  could  cause  that  estate 
consummate  to  vest,  was  subsequent  to  the 
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date  when  that  act  went  into  effect,  Janu- 
ary 1,  1914. 

The  Act  of  1913  (chap.  26)  gave  the  wife 
power  to  dispose  of  her  real  estate  by  will, 
as  if  she  were  a  feme  sole,  and,  therefore, 
thereby  to  defeat  the  accrual  to  the  hus- 
band of  an  estate  by  the  curtesy  consum- 
mate at    her    death.      Ptfrlow    v.    Turner, 


supra;  Baker  v.  Dew,  133  Tenn.  126,  135, 
179  S.  W.  645. 

The  Chancellor  reached  the  same  result, 
by  a  ruling  upon  another  question  which 
it  is  unnecessary  to  treat  of,  since  the  rul- 
ings on  the  points  discussed  above  dispose 
of  the  whole  case. 

Affirmed. 
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HE  ESTATE  OF  C.  F.  OSGOOD,  Deceased. 

(—  Utah,  — ,  173  Pac.  152.) 

Tax  —  succession  —  property  taken  un- 
der husband's  will. 
When  a  widow  elects  to  take  under  her 
husband's  will  rather  than  the  allowance 
made  for  her  by  statute,  the  property  so 
taken  is  subject  to  the  succession  tax,  al- 
though it  would  not  have  been  had  it  passed 
to  her  under  the  statute. 
For  other  cases,  see  Taxes,  V.  c,  in  Dig. 
1-52  N.  S. 

(April  30,  1918.) 

APPEAL  by  the  executor  of  the  estate 
of  C.  F.  Osgood,  deceased,  from  an 
order  of  the  District  Court  for  Weber 
County  determining  the  amount  of  inher- 
itance tax  said  estate  should  pay  to  the 
state.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gideon  4fc  Owilllam  and  Wade 
M.  Johnson,  for  appellant: 

The  court  erred  in  holding  the  whole  of 
decedent's  real  estate  subject  to  the  in- 
heritance tax,  and  in  not  exempting  there- 
from the  one  third  interest  thereof. 

Re  Bullen,  47  Utah,  96,  L.R.A.1916C, 
670,  151  Pac.  533;  Re  Sanford,  90  Neb. 
410,  45  L.R.A.(N.S.)  228,  133  N.  W.  870, 
rehearing  in  91  Neb.  752,  45  L.R.A.(N.S.) 
236,  137  N.  W.  864. 

Messrs.  Dan  B.  Shields,  Attorney  Gen- 
eral, James  H.  Wolfe,  and  Oliver  O. 
I>alby,  Assistant  Attorneys  General,  for 
the  State. 

When  the  widow  relinquishes  her  statu- 
tory right  and  the  property  passes  by  will, 
it  is  subject  to  the  tax. 

Re  Riemann,  42  Misc.  648,  87  N.  Y. 
Supp.  731;  Re  De  Graaf,  24  Misc.  147,  53 
X.  Y.  Supp.  591;  Re  Shields,  68  Misc.  264, 

Note.  —  Succession  tax  on  property  re- 
ceived by  a  surviving  spouse  is  discussed  In 
the  note  to  Re  Bullen,  L.R.A.1916C,  676, 
and  earlier  notes  to  which  reference  is 
therein  made.  See  subsequent  cases  of  Re 
Williams,  L.R.A.1917C,  602;  Re  McKelway, 
LJLA.1917E,  1143,  and  State  ex  rel.  Pettit 
t.  Probate  Ct.  UELA1917F,  436. 
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124  N.  Y.  Supp.  1003;  Re  Stuyvesant,  72 
Misc.  295,  131  N.  Y.  Supp.  197;  Small's 
Estate,  151  Pa.  1,  25  Atl.  23,  28;  Common- 
wealth's Appeal,  34  Pa.  204;  Re  Sanford, 
supra;  Re  Gould,  156  N.  Y.  423,  51  N.  E. 
287;  Re  Rogers,  172  N.  Y.  617,  64  N,  E. 
1125,  affirming  71  App.  Div.  461,  75  N.  Y. 
Supp.  835;  Carter  v.  Craig,  77  N.  H.  200, 
52  L.R.A.(N.S.)  211,  90  Atl.  598,  Ann.  Cas. 
1914D,  1179. 

Frick,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  or  judg- 
ment of  the  district  court  of  Weber  county 
by  which  said  court  determined  the  amount 
of  inheritance  or  transfer  tax,  as  it  is 
sometimes  called,  said  estate  should  pay 
to  the  state  of  Utah.  The  court  ordered 
the  executor  to  pay  a  tax  of  $5,269.23,  and 
the  executor  appeals,  and. insists  that  the 
amount  fixed  by  the  court  is  excessive. 

The  case  was  submitted  to  the  district 
court  upon  an  agreed  statement  of  facts, 
and  the  appeal  is  presented  to  this  court 
upon  such  statement.  The  facts  are  stated 
in  detail,  and  are  too  long  for  insertion 
here.  We  shall  therefore  merely  state  the 
substance  of  the  facts  stipulated,  except- 
ing those  parts  which  we  cannot  well  con- 
dense, and  those  we  shall  state  at  length. 

The  statement  of  facts  and  the  judgment 
of  the  court  being  necessarily  based  upon 
certain  sections  of  our  statutes,  we,  at  this 
point,  insert  the  several  sections  which  are 
deemed  material  to  the  controversy. 

Comp.  Laws  1907,  §  1220x,  as  amended 
by  chapter  98,  Laws  Utah  1915,  p.  153,  so 
far  as  material  here,  provides:  "All  prop- 
erty within  the  jurisdiction  of  this  state, 
and  any  interest  therein,  whether  belong- 
ing to  the  inhabitants  of  this  state  or  not, 
and  whether  tangible  or  intangible,  which 
shall  pass  by  will  or  by  the  statutes  of  in- 
heritance of  this  or  any  other  state,  or  by 
deed,  grant,  bargain,  Bale,  or  gift,  made  in 
contemplation  of  the  death  of  the  grantor, 
vendor  or  donor,  or  intended  to  take  effect 
in  possession  or  enjoyment  at  or  after  the 
death  of  the  grantor,  vendor,  or  donor,  to 
any  person  in  trust  or  otherwise,  shall  be 
subject  to  the  following  tax,  after  the  pay- 
ment of  all  debts,  for  the  use  of  the  state: 
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Three  per  cent  of  its  market  value  in  ex- 
cess of  $10,000  and  not  exceeding  $25,000, 
and  five  per  cent  of  its  market  value  in  ex- 
cess of  $25,000.     .     .      " 

Section  2826  in  part  provides:  "One 
third  in  value  of  all  the  legal  or  equitable 
estates  in  real  property  possessed  by  the 
husband  at  any  time  during  the  marriage, 
and  to  which  the  wife  had  made  no  relin- 
quishment of  her  rights,  shall  be  set  apart 
as  her  property  in  fee  simple  if  she  sur- 
vive him.     .     .     ." 

Section  2827  is  as  follows:  "If  the  hus- 
band shall  make  any  provision  by  will  for 
the  widow,  such  provision  shall  be  con- 
strued to  be  in  lieu  of  the  distributive 
share  secured  by  the  next  preceding  sec- 
tion, unless  it  shall  appear  from  the  will 
that  the  decedent  designed  the  testamen- 
tary provision  to  be  additional  to  such  dis- 
tributive share,  in  which  case  the  widow 
shall  be  presumed  to  have  accepted  both 
such  testamentary  provision  and  such  dis- 
tributive share.  If,  however,  it  does  not 
appear  from  the  will  that  its  provisions 
for  the  widow  is  additional,  then  the  widow 
shall  be  conclusively  presumed  to  have  re- 
nounced such  provision,  and  to  have  ac- 
cepted her  distributive  share,  unless  within 
four  months  after  the  admission  of  the  will 
to  probate,  or  within  such  additional  time 
before  distribution  as  the  court  may  allow, 
she  shall,  by  written  instrument  filed  with 
the  clerk  of  the  court,  accept  the  testa- 
mentary provision,  which  acceptance  shall 
be  construed  to  be  a  renunciation  of  her 
distributive  share.  In  the  event  that  the 
wife  shall  be  insane  or  incompetent,  or  ab- 
sent from  the  state,  an  election  shall  be 
made  for  her  by  a  general  guardian,  if  she 
have  one.  or  by  a  special  guardian  for  the 
purpose,  appointed  by  the  court." 

It  is  stipulated  that  one  C.  F.  Osgood 
died  on  May  2,  1916,  and  that  he  left  a 
last  will  and  testament  in  which  one  F.  C. 
Osgood  was  named  as  executor;  that  the 
deceased  left  surviving  him,  as  his  heirs, 
legatees,  and  devisees,  his  widow,  Tilla 
Dale  Osgood,  and  one  daughter,  a  minor, 
Alice  Dale  Osgood;  that  the  deceased  left 
both  real  and  personal  property  within  this 
state,  and  that  such  last  will  was  dulv  ad- 
mitted  to  probate  in  Weber  county,  Utah, 
and  that  said  F.  C.  Osgood  was  duly  ap- 
pointed executor  of  said  will;  that  an  in- 
ventory and  appraisement  of  said  estate 
was  duly  made  and  filed  which  showed  the 
value  of  said  real  estate  to  be  $60,283,  and 
the  personal  property  to  be  of  the  value  of 
$144,191.24;  that  said  will  contained  the 
following  provision:  "Subject  to  the  above- 
mentioned  charges  against  my  estate,  I 
give,  devise,  and  bequeath  to  my  brother, 
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F.  C.  Osgood,  dentist,  of  Ogden  City,  Utah. 
as   trustee,   all   my   estate,   of  whatsoever 
kind  and   wheresoever  situated,  owned  by 
me  at  the  time  of  my  death,  in  trust,  ho* 
ever,  to  and  for  the  use  and  benefit  of  mV 
daughter,   Alice  Dale   Osgood,   if   she  sur- 
vive me,  otherwise  to  and  for  the  use  and 
benefit  of  my  heirs  at  law,  exclusive  of  my 
wife,  Tilla  Dale  Osgood,  for  whom  I  have 
made  other  provision  herein,  subject,  how- 
ever, to  the  following  provisions  and  con- 
ditions:     Out  of  the  income  arising  from 
my  estate,  if  sufficient,  otherwise  from  the 
principal  of  my  estate,  I  direct  said  trus- 
tee   (a)    to  make  suitable  and  proper  pro- 
vision  for  the  support,   care,  and  mainte- 
nance of  my  wife,  Tilla  Dale  Osgood,  if  she 
survive  me,  and  in  addition  thereto  to  pay 
to  her  monthly,  or  at  such  other  times  as 
he  may  think  proper,  a  sum  of  money,  the 
amount  of  which  I  leave  to  his  discretion, 
but    not    exceeding    the    sum    of    $100  per 
month,   for   and    during  her   lifetime,  and 
upon  her  death  to  pay  the  reasonable  ex- 
penses of  her  last  sickness  and  burial;  pro- 
vided, however,  that  this  provision  for  my 
wife  shall  be  in  lieu  of,  and  not  in  addi- 
tion to,  her  statutory  interest  in  my  estate 
granted  bv  §  2826  of  the  Compiled  Laws  of 
Utah  1907." 

It  is  further  stipulated  that  at  the  time 
the  deceased  departed  this  life  his  said 
wife,  Tilla  Dale  Osgood,  was  an  incompe- 
tent person,  and  that  in  due  time  the 
Honorable  J.  A.  Howell,  an  attorney  at 
law,  was,  by  the  district  court  of  Weher 
county,  duly  appointed  guardian  of  her 
person  and  estate;  that  thereafter  said 
guardian  filed  a  petition  in  said  district 
court,  which  reads  as  follows: 

In  the  District    Court    of    Weber  County, 

Utah. 

In  the  Matter  of  the  Estate  of  Charles  F. 
Osgood,  Deceased — Petition. 

Now  comes  J.  A.  Howell,  the  duly  ap- 
pointed guardian  of  Tilla  Dale  Osgood,  in- 
competent, and  respectfully  shows  to  the 
court  that  his  ward  was  duly  adjudicated 
as  incompetent,  and  that  he  was  duly  ap- 
pointed as  the  guardian  of  the  person  and 
estate  of  said  incompetent  and  is  now  act- 
ing as  such.  That  under  the  will  of  the 
said  Charles  F.  Osgood,  deceased,  certain 
provisions  were  made  in  lieu  of  her  statu- 
tory right  to  inherit  from  said  deceased. 
That  certain  controversies  have  arisen  be- 
tween your  petitioner  and  the  executor  of 
said  estate  and  the  relatives  of  said  in- 
competent, and  they  have  mutually  agreed 
that  the  provisions  of  said  will  making  pro- 
vision for  said  incompetent  shall  be  con- 
strued to  amount  as  follows:     Said  exec*- 
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tor  dull  pay  to  your  petitioner,  beginning 
with  the  1st  day  of  October,  1016,  the  sum 
of  $1,000  cash  per  annum,  which  sum  shall 
he  payable    in    equal    sums   of   $500    semi- 
annually in   advance,   beginning  with   said 
last   above-mentioned    date,    and    shall    at 
once  pay  to   your   petitioner   the    sum   of 
$10,000  in  cash,   and  your  petitioner  also 
asks  for  an  order  that  the  executor  be  re- 
quired to  pay  the  expenses  of  Edna  Valeria 
Dale  in  coming  to  Ogden  and  participating 
in  said  settlement,  amounting  to  $54,  and 
to  pay  A.  G.  Horn,  the  attorney  who  acted 
for  her  and  for  this  petitioner,  a  reason- 
able attorney  fee.    It  being  understood  that 
said  payments  shall  be  the  absolute  prop- 
erty of   said    incompetent,   and    that    said 
property    shall    not   be    removed    from   the 
jurisdiction    of   this    court,    and   that    the 
same  shall  constitute  a  full  settlement  of 
all  claims  of  said  incompetent  against  said 
estate.    That  your  petitioner,  in  the  event 
wid  agreement  is  ratified,  shall  have  com- 
plete charge  and  control  of  said  incompe- 
tent and  is  to  care  and  provide  for  her  ex- 
clusively out    of    Baid    sums  above  stated, 
without    any    further    claims    being    made 
against  said  estate,  and  also  without  any 
supervision  concerning  the  same  by  the  ex- 
ecutor   of     said     will     of    said    deceased. 
Wherefore  petitioner  prays  that  said  agree- 
ment be  ratified  by  the  court,  and  that  the 
executor  be  ordered  and  reuired  to   carry 
the  same   into  effect,   and  that  petitioner 
have  such  other  and  further  relief  as  may 
he  just. 

It  is  further  stipulated  that,  after  a 
hearing  before  said  court  upon  said  peti- 
tion, such  court  made  and  entered  the  fol- 
lowing order: 

In  the    District   Court   of   Weber   County, 
State  of  Utah. 

In  the  Matter  of  the  Estate  of  C.  F.  Os- 
good, Deceased — Order. 

The  petition  of  J.  A.  Howell,  guardian  of 
Tilla  Dale  Osgood,  incompetent,  coming  on 
regularly  to  be  heard  this  day,  and  the  ex- 
ecutor of  the  above  estate  being  present  in 
person  and  by  counsel,  and  consenting  to 
this  order,  and  the  court  having  heard  the 
evidence,  and  being  duly  advised  in  the 
premises: 

It  is  therefore  ordered,  adjudged,  and 
decreed  that,  whereas  certain  provisions 
were  made  under  the  will  of  the  said 
Charles  F.  Osgood  for  his  surviving  widow, 
Tilla  Dale  Osgood,  incompetent,  and  said 
provisions  being  made  in  lieu  of  her  statu- 
tory right  to  inherit  from  said  deceased, 
and  controversies  having  arisen  between 
said  executor  and  the  guardian  and  rela- 
tives of  said  incompetent,  and  they  having 
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mutually  agreed  that  the  provisions  of  said 
will  providing  for  said  incompetent  shall 
be  construed  to  and  it  is  hereby  ordered 
that  the  same  shall  be  as  follows:  Said 
executor  shall  pay  to  J.  A.  Howell,  guar- 
dian of  the  person  and  estate  of  said  Tilla 
Dale  Osgood,  incompetent,  beginning  with 
October  1st,  1016,  the  sum  of  $1,000  in  cash 
per  annum,  payable  in  advance,  beginning 
with  October  1st,  1016,  and  on  or  before 
Baid  date  shall  likewise  pay  to  him  the 
sum  of  $10,000  in  cash,  and  shall  also  pay 
to  him  the  sum  of  $54  railroad  expenses 
expended  by  Edna  Valeria  Dale  in  coming 
to  Ogden  and  participating  in  said  settle- 
ment, to  be  by  him  paid  to  said  Edna 
Valeria  Dale,  and  shall  pay  to  A.  G.  Horn, 
her  attorney,  and  the  attorney  of  said 
guardian,  the  sum  of  $100,  and  said 
guardian  shall  also  pay  to  him  an  addi- 
tional $50,  which  shall  be  in  full  for  his 
services.  Said  payments  to  said  guardian 
shall  be  the  absolute  property  of  said  in- 
competent, but  said  $10,000  fund  shall  not 
be  removed  from  the  jurisdiction  of  this 
court,  and  the  same  shall  constitute  a  full 
settlement  of  all  claims  of  said  incompe- 
tent against  said  estate,  and  said  provi- 
sions shall  stand  and  be  in  lieu  of  the 
statutory  right  of  inheritance  by  said  in- 
competent, and  shall  be  treated  as  her  elec- 
tion to  take  under  the  will.  It  is  further 
ordered  that  the  said  J.  A.  Howell,  guardian 
as  aforesaid,  shall  have  complete  charge 
and  control  of  said  incompetent,  and  is  to 
care  and  provide  for  her  exclusively  out  of 
the  said  sums  hereinbefore  paid  to  him,  and 
no  further  claim  shall  be  made  against 
said  estate  for  such  care,  and  the  estate 
and  the  executor  thereof  are  hereby  re- 
leased from  further  supervision  concerning 
the  person  and  estate  of  said  incompetent 
from  and  after  the  payment  of  said  sums 
aforesaid.  Done  in  open  court  September 
15th,  1016. 

It  is  further  stipulated  that  the  execu- 
tor complied  with  said  order  or  judgment 
and  paid  to  the  guardian  aforesaid  said 
sum  of  $10,000,  and  the  other  amounts 
mentioned  in  said  order;  that  thereafter 
said  executor  filed  his  petition  in  said  dis- 
trict court,  in  which  he  asked  said  court 
to  determine  and  fix  the  amount  of  the  in- 
heritance tax  due  to  the  state  from  said 
estate,  and  the  court,  after  a  hearing  on 
said  petition,  determined  the  amount  of 
the  inheritance  tax  due  from  said  estate  to 
the  state  of  Utah  to  be  the  sum  of 
$4,560.23;  that  after  said  order  was  en- 
tered, upon  applications  duly  made  by  both 
said  executor  and  the  state,  a  rehearing 
was  granted  by  said  court  upon  said  peti- 
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tion,  and  the  court,  after  such,  rehearing, 
made  the  following  findings: 

The  court  finds  that  the  value 
of  the  real  estate  appraised 
by  the  inheritance  tax  ap- 


praisers  was 

$60,283  00 

That  the  value  of  the  personal 

estate,  as  appraised  by  the 

inheritance    tax    appraisers, 

144,191  24 

Making    the    total    appraised 

$204,474  24 

From  which  the  following  de- 

ductions should  be  made: 

Amount  exempted  by  law. . . . 

$10,000  00 

Debts  of  the  estate,   allowed, 

approved,  and  paid  by  exec- 

77,646  75 

461  75 

2,786  35 
2,194  74 

Statutory  fees  of  executor. . . . 

$93,089  59 
Net     value     of     estate     upon 
which    the    tax    should    be 
computed $111,384  65 


Upon  $15,000  of  which  the  tax 

should  be  computed  at  the 

rate  of  3  per  cent,  making.  $450  00 

And  upon  the  remainder,  $96,- 

384.65,    the    tax    should    be 

computed    at    5    per    cent, 

making 4,819  23 


Total. 


$5,269  23 


Pursuant  to  such  findings  the  court  en- 
tered the  following  order  or  judgment: 
"It  is  therefore  ordered  that  the  said  ex- 
ecutor pay  to  the  treasurer  of  the  state 
of  Utah,  as  and  for  the  inheritance  tax  due 
from  said  estate,  said  sum  of  $5,269.23,  and 
that  this  order  be  entered  in  lieu  of  the 
former  order  of  this  court  ascertaining  and 
fixing  the  inheritance  tax,  which  former 
order  of  the  court  is  herebv  vacated." 

It  is  further  stipulated  that  said  court, 
in  determining  the  amount  of  such  tax,  re- 
fused to  deduct  one  third  of  the  value  of 
the  real  estate,  and  computed  the  tax  upon 
the  entire  value  of  the  real  estate  of  which 
the  decedent  died  possessed.  The  stipula- 
tion of  facts  closes  as  follows:  "It  is 
agreed  and  stipulated  between  counsel  that 
the  foregoing  contains  all  of  the  facts 
necessary  for  a  determination  of  the  ques- 
tion involved  in  this  appeal,  and  shall  con- 
stitute and  be  in  lieu  of  any  other  or  ad- 
ditional record,  and  that  the  clerk  of  the 
district  court  may  certify  this  stipulation 
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v  as  and  for  the   record  on  appeal  in  said 
matter/' 

The  executor,  hereinafter  called  appel- 
lant, contends  that  the  district  court  erred 
in  not  deducting  one  third  of  the  value  of 
the  leal  estate  of  which  the  decedent  died 
possessed,  in  computing  the  inheritance 
tax,  and  that  to  that  extent  the  tax  im- 
posed by  the  court  is  excessive.  Appel- 
lant's counsel,  with  much  earnestness,  argues 
that  inasmuch  as  this  court  has  held  in 
Re  Bullen,  47  Utah,  96,  L.R.A.1916C,  670, 
151  Pac.  533,  that  the  one  third  interest 
of  the  widow  in  her  husband's  real  prop- 
erty is  exempt  from  the  inheritance  tax 
imposed  by  §  1220x,  therefore  the  statu- 
tory interest  of  the  widow  is  exempt,  re- 
gardless of  whether  she  takes  under  the 
statute  or  under  her  husband's  will.  The 
only  question,  however,  that  was  involved 
in  Re  Bullen  was  that  in  case  the  widow 
elected  to  take  one  third  in  value  of  the 
real  estate  of  which  her  husband  died  pos- 
sessed, as  provided  in  §  2826,  supra,  then 
her  one  third  interest  was  not  subject  to 
the  inheritance  tax  imposed  by  §  1220x. 
The  question  whether  any  part  of  the  hus- 
band's estate,  except  the  special  exemp- 
tions provided  for  in  said  section,  is  exempt 
where  the  widow  takes  under  her  husband's 
will,  was  not  before  this  court  in  that  case, 
and  could  not  be  and  hence  was  not  de- 
cided. The  decision  in  that  case  is  based 
entirely  upon  the  conclusion  that,  where 
the  widow  takes  one  third  in  value  of  her 
husband's  real  property  under  §  2826,  she 
does  not  take  as  his  heir,  and  hence  her 
interest  is  not  subject  to  the  inheritance 
tax.  That  conclusion  is  based  upon  the 
fact  that,  under  our  statute,  the  husband 
cannot  deprive  his  wife  of  her  statutory 
interest,  without  her  consent,  if  she  sur- 
vive him. 

In  case,  however,  the  husband  makes  pro- 
vision in  his  will  for  his  wife,  she  may 
then  waive  or  surrender  her  rights  under 
§  2826,  and  take  under  her  husband's  will. 
That  she  may  do  that  is  just  as  clear  from 
§  2827,  which  we  have  quoted  in  full,  as 
it  is  clear  from  §  2826,  that  she  is  entitled 
to  one  third  of  the  value  of  her  husband's 
real  property,  regardless  of  any  provision 
he  may  make  for  her  in  his  will.  If,  how- 
ever, the  husband  makes  provision  in  his 
will  for  his  widow,  and  she  elects  to  waive 
or  to  relinquish  her  right  under  §  2S26, 
supra,  and  elects  to  take  under  the  will, 
she  then  assumes  precisely  the  same  rela- 
tion to  the  husband's  estate  as  any  other 
legatee  or  devisee  under  the  will.  In  that 
event,  she  relinquishes  the  right  given  to 
her  by  §  2826  just  as  effectually  as  though 
she  had  conveyed  such  right  by  deed,  either 
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before  or  after  the  death  of  her  husband. 
Such  is  clearly  the  purport  and  effect  of 
If  2826  and  2827,  when  read  and  construed 
together,  as  they  must  be.    In  case,  there- 
fore, the  widow  elects  to  take  under   her 
husband's  will,  as  provided  by  |  2827,  she, 
of  necessity,  relinquishes  her  right  to  take 
under  §  2826,  and  thus  whatever  share  she 
receives   from  her   husband's   estate   under 
the  will  passes  to  her  by  such  will,  and  not 
otherwise.    In  such  event,  the  amount  that 
she  receives   from    her    husband's    estate, 
whatever  it  may  be,  may  not  be  deducted 
from  her  husband's  estate  in  computing  the 
inheritance    tax.     Section    1220x    provides 
that  "all  property,     .     .     .     whether  tan- 
gible  or    intangible,    which   shall   pass   by 
will   or    by   the    Statutes    of    Inheritance, 
.    .     .     shall  be  subject  to  the  following 
tax."    As  we  have  seen,  it  is  stipulated  in 
this  case,  and  properly  so,  that  the  widow 
is  a  legatee  under  the  will.    In  the  original 
decree  the   amount   the   widow   should   re- 
ceive under  the  will  is  fixed.     That  decree 
was  complied  with  and  not  appealed  from. 
In  the   decree   it   is   expressly   found   that 
the  amount  allowed  under  the  will  is   in 
lieu  of  the   statutory  right  of  the  widow, 
and  "shall   be   treated   as  her   election   to 
take    under    the    will."     That    finding   has 
never  been  assailed,  and  could  not  well  be, 
and  hence  it  stands  unaffected.     It  is  per- 
tinent,   therefore,    to    ask,    Is    there,    can 
there,  be  any  doubt  that  in  this  case  the 
right  of  the  widow  to  take  one  third  in 
value  of  the  real  property  of  her  husband 
was   intentionally   relinquished   or    surren- 
dered?     If  that  be   so,  it  necessarily  fol- 
lows, as  night  follows  day,  that  what  she 
received  from  her  husband's  estate  passed 
to  her  by  will. 

There   is   still   another   reason,  however, 
why  she   must   be   deemed   to   have   taken 
under  the  will.     It  is  this:      If  she  had 
taken  under  |  2826,  she  would  have  been 
entitled  to  one  third  of  the  value  of  all  of 
the  real  property  of  which  her  husband  at 
any  time  during  the  marriage  relation  was 
possessed.    The  value  of  the  real  estate  in 
which  the  widow  had  a  right  to  share  is 
conceded  to  be  $60,283,  one  third  of  which, 
therefore,  would  be  $20,094.33.     Under  the 
will,  however,  she  was  awarded  the  sum  of 
$1,000  annually,  to  be  paid  in  cash  in  in- 
stalments of  $500,  twice  each  year.    In  ad- 
dition thereto  she  was  also  awarded  a  gross 
sum  of  $10,000.     The  foregoing  provisions 
may   or   may   not   be   less   than   what   the 
widow  would  have  received  had  she  taken 
one  third  of  the  value  of  the  real  estate. 
If  she  continues  to  live  a  considerable  num- 
ber  of  years,  she  may  receive  more  under 
the  will  than  she  would  have  received  had 
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she  exercised  her  statutory  right;  but,  if 
she  should  die  soon,  what  she  receives 
under  the  will  will  be  less.  That  is,  how- 
ever, referred  to  only  to  show  that  the 
widow,  in  fact,  took  under  the  will,  and 
that  the  election  made  for  her  by  her 
guardian  may  be  an  advantage  to  her.  Is 
it  not  manifest,  therefore,  that  the  whole 
estate  in  question  here  did  "pass  by  will?" 
If  that  be  so,  then  the  state  is  unequiv- 
ocally entitled  to  the  inheritance  tax  pro- 
vided by  §  1220x,  and  as  found  by  the  court 
in  the  findings  we  have  set  forth  in  full. 
The  legislature  which  passed  the  statute 
made  no  exceptions,  and  if  that  body  makes 
no  exceptions  the  courts  can  make  none. 

While  we  are  aware  of  and  approve  the 
general  rule,  that  a  law  which  imposes  a 
tax  of  any  kind  or  character  cannot  be  ex- 
tended by  construction  beyond  the  literal 
terms  of  the  statute,  yet  we  also  recognize 
the  rule  that  where,  as  here,  all  property 
which  passes  by  will  is  within  the  express 
terms  of  the  statute,  then  the  burden 
should  fall  upon  the  person  who  claims  an 
exemption  under  the  statute,  to  establish 
that  fact.  Re  Hickock,  78  Vt.  259,  62  Atl. 
724,  6  Ann.  Cas.  578.  At  all  events,  the 
inheritance  statute  of  this  state  should 
receive  a  fair  and  reasonable  construction, 
both  in  favor  of  the  state  and  against  it. 

Counsel  for  appellant,  however,  contend 
that,  in  view  that  we  have  held  that  the 
husband  cannot  deprive  his  widow  of  the 
one  third  interest  in  his  real  estate,  the  in- 
terest, under  §  2826,  is  not  a  part  of  his 
estate,  and  therefore  we  should  hold  that, 
although  the  husband  may  have  made  pro- 
vision in  his  will  for  his  widow,  and  she 
may  have  elected  to  take  under  the  will, 
nevertheless  one  third  part  of  the  hus- 
band's estate  is  not  subject  to  the  inher- 
itance tax.  To  reach  such  a  conclusion, 
however,  requires  us  to  read  something  into 
the  statute  which  is  not  there,  either  in 
terms  or  by  necessary  implication.  In 
New  York  a  statute  which  in  legal  effect, 
is  precisely  like  §  1220x,  has  been  in  force 
at  least  since  1896.  1  New  York  Laws, 
1896,  chap.  908,  art.  10,  §  220.  The  only 
difference  between  the  New  York  statute 
and  our  own,  in  so  far  as  the  question  here 
involved  is  concerned,  is  that  in  our  statute 
the  tax  imposed  is  denominated  an  inher- 
itance tax,  while  in  New  York  it  is  called  a 
transfer  tax.  In  our  statute  the  language 
used  is  all  property  which  "shall  pass  by 
will,"  while  in  the  New  York  statute  the 
language  is  all  property  where  the  "trans- 
fer is  by  will."  While  there  is  a  slight 
difference  in  phraseology,  there  is  none  in 
legal  effect.  The  New  York  statute  has 
been  before  the  New  York  supreme  court 
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at  different  times,  and  has  been  construed 
and   applied   in   the   following   cases:      Re 
Riemann,  42  Misc.  648,  87  N.  Y.  Supp.  731; 
Re   Stuyvesant,    72   Misc.   295,    131    N.   Y. 
Supp.    197;    Re   Barbey    (Sur.)    114  N.   Y. 
Supp.  725;  Re  Martinez    (Sur.)    160  N.  Y. 
Supp.  1121.    The  cases  of  Gould,  156  N.  Y. 
423,  51  N.  E.  287,  and  Re  Rogers,  71  App. 
Div.  461,  75  N.  Y.  Supp.  835,  affirmed  in 
172  N.  Y.  617,  64  X.  E.  1125,  are,  in  prin- 
ciple, not    distinguishable    from    the    fore- 
going cases,   yet   the   latter  cases  do  not, 
like   the   former   ones,   directly   pass   upon 
the    precise   question    involved   here.      The 
case  of  Small's  Estate,  151   Pa.  1,  25  Atl.  23, 
28,  is  also  in  point.    In  Re  Riemann,  supra, 
the  identical  questions  which  are  raised  by 
appellant's  counsel   in  this   case  are   thor- 
oughly  considered,    and   a   conclusion   con- 
trary to  their  contention  is  there  arrived 
at.     In  view  that  the  opinion  in  that  case 
so   clearly    states   the   legal    questions    in- 
volved here,  we  take  the   liberty  of  quot- 
ing  somewhat    copiously    therefrom.       The 
court  said:      "This  is  an  appeal  from  the 
decree  assessing  the  tax  under  the  Transfer 
Tax  Law    [Laws   1896,  p.   795,   chap.   908] 
upon  a  legacy  given  under  the  will  of  said 
deceased  to  his   widow    Mary    E.  Riemann, 
and   from  that   portion   of   the   order   and 
determination     made     by     the     surrogate 
herein,  fixing,  assessing,    and    determining 
the  transfer  tax  upon  the  property  trans- 
ferred to  the  appellant  under  and  by  virtue 
of  the  provisions  of  the  will  of  said  dece- 
dent,  and    brings   up   for   review   the   sole 
question  as  to  whether  a  legacy  made   in 
lieu    of    dower    is    a    taxable    transfer.     A 
dower   right  is  an   interest  in   real  estate 
not  subject  to  a  tax   or  to  the  testator's 
disposition,  and  is   therefore  not  a  trans- 
fer tax  of  or  a  succession  to  property  of  her 
husband.      It  is  property  which  exists   in- 
choately  during  her  husband's  lifetime,  and 
passes  to  the  widow  regardless  of  the  laws 
governing  the  disposition  of  the  property 
of  a  decedent  by  will  or  under  the  laws  ap- 
plicable to  intestacy.      It  is  therefore  ar- 
gued that   to   assess   and   tax   against  her 
the  property  accepted  by  the  widow  from 
her  husband  in  his  will   in   lieu  of  dower 
would,  in  effect,  be  taxing  her  dower  as  a 
taxable  transfer.     It  is  further  urged  that 
the  testamentary  provisions  made  for  the 
benefit  of  the  appellant,  having  been  made 
and  accepted  for  and  in  consideration  of  the 
relinquishment  of  the  appellant's  dower  in 
the  lands  of  which  her  husband  died  seised, 
should  be  the  subject   of  taxation,  not  in 
her  hands,   but  in  the  hands  of  those  re- 
ceiving the  lands,  at  least  to  the  extent  of 
the  value  of  the  appellant's  dower  in  the 
lands  at  the  time  of  her  husband's  death; 
and  that   the   provisions   accepted  by  her 
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must   be   regarded  as  a  consideration  for 
the  sale  by  her  of  her  dower  rights;  and 
the  immediate  effect  of  the  testator's  action 
in  making  this  provision  conditional  upon 
their  acceptance  in  lieu  of  the  appellant's 
dower  would  be  in  case  of  her  acceptance 
of    the    provisions    forthwith    to    free   the 
lands  from  her  dower;  that  to  the  extent 
of  the  value  of  her  dower  in  her  husband's 
land  the  widow  has,  by  the  acceptance  of 
the  testamentary  provisions  made  for  her 
benefit,    merely    received    her   dower   in   a 
gross  sum,  and  to  that  extent  not  she,  but 
those  getting  the  lands,  have  succeeded  to 
the   property    of    the    decedent. 
In  Re  Gould,  156  N.  Y.  423,  51  N.  E.  287, 
the  principle  is  broadly  stated,  viz.:      'It 
matters  not  what  the  motive  of  the  trans- 
fer by  will  may  be,  whether  to  pay  a  debt, 
discharge  some  moral  obligation,  or  benefit 
a  relative  for  whom  the  testator  entertains 
a  strong  affection,  if  the  devise  or  bequest 
be   accepted  by  the  beneficiary,  the  trans- 
fer is  made  by  will,  and  the  state,  by  the 
statute   in   question,   makes   a   tax  to  im- 
pinge upon  that  performance.'     This  case 
must,  therefore,  be  authority  that  the  ap- 
pellant  could   have   refused  to   accept  the 
legacy  given  to  her  in  lieu  of  dower  under 
the  will,    in    which    event,    whatever   the 
value  of  dower  may  have  been,  it  could  not 
have  been  taxable  under  the  Transfer  Tax 
Act,  since  it   would  not  be  a  transfer  by 
will;   but  the    moment    the    appellant  ac- 
cepted the  provision  under  the  will  in  lieu 
of  her  dower,  a  tax  under  and  by  virtue 
of  the  Transfer  Tax   Act  immediately  at- 
tached upon  that  performance,  and  by  her 
acceptance  of  the  legacy  for  her  dower  she 
released   all    claim   to   her   dower   and   to 
every  right  which  she  would  have  under  the 
same." 

The  other  cases  cited  above  are  to  the 
same  effect,  and  therefore  we  shall  not  re- 
fer to  them  further. 

The  only  case  that  is  cited  in  which  ap- 
pellant's contentions  are  sustained  is  the 
case  of  Re  Sanford,  91  Neb.  752,  45  L.R.A. 
(N.S.)  236,  137  N.  W.  864.  In  that  case 
the  supreme  court  of  Nebraska,  by  a  divided 
court,  arrived  at  the  conclusion  that  the 
widow's  interest  in  her  husband's,  estate, 
is  exempt,  regardless  of  whether  Bhe  takes 
under  the  will  or  under  the  statute.  The 
Nebraska  statute  is  in  effect  like  ours.  In 
a  former  decision  in  the  same  case,  re- 
ported in  90  Neb.  410,  46  L.R.A.(N.S.)  228, 
133  N.  W.  870,  the  court  had  arrived  at  a 
different  conclusion.  Mr.  Justice  Fawcett, 
however,  dissented  from  the  conclusion 
reached  by  the  majority,  and,  on  rehear- 
ing, his  views  were  in  part  adopted  by  four 
out  of  the  six  justices  who  sat  in  the  case, 
the  chief  justice  not  sitting.    The  writer  is 
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unable  to  assent  to  the  conclusion  reached 
on  rehearing  in  the  Nebraska  case,  not  only 
because  in  his  opinion  the  reasoning,  what 
little  there  is,  is  unsound,  but  for  the  fur- 
ther reason  that,  in  order  to  arrive  at  such 
a  conclusion,  something  must  be  read  into 
the  statute  which  is  not  there.    In  the  ma- 
jority opinion  in  the  Nebraska  case  it  is, 
however,  insisted   that  the    weight   of   au- 
thority    supports     the     conclusion     there 
reached.    The  writer  of  that  opinion,  upon 
that  subject,  says:     "It  was  contended  on 
the  argument     .     .     .     that  the  recently 
adjudicated  cases  hold  that  notwithstand- 
ing the  -fact  that  the  widow    .    .    .    takes 
under  the  will  and  thus  relinquishes  dower, 
the  value  of  her  dower  interest    ...     is 
not  chargeable   with   an   inheritance   tax; 
in  other  words,  the  value  of  her  dower  in- 
terest  should    be   deducted    from    the    ap- 
praised value  of  the  estate." 

The  justice  then  proceeds:  "It  would 
seem,  from  a  review  of  the  cases  decided 
since  our  opinion  was  adopted,  that  such 
is  the  weight  of  authority." 

Although  the  cases  cited  from  the  New 
York    supreme    court,    except   the  one  re- 
ported in   160  N.  Y.    1121,  were   then  de- 
cided, yet  not  one  of  them  is  referred  to  in 
either  the  opinion  on  rehearing  or  in  Mr. 
Justice  Fawcett's  dissenting  opinion  when 
the  case  was  first  decided.     Moreover,  not- 
withstanding   the    foregoing    statement    of 
the    justice     who    wrote     the     prevailing 
opinion   on   rehearing,  that  the  conclusion 
reached  on  rehearing  is  in  acordance  with 
the  weight  of  authority,  he  has  not  cited 
a  single   case   which   supports   the   conclu- 
sion.    Neither  have  counsel  for  appellant 
nor  counsel  for  the  state    (although  both 
counsel  have    filed    briefs    in    which  most 
commendable   diligence   is  manifested,   and 
which  have  graatly  assisted  us)   been  able 
to  find  any  case  which   supports  the   Ne- 
braska case,  although  the  attorney  general 
has  cited  cases  to  the  contrary.     Nor  has 
the  writer,  after  making  a  very  diligent  in- 
dependent  search,   been   able   to  find   any 
case  which  sustains  the  doctrine  announced 
by  the  four  justices  of  the  supreme  court 
of  Nebraska.     In  the  dissenting  opinion  of 
Mr.  Justice  Fawcett,  which  is  found  in  90 
Neb.  424,  45  L.R.A.(N.S.)   228,  133  N.  W. 
870,   cases   are   cited   which   announce   the 
doctrine    laid   down    by    this    court    in   Re 
Bullen,   which   doctrine  we  still   think   is 
«ound,  both  upon  principle  and  authority, 
and  is  hereby  aflfirmed.     Mr.  Justice  Faw- 
<*tt     quotes    from    the    headnote    in    Re 
VVeiler   (Sup.)    122  N.  Y.  Supp.  608,  where 
it  is  said:      "A    widow's    dower    estate  in 
lands  of  her  deceased  husband,  which  be- 
came vested  on  her  marriage  and  consum- 
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mate  on  the  death  of  her  husband,  inde- 
pendent of  the  husband's  will,  and  not  by 
virtue  thereof,  was  not  subject  to  trans- 
fer tax." 

The  same  principle  is  stated  in  Re 
Green,  68  Misc.  1,  124  N.  Y.  Supp.  863. 

No  other  New  York  case  is  referred  to 
by  Mr.  Justice  Fawcett,  except  an  old 
case  reported  in  Isenhart  v.  Brown,  1  Edw. 
Ch.  411,  in  which  the  question  under  con- 
sideration by  the  Nebraska  supreme  court 
was  not  even  remotelv  involved. 

The    Nebraska    supreme   court   evidently 
failed  to  find  the  New  York  cases  we  have 
cited  above,   since  no  mention  is  made  of 
any  of  them,   although,  as   we  have   seen, 
all  but  one  were  then    decided  and  acces- 
sible.     In   all   of  the  -New  York  cases   we 
have  cited,  the  question  involved  here  was 
either    directly    or    indirectly    passed    on, 
while  in  none  cited  by  the  supreme  court 
of  Nebraska    was    the    question  presented 
here    discussed,   much   less    decided.       The 
New  York  cases  we  have  referred  to  in  our 
judgment  are  sound  in  reason  and  right  in 
principle,  and  withal  conform  to  every  rule 
of  sound  construction.    The  New  York  cases 
which  we  have  cited  in  support  of  the  con- 
clusions here-reached  should  receive  special 
weight,  for  the  reason  that  the  New  York 
Inheritance  Statute  is  practically  the  same 
as  ours,  and  because  the  decisions  of  the 
New  York  supreme  court  are  in  strict  har- 
mony with  the  doctrine  laid  down  by  this 
court   in   Re   Bullen,   47   Utah,   96,   L.R.A. 
1916C,  670,  151  Pac.  533.    Notwithstanding 
that  doctrine,  however,  that  court  has  held 
that,  when  the  widow  takes  under  the  hus- 
band's will,  the  whole  estate  is  subject  to 
the    inheritance    tax,    without    any   deduc- 
tions except  those  specifically  provided  for 
in  the  statute.    To  the  mind  of  the  writer, 
no   other   conclusion    is   permissible   under 
the  present   wording   of   our   statute.      If 
any  change  is  to  be  made  in  the  statute, 
it  should  be  made  by  the  legislature  and 
not  by  this  court    It  would  seem,  however, 
that   the  legislature   is   satisfied   with  the 
construction  this  court  placed  on  §   1220x 
in  Re  Bullen,  since  the  statute  has  since 
been  amended  in  some  particulars,  but,  in 
that   respect,  is  left  just  as  it  was  when 
that    case   was   decided.      See   chapter   87, 
Laws    (Utah)    1917,   p.   250. 

In  our  opinion  the  judgment  of  the  dis- 
trict court  is  clearly  right,  and  therefore 
it  is  affirmed;  costs  to  be  paid  out  of  the 
funds  of  the  estate. 

McCarty,  Corfman,  and  Thurman,  JJ., 

concur. 

Gideon,  J.,  being  disqualified,  did  not 
participate  in  the  hearing  of  this  "ase. 
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PETER  DAVIDSON 

v. 

CHINESE  REPUBLIC  RESTAURANT 
COMPANY,  Plff.  in  Err. 

(—  Mich.  — ,  167  N.  W.  967.) 

Master  and  servant  —  assault  on  guest 
in  restaurant  —  liability. 

1.  The  keeper  of  a  restaurant  does  not 
owe  an  innkeeper's  duty  to  a  guest,  and  is 
therefore  not  liable  for  an  assault  by  his 
waiter  upon  a  guest,  either  unprovoked  or 
in  a  personal  altercation  between  them. 
For  other  cases,  see  Master  and  Servant, 

III.  a,  2,  in  Dig.  1-52  N.  8. 

Appeal  —  erroneous  remark  of  counsel. 

2.  A  statement  by  counsel  in  an  action  to 
hold  the  keeper  of  a  restaurant  liable  for 
assault  on  a  guest  by  his  servant,  that  the 
servant  is  a  professional  bouncer  as  the  evi- 
dence will  show,  is  not  reversible  error  al- 
though not  sustained  by  the  evidence,  if  the 
jury  is  properly  cautioned  and  the  remark 
was  made  in  good  faith. 

For  other  cases,  see  Appeal  and  Error,  VII, 
m,  5,  in  Dig,  1-52  N.  8. 

(June  3,  1918.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  an  alleged  assault  by  defend- 
ant's servant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Millis,  Griffin,  Seely,  A  Street- 
er,  for  plaintiff  in  error: 

Defendant  was  not  liable  to  plaintiff  for 
the  act  of  his  servant. 

Ducre  v.  Sparrow-Kroll  Lumber  Co.  168 
Mich.  49,  47  L.R.A.(N.S-)  959,  133  N.  W. 
938,  2  N.  C.  C.  A.  596;  Moore  v.  Sanborne, 
2  Mich.  530,  59  Am.  Dec.  209;  Rahmel  v. 
Lehndorff,  142  Cal.  681,  65  L.R.A.  88,  100 
Am.  St.  Rep.  154,  76  Pac.  659,  16  Am.  Neg. 
Rep.  7;  Cooley,  Torts,  635  et  seq.;  Little 
Miami  R.  Co.  v.  Wetmore,  19  Ohio  St.  110, 
2  Am.  Rep.  373. 

Messrs.  Wilkinson,  Routler,  &  Hink- 
ley,  for  defendant  in  error. 

Ostrander,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

If  the  testimony  of  the  plaintiff  is  be- 
lieved, he  was  wantonly  and  brutally  as- 
saulted and  beaten  by  the  head  waiter  of 
the  defendant,  with  an  instrument  sus- 
pected to  have  been  a  "billy,"  rather  than 

Note.  —  As  to  liability  of  innkeeper  or 
restaurant  keeper  for  assault  by  his  servant 
upon  a  patron,  see  annotation  following  this 
case,  post,  708,  and  references  therein  to 
annotations  on  related  questions. 
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described  and  known  to  have  been  one, 
while  leaving  the  restaurant  where,  vita 
his  wife  and  some  friends,  he  had  been 
served  with  refreshments.  The  bill  had 
been  paid  not  by  plaintiff,  but  by  a  com- 
panion, and  nothing  remained  to  be  done 
but  to  leave,  and  plaintiff  and  his  party 
were  leaving.  No  one  else  connected  with 
the  restaurant,  apparently,  advised,  insti- 
gated, or  approved  of  the  conduct  of  the 
head  waiter,  whose  action  was  unexpected, 
unprovoked,  and  wholly  indefensible,  and  bo 
sudden  that  there  was  no  opportunity  for 
anyone  else  to  interfere.  A  peremptory  in- 
struction was  asked  for  by  defendant  when 
plaintiff  rested  his  case,  and  was  refused. 

If  defendant's  testimony  is  believed, 
plaintiff  misbehaved  himself  in  a  room  in 
which  were  patrons  of  the  restaurant, 
ladies  among  them,  talked  boisterously, 
used  profane  language,  and,  being  requested 
to  leave  the  place,  was  taking  his  leave, 
accompanied  to  the  door,  a  very  short  dis- 
tance, by  the  head  waiter,  whom,  without 
provocation,  he  struck  in  the  face,  who  re- 
taliated by  striking  him  with  a  piece  of 
wood  used  to  fasten  back  the  entrance  door. 

The  declaration,  which  contains  a  single 
count,  presents  no  tender  of  an  issue  upon 
the  theory  that  defendant  employed  im- 
proper or  vicious  servants,  and  does  not 
suggest  that  too  much  force  was  used  in 
ejecting  plaintiff  from  the  restaurant.  The 
testimony  presents  no  issue  upon  either 
subject.  Although  the  notice  given  with  the 
plea  sets  out  as  a  possible  defense  that 
plaintiff  misbehaved,  requiring  his  removal, 
no  one  claims  that  he  was  being  forcibly 
ejected  when  the  alleged  assault  occurred. 
The  jury  assessed  plaintiff's  damages  at 
$930,  and  judgment  was  entered  on  the 
verdict  A  new  trial  and  a  judgment  son 
obstante  were  refused.  • 

In  forty-two  assignments  of  error,  fif- 
teen of  which  are  based  upon  the  refusal 
of  the  court  to  charge  the  jury  as  re- 
quested, the  defendant  complains  of  the 
action  and  rulings  of  the  trial  court,  the 
most  important  question  being  whether  the 
court  rightly  advised  the  jury  how  to  de- 
termine whether  the  proprietor  of  the  res- 
taurant was  responsible  for  the  conse- 
quences of  the  act  of  the  waiter.  Errors 
are  assigned  also  upon  rulings  admitting 
and  rejecting  testimony,  and  upon  alleged 
prejudicial  remarks  of  counsel  in  the  pres- 
ence of  the  jury. 

Defendant  says  the  plaintiff,  when  he 
rested,  had  made  a  case  on  all  fours  with 
the  case  of  plaintiff  in  Ducre  v.  Sparrow- 
Kroll  Lumber  Co.  168  Mich.  49,  47  L.RA. 
(N.S.)  959,  133  N.  W.  938,  2  N.  C.  C.  A 
596,  and  that,  conforming  to  the  rule  of 
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tbit  case,  the  court  should  have  directed 
a  verdict  far  defendant.  Plaintiff  insists 
that  the  plaintiff  in  tkat  case  was  not 
upon  the  defendant's,  premises  by  invita- 
tion, s  fact  mentioned  in  the  opnion,  which 
feet  distinguishes  the  cases,  and  that,  in 
any  event,  the  relation  of  a  restaurant 
keeper  to  his  patrons  is  similar  to  that  of 
an  innkeeper  to  guests,  and  of  a  common 
carrier  to  passengers,  a  relation  which 
imposes  a  duty  to  protect  patrons  as  well 
as  the  duty  not  to  injure  them,  out  of 
which  relation  may  arise  liability  for  the 
acta  of  a  servant  who  wilfully  or  other- 
vise  injures  guests.  Upon  this  subject  the 
jury  was  advised  by  the  court  in  different 
portions  of  the  charge  as  follows: 

"There  is  another  matter  that  the  de- 
fendant urges.  The  defendant  says  that, 
if  this  assault  was  committed  in  the  man- 
ner complained  of  by  the  plaintiff,  never- 
theless no  recovery  could  be  had  against 
the  defendant,  because  the  defendant  could 
not  be  liable,  under  a  principle  of  law  that 
exists  that  one  would  be  responsible  only 
under  a  principle  known  as  respondeat  su- 
perior. If  Miller  was  acting  on  his  own 
account,  by  reason  of  any  malice  or  hatred 
or  anything  of  that  kind,  and  without  jus- 
tification made  an  assault  upon  the  plain- 
tiff, then  the  defendant  would  not  be  re- 
sponsible, because  that  would  be  something 
outside  of  the  scope  of  Miller's  employ- 
ment. Therefore,  gentlemen  of  the  jury, 
one  is  responsible  only  for  the  conduct  of 
one  whom  he  retains  or  hires  as  long  as 
that  conduct  is  in  and  about  the  employ- 
ment for  which  the  person  was  engaged. 

"I  charge  you,  gentlemen  of  the  jury, 
that  one  conducting  a  restaurant  as  de- 
fendant in  this  case,  In  which  he  depended 
upon  public  patronage,  thereby  invites  per- 
sons into  its  place  of  business  to  patron- 
ise it,  and  it  is  the  duty  of  a  restaurant 
keeper  and  his  servants  to  treat  those  who 
patronize  his  place  of  business  with  civil- 
ity, and  protect  them  from  unwarranted 
assault  by  the  employees  of  such  place. 
And  in  this  connection,  if  you  find,  while 
plaintiff  was  lawfully  in  the  restaurant  of 
the  defendant,  and  leaving  there,  and  be- 
fore he  could  get  out  of  the  door,  the  head 
waiter  assaulted  plaintiff  without  legal  jus- 
tification therefor,  and  the  manager  and 
the  cashier  of  the  defendant,  as  the  evi- 
dence shows,  was  present  and  used  no  ef- 
fort to  prevent  the  assault — "  The  rest 
I  will  leave  out. 

"I  charge  you  that  while  one  such  as 
the  plaintiff  in  this  case  enters  a  restaur- 
ant open  for  the  entertainment  of  the  pub- 
lie  the  defendant  is  hound  to  see  that  he  1b 


properly  protected,  both  in  entering  and 
leaving  the  said  public  place  of  entertain- 
ment, and  the  proprietor  is  bound  to  see 
that  he  is  properly  protected,  and  that  no 
assault  is  committed  on  his  person  by  any 
of  its  employees.  I  charge  you  that  the  de- 
fendant in  this  case,  being  the  operator  of 
a  restaurant,  the  plaintiff  was  in  the  de- 
fendant's restaurant  by  virtue  of  the  gen- 
eral invitation  which — I  think  I  have  said 
enough  on  that.    .    .    . 

"I  charge  you  that  it  is  the  law  of  this 
state  that  an  employer  is  not  liable  for 
wanton,  wilful,  and  intentional  assault 
committed  by  his  servants  -in  wanton  vio- 
lation of  the  law,  even  though  the  said 
agent  may  at  the  time  be  in  the  employ 
of  the  master  and  about  his  premises,  and* 
to  render  the  master  responsible,  the  in- 
jury must  arise  in  the  course  of  the  execu- 
tion of  some  service  lawful  in  itself,  but 
negligently  or  unskilfully  performed.  For 
a  wanton  violation  of  law  by  a  servant, 
although  occupied  about  the  business  of 
an  employer,  such  a  servant  is  alone  an- 
swerable. The  general  proposition  that  a 
person  shall  be  answerable  for  any  injuries 
which  arise  in  carrying  into  execution  that 
which  he  has  employed  another  to  do  seems 
to  be  too  large.  His  liability  depends  upon 
the  nature  of  the  employment,  the  occupa- 
tion of  a  person  employed,  and  the  control 
or  authority  of  the  employer  over  the  per- 
son employed  as  well  as  over  the  manner 
of  the  execution  of  the  employment,  and 
also  upon  the  occasion  and  nature  of  the 
injury. 

"I  charge  you  that  there  are  many  cases 
of  wilful  misconduct  for  which  an  em- 
ployer will  not  be  liable,  because  in  such 
cases  the  wrongdoer  may  be  regarded  as 
having  renounced  his  service  to  that  ex> 
tent.  I  further  charge  you  that,  if  the  ser- 
vant steps  aside  from  his  master's  business* 
for  however  short  a  time,  to  do  an  act  not 
connected  with  such  business,  the  relation 
of  master  and  servant  for  the  time  being 
is  suspended.  If  you. find  in  this  case  that 
Miller  wantonly,  wilfully,  and  intention- 
ally struck  Davidson  upon  the  head,  as  de- 
scribed by  said  Davidson,  he  would  not  be 
acting  within  the  scope  of  his  master's  au*. 
thqrity,  and  the  Chinese  Republic  Restaur-, 
ant  Company  would  not  be  liable." 

Counsel  for  appellee  say  they  have  "cited 
to  the  court  certain  cases  which,  are  on  all 
fours  with  the  case  at  bar,  and  others  in- 
volving assaults  where  the  facts  are  per- 
haps not  the  same,  but  the  rule  of  law 
therein  announced  is  no  different  than  that 
for  which  we  contend." 

The  cases  cited  have  been  examined.  In 
citing  them,  but  one,  namely,  Goodwin  v. 
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Greenwood,  16  Okla.  489,  85  Pac.  1115,  is 
said  to  be  on  all  fours  with  the  case  at  bar. 
The  opinion  in  that  case  lays  down  no  new 
doctrine,  but  applies  the  principles  stated 
by  this  court  in  Ducre  v.  Sparrow-Knoll 
Lumber  Co.,  and  in  other  cases.  Among 
other  things,  it  is  said:  "The  instructions 
as  a  whole  proceed  upon  the  theory  that  to 
fix  a  liability  upon  a  restaurant  keeper  be- 
cause of  an  assault  upon  a  patron  by  an 
employee,  the  employee  must  be  acting 
within  the  scope  of  his  employment,  and 
the  assault  must  be  found  to  be  unjustifi- 
able. We  are  not  able  to  distinguish  the 
liability  of  a  restaurant  keeper  from  that 
of  any  other  master  for  liability  for  the 
tortious  acts  of  his  servants,  committed 
within  the  real  or  apparent  scope  of  the 
duties  intrusted  to  him,  and,  to  the  extent 
that  Rahmel  v.  Lehndorf,  142  Cal.  681,  65 
L.R.A.  88,  100  Am.  St.  Rep.  154,  76  Pac. 
659,  16  Am.  Neg.  Rep.  7,  is  at  variance 
with  this  proposition,  we  do  not  agree  with 
that  case.  The  facts  in  that  case,  however, 
are  not  shown  to  be  analogous  to  the  facts 
in  'the  case  at  bar.  In  that  case  it  ap- 
peared from  the  only  statement  of  facts 
made  that  'the  plaintiff  was  a  guest  in  the 
defendant's  hotel  and,  while  seated  at  the 
dinner  table,  was  assaulted  and  beaten  by 
a  dining  room  waiter.'  There  is  nothing  In 
that  record  to  show  how  the  difficulty  arose 
or  what  the  provocation  for  the  assault 
was,  or  who  provoked  it,  and  the  court  in 
that  case  states  the  general  law  of  master 
and  servant  to  be  that  the  master  is  not 
liable  for  the  malicious  torts  of  the  ser- 
vant, committed  outside  the  scope  of  his 
employment." 

Appellee  cites  also  Clancy  v.  Barker,  71 
Neb.  83,  69  L.R.A.  642,  115  Am.  St.  Rep. 
659,  98  N.  W.  440,  103  N.  W.  446,  8  Ann. 
Cas.  682,  15  Am.  Neg.  Rep.  594,  18  Am. 
Neg.  Rep.  173,  a  case  in  which  it  was  held 
that  the  tortious  act  of  a  servant  of  a 
hotel  keeper,  injuring  a  guest,  constitutes 
a  breach  of  the  implied  contract  between 
the  guest  and  the  proprietor  of  the  hotel 
for  the  entertainment  of  the  guest,  citing 
some  cases  in  which,  it  is  said,  the  duties 
of  a  hotel  keeper  to  his  guests  are  regarded 
as  similar  to  the  common-law  obligation 
of  a  common  carrier  to  his  passengers.  One 
of  the  cases  cited  in  the  opinion  is  Rommel 
v.  Schambacher,  120  Pa.  579,  6  Am.  St. 
Rep.  732,  11  Atl.  779,  a  case  in  which  it 
appeared  that  plaintiff  entered  defendant's 
saloon,  became  intoxicated,  and,  while  in 
that  condition,  and  in  full  view  of  defend- 
ant, an  intoxicated  companion  attached  a 
piece  of  burning  paper  to  the  plaintiff's 
clothing,  resulting  in  severe  injury  to 
plaintiff.     In  Clancy  7.  Barker,  69  L.R.A. 
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653,  66  C.  C.  A.  469,  131  Fed.  161,  16  Am. 
Neg.  Rep.  664,  in  which  the  same  facts 
were  considered  as  were  before  the  court 
in  the  Nebraska  case,  an  opposed  conclu- 
sion is  reached,  in  an  application  of  the 
general  rule  of  the  master's  liability  for 
torts  of  his  servants.  In  Chase  v.  Knabel, 
46  Wash.  484,  12  L.R.A. (N.S.)  1156,  90 
Pac.  642,  it  was  held  that  the  proprietor 
of  a  restaurant  is  liable  for  unnecessary 
violence  used  by  his  servants  in  ejecting  a 
patron,  if  they  were  acting  within  the  scope 
of  their  duty,  but  not  if  they  were  actu- 
ated by  personal  ill  will,  jealousy,  hatred, 
or  other  ill  feelings. 

It  is  unnecessary  to  state  here  the  rela- 
tion of  the  proprietor  of  an  inn  to  his 
guests  because  a  restaurant  is  not  an 
inn.  One  eats,  perhaps  drinks,  in  a  res- 
taurant, pays  for  what  is  served,  and  goes 
away.  The  business  resembles  more  nearly 
that  of  the  storekeeper  who  sells  wares  to 
the  public,  which  is  invited  to  come  and 
inspect,  and  buy  or  decline  to  buy  what 
is  offered  for  sale.  The  common  carrier  of 
passengers  undertakes  to  transport  the  per- 
son of  the  passenger  to  an  agreed-upon  des- 
tination, using  the  highest  degree  of  care- 
Interference  with  the  person  of  the  pas- 
senger may  amount  to  a  tort.  It  is  also 
a  breach  of  the  contract  of  carriage.  In 
Johnson  v.  Detroit,  Y.  &  A.  A.  R.  Co.  130 
Mich.  453,  90  N.  W.  274,  this  court  said: 
"The  principal  contention  of  the  defendant 
is  that  the  company  is  not  liable  for  this 
act  of  the  conductor,  because  not  within 
the  scope  of  his  authority.  We  think  the 
rule  relieving  the  master  from  liability  for 
a  malicious  injury  inflicted  by  his  servant 
when  not  acting  within  the .  scope  of  his 
employment  does  not  apply  between  a  com- 
mon carrier  of  passengers  and  a  passenger, 
and  that  it  is  the  duty  of  the  carrier  to 
protect  its  passengers  against  injury  from 
the  wilful  misconduct  of  its  servants  while 
performing  the  contract  to  carry." 

In  the  opinion  in  Ducre  v.  Sparrow-Kroll 
Lumber  Co.  a  number  of  the  decisions  of 
this  court  are  cited,  and  some  of  them  re- 
viewed and  applied.  In  that  case,  liability 
of  the  master  for  wanton  and  unprovoked 
assault  made  by  its  salesman  clerk  upon 
plaintiff  was  denied,  under  an  application 
of  the  general  rule  that  an  employer  is  not 
liable  for  wanton,  wilful,  and  malicious 
acts  of  an  employee  not  authorized  or  rati- 
fied. Upon  this  record,  and  the  case  made 
by  plaintiff's  testimony,  it  is  the  applicable 
rule,  and,  applying  it,  the  court  should 
have  directed  a  verdict  for  defendant  when 
plaintiff  rested  his  case.  Perhaps  it  is  the 
rule  which  the  trial  court  proposed  to  lay 
down  in  the  charge,  which,  of  course,  must 


DAVIDSON  v.  CHINESE  REPUBLIC  RESTAURANT  CO. 


707 


be  read  as  a  whole,  and  with  reference  to 
the  testimony  adduced;  but  when  the  por- 
tions of  the  charge  above  set  out  are  con- 
sidered and  read  with  the  remainder  of  the 
charge,  the  charge  as  a  whole  appears  to 
be  inconsistent,  and  this  is  so  whether  the 
theory  of  the  plaintiff  or  that  of  the  de- 
fendant is  regarded.  The  rule  stated  in 
the  paragraph  of  the  charge  last  above 
quoted,  applied  to  the  plaintiff's  case  when 
he  rested,  required  a  directed  verdict  for 
defendant.  There  was  an  assault, — the 
plaintiff  was  struck,  by  the  waiter,  an  em- 
ployee of  defendant.  The  instruction  com- 
plained of,  the  third  paragraph  above 
quoted,  broadly  advises  the  jury  that  the 
defendant  was  bound  to  see  that  no  assault 
was  committed  on  plaintiff  by  an  employee 
of  the  restaurant.  The  jury  may  have  ac- 
cepted the  facts  as  testified  to  by  plaintiff 
and,  if  they  applied  this  instruction  to  their 
finding,  it  would  seem  that  a  verdict  for 
plaintiff  was   inevitable. 

The  cause  must  go  down  for  a  new  trial, 
in  view  of  which  a  portion  of  the  charge, 
addressed  to  defendant's  theory,  and  com- 
plained about,  is  noticed.  The  jury  was 
instructed  as  follows:  "I  charge  you,  gen- 
tlemen of  the  jury,  that  should  you  find 
from  the  evidence  that  the  plaintiff  struck 
or  made  a  pass  to  strike  Leo  Miller,  the 
defendant's  servant,  and  he  did  actually 
strike  the  said  Leo  Miller,  the  defendant's 
servant  would  be  entitled  to  retaliate  with 
a  blow,  using  no  more  force  in  such  blow 
than  was  necessary  to  repel  any  further  at- 
tack being  made  by  plaintiff  on  the  said 
defendant's  servant,  and  should  you  find 
from  the  evidence  that  plaintiff  did  strike 
the  defendant's  servant,  and  that  the  de- 
fendant's servant  used  more  force  than  was 
necessary  under  all  the  circumstances,  then 
rour  verdict  will  be  for  the  plaintiff.  In 
addition  to  that  you  will  have  to  find  that 
in  what  was  done  the  defendant's  servant 
acted  in  the  scope  of  his  employment,  or 
for  and  on  behalf  of  his  employer,  or  in  his 
interest." 

If  a  patron  of  a  restaurant,  without 
provocation,  strikes  a  waiter,  and  receives 
in  return  a  harder  blow  than  a  jury  may 
think  it  was  necessarv  to  deliver,  the  con- 
sequences  are  not  for  the  proprietor  and 
employer  to  settle;  he  neither  aiding,  abet- 
ting, noT  counseling  the  action  of  the 
waiter.  Applying  the  particular  instruc- 
tion to  the  testimony,  it  referred  to  a  blow 
claimed  by  defendant  to  have  been  struck 
by  plaintiff,  at  the  entrance  of  the  res- 
taurant, when  he  was  leaving  it.  Plaintiff 
denies  having  struck  or  offered  to  strike 
the  waiter.  If  he  struck  him,  then  in  any 
view  of  the  testimony,  whether  for  plain- 
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tiff  or  for  defendant,  it  was  an  unprovoked 
assault,  the  consequences  of  resenting 
which,  by  the  waiter,  using  such  force  as 
reasonably  seemed  to  him  to  \je  necessary, 
cannot  be  charged  to  the  employer,  whether 
the  waiter,  in  acompanying  plaintiff  to  the 
entrance,  was  or  waB  not  acting  within  the 
scope  of  his  employment.  There  is  no  tes- 
timony tending  to  prove  that*  the  plaintiff 
proposed  to  remain  in  the  restaurant, 
whether  he  was  or  was  not  asked  to  leave 
it,  nor  to  prove  that  the  waiter  was  using 
force  to  remove  him.  There  is  testimony 
for  defendant  that  the  waiter  asked  him 
to  leave,  and  that  he  accompanied  plain- 
tiff to  the  entrance,  having  his  hand  upon 
plaintiff's  arm.  Upon  the  testimony  sub- 
mitted to  the  jury,  either  the  defendant's 
waiter,  at  the  entrance  door,  pushed  and 
struck  the  plaintiff,  without  provocation, 
or  the  blow  he  struck  was  in  retaliation 
for  an  unprovoked  blow  given  the  waiter 
by  the  plaintiff.  And  although  there  is  tes- 
timony, disputed  by  plaintiff,  tending  to 
prove  that  what  the  waiter  said  in  asking 
plaintiff  to  leave,  and  what  he  did  in  ac- 
companying him  to  the  entrance,  were  ad- 
vised or  assented  to  by  the  manager,  there 
is  none  tending  to  prove  that  the  blow  de- 
livered by  the  waiter  was  advised  or  as- 
sented to,  or  was  apprehended  by  the 
manager. 

Before  plaintiff  had  rested,  he  called  a 
witness  by  whom  he  sought  to  prove  that, 
upon  previous  occasions,  assaults  had  been 
threatened  or  made  by  employees  of  the 
restaurant  upon  patrons.  Upon  objection, 
the  testimony  was  excluded.  Its  purpose 
was  announced  by  counsel  for  plaintiff, 
who  sa id  to  the  court:  "There  may  be  a 
motion  for  the  direction  of  a  verdict  on 
the  ground  that  there  is  no  showing  of  any 
assault  with  connivance,  and  it  is  compe- 
tent to  show  that  this  is  not  a  single  oc- 
currence but  a  common  occurrence." 

Later  on,  the  jury  having  withdrawn, 
the  witness  was  again  introduced,  and 
plaintiff  offered  to  prove  that  other  people 
had  been  assaulted  in  practically  the  Bame 
way  that  plaintiff  claimed  to  have  been 
assaulted,  and  that  "billies"  had  been  seen 
in  the  hands  of  different  waiters  at  that 
restaurant  for  "a  period  of  the  last  two 
years;  that  they  were  unprovoked  as- 
saults." Something  of  the  sort  was  indi- 
cated in  the  opening  statement  of  counsel 
for  plaintiff,  who,  in  describing  what  it 
was  intended  to  prove,  spoke  of  the  par- 
ticular waiter,  Miller,  as  a  professional 
bouncer,  "as  the  evidence  will  show."  The 
offer  to  prove  was  confined  to  two  occa- 
sions "within  the  past  two  years."  On  one 
occasion  the  witness  and  another  had  ox- 
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dered  refreshment  at  about  1:30  ▲.  ic.  and, 
the  delay  in  serving  it  being  considerable, 
started  to  go  out  before  being  served.  The 
man  at  the  desk  inquired  of  them  whether 
they  intencfed  to  wait  and  eat  the  chop 
suey  they  had  ordered,  and  was  answered 
"No,"  whether  they  intended  to  pay  for  it, 
and  was  answered  "No."  Thereupon  one 
Chinaman  engaged  the  witness  in  conver- 
sation, and  another  took  from  the  cigar 
case  a  "billy,"  and  from  behind  attempted 
to  strike  the  witness  upon  the  head,  the 
blow  falling  on  his  shoulder.  Upon  the 
other  occasion,  at  a '  later  time,  the  same 
witness  was  in  the  restaurant,  and  some 
boys  who  were  at  another  table  were  served 
with  refreshments*  A  dispute  arose  be- 
tween them  and  the  Chinaman,  and  the 
boys  refused  to  pay  the  check.  Three 
Chinamen,  with  their  "billies,"  were  de- 
manding payment,  when  the  witness  inter- 
fered. The  offer  to  prove  contained  also 
the  following:  "We  offer  testimony  at  this 
time  to  show  that  the  manager  of  this  res- 
taurant repeatedly  permitted  and  allowed 
their  employees  up  there  to  carry  billies 
and  knew  that  they  had  them.''      ' 


The  offer  was  excluded.  Appellant  com- 
plains about  the  opening  statement  which 
I  have  referred  to.  It  is  said  in  appellee'i 
brief:  "We  were  of  the  opinion  that  the 
commission  of  assaults  upon  other  patrons 
of  the  restaurant,  with  the  same  sort  of 
instrument,  in  the  presence  of  the  opera- 
tors of  this  restaurant  and  officers  of  the 
corporation,  was  clearly  competent,  as  the 
establishment  of  the  aiding  and  abetting  of 
such  unlawful  acts." 

It  may  be  doubted  if  the  offered  testi- 
mony tended  in  any  way  to  prove  that  the 
waiter  Miller  was  a  "professional  bouncer." 
The.  remark  was  prejudicial,  especially  in 
view  of  the  peculiar  nature  of  the  case,  and 
the  fact  that  a  question  similar  in  its  char- 
acter was  asked  one  of  plaintiff's  witnesses. 
But  the  court  properly  cautioned  the  jury 
upon  the  subject,  and,  assuming  the  good 
faith  of  counsel,  this  alleged  error  alone 
will  not  be  considered  reversible  error. 

Other  matters  discussed  by  appellant  sre 
not  likely  to  arise  upon  a  new  trial,  and 
therefore  will  not  be  considered. 

The  judgment  is  reversed,  with  costs  to 
appellant,  and  a  new  trial  is  granted. 


Annotation  —  Liability    of    innkeeper    or    restaurant    keeper    for 

assault  by  bis  servant  upon  a  patron. 


This  note  supplements  the  note  to 
Chase  v.  Knabel,  12  L.R.A.(N.S.)  1155. 

As  to  innkeeper's  liability  for  eject- 
ing guest,  see  note  to  Lehnen  v.  Hines, 
42  L.R.A.(N.S.)  830. 

Generally,  as  to  liability  of  master, 
other  than  carrier,  for  wrongful  acts  of 
servant  in  ejecting  persons  from  prem- 
ises, see  note  to  Ducre  v.  Sparrow-Kroll 
Lumber  Co.  47  L.R.A.(N.S.)  959. 

It  will  be  noted  that  in  Davidson  v. 
Chinese  Republic  Restaurant  Co.,  ante, 
704,  the  court  states  that  a  restaurant 
is  not  an  inn,  and  that  the  business  re- 
sembles more  nearly  that  of  a  store- 
keeper than  that  of  an  innkeeper;  and 
it  was  held  that  the  proprietor  of  a  res- 
taurant was  not  liable  to  his  patrons  for 
the  wanton,  wilful,  and  malicious  acts  of 
his  employee,  not  authorized  or  ratified, 
and  also  that  he  was  not  liable  where  a 
patron  who  has  been  requested  to  leave, 
without  provocation,  struck  a  waiter  at 
the  entrance  of  the  restaurant,  and  was 
struck  by  the  latter,  who  used  such  force 
as  reasonably  seemed  to  him  necessary, 
whether  the  waiter,  in  accompanying  the 
patron  to  the  entrance,  was  or  was  not 
acting  within  the  scope  of  his  employ- 
ment. 

It  has  been  held  that  an  innkeeper  is 
under  an  obligation  to  exercise  reason- 
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able  care  for  the  safety  of  his  guests, 
and  that  where  he  has  knowledge  of  the 
violent  and  quarrelsome  character  of  an 
employee,  and  of  the  latter  *s  disposition 
to  assault  guests,  and  negligently  retains 
such  employee  in  his  service,  he  is  liable 
for  a  wrongful  assault  committed  by  the 
servant.  Duckworth  v.  Appostalis  (1913) 
208  Fed.  936. 

And  it  has  been  held  that  a  night  clerk 
left  in  charge  of  a  hotel,  with  authority 
to  receive  guests,  assign  them  to  rooms, 
preserve  order,  and  generally  look  after 
the  hotel  during  the  night,  has  implied 
authority  to  eject  guests  from  their 
rooms  in  order  to  preserve  peace  and 
order,  and  that,  where  the  clerk  under- 
takes to  eject  a  guest  from  her  room 
and,  in  so  doing,  uses  violent  language, 
assaults  her,  and  calls  the  police,  and 
directs  them  to  arrest  her  and  place  her 
in  jail,  his  act  is,  in  law,  the  act  of  the 
proprietor,  and  the  latter  is  liable  for 
the  injury  suffered  by  the  guest.  Leh- 
nen v.  E.  J.  Hines  &  Co.  (1912)  88  Kan. 
58,  42  L.R.A.(N.S.)  830,  127  Pac.  612. 

While  not  directly  in  point  in  the 
present  note,  the  case  of  De  Wolf  v. 
Ford  (1908)  193  N.  Y.  397,  21  L.R.A. 
(N.S.)  860, 127  Am.  St.  Rep.  969,  86  NT.  E. 
527,  is  of  sufficient  interest  to  justify  its 
insertion.    In  that  case  the  court,  after 
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discussing  the  duties  of  an  innkeeper, 
held  that  the  proprietor  of  such  a  house 
was  liable  in  compensatory  damages  to  a 
woman  guest,  where  his  servant  forcibly 
entered  her  room  against  her  protest, 
when  she  was  scantily  attired,  and,  in 
the  presence  of  a  stranger,  accused  her 
of  immoral  conduct,  and  ordered  her  and 
her  brother,  who  was  in  the  room,  to  de- 
part from  the  inn. 

In  Le  Fevre  v.  Crossan  (1912)  3  Boyce 
(Del)  379,  84  Atl.  128,  in  charging  the 
jury,  in  a  case  in  which  recovery  was 
sought  for  injuries  sustained  in  being 
ejected  from  the  barroom  of  a  hotel,  the 


right  of  the  proprietor,  or  his  servants, 
to  use  such  force  as  necessary  to  remove 
one  who  becomes  disorderly,  or  threatens 
a  breach  of  the  peace,  was  announced, 
and  the  rule  was  also  stated  that  a  pro- 
prietor of  such  a  place  would  be  liable, 
if  excessive  force  was  used,  or  if  a  patron 
who  had  committed  no  unlawful  aet  was 
forcibly  ejected  by  a  servant.  Upon  the 
testimony  in  the  case,  which  was  con- 
flicting, the  jury  returned  a  verdict  for 
the  plaintiff.  To  the  same  effect,  see 
Vansant  v.  Kowalewski  (1914)  5  Boyce 
(Del.)  92,  90  Atl.  421.  J.  T.  W. 


NEW  HAMPSHIRE  SUPREME 
COURT. 

JOSEPH  H.  BARKER 
v. 

PUBLISHERS'  PAPER  COMPANY. 

(—  N.  H.  — ,  103  Atl.  757.) 

Trial  —  objection   to  evidence  —  when 
made. 

1.  An  objection  that  there  is  no  evidence 
to  warrant  a  finding  of  more  than  nominal 
damages  in  an  action  for  trespass  to  real 
estate  cannot  be  made  after  submission  of 
the  case. 
For  other  cases,  see  Appeal  and  Error,  V.  e, 

in  Dig.  1-52  N.  8. 


Evidence  —  trespass  —  future  value  of 
real  estate. 

2.  Evidence  of  future  diminution  in  value 
because  of  trespass  upon  real  estate  is  ad- 
missible in  an  action  to  recover  damages 
for  such  trespass. 

For  other  cases,  see  Evidence,  XI.  g,  in  Dig, 
1-52  N.  8. 

Damages  —  trespass  —  measure. 

3.  A  property  owner  cannot,  in  an  action 
for  trespass  by  the  wrongful  location  of  a 
sawmill  upon  the  property,  recover  both  the 
diminished  value  of  the  property  because  ol 
such  trespass,  and  its  rental  value  to  the 
trespasser. 

For  other  cases,  see  Damages,  III.  h,  1,  in 
Dig.  1-52  N.  8. 


Note.  —  The  opinion  in  the  above  case 
very  clearly  demonstrates  the  incorrectness 
of  the  plaintiff's  theory  as  to  the  measure 
of  damages.  The  fallacy  of  the  plaintiff's 
contention  would  have  been  more  obvious  if 
he  had  elected  in  both  actions  to  claim  the 
damages  to  him  from  the  destruction  of  the 
value  of  the  property — in  the  first  action, 
its  permanent  value  for  esthetic  purposes; 
in  the  second  action,  its  value  for  mill-site 
purposes.  It  would  then  have  been  appar- 
ent, since  the  continued  use  by  the  plaintiff 
of  the  property  for  esthetic  purposes  would 
necessarily  have  been  at  the  sacrifice  of  its 
use  for  mill-site  purposes,  that  the  defend- 
ant would  have  been  entitled,  in  the  first 
action,  to  credit  for  the  value  of  the  prop- 
erty for  mill-site  purposes,  against  the  claim 
for  damages  for  the  destruction  of  its  value 
for  esthetic  purposes;  and,  in  the  second 
action,  the  plaintiff  would  be  entitled  to 
recover  the  value  of  the  property  for  mill- 
site  purposes  (i.  e.,  the  amount  credited  to 
defendant  on  the  claim  for  damages  in  the 
first  action).  In  other  words,  if  the  dam- 
ages are  measured  throughout  in  terms  of 
the  value  of  the  property  to  the  plaintiff,  it 
is  apparent,  since  tine  two  uses  are  incon- 
sistent, that  the  plaintiff's  aggregate  dam- 
ages cannot  exceed  the  value  ofthe  property, 
for  the  purpose  for  which  it  was  most  valu- 
able. It  would,  of  course,  have  been  other- 
wise, if  the  two  uses  had  been  consistent. 
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If,  for  illustration,  the  property  had  been 
underlaid  with  mineral  which  could  have 
been  removed  without  interfering  with  the 
value  of  the  property  for  esthetie  purposes, 
and  the  defendant  had  destroyed  the  value, 
both  for  esthetic  and  for  mineral  purposes, 
it  would  have  been  clear  that  the  plaintiff 
was  entitled  to  the  combined  value  to  him 
for  both  purposes. 

Recurring  to  the  actual  case  of  two  in- 
consistent uses  and  values,  the  defendant  is 
not  to  be  deprived  of  the  credit  of  the  value 
to  the  plaintiff,  of  the  property  for  mill-site 
purposes,  against  the  claim  for  damages  for 
the  destruction  of  the  value  for  esthetic 
purposes,  because,  in  the  second  action, 
plaintiff  elects  to  measure  the  damages  in 
termB  of  the  value  of  the  use  of  the  prop- 
erty to  the  defendant  instead  of  in  terms  of 
the  loss  of  the  value  to  himself,  the  two 
measures  being  alternative,  not  cumulative. 

The  measure  of  damages  for  wrongful  cut- 
ting or  destruction  of  standing  timber  is 
the  subject  of  the  note  to  Reynolds  v.  Great 
Northern  R.  Go.  52  L.R.A.(N.S.)  91,  and 
earlier  notes  there  referred  to. 

The  measure  of  damages  for  injury  to  or 
destruction  of  trees  or  Bhrubbery  not  valu- 
able for  timber  or  firewood  is  treated  in  the 
notes  to  Cleveland  School  Dist.  v.  Great 
Northern  R.  Go.  28  L.R.A.(N.S.)  757,  and 
Webber  v.  Salt  Lake  City,  37  L.R.A.(N.S.) 
1115,  and  other  notes  there  referred  to. 
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Same  —  successive    actions  —  measure 
of  recovery. 

4.  In  successive  actions  for  trespass  in 
wrongfully  locating  a  sawmill  on  property 
designed  for  a  summer  resort,  the  owner 
may  in  the  first  action  recover  the  differ- 
ence in  the  value  of  the  property  for  a  re- 
sort and  for  the  sawmill,  and  in  the  later 
action  its  rental  value  as  sawmill  property. 
For  other  cases,  see  Damages,  III.  k,  1,  in 

Dig.  1-5Z  N.  S. 

Same  —  trespass  —  effect  on  estate. 

5.  The  damages  for  diminution  in  value 
of  real  estate  by  the  location  of  a  sawmill 
thereon  are  to  be  computed  with  reference 
to  the  effect  on  the  whole  estate,  not  merely 
on  the  portion  where  the  sawmill  is  located. 
For  other  cases,  see  Damages,  III.  k,  1,  in 

Dig.  1-52  N.  8. 

(March  5,  1918.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Grafton  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  trespass  upon  cer- 
tain real  estate,  which  resulted  in  a  verdict 
for   plaintiff.     Sustained. 

Prior  to  October,  1912,  plaintiff  pur- 
chased land  bordering  on  the  shore  of  a 
lake,  known  as  the  "Pond  farm,"  which 
he  intended  to  use  as  a  summer  school  or 
camp  for  girls.  Plaintiff  made  improve- 
ments on  the  property  and  had  his  plans 
under  way  when  defendant,  knowing  that 
he  claimed  title  to  the  locus  in  question! 
entered  thereon  and  erected  a  large  steam 
sawmill  which  was  put  in  operation. 

Plaintiff  asked  to  have  damages  assessed 
for  the  injury  to  the  locus  itself,  for  con- 
sequential damages  to  his  adjoining  land, 
and  for  the  fair  rental  value  of  the  land 
actually  occupied  by  defendant  for  the 
operation  of  the  mill. 

Messrs.  Allen  Hoi  lis,  Joseph  W. 
Worthen,  and  Edgar  W.  Smith,  for  de- 
fendant : 

Compensation  only  is  recoverable  in  this 
action. 

Basset  v.  Salisbury  Mfg.  Co.  28  N.  H. 
438;  Foote  v.  Merrill,  54  N.  H.  490,  20  Am. 
Hep.  151. 

The  trier  of  the  facts  may  not  assess 
damages  for  diminution  of  a  conjectural 
element  of  value,  whether  recovery  of  that 
element  be  sought  alone,  or  in  combination 
with  other  elements. 

Mason  v.  Postal  Teleg.  Cable  Co.,  74  S.  0. 
557,  54  S.  E.  763 ;  Watt  v.  Nevada  C.  R.  Co. 
23  Nev.  154,  62  Am.  St.  Rep.  772,  44  Pac. 
423,  46  Pac.  52,  726;  Hutchinson  v.  Chi- 
cago &  N.  W.  R.  Co.,  41  Wis.  541;  Comer- 
ford  v.  Smith,  82  App.  Div.  638,  81  N.  Y. 
Supp.  610;  Joliet  V.  Fox,  135  111.  App.  444; 
Sheedy  v.  Union  Press  Brick  Works,  25 
Mo.  App.  527;   Batson  v.  Higginbothem,  7 
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Ga.   App.   835,   68   S.   E.    455;    Waldrop  v. 
Greenwood,   L.   &  S.  R.  Co.   28  S.  C.  157, 

5  S.  E.  471;  Murray  v.  Pannaci,  65  C.  C. 
A.   153,  130  Fed.  529. 

Evidence  relative  to  the  effect  of  the  de- 
fendant's trespass  was  admissible. 

Nebonne  v.  Concord  R.  Co.,  68  N.  H.  296, 
44  Atl.  521;  Gallagher  v.  Kingston  Water 
Co.  25  App.  Div.  82,  49  N.  Y.  Supp.  250, 
affirmed  in  164  N.  Y.  602,  58  N.  E.  1087; 
Van  Buren  v.  Fishkill  &  M.  Waterworks 
Co.,  50  Hun,  448,  3  N.  Y.  Supp.  336. 

The  damages  recoverable  for  a  continu- 
ing trespass  amounting  to  ouster  may  be 
measured  by  the  rental  value,  which  in 
turn  may  be  evidenced  by  the  value  to  the 
defendant  of  the  use  of  the  premises  while 
the  owner  is  kept  out  of  possession. 

Eno  v.  Christ,  25  Misc.  24,  54  X.  Y. 
Supp.  400;  Willis  v.  Morris,  66  Tex.  628,  59 
Am.  Rep.  634,  1  S.  W.  799;  Volkmar  v. 
Third  Ave.  R.  Co.,  28  Misc.  141,  58  N.  Y. 
Supp.  1021. 

Though  the  value  of  improvements  to  the 
land  is  one  element  in  its  value,  the  cost 
of  improvements  is  not  such  evidence.  The 
cost  of  the  material  and  labor,  even  if  all 
expended  in  construction  of  these  build- 
ings, is  no  evidence  of  what  the  value  of 
the  Pond  farm,  including  the  buildings, 
would  have  been  but  for  the  defendant's 
acts. 

Pacific  Exp.  Co.  v.  Lasker  Real  Estate 
Asbo.  81  Tex.  81,  16  S.  W.  792;  Kau  Feed 

6  Coal  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co. 
129  Mo.  App.  498,  107  S.  W.  1034;  Ohio 
Valley  Electric  R.  Co.  v.  Scott,  172  Ky. 
183,  L.R.A.1917C,  1038,  189  S.  W.  7;  Dodd 
v.  Read,  81  Ark.  13,  98  S.  W.  703;  Houston 
&  T.  C.  R.  Co.  v.  Wright,  —  Tex.  Civ. 
App.  — ,  195  S.  W.  605. 

The  inspection  of  the  premises  by  the 
court  did  not  obviate  the  necessity  for  ex- 
pert evidence  of  the  values  involved. 

Carpenter  v.  Carpenter,  —  N.  H.  — , 
LR.A.1917F,  974,  101  Atl.  628;  Close  v. 
Samm,  27  Iowa,  503;  Bigelow  v.  Draper, 
6  N.  D.  152,  69  N.  W.  570;  Wright  v.  Car- 
penter, 49  Cal.  607;  Machader  v.  Williams, 
54  Ohio  St.  344,  43  N.  E.  324;  Chicago,  K. 
&  W.  R.  Co.  v.  Parsons,  51  Kan.  408,  32 
Pac.    1083. 

While  either  rental  value  or  decreased 
market  value  may  be  the  measure  of  dam- 
ages for  injury  to  real  estate,  the  total  of 
the  two  is  not  recoverable. 

Texas  &  P.  R.  Co.  v.  Ford,  54  Tex.  Civ. 
App.  312,  117  S.  W.  201;  4  Sutherland, 
Damages,  p.   3883. 

Messrs.  Branch  &  Branch,  for  plaintiff: 

Plaintiff  is  entitled  to  recover  damages 
based  upon  the  rental  value  of  the  land 
actually  occupied  by  the  defendant. 
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38  Cyc.  1129;  Johnson  v.  Park,  13  Ky. ) 
L.  Rep.  437,  17  S.  W.  273;  Leigh  v.  Garys- 
burg  Mfg.  Co.  132  N.  C.  167,  43  S.  E.  032; 
Oklahoma  City  v.  Hill,  6  Okla.  114,  50 
Pac.  242;  Eno  v.  Christ,  25  Misc.  24,  54 
N.  Y.  Supp.  400;  Mc Williams  v.  Morgan, 
75  III.  473 ;  Kenyon  v.  New  York  C.  &  H. 
R.  R.  Co.  29  App.  Div.  80,  51  N.  Y.  Supp. 
386. 

The  damage  to  the  plaintiff's  other  land 
may  be  considered  in  arriving  at  the  ren- 
tal value  of  the  tract  occupied  by  the  de- 
fendant. 

McCarthy  v.  Cabrera,  17  Tex.  629;  West- 
ern Book  &  Stationery  Co.  v.  Jevne,  179 
M.  71,  53  N.  E.  565;  Houston,  O.  &  W.  T. 
R.  Co.  v.  Adams,  63  Tex.  200;  Carl  v.  She- 
boygan &  F.  du  L.  R.  Co.  46  Wis.  625,  1 
N.  W.  295;  Allison  v.  Chandler,  11  Mich. 
542. 

The  value  of  the  use  to  the  defendant  is 
to  be  considered,  where  the  act  is  not 
merely  an  injury  to  the  plaintiff,  but  the 
defendant  has  the  use  of  the  plaintiff's 
property. 

Bunke  v.  New  York  Teleph.  Co.  110  App. 
Div.  241,  97  N.  Y.  Supp.  66;  Whitwham  v. 
Westminster  Brymbo  Coal  &  Coke  Co. 
[1896]  2  Ch.  536,  65  L.  J.  Ch.  N.  S.  741, 
74  L.  T.  N.  S.  804,  44  Week.  Rep.  698; 
Delaware,  L.  &  W.  R.  Co.  v.  Breckenridge, 
55  N.  J.  Eq.  159,  35  Atl.  821;  Martin  ▼. 
Porter,  5  Mees.  &  W.  351,  151  Eng.  Re- 
print, 149,  10  Mor.  Min.  Rep.  75,  2  Horn 
&  H.  70,  17  Eng.  Rul.  Cas.  841;  Jegon  ▼. 
Vivian,  L.  R.  6  Ch.  742,  40  L.  J.  Ch.  N.  S. 
389,  8  Mor.  Min.  Rep.  628,  17  Eng.  Rul. 
Cas.  843;  Phillips  v.  Homfray,  L.  R.  6  Ch. 
770,  14  Mor.  Min.  Rep.  677;  Jacob  Tome 
Inst.  v.  Crothers,  87  Md.  569,  40  Atl.  261 ; 
Morton  v.  Laech,  52  Colo.  546,  125  Pac. 
498. 

Peaslee,  J.,  delivered  the  opinion  of  the 

court: 

The  defendant's  exception  to  the  assess- 
ment upon  the  ground  that  there  was  no 
evidence  to  warrant  a  finding  of  more  than 
nominal  damages  comes  too  late.  No  ob- 
jection on  this  ground  appears  to  have 
been  made  until  after  the  case  was  sub- 
mitted and  the  findings  made.  Failure  to 
make  this  objection  before  the  case  was 
submitted  constituted  a  waiver  of  the 
right  to  make  it.  Moynihan  v.  Brennan, 
77  N.  H.  273,  274,  90  Atl.  964,  and  cases 
cited. 

The  plaintiff  claimed  to  recover  for 
"damages  to  the  freehold,"  that  is,  for 
permanent  injury  to  the  estate  because  of 
what  the  defendant  did  before  the  date  of 
the  writ,  and  offered  evidence  to  sustain 
this  contention.     Subject  to  exception,  the 
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court  excluded  evidence  offered  by  the  de- 
fendant as  to  the  probable  value  of  the 
estate  at  a  later  date,  if  the  defendant  had 
not  trespassed  upon  the  premises.  This 
ruling  was  apparently  based  upon  the  theory 
that  it  was  called  for  because  the  plain- 
tiff was  limited  in  his  recovery  to  the  dam- 
age caused  before  the  date  of  the  writ. 
But  there  is  a  plain  distinction  between 
loss  caused  by  subsequent  acts  and  loss  of 
valuable  subsequent  use  caused  by  prior 
acts.  3  Sedg.  Damages,  §  924.  For  the 
former  tfhere  could  not  be  a  recovery  in 
this  suit;  for  the  latter  there  could  be. 
The  plaintiff  claimed  such  recoverable  dam- 
age. Evidence  as  to  the  subsequent  value 
of  the  estate,  both  in  its  damaged  condition 
and  undamaged,  bore  directly  upon  the  is- 
sue made  by  the  plaintiff,  and  should  have 
been  received.  Because  of  its  exclusion  the 
findings  must  be  set  aside. 

The  measure  of  the  plaintiff's  damages 
has  been  fully  argued  and,  as  the  question 
must  arise  upon  the  retrial  of  the  case,  it 
has  been  considered.  The  plaintiff's  claim 
is  that  he  can  recover  the  value  of  the  use 
of  his  property  to  the  defendant,  and  also 
the  damage  caused  to  him  by  that  use. 
By  the  term  "damage,"  as  here  employed, 
he  evidently  means  the  total  lessening  of 
the  usefulness  of  his  property  for  summer 
resort  purposes,  by  reason  of  the  defend- 
ant's acts.  Whether  the  wrong  to  the 
plaintiff  is  called  damage,  or  loss,  or  im- 
pairment of  use  is  not  especially  import- 
ant, if  the  real  character  of  the  loss  and 
the  proper  measure  of  recovery  are  kept 
in  view. 

In  its  final  analysis,  the  property  in  any- 
thing consists  in  the  use.  Eaton  v.  Boston, 
C.  &  M.  R.  Co.  51  N.  H.  504,  511,  12  Am. 
Rep.  147;  Swain  v.  Pemigewasset  Power 
Co.  76  N.  H.  498,  85  Atl.  288.  But  as  the 
value  of  property  is  ordinarily  expressed 
in  a  lump  sum,  so  a  partial  deprivation  of 
the  use  of  it  is  often  expressed  in  like 
terms.  Worked  out  in  mathematical  de- 
tail, the  damage  in  such  a  case  is  the  de- 
crease in  using  value  for  the  period  it  will 
continue,  discounted  (as  to  the  future) 
and  with  interest  (as  to  the  past)  to  the 
time  the  assessment  is  made.  When  this 
has  been  done,  the  sum  found  represents 
the  decrease  in  the  value  of  the  property 
as  of  the  date  of  the  verdict;  that  is,  the 
decrease  in  the  present  worth  of  the  per- 
petual use.  In  practical  affairs,  this  math- 
ematical nicety  is  not  commonly  observed. 
But  whether  it  is  or  not,  its  correctness  in 
theory  is  of  value,  to  show  that  the  loss 
of  use  is  what  recovery  is  based  upon,  and 
that   calling   it  damage  to   property   does 
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not  alter  its  character  or  increase  the 
plaintiff's  verdict. 

The  plaintiff  can  recover  either  what  he 
terms  the  "damage  to  the  property/1  or  the 
value  of  the  use  made  by  the  defendant. 
He  cannot  recover  such  damage  plus  the 
value  of  that  use.  The  damage  being 
caused  by  the  use,  the  plaintiff  has  lost 
only  one  or  the  other.  He  himself  could 
not  have  put  the  property  to  that  use, 
without  suffering  the  damage.  To  enjoy 
his  property  esthetically,  he  must  forego 
its  use  for  a  sawmill  site.  He  could  not 
use  it  for  both  purposes.  But  if  he  could 
recover  full  damage  for  esthetic  loss,  plus 
the  value  of  the  acre  for  a  sawmill  site, 
he  would  receive  pay  for  two  inconsistent 
uses  of  his  property. 

There  might  be  a  case  where  the  detri- 
ment to  the  owner  consisted,  in  part,  of 
injurious  acts  not  incident  to  the  use  of 
the  property  made  by  the  defendant.  In 
such  a  case  there  might  be  a  recovery  for 
both,  since  the  damage  not  incident  to  the 
defendant's  use  would  not  have  been  con- 
sidered in  fixing  the  value  of  that  use. 
But,  in  this  case,  there  seems  to  be  no  evi- 
dence that  the  acts  done  by  the  defendant 
exceeded  those  of  one  reasonably  using  the 
premises  for  a  mill  site.  An  assessment 
computed  on  the  basis  of  the  use  enjoyed 
by  the  defendant  is  founded  upon  the  fact 
that  the  use  made  belonged  to  the  plain- 
tiff. But  the  right  to  use  this  property 
for  a  sawmill  site  and  as  scenery  for  a 
summer  school,  at  one  and  the  same  time, 
did  not  belong  to  the  plaintiff,  because  the 
property  was  incapable  of  such  duplicated 
and  conflicting  use. 

In  Green  Bay  &  M.  Canal  Co.  v.  Kan- 
kauna  Water  Power  Co.  112  Wis.  323,  62 
LRA.  679,  87  N.  W.  864,  quoted  with  ap- 
proval in  Lancaster  &  J.  Electric  Light 
Co.  v.  Jones,  75  N.  H.  172,  182,  71  Atl.  871, 
the  illustration  of  the  idle  horse  at  pas- 
ture, appropriated  and  used  by  a  wrong- 
doer, demonstrates  that  the  owner  could 
recover  the  value  of  the  labor  performed 
by  the  horse  or  the  value  of  its  use.  And 
that  was  thought  by  this  court  to  be  the 
extent  of  the  plaintiff's  right.  But,  if  the 
claim  here  advanced  were  correct,  the  plain- 
tiff could  have  recovered  twice  that 
amount.  The  argument  runs  like  this:  The 
use  of  the  horse  was  worth  $1  a  day.  But 
for  the  defendant's  trespass  the  plaintiff 
might  have  had  that  use,  as  was  his  right. 
The  defendant  worked  the  horse  unlawfully 
and  got  $1  a  day  of  value  from  it.  There- 
fore, the  plaintiff  is  entitled  to  recover 
what  he  lost,  called  the  "damage,"  plus 
what  the  defendant  gained,  called  the 
'Value  of  the  use,"  or  $2  a  day.     This  ar- 
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gument  creates  value  where  none  existed 
before 

In    trespass    for    cutting    and    carrying 
away  shade  trees,  the  owner  is  not  limited 
to  their  value  for  lumber.     Beede  v.  Lam- 
prey, 64  N.  H.  610,  10  Am.  St.  Rep.  426,  15 
Atl.   133;   Hovey  v.  Grant,  52  N.  H.  569, 
581;    Wallace   v.    Goodall,    18   K.  H.  439, 
456.    He  recovers  what  their  esthetic  value 
was.    But  he  does  not  recover,  in  addition 
thereto,  what  the  defendant  got  out  of  the 
lumber.      If   the  defendant  left   the  trees 
lying  upon  the  land,  the  plaintiff  recovers 
the  esthetic  value,  less  the  value  he  him- 
self can  reasonably  get  out  of  the  lumber. 
If,  at  a  later  date,  the  defendant  carries 
off  the  logs,  the  plaintiff  also  recovers  their 
value  for  timber.     But  he  cannot  recover 
their  value  as  logs  once,  by  refusing  to  de- 
duct it    from    their    total    loss,  as  viewed 
from  the  esthetic   standpoint,   and   again, 
by  charging  the  defendant  for  their  tim- 
ber value. 

All  this  goes  to  show  that  what  is  really 
recovered  and  all  that  is  recovered,  in  any 
instance,  in  the  absence  of  proof  calling 
for  the  imposition  of  exemplary  damages, 
is  the  value  of  the  use  of  which  the  plain- 
tiff has  been  deprived.  It  is  often  called 
by  this  name,  when  the  value  is  estimated 
in  terms  of  the  use  made  by  the  defendant, 
and  it  is  sometimes  called  damage  to  the 
plaintiff,  when  estimated  at  the  worth  of 
the  use  to  him.  But  in  each  instance  it  is 
the  value  of  the  use  which  measures  the 
plaintiff's  recoverable  damages.  He  is  en- 
titled to  its  value  for  the  most  profitable 
purpose  it  could  be  put  to,  and  he  is  not 
entitled  to  recover  more  than  that. 

The  recoverable  damage  may  consist 
merely  in  the  deprivation  of  the  use  while 
the  defendant  is  in  possession,  or  it  may 
be  a  larger  sum,  because  the  defendant's 
use  has  injured  the  property  for  future 
use.  It  is  the  whole  injury  to  or  depriva- 
tion of  the  use  that  the  plaintiff  recovers 
for,  He  may  be  as  effectually  deprived  of 
the  use  by  injury  to  the  property,  as  by 
its  continued  occupation  by  the  defendant, 
or  the  deprivation  may  consist  in  part  of 
each. 

The  total  amount  of  damage  the  plain- 
tiff is  entitled  to  recover  is  not  affected  by 
the  fact  that  it  is  sought  in  one  suit, 
rather  than  in  sucessive  suits.  The  pres- 
ent action  is  brought  to  recover  for  the  in- 
jury to  the  plaintiff  by  the  first  four  and 
one-half  months  of  an  occupancy  by  the  de- 
fendant for  a  much  longer  period.  But 
the  damages  in  this  suit  are  not  to  be  as- 
sessed by  merely  computing  the  value  of 
the  esthetic  use  of  the  plaintiff's  property, 
alleged  to  have  been  destroyed  by  the  de- 
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fendant's  acts  done  prior  to  the  date  of 
the  writ.  The  land}  in  its  damaged  condi- 
tion, was  still  his,  and  against  the  total 
loss  of  its  esthetic  value  should  be  offset 
its  ralue  in  its  nonesthetio  state,  for  use 
as  a  sawmill  site.  It  is  like  the  cutting 
of  the  shade  trees,  where  the  total  esthetic 
loss  is  reduced  by  the  value  of  the  timber 
left  in  the  plaintiffs  possession.  In  each 
esse  it  is  a  question  of  how  much  value  the 
plaintiff  has  been  deprived  of.  He  cannot 
refuse  to  make  a  reasonable  use  of  the  prop- 
erty as  left.  Hutchinson  v.  Parker,  6* 
N.  H.  89,  5  Atl.  669;  Hutt  ▼.  Hickey,  «7 
N,  H.  411,  418,  29  Atl.  456  and  cases  cited. 
If  A  negligently  breaks  B's  arm,  B's  dam- 
ages are  not  assessed  upon  the  basis  that 
nothing  will  be  done  to  remedy  the  injury; 
and  if  he  refuses  to  take  reasonable  care 
to  repair  the  hurt,  his  recoverable  damages 
are  not  increased.  Tuttle  v.  Farmington, 
58  N.  H.  13. 

It  may  be  that,  when  there  are  succes- 
sive suits  for  continuing  acts,  the  assess- 
ment will  vary,  in  the  aggregate,  from 
what  it  would  be  if  the  whole  matter  were 
included  in  one  action.  But  this  will  result 
from  error  in  finding  the  facts  in  one  or 
more  of  the  successive  suits,  and  not  be- 
cause the  rule  of  law  by  which  the  damages 
are  to  be  assessed  varies.  It  may  be  that 
the  trier  of  the  first  suit  will  consider  the 
future  value  of  the  sawmill  use  a  small 
sum,  and  thus  reduce  but  little  the  award 
in  that  suit  for  the  esthetic  loss;  while 
the  trier  of  the  second  suit  may  consider 
the  sawmill  use  of  great  value,  and  award 
the  plaintiff  a  large  sum  for  it.  It  may 
be  that  this  error  could  be  prevented  by 
obtaining  special  findings  in  the  first  case, 
showing  how  the  value  of  the  sawmill  use 
was  there  assessed,  so  as  to  conclude  the 
parties  on  that  question  in  the  second  suit. 
But  in  this  litigation  there  is  now  no 
occasion  for  such  doubt  or  circuity.  The 
trespass  is  now  at  an  end.  A  second  suit, 
to  recover  the  damage  for  the  occupancy 
from  the  bringing  of  the  first  Buit  to  the 
end  of  the  trespass,  is  now  pending.  No 
reason  appears  why.  the  two  suits  should 
not  be  consolidated,  or  tried  as  one,  and 
the  whole  damage  assessed  at  once.  In 
such  trial  the  question  will  be,  What  was 
the  value  of  the  use  the  defendant  unlaw- 
fully took  from  the  plaintiff?  Lancaster 
A  J.  Electric  Light  Co.  v.  Jones,  75  N.  H. 
172,  71  Atl.  871 ;  Philbrook  v.  Berlin-Shel- 
bourne  Power  Co.,  75  N.  H.  599,  74  Atl. 
873.  It  may  be  that  the  value  for  a  saw- 
mill site,  aa  used  by  the  defendant,  is 
greater  than  as  an  adjunct  to  the  plain- 
tiffs summer  business.     If  so,  he  can  re- 
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cover  the  former  sum,  but  he  cannot  re- 
cover both. 

It  appears,  from  the  evidence  and  argu- 
ments, that  the  plaintiff's  claim  is  that 
the  esthetic  value  of  his  property  for  the 
use  he  had  for  it  was  wholly  destroyed,  by 
what  the  defendant  did  in  the  early  stages 
of  its  occupancy;  that  the  defendant's  acta 
amounted  to  a  permanent  taking  of  this 
element  of  value  from  his  estate.  If  this 
is  found  to  be  the  fact,  one  method  of 
computing  his  total  damage  would  be  to 
treat  the  reduction  in  the  value  of  his 
property,  by  this  taking,  as  one  item  to 
be  compensated  for.  But,  as  before  pointed 
out,  the  damage  caused  by  the  taking  does 
not  include  the  value  of  what  the  defend- 
ant did  not  take.  The  esthetic  value  not 
being  the  only  value,  and  the  other  value 
consisting  in  a  use  incompatible  with  the 
plaintiff's  summer  business,  the  destruction 
of  the  esthetic  value  merely  reduces  the 
worth  of  the  property  by  the  amount  that 
value  exceeds  what  may  be  called  the  prac- 
tical value.  If  the  loss  of  esthetic  value, 
taken  alone,  was  61,000,  and  the  sawmill- 
site  value,  which  remained,  was  $600,  the 
plaintiff  would  recover,  in  the  first  suit, 
$500  for  deprivation  of  the  esthetic  use. 
And  as  the  defendant  thereafter  took  the 
use  for  a  sawmill  site,  the  plaintiff  could 
recover  $500  for  that,  in  the  second  suit. 
When  the  cases  are  tried  together,  no  such 
separation  of  the  damages  will  be  neces- 
sary. 

It  is  possible  to  assess  the  damages  by 
finding  the  total  value  of  the  use  to  the 
plaintiff,  and,  deducting  therefrom  the 
value  of  the  use  of  the  defendant,  call  the 
remainder  the  damage  to  the  plaintiff,  and 
the  other  fraction  the  worth  to  the  de- 
fendant. But,  as  these  two  sums  must  then 
be  added  together  again  to  find  the  whole 
amount,  the  plaintiff  is  entitled  to  recover 
from  the  defendant,  the  process  serves  no 
useful  purpose,  now  that  the  whole  matter 
can  be  tried  at  once.  And  any  process  of 
assessment  or  computation,  whereby  these 
elements  are  made  to  exceed  in  the  aggre- 
gate the  value  of  some  use  to  which  the 
property  could  have  been  put,  is  erroneous, 
both  in  fact  and  in  law. 

It  is  argued  that  the  defendant  cannot, 
by  a  continued  wrongful  occupancy  of  the 
plaintiffs  property,  enrich  itself,  or  ac- 
quire value  without  paying  the  plaintiff 
therefor;  that,  when  the  first  suit  was 
brought,  the  damage  to  the  esthetic  use  was 
complete,  and  ought  not  to  be  reduced  be- 
cause further  wrongs,  done  by  the  defend- 
ant, would  entitle  the  plaintiff  to  recover 
further  damages;  that  permitting  such  re- 
duction of  the  esthetic  damage  puts  a  pre* 
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mium  upon  the  defendant's  continued  inva- 
sion of  the  plaintiff's  rights,  and  enables  it 
i  o  profit  by  its  own  wrong.  But  it  does  not 
so  profit  under  this  rule.  If  the  land  was 
worth  $600  for  a  sawmill  site,  at  the  time 
the  firtt  suit  was  brought,  it  would  make 
no  difference  in  that  suit  whether  the  de- 
fendant, or  some  other  party,  thereafter 
used  it  for  this  purpose,  and  paid  its  value. 
If  it  was  worth  $500,  the  plaintiff  could 
get  $600  for  it,  and  if  it  was  not  worth 
$500,  the  defendant  is  not  to  be  charged 
that  sum  as  its  value.  If  it  is  true  that 
the  defendant  was  the  only  customer  for  a 
sawmill  site,  that  fact  may  show  that  it 
was  not  worth  $500.  It  does  not  show  that 
the  plaintiff  could  not  have  let  it  for  what 
it  was  worth,  nor  entitle  him  to  recover 
more  than  its  worth  from  the  defendant. 

When  the  two  actions  are  considered 
separately,  and  the  recovery  in  the  first 
suit  is  based  upon  loss  of  esthetic  value, 
the  rule  that  the  total  esthetic  loss  is  to 
be  reduced  by  the  value  of  the  practical  use 
that  remains  is  not  to  be  ignored.  And, 
in  the  second  suit,  it  must  be  remembered 
that  the  sawmill  value  for  which  recovery 
is  there  had  is  no  less  and  no  more  than 
the  same  value,  as  estimated  in  the  other 
suit.  In  the  first  suit,  the  plaintiff's  re- 
covery is  reduced  from  the  total  esthetic 
loss,  because  what  is  left  to  him  is  worth 
the  sum  deducted.  The  principle  govern- 
ing the  deduction  is  not  in  any  way  af- 
fected by  the  fact  that  the  future  use  is 
thereafter  enjoyed  wrongfully  by  the  de- 
fendant, or  rightfully  by  someone  else.  It 
is  the  value  of  that  use,  not  the  fact  of  its 
enjoyment,  that  enters  into  this  computa- 
tion. Wrongs  done  after  the  date  of  the 
first  writ  are  recovered  for  in  the  second 
suit  only.  They  are  then  recovered  for  be- 
cause the  rights  infringed  had  value,  and 
belonged  to  the  plaintiff  when  infringed 
upon.  The  defendant  is  not  to  be  charged 
once  for  taking  the  sawmill  use  from  the 
plaintiff,  in  the  first  suit,  and  again  for 
using  it,  in  the  second  suit. 

When  the  trial  takes  place  after  the  ter- 
mination of  the  trespass,  the  fact  of  the 
defendant's  continued  occupancy  may  be 
important  evidence  upon  the  value  of  the 
use.  Lancaster  &  J.  Electric  Light  Co.  v. 
Jones,  supra.  It  does  not  affect  the  way 
the  law  deals  with  that  value  when  found. 

It  is  evident  that  much  of  the  divergence 
in  views  between  the  parties  here  arises 
from  the  confusion  incident  to  the  attempt 
to  separate  the  damages,  eo  that  the  appro- 
priate portion  thereof  shall  be  recovered  in 
each  suit.  There  is,  in  such  a  situation,  a 
natural  tendency  to  duplication.     Knowing 
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that  the  whole  wrong  has  been  done,  it  is 
difficult  to  view  it  as  terminating  arbi- 
trarily at  the  date  of  the  first  writ.  But 
it  iB  necessary  to  do  this,  if  the  cases  are 
to  be  tried  separately.  With  the  trial  of 
the  cases  as  one,  much  of  the  difficulty 
disappears 

When  the  cases  are  tried  together,  and 
one  assessment  of  damages  is  made,  all  the 
surrounding  facts  and  circumstances  are 
to  be  treated  as  evidence  upon  the  issue  of 
the  extent  of  the  plaintiff's  entire  damage, 
or  the  value  of  the  entire  use  the  defend- 
ant made  of  his  property.  Was  its  worth 
for  a  sawmill  site  greater  than  for  any 
other  use?  If  bo,  the  plaintiff  may  recover 
the  larger  sum.  Was  the  use  of  which  the 
defendant's  acts  deprived  the  plaintiff  more 
valuable  than  that  made  by  the  defendant? 
If  so,  the  plaintiff  again  may  recover  the 
larger  sum,  since,  in  any  event,  he  was  en- 
titled to  put  his  property  to  the  most  profit- 
able use  it  was  capable  of.  Horton  v. 
Cooley,  136  Mass.  689.  But  in  neither  event 
can  he  recover  both  the  value  of  the  use 
to  him,  and  its  value  to  the  defendant.  To 
suppose  that  both  uses  could  be  enjoyed  at 
once  is  to  presume  an  impossible  situation; 
and  to  assess  damages  on  that  basis  would 
be  paying  the  plaintiff  for  value  that  never 
existed.  "The  plaintiff  is  entitled  to  be 
compensated  apcording  to  the  magnitude  of 
his  loss.  The  defendant  ought  only  to  be 
liable  to  compensate  him  according  to  the 
magnitude  of  his  loss.*'  Foote  v.  Merrill, 
54  N.  H.  400,  494,  20  Am.  Rep.  151. 

The  damage,  or  loss  of  valuable  use.  to 
the  plaintiff,  by  the  defendant's  occupation, 
is  to  be  computed  with  reference  to  his 
whole  estate.  It  is  not  to  be  found  by  first 
considering  what  the  acre  would  be  worth 
if  it  could  be  used  with  the  estate,  and  add- 
ing thereto  the  decrease  in  value  of  the 
estate  if  this  acre  were  taken  from  it.  By 
such  a  process  the  same  item  of  damage 
might  be  recovered  twice;  once,  because  the 
acre  was  taken  from  the  estate,  and  again, 
because  the  estate  was  deprived  of  the 
acre.  It  may  be  possible  to  apportion  the 
worth  of  property  valuable  only  for  a 
common  use,  between  the  parts  of  it;  but 
the  process  is  an  unsatisfactory  one,  and 
quite  likely  to  result  in  an  overestimate  on 
the  whole.  Cocheco  Mfg.  Co.  v.  Strafford, 
61  N.  H.  455.  Unless  circumstances  render 
such  division  necessary,  the  logical  and 
proper  method  is  to  treat  the  estate  as  a 
whole  in  making  up  the  assessment. 

Exceptions  sustained. 

All  concur. 
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WEST  VIRGINIA   SUPREME   COURT 
OP  APPEALS. 

JOHN  M.  WIRGMAN  et  al.,  Appts., 

v. 

PROVIDENT  LIFE  A  TRUST  COMPANY 
OF  PHILADELPHIA  et  al.,  Exrs.,  etc, 
of  Stuart  Wood,  Deceased. 

(79  W..Va.  562,  92  S.  E.  415.) 

Venae  —  establishing  land  title. 

1.  A  suit  against  nonresidents  for  estab- 
lishment or  vindication  of  an  equitable  title 
to  land  must  be  brought  in  the  county  in 
which  the  land  as  to  which  relief  is  sought, 
or  some  part  thereof,  is  situated. 

For  other  cases,  see  Venue,  I.  in  Dig.  1-52 
If.  8. 

Courts— jurisdiction— property  In  other 
state. 

2.  The  courts  of  this  state  have  no  juris- 
diction or  power  to  control,  regulate,  or 
supervise  the  administration  of  personal 
property  of  the  estate  of  a  deceased  person, 
held  in  another  state  by  his  personal  repre- 
sentatives, under  letters  testamentary  there 
granted,  even  though  the  executors  named 
in  the  will  have  qualified  in  this  state. 

For  other  cases,  see  Executors  and  Admin' 
istrators,  III.  b,  in  Dig.  l-5t  N.  8. 

(February  6,  1917.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Circuit  Court  for  Logan  County  dismis- 
sing a  bill  filed  for  the  cancelation  of  a 
deed  and  for  the  establishment  of  title  in 
them  to  certain  lands,  and  for  an  account- 
ing.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Vinson  A  Thompson  and  Fred- 
erick M.  Leonard,  for  appellants. 

Messrs.  Conlen,  Brinton,  Sb  Acker  and 
Campbell,  Brown,  A  Davis,  for  appellees: 

A  court  of  chancery  in  any  jurisdiction 
where  the  persons  of  both  defendants  are 
found  would  have  power  to  decree  in  ac- 
cordance with  the  first  prayer  for  relief, 
i.  e.,  the  surrender  of  the  beneficial  interest 
alleged  to  have  been  acquired  in  violation  of 
a  trust  relation,  for  it  is  the  act  of  the 
parties,  and  not  the  decree  of  the  court, 
that  would  affect  such  beneficial  interest. 

Tennant  V.  Fretts,  67  W.  Va.  569,  29 
LR.A.(N.S.)  625,  140  Am.  St.  Rep.  979,  68 
S.  E.  387;  Chapman  v.  Pittsburg  &  S.  R. 
Co.  26  W.  Va.  299;  Massie  v.  Watts,  6 
Cranch.    148,  3  L.   ed.    181;    Dickinson  v. 

Headnotes  by  Pofitctoabgeb,  J. 

Note.  —  For  effect  of  qualification  of  per- 
sonal representatives  in  state  other  than  the 
domicil  of  the  deceased,  to  give  court  juris- 
diction as  to  assets  in  another  state,  see 
annotation  following  this  case,  post,  718. 
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Hoomes,  8  Gratt.  353;  Whitehouse,  Eq.  Pr. 
313-681. 

A  decree  in  personam  could  not  be  pro- 
nounced against  Edward  R.  Wood,  Jr.,  one 
of  the  executors  and  trustees  under  the 
last  will  and  testament  of  Stuart  Wood, 
deceased,  who  is  not  served  with  process 
and  has  made  no  appearance  in  the  cause, 
but  who  is  proceeded  against  by  order  of 
publication. 

Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 
565. 

The  interest  acquired  in  the  lands  by 
Wood  from  plaintiffs  was  devised  by  the 
last  will  and  testament  of  Stuart  Wood  to 
the  executor  and  Edward  R.  Wood,  Jr.,  as 
trustees  thereunder,  and  the  latter  is  there- 
fore an  indispensable  party,  and  no  decree 
against  his  coexecutor  and  cotrustee  could 
be  rendered  in  his  absence;  but  the  action, 
must  be  brought  in  Pennsylvania,  the  pri- 
mary probate  jurisdiction  (where  the  par- 
ties hereto,  both  plaintiff  and  defendant, 
reside),  or  in  some  other  jurisdiction  where 
the  persons  of  both  defendants  can  be 
found. 

Whitehouse,  Eq.  Pr.  125;  3  Williams, 
Exrs.  2125-2126;  Blake  v.  McKim,  103 U.S. 
336,  26  L.  ed.  563;  18  Cyc.  966;  Woerner, 
Am.  Law  of  Administration,  §  380;  Bar- 
bour, Parties,  483-486;  Schouler,  Exrs. 
§  401;  Gould,  PI.  §  73;  Conolly  v.  Wells,  33 
Fed.  205;  Rinehart  v.  Rinehart,  15  N.  J. 
Eq.  44. 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 

The  decree  complained  of  on  thiB  appeal 
dismissed  the  bill  of  the  plaintiffs,  filed  for 
the  purpose  of  cancelation  of  a  deed  exe- 
cuted by  them,  on  the  ground  of  fraudulent 
procurement  thereof,  establishment  of  title 
in  them  to  a  one-tenth  interest  in  certain 
lands  owned  by  one  Stuart  Wood  of  the 
city  of  Philadelphia,  at  the  date  of  his 
death,  and  an  accounting  with  them  by  the 
executors  of  the  will  of  said  Stuart  Wood, 
as  to  the  proceeds  of  certain  other  lands 
sold  by  him  in  his  lifetime,  on  a  plea  in 
equity  which  virtually  amounts  to  a  plea 
to  the  jurisdiction  of  the  court. 

The  plaintiffs  are  residents  of  the  city  of 
Philadelphia.  Wood  resided  there  at  the 
date  of  the  transaction  complained  of  and 
died  in  that  city.  His  will  was  probated 
there,  and  the  defendants  qualified  there 
as  executors  of  his  will.  At  the  date  of 
the  acquisition  of  title  to  the  lands,  55,000 
acres,  more  or  less,  they  were  situate  in  the 
county  of  Logan.  By  a  declaration  of  trust, 
dated  July  1,  1892,  Wood  admitted  and 
declared  that  he  held  and  would  continue 
to  hold,  upon  certain  terms  and  conditions 
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set  forth,  an  undivided  one-tenth  interest 
in  these  lands,  in  trust  for  the  use  and 
benefit  of  Joseph  I.  Doran,  Sabin  W.  Colton, 
and  John  H.  Dingee.  Doran  and  Colton  as- 
signed and  transferred  their  interests  to 
John  H.  Wirgman  and  J.  Walter  White. 
Later  White  conveyed  his  interest  to  Din- 
gee  and  Wirgman,  the  plaintiffs  in  the  bill 
By  a  deed  dated  February  7,  1913,  Dingee 
and  Wirgman  conveyed  their  interests  to 
Stuart  Wood,  for  and  in  consideration  of 
$55,000.  In  May,  1913,  Wood  conveyed 
9,000  acres  of  the  land  to  Cole  and  Crane 
for  more  than  $700,000.  One  purpose  of 
the  bill  was  to  cancel  the  deed  of  February 
7,  1913,  and  another,  to  obtain  a  settlement 
on  the  basis  of  a  one-tenth  interest  in  the 
proceeds  of  the  sale  of  the  lands  sold. 

The  following  facts  not  disclosed  on  the 
face  of  the  bill  were  set  up  by  the  plea  and 
proved  on  the  issue  made  thereon:  Such 
portions  of  the  lands  as  lay  in  Logan 
county  were  conveyed  to  Cole  and  Crane, 
and  none  of  the  unsold  lands  lie  in  that 
county.  The  will  of  Stuart  Wood  was 
probated  in  the  city  of  Philadelphia,  county 
of  Philadelphia,  and  state  of  Pennsylvania, 
and  the  defendants  there  qualified  as  exec- 
utors of  his  will.  Such  portions  of  the 
proceeds  of  the  lands  disposed  of  to  Cole 
and  Crane,  as  Wood  had  not  collected  in 
Ms  lifetime,  were  represented  by  notes  se- 
cured by  a  deed  of  trust  on  the  lands  sold, 
and  these  notes  had  been,  for  the  most  part 
collected  by  the  executors  before  this  suit 
was  instituted,  and  those  not  collected  were 
in  the  hands  of  the  defendants.  All  of  the 
funds  and  securities  arising  from  said  sale 
have  been  carried  into  the  accounts  of  the 
foreign  administration,  and  no  ancillary  ad- 
ministration has  been  asked  for  or  obtained 
in  Logan  county,  though  an  authenticated 
copy  of  the  will,  as  proved  before  the 
register  for  the  probate  of  wills  and  grant- 
ing of  administration  in  and  for  the  city  of 
Philadelphia,  and  there  probated,  was  ad- 
mitted to  probate  by  the  clerk  of  the  county 
court  of  Mingo  county,  West  Virginia,  and 
the  executors  therein  named  have  qualified 
in  that  county,  under  authority  so  to  do, 
conferred  by  §  4,  chap,  85,  of  the  Code 
(§  3991).  Though  it  is  not  so  stated  in  the 
plea  or  shown  in  the  evidence,  the  fact 
is  that,  since  the  date  of  the  acquisition  of 
the  55,000  acres  of  land  by  Stuart  Wood, 
Logan  county  has  been  divided,  and  a  por- 
tion of  what  was  once  Logan  county  is  now 
Mingo  county.  An  allegation  of  the  plea 
and  a  fact  proved  is  that  none  of  the  unsold 
lands  lie  in  Logan  county. 

The  defendants  are  the  Provident  Life  ft 
Trust  Company,  a  corporation,  and  Edward 
R.  Wood,  Jr.,  executors  of  the  last  will  and 


testament  of  Stuart  Wood,  deceased.  The 
former  is  a  nonresident  corporation,  author- 
ized to  do  business  in  this  state,  and  the 
process  was  executed  by  service  upon  its  at- 
torney in  fact.  Owing  to  his  nonresidence, 
it  was  not  served  upon  Edward  R.  Wood, 
and  an  order  of  publication  was  taken 
against  him. 

Obviously  the  bill  cannot  be  maintained 
as  one  having  for  its  purpose  vindication  of 
an  equitable  title  to  land  in  Logan  county. 
It  does  not  in  any  manner  attack  the  sale 
made  to  Cole  and  Crane.  They  are  not 
made  parties  to  it,  nor  has  it  in  any  man- 
ner assailed  their  title.  If  the  executors 
can  be  treated  as  devisees  of  any  land,  that 
land  is  not  to  be  found  in  Logan  county. 
Any  suit  or  proceeding  brought  primarily  to 
affect  the  title  to  land  must  be  instituted 
in  the  county  in  which  the  land  or  some 
part  of  it  is  situated.  Tennant  v.  Fretts, 
67  W.  Va.  569,  29  L.R.A.(N.S.)  625,  140 
Am.  St.  Rep.  979,  68  S.  E.  387;  Code,  chap. 
123,  §  1,  cL  3  (§  4734).  Rader  v.  Adam- 
son,  37  W.  Va.  582,  16  S.  E.  808,  recognises 
an  exception  to  this  rule.  Whether  it  is 
well  founded,  it  is  not  now  necessary  to 
say.  Neither  of  these  defendants  resides  in 
any  county  in  the  state.  Nor  can  the  bill 
be  treated  as  one  Beeking  an  interest  in  the 
lien  secured  upon  the  lands  sold  to  Cole 
and  Crane.  It  prayB  no  relief  as  to  that 
lien,  nor,  it  is  repeated,  are  Oole  and  Crane 
made  parties  to  it. 

In  so  far  as  it  seeks  control,  regulation, 
or  supervision  of  the  distribution  of  the  per- 
sonal estate  of  Stuart  Wood,  in  the  hands 
of  his  personal  representatives  appointed  in 
another  jurisdiction  and  under  duty  to  ren- 
der an  account  there,  or  to  charge  the  same 
with  debtB,  its  purpose  is  beyond  the  juris- 
diction of  the  courts  of  this  state.  The 
plaintiffs  are  residents  of  the  state  in  which 
that  personal  estate  is  in  course  of  admin- 
istration. It  has  not  been  withdrawn  from 
this  state  to  their  prejudice,  as  citizens 
here,  for  they  are  not  such  citizens;  and, 
moreover,  it  does  not  appear  from  the  bill 
that  any  portion  thereof  has  been  with- 
drawn from  this  state.  In  so  far  as  it  rep- 
resents collections  from  Cole  and  Crane  on 
account  of  purchase  money  of  the  lands 
sold  to  them,  it  may  have  come  from  a 
state  other  than  this,  for  it  does  not  ap- 
pear that  Cole  and  Crane  reside  here.  At 
the  date  of  the  institution  of  this  suit,  only 
two  of  the  Cole  and  Crane  notes  remained 
unpaid,  and,  at  the  date  of  the  filing  of 
the  plea,  they  had  been  paid.  If  the  sums 
represented  by  these  notes  could  be  re- 
garded as  assets  in  the  state  of  West  Vir- 
ginia, the  plaintiffs  sought  no  remedy  to 
prevent  removal  thereof.    Their  bill  asked 
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■o  relief  against  the  defendants  as  to  that 

particular  fund.     No  injunctive  process  to 
prevent  removal  thereof  was  asked,  nor  did 
the  bill  charge  that  this  fund  was  in  the 
hands  of  anybody  here,  or  pray  that  it  be 
charged  with  any  debt  due  to  the  plaintiffs 
from  the  testator.    As  to  it,  the  only  alle- 
gation is  that  they  are  entitled  to  share  in 
the  distribution  not  of  that  particular  fund, 
bat  in  the  entire  proceeds,  on  the  basis  of 
ownership  of  an  undivided  one-tenth  inter* 
est  in  the  land,  and  the  bill,  at  the  same 
time,  disclosed  the  fact  that  the  estate  in 
which  they  claim  such  share  was  in  course 
of  distribution  in  the  jurisdiction  in  which 
the  plaintiffs  resided.     From  these  disclos- 
ures and  allegations,  it  is  obvious  that  the 
purpose  of  the  bill  was  not  to  charge  the 
two  unpaid  notes  as  for  a  debt  due  from 
the  estate  of  Stuart  Wood.    It  was  to  get 
one  tenth  of  the  entire  proceeds,  the  great 
bulk  of  which  had  been  rightfully  collected 
and  taken  into  another  state,  and  the  bal- 
ance of  which  has  been  collected  and  taken 
away  without  objection. 

"An  executor  or  administrator  duly  ap- 
pointed under  the  authority  and  jurisdic- 
tion of  another  state  or  country  acquires  a 
good  title  to  the  personal  property  and  as- 
sets of  his  intestate,  which  are  there  found, 
and  which  come  to  his  hands  by  virtue  of 
such  appointment,  and  that  he  is  to  be 
held  accountable  therefor  only  in  the  legal 
tribunals  of  the  state  or  country  under 
which  he  holds  his  office."  Bigelow,  Judge, 
in  Norton  v.  Palmer,  7  Oush.  623. 

This  proposition  is  sustained  by  uniform 
authority.  Musselman's  Appeal,  101  Pa. 
165;  Brownlee  v.  Lockwood  20  N.  J.  Eq. 
239;  Campbell  v.  Sheldon,  13  Pick.  8,  28; 
Boston  v.  Boyiston,  2  Mass.  384;  Stevens 
v.  Gaylord,  11  Maes.  266;  Fay  v.  Haven,  S 
Met.  114.  The  principle  was  recognized  in 
Tunstall  v.  Pollard,  11  Leigh  1,  but  the 
case  fell  within  an  exception  thereto.  More- 
over, a  foreign  administrator  or  executor 
has  no  power  or  authority  in  this  state, 
and  therefore  he  can  neither  sue  nor  be 
sued  as  such,  that  is,  strictly  in  his  official 
capacity,  in  this  state.  Oney  v.  Ferguson, 
41  W.  Va.  568,  23  S.  E.  710;  Crumlish  v. 
Shenandoah  Valley  R,  Co.  40  W.  Va.  627, 
22  S.  E.  90;  Leach  v.  Buckner,  19  W.  Va. 
36,  44.  Under  this  principle,  however,  per- 
sonal representatives  cannot  take  shelter 
from  the  consequences  of  their  own  wrongs. 
Under  some  circumstances,  they  may  be 
sued  and  held  to  accountings  in  jurisdictions 
other  than  those  in  which  they  were  ap- 
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pointed,  but  the  jurisdiction  exercised  over 
them  in  such  cases  is  not  inconsistent  with 
the  general  principle. 

"They  are  in  such  proceeding  treated  not 
in  their  official  capacity,  which  is  coexten- 
sive only  with  the  state  in  which  they 
received  their  appointment,  but  as  persons 
who,  by  withdrawing  themselves  from  the 
jurisdiction  of  the  court  having  power  over 
them,  are  unlawfully  in  possession  of  the 
property  which  is  to  be  protected,  or  ad- 
judged to  the  lawful  owner."  Woerner, 
Am.  Law  of  Administration,  §  164.  Cal- 
houn v.  King,  5  Ala.  523,  526;  Patton  v. 
Overton,  8  Humph.  192;  Tunstall  v.  Pol- 
lard, 11  Leigh,  1;  Powell  v.  Stratton,  11 
Gratt.  792;  Manion  v.  Titsworth,  18  B.  Mon. 
582. 

Though  the  executors  have  qualified  in 
Mingo  county,  not  Logan,  they  hold  no  per- 
sonal assets  in  this  state,  nor  are  there  any 
here  to  be  recovered  by  them.  Their  quali- 
fication in  this  state,to  enable  them  to  exer- 
cise their  powers  and  authority  respecting 
the  real  estate  in  Mingo  county,  manifestly 
does  not  subject  them  to  a  liability  to  ac- 
count for  the  personal  estate  here.  To 
require  that  of  them  would  be  wholly  in- 
consistent with  the  general  principles  just 
stated.  Cancelation  of  the  deed  alleged  to 
have  been  fraudulently  procured  could  only 
affect  the  status  of  the  fund  derived  from 
the  sale  to  Cole  and  Crane  and  the  unsold 
lands  in  Mingo  county.  It  could  not,  on 
the  showing  made  here,  disturb  or  affect 
the  title  of  Cole  and  Crane.  In  so  far  as 
that  deed  affects  or  governs  the  right  to 
the  proceeds  of  the  sale,  it  can  be  set  aside 
in  Pennsylvania,  the  jurisdiction  in  which 
the  fund  is,  as  well  as  here,  if  the  allega- 
tion of  fraud  should  be  sustained,  and  that 
is  the  proper  jurisdiction  for  litigation  as  to 
that  fund.  As  regards  the  lands  sold,  the 
deed  could  be  set  aside  only  as  a  means 
of  charging  the  personal  estate  of  Wood 
with  a  money  demand,  and  that  estate  is 
in  course  of  administration  in  Pennsylvania. 
It  cannot  be  drawn  into  the  courts  of  this 
state  for  settlement  or  partition,  or  to  be 
made  liable  for  a  debt. 

If  the  plaintiffs  have  any  right  to  charge 
the  unsold  lands  with  the  demand  they  set 
up  respecting  the  sold  lands,  they  must  pro- 
ceed in  the  county  in  which  the  unsold  lands 
are. 

For  the  reasons  stated,  the  decree  com- 
plained of  will  be  affirmed. 

Petition  for  rehearing  denied  May  8, 1917. 
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Annotation  —  Effect  of  qualification  of  personal  representatives 
within  state,  other  than  the  domicile  of  the  deceased,  to  give 
court  jurisdiction  as  to  assets  in  another  state. 


A  search  has  disclosed  few  cases 
directly  in  point  with  Wirgman  v.  Provi- 
dent Life  &  T.  Co.  ante,  715.  The  de- 
cision is  in  accord  with  several  other 
authorities  on  somewhat  similar  facts, 
and  with  many  cases  on  the  general 
principles  involved.  As  to  the  general 
principles  it  was  said  in  Vaughan  v. 
Northrup  (1841)  15  Pet.  (U.  S.)  1,  10 
L.  ed.  639,  on  facts  not  within  the  scope 
of  the  note:  "The  question  is  broadly 
presented  whether  an  administrator  ap- 
pointed and  deriving  his  authority  from 
another  state  is  liable  to  be  sued  here,  in 
his  official  character,  for  assets  lawfully 
received  by  him  under  and  in  virtue  of 
his  original  letters  of  administration. 
We  are  of  opinion,  both  upon  principle 
and  authority,  that  he  is  not.  Every 
grant  of  administration  is  strictly  con- 
fined in  its  authority  and  operation  to 
the  limits  of  the  territory  of  the  govern- 
ment which  grants  it;  and  does  not  de 
jure  extend  to  other  countries.  It  cannot 
confer,  as  a  matter  of  right,  any  author- 
ity to  collect  assets  of  the  deceased  in 
any  other  state;  and  whatever  operation 
is  allowed  to  it  beyond  the  original  terri- 
tory of  the  grant  is  a  mere  matter  of 
comity,  which  every  nation  is  at  liberty 
to  yield  or  to  withhold,  according  to  its 
own  .  .  .  institutions  and  interests  of  its 
own  citizens.  On  the  other  hand,  the 
administrator  is  exclusively  bound  to  ac- 
count for  all  the  assets  which  he  receives 
under  and  in  virtue  of  his  administra- 
tion to  the  proper  tribunals  of  the  gov- 
ernment from  which  he  derives  his  au- 
thority; and  the  tribunals  of  other  states 
have  no  right  to  interfere  with  or  to 
control  the  application  of  those  assets, 
according  to  the  lex  loci.,, 

It  was  held  in  Fay  v.  Haven  (1841)  3 
Met.  (Mass.)  109,  and  Boston  v.  Boylston 
(1807)  2  Mass.  384  that  an  executor  ap- 
pointed in  another  state  or  country  than 
the  domicil  of  the  decedent  could  not  be 
compelled  to  account  in  Massachusetts 


for  assets  received  in  such  domicil,  al- 
though he  had  filed  a  copy  of  the  will 
and  taken  out  letters  of  administration 
in  Massachusetts.  And  the  same  doc- 
trine is  approved  (obiter)  in  Campbell 
v.  Sheldon  (1832)  13  Pick.  (Mass.)  23. 
In  the  Boylston  Case  the  court  based  its 
decision  partly  on  the  inconvenience  of 
permitting  courts  outside  the  decedent's 
domicil  to  draw  into  administration  as- 
sets received  by  the  executor  or  adminis- 
trator in  the  domicil,  where,  it  was  said, 
it  might  reasonably  be  presumed  was  the 
larger  part  of  the  estate  and  the  claims 
against  it,  and  partly  on  the  wording  of 
the  Massachusetts  statute  providing  for 
the  granting  of  administration  of  the 
testator's  estate  "lying  in  this  govern- 
ment" in  cases  of  the  filing  and  record- 
ing, pursuant  to  the  Statute,  of  wills  ad- 
mitted to  probate  in  another  state  or 
country.  In  the  Fay  Case,  the  court 
said:  "It  has  been,  I  apprehend,  the 
uniform  doctrine  of  this  court  that  any 
other  administration  than  that  granted 
where  the  deceased  had  his  domicil  must 
be  considered  as  an  ancillary  administra- 
tion. .  .  .  Such  ancillary  administrator 
would  not  be  obliged  to  account  here  for 
assets  received  in  the  place  of  principal 
administration,  although  he  had  filed  a 
copy  of  the  will  and  taken  letters  of  ad- 
ministration in  this  commonwealth.  .  .  . 
It  seems  to  be  highly  reasonable  and 
proper  that  the  accountability  of  the 
administrator  for  all  assets  received 
under  an  appointment  in  one  state  should 
be  exclusively  under  the  laws  and  judi- 
cial decisions  of  the  state  conferring 
upon  him  the  power  and  authority  to  act 
in  this  behalf;  and  that  all  questions  as 
to  the  faithful  or  unfaithful  discharge  of 
his  duties  as  such  administrator  should 
be  limited  to  the  same  local  jurisdiction. 
If  it  were  not  so,  obviously  great  confu- 
sion would  arise,  and  conflicting  decisions 
might  be  made,  requiring  inconsistent 
duties  of  the  administrator."    R.  E.  H. 
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CHRISTIAN  THIESEN,  Plff.  in  Err. 

v. 

GULP,    FLORIDA,    &    ALABAMA    RAIL- 
WAY COMPANY  et  al. 

(—  Fla.  — ,  78  So.  491.) 


Water  —  riparian  rights  —  extent. 

1.  Private  ownership  of  land  riparian  to 

Headnotes  1  and  2  by  the  Coubt. 
Headnotes  3-10  by  Elus,  J. 

Note.  —  As  to  right  of  action  by  owner  of 
upland  for  interference  with  access  to  nari- 
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navigable  waters  in  this  state  extends  ordi- 
narily to  high-water  mark. 
For  other  cases,  see  Waters,  I.  o,  4,  <*>  *n 
Dig.  1-52  N.  8. 

Trial  —  direction  of  verdict. 

2.  While  a  verdict  should  not  be  directed 
lor  one  party  when  there  is  evidence  on 
which  the  jury  may  lawfully  find  for  the 
opposite  party,  yet,  where  the  burden  is  on 
the  plaintiff  to  prove  all  the  elements  essen- 
tial to  sustain  his  claim  to  relief,  and  he 
fails  to  make  such  proof,  a  verdict  may  be 
directed  for  the  defendant. 

For  other  cases,  see  Trial,  IL  d,  S,  in  Dig. 

1-52  nr.  8. 

On  Rehearing. 

Water  —  riparian  land. 

3.  At  common  law,  lands  which  were 
bounded  by  and  extended  to  the  high-water 
mark  of  waters  in  which  the  tide  ebbed  and 
flowed  were  riparian  or  littoral  to  such 
waters. 

For  other  cases,  see  Waters,  IL  a,  in  Dig. 
1S2  N.  8. 

Same  —  title  to  tideland. 

4.  The  title  to  the  soil  under  the  waters 
where  the  tide  ebbs  and  flows,  and  in  this 
state  all  navigable  waters,  between  high  and 
low  water  mark,  is  in  the  state  of  Florida, 
subject  to  the  powers  of  Congress  to  regu- 
late commerce.  The  title  to  such  land,  how- 
ever, is  held  by  the  state  in  trust  for  the 
people,  who  have  the  rights  of  navigation, 
fishing,  bathing,  and  commerce  upon  and  in 
the  waters. 

For  other  oases,  see  Waters,  I.  o,  4,  b,  in 
Dig.  1-52  N.  8. 

Same  —  ingress  and  egress. 

5.  At  common  law,  a  riparian  proprietor 
whose  land  extends  to  high-water  mark  of 
tidewaters  had  the  right  of  ingress  and 
egress  to  and  from  the  lot  over  the  waters 
upon  which  his  land  bordered.  In  this  state 
he  enjoys  such  right,  and  that  of  unob- 
structed view  over  the  waters,  and,  in  com- 
mon with  the  public,  the  right  of  navigation, 
bathing,  and  Ashing  in  such  waters. 

For  other  eases,  see  Waters,  II.  a,  in  Dig. 
1-6%  N.  8. 

Same  —  building*  on  submerged  land. 

6.  A  riparian  owner  of  lands  that  are 
bounded  by  or  extend  to  the  high-water 
mark  of  tidewaters  or  navigable  streams 
and  lakes  has  no  right,  without  consent  of 
the  state,  to  erect  or  build  any  structure 
upon  the  submerged  land,  between  the  ordi- 
nary high  and  low  water  marks  of  such 
waters. 

For  other  cases,  see  Waters,  I.  b,  4>  c>  ** 
Dig.  1-52  N.  8. 

Pleading  —  wharfage  rights. 

7.  A  declaration,  in  an  action  for  dam- 
ages for  interfering  with  one's  rights  as  a 
common-law  riparian  owner  of  land  on  a 
bay,  which  declaration  alleges  a  right  in  the 

gable  water,  see  annotation  following  this 
case,  post,  738,  and  references  therein  to  an- 
notation on  related  questions. 
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abutting  landowner  to  build  wharves,  piers, 
and  docks  upon  the  submerged  land  to  the 
channel  of  the  bay,  may  be  treated  as  a 
valid  declaration  by  eliminating  the  allega- 
tions as  to  the  right  to  build  wharves,  docks, 
and  piers  to  the  channel,  as  surplusage. 
For  other  cases,  see  Pleading,  I.  q,  in  Dig* 
1-62  N.  8. 

Evidence  — -  State  Papers. 

8.  The  American  State  Papers  are  re- 
ceived in  evidence  without  other  proof  of 
their  authenticity  than  the  published  volume. 
For  other  cases,  see  Evidence,  IV.  a,  in  Dig. 

1-52  N.  8. 

Water  —  riparian  rights  as  property. 

9.  The  rights  of  a  riparian  owner  at  com- 
mon law  constitute  property  of  which  such 
owner  cannot  be  deprived  by  the  state  under 
the  Constitution,  without  just  compensation. 
For  other  cases,  see  Eminent  Domain,  III. 

c,l,in  Dig.  1-52  N.  8. 

Same  —  legislative  grant  —  effect. 

10.  Chapter  4802,  Laws  of  Florida  1899, 
entitled  "An  Act  to  Grant  the  Water  Front 
of  the  City  of  Pensacola,"  is  ineffectual  to 
justify  a  railroad  company,  under  a  grant 
from  the  city  of  the  submerged  land  between 
high  and  low  water  mark,  lying  in  front  of 
the  land  of  a  riparian  owner,  in  depriving 
such  riparian  owner  of  his  common-law 
rights,  as  such,  without  just  compensation. 
For  other  cases,  see  Eminent  Domain,  IIL 

c,  1,  in  Dig.  1-52  N.  8. 

(Browne,  Ch.  J.,  dissents  from  propositions 

1  and  2.) 

(November  3,  1917.) 

ERROR  to  the  Court  of  Record  for  Es- 
cambia County  to  review  a  judgment 
in  favor  of  defendants  in  an  action  brought 
to  recover  damages  for  filling  in  the  sub- 
merged land  in  front  of  plaintiff's  lot  and 
depriving  him  of  his  rights  as  a  riparian 
owner.     Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Sullivan  &  Sullivan,  for  plain- 
tiff in  error: 

Plaintiff  had  riparian  rights  in  and  to 
the  submerged  lands,  which  were  vested 
rights,  and  of  which  he  could  not  be  de- 
prived without  compensation. 

Panama  Ice  &  Fish  Co.  v.  Atlanta  &  St. 
A.  Bay  R.  Co.  71  Fla.  419,  71  So.  608; 
Illinois  v.  Illinois  C.  R.  Co.  146  U.  S  387, 
36  L.  ed.  1018,  13  Sup.  Ct.  Rep.  110;  Ab- 
bot v.  Doe,  6  Ala.  396;  Joseph  v.  Ran- 
dolph, 71  Ala.  507,  46  Am.  Rep.  347;  Shir- 
ley v.  Bishop,  67  Cal.  543,  8  Pac.  82;  Mad- 
son  v.  Spokane  Valley  Land  &  Water  Co. 
40  Wash.  414,  6  L.R.A.(N.S.)  257,  82  Pac. 
718;  Brookhaven  v.  Smith,  188  N.  Y.  74, 
9  L.R.A.(N.S.)  326,  80  N.  E.  665,  11  Ann. 
Cas.  1;  Barnes  v.  Midland  R.  Terminal  Co. 
193  N.  Y.  378,   127  Am.   St  Rep.  962,  85 
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N.  E.  1093*  Broward  v.  Mabry,  68  Fla. 
398,  60  So.  826;  Merrill-Stevens  Co.  v. 
Durkee,  62  Fla.  649,  67  So.  428;  Yates  T. 
Milwaukee,  10  Wall.  497,  19  L.  ed.  984. 

Twenty  years  of  possession  give  a  pre- 
scriptive title  not  only  to  the  lot  itself,  but 
to  all  rights  and  interests  pertaining  to  the 
water  front  and  land  in  front  of  the  up- 
land lot. 

Illinois  Steel  Co.  v.  Bilot,  109  Wis.  418, 
83  Am.  St.  Rep.  906,  84  N.  W.  866,  86 
N.  W.  402;  Wilson  v.  Henry,  40  Wis.  594, 
1  Mor.  Min.  Rep.  167;  Lampman  v.  Van 
Alstyne,  94  Wis.  417,  69  N.  W.  171;  Roe 
V.  Strong,  107  N.  Y.  350,  14  N.  E.  294; 
Gould,  Waters,  p.  37;  Illinois  Steel  Co.  v. 
Budziaz,  106  Wis.  499,  48  L.R.A.  830,  80 
Am.  St.  Rep.  64,  81  N.  W.  1027,  82  N.  W. 
534.     . 

Accretions  which  have  formed  to  the 
original  boundaries,  when  fixed,  will  pass 
as  part  of  the  estate,  in  the  absence  of  any- 
thing to  show  to  the  contrary  intent. 

1  Farnham,  Waters,  325. 

The  United  States  courts  recognize  the 
right  of  access  in  riparian  owners,  but  re- 
gard it  as  a  right  which  is  subservient  to 
the  government  control  of  navigable  waters, 
And  subject  to  all  injurious  consequences 
oaused  by  improvements  made  in  the  ex- 
ercise of  such  control. 

Gibson  v  United  States,  166  U.  S.  269, 
41  L.  ed.  996,  17  Sup.  Ct.  Rep.  578;  Lyon 
v.  Fishmonger's  Co.  L.  R.  1  App.  Cas. 
662,  46  L.  J.  Ch.  N.  S.  68,  35  L.  T.  N.  S. 
669,  25  Week.  Rep.  165,  23  Eng.  Rul.  Cas. 
141;  San  Francisco  Sav.  Union  v.  R.  G.  R. 
Petroleum  &  Min.  Co.  1  Ann.  Cas.  182,  and 
note,  144  Cal.  134,  66  L.R.A.  242,  103  Am. 
St.  Rep.  72,  77  Pac.  823. 

Mr.  John  S.  Beard,  also  for  plaintiff  in 
error. 

Messrs.  Blount  &  Blount  &  Carter, 
for  defendants  in  error: 

Unless  the  half  lot  claimed  by  Thiesen 
was  confirmed  by  the  commissioners,  Con- 
gress, or  the  courts,  the  title  never  vested 
in  his  alleged  predecessor;  consequently,  he 
would  derive  no  title  from  the  Spanish 
source. 

Florida  Town  Improv.  Co.  v.  Bigalsky, 
44  Fla.  771,  33  So.  460;  Mitchell  v.  Fur- 
man,  180  U.  S.  402,  437,  45  L.  ed.  596, 
611,  21  Sup.  Ct.  Rep.  430. 

Zand  added  by  accretion  or  alluvion  to 
the  shore  of  tidal  navigable  waters  belongs 
.to  the  government,  and  not  to  the  adjoin- 
ing proprietor. 

.  Ker  &  Co.  v.  Couden,  223  U.  S.  268,  56 
L.  ed.  432,  32  Sup.  Ct.  Rep.  284. 

The  shore,  under  the  Spanish  law,  be- 
longed to  the  King  in  trust,  and  was  not 
ialienable  by  him  under  the  Spanish  law. 


Geiger  v.  Filor,  8  Fla.  325;  Sullivan  v. 
Richardson,  33  Fla.  1,  14  So.  692. 

The  state  is  the  owner  of  all  lands  below 
high-water  mark  on  navigable  waters. 

McGilvra  v.  Ross,  216  U.  S.  70,  MLei 
95,  30  Sup.  Ct.  Rep.  27;  State  ▼.  Black 
River  Phosphate  Co.  32  Fla.  82,  21  L.RA. 
189,  13  So.  640;  Merrill-Stevens  Co.  v. 
Durkee,  62  Fla.  549,  57  So.  428;  Alden  v. 
Pinney,  12  Fla.  348. 

None  of  the  deeds  under  which  plaintiff 
claimed  undertook  to  convey  any  submerged 
land.  The  deedB  all  convey  by  definite 
metes  and  bounds.  None  of  them  mention 
submerged  land  or  riparian  rights. 

Axline  v.  Shaw,  36  Fla.  305,  28  LJLA. 
391,  17  So.  411;  Alden  v.  Pinney,  supra; 
Sullivan  v.  Moreno,  19  Fla.  200;  Rivas  v. 
Solary,  18  Fla.  122;  State  v.  Black  River 
Phosphate  Co.  32  Fla.  82,  21  L.R.A.  189, 
13  So.  640. 

The  presumption  is  that  riparian  owner- 
ship extends  only  to  high-water  mark  and, 
in  order  to  prove  a  greater  interest,  the 
party  must  show  a  valid  conveyance  or 
grant  from  the  Spanish  government  or  the 
state. 

Symmes  v.  Prairie  Pebble  Phosphate  Co 
64  Fla.  480,  60  So.  223. 

The  burden  of  proving  riparian  owner- 
ship is  on  the  person  asserting  it,  and 
plaintiff  has  not  sustained  this  burden. 

Dumas  v.  Garnett,  32  Fla.  64,  13  So.  464; 
Rivas  v.  Solary,  18  Fla.  122;  Sullivan  v. 
Moreno,  19  Fla.  200;  Merrill-Stevens  Co.  v. 
Durkee,  62  Fla.  649,  57  So.  428;  Symmes 
v.  Prairie  Pebble  Phosphate  Co.,  supra. 

The  maintenance  of  little  wharves  and 
bathhouses  by  plaintiff  and  Walter,  his 
predecessor,  can  give  them  no  title  to  the 
submerged  land,  or  rights  therein  as  against 
the  state  or  its  grantee. 

Sullivan  v.  Moreno,  19  Fla.  200;  Bass  v. 
Ramos,  58  Fla.  161,  138  Am.  St.  Rep.  105, 
50  So.  945;  State  ex  rel.  Dawson  v.  Akers, 
92  Kan.  169,  140  Pac.  637,  Ann.  Cas.  1916B, 
543;  Patton  v.  Los  Angeles,  169  Cal.  521, 
147  Pac.  141;  Jersey  City  v.  James  P. 
Hall,  Ann.  Cas.  1912A,  702,  note. 

Prior  to  1856  the  state  was  the  owner 
of  this  water  front,  even  though  lot  369 
abutted  it. 

McGilvra  v.  Ross,  215  U.  S.  70,  54  L.  ed. 
95,  30  Sup.  Ct.  Rep.  27;  Patton  v.  Los. 
Angeles,  169  Cal.  621,  147  Pac.  141;  Fish 
v.  Chicago  G.  W.  R.  Co.  125  Minn.  380,  147 
N.  W.  431;  Linthicum  v.  Coan,  64  Md.  439, 
64  Am.  Rep.  775,  2  Atl.  826;  Shively  r. 
Bowlby,  152  U.  S.  1,  38  L.  ed.  331,  14  Sup. 
Ct  Rep.  548;  People  ▼.  Kirk,  53  Am.  St 
Rep.  294,  note;  Sage  v.  New  York,  154 
N.  Y.  61,  38  L.R.A.  606,  61  Am.  St.  Rep. 
592,  47  N.  E.  1096,  Stevens  v.  Paterson  A 


L.R.A.1918E. 


THIMSEN*  v.  GULF,  F.  &  A.  R.  CO. 


721 


N  R.  Co.  34  N.  J.  L.  532,  3  Am.  Rep 
Stub*   v.    Black    River    Phosphate    Co.    32 
Fit.  82,  21  L.R.A.  186,  13  So.  640. 

The  ownership  of  the  state  was  in  trust, 
and  actual  possession  of  a  part  of  the 
water  front,  by  Bobe  or  those  claiming 
through  him,  no  matter  how  long  con- 
tinued, could  give  no  rights,  riparian  or 
otherwise,  as  against  the  state. 

Sullivan  v.  Moreno,  19  Fla.  200;  Bass  v. 
Ramos,  68  Fla.  161,  138  Am.  St.  Rep.  105, 
50  So.  945. 

The  rights  granted  by  the  Act  of  1866 
were  in  trust,  upon  certain  conditions  as 
to  improvements  for  purposes  of  commerce 
and  navigation.  They  were  made  without 
consideration  and,  being  upon  condition, 
could  be  withdrawn  by  the  state  at  any 
time,  or,  at  least,  after  a  reasonable  time 
for  making  the  improvements  had  elapsed. 
State  y.  Black  River  Phosphate  Co.  su- 
pra; Shively  v.  Bowlby,  22  Or.  414,  30  Pac. 
154,  affirmed  in  162  U.  S.  1,  38  L.  ed.  331, 
14  Sup.  Ct.  Rep.  48;  Capital  City  Light  & 
Fuel  Co.  v.  Tallahassee,  42  Fla.  462,  28  So. 
810,  affirmed  in  186  U.  S.  401,  46  L.  ed. 
1219,  22  Sup.  Ct.  Rep.  866. 

A  riparian  proprietor,  as  such,  has  no 
right  of  access  or  other  rights,  which  will 
prevent  the  state,  or  its  agents  or  grantees, 
from  improving  the  submerged  land  for  pur- 
poses of  commerce  and  navigation. 

Koyer  v.  Miner,  172  Cal.  448,  156  Pac. 
1023;  Henry  Dalton  &  Sons  Co.  v.  Oakland, 
168  Cal.  463,  143  Pac.  721;  Scranton  v. 
Wheeler,  179  U.  S.  141,  45  L.  ed.  126,  21 
Sup.  Ct.  Rep.  48;  Home  for  Aged  Women 
*.  Com.  202  Mass.  422,  24  L.R.A.(N.S.)  70, 
89  N.  E.  124. 

A  riparian  owner  has  no  right  to  build 
a  wharf  opposite  his  property,  as  against 
the  state  or  its  grantee. 

Cobb  v.  Lincoln  Park,  202  111.  427,  63 
L.R  A.  264,  95  Am.  St.  Rep.  258,.  67  N.  E.  5. 

Mr.  Philip  D.  BeaU,  also  for  defend- 
ants in  error. 

Per  Curiam: 

In  an  action  to  recover  damages  for  fill- 
ing in  from  the  shore  line  towards  the 
channel,  opposite  plaintiff's  land  upon  the 
waters  of  Pensacola  Bay,  in  Escambia 
county,  Florida,  the  court  directed  a  ver- 
dict for  the  defendants,  and  the  plaintiff 
took  writ  of  error  to  the  final  judgment  for 
the  defendants. 

The  Btatute  •  under  which  the  action  is 
brought  is  as  follows: 

"643.  An  act  entitled  'An  Act  to  Benefit 
Commerce/  approved  December  27,  1866, 
and  the  grants  therein  made  shall  remain 
in  force,  which  act  is  as  follows: 

"  'Whereas  it  is  for  the  benefit  of 


meroe  that  wharves  be  built  and  ware- 
houses erected  for  facilitating  the  landing 
and  storing  of  goods  and  whereas,  the  state 
being  the  proprietor  of  all  submerged 
lands  and  water  privileges  within  its  boun- 
daries, which  prevents  the  riparian  owners 
from  improving  their  water  lots;  therefore, 

"The  state  of  Florida,  for  the  consid- 
eration above  mentioned,  devests  itself  of 
all  right,  title  and  interest  to  all  lands 
covered  by  water,  lying  in  front  of  any 
tract  of  land  owned  by  a  citizen  of  the 
United  States,  or  by  the  United  States  for 
public  purposes,  lying  upon  any  navigable 
Btream  or  bay  of  the  sea  or  harbor,  as  far 
as  to  the  edge  of  the  channel,  and  hereby 
vests  the  full  title  to  the  same  in  and  to 
the  riparian  proprietors,  giving  them  the 
full  right  and  privilege  to  build  wharves 
into  streams  or  waters  of  the  bay  or  harbor 
as  far  as  may  be  necessary  to  effect  the 
purposes  described,  and  to  fill  up  from  he 
shore,  bank  or  beach  as  far  as  may  be  de- 
sired, not  obstructing  the  channel,  but  leav- 
ing full  space  for  the  requirements  of  com- 
merce, and  upon  lands  so  filled  in,  to  erect 
warehouses  or  other  buildings,  and  also 
the  right  to  prevent  encroachments  of  any 
other  person  upon  all  such  submerged  lands 
in  the  direction  of  their  lines  continued  to 
the  channel,  by  bill  in  chancery,  or  at  law, 
and  to  have  and  maintain  action  of  tres- 
pass in  any  court  of  competent  jurisdiction 
m  the  state,  for  any  interference  with  such 
property,  also  confirming  to  the  riparian 
proprietors  all  improvements  which  may 
have  heretofore  been  made  upon  submerged 
jlands,  for  the  purposes  herein  mentioned.' 

"644.  Nothing  in  this  article  contained 
shall  be  so  construed  as  to  release  the 
title  of  the  state  of  Florida,  or  any  of  its 
grantees,  to  any  of  the  swamp  or  over- 
flowed lands  within  the  limits  of  the  same, 
but  the  grant  herein  contained  shall  be  lim- 
ited to  those  persons  and  bodies  corporate 
owning  lands  actually  bounded  by,  and  ex- 
tending to  low-water  mark,  on  such,  navig- 
able streams,  bays  and  harbors." 

Gen.  Statw  1906,  Compiled  LawB  1914, 
li  643,  644. 

Without  objection  on  the  part  of  the  de- 
fendants, the  plaintiff  offered  in  evidence  a 
written  conveyance  by  Spanish  authority 
dated  December  31,  1813,  covering  "one  lot 
known  by  the  number  369  (three  hundred 
and  sixty-nine)  containing  95  feet  .front, 
by  131  feet,  3  inches,  in  depth,  fronting  on 
the  bay."  Conceding,  but  not  deciding,  that 
It  sufficiently  appears  that  title  to  the  de- 
scribed land  passed  by  successive  convey- 
ances or  otherwise  to  the  plaintiff,  yet,  in 
order  to  maintain  this  action  under  §  643, 
General  Statutes  of  1996,  the  plaintiff  must 
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have  shown  that  the  described  land  was 
"actually  bounded  by  and  extended  to/'  the 
waters  of  a  "navigable  stream,  or  bay  of 
the  sea,  or  harbor."  Gen.  Stat.  1906,  §  644. 
This  is  necessary  to  give  to  the  plaintiff 
the  statutory  rights  that,  under  §  643  of 
the  General  Statutes  of  1906,  accrue  to 
stated  riparian  owners,  in  and  to  the  "lands 
covered  by  water,  lying  in  front  of  any 
tract  of  land  .  .  .  lying  upon  any  navig- 
able stream  or  bay  of  the  sea  or  harbor." 
While  the  expression  "fronting  on  the  bay," 
contained  in  the  above-mentioned  convey- 
ance, may  be  taken,  in  connection  with 
other  circumstances,  to  indicate  a  bound- 
ary, it  may  also  indicate  aspect  or  loca- 
tion with  reference  to  outlook.  Alden  v. 
Pinney,  12  Fla.  348.  Taken  alone,  the 
words  "fronting  on  the  bay"  certainly  can- 
not be  held  to  be  sufficient  to  show  that 
the  land  was  "actually  bounded  by  and 
extended  to"  the  waters  of  a  navigable 
"bay."  This  being  so,  it  was  incumbent 
upon  the  plaintiff  to  show  by  evidence  that 
the  described  land  was  "actuallv  bounded 
by  and  extended  to"  the  waters  of  a  navig 
able  stream,  or  bay  of  the  sea,  or  harbor. 

It  appears  that  a  lot  numbered  368  lies 
north  of  lot  369,  which  lot  368  extends 
north  to  Zarragossa  street.  It  also  appears 
that  a  "dummy"  railroad  track  now  exists 
between  the  water  and  the  uplands  of  lot 
369.  In  the  plaintiff's  chain  of  title  the 
description  is  "east  half  of  lots  three  hun- 
dred and  sixty-eight  and  three  hundred  and 
sixty-nine  in  block  one,  containing  40  feet 
front  on  Zarragossa  street,  and  extending 
back  261  3/12  feet  to  the  Bay  of  Pensacola, 
and  fronting  thereon  47  6/12  feet,  be  the 
front  and  depth  more  or  lesB."  The  dimen- 
sions of  lot  368  are  not  given  in  the  testi- 
mony. A  map  in  evidence  seems  to  indi- 
cate that  lot  368  is  130  feet  north  and 
south.  The  bill  of  exceptions  shows  that 
the  plaintiff  testified,  viz.:  "I  measured 
the  east  side  of  lot  369  from  Zarragossa 
street.  I  measured  from  Zarragossa  368 
and  continued  through  lot  369  to  the  water 
1  measured  the  west  side  in  the  same  way. 
I  measured  one  straight  line  from  Zarra- 
gossa street,  practically  the  middle  of  the 
block;  the  alleyway,  to  the  inside  of  the 
dummy  track,  261  feet.  It  was  261  feet 
inside  the  dummy  track;  just  inside  one 
rail,  between  the  two  rails.  It  was  about 
25  or  30  feet  from  there  to  the  water,  be- 
fore the  Gulf,  Florida,  &  Alabama  filling 
in  was  constructed." 

This  does  not  show  the  southern  bound- 
ary of  lot  369  to  be  "actually  bounded  by 
and  extending  to"  the  waters  of  a  navig- 
able bay.  The  plaintiff  offered  no  direct 
testimony  that,  in  1856,  when  the  riparian 


statute  was  enacted,  or  since  then,  the  lot 
was,  in  part,  bounded  by  and  extended  to 
the  waters  of  a  navigable  bay. 

Frank  Garo  testified  on  behalf  of  plain- 
tiff: 

I  have  known  that  property  since  1882 
There  was  a  fence  running  east  and  west, 
but  there  was  a  lot  run  down  to  the  bay. 

There  was  no  fence  to  the  south.  In  fact 
it  was  open  to  the  bay. 

Another  witness,  G.  P.  Bobe,  whose  grand- 
father had  owned  the  lot,  testified  that — 

This  lot  came  down  pretty  close  to  the 
water  or  to  the  beach,  before  the  wharf  or 
the  terminal  track  was  built.  My  recol- 
lection is  that  the  lot  did  not  go  clear  to 
the  water,  .  .  .  about  5  feet,  nearly  to 
the  beach. 

On  redirect: 

I  could  not  say  how  far  the  lot  went 
down  to  the  water.  I  do  not  know  where 
the  lot  line  was  on  the  south  side. 

Mr.  Albert  Riera  testified  on  redirect: 
I  cannot  state  whether  or  not  this  lot  ran 
down  to  the  ordinary  high  water. 

This  testimony,  as  well  as  that  of  other 
witnesses,  does  not  show  that  lot  369  actu- 
ally extended  to  the  waters  of  the  bay. 
There  is  testimony  that  the  plaintiff,  and 
his  predecessors  in  occupany  of  lot  369, 
used  the  submerged  lands  in  front  of  the 
lot  with  wharves,  etc.,  but  this  use  does  not 
confer  riparian  rights  under  the  statute. 
The  lot  must  be  actually  bounded  by  and 
extend  to  low-water  mark  of  the  navig- 
able bay,  for  the  riparian  rights  under  the 
statute  to  attach.  The  maps  put  in  evi- 
dence by  both  parties  indicate  that  the  lot 
did  not  extend  to  the  waters  of  the  bay. 

In  1892,  the  predecessor  in  title  of  the 
plaintiff  executed  to  the  Pensacola  Termi- 
nal Company  a  lease  of  "a  right  of  way  15 
feet  in  width  along  and  across  the  water 
front  of  the  Bay  of  Pensacola,  city  of  Pen- 
sacola, said  state  and  county,  now  owned 
by  the  party  of  the  first  part,  south  of  the 
premises  now  owned,  occupied  and  under 
inclosure  by  the  party  of  the  first  part, 
known  and  described  as  the  east  one-half  of 
lot  number  three  hundred  and  sixty-nine 
(369)  in  block  number  one  (1),  according 
to  the  plan  of  the  old  city  of  Pensacola.  in 
said  state  and  county,  fronting  forty-seven 
(47)  feet  front  on  the  Bay  of  Pensacola  to 
the  edge  of  the  channel  of  said  bay,  the 
said  right  of  way  to  extend  from  the  east- 
ern to  the  western  boundaries  of  the  said 
described  property  of  the  party  of  the  first 
part."  This  description  is  not  of  a  lot  ac- 
tually bounded  by  and  extending  to  the 
Waters  of  the  bay.    It  may  be  regarded  as 
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defining  the  location  of  the  property  leased 
to  the  terminal  company    for    its    railroad 
track,  "south  of  the  premises  now  owned" 
by  the  lessor.    The  conveyance  to  the  plain- 
tiff in  1896  is  of  the  "east  half  of  lots  three 
hundred  and   sixty-eight    (368)    and  three 
hundred  and  sixty-nine  (369)   in  block  one 
(1)  of  the  old  city  of  Pensacola  containing 
ft  frontage  of  forty  (40)  feet  on  Zarragossa 
street   and    running    through  to  Pensacola 
Bay,  being  261%  feet  and  having  a  front- 
age on  said  bay   of  47%  feet"  This  does 
sot  define  a  boundary  as  extending  to  the 
waters  of  the  bay,  even  if  that  could  avail 
when  the  original  Spanish  grant  was  of  a 
lot  "fronting   on   the   bay,"   which    is   not 
shown  to  have  carried  title  to  land  "actu- 
ally  bounded    by    and    extending    to    low- 
water  mark"  of  the  navigable  bay,  as  re- 
quired by   the  statute   quoted   above,   con- 
ferring riparian  rights.    Private  ownership 
extends    ordinarily    to    high-water    mark. 
Merrill-Stevens  Co.  v.  Durkee,  62  Fla.  549, 
57  So.  428  j  Ker  &  Co.  v.  Couden,  223  U.  S. 
268,  56  L.  ed.  432,  32  Sup.  Ct.  Rep.  284; 
United  States  v.  Pacheco,  2  Wall.  587,  17 
L.  ed.  865. 

The  plaintiff's  claim  is  predicated  upon 
the  grant  of  riparian  rights  contained  in 
chapter  791,  Acts  of  December  27,  1856, 
entitled  "An  Act  to  Benefit  Commerce"  ( Fla. 
Gen.  Stat.  1906,  §§  643,  644;  Fla.  Comp. 
Laws,  1914) ;  and  the  defendants'  claim  is 
based  on  chapter  4802,  Acts  1899,  entitled 
"An  Act  to  Grant  the  Water  Front  of  the 
City  of  Pensacola." 

While  a  verdict  should  not  be  directed 
for  one  party  when  there  is  evidence  on 
which  the  jury  may  lawfully  find  for  the 
opposite  party,  yet,  where  the  burden  is  on 
the  plaintiff  to  prove  all  the  essential  ele- 
ments to  sustain  his  claim  to  relief,  and 
he  fails  to  make  such  proof,  a  verdict  may 
be  directed  for  the  defendant.  In  this 
case  the  burden  was  on  the  plaintiff  to  af- 
firmatively show  that  lot  369  was  actually 
bounded  by  and  extended  to  low-water  mark 
of  the  bay.  This  showing  was  not  made, 
and  there  was  no  error  in  directing  a  ver- 
dict for  the  defendant.  See  Brass  v.  Ramos, 
58  Fla.  161,  138  Am.  St.  Rep.  105,  50  So. 
945. 

Judgment  affirmed. 

Taylor,  Whitfield,  Ellis,  and  West,  JJ., 

concur. 

Browne,  Ch.  J.,  dissenting: 

I  regret  that  I  cannot  concur  in  the  de- 
cision in  this  case,  but  I  am  too  firmly 
convinced  by  the  evidence,  both  document* 
ary  and  parol,  that  the  lot  in  question  ex- 
tended to  and  was  bounded  by  the  bay,  and 
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that  Thiesen.  was  a  riparian  owner,  to  do 
otherwise.  The  earliest  deed  introduced  in 
evidence  in  support  of  plaintiff's  title  was 
one  from  Lorenzo  Vitrian,  syndic,  to  An- 
tonio Montero,  dated  December  31,  1813, 
and  contained  this  description:  "One  lot 
known  by  the  number  369  (three  hundred 
and  sixty-nine)  containing  95  feet  front, 
by  131  feet,  3  inches,  in  depth;  fronting  on 
the  bay." 

The  majority  of  the  court  hold  that: 
"Taken  alone,  the  words  'fronting  on  the 
bay'  certainly  cannot  be  held  to  be  suffi- 
cient to  show  that  the  land  was  actually 
bounded  by  and  extended  to  the  waters  of 
a  navigable  bay." 

In  view  of  the  testimony  as  to  the  south 
boundary  of  this  lot,  which,  to  my  mind, 
clearly  proves  that   the    lot    was    actually 
{bounded  by  and  extended  to  the  waters  of 
the  bay,  I  cannot  see  why  we  should  dis- 
cuss   the    effect    of    the    description    when 
"taken  alone."    Nevertheless,  I  contend  that, 
even  "taken  alone,"  the  language  used  fully 
describes  a  lot  bounded  by  and  extending  to 
the  waters  of  the  bay.     "Having  a  front 
on,"  or  "fronting  on,"  are  apt  terms  to  de» 
scribe  the  boundaries  to  real  estate.     Thus 
a  lot  described  as  "having  a  front  on,"  or 
"fronting    on,"    Monroe    street,    means    a 
lot    extending    to    and    bounded    by    such 
street.    The  natural  common-sense  meaning 
of  these  words  is  boundary  and  not  aspect, 
and,   before   we   change  the   common-sense 
meaning  of  words,  and  give  them  a  strained 
and  unusual  one,  it  should  plainly  appear 
from  the  instrument  itself  that  such  was 
the  intention,   or   from  facts  and  circum- 
stances which  irresistibly  force  the  latter 
construction.     Where  a  deed  conveys  "one 
lot  known  by  the  number  369   (three  hun- 
dred   and    sixty-nine)    containing    95    feet 
front,  by  131  feet,  3  inches,  in  depth,  front- 
ing on  Monroe  street,"  the  natural  mean- 
ing   is    that    it    conveyed    a    lot    actually 
bounded  by    and    extending  to  the  street, 
and  if,  after  taking  his  131  feet,  3  inches, 
there  remained  a  strip  between  that  point 
and  the  street,  the  grantor  would  take  to 
the  street;  for  there  is  no  rule  of  construe* 
tion  more  clearly  settled  than  that  courses 
and  distances  must  yield  to  natural  objects, 
and,  where  they  conflict,  the  distances  must 
be  contracted  or  expanded  to  accord  to  the 
monuments.    In  this  case  a  map  was  intro- 
duced which  showed  lot  369  ending  before 
it  reached  the  water,  but  it  is  obvious  that 
the  party  who  made  the  plat  was  not  fa- 
miliar with  this  rule  of  construction ;  and 
arbitrarily  limiting  the  depth  of  the  lot  to 
the   course  and  distance  described   in  tne 
deed,  instead  of  extending  it  to  the  natural 
object   (the  bay),  cannot  set  aside  a  rule 
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of  construction  enunciated  by  Chief  Justice 
Marshall  in  Mclver  v.  Walker,  9  Cranch, 
173,  3  L.  ed.  694,  and  followed  without  ex- 
ception by  all  the  courts  of  the  country 
where  the  question  has  arisen,  including 
Florida.  Daggett  t.  Willey,  6  Fla.  482. 
To  my  mind  the  wordB  used  in  this  deed 
are  not  ambiguous,  and  leave  no  doubt  about 
whether  boundary  or  aspect  was  intended; 
but,  if  so,  there  remains  the  strong  circum- 
stance that  neither  Vitrian  nor  his  heirs 
ever  made  claim  for  the  strip  between  the 
upland  and  the  bay,  but  that,  for  over  one 
hundred  years,  Thiesen  and  his  predecessors 
in  title  claimed  the  strip,  and  exercised  all 
the  rights  of  ownership,  undisturbed  by 
anyone.  The  law  does  not  recognize  such 
a  condition  as  land  without  an  owner,  and, 
if  Vitrian  did  not  part  with  the  title  to  the 
strip  between  the  upland  and  the  bay,  he 
and  his  heirs  lost  all  claim  by  reason  of 
the  open,  notorious  possession,  under  claim 
of  ownership,  of  Thiesen  and  his  prede- 
cessors in  title,  for  one  hundred  years. 
This  seems  to  dispose  of  the  contention,  but 
I  am  not  satisfied  to  let  it  rest  there.  If 
there  is  any  ambiguity  or  doubt  as  to 
whether  Vitrian,  by  the  use  of  the  words 
"fronting  on  the  bay,"  intended  to  grant 
the  space  between  the  upland  and  the  bay, 
he  or  anyone  claiming  under  or  through 
him  ought  not  to  be  permitted  to  deprive 
Thiesen  of  the  premises  or  his  rights,  under 
the  rule  of  construction  that,  when  there 
is  an  uncertainty  in  a  deed  about  what  is 
meant,  we  should  interpret  the  words 
against  the  vendor,  because  it  was  in  his 
power  and  it  was  his  duty  to  use  such 
words  as  to  leave  no  room  for  doubt. 

The  construction  which  I  have  placed  on 
the  words,  "fronting  on  the  bay/'  is  well 
supported  by  the  authorities.  In  the  caw 
of  Crane  v.  French,  60  Mo.  App.  367,  it 
was  held,  in  order  that  a  lot  should  be  re- 
garded as  "fronting  on  the  street/1  it  must 
actually  extend  to  and  be  bounded  by  the 
street.  In  the  case  of  Proctor  v.  Maine  C. 
R.  Co.  96  Me.  458,  52  Atl.  933,  the  descrip- 
tion in  a  deed  to  a  lot  of  land  was  before 
the  court  for  construction.  It  read: 
"Granted  to  Deborah  Mills  the  first  30-acre 
lot  toward  the  Round  cove,  as  it  is  now 
laid  out,  with  a  road  to  be  allowed  upon 
the  bank  front  30  rods,  and  northeast  hy 
east  into  the  woods  8  score  rod." 

The  case  hinged  on  whether  the  words 
"front  80  rod"  extended  the  lot  to  Fore 
river,  and  the  court  held  that  it  did,  and 
said:  "Besides,  the  descriptive  language 
of  the  grant  itself,  'front  30  rods/  is  ap- 
propriate to  land  lying  adjacent  to  the 
water,  and  is  not  appropriate  to  any  other 
condition   shown   to   have   existed   at   the 
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time  of  the  grant.  A  lot  of  land  may  be 
said  to  'front*  on  water,  but  not  usually  to 
'front'  on  another  piece  of  land.  It  may 
'front'  on  a  road.  But  in  this  case  there 
does  not  appear  to  have  been  any  existing 
road.  The  language  to  the  grant,  'road  to 
be  allowed  upon  the  bank/  indicates  rather 
the  reservation  of  a  public  right  of  way 
for  a  road  then  contemplated,  than  for  one 
then  existing.  But  in  whatever  condition 
the  road  was,  it  is  clear  that  it  was  not 
referred  to  as  a  boundary.  The  Mills  lot 
evidently  'fronted'  on  something,  and  we 
think  that  something  was  Fore  river.  It 
follows,  therefore,  by  the  usual  rules  of 
construction,  that  Deborah  Mills,  by  the 
grant  of  this  lot  of  upland  fronting  on 
tidewater,  became  also  the  owner  of  the 
adjacent  fiats  to  low-water  mark,  not  ex- 
ceeding 100  rodB  from  high-water  mark. 
And  her  record  title  has  come  to  the  plain- 
tiff." 

The  description,  which  was  thus  con- 
strued to  mean  fronting  on  tidewater  and 
carrying  with  it  certain  riparian  rights, 
did  not  say,  as  description  in  the  instant 
case  says,  that  the  land  fronted  on  the 
water,  but  merely  said  "front  30  rod,"  and 
the  court  held  that,  as  there  was  no  road 
for  it  to  front  on,  and  as  land  is  not 
usually  described  as  fronting  on  land,  and 
as  the  Mills  lot  evidently  fronted  on  some- 
thing, that  something  was  Fore  river- 
There  is  no  necessity  for  me  to  resort  to 
such  fine  reasoning  to  reach  the  conclusion 
that  the  lot  in  controversy  fronted  on  the 
bay,  for  the  deed  states  so  specifically,  and 
the  Mills  Case,  cited  supra,  abundantly  sup- 
ports my  position  that  the  words  "front- 
ing on  the  bay"  carry  with  them  the  right 
to  the  lowlands  lying  between  the  upland 
and  the  waters  of  the  bay,  and  the  riparian 
rights  thereto  attaching. 

A  very  strong  and  well-reasoned  case, 
copiously  supported  by  authorities,  on  the 
question  involved  in  the  one  under  con- 
sideration, is  that  of  Morgarr  v.  Livingston, 
6  Mart.  (La.)  19.  It  is  instructive,  in  that 
it  gives  the  Spanish  and  French  terms  used 
in  descriptions  in  deeds  and  their  transla- 
tions, and  their  force  and  purpose  when 
expressed  in  English.  The  original  deed 
upon  which  Thiesen's  title  is  predicated 
was  in  Spanish,  and  was  executed  while 
Florida  was  a  Spanish  possession,  and  the 
words  used  in  the  description  should  be 
given  the  meaning  which  was  intended  by 
them.  If  the  Spaniards  used  the  expres- 
sion, "frente  al  bayou,"  to  designate  a  lot 
bounded  by  the  bay,  we  should  not  defeat 
that  purpose  and  say  they  meant  aspect  and 
not  boundary,  because  they  did  not  use  our 
more    labored    and    tautological    one    of 
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"bounded  by  and  extending  to  the  waters 
of  the  bay."  I  quote  freely  from  the  opinion 
in  the  case  of  Morgan  v.  Livingston,  supra, 
not  as  an  authority  for  the  conclusion  which 
I  have  reached,  but  in  support  of  it.  In 
that  case  J.  B.  Poeyf  arre  sold  to  P.  Bailly 
property  thus  described:  "A  lot  of  mine 
situated  out  of  this  city,  consisting  of  60 
feet  of  front  and  180  in  depth,  in  conform- 
ity with  the  plan  of  Don  Carlos  Trudeau, 
public  surveyor  of  the  city,  bounded  on 
one  side  by  a  lot  of  the  vendor,  and  on  the 
other  by  one  of  B.  Oravier,  which  lot  be- 
longs to  me  for  having  purchased  it  with 
greater  quantity  of  land  from  B.  Gravier 
and  Maria  J.  Delhonde,  his  wife." 

In  the  deed  of  Poeyfarre,  the  premises 
were  described  as:  "A  piece  of  land  form- 
ing a  trapezium,  situated  out  of  the  Chapi- 
toulas  gate,  consisting  of  415  feet  of  land, 
frente  al  rio,  front  to  the  river,  186  feet 
in  depth  on  the  side  of  the  city,  411  feet 
8  inches  on  the  side  of  the  vendors'  garden, 
and  on  the  back  229  feet  8  inches.  The 
whole  forms  2,386  toises  4  feet  and  6  inches 
of  land  in  superficies,  as  appears  by  the 
plan  of  Don  Carlos  Trudeau,  public  sur- 
veyor, of  the  9th  instant,  which  the  parties 
have  signed,  and  which  remains  in  the 
power  of  the  vendee.9' 

In   discussing  the  ease  the  court  said: 
"From    a   very    close   examination    of   the 
books   of  the    Land    Office    of    the  United 
States,  which  have  been  submitted  to  us, 
and  the  depositions  of  surveyors  examined 
in  this  case,  it  is  clear  that  in  French  and 
Spanish  conveyances,  both  public  and  pri- 
vate, the  words  face  au  fieuve,  face,  frente 
al  rio,  frente,  front  to  the  river,  or  front 
exclusively    designate    estates    bounded    by 
the  river,  which  in  the  country  are  other- 
wise called  riparious,  bound  to  the  repair 
of  the  road,  its  ditches,  bridges,  and  levees, 
and  to    supply    ground    for    either  or  the 
whole  of  these,  when  that  which  they  cover 
is  carried  away  by  the  water.    We  are  there* 
fore  bound  to  take  the  expression,  frente 
al  rio,  in  the  deed,  as  evidence  of  the  in- 
tention of  one  of  the  parties  to  convey,  and 
of  the  other  to  acquire,  a  riparious  estate, 
unless,  by  taking  it  in  this  sense,  we  are 
led     o   an   incongruous   or    absurd   result. 
.     .      •     If    the    parties    to    the    deed    to 
Poeyfarre   meant   that   a   riparious    estate 
should  pass,  their  intention  might  be  car- 
ried into  effect  by  conveying  as  far  as  the 
river  by  express  words,    or    by    conveying 
everything  susceptible  of  absolute  private 
ownership  between  the  line  of  the  trape- 
zium most  distant  from  its  front  and  paral- 
lel to  the  river,  till  the  bank.    In  the  pres- 
ent case  both  methods  appear  to  have  been 
adopted.      The  land  is  sold,  front  to  the 
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river,  an  expression  which,  in  the  general 
understanding  of  the  county,  is  equivalent 
to  the  moat  explicit  terms  of  a  boundary 
on  the  river;  and  it  does  not  appear  that 
the  vendors,  who,  by  the  pleadings,  are  ad- 
mitted by  both  parties  (since  they  both 
claim  under  them)  to  have  been  riparious 
owners,  have  retained  any  part  of  the 
ground  between  the  trapezium  and  the 
river.  .  .  .  The  impression  on  our  minds 
is  irresistible  that  Poeyfarre  sold  to  Bailly, 
as  he  had  himself  purchased  from  Gravier, 
a  riparious  estate,  one  bounded  by  the  river, 
or  separated  only  by  the  public  road. 
.  .  .  We  conclude  that,  on  the  inspection 
of  the  deed,  it  appears  to  us  the  words 
'front  to  the  river,'  used  therein,  were  in- 
tended to  denote  a  riparious  estate  border- 
ing on  the  river." 

In  none  of  the  cases  which  I  have  cited 
have  the  descriptive  words  been  as  strong 
and  clear  as  in  the  instant  case.  One  uses 
the  term  "front  30  rod,"  another  "front  to 
the  river,"  but  in  both  cases  it  was  held 
that  these  words  conveyed  a  riparious  es- 
tate. Had  the  description  in  the  deed  from 
Vitrian  said  "fronting  the  river,"  here 
might  have  been  grounds  for  discussion, 
and  for  giving  a  strained  instead  of  the 
natural  and  obvious  meaning  to  the  words, 
but  the  use  of  the  word  "on"  in  connection 
with  "fronting"  removes  all  doubts  and 
carries  with  it  the  idea  of  physical  con- 
tact. 

So  far  as  I  have  discussed  only  the  prop- 
osition advanced  by  the  majority  of  the 
court  that  "taken  alone,  the  words  'front- 
ing on  the  bay'  certainly  cannot  be  held 
to  be  sufficient  to  show  that  the  land  was 
'actually  bounded  by  and  extended  to  the 
waters  of  the  navigable  bay.'" 

But,  as  I  said  in  the  opening  part  of  this 
opinion,  this  description  need  not  and 
should  not  be  "taken  alone,"  but  must  be 
taken  in  connection  with  the  evidence  in 
the  case.  The  superior  court  of  the  terri- 
tory of  Florida  considered  that  the  lot  ex- 
tended to  the  bay,  because  in  the  United 
States  marshal's  deed  to  Francis  Bobe, 
dated  August  31,  1841,  it  is  described  as 
"the  eastern  half  of  said  lots,  number  three 
hundred  and  sixty-eight,  and  three  hun- 
dred and  sixty-nine,  situated  in  the  city 
of  Pensacola,  and  containing  47%  feet 
front  on  Zarragossa  street,  and  extending 
back  261  feet  and  3  inches  to  the  Bay  of 
Pensacola,  and  fronting  thereon  40  feet." 

In  1875,  Francis  W.  Bobe  sold  the  lot  to 
Ellas  Lee,  and  in  1878  Elias  and  Mary  Lee 
reconveyed  it  to  Bobe,  and  in  both  deeds 
the  land  was  described  as  "extending  back 
261  feet  and  3  inches  to  the  Bay  of  Pensa- 
cola, and  fronting  thereon    .    •    .    be  the 
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said  fronts  and  depths  more  or  less."     Be*  i 
ginning  with  the  deed  from   Bobe  to  Lee, 
we  find  in  all  the  descriptions  of  this  lot 
the  words  "be  the  front  and  depth  more  or 
less,"   a  clear   recognition   that,   since   the 
earlier  deeds,  there  had  been  an  accretion 
to  this  lot.     The  administrator  of  the  es- 
tate of  Francis  Bobe,  in  1880,  in  his  report 
to  the  county  judge,  described  the  lot  as 
being  "back  on  the  Bay  of  Pensacola."  In 
the  same  year  the  commissioner  appointed 
by  the  county  judge  to  Bell  the  real  estate 
belonging  to  the  heirs  of  Francis  Bobe  re- 
ported that  he  had  sold  the  "E  %  of  lots 
368   and   369,   block   1,   containing  40  feet 
front  on   Zarragossa  street,  and  extending 
back  267  3/12  feet  to  the  Bay  of  Pensacola, 
and  fronting  thereon  476/12  feet,  be  the  front 
and  depth  more  or  less."     It  is  a  circum- 
stance to  be  considered  that,  in  this  report, 
the  lot  is  described  as  extending  back  267  3/12 
feet,  instead  of  261  3/12,  as  theretofore.   It  is 
reasonable  to  assume  that  the  lot  had,  by 
this  time,  gained  6  feet  by  accretion,  and 
this  explains  the  excess  of  land  found  by 
Thiesen   when  he   measured  it,  before   the 
filling  in  was  done  by  the  Qulf,  Florida,  & 
Alabama  Railway.     It  is  true  that  it  does 
not  account  for  all  the  excess,  but  the  ex- 
tensive  fills  made  to  the  water   fronts  of 
Pensacola   between    1880   and    1914   natur- 
ally resulted  in  the  recession  of  the  water 
line,  and  the  consequent  extension  of  the 
line  of  all  lots  along  the  water  front. 

The  commissioners,  in  making  a  deed  to 
Walters,  returned  to  the  paper  dimensions 
of  the  lot,  but  used  the  significant  words, 
"be  the  front  and  depth  more  or  less." 

In  1892,  Walters,  a  predecessor  in  title 
of  Thiesen,  leased  "a  right  of  way  15  feet 
in  width  along  and  across  the  water  front 
of  the  Bay  of  Pensacola,  city  of  Pensacola, 
said  state  and  county,  now  owned  by  .  .  . 
fronting  47  feet  on  the  Bay  of  Pensacola 
to  the  edge  of  the  channel  of  said  bay 
and  the  said  party  of  the  second 
part  especially  agrees  not  to  interfere  with 
the  water  front  and  the  riparian  rights  of 
the  party  of  the  first  part,  south  of  the 
said  right  of  way  to  the  edge  of  the  chan- 
nel of  the  Bay  of  Pensacola,  all  of  which 
riparian  rights  are  hereby  reserved  under 
the  said  party  of  the  first  part,  his  heirs 
and  assign b,  and  the  said  party  of  the  sec- 
ond part  further  agrees  to  keep  the  right 
of  way  hereby  leased  free  and  unobstructed, 
so  as  to  allow  free  and  unobstructed  access 
and  passage  over  said  right  of  way,  and 
from  the  wharf  now  built  and  owned  by  the 
party  of  the  first  part." 

The  deed  from  Walters  to  Thiesen 
changed  the  phraseology  of  the  description 
a  bit,  but  did  not  alter  its  import*   It  reads: 
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"Running  through  to  Pensacola  bay,  being 
261%  feet,  and  having  a  frontage  on  said 
bay  of  47%  feet." 

In  all  the  descriptions  in  the  various 
documents,  from  Vitrian's  deed  to  Walter*', 
I  find  an  effort  to  convey  a  lot  fronting  on 
the  bay,  and  I  use  the  term  "fronting  on 
the  bay"  advisedly,  as  I  am  satisfied  that 
rhetorically,  philologically,  and  legally,  it 
describes  a  lot  "actually  bounded  by  and 
extending  to  the  bay,"  in  the  absence  of 
anything  to  show  a  contrary  intent. 

I  take  it,  that  the  natural  meaning  of 
the  words  "fronting  on  the  bay,"  ana 
"fronting  on  the  street,"  is  boundary  and 
not  aspect,  and,  consequently,  whoever  con- 
tends for  the  unusual  constructions  as- 
sumes the  burden  of  proof,  and,  until  he 
meets  the  requirement,  the  natural,  ob- 
vious, common- sense,  everyday  meaning  of 
the  words  should  be  accepted. 

I  pass  now  to  another  phase  of  the  case. 
Assuming  there  was  doubt  about  the  bound- 
aries of  this  lot,  it  was  a  question  of  fact 
to  have  been  decided  by  the  jury.     It  is  a 
settled  rule  in  this  state  that  "when  there 
is  room  for  a  difference  of  opinion  between 
reasonable   men   as   to   the   proof   of   facts 
from  which  an  ultimate  fact  is  sought  to 
be  established,  or  when  there  is  room  for 
such  differences  as  to  the  inferences  which 
might  be  drawn  from  conceded  facts,  the 
court  should  submit  the  case  to  the  jury 
for  their  finding."     Anderson  v.  Southern 
Cotton  Oil   Co.   73   Fla,   432,  L.R.A.1917E, 
715,   74   So.   975,  decided   in   the  January 
term  of  this  court,  and  cases  cited  therein. 
The  testimony   of  old  and  reliable  citi- 
zens like  Mr.  Albert  Riera  and  others  who 
testify  for  the  plaintiff,  as  to  the  ancient 
boundary    of   the   lot,   was    as    specific   as 
possible   on    the   question    of    whether   the 
land  owned  by  the  predecessor  in  title  to 
the  plaintiff  was  originally  bound  by  and 
extended  to  the  waters  of  the  navigable  bay. 
The  extensive  fills  which  have  been  made 
for  miles  along  the  water  front  of  Pensa- 
cola in  the  last  thirty  or  forty  years  have 
caused  the  shore  line  of  the  unfilled  lota  to 
recede,   so  that  a   lot  which   one  hundred 
years  ago,  extended  131  feet  to  the  waters 
of  the  bay,  may  now  extend  much  farther, 
by  reason  of   such  recessions. 

"The  rule  governing  additions  made  to 
land  bounded  by  a  river,  lake,  or  sea  has 
been  much  discussed-  and  variously  settled, 
by  usage  and  by  positive  law.  Almost  all 
jurists  and  legislators,  however,  both  an- 
cient and  modern,  have  agreed  that  the 
owner  of  the  land,  thus  bounded,  is  entitled 
to  these  additions.  By  some,  the  rule  has 
been  vindicated,  on  the  principle  of  natural 
justice,  that  he  who  sustains  the  burden  of 


THIESBN  v.  GULP,  F.  &  A.  &  CO. 


72T 


losses  and  of  repairs,  imposed  by  the  con- 
tiguity of  waters,  ought  to  receive  whatever 
benefits  they  may  bring  by  accretion;  by 
others,  it  is  derived  from  the  principle  of 
public  policy,  that  it  is  the  interest  of  the 
community  that  all  land  should  have  an 
owner,  and  most  convenient  that  insensible 
additions  to  the  shore  should  follow  the 
title  to  the  shore  itself."  Banks  v.  Ogden, 
2  Wall.  57,  text  67,  17  L.  ed.  818,  821. 

Charles  P.  Bobe  testified:  "I  do  not 
think  the  lot  went  quite  to  the  water  after 
the  wharf  was  built  Walters  had  a  wharf. 
He  utilized  this  wharf  for  fishing.  He 
had  boats  along  the  wharf  all  the  time.'1 

William  Cline  testified  that  thirty-eight 
years  ago  there  was  a  wharf  and  bathhouses 
on  the  property,  and  that  he  had  seen  boats 
landed  there.  "The  lot  went  out  in  the 
water,  fishermen  brought  the  boats  there, 
and  loaded  them  there  when  they  were 
going  to  sea."  lie  had  seen  fish  boats  land 
there  more  than  thirty  years  ago.  "The 
wharf  was  knocked  down  several  times  by 
storms  and  floating  timber,  but  was  built 
back  again."  Describing  the  south  end  of 
the  lot  he  said:  "The  sand  that  Mr.  Bobe 
put  there  seeped  out  and  was  washed  out 
with  every  blow,  and  made  land.  Where 
there  was  water  before  there  was  land  af- 
terwards. It  was  made.  land.  Boats  were 
pulled  right  up  on  the  lot  from  the  bay 
before  the  road  was  built  there." 

Frank  Caro  has  known  the  lot  since  1882. 
'The  fence  ran  down  to  the  water,  the  fence 
on  the  western  side  and  the  eastern  side. 
The  wharves  were  maintained  there,  and 
sometimes  the  storm  would  wash  the  wharf 
down  and*  he  would  replace  it.  Several 
times.  Boats  landed  there.  At  high  tide 
the  water  would  go  right  up  in  front  of 
the  place,  pretty  near  in  the  yard.  In 
low  tide  you  could  walk  out.  There  was 
a  fence  running  east  and  west,  but  there 
was  a  lot  run  down  to  the  bay.  There  was 
no  fence  to  the  south  side  of  it  at  all.  It 
was  open  to  the  bay/1  Mr.  Albert  Riera  is 
seventy-three  years  old,  has  lived  in  Pensa- 
cola  all  his  life  except  while  in  the  Con- 
federate Army,  ne  testified :  "I  knew  that 
lot  before  the  war.  The  lot  on  the  west 
side  of  my  father's  was  always  known  as 
the  'Bobe  lot'  The  lot  on  the  west  side  of 
thnt  was  the  Hernandez  lot.  there  was  a 
fence  between  my  father's  and  Bobe's  lot. 
I  do  not  think  the  back  portion  of  that 
Bobe  lot  was  ever  fenced.  There  was  noth- 
ing between  that  lot  and  the  water.  It 
was  juat  an  open  beach,  open  to  the  bay. 
It  was  quite  a  short  distance  from  the  front 
portion  of  that  lot  to  the  beach.  It  de- 
pended upon  the  tides.  There  was  sufficient 
room  for  a  vehicle  to  pass  by,  where  the 
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waters  would  cover  it  at  high  water.     By 
lot  I  mean  the  high  land." 

It  is  clear  that  these  witnesses,  in  speak* 
ing  of  the  "lot"  or  the  "yard,"  had  refer- 
ence to  the  usable  part  of  the  lot,  or  the 
upland.  Mr.  Caro  says:  "The  place  south 
of  the  house  towards  the  bay  is  what  I 
call  the  yard."  These  explanations  by  Al- 
bert Riera  and  Frank  Caro  as  to  what  they 
mean  by  ''lot"  and  "yard"  show  the  sig- 
nificance of  the  testimony  of  the  other  wit- 
nesses, and,  from  all  the  testimony,  it 
seems  very  clearly  established,  to  my  mind, 
that  this  lot  fronted  on,  was  bounded  by, 
and  extended  to,  the  waters  of  the  bay. 

The  doctrine  of  the  Anderson  Case,  cited 
supra,  is  thus  stated  in  the  fourth  head- 
note:  "A  party  in  moving  for  a  directed 
verdict  admits  not  only  the  facts  stated  in 
the  evidence  adduced,  but  also  admits  every 
conclusion  favorable  to  the  adverse  party 
that  a  jury  might  fairly  and  reasonably 
infer  from  the  evidence." 

There  is  no  denial  that  the  plaintiff  and 
his  predecessor  in  title  had  been  in  actual 
possession  of  this  lot  for  upwards  of  fifty 
years,  living  on  the  dry  part  of  it,  and 
using  the  water  front  for  the  benefit  of  such 
commerce  as  existed  at  that  time  and  in 
that  locality,  and  built  such  wharves  as 
such  commerce  required.  It  is  true  the 
wharves  built  by  Bobe  and  Walters  and 
Thieeen  were  not  as  large  as  those  built  by 
the  railroad,  which  seeks  to  take  from  the 
owner  his  riparian  rights  without  just  com- 
pensation, nor  was  the  commerce  of  that 
day  and  locality  as  great  as  that  now 
handled  by  the  railroad;  but  I  fail  to  fina 
in  the  Act  of  1856  a  distinction  based  upon 
the  size  of  the  wharves  or  the  volume  of 
commerce.  If  they  were  adequate  to  the 
time  and  place  and  the  needs  of  those  to 
be  benefited,  "it  is  enough;  it  will  serve." 

The  cases  of  Alden  v.  Pinney,  12  Fla. 
348,  and  Sullivan  v.  Moreno,  19  Fla.  200, 
hinged,  as  in  this  case,  on  the  question  of 
fact,  whether  the  lot  in  controversy  had  a 
water  boundary.  I  quote  from  the  opinion 
of  Judge  Westcott  in  the  Alden  v.  Pinney 
Case:  "This  leads  us  to  the  consideration 
of  the  case  upon  the  proofs,  and  the  first 
question  to  be  determined  is,  Has  the  com- 
plainant established  that  the  'southern 
boundary  of  the  lot'  conveyed  to  Gonzalez 
on  the  19th  February,  1827,  from  whom  he 
derives  title,  'was  the  bay/  or  that  it  ex- 
tended to  the  line  of  ordinary  high  tides  in 
calm  weather  at  that  time?  What  may  be 
the  effect  of  the  reservation  of  lot  E  for 
a  market  house  and  storehouses,  as  desig- 
nated on  the  plan  of  the  cabildo,  we  do 
not  determine,  as  no  point  is  made  of  it  by 
defendants,  and  we  treat  the  case  as  though 
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an  absolute  and  proprietary  right  is  in  the 
complainant  to  whatever  passed  under  the 
deed.  The  question  of  boundary  here  is  a 
fact  to  be  determined  by  a  consideration  of 
the  whole  evidence."     12  Fla.  380. 

In  discussing  whether  certain  calls  in 
the  deed  indicated  aspect  or  boundary, 
Judge  Westcott  said:  "These  terms,  there- 
fore, must  receive  that  construction  and 
signification  which  is  most  consistent  with 
the  other  calls,  and  the  evidence  in  the 
ease."     12  Fla    382. 

In  the  case  of  Sullivan  v.  Moreno,  a  pub- 
lic way,  street,  or  common  lay  between  the 
Moreno  land  and  the  bay,  and  the  lot  was 
described  as  bounded  "on  the  south  by  a 
street  on  Pensacola  bay,"  and  the  question 
of  Moreno's  riparian  ownership  was  de- 
cided on  the  ground  that  his  deed  de- 
scribed his  south  boundary  as  "a  street  on 
the  Pensacola  bay."  In  neither  of  these 
cases  was  the  description  like  that  in  the 
deed  under  which  Thiesen  claims,  nor  was 
there  such  evidence  of  long-continued  pos- 
session, and  acts  indicating  a  claim  of 
ownership  to  the  lowlands,  as  in  this  case. 

Beeause  of  the  "differences  of  opinion" 
between  the  members  of  this  court,  "as  to 
the  inferences  which  might  be  drawn  from 
conceded  facts,"  I  think  I  am  justified  in 
Baying  that  "there  is  room  for  a  difference 
of  opinion  between  reasonable  men,"  and 
the  case  comes  well  within  the  rule  of  An- 
derson v.  Southern  Cotton  Oil  Co.  73  Fla. 
432,  L.R.A.1017E,  716,  74  So.  975,  and  that 
the  court  erred  in  directing  a  verdict  for 
the  defendant. 

Chapter  4802,  Laws  of  Florida,  Acts  of 
1809,  which  sought  to  dispose  of  certain 
parts  of  the  water  front  of  the  city  of  Pen- 
sacola, is  ineffective  to  deprive  a  person  of 
riparian  rights,  if  such  existed  prior  to  the 
passage  of  the  act.  The  part  which,  it  is 
claimed,  affects  the  parties  to  this  suit,  is 
that  which  provides,  in  effect,  that,  if  any 
person  claiming  riparian  rights  under  the 
Act  of  1856  failed  to  make  application  for 
the  samr  within  two  years  before  certain 
commissioners  named  in  the  act,  the  com- 
missioners should  make  a  deed  to  the  city 
of  Pensacola  for  all  such  lots,  or  portions 
of  such  lots,  for  which  no  application  was 
filed.  It  is  contended  by  defendants  in 
error  that  because  the  owner  of  the  land 
in  controversy  did  not  make  application  for 
a  deed  to  the  lowlands  in  front  of  his  lot, 
the  same  became  forfeited,  and  title  thereto 
passed  to  the  city  of  Pensacola. 

The  Act  of  1856  imposed  the  condition! 
under  which  a  riparian  owner  could  ac- 
quire the  right  to  the  uBe  of  lands  covered 
by  water  adjacent  to  his  property,  and  de- 
vested the  state  of  'Sill  rights,  title  and 


interest  to  all  lands  covered  by  water  lying 
in  front  of  any  tract  of  land  owned  by  any 
citizen  of  the  United  States  .  .  .  lying 
upon  any  navigable  stream  or  bay  of  the 
sea  or  harbor  as  far  as  to  the  edge  of  the 
channel,"  and  vests  "the  full  title  of  the 
Bame  in  and  to  the  riparian  proprietor." 

This  title  is  not  contingent  or  dependent 
upon  the  erection  of  wharves,  or  the  filling 
in  of  the  shore,  bank,  or  beach. 

The  state,  having  devested  itself  of  all 
rights,  title,  and  interest  in  such  lands, 
and  granted  the  same  to  the  riparian  pro- 
prietors, had  no  power  thereafter  to  impose 
new  and  additional  burdens  or  obligations 
upon  such  riparian  proprietors.  The  title 
to  the  lands  covered  by  water  which  the 
riparian  owner  derived  from  the  grant  of 
1866  is  as  absolute  as  a  title  derived  from 
any  other  source,  and  the  legislature  was 
without  power  to  impose  conditions  upon 
him  by  which  he  would  be  devested  of  his 
title  upon  noncompliance  with  the  same. 

Assuming,  however,  that  the  legislature 
had  the  power  sought  to  be  exercised  by 
the  Act  of  1899,  the  method  pursued  was 
clearly  unconstitutional,  in  that  it  under- 
took to  create  a  judicial  tribunal  not 
authorized  by  the  Constitution,  and  in  con- 
travention thereof.  Notwithstanding  the 
Aot  of  1899  designated  the  parties  who 
were  to  carry  into  effect  the  provisions  of 
the  act  "commissioners,"  the  powers  con- 
ferred upon  them  were  judicial.  They 
were  to  receive,  file,  and  record  claims  to 
real  estate  and  rights  appurtenant  thereto; 
they  were  given  power  to  summon  and 
swear  witnesses,  to  hear  testimony  and  re- 
ceive evidence,  and  finally  to  determine  the 
rights  of  persons  to  whom  grants  were 
made,  and  such  determination  was  conclu- 
sive as  to  such  rights.  That  it  was  in- 
tended for  these  acts  to  be  judicial  is  ap- 
parent from  §  7,  which  refers  to  the  find- 
ing of  the  commissioners  as  an  "adjudica- 
tion." 

I  think  the  court  erred  in  refusing  to 
permit  the  plaintiff  to  introduce  in  evi- 
dence that  part  of  the  report  of  the  United 
States  commissioners  on  page  119,  vol.  4, 
of  American  State  Papers  (Duff  Green  ed.). 

In  1826  (Act  April  22,  1826,  chap.  29, 
4  Stat,  at  L.  166)  Congress  enacted  "that 
all  of  the  decisions  made  by  the  commis- 
sioners, appointed  to  ascertain  claims  and 
titles  to  lands  in  the  District  of  West 
Florida,  made  in  favor  of  claimants  to 
lands  and  lots  in  said  district,  contained  hi 
the  reports,  opinions,  and  abstracts,  of  the 
commissioners,  which  have  been  submitted 
to  the  Secretary  of  the  Treasury,  according 
to  law,  be,  and  the  same  are  hereby,  con- 
firmed."' 
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The  parts  of  the  report  offered  in  evi- 
dence, objections  to  which  were  sustained 
by  the  court,  are  as  follows:  "The  lots  in 
Pensacola  do  not  belong  to  the  King,  bat 
to  individuals,  and  their  dimensions  cany 
them  to  the  water's  edge  at  high  tide." 
"The  line  in  front  was  one  of  admeasure* 
ment,  and  not  entirely  a  line  of  boundary, 
and  the  lot  was  sold  per  aversionem,  sad 
not  ad  mensuram;  that  is,  it  was  disposed 
of  in  the  gross,  and  not  by  the  measure,  or 
so  much  the  acre." 

The  Supreme  Court  of  the  United  States 
has  decided  that  the  American  State 
Papers,  published  under  revision  of  the 
United  States  Senate,  contain  authentic 
papers,  which  are  admissible  as  evidence 
without  further  proof.  Bryan  v.  Forsyth, 
19  How.  334,  15  L.  ed.  674;  Gregg  v.  For- 
syth, 24  How.  179,  16  L.  ed.  731. 

I  am  very  strongly  convinced  that  the 
judgment  in  this  case  should  be  reversed, 
not  only  on  account  of  the  error  in  direct- 
ing a  verdict  for  the  defendants,  but  on 
account  of  the  other  errorB  which  I  have 
discussed. 

On  Petition   for   Rehearing    (January    14, 

1918). 

Ellis,  J.: 

The  plaintiff  in  error  filed  a  petition  for 
rehearing  in  this  case  upon  several  grounds, 
in  one  of  which,  namely,  the  fifth,  he  con- 
tends that  his  action  in  the  court  below 
was  based  not  only  upon  the  Riparian  Act 
of  1856,  but  upon  his  common-law  right  of 
riparian  owner. 

This  contention  was  not  distinctly  made, 
either  in  the  briefs  or  the  oral  argument. 
The  case  was  argued  upon  the  theory  that 
the  cause  of  action  rested  upon  and  the 
evidence  established  the  ownership,  by  the 
plaintiff,  of  the  submerged  lands  between 
high  and  low  water  mark,  in  front  of  the 
lot  which  fronted  on  the  bay.  The  case 
was  decided  with  reference  to  that  single 
contention,  the  court  saying,  in  effect,  that 
to  .acquire  any  rights  under  the  Riparian 
Act  of  1856,  LawB  of  Florida,  the  owner 
of  the  land  fronting  on  the  bay  should  own 
the  land  to  low- water  mark;  and  as  there 
was  no  evidence  whatever  in  the  record  that 
the  plaintiff  in  error,  or  his  predecessor  in 
title,  owned  the  land  to  low-water  mark, 
he  acquired  no  rights  under  the  Act  of 
1856. 

The  effect  of  this  decision  was  to  hold 
that  title  to  the  foreshore,  that  is,  to  land 
between  high  and  low  water  mark  on  bays, 
harbors,  or  navigable  streams,  cannot  be 
acquired  by  prescription.  The  title  being 
in  the  State  for  the  benefit  of  the  public, 
the  Statute  of  Limitations  does  not  run. 
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It  is,  however,  now  insisted  in  the  peti- 
tion for  rehearing  that  the  owner  of  the 
lot  mentioned  in  the  pleadings  claimed  a 
common-law  right  as  riparian  owner,  that 
is  to  say,  the  right  of  ingress  and  egress 
over  the  waters  of  the  bay  to  and  from  his 
lot,  and  the  right  to  bathe  and  fish  in  those 
waters;  and,  as  that  right  depends  merely 
upon  the  fronting  of  the  lot  on  the  bay, 
that  is  to  say,  the  extension  of  the  lot  to 
high-water  mark,  there  was  evidence  suffi- 
cient, as  shown  by  the  record,  to  be  sub- 
mitted to  the  jury  on  that  issue. 

With  this  proposition  the  court  finds  no 
fault,  as  it  is  of  the  opinion  now,  and  was 
when  the  case  was  considered,  that  "there 
is  room  for  difference  of  opinion  between: 
reasonable  men"  as  to  whether  the  bound- 
aries of  lot  No  369  extended  to  the  high- 
water  mark  of  the  bay. 
.  We  have,  therefore,  examined  the  plead- 
ings as  thoroughly  as  the  condition  of  the 
record  and  manner  of  its  make-up  permits, 
with  the  view  of  ascertaining  whether  there 
was  any  issue  resting  upon  common-law 
rights  of  riparian  ownership. 

There  are  six  counts  to  the  declaration: 
The  first  two  filed  in  October,  1914;  the 
third  and  fourth  counts  filed  in  June,  1915 ; 
the  fifth  count  on  February  7,  1916;  and 
the  sixth  count  February  18,  1916.  The 
third  and  fourth  counts  went  out  upon  de- 
murrer, and  the  order  was  made  the  basis 
of  the  second  assignment  of  error.  These 
two  counts  were  distinctly  intended  to  be 
framed  upon  the  rights  alleged  to  have  ac- 
crued to  plaintiff's  predecessor  in  title, 
under  the  Act  of  1856.  The  fifth  count  dis- 
tinctly asserts  ownership  in  the  plaintiff 
of  the  submerged  lands  in  front  of  lot  369 
on  the  bay  side,  while  the  sixth  count  seems 
to  be  an  effort  to  allege,  by  way  of  infer- 
ence and  innuendo,  the  plaintiff's  rights 
under  the  Act  of  1856.  It  alleges  that  when 
the  plaintiff  acquired  the  lot  he  was  a  citi- 
zen of  the  United  States,  a  condition  prece- 
dent to  the  taking  effect  of  the  grant;  that 
he  exercised  the  right  to  construct  wharves 
and  other  water  front  rights  on  the  sub- 
merged lands,  and  that  he  had  constructed 
wharves  and  docks  on  the  south  side  of  the 
lot.  The  pleas  to  this  count  seem  not  to 
have  been  replied  to,  so  that  the  case  ap- 
parently went  to#  trial  with  no  issue  upon 
those  pleas.  Issue  was  joined  upon  the 
pleas  to  the  fifth  count,  which  expressly 
denied  ownership  of  the  submerged  ground 
by  plaintiff,  water  boundary,  ownership  of 
the  lot,  and  twenty  years'  proprietorship  of 
riparian  rights. 

The  second  count  of  the  declaration 
seems  to  be  framed  upon  the  theory  that 
the  plaintiff,   through  his  predecessors  in 
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title,  had  acquired  a  title  by  prescription 
to  the  submerged  land,  whereby  he  had  the 
right  to  build  wharves  and  bathhouses  in 
the  waters  on  the  bay  side  of  his  lot,  and 
6uch  right  had  been  interfered  with  by  the 
defendant. 

The  first  count  of  the  declaration,  by 
treating  certain  portions  of  it  as  surplus- 
age, may  be  regarded  as  a  declaration  upon 
the  common-law  right  of  a  riparian  owner. 
The  first  plea  to  both  counts,  the  plea  of 
not  guilty,  and  the  first  "further  plea"  to 
the  first  count,  seem  to  have  been  framed 
in  the  view  that  they  would  be  applicable, 
in  case  the  first  count  was  construed  as  a 
declaration  on  the  common-law  right  of  a 
riparian  owner. 

It  is  our  conviction,  from  the  pleadings 
in  this  case,  that  the  plaintiff's  case  was 
begun  and  tried  upon  the  theory  that  he 
or  his  predecessors  in  title,  acquired  rights 
under  the  Act  of  1856  or  by  prescription, 
and  that  the  idea  of  insisting  on  the  com- 
mon-law rights  which  the  plaintiff  had,  if 
his  land  did  actually  extend  to  the  waters 
of  the  bay,  occurred  at  a  later  time.  We 
did,  however,  overlook  the  fact  that  the 
first  count  of  the  declaration  could,  by 
eliminating  a  large  part  of  it  as  surplus- 
age, be  treated  as  a  declaration  upon  the 
common-law  right  of  riparian  ownership, 
and  interference  therewith  by  the  defend- 
ant, and  while  the  history  of  the  case,  as 
disclosed  by  the  records,  shows  that  such 
was  not  regarded  as  the  basis  of  the  com- 
plaint, yet,  in  deference  to  the  assertion  of 
counsel  to  the  contrary  in  their  petition 
for  a  rehearing,  we  have  decided  to  grant 
the  petition 

A  rehearing  is  ordered. 

Browne,  Ch.  J.,  and  Taylor,  Whitfield, 
and  West,  JJ.,  concur. 

A  rehearing  having  been  granted,  GUIs, 
J.,  on  February  21,  1918,  handed  down  the 
following  opinion: 

The  plaintiff  in  error  brought  suit  in  the 
court  of  record  of  .Escambia  county  against 
the  Gulf,  Florida,  &  Alabama  Railway 
Company  and  the  Eastern  Construction 
Company,  for  damages  which  the  plaintiff 
claimed  he  had  sustained  because  the  de- 
fendants had,  by  filling  in,  the  submerged 
land  in  front  of  plaintiff's  lot  which,  he  al- 
leged, extended  to  the  waters  of  Pensacola 
bay,  deprived  him  of  his  rights  aB  a  ripa- 
rian owner. 

The  case  came  on  for  trial  upon  the  is- 
sues joined,  and,  after  hearing  the  evi- 
dence and  argument  of  counsel,  the  court 
instructed  the  jury  to  find  for  the  defend- 
ants.     Final  judgment  was  entered  upon 
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the  verdict,  and  the  plaintiff  took  a  writ 
of  error. 

In  an  opinion  filed  November  3,  1917, 
this  court  affirmed  the  judgment,  upon  the 
theory  that,  the  plaintiff  having  based  his 
action  upon  the  Act  of  1850,  entitled  "An 
Act  to  Benefit  Commerce,"  commonly 
known  in  this  state  as  the  "Riparian  Act," 
and  having  failed  to  prove  that  the  lot  in 
question  was  actually  bounded  by  and  ex- 
tended to  low-water  mark  of  the  bay,  which 
was  essential  to  sustain  his  claim  for  dam- 
ages,  the  affirmative  charge  given  by  the 
judge  in  defendant's  favor  was  correct. 

The  court  granted  a  rehearing  upon  the 
petition  of  plaintiff  in  error,  upon  the 
ground  that,  as  the  plaintiff  contended  that 
his  action  was  based  not  only  upon  the 
statute  above  mentioned,  and  quoted  in  full 
in  the  first  opinion,  but  also  upon  his  com- 
mon-law right  as  a  Tiparian  owner,  and,  the 
court  not  having  considered  the  case  from 
that  viewpoint,  the  plaintiff  was  entitled 
to  be  heard  upon  that  feature  of  the  case. 

At  common  law,  lands  which  were 
bounded  by  and  extended  to  the  high-water 
mark  of  waters  in  which  the  tide  ebbed 
and  flowed  were  riparian  or  littoral  to  such 
waters.  See  Broward  v.  Mabry,  58  Fla, 
398,  50  So.  826;  Pollard  v.  Hagan,  3  How. 
212,  text  219,  11  L.  ed  565,  569;  Sullivan 
v.  Moreno,  19  Fla.  200;  State  ex  rel.  Ellis 
v.  Gerbing,  56  Fla.  603,  22  L.R.A.(N.S.) 
337,  47  So.  353;  Ferry  Pass  Inspectors'  & 
Shippers'  Asso.  v  Whites  River  Inspectors' 
&  Shippers'  Asso.  67  Fla.  399,  22  L.R.A. 
(N.S.)  345,  48  So.  643;  Gould,  Waters. 
§  148;  Lyon  v.  Fishmongers'  Co.  L.  R.  1 
App  Cas.  662,  46  L.  J.  Ch.  N.  S.  68,  35 
L.  T.  N.  S.  569,  25  Week.  Rep.  165,  23  Eng. 
Rul.  Cas.  141.  And,  applying  the  common- 
law  doctrine  to  the  subject  in  tms  state, 
the  title  to  the  soil  under  such  waters  to 
the  high-water  mark  is  in  the  state  of  Flor- 
ida, subject  to  the  powers  of  Congress  to 
regulate  commerce.  See  Sullivan  v.  Moreno, 
19  Fla.  200,  and  Broward  v  Mabry,  supra. 
The  title,  however,  is  held  in  trust  for  the 
people,  who  have  the  rights  of  navigating, 
fishing,  bathing,  and  commerce  upon  and  in 
the  waters. 

The  first  count  of  the  declaration  alleges 
that  the  plaintiff  is  the  owner  in  fee  sim- 
ple and  has  the  possession  of  the  east  half 
of  lot  369  of  block  1  of  the  old  city  of 
Pensacola,  and,  for  more  than  twenty  years 
prior  to  the  acts  complained  of,  the  lot  bad 
a  southern  boundary  upon  the  waters  of 
Pensacola  bay,  and  during  that  period  the 
plaintiff  and  his  predecessors  in  title  had 
access  from  the  channel  of  the  bay  and  its 
navigable  waters,  to  said  lot,  by  means  of 
the  water  on  the  south  boundary,  and  for 
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that  period  of  time  they  have  exercised  the 
rights  of  ingress  and   egress  to  and  from 
the  said  lot,  on  the  water  or  south  side,  by 
boat  and  rafts,  and  during  said  period  they 
have  "exercised  the  right  to  construct  and 
maintain  wharves  and  bathhouses  and  other 
water  front  rights,  on  the  south  or  shore 
side  of  said  lots,  between  the  Baid  lot  and 
the  channel  of  Pensacola  bay."  It  is  alleged 
that   the    defendants,    in    1913,    interfered 
with  these  rights  of  the  plaintiff  by  filling 
in  with  earth,  from  the  shore  line  of  the 
lot  to  a  long  distance  southward  toward 
the  channel   of   the   bay,    and    constructed 
"tracks"   thereon,    and    "appropriated   said 
space,"  so  that  the  plaintiff  has  been  de- 
prived of  his  rights  of  %< ingress  and  egress 
from  the  navigable  waters  of  Pensacola  bay 
to  his  said  lot,  by  boat  or  vessel,"  and  been 
deprived  of  the  right  to  "construct  wharves, 
piers,  docks,  and  other  water  front  privi- 
leges," by    reason    of    which    he  has  been 
greatly    damaged,    and    hence    brings    this 
action. 

This  count  of  the  declaration  rests  upon 
a  right  which  the  plaintiff  alleges  he  has, 
as  owner  of  lot  300,  to  have  ingress  and 
egress  to  and  from  his  lot  over  the  waters 
of  the  bay,  and  to  construct  and  maintain 
wharves,  piers,  docks,  and  bathhouses  on 
the  south  or  shore  side  of  the  lot,  between 
the  lot  and  the  channel  of  the  bay. 

In  so  far  as  the  declaration  alleges  the 
right  of  ingress  and  egress  to  and  from  the 
lot  over  the  waters  of  the  bay,  it  states  a 
common-law  right  appertaining  to  riparian 
proprietorship.  The  common-law  riparian 
proprietor  enjoys  this  right,  and  that  of 
unobstructed  view  over  the  waters,  and,  in 
common  with  the  public,  the  right  of  navi- 
gating, bathing,  and  fishing,  but  whether, 
as  riparian  owner,  he  also  has  the  right  to 
build  and  maintain  wharves,  piers,  docks, 
and  bathhouses  between  his  shore  line,  that 
is  to  say,  from  high-water  mark  upon  the 
submerged  soil  which  belongs  to  the  state, 
out  to  the  channel  of  the  bay,  is  a  question 
which  will  have  to  be  determined,  in  view 
of  the  fact  that  upon  this  alleged  right  ex- 
isting in  the  riparian  owner  will  depend 
largely  the  measure  of  damages  to  which 
the  plaintiff  may  be  entitled,  if  he  should 
recover  for  the  alleged  violation  of  his 
common -law  right.  Eliminating  that  por- 
tion of  the  count  which  alleges  a  right  to 
construct  and  maintain  wharves,  docks, 
piers,  etc.,  to  the  channel,  as  surplusage, 
there  remain  in  the  count  allegations  suffi- 
cient to  sustain  action  upon  the  violation 
of  the  common:law  rights  of  ingress  and 
egress  to  and  from  the  lot  over  the  waters 
of  the  bay.  Tne  defendants  did  not  demur 
to  this  count,  nor  did  they  make  a  motion 
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to  Btrike  any  part  of  it,  nor  for  compul- 
sory amendment,  nor  did  they  make  any 
effort  to  eliminate  from  the  case,  as  made 
by  this  count,  the  right  conferred  by  the 
statute,  but  pleaded  to  it  the  general  issue 
and  several  special  pleas. 

The  count  does  not  allege  that  the  bound- 
ary of  plaintiff's  lot  extended  to  low-water 
mark,  but  it  does  allege  rights  to  exist  in 
the  plaintiff  which  are  conferred  by  the 
Statute  of  1856,  §§  643  and  644  of  the  Gen- 
eral Statutes  of  1906,  if,  at  the  time  of  the 
passage  of  the  act,  the  owner  of  the  lot  was 
a  citizen  of  the  United  States,  and  the 
boundaries  of  the  lot  extended  to  low-water 
mark.  If  the  count  should  be  tested  and 
made  to  stand  or  fall  by  the  allegations  as 
to  plaintiff's  right  to  build  wharves,  docks, 
piers,  etc. — rights  which,  as  stated,  are  se- 
cured by  the  Act  of  1856,— we  should  be 
constrained  to  hold  that  the  count  rested 
on  the  Act  of  1856,  and  reaffirm  our  first 
opinion,  if  the  rights  secured  by  the  act 
did  not  also  exist  at  common  law. 

As  a  count  based  solely  upon  the  statute, 
it  may  have  been  subject  to  demurrer  for 
lack  of  certain  material  allegations,  but  as 
it  appears  from  the  pleadings,  and  was 
stated  in  the  oral  argument  by  counsel, 
that  the  parties  treated  the  count  as  a 
declaration  upon  the  common-law  right,  we 
will  so  treat  it  here,  and  consider  whether 
the  allegations  as  to  plaintiff's  right  to 
construct  and  maintain  wharves,  piers,  etc., 
to  the  channel  should  be  eliminated,  as 
surplusage. 

Counsel  for  plaintiff  in  error,  in  their 
last  brief,  say  that  the  right  to  "construct 
wharves,  piers,  and  docks,  and  exercise 
other  water  front  privileges,  are  rights 
that  belong  to  riparian  owners  under  the 
common  law,"  and  "the  books  are  full  of 
cases  showing  the  common-law  rights  and 
how  they  have  been  exercised,  both  in  Eng- 
land and  this  country."  In  view  of  the 
fact  that  the  declaration  is  based  upon  the 
plaintiff's  asserted  right  to  "construct  and 
maintain  wharves  and  bathhouses,  and 
other  water  front  rights,"  between  the  "lot 
and  the  channel  of  the  bay,"  we  regret  that 
counsel  deemed  it  unnecessary  to  cite  a 
single  case  or  textbook,  supporting  the 
plaintiff's  declaration,  if  it  is  construed  to 
be  based  upon  the  right  in  the  plaintiff  to 
construct  docks,  piers,  and  other  buildings, 
from  the  shore,  beyond  low-water  mark, 
out  to  the  channel.  We  have  made  a  dili- 
gent search  of  the  books  for  such  a  doc- 
trine, but  have  been  unable  to  find  a  single 
authority  in  support  of  it. 

It  iB  perfectly  clear  that  the  legislature 
of  1856  did  not  consider  the  doctrine,  as 
announced  by  plaintiff's  counsel,  to  be  se 
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well  settled;  otherwise,  chapter  701  may 
have  been  confined  to  granting  the  privilege 
of  filling  "up  from  the  shore/'  and  that 
right  may  not  have  been  limited  to  such 
owners  of  lots  whose  boundaries  extended 
to  low-water  mark.  The  Act  of  1866 
granted  to  such  riparian  owners,  whose 
lots  extended  to  low-water  mark,  the  right 
to  "build  wharves  into  streams  or  waters 
of  the  bay  or  harbor,  as  far  as  may  be 
necessary"  for  facilitating  the  landing  of 
goods.  "And  to  till  up  from  the  shore, 
bank,  or  beach,  as  far  as  may  be  desired, 
not  obstructing  the  channel,"  and  upon  the 
lands  so  filled  in  to  "erect  warehouses  or 
other  buildings." 

If  the  owners  of  lots  which  extended  only 
to  high-water  mark  had  the  right,  at  com- 
mon law,  to  construct  wharves,  docks,  and 
piers  out  into  the  bay  to  the  channel,  to 
"wharf  out>"  as  the  saying  is,  the  Act  of 
1856  was  superfluous.  In  fact,  it  rather 
hinders  than  facilitates  the  purpose  of  its 
enactment,  by  confining  the  privileges 
granted  to  the  owners  of  such  lots  as  were 
bounded  by  and  extended  to  low-water 
mark. 

The  right  did  not  exist  at  common  law. 
In  Hale's  Treatise  De  Jure  Maris,  Har- 
grave,  it  is  stated  that  the  ground  between 
ordinary  high-water  mark  and  low-water 
mark  is  owned  by  the  sovereign,  but  not 
for  his  exclusive  use  and  profit,  but  in 
trust  for  the  common  benefit  of-  all  his  sub- 
jects. Any  intrusion  by  the  owner  of  the  up- 
land upon  the  shore  between  high  and  low 
water  mark  was  unlawful,  and  was  treated 
either  as  a  purpresture  or  a  nuisance.  See 
Angell,  Tide  Waters,  chap.  7;  Moore,  Fore- 
shore, 370;  3  American  Jurist,  186-190; 
Respublica  v.  Caldwell,  1  Dall.  160,  1  L.  ed. 
77.  In  the  case  of  Dutton  v.  Strong,  1 
Black,  22,  17  L.  ed.  29,  the  Supreme  Court 
of  the  United  States,  speaking  through 
Mr.  Justice  Clifford,  said:  Where  "piers 
and  landing  places,  as  well  as  wharves, 
.     .  are  constructed  by  the 

riparian  proprietor  on  the  shores  of  .  .  . 
bays  and  arms  of  the  sea,  as  well  as  on  the 
lakes,  and  where  they  conform  to  the 
regulations  of  the  state,  and  do  not  extend 
below  low-water  mark,  it  has  never  been 
held  that  they  were  a  nuisance,  unless  it 
appeared  that  they  were  an  obstruction  to 
the  paramount  right  of  navigation." 

In  this  connection  the  judge  said:  "Our 
ancestors,  when  they  immigrated  here,  un- 
doubtedly brought  the  common  law  with 
them,  as  part  of  their  inheritance;  but 
they  soon  found  it  indispensable,  in  order 
to  secure  these  conveniences,  to  sanction 
the  appropriation  of  the  soil  between  high 
and  low   water  mark,  to  the  accomplish- 1 
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ment  of  these  objects.  Different  states 
adopted  different  regulations  upon  the  sub- 
ject, and,  in  some,  the  right  of  the  riparian 
proprietor  rests  upon  immemorial  local 
usage." 

Mr.  Angell,  in  his  work  on  Tide  Waters, 
recognizes  the  doctrine  of  the  common  law 
that  the  right  of  property  in  tidewaters 
and  in  the  soil  thereof,  is,  in  this  country* 
in  the  state,  and  the  state  may  abate  every 
intrusion  thereon,  whether  the  same  be  a 
nuisance  to  the  navigation  or  not.  Angell, 
Tide  Waters,  chap.  7.  At  the  same  time, 
says  he,  "it  is  well  known  that  in  the  re- 
spective states  which  lie  along  the  margin 
of  the  Atlantic  there  are  many  places  where 
the  tide  ebbs  and  flows,"  and  which,  there- 
fore, are  public,  "that  are  of  no  navigable 
use,  and  in  their  original  condition,  with- 
out the  aid  of  art  and  industry,  afford  to 
the  public  little  or  no  advantage  of  any 
kind," — flats  and  marshes  covered  with 
water  only  at  full  tide.  In  many  cases, 
such  waste  places  have  been  built  up,  docks 
or  piers  run  over  them  to  navigable  water 
by  the  riparian  proprietor,  and  the  public 
have  been  thereby  very  considerably  the 
gainers.  But  that  condition  in  no  wise 
affects  the  common  law,  but  is  one  which 
commends  itself  to  the  legislatures  of  the 
respective  Btates,  for  the  adoption  of  such 
regulations  as  may  be  deemed  to  be  for  the 
best  interests  of  the  people. 

In  the  case  of  St.  Paul  A  P.  R.  Co.  v. 
Schurmeir,  7  Wall.  272,  19  L.  ed.  74,  the 
Supreme  Court  of  the  United  States,  again 
through    Mr.    Justice    Clifford,    said    that 
riparian  proprietors  on  navigable  streams 
have  the  right  to  construct  suitable  land- 
ings and  wharves   for   the  convenience  of 
commerce,    and    cited    Dutton    v.    Strong, 
supra,  in  support  of  the  doctrine,    In  Yates 
v.  Milwaukee,  10  Wall.  497,  19  L.  ed.  984, 
Mr.  Justice  Miller,  speaking  for  the  court, 
said:    "But  whether  the  title  of  the  owner 
of  such  a  lot  extends  beyond  the  dry  land 
or  not,  he  is  certainly  entitled  to  the  rights 
of    a   riparian    proprietor    whose    land  is 
bounded  by  a  navigable  stream;  and  among 
those   rights   are  access   to  the   navigable 
part  of  the  river  from  the  front  of  his  lot, 
the  right  to  make  a  landing,  wharf,  or  pier 
for  his  own  use  or  for  the  use  of  the  public, 
subject  to  such  general  rules  and  regula- 
tions as  the  legislature  may  see  proper  to 
impose  for  the  protection  of  the  rights  of 
the  public,  whatever  those  may  be." 

But  that  case  does  not  recognize  the 
right  of  the  riparian  owner  to  build 
wharves  beyond  the  low-water  mark  to  the 
channel. 

In  the  case  of  St  Anthony  Falls  Water 
Power  Co.  v.  St.  Paul  Water  Comrs.  Itt 
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&  8.  840,  42  I*  ed.  407,  18  Sup.  Ct.  Rep. 
157,  the  court  was  of  the  opinion  that  the 
property  rights  of  a  riparian  owner  of  land 
on  navigable  waters  are-  to  be  measured  by 
the  rules  and  decisions  of  the  state  within 
whose  boundaries  the  particular  land  lies. 
In  Barney  v.  Keokuk,  94  U.  S.  324,  24  \. 
ed.  224,  it  was  recognised  as  the  law  that 
the  title  and  rights  of  riparian  proprietors 
upon  the  banks  of  the  Mississippi  were  to 
be  settled  by  the  states  within  which  the 
tads  were  included.    That  case  was  cited 
in  St.  Anthony  Falls  Water  Power  Co.  v. 
6t  Paul  Water  Oomrs.  supra,  in  support 
of  the  doctrine   announced    in   the    latter 
«*e.     The   case   of   Packer   v.   Bird,    137 
U.  S.  661,  34  L.  ed.  810,  11  Sup.  Ct.  Rep. 
210,  asserted  the  right  of  each  state  to  de- 
termine the  extent  of  the  title  and  of  the 
rights  of   the   riparian   owners,   in  waters 
within  the  territory  of  the  state.    See  also 
Hardin  v.  Jordan,  140  U.  8.  371,  35  L.  ed. 
428,  11  Sup.  Ct  Rep.  808,  838;  Shively  v. 
Bowlby,  152  U.  8.  1,  text  45,  38  L.  ed.  331, 
347,    14    Sup.    Ct.    Rep.    548;    Lowndes   v, 
Huntington,  153  U.  S.  1,  text  10,  38  L.  ed. 
615,   618,    14   Sup.   Ct.   Rep.    758;    United 
8tates  v.  Kelly,  243  U.  S.  316,  310,  61  L. 
ed.  746,  740,  37  Sup.  Ct.  Rep.  380. 

This  court  has  several  times  indicated 
the  extent  of  the  rights  of  a  riparian 
owner  upon  navigable  streams.  In  Ferry 
Pass  Inspectors'  ft  Shippers'  Asso.  v. 
Whites  River  Inspectors'  ft  Shippers'  Asso. 
57  Fla.  300,  22  L.R.A.(N.S.)  345,  48  So. 
643,  the  court,  speaking  through  Mr.  Jus- 
tice Whitfield,  said:  "Riparian  rights  are 
incident  to  the  ownership  of  lands  contigu- 
ous to  and  bordering  on  navigable  waters. 
The  common-law  rights  of  riparian  owners 
with  reference  to  the  navigable  waters  are 
incident  to  the  ownership  of  the  uplands 
that  extend  to  high-water  mark.  .  .  . 
Among  the  common-law  rights  of  those  who 
own  land  bordering  on  navigable  waters, 
apart  from  rights  of  alluvion  and  derelic- 
tion, are  the  right  of  access  to  the  water 
from  the  land  for  navigation  and  other 
purposes,  expressed  or  implied  by  law,  the 
right  to  a  reasonable  use  of  the  water  for 
domestic  purposes,"  etc.,  enumerating  other 
uses  incident  to  the  waters  of  a  navigable 
stream. 

Continuing,  the  court  said:  "Subject  to 
the  superior  rights  of  the  public  as  to 
navigation  and  commerce,  and  to  the  con- 
current rights  of  the  public  as  to  fishing 
and  bathing  and  the  like,  a  riparian  owner 
may  erect  upon  the  bed  and  shores  adja- 
cent to  his  riparian  holdings,  bathhouses, 
wharves,  or  other  structures,  to  facilitate 
his  business  or  pleasure;  but  these  privi- 
leges are  subject  to  the  rights  of  the  pub- 
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lie,  to  be  enforced  by  proper  public  author- 
ity, or  by  individuals  who  are  specially  and 
unlawfully  injured." 

In  Merrill-Stevens  Co.  v.  Durkee,  62  Fla. 
540,  57  So.  428,  the  court  said:  'The  owner 
of  land  abutting  on  navigable  waters  had 
no  exclusive  right  in  the  waters  below  ordi- 
nary high-water  mark,  or  in  the  lands 
under  the  waters,  except  the  right  of  ac- 
cess to  and  from  the  navigable  waters,  and 
rights  in  the  land  growing  out  of  accretion 
or  reliction." 

In  this  state,  because  of  its  great  coast 
line  and  many  navigable  rivers  and  lakes, 
and  the  number  of  bays  and  harbors  and 
lowlands,  there  are  many  places  where  the 
tide  ebbs  and  flows,  or  which  are  covered 
by  ordinary  high  water,  that  are  of  no 
navigable  use,  but  which,  according  to  the 
common  law,  belong  to  the  public;  and,  be- 
cause of  this  condition,  the  owners  of 
riparian  lands  in  many  instances  have 
exercised  the  privilege  of  constructing 
wharves  or  piers  to  the  navigable  waters. 
Such  structures,  however,  are  none  the  leas 
purprestures  in  law,  or  nuisances,  if  they 
amount  to  a  damage  to  the  port  or  naviga- 
tion, and  cannot  be  considered  as  a  right 
appurtenant  to  the  upland.  The  right  to 
build  wharves  into  the  streams  or  waters 
of  the  bay  or  harbor,  and  to  fill  up  from 
the  shore,  and  to  build  upon  the  lands  so 
filled  in,  was  granted  by  the  Act  of  1856, 
but  the  grant  was  limited  to  those  whose 
lands  were  actually  bounded  by  and  ex- 
tended to  low-water  mark.  Gen.  Stat.  1006, 
91  643  and  644.  We  think,  therefore,  that 
so  much  of  the  first  count  of  the  declaim* 
tion  that  alleges  a  right  in  the  plaintiff  to 
construct  and  maintain  wharves  and  bath- 
houses, and  other  water  front  rights,  on 
the  south  or  shore  side  of  the  lot,  between 
it  and  the  channel  of  the  bay,  should  be 
eliminated,  as  surplusage. 

The  question  of  title  is  the  next  point  in* 
volved.  The  declaration  alleges  in  the  first 
count  that  the  plaintiff,  prior  to  and  at  the . 
institution  of  the  suit,  was  and  is  the 
owner  in  fee  simple  of  the  east  half  of  lot 
360,  block  1,  of  the  old  city  of  Pensacola, 
and  that,  during  a  period  of  more  than 
twenty  years,  the  plaintiff  and  his  prede- 
cessors in  title  to  the  said  lot  have  had 
access  from  the  channel  of  the  bay,  by 
means  of  the  water  on  the  south  boundary 
or  shore.  The  pleas  deny  the  plaintiff's 
title,  and  deny  twenty  years'  possession. 

It  is  contended  by  defendant  that  there 
is  no  evidence  that  the  title  to  the  lot  in 
question  ever  passed  out  of  the  Spanish 
government;  hence,  it  was  acquired  by  the 
United  States  government  upon  the  cession 
of  Florida  to  the  United  States,  and  that 
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there  is  no  evidence  that  the  title  has  ever 
passed  out  of  the  United  States  govern- 
ment. 

If  the  title  to  the  lot  in  question  passed 
to  the  United  States  government  when 
Florida  was  acquired  from  Spain  by  the 
Treaty  of  1819,  which  was  the  case  if  the 
government  of  Spain  had  not,  before  that 
time,  conveyed  its  title  to  some  person,  then 
the  plea  of  defendant  denying  title  in  the 
plaintiff  was  sustained,  and  there  was  no 
error  in  the  peremptory  charge  for  the  de- 
fendant. If,  however,  Spain  had  devested 
herself  of  title,  by  sale  or  grant,  prior  to 
the  acquisition  of  the  territory  by  the 
United  States,  and  such  sale  or  grant  was 
confirmed  by  the  commissioners  of  land 
claims  in  West  Florida,  or  by  act  of  Con- 
gress, or  by  judgment  of  a  court,  then  the 
plea  was  not  sustained,  so  far  as  this  point 
was  involved. 

The  plaintiff  offered  in  evidence  a  copy 
of  the  record  of  a  deed  from  Lorenzo 
Vitrian,  syndic,  to  Antonio  Montero,  dated 
December  31,  1813,  conveying  lot  No.  369 
in  Pensacola.  The  dimensions  of  the  lot 
are  given  as  95  feet  front  by  131  feet  3 
inches  in  depth  "fronting  on  the  bay."  Also 
a  copy  of  the  record  of  a  deed  from  An- 
tonio Montero  to  Francis  de  Barrios,  con- 
veying the  same  lot,  and  dated  February 
18,  1814.  This  deed  recites  that  Antonio 
Montero  purchased  the  lot  at  a  "public  sale 
ordered  by  this  Ayuntamiento."  The  plain- 
tiff then  offered  certain  parts  of  the  Ameri- 
can State  Papers  to  show  confirmation  by 
the  American  government  of  the  sale  of  the 
above-mentioned  lot.  The  record  Bhows 
that  the  court  declined  to  admit  these 
documents  in  evidence. 

In  1822  (Act  May  8,  1822,  chap.  129,  3 
Stat,  at  L.  709)  Congress  passed  an  act 
"for  ascertaining  claims  and  titles  to  land 
within  the  territory  of  Florida."  Under 
this  act  commissioners  were  appointed  for 
the  purpose  of  ascertaining  the  claims  and 
titles  to  lands  within  the  territory  of 
Florida,  as  required  by  the  Treaty  of  1819. 
These  commissioners  were  a  board  of  in- 
quiry, said  Mr.  Chief  Justice  Marshall,  and 
not  a  court  exercising  judicial  power  and 
deciding  finally  on  titles.  The  commission- 
ers were  to  examine  into  and  report  to 
Congress  such  claims  as  ought  to  be  con- 
firmed. The  purpose  of  the  act  under 
which  the  commissioners  were  appointed 
was  to  ascertain  the  claims  and  their  loca- 
tion, preliminary  to  the  sale  by  the  govern- 
ment of  public  landB.  The  refusal  of  the 
commissioners  "to  report  a  claim  for  con- 
firmation" was  not  "considered  as  a  final 
judicial  decision  on  the  claim,  binding  the 
title  ot  the  party,  but  as  a  rejection  for  the 
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purposes  of  the  act."    See  United  States  v. 
Percheman,  7  Pet.  51,  8  L.  ed.  604. 

Section  1  of  the  act  of  Congress  entitled 
"An  Act  to  Confirm  the  Reports  of  the  Com- 
missioners for  Ascertaining  Claims  and 
Titles  to  Lands  in  West  Florida  and  for 
Other  Purposes,"  approved  April  22,  1826, 
confirms  all  the  "decisions  made  by  the 
commissioners"  in  favor  of  claimants  to 
lands  and  lota  in  the  district  "contained  in 
the  reports,  opinions  and  abstracts,  of  the 
commissioners,  which  have  been  transmitted 
to  the  Secretary  of  the  Treasury." 

The  American  State  Papers,  vol.  4,  is  a 
publication  made  under  the  authority  of 
the  Senate  of  the  United  States,  and  con- 
tains documents,  legislative  and  executive, 
of  the  Congress  of  the  United  States  in  re- 
lation to  public  lands.  This  volume  con- 
tains the  reports  of  the  commissioners  ap- 
pointed under  the  act  approved  in  1822, 
entitled  "An  Act  for  Ascertaining  Claims 
and  Titles  to  Land  Within  the  Territory 
of  Florida."  These  documents  are  received 
in  evidence,  without  other  proof  of  their 
authenticity  than  the  published  volume. 
See  Sullivan  v.  Richardson,  33  Fla.  1,  14 
So.  692. 

An  examination  of  the  reports  of  the 
commissioners  shows  a  list  of  lots  sold  in 
Pensacola  at  public  judicial  sale,  by  order 
of  the  "superiority"  of  the  town,  in  Decem- 
ber, 1813,  and  January,  1814.  Lot  No.  369 
was  adjudged  to  Don  Antonio  Montero,  ac- 
cording to  this  list.  It  seems,  from  the 
reports,  that  a  question  had  arisen  as  to 
the  authority  of  the  town  officials  to  sell 
the  lots  listed,  because  they  were  laid  off 
upon  or  contiguous  to  squares  which,  under 
the  British  rule  of  the  territory,  had  been 
designated  in  the  plats  of  the  town  as  pub- 
lic squares.  British  purchasers  of  lots 
fronting  upon  or  contiguous  to  these 
squares  had,  as  the  report  shows,  acquired 
certain  rights  with  which  the  replatting 
of  the  town  interfered.  When  the  Span- 
iards acquired  the  territory,  no  alteration 
of  the  town  plan  was  thought  of  for  many 
years,  until  the  "mines  of  Mexico  ceased  to 
pour  their  floods  of  gold  into  the  coffers  of 
the  provincial  government."  Then,  in  1802, 
the  first  alteration  was  made.  In  1806, 
Superintendent  General  Morales  disap- 
proved of  the  project,  and  refused  to  con- 
firm the  titles  given  by  Governor  Fotch  y 
Juan,  but  decreed  that  the  grantees  should 
remain  in  possession,  "until  the  decision  of 
his  Majesty  should  be  known."  The  report 
then  states  that  it  was  not  known  whether 
the  King  approved  the  plan,  but  several 
years  afterwards  Morales  granted  some  of 
the  lots.  The  report  then  states  that,  in 
View  of  the  long  poasession  of  the  lots  by 
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the  purchasers  and  the  improvements  made 
by  them,  the  "commissioners  will  do  what 
the  authorities  of  Spain  could  legitimately 
perform;   and,   as   the  lots   have  been    im- 
proved  and    occupied    for    that    length    of 
time,  with  the  consent  of  the  officers  of  the 
government,  the   original   authorities,   and 
the   contiguous    grantees,    although    there 
might    have    been    an    original    defect    of 
power,    they    will    give    confirmation    to 
them."     The   sale  of   lots,   however,  under 
the  "constitutional   government,"   says  the 
commissioner,  is  a  different  case,  and  has 
none  of  the  sanctions  of  the  sales  under  the 
first  change  of  the  town  plan.     As  to  the 
acts  of  the  "cabildo,"  the  powers  of  which, 
"both  under  the  Constitution  and  the  King, 
relate  to  the  sale  of  lands  only,"  and,  under 
a  sale  ordered  by  it,  the  lots  numbered  in 
the  list  above  mentioned  were  sold  to  the 
persons  named  in  the  list,  there  was  doubt 
on  the  part  of  the  commissioners  concern* 
ing  their  validity.     The  report  states  that 
the  matter  should  have  been  "forwarded  to 
the  provincial   deputation   to  be   approved 
by  the   cortes,"  but,   say  the   commission- 
ers, "whether  this  was  ever  done  or  not, 
or  what  was  the  result,  we  have  been  un- 
able to   learn."     As  to  the  purchasers  of 
these  lots  the  report  states  that  the  gov- 
ernor  of   West   Florida   had   decreed   that 
there  was  no  authority  by  which  the  plan 
of  the  town  could  be  altered,  so  as  even 
to  interfere   with   the   military   buildings. 
The  matter  was  referred  to  Congress  for 
its  decision,    but   the    commissioners   say: 
"This  is  admitted  to  be  a  hard  case  upon 
most  of  the  claimants.     The  original  ven- 
dees, it  appears,  paid  a  valuable  considera- 
tion for  the  lots,  and  some  of  them  have 
since   passed    into  the   hands   of   innocent 
purchasers.    In  equity  and  justice,  they  are 
either   entitled  to  the   lots   or  the   money 
with  which  they  were  purchased,  but  how 
they  are  to  obtain  redress  Congress  must 
determine." 

The  commissioners'  report  contains  the 
petitions  of  the  purchasers  of  the  lots  to 
the  Spanish  authorities,  for  an  order  con- 
firming the  sale  of  the  lots.  The  petitions 
show  the  reasons  operating  upon  the  au- 
thorities of  the  town,  which  induced  them 
to  enlarge  the  plan  of  the  town  and  make 
sale  of  the  lots,  but  they  seem  to  relate  to 
the  lota  which  were  carved  out  of  the 
squares  between  Romana  and  new  streets, 
north  of  the  squares  of  Ferdinand  and  Se- 
ville, while  lot  No.  369,  according  to  a  map 
other  than  the  one  appearing  in  the  Ameri- 
can State  Papers,  is  located  in  a  different 
part  of  the  town,  and  fronts  on  the  bay 
south  of  Zarragossa  street,  and  four  blocks 
west  of   Ferdinand  square,   in  the  south- 
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western  part  of  the  "old  city."  Lying  im- 
mediately north  of  lot  389,  and  contiguous 
to  it,  is  lot  No.  368,  which  was  also  in- 
cluded in  the  list  of  lots  sold  at  public 
judicial  sale  by  an  order  of  the  "superior- 
ity" of  the  town,  and  referred  to  above. 
Nowhere  in  the  report  of  the  commission- 
ers, the  lists  of  lots  sold,  abstracts  of 
claims  to  lots  confirmed  and  those  rejected, 
nor  in  the  above-mentioned  petitions  of 
purchasers,  is  any  reference  made  to  any 
lot  of  a  larger  number  than  369,  except  in 
the  one  table  on  page  115,  vol.  4,  Am.  St. 
Papers,  under  letter  "F,"  which  designates 
an  abstract  of  claims  founded  upon  sales 
at  auction  by  the  Spanish  government, 
which  were  confirmed  by  the  commission- 
ers. That  entry  is  as  follows:  "No.  47" 
claimed  by  M.  Hanna  and  Widow  McPher* 
son.  "Original  vendee,  Francisco  Barrios, 
nature  of  claim,  mesne  conveyance,"  data 
of  claim  "Feby  18-1814  Number  399"  80 
by  170  feet,  and  sold  by  "the  cabildo." 
Under  head  of  general  remarks-  in  the  last 
column  it  appears  that  the  lot  was  sold  at 
auction  "Dec.  31,  1817."  This  entry  fol- 
lows one  numbered  46,  in  which  it  appears 
that  lot  No.  368  was  claimed  by  the  same 
persons,  original  vendee  Antonio  Colein, 
deed  from  the  "cabildo"  December  30,  1813. 
This  lot  No.  368  appears  in  the  list  first 
mentioned  of  lots  "sold  at  public  judicial 
sale  by  order  of  the  superiority  of  this 
town  in  the  months  of  December,  1813,  and 
January,  1814,"  as  having  been  sold  by  the 
"cabildo"  to  Don  Antonio  Collins.  It  is 
evidently  the  same  lot  referred  to  in  ab- 
stract F  as  having  been  originally  claimed 
by  "Antonio  Colein  as  original  vendee." 
Lot  369,  as  stated,  appears  to  have  been 
sold  by  the  cabildo  to  Antonio  Montero, 
but,  as  shown  by  the  deed  from  Montero  to 
Francisco  Barrios  in  evidence  in  this  case, 
was  conveyed  by  the  original  purchaser 
under  the  cabildo  to  Barrios  on  February 
18,  1814.  it  also  appears,  from  the  reports 
of  the  commissioners,  that  the  sale  of  every 
lot  in  the  list  of  lots  sold  by  order  of  the 
"superiority"  of  the  town,  except  lots  num- 
bered 360  and  369,  was  either  expressly 
confirmed  or  rejected  by  the  commission* 
era,  or  reported  by  them  to  Congress. 

It  is  significant  that,  neither  in  the  ab- 
stract of  claims  to  lots  which  were  rejected 
by  the  commissioners,  and  listed  under  the 
letter  K  above  referred  to,  nor  in  the  ab- 
stract of  claims  to  lots  which  the  commis- 
sioners reported  to  Congress,  pursuant  to 
their  conclusion  that  certain  claims  should 
be  referred  to  Congress  for  settlement,  and 
which  they  listed  under  the  letter  L,  does 
lot  numbered  369  appear.  It  is  apparent 
to  us  that  the  commissioners  did  not  regard 
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lot  No.  369,  which  was  sold  by  the  cabildo 
to  Montero,  as  being  among  those  which,  for 
the  reasons  given  by  them,  should  be  either 
rejected,  or  referred  to  Congress  to  specially 
confirm  or  reject,  as  being  unlawfully  sold 
by  the  Spanish  authorities.  -The  commis- 
sioners undoubtedly  intended  to  report  upon 
all  the  claims  submitted  to  them.  A  claim 
to  lot  389,  among  others  sold  by  the 
cabildo,  was  submitted.  Some  of  these 
claims  were  confirmed,  some  rejected,  and 
others  referred  specially  to  Congress  for 
confirmation  or  rejection.  The  commission- 
ers, after  discussing  at  length  the  merits 
of  some  of  these  claims  and  others,  made  a 
list  of  those  rejected,  those  specially  re- 
ferred  to  Congress,  and  those  confirmed. 
Lot  369  does  not  appear  in  the  two  first- 
mentioned  schedules  or  abstracts,  but,  in 
the  list  or  abstracts  of  those  claims  con- 
firmed, appears  one  which  was  claimed  by 
Barrios  under  mesne  conveyance,  dated 
February  18,  1814.  On  that  date  Montero, 
who  purchased  from  the  cabildo  lot  369, 
conveyed  it  to  Barrios.  The  abstract  ogives 
the  number  of  the  lot  as  399,  a  number 
greater  than  that  borne  by  any  lot  referred 
to  by  the  commissioners  anywhere  else  in 
their  report,  so  far  as  we  have  discovered. 
In  fact,  No.  369  is  the  highest  number 
borne  by  any  lot  referred  to  by  the  com- 
missioners, aside  from  the  one  instance 
above  mentioned.  This  entry  in  the  ab- 
stract follows  an  entry  dealing  with  lot 
368,  in  the  same  order  in  which  the  two 
entries  dealing  with  lots  368  and  369  ap- 
pear in  the  list  of  lots  sold  at  public  auc- 
tion, by  order  of  the  superiority  of  the 
town,  and  hereinbefore  mentioned. 

In  view  of  these  facts,  we  think  the  entry 
in  schedule  F,  No.  47,  deals  with  lot  369, 
and  that  the  second  figure  of  the  number 
399,  appearing  in  that  entry  as  the  lot 
number,  is  a  typographical  error,  and  the 
lot  number  appearing  in  that  entry  should 
be  369  instead  of  399. 

It  thus  appears  that  the  title  to  lot  369 
passed  out  of  the  government  of  Spain  to 
Antonio  Montero,  and  by  him  conveyed  to 
Barrios,  and  the  claim  of  M.  Hanna  and 
Widow  McPherson  to  the  lot,  which  appears 
to  have  been  based  on  a  sale  at  auction, 
was  confirmed  by  the  United  States  gov- 
ernment. 

It  is  unnecessary  to  discuss  the  assign- 
ment of  error  based  upon  the  court's  ruling 
sustaining  '  defendant's  objection  to  the 
reading  in  evidence  of  the  certified  copy  of 
the  judgment  of  Bobe  v.  Uanna  and  His 
Wife,  because,  as  there  appeared  a  break  in 
the  chain  of  plaintiff's  title  from  Barrios 
to  M.  Hanna  and  the  Widow  McPherson, 
the  deed  from  the  United  States  marshal 


to  Bobe,  purporting  to  convey  the  lot  In- 
volved in  this  litigation,  was  offered  and 
received  in  evidence  as  color  of  title,  and 
there  was  evidence  enough  to  go  to  the  jury 
upon  the  question  of  plaintiff's  title  to  the 
lot,  based  upon  possession  by  him  and  his 
grantors  for  more  than  twenty  years. 
Upon  the  question  of  the  boundaries  of  the 
lot>  we  said,  in  the  opinion  granting  a  re- 
hearing in  this  case,  that  "there  is  room 
for  difference  of  opinion  between  reason- 
able men  as  to  whether  the  boundaries  of 
lot  No.  369  extended  to  high-water  mark 
of  the  bay." 

A  re-examination  of  the  evidence  in  this 
case  confirms  us  in  this  view.  In  that  case, 
the  question  should  not  have  been  taken 
from  the  jury  by  a  peremptory  charge.  See 
Anderson  v.  Southern  Cotton  Oil  Co.  73 
Fla.  432,  L.R.A1917E,  715,  74  So.  975. 

The  defendants  pleaded  that  the  sub- 
merged land,  lying  south  of  the  lot,  be- 
tween ordinary  high-water  mark  and  a 
point  where  the  waters  of  the  bay,  in  the 
direction  of  the  channel,  reached  the  pier- 
head line,  was  granted  by  the  legislature  of 
Florida  to  the  city  of  Pensacola,  and  that 
the  city  granted  the  same  to  the  defendant 
railway  company  for  purposes  of  rail- 
road terminals,  docks,  piers,  wharves,  and 
other  instrumentalities  of  commerce  and 
navigation,  with  authority  to  improve  same 
for  such  purposes,  and  that  the  defendant 
construction  company,  acting  under  au- 
thority and  for  the  benefit  of  the  railroad 
company,  filled  in  the  submerged  land,  and 
builded  thereon  the  docks,  wharves,  and 
other  instrumentalities  of  commerce,  which 
are  the  alleged  acts  complained  of  in  the 
declaration.  The  plaintiff  demurred  to  the 
plea,  and  the  demurrer  was  overruled.  If 
the  plea  was  good,  it  was  a  complete  de- 
fense; if  it  was  bad,  the  demurrer  should 
have  been  sustained. 

The  plea  rests  upon  chapter  4802,  Laws 
of  Florida  1899.  The  second  section  of  the 
act  purports  to  grant  to  the  city  of  Pensa- 
cola, except  as  otherwise  provided  in  the 
act,  the  space  west  of  Alcaniz  street  and 
east  of  Barcelona  street  and  south  of  Hick- 
ory street,  and  the  spaces  included  in  a 
map  of  the  water  front  of  the  city,  adopted 
by  the  provisional  municipality,  to  the  east 
of  Alcaniz  street  and  to  the  west  of  Bar- 
celona street,  covered  by  water  "exceeding 
at  this  time  12  feet  in  depth,  such  spaces 
to  be  held  by  the  city  in  perpetual  trust 
for  the  public,  and  to  remain  forever 
open  to  navigation  and  free  access  to  the 
streets  and  wharves  on  the  streets  running 
north  and  south,  and  to  such  other  streets 
as  the  city  may,  by  ordinance,  lay  out  in 
any  direction*,  over  any  part  of  the  space 
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covered  by  this  act,  from  the  intersection 
of  any  now  existing  street  with  the  shore 
line  to  the  southern  limit  of  such  space." 
Section  1  of  the  act  provides  that  it  is  the 
object  of  the  act  to  dispose  of  all  the  land 
in  front  of  the  city  of  Pensacola,  embraced 
within  the  limits  of  the  map  of  said  water 
front   above    mentioned,    "and    the    grants 
herein  made   are   of   the   streets  and   lots 
u  laid   down    on    said   map."     Section    3 
grants  to  the  "city    ...    the  title  to  the 
soil  and   any    water   thereon   embraced    in 
the  streets,  as  delineated  upon  said  map, 
other  than  in  the  space  granted  in  trust  in 
S  2."     Section  4  grants  in  fee  simple  the 
improved   lots   in   the   space  mentioned    in 
S  1.  to  such  persons  as,  prior  to  January 
1,  1898,  have,  by  themselves  or  those  under 
whom  they  hold,  improved  the  same.     Sec- 
tion  5  provides  for  the  appointment  of  com- 
missioners for  the  purpose  of  "ascertaining 
and  declaring  the  rights  of  those  to  whom 
rights  are  granted   by  this  act."     It  pro- 
vides for  the  compensation  to  be  paid  the 
commissioners,    the   appointment    of    their 
successors,  the  keeping  of  a  record  of  all 
claims  considered   by  them,  and  that  two 
thirds  of  the  commission  shall  decide  all 
questions.     Section  6  vests  in  the  commis- 
sion power  to  "summon  witnesses,  to  swear 
them,  hear  testimony,  and  receive  evidence 
and  finally  determine  the  rights  of  persons 
(including  the  city  of  Pensacola)  to  whom 
grants   are   herein   made,   and   such   deter- 
mination   shall    be    conclusive   as   to   such 
right."      This   section   also   provides   that, 
"upon    such   determination   they    [the  com- 
missioners] shall  jointly  execute  a  deed  for 
the  lots  or  portions  of  lots  to  all  persons 
whom  they  shall  find  to  be  entitled  under 
the  provisions   of  this  act  and  such   deed 
shall  convey  in  the  fee  simple  all  the  rights 
of  the  state  to  the  lot  or  lots  therein  men- 
tioned,   and    shall    authorize   the   exclusive 
appropriation  of  such  property  to  private 
uses   by  the  grantee  or  his  assigns:     Pro- 
vided, that  whenever  any  property  granted 
under  this  act  is  in  litigation  between  par- 
ties, then  any  deed  made  hereunder  shall 
be  without  prejudice  to  the  rights   under 
this  act  of  the  party  who  may  be  adjudi- 
cated to  be  entitled  to  possession." 

Section  7  provides  that,  "in  making  such 
adjudication  and  deed  the  commissioners 
shall  not  regard  any  claims  of  riparian 
rights  or  other  rights  not  covered  by  this 
act  and  shall  make  deeds  as  if  no  such 
rights  could  arise  but  such  determination 
and  deeds  shall  in  no  wise  be  regarded  as 
affecting  any  such  actually  existing  rights. " 
The  act  further  provides  that  the  com- 
missioners shall  not  determine  the  effect  of 
the  act  upon  any  lot,  except  upon  the  ap- 


plication of  some  person  claiming  the  same 
under  the  provisions  of  the  act;  prescribes 
the  proceedings  in  such  oases;  a  limitation 
of  two  years  in  which  to  file  claims;  that, 
at  the  expiration  of  that  time  from  the  pas- 
sage of  the  act,,  the  commissioners  shall  de- 
termine all  unadjudicated  applications,  give 
to  the  person  entitled  thereto,  deeds,  and, 
after  satisfying  the  requirements  of  §  3  of 
the  act,  the  commissioners  shall  make  a 
deed  to  the  city  of  Pensacola  for  "all  lots 
and  portions  of  lots  for  which  no  applica- 
tion shall  have  been  filed"  (except  certain 
key  lots  covered  by  water  between  Palafox 
street  wharf  and  Baylen  street  wharf, 
etc.)»  and  for  all  lots  and  portions  of  lots 
adjudicated  to  applicants,  but  for  which 
they  shall  have  received  no  deed,  because 
of  their  refusal  or  neglect  to  pay  the  com- 
missioners' fees;  for  the  employment  of  a 
clerk  and  his  compensation,  and  a  sur- 
veyor; and  the  keeping  of  a  record  showing 
each  deed  made;  a  deposit  by  each  claim- 
ant of  $1  for  each  lot  claimed  by  him,  and 
for  the  deposit  in  the  office  of  the  clerk  of 
the  circuit  court  of  Escambia  county  of  the 
records  made  by  the  commissioners. 

This  act  undertakes  to  deprive,  without 
compensation,  the  owners  of  lots,  the 
boundaries  of  x which  extend  to  high-water 
mark  of  the  bay,  lying  within  the  area 
covered  by  the  map  of  the  water  front  re- 
ferred to  in  the  act,  of  their  rights  under 
the  common  law  as  riparian  owners.  We 
have  said  that  the  rights  of  a  riparian 
owner  at  common  law  constituted  prop- 
erty, of  which  he  could  not  be  deprived 
without  just  compensation.  See  Broward  v. 
Mabry,  58  Fla.  398,  50  So.  826.  This  view 
we  think  is  sustained  by  the  weight  of 
authority. 

Mr.  Farnham  in  his  work  on  the  Law  of 
Waters  and  Water  Rights,  in  vol.  1,  page 
297,  says:  "It  thus  appearing  from  the 
preceding  sections  that  at  common  law  the 
riparian  owner  has  a  right  of  access  to  the 
stream  which  cannot  be  destroyed,  even  for 
the  improvement  of  navigation,  without 
making  compensation  to  the  owner,  the 
right  should  be  much  more  fully  protected 
in  this  country,  where  the  Constitutions 
prevent  the  taking  of  private  property  for 
public  use  without  making  compensation. 
And  the  general  rule  is  that  the  rights  are 
so  protected." 

He  observes,  however,  that  a  few  of  the 
courts  have  refused  to  recognize  a  right  of 
property  in  the  riparian  owner,  or  have 
held  that  it  was  subordinate  to  the  public 
right,  so  that  they  have  permitted  the 
right  to  be  cut  off,  without  any  redress  or 
compensation.  See  Yates  v.  Milwaukee,  10 
Wall.  497,   10  L.  ed.   984;   Van  Dolsen  v. 
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New  York  (C.  O.)  21  Blatchf.  453,  17  Fed. 
817;  Myers  v.  St.  Louis,  82  Mo.  367;  Clark 
t.  Cambridge  &  A.  Irrig.  &  Improv.  Co.  45 
Neb.  798,  64  N.  W.  239;  Clark  v.  Peckham, 
10  R.  I.  35,  14  Am.  Rep.  654. 

Mr.  Justice  Miller  in  Yates  v.  Milwaukee, 
speaking  for  the  Supreme  Court  of  the 
United  States,  said:  "This  riparian  right 
is  property,  and  is  valuable,  and,  though 
it  must  be  enjoyed  in  due  subjection  to  the 
rights  of  the  public,  it  cannot  be  arbi- 
trarily or  capriciously  destroyed  or  im- 
paired. It  is  a  right  of  which,  when  once 
vested,  the  owner  can  only  be  deprived  in 
accordance  with  established  law,  and,  if 
necessary  that  it  be  taken  for  the  public 
good,  upon  due  compensation." 

See  also  Potomac  S.  B.  Co.  ▼.  Upper 
Potomac  S.  B.  Co.  109  U.  S.  672,  27  L.  ed. 
1070,  3  Sup.  Ct.  Rep.  445,  4  Sup.  Ct.  Rep. 
15;  Bell  v.  Gough,  23  N.  J.  L.  624;  Tren- 
ton Water  Power  Co.  v.  Raff,  36  N.  J.  L. 
385;  Gould,  Waters,  §  246. 

Riparian  rights,  we  think,  are  property, 
and,  being  so,  the  right  to  take  it  for  pub- 
lic use  without  compensation  does  not 
exist.  The  fronting  of  a  lot  upon  a  navig- 
able stream  or  bay  often  constitutes  its 
chief  value  and  desirability,  whether  for 
residence  or  business  purposes.  The  right 
of  access  to  the  property  over  the  waters, 
the  unobstructed  view  of  the  bay,  and  the 
enjoyment  of  the  privileges  of  the  waters 
incident  to  ownership  of  the  bordering  land 
would  not,  in  many  cases,  be  exchanged  for 
the  price  of  an  inland  lot  in  the  same 
vicinity.  In  many  cases,  doubtless,  the 
riparian  rights  incident  to  the  ownership 
of  the  land  were  the  principal  if  not  sole 
inducement  leading  to  its  purchase  by  one, 
and  the  reason  for  the  price  charged  by  the 
seller. 


That  the  owner  of  land  bounded  bv  tide* 
water  may  maintain  an  action  against  a 
railroad  corporation,  constructing  its  road, 
by  authority  of  the  legislature,  so  as  to  cut 
off  his  access  to  the  water,  is  held  in  Wil- 
liams v.  New  York,  105  N.  Y.  419,  11  N.  E. 
829;  Rumsey  v.  New  York  &  N.  E.  R.  Co. 
133  N.  Y.  79,  15  L.R.A.  618.  28  Am.  St 
Rep.  600,  80  N.  E.  654. 

We  do  not  appreciate  the  force  of  the 
argument  that  the  state,  as  owner  of  the 
submerged  land  between  high  and  low 
water  mark,  should  not,  in  the  event  it  de- 
sires to  improve  the  water  front  for  navi- 
gation, be  required  to  pay  to  the  owner  of 
the  upland  a  just  compensation  for  injury 
to  his  property  incident  to  such  public  en- 
terprise. But  this  is  not  such  a  case.  A 
railroad  company,  operated  by  private  cap- 
ital, controlled  by  private  individuals,  con- 
ducting its  business  for  private  gain,  is 
seeking  to  utilize  the  water  front  for  its 
own  use,  but  claims  immunity  from  liabil- 
ity for  damages  to  the  plaintiff,  upon  the 
ground  that  the  work  of  filling  up  the  sub- 
merged lands  and  building  piers  out  into 
the  bay  incidentally  benefits  commerce  and 
navigation,  although  it  also  destroys  a 
large  part  of  the  value  of  plaintiff's  prop- 
erty, perhaps,  by  wholly  depriving  him  of 
his  rights  as  a  riparian  owner. 

The  plea  of  justification  under  this  stat- 
ute, we  think,  was  not  good,  and  the  de- 
murrer should  therefore  have  been  sus- 
tained. 

The  judgment  of  the  court  below  is  re- 
versed. 

Browne,  Ch.  J.,  and  Taylor,  Whitfield, 
and  West,  JJ.,  concur. 

Further  rehearing  denied,  April  19,  1918. 
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with  access  to  navigable  water. 


This  note  is  supplemental  to  the  notes 
in  40  L.R.A.  593,  and  22  L.R.A.(N.S.) 
345,  where  the  earlier  cases  are  collected. 

As  in  the  earlier  notes,  cases  dealing 
with  the  right  to  erect  wharves  have  been 
excluded ;  for  right  to  erect  wharves,  see 
the  note  in  40  L.R. A.  635 ;  as  to  right  of 
state  to  grant  tid elands,  so  as  to  destroy 
wharfage  right  of  shore  owner,  see  the 
note  in  63  L.R.A.  264;  and  as  to  right  to 
obstruct  or  destroy  wharf  rights  in  navi- 
gable waters,  for  public  purposes,  with- 
out compensation,  see  the  note  in  34 
L.R.A.(N.S.)  423. 

For  right  to  construct  fish  traps  in 
front  of  riparian  property,  see  the  note 
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in  L.R.A.1918A,  1076;  for  right  of  ripa- 
rian owner  to  maintain  action  because 
stream  has  been  made  less  pleasant  for 
boating,  fishing,  and  bathing,  see  the  note 
in  L.R.A.1917F,  208 ;  for  liability  for  in- 
juries to  riparian  owners  by  running  logs 
in  stream,  see  the  note  in  35  L.R.A.(N.S.) 
824;  for  the  question  whether  one  is  a 
riparian  or  littoral  owner,  whose  prop- 
erty abuts  on  a  highway,  one  line  of 
which  is  coterminous  with  a  shore  line 
of  navigable  waters,  see  the  note  in  22 
L.R.A.(N.S.)  673. 

It  may  be  noted,  in  limine,  that,  in 
general,  the  question  of  riparian  rights 
of  a  patentee  from  the  United  States,  as 
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against  the  title  of  a  state  subsequently 
admitted  into  the  Union,  is  a  matter  of 
state  and  not  Federal  law.  McGilvra  v. 
Ross  (1909)  215  U.  S.  72,  64  L.  ed.  96, 
30  Sup.  Ct.  Rep.  27. 

General  rale. 

The  owner  of  the  upland  may  main- 
tain an  action  against  one  interfering 
with  his  free  access  to  navigable  waters. 
Pacific  Coast  Co.  v.  McCloskey  (1906) 
3  Alaska,  77;  Young  v.  Juneau  (1911)  4 
Alaska,  372;  Dalton  v.  Hazelet  (1910) 
106  C.  C.  A.  99,  182  Ted.  561 ;  Thiesbn 
v.  Gulf,  F.  &  A.  Co.  ante,  718 ;  Broward 
v.  Mabry  (1909)  58  Ha.  398,  50  So.  826; 
Hard  v.  Blue  Points  Co.  (1915)  170  App. 
Div.  524,  156  N.  Y.  Supp.  465 ;  Oliver  v. 
Klamath  Lake  Nav.  Co.  (1909)  54  Or. 
95,  102  Pac.  786;  Oregon  Coal  &  Nav. 
Co.  v.  Anderson  (1913)  124  C.  C.  A.  286, 
206  Fed.  404;  Eagle  Cliff  Fishing  Co.  v. 
McGowan  (1914)  70  Or.  1,  137  Pac.  766; 
Haggerty  v.  Latreille  (1913)  29  Ont. 
L.  Rep.  300. 

—  illujtrations. 

The  owner  of  uplands  on  tidewater  in 
Alaska  has  the  right  of  uninterrupted 
egress  and  ingress  over  the  tidelands,  to 
the  deep  water,  and  may  maintain  an 
action  against  one  obstructing  this  right. 
Pacific  Coast  Co.  v.  McCloskey  (1906) 

3  Alaska,  77;  Young  v.  Juneau  (1911) 

4  Alaska,  372. 

If  a  railroad  company,  having  acquired 
title  to  tidelands,  builds  a  railroad  across 
such  lands.,  and  it  appears  that,  by  so 
doing,  it  interferes  with  the  access  of 
the  owner  of  the  uplands  to  navigable 
waters,  the  owner  of  the  uplands  must 
be  compensated  by  the  railway  for  his 
damages  in  that  behalf.  Harrison  v. 
Pacific  R.  &  Nav.  Co.  (1914)  72  Or.  553, 
144  Pac.  91. 

But  where  a  riparian  proprietor  per- 
mits a  railroad  to  be  constructed  on  a 
part  of  his  land,  he  may  be  estopped  to 
maintain  an  action  for  an  injunction 
against  the  railroad  company,  and  may 
be  relegated  to  his  action  for  damages, 
as  interfering  with  his  access.  Dalton 
v.  Katalla  Co.  (1911)  4  Alaska,  410. 

In  Hard  v.  Blue  Points  Co.  (1915)  170 
App.  Div.  524,  156  N.  Y.  Supp.  465,  it 
was  held  that  an  abutter  on  a  street  run- 
ning down  to  the  high-water  line  had  a 
right  to  pass  out  to  the  navigable  waters 
of  a  bay,  and  back  from  the  bay  to  the 
street,  which  right  of  ingress  and  egress 
extended  over  the  place  where  the  land 
highway  met  the  navigable  waters;  and 
hence,  he  might  enjoin  the  building  of 
structures  which  blocked  the  foot  of  the 
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street,  or  tended  to  stop  this  free  eon* 
tinuous  passage.  It  was  considered  that 
the  plaintiff,  as  a  riparian  owner,  and 
also  as  having  title  to  the  middle  line  of 
the  street,  along  which  her  lands  ex- 
tended to  high  water,  had  shown  special 
damage  in  the  nature  of  substantial  and 
peculiar  injury,  different  from  that  of 
the  general  public,  such  as  to  entitle  her 
to  an  injunction.  It  will  be  observed 
that  it  seems  to  be  suggested  that  the 
plaintiff's  land  extended  to  the  end  of 
the  street. 

In  Dooley  v.  Proctor  &  G.  Mfg.  Co. 
(1912)  77  Misc.  398, 137  N.  Y.  Supp.  737, 
it  was  held  that  the  New  York  statute, 
prohibiting  the  granting  of  lands  under 
water  to  any  person  other  than  the  pro- 
prietor of  " adjacent  lands,"  was  in- 
tended to  recognize  and  protect  the 
riparian  right  of  access  to  deep  water, 
which  the  courts  of  this  state  have  held 
to  exist  independently  of  statute.  But, 
on  appeal,  the  judgment  was  reversed 
on  the  ground  that,  upon  the  evidence, 
the  plaintiff  had  failed  to  show  a  supe- 
rior title.  (1913)  158  App.  Div.  429,-143 
N.  Y.  Supp.  650. 

Under  the  law  of  Louisiana,  the  land 
between  a  levee  and  the  river  is  the  prop- 
erty of  a  riparian  proprietor,  subject  to 
public  use,  and  such  proprietor  may 
maintain  an  action  against  one  making 
an  unauthorized  use  of  that  space,  for 
a  private  purpose.  Pittsburgh  &  S.  Coal 
Co.  v.  Otis  Mfg.  Co.  (1918)  249  Fed.  667. 

A  riparian  owner's  right  of  access  is 
from  the  front  only.  Milwaukee- West- 
ern Fuel  Co.  v.  Milwaukee  (1913)  152 
Wis.  247,  139  N.  W.  540.  The  same  was 
said  in  Dooley  v.  Proctor  &  G.  Mfg.  Co. 
(N.  Y.)  supra. 

—  qualification. 

A  riparian  proprieter  may  not  have 
relief  against  an  obstruction  to  naviga- 
tion, where  he  shows  no  damages  special 
to  himself.  Thus,  in  Baldwin  v.  Chaplin 
(1915)  34  Ont.  L.  Rep.  1,  where  there 
was  a  common-law  nuisance  to  naviga- 
tion, situated  about  250  feet  from  the 
front  of  a  riparian  owner's  lot,  which 
was  not  at  the  time < improved  with  any 
pier  or  wharf,  and  the  pier  did  not  in- 
terfere with  the  setting  or  hauling  in  of 
nets  in  fishing,  for  which  he  had  a  li- 
cense, it  was  held  that,  while  the  struc- 
ture in  question  was  an  obstruction  to 
public  navigation,  the  riparian  owner 
had  not  shown  any  damages  special  to 
himself,  the  court  quoting  the  general 
principle  as  stated  in  Halsbury's  Laws 
of  England,  vol  21,  p.  395,  %  752 :    "  « In- 
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terference  with "  the  private  right  of 
access  is  actionable  without  proof  of 
special  damage;  but,  if  the  interference 
complained  of  is  an  interference  with 
the  right  of  navigation,  which  thereby 
affects  the  right  of  access,  then  special 
damage  must  be  proved,  for  interference 
with  the  right  of  navigation  which  only 
renders  access  more  difficult,  but  not  im- 
possible, is  an  interference  with  a  public 
and  not  a  private  right,  and  special  dam- 
age must  be  proved  by  the  riparian  owner 
who  complains  of  such  interference.'  M 

—  judicial  statements. 

In  Murray  v.  Gordon  (1913)  182  111. 
App.  460,  the  court  said:  "The  rights 
of  a  riparian  owner  of  lands  on  Lake 
Michigan  cannot  be  devested  or  taken 
from  him,  without  just  compensation, 
and  these  rights  consist  of  the  right  to 
hold  all  natural  accretions  to  the  shore 
lands  and  the  right  to  pass  to  and  from 
the  waters  of  the  lake,  within  the  width 
of  his  land." 

"  While  the  owners  of  uplands  have 
the.  right  of  access  to  the  water  and  the 
right  to  build  such  docks  and  piers  from 
such  lands  into  the  water  as  will  not  in- 
terfere with  navigation,  this  right  is  only 
an  appurtenance  or  easement  incident  to 
the  ownership  of  the  uplands.  If  a  pri- 
vate person  builds  any  structure  which 
interferes  with  this  littoral  right  of  the 
owner  of  the  upland,  he  can,  by  appro- 
priate action,  cause  its  removal.  Not, 
however,  by  ejectment,  for  the  right  to 
eject  depends  upon  superior  title  to  the 
land  itself.  Such  rights,  incident  to  the 
ownership  of  the  shore,  are  incorporeal 
hereditaments.  Ejectment  does  not  lie 
for  an  incorporeal  hereditament,  but  only 
for  a  corporeal  hereditament,  of  which  a 
sheriff  can  deliver  possession."  Chism 
v.  Smith  (1910)  J.38  App.  Div.  715,  123 
N.  Y.  Supp.  691 ;  form  of  judgment  modi- 
fied (1910)  140  App.  Div.  885, 124  N.  Y. 
Supp.  1112. 

It  may  be  noted  that  in  Be  Buffalo 
(1912)  206  N.  Y.  319,  99  N.  E.  850,  the 
court  said :  ' '  The  established  law  in  this 
regard  is  that  when  a  railroad  company 
acquires  a  right  of  way  which  intervenes 
between  a  navigable  body  of  water  and 
the  adjacent  upland,  the  owner  of  the 
upland  retains  all  the  riparian  rights 
which  he  had  before  the  railroad  was 
built.  In  such  a  case,  the  railroad  right 
of  way,  whether  acquired  by  proceedings 
in  invitum  or  by  deed  in  fee,  is  held  only 
for  the  specific  purposes  served  by  the 
construction  and  operation  of  railroad 
tracks,  and  does  not  include  the  riparian 
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rights  which  are  incident  to  the  owner- 
ship of  uplands  as  that  term  is  generally 
understood. ' f 

Right  as  against  public. 

It  has  been  held  that  the  right  of 
access  of  a  riparian  proprietor  is  subor- 
dinate to  the  power  of  Congress  over 
navigation  and  commerce.  Thus,  where 
the  Federal  government,  in  the  exercise 
of  its  authority  to  control  and  regulate 
commerce  and  navigation,  sanctions  the 
erection  of  a  railroad  bridge  across  a 
navigable  river,  and,  subsequently,  the 
railroad  company,  by  and  according  to 
its  direction,  proceeds  to  construct  a 
fender  in  the  river  to  guide  water  craft 
through  the  draw  span  of  the  bridge,  it 
is  held  that  a  riparian  owner,  in  front 
of  whose  property  the  fender  will  be  lo- 
cated and  whose  access  to  the  main  chan- 
nel of  the  river  will  thereby  be  interfered 
with,  but  none  of  his  fast  property  taken, 
is  neither  entitled  to  compensation  as  for 
a  taking  of  his  property  nor  has  any 
remedy  in  the  premises ;  the  injury  being 
merely  consequential  upon  the  exercise 
of  the  paramount  power  of  Congress 
over  commerce  and  navigation,  subject 
to  which  all  riparian  rights  in,  to,  or 
over  navigable  waters,  or  in  the  lands 
beneath  them,  are  originally  acquired 
and  subsequently  held.  Fish  v.  Chicago 
Q.  W.  R.  Co.  (1914)  125  Minn.  380, 147 
N.  W.  431. 

It  may  be  noted  that  in  Milwaukee- 
Western  Fuel  Co.  v.  Milwaukee  (1913) 
152  Wis.  247, 139  N.  W.  540,  it  was  held 
that  an  approval  of  the  plan  of  a  bridge 
inspector  by  the  chief  of  engineers,  and 
by  the  Secretary  of  War,  was  tanta- 
mount to  a  declaration  by  the  Federal 
government  that  the  bridge  was  not  an 
unlawful  structure,  so  far  as  navigation 
was  concerned. 

In  Canada,  it  has  been  held  that  a 
riparian  proprietor  may  have  compensa- 
tion, if  the  Crown  erects  ice  piers  in 
front  of  him.  Pickels  v.  Rex  (1912)  14 
Can.  Exch.  379,  7  D.  L.  R.  698. 

—  power  of  states. 

As  appears  in  the  earlier  notes,  the 
courts  of  the  various  states  are  not 
agreed  as  to  whether  the  state  may  take 
riparian  rights  without  making  compen- 
sation. Late  cases  in  California  and 
Oregon  uphold  the  power  of  the  state  to 
take  riparian  rights  without  compensa- 
tion, and  a  recent  decision  in  Massachu- 
setts seems  to  commit  the  court  to  the 
same  doctrine. 

In  California,  the  owner  of  the  up- 
lands has  no  right  of  access  to  navigable 
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waters,  which  the  state  cannot  take  away 
in  the  interest  of  navigation,  and  it  may 
do  so  by  imposing  the  duty  of  improve- 
ment of  navigation  upon  a  city.  Henry 
Dalton  &  Sons  Co.  v.  Oakland  (1914) 
168  CaL  463,  143  Pac.  721,  where  the 
court  said :  * l  We  are  not  concerned  here 
with  what  may  be  the  rights  of  an  up- 
land proprietor  to  restrain  a  stranger 
from  erecting  structures  upon  interven- 
ing tidelands,  which  will  prevent  his  free 
access  to  the  navigable  waters.' ' 

So,  it  was  held  in  Patton  v.  Los  An- 
geles (1915)  169  Oal.  521,  147  Pac.  141, 
that  rights  of  an  upland  proprietor  over 
adjacent  tidelands  are  subject  to  the 
public  easements  of  navigation. 

In  Koyer  v.  Miner  (1916)  172  Oal.  448, 
156  Pac.  1023,  it  was  held  that  a  riparian 
owner  had  no  right  to  object  to  the  acts 
of  a  person  who,  as  lessee  from  the  state, 
erected  docks  along  the  water  in  front  of 
the  upland,  nor  to  those  of  a  railroad 
company,  to  which  the  state  had  given 
leave  to  build  and  operate  a  railroad 
over  tide  and  submerged  lands,  to  a  con- 
nection with  deep-water  navigation.  The 
court   said:     "The   state  had   the   un- 
doubted right  to  make  the  lease  in  ques- 
tion, in  order  to  procure  the  erection  of 
a  sea  wall  with  docks  and  slips,  and  the 
improvements  to  be  made  to  obtain  pub- 
lic access  to  deep  water,  the  better  to  fit 
the  harbor  for  navigation.     As  an  inci- 
dent to  this  right,  it  cannot  be  denied 
that  it  has  the  right  to  grant  to  the  per- 
son making  the  improvements,  and  as  a 
consideration  therefor,  a  lease  for  fifty 
years  of  the  reclaimed  land  lying  be- 
tween the  shore  and  the  harbor  front, 
including  the  land  below  the  line  of  ordi- 
nary high   tide,   and   all  the  land  not 
necessary  for  use  in  furtherance  of  navi- 
gation.    As  the  harbor  front  improve- 
ments rightfully  cut  off  access  from  the 
plaintiff's  land  to  the  waters  of  the  bay, 
and   as   plaintiff  had   no  other  littoral 
right  by  virtue  of  this  ownership  of  the 
upland,  nor  any  other  right  whatever  in 
the  tide  and  submerged  lands,  it  follows 
that  he  cannot  be  heard  to  complain  of 
any  disposition  made  by  the  state  of 
such   tide   and   submerged   lands.     The 
only  interest  he  had  therein  was  right- 
fully terminated  by  the  harbor  improve- 
ments,  and,  as  a  private  citizen,  he  had 
no  right  to  question  the  use  to  which  the 
state  was  devoting  such  tidelands.    .    .    . 
That  the  state  had  power  to  permit  the 
.     .     railroad  company  to  build  and 
operate  a  railroad  over  tide  and  sub- 
merged lands,  to  a  connection  with  deep- 
water  navigation,  is  not  seriously  dis- 

L.R.A.1918E. 


puted.  Such  a  disposition  of  the  public 
land  held  in  trust  for  purposes  of  navi- 
gation and  commerce  would  be  in  fur- 
therance of  the  trust,  and  not  in  viola- 
tion of  it,  and  is  undoubtedly  valid. ' ' 

In  Home  for  Aged  Women  v.  Com. 
(1909)  202  Mass.  422,  24  L.R.A.(N.S.) 
79,  89  N.  E.  124,  it  was  held  that  the 
owner  of  land  bordering  on  navigable 
water  holds  his  right  of  access  between 
the  water  and  his  land,  subject  to  the 
right  of  the  government  to  make  changes 
in  the  waterway,  for  the  benefit  of  navi- 
gation, beyond  the  line  of  his  property, 
so  that  he  is  not  entitled  to  compensa- 
tion, in  case  such  changes  entirely  cut  off 
such  access.  And  it  was  further  held,  in 
the  same  case,  that  a  plan  for  the  im- 
provement of  a  tidal  body  of  water,  for 
the  benefit  of  navigation,  which  includes 
the  construction  of  a  public  park  along 
a  strip  formerly  occupied  by  the  tide- 
water in  front  of  riparian  property,  so 
as  to  cut  such  property  off  completely 
from  access  to  the  water,  does  not  cause 
it  to  exceed  the  power  of  the  government 
over  the  land  under  the  water,  which  is 
owned  by  it,  so  as  to  entitle  the  riparian 
owner  to  compensation  for  the  injury 
thereby  caused  to  his  property.    Ibid. 

Reference  may  here  be  made  to  the 
opinion  in  Burns  Bros.  v.  New  York 
(1917)  178  App.  Div.  615,  165  N.  Y. 
Supp.  615,  where  the  court  said:  "The 
courts  of  this  state  have  had  occasion  to 
consider  and  declare  the  rights  of  the 
owners  of  the  upland  abutting  upon  the 
Harlem  river,  and  they  have  been  thus 
summarized:  'The  owner  of  uplands 
abutting  upon  a  navigable  river,  where 
the  tide  flows  and  ebbs,  takes  title  only 
to  high-water  mark.  While  he  does  not 
own  the  tideway,  or  the  lands  under 
water  beyond  the  same,  he  has  the  ease- 
ment of  passage  and  the  transportation 
of  merchandise,  to  and  fro,  between  the 
navigable  water  and  his  land ;  to  fish  and 
draw  nets;  to  land  boats  and  to  load  and 
unload  the  same.  These  privileges  are 
absolute  property  rights,  as  against  all 
but  the  state.  The  state  holds  the  title 
in  fee  in  the  tideway,  and  to  the  lands 
under  water  beyond  the  same,  as  trustees 
for  the  public  in  its  organized  capacity. 
As  such  trustee,  and  in  the  exercise  of 
its  governmental  functions,  it  may  im- 
prove the  tideway  or  the  adjacent  waters 
for  the  benefit  of  navigation,  even  to  the 
detriment  of  abutting  upland  owners  and 
without  compensation  to  them.'  Re  New 
York  (1901)  168  N.  Y.  143,  56  L.R.A. 
500,  61  N.  E.  158;  Sage  v.  New  York 
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(1897)  154  N.  Y.  70,  38  L.R.A.  606,  61 
Am.  St.  Rep.  592,  47  N.  E.  1096. ' ' 

On  the  other  hand,  it  will  be  seen  that 
it  was  held  in  Thiesen  v.  Gulp,  F.  &  A. 
R.  Co,  ante,  718,  that,  at  common  law,  a 
riparian  proprietor,  whose  land  extends 
to  high-water  mark  of  tidewaters,  had 
the  right  of  ingress  and  egress  to  and 
from  his  land,  over  the  waters  on  which 
his  land  bordered,  and  that  the  rights  of 


a  riparian  owner  at  common  law  consti- 
tute property  of  which  he  cannot  be 
deprived  by  the  state,  under  the  Consti- 
tution, without  just  compensation;  and 
accordingly  the  state  may  not  transfer 
such  rights  to  a  city,  nor  may  such  city 
transfer  them  to  a  railroad  company, 
without  compensation  to  the  riparian 
proprietor.  B.  B.  B. 


OKLAHOMA    CRIMINAL,    COURT    OF 

APPEALS. 

WILL  ROGERS,  Appt., 
v. 

STATE  OF  OKLAHOMA. 
(—  Okla.  Crim.  Rep.  — ,  170  Pac.  269.) 

Venue  —  embezzlement. 

If  a  person,  in  one  county,  is  intrusted  by 
another  with  personal  property,  to  be  re- 
turned to  the  owner,  and  afterwards  takes 
it  to  another  county,  and  there  embezzles  it, 
he  cannot  be  tried  for  the  crime  in  the 
county  where  he  received  it,  unless  he  had 
conceived  the  intent  of  committing  the  crime 
when  he  received  it. 
For  other  cases,  see  Venue.  I.  in  Dig.  l-4>2 

N.  S. 

(February  2,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Bryan  County 
convicting  him  of  embezzlement.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Jones  &  McCasland  and  R.  M. 
Rainey,  for  plaintiff  in  error. 

Messrs.  S.  P.  Freellng,  Attorney  Gen- 
eral, and  R.  McMillan,  Assistant  Attorney 
General,  for  the  State. 

Matson,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error,  Will  Rogers,  was 
convicted  in  the  district  court  of  Bryan 
county,  upon  information  filed  against  him 
in  said  county,  charging  him  with  the  em- 
bezzlement of  two  mules,  the  property  of 
one  R.  C.  Freeny.  He  was  sentenced  to 
serve  a  term  in  the  penitentiary  of  one 
year  and  one  day. 

Ampng  other  things,  it  is  contended  that 
the  district  court  of  Bryan  county,  as 
shown  by  the  record  of  this  case,  did  not 
have  jurisdiction  to  try  this  offense.     The 

Headnote  by  Matson,  J. 


Note.  —  As  to  venue  of  prosecution  for 
embezzlement,  see  annotation  following  this 
case,  post,  744,  and  references  therein  to  an- 
notation on  related  questions. 
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question  raised  was  presented  to  the  lower 
court  by  a  motion  for  the  court  to  instruct 
the  jury  to  return  a  verdict  of  not  guilty, 
and  also  by  requested  instructions  to  the 
effect  that,  although  defendant  was  in  pos- 
session of  the  mules  in  Bryan  county,  that 
fact  is  not  sufficient  to  prove  embezzlement, 
unless  it  is  also  shown  that  there  was  a 
wilful  and  felonious  intent  to  appropriate 
the  mules  in  said  Bryan  county,  to  the  use 
and  beneft  of  said  Rogers,  and  without  the 
consent  of  said  Freeny.  The  court  refused 
to  instruct  the  jury  to  acquit,  and  also 
refused  to  give  several  requested  instruc- 
tions along  the  line  above  indicated.  We 
have  carefully  examined  the  evidence  in 
this  case,  and  have  reached  the  conclusion, 
from  the  testimony  of  the  prosecuting  wit- 
ness R.  C.  Freeny,  that  the  district  court 
of  Bryan  county  did  not  have  jurisdiction 
to  try  this  offense. 

The  possession  of  the  mules  was  obtained 
in  Bryan  county.     Freeny  let  Rogers  have 
a   pair   of  mules   to   use   during  the    crop 
season,    but,    for    some    reason    or    other, 
Rogers   did  not   make  a   crop   with   these 
mules,   of   which   fact   Freeny   was   aware, 
and  afterwards  told  Freeny  that  he  wanted 
to  use  the  mules  for  the  purpose  of  ped- 
dling   some    goods    from    house    to    house, 
which  was  satisfactory  to  Freeny.     Freeny 
testified  that  all  he  desired  was  that  Rogers 
break  said  mules  and  return  them  to  him. 
He    was    asked,    on    cross-examination,    if 
Rogers   had  authority  to  take  the   mules 
where  he  wanted  to,  so  he  broke  them  to 
work,  and  Freeny  answered  that  it  made 
no    difference.      The    evidence    shows    that 
Rogers  took  the  mules  into  the  adjoining 
county  of  Atoka,  and  it  was  there  that  he 
converted  same  to  his  own  use.     There  is 
not  a  line  of  testimony  to  the  effect  that 
he  formed  any  intention  to  convert  or  em- 
bezzle the  mules,  while  in  Bryan  county. 
So  far  as  the  record  shows,  there  was  no 
criminal  intent  formed  to  convert  the  mules 
in  Bryan  county,  by  Rogers;  no  evidence  is 
in  the  record  to  show  that  any  such  intent 
existed,  and   it   clearly   appears   from  the 
testimony  of  the  prosecuting  witness  that, 
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m  far  as  he  was  concerned,  it  was  per- 
fectly all  right  lor  Rogers  to  take  the  mules 
into  Atoka  county,  provided  he  broke  them 
and  returned  them  to  him,  after  they  were 
broken  to  work.  There  is  nothing  in  the 
record  to  dispute  the  testimony  of  the 
prosecuting1  witness.  We  are  convinced 
that  he  told  the  truth  about  the  transac- 
tion but  upon  his  own  statement,  the  venue 
of  this  action  lay  in  Atoka  county. 

To    sustain    the    jurisdiction    in    Bryan 
county,  the  state  relies  upon  the  follow- 
ing statute:      Sec.   5616,  Rev.  Laws   1910; 
"When  property  taken  in  one  county,  by 
burglary,    robbery,    larceny,    or    embezzle- 
ment, has  been  brought  into  another,  the 
jurisdiction    of    the    offense    is    in    either 
county.     But   if,  before  the  beginning   of 
the  trial  of   the  defendant   in   the   latter, 
he   be    indicted    or    information    be    filed 
against   him,    in    the    former    county,   the 
sheriff  of  the  latter  must,  upon  demand, 
deliver  him   to  the  sheriff  of  the  former 
county,  upon  being  Berved  with  a  certified 
copy  of  the  indictment  or  information,  and 
upon   a    receipt    indorsed   thereon    by    the 
sheriff  of  the  former  county,  of  the  delivery 
of  the  body  of  the  defendant,  and  is,  on 
filing  the  copy  of  the  indictment  and  the 
receipt,    exonerated    from    all    liability    in 
respect  to  the  custody  of  the  defendant/' 
It  will  be  noted  that  the  wording  of  this 
statute  requires   that   "property   taken   in 
one    county    by    embezzlement,"    etc.,    be 
brought    into    another    county;    then,    the 
jurisdiction  to  prosecute  is  in  either.    There 
must  be  a  taking  by  embezzlement  in  the 
first  county;  proof  merely  of  the  possession 
of  property  in  the  first  county,  which  was 
afterwards  embezzled  in  the  second  county, 
is  not  sufficient  to  sustain  a  jurisdiction  to 
prosecute  in  the  first  county.    All  that  was 
proven  in  this  case  was  that  the  possession 
was  obtained  in  Bryan  county.    This  is  not 
sufficient  under  said  statute.    In  People  v. 
Murphy,   51   Gal.   376,  it  is   held:      "If   a 
person,    in    one    county,    is    intrusted    by 
another  with  personal  property,  to  be  re- 
turned to  the  owner,  and  afterwards  takes 
it  to  another  county,  and  there  embezzles 
it,  he  cannot  be  tried  for  the  crime  in  the 
county  where  he  received  it,  unless  he  had 
conceived    the    intent    of    committing    the 
crime  when  he  received  it." 

In  the  body  of  the  opinion  it  is  said: 
"It  is  true  that  the  property  alleged  to 
have  been  embezzled  was  received  by  the 
prisoner  from  its  owner  in  the  county  of 
San  Joaquin;  but  its  receipt  constituted  no 
part  of  the  offense  within  §  781,  Penal  Code, 
unlesa  accompanied  with  the  intent  at  the 
time,   upon   the   part   of   the  prisoner,   to 


fraudulently  convert  the  property  to  his 
own  use." 

The  statutes  of  California  relative  to  the 
venue  in  cases  of  embezzlement  and  larceny 
are  identical  with  those  of  Oklahoma. 
Other  cases  to  the  same  effect  are  People  v. 
Gordon,  133  Cal.  328,  85  Am.  St.  Rep.  174, 
65  Pac.  746;  People  v.  Meseros,  16  Cal. 
App.  277,  116  Pac  679;  Yost  v.  State, 
—  Tex.  Crim.  Rep.  — ,  38  S.  W.  192. 

We  are  not  unmindful  of  the  fact  that 
some  states  hold  that  the  prosecution  may 
be  maintained  in  the  county  in  which  the 
possession  of  the  property  is  obtained, 
without  any  further  evidence  showing  a 
fraudulent  removal  from  that  county,  or 
an  intent  to  convert  same  upon  removal. 
The  decisions  that  support  this  rule  are 
from  states  which  have  a  broader  statu- 
tory provision  than  that  of  Oklahoma,  and 
some  of  which  do  not  have  a  constitutional 
provision  that  the  defendant  is  entitled  to 
be  tried  by  a  jury  in  the  county  in  which 
the  crime  is  committed.  Embezzlement  is 
defined  by  the  statutes  of  Oklahoma  as 
follows:  Section  2670,  Rev.  Laws,  1910: 
"Embezzlement  is  the  fraudulent  appropri- 
ation of  property  by  a  person  to  whom  it 
has  been  intrusted." 

Therefore,  there  must  be  a  fraudulent 
appropriation  of  the  property  before  a 
crime  has  been  committed.  There  was  no 
such  appropriation  by  the  defendant  in 
Bryan  county,  nor  is  there  proven  any 
intent  on  his  part  to  remove  said  property 
from  said  county,  for  the  purpose  of  ap- 
propriating same,  nor  that  he  received  it 
with  that  purpose  in  view.  On  the  con* 
trary,  the  showing  is  here  that  he  took 
the  property  out  of  Bryan1  county  by  tacit 
permission  of  the  prosecuting  witness,  and 
was  under  no  contract  to  account  back  to 
the  prosecuting  witness  in  Bryan  county. 

Nor  do  we  believe  that  §  5612,  Revised 
Laws  1910,  would  confer  jurisdiction  of  the 
trial  of  this  crime  in  Bryan  county.  Said 
section  provides:  "When  a  public  offense 
is  committed,  partly  in  one  county  and 
partly  in  another  county,  or  the  acts  or 
effects  thereof  constituting  or  requisite  to 
the  offense,  occur  in  two  or  more  counties, 
the  jurisdiction  is  in  either  county." 

If  it  be  admitted  that  the  receipt  or 
possession  of  the  property  is  to  be  deemed 
an  act  "requisite  to  the  commission  of  the 
offense,"  we  do  not  think  this  would  sus- 
tain the  position  of  the  prosecution;  for  it 
is  not  every  act  required  to  consummate 
the  offense  that  falls  within  the  meaning  of 
this  section.  But  the  limitation  is  "the 
acts  or  effects  thereof,"  which  clearly 
means  that  there  must  be  a  wrongful  act 
done,  which  was  necessary  to  the  commis- 
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fiion  of  the  offense,  or  to  accomplish  its 
purpose  in  one  or  the  other  of  the  counties. 
Our  constitutional  provision  (§  20,  art.  2) 
entitling  the  defendant  to  be  tried  by  a 
jury  in  the  county  in  which  the  crime  was 
committed  could  hardly  be  construed  to 
authorize  a  prosecution  for  a  crime  in  a 
county  where  the  acts  and  intentions  of 
the  defendant  were  without  criminality. 
Clearly,  then,  the  construction  required  to 
be  placed  upon  §  5612,  supra,  is  that  the 
acts  and  effects  which  are  criminal  must 
occur  in  one  or  the  other  of  the  counties, 
so  that  the  completed  crime  is  consum- 
mated by  the  combination  of  said  criminal 
acts  in  the  two  counties.    It  can  hardly  be 


successfully  contended  that  the  constitu- 
tional provision  aforesaid  would  permit  the 
state  to  prosecute  for  crime,  in  a  county 
where  it  is  not  shown  that  the  defendant 
had  ever  done  a  wrongful  act,  or  intended 
so  to  do. 

We  think,  therefore,  that  the  foregoing 
opinions  state  the  proper  rule,  and  should 
be  followed,  where  the  constitutional  pro- 
visions and  the  statutes  are  like  those  in 
Oklahoma. 

The  judgment  is  therefore  reversed,  with 
instructions  to  the  trial  court  to  dismiss 
the  cause. 

Doyle,  P.  J.,  and  Armstrong,  J.,  concur. 


Annotation  —  Venue  of  prosecution  for  embezzlement. 


As  to  venue  of  offense  of  obtaining 
property  by  false  pretenses,  see  note  to 
State  v.  Smith,  49  L.R.A.(N.S.)  834. 

As  a  general  rule,  venue  in  embezzle- 
ment may  be  laid  in  the  county  where 
the  act  of  appropriation,  or  conversion, 
took  place. 

Thus,  it  was  stated  in  Knight  v.  State 
(1907)  152  Ala.  56,  44  So.  585,  that,  to 
lay  the  venue  in  a  certain  county,  it  was 
necessary  to  show  that  defendant  con- 
verted the  money  to  his  own  use  in  that 
county,  or  there  secreted  it  for  that  pur- 
pose; that  evidence  that  the  money  was 
delivered  to  the  defendant  in  Coosa 
county,  to  be  carried  to  Talladega  county, 
and  that  he  deposited  a  portion  of  the 
money  in  a  bank  in  the  latter  county, 
furnished  no  inference  that  the  offense 
was  committed  in  Coosa  county;  that, 
even  if  the  evidence  furnished  any 
ground  for  inference  that,  at  some  time 
after  receiving  the  money,  and  while  still 
in  Coosa  county,  the  defendant  formed 
the  intent  to  embezzle  the  money,  that 
would  not  be  such  a  part  of  the  actual 
offense  as  to  give  the  jurisdiction  in 
Coosa  county. 

In  Wallis  v.  State  (1891)  54  Ark.  611, 
16  S.  W.  821,  venue  was  proved  by  the 
circumstances  that  the  defendant  re- 
sided in  a  certain  county,  and  collected 
the  money  there,  and  that  the  last  time 
it  was  seen  it  was  in  his  custody  in  that 
countv. 

Unless  it  appear  affirmatively  to  the 
contrary,  the  embezzlement  of  public 
money  by  a  tax  collector  is  to  be  taken 
as  committed  in  the  county  in  which  he 
is  an  officer,  if  committed  at  all.  Robson 
v.  State  (1889)  83  Ga.  166,  9  S.  E.  610. 
See  also,  to  the  same  effect,  Spalding  v. 
People  (1898)  172  111.  40,  49  N.  E.  993 
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(embezzlement  by  treasurer  of  corpora- 
tion); and  People  v.  McKinney  (1862) 
10  Mich.  54  (embezzlement  by  state 
treasurer) . 

In  an  action  based  on  a  statute  au- 
thorizing embezzlement  by  various  public 
agents,  or  by  private  agents  under  writ- 
ten instructions  or  agreements  as  to  dis- 
posal of  property,  to  be  prosecuted  in 
the  county  where  the  complainant's  prin- 
cipal place  of  business  may  be,  the  court 
in  Hill  v.  Taylor  (1883)  50  Mich.  549, 15 
N".  W.  899,  stated  that  it  cannot  be  seri- 
ously claimed  that  the  prosecution  can 
be  had  in  a  county  where  the  crime  was 
not  actually  or  in  contemplation  of  law 
perpetrated.  The  constitutional  guar- 
anty on  this  subject  is  too  plain  to  be 
controverted. 

Where  a  deed  was  given  to  a  person  in 
one  county  to  deliver  to  the  grantee  in 
another  county,  the  former  county  was, 
in  Com.  v.  Concannon  (1862)  5  Allen 
(Mass.)  502,  held  to  have  jurisdiction  of 
a  prosecution  for  embezzlement,  where 
such  person  did  not  deliver  it,  but  fraud- 
ulcntlv  converted  it  in  that  county. 

In  Robinson  v.  Com.  (1906)  104  Va.  888, 
52  S.  E.  690,  a  justice  embezzled  money 
collected  as  a  fine;  the  court  merely 
stated  that,  to  bring  the  crime  within  the 
jurisdiction  of  the  court,  it  was  only 
necessary  to  show  the  county  in  which 
it  occurred,  that  county  being  one  over 
which  the  court  had  jurisdiction. 

That  the  purpose  of  accused  was  ef- 
fectuated in  another  county  does  not 
alter  the  general  rule,  where  the  instru- 
mentalities were  set  in  motion  within  the 
jurisdiction  of  the  court.  9  E.  C.  L. 
p.  1293,  §  39. 

Thus,  in  Territory  v.  Hale  (1905)  13 
N.  ML  181,  81  Pac.  583,  13  Am.  Cas.  551, 
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funds  of  Mora  county  were  deposited  in 
a  bank  in  San  Miguel  county ;  the  embez- 
zlement charged  was  committed  by  the 
collector  and  treasurer  of  Mora  county, 
by  drawing  a  large  number  of  checks  on 
the  bank  against  this  account,  and  send- 
ing them  through  the  mail,  or  delivering 
them,  to  various  persons,  who  presented 
them  and  received  payment  thereon.  It 
was  held  that  venue  should  be  laid  in 
Mora  county,  where  the  adverse  holding 
was  fully  consummated  and  carried  for- 
ward to  full  execution.  The  court  stated 
that  every  act  of  the  defendant,  in  con- 
nection with  the  crime  charged,  was 
performed  in  Mora  county,  where  the 
indictment  was  found.  He  drew  the 
checks  there,  and  either  sent  them  by 
mail  or  delivered  them  personally  to  the 
respective  payees. 

Where  the  president  of  a  bank  located 
in  Georgia,  while  out  of  the  state,  with 
the  intent  to  embezzle  the  property  of 
the  bank,  telegraphs  to  the  cashier  to 
send  him  certain  stock  certificates  be- 
longing to  the  bank,  stating  that  he  will 
return  the  certificates,  and  the  cashier, 
in  response  to  the  telegram,  sends  by 
mail  the  stock  certificates,  to  the  presi- 
dent, who  receives  them  out  of  the  state, 
and  there  disposes  of  them  to  his  own 
use,  the  superior  court  of  the  county  in 
the  state  where  the  bank  is  located,  and 
where  the  telegram  is  received,  and  the 
shares  of  stock  are  deposited  in  the  mail, 
has  jurisdiction  to  try  him  for  the  al- 
leged embezzlement.  Carter  v.  State 
(1915)  143  Ga.  632,  85  S.  E.  884. 

In  People  v.  Meseros  (1911)  16  OaL 
App.  277,  116  Pac.  679,  venue  was  held 
properly  laid  in  San  Francisco,  where 
checks  were  cashed,  the  court  observing 
that  they  were  intrusted  to  defendant  in 
Alameda  county,  and  it  might  be  that  he 
conceived  the  intent  in  Alameda  county, 
to  appropriate  them  to  his  own  use; 
but  he  was  not  charged  with  the  em- 
bezzlement of  checks,  but  with  the 
embezzlement  of  money. 

Where  one  was  given  a  pension  check 
in  Douglas  county  to  cash  in  Wright 
county,  the  money  to  be  returned  to  the 
former  county,  it  was  held,  in  State  v. 
Bacon  (1902)  170  Mo.  161,  70  S.  W.  473, 
that  he  was  guilty  of  embezzlement  in 
Wright  county,  if,  instead  of  returning 
the  cash,  he  appropriated  it  to  his  own 
use  with  fraudulent  intent. 

Where  a  real  estate  agent,  who  under- 
took to  obtain  money  on  farm  property 
for  a  person,  obtained  a  check  in  one 
county  and  cashed  it  in  another,  it  was 
held,  in  State  v.  Bouslog  (1915)  266  Mo. 
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73, 180  S.  W.  859,  that  venue  of  a  prose- 
cution for  embezzlement  of  part  of  the 
proceeds  of  the  check  was  properly  laid 
in  the  latter  county. 

It  was  held,  however,  in  State  v.  Hos- 
hor  (1901)  26  Wash.  643,  67  Pac.  386, 
that,  where  a  person  received  a  check  in 
one  county  and  cashed  it  in  another, 
venue  would  not  lie  in  the  latter  county, 
if  the  defendant  was  under  an  obligation 
to  account  for  the  money  in  the  former 
county  where  he  received  the  check,  and 
it  was  there  that  he  conceived  a  fraudu- 
lent intent  to  convert.  This  case  is  more 
fully  set  out  infra,  among  cases  involv- 
ing a  failure  to  account. 

In  Mangham  v.  State  (1912)  11  Ga. 
App.  427,  75  S.  E.  512,  where  the  evi- 
dence showed  that  the  treasurer  of  a 
corporation  took  possession  of  notes  exe- 
cuted by  the  corporation,  by  virtue  of 
his  official  position,  and  subsequently 
discounted  them,  and  deposited  the  pro- 
ceeds to  his  personal  account,  in  banks 
in  a  different  county  from  that  in  which 
the  corporation  was  located  and  trans- 
acted business,  and  failed  thereafter  to 
account  for  the  funds,  or  to  pay  them 
into  the  treasury  of  the  corporation  in 
the  county  where  the  corporation  was  lo- 
cated, the  venue  of  an  action  for  embez- 
zlement, growing  out  of  this  wrongful 
conversion,  was  properly  laid  in  the 
county  where  the  corporation  was  lo- 
cated, and  had  its  principal  office  and 
place  of  business,  and  where  the  treas- 
urer obtained  possession  of  the  notes 
and,  presumptively,  formed  the  criminal 
intent. 

In  Ex  parte  Hedley  (1866)  31  Cal.  108, 
an  agent  residing  without  the  state  com- 
mitted embezzlement  by  drawing  tele- 
graphic checks  on  his  principal,  who 
resided  in  the  state  of  Calif  ornia.  It  was 
held  that  the  courts  of  California,  where 
the  offense  was  consummated,  *had  juris- 
diction. The  statutes  provide :  *  *  Where 
the  commission  of  a  public  offense  com- 
menced without  the  state  is  consummated 
within  the  boundaries  thereof,  the  de- 
fendant shall  be  liable  to  punishment  in 
this  state  though  he  were  without  the 
state  at  the  time  of  the  commission  of 
the  offense  charged,  provided  he  consum- 
mated the  offense  through  the  inter- 
vention of  an  innocent  or  guilty  agent 
without  this  state,  or  any  other  means 
proceeding  directly  from  himself;  and  in 
such  case  the  jurisdiction  shall  be  in  the 
county  in  which  the  offense  was  consum- 
mated.''  The  court  observed  that  the 
word  ' 'without* '  occurs  twice  in  this 
provision;  but  it  is  apparent  that,  in  the 
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instance  in  which  it  is  used  last,  the 
word  "within"  was  the  word  really  in- 
tended. The  provision  must  therefore  be 
so  read. 

According  to  some  cases,  the  offense  is 
committed  not  where  the  property  is  re- 
ceived, but  where  it  is  converted,  unless 
it  is  received  with  intent  to  fraudulently 
convert  it. 

Thus,  it  is  held  in  Rogers  v.  State, 
ante,  742,  that  one  who  receives  money 
or  property  in  one  county,  and  converts 
it  in  another  county,  cannot  be  tried  for 
embezzlement  in  the  former  county,  un- 
less he  conceived  the  intent  of  commit- 
ting the  crime  in  that  county.  See  also, 
to  the  same  effect,  People  v.  Murphy 
(1876)  51  Gal.  376,  which  is  sufficiently 
set  out  in  the  Rogers  Case. 

Where  one  intrusted  with  property  in 
one  parish  to  be  there  returned  conceived 
in  that  parish  the  intention  of  fraudu- 
lently appropriating  it  to  his  own  use, 
and  in  furtherance  of  that  intention  took 
it  to  another  parish  in  the  state  for  the 
purpose  of  there  unlawfully  and  fraudu- 
lently selling  or  disposing  of  it,  and  did 
there  and  then  fraudulently  dispose  of 
it,  and  appropriate  it  to  his  own  use,  it 
was  held,  in  State  v.  Sullivan  (1896)  49 
La.  Ann.  197,  62  Am.  St.  Rep.  644,  21  So. 
688,  that  he  was  legally  subject  to  indict- 
ment for  embezzlement  in  the  parish 
where  he  received  and  was  intrusted  with 
the  property.  It  will  be  observed  that 
the  court  so  rules,  notwithstanding  the 
contention  that  venue  should  be  laid  in 
the  city  of  New  Orleans,  where  the  prop- 
erty was  pawned,  instead  of  in  the  parish 
of  Ascension,  where  the  property  was 
received  and  the  intent  to  convert  con- 
ceived; defendant,  so  contending,  main- 
tained "that,  as  the  'possession'  of  the 
jewelry  had  been  given  to  him  by  the 
owner,  aryi  his  original  possession  was 
lawful,  he  continued  to  hold  the  same 
lawfully  until  actual  conversion.  That 
even  if  he  conceived  in  the  parish  of 
Ascension  the  idea  of  disposing  of  the 
goods  in  the  city  of  New  Orleans,  and 
left  that  parish,  taking  the  goods  with 
him,  for  the  purpose  of  there  accomplish- 
ing his  design,  he  was  guilty  of  no  crime 
when  he  crossed  the  parish  line.  That 
he  still  held  them  lawfully  in  possession, 
and  the  mere  *  intent  to  commit*  did  not 
change  the  character  of  the  possession, 
and  that,  when  the  intent  to  convert  be- 
came coupled  with  the  fact  of  conver- 
sion, then,  for  the  first  time,  was  there  a 
crime  committed,  and  that  conversion 
took  place  in  New  Orleans."  The  court 
observed  that  "defendant's  contention 
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that  the  place  of  an  ultimate  unlawful 
sale  or  pawning  of  property,  by  a  person 
holding  the  same  through  fiduciary  rela- 
tions with  the  owner,  is  the  only  test  and 
criterion  of  the  place  where  embezzle- 
ment of  that  property  was  effected,  and 
that  antecedent  acts  by  him  in  other 
localities  are  to  be  taken  and  considered 
as  merely  acts  leading  up  to  an  embez- 
zlement there,  is  not,  in  our  opinion, 
sound. ' ' 

Where  an  agent  of  a  corporation  was 
charged  with  embezzling  a  right  in  ac- 
tion, an  indebtedness,  the  court,  in  Wig- 
bee  v.  State  (1905)  74  Neb.  331, 104N.  W. 
748,  stated  that  the  venue  was  prop- 
erly laid  in  the  county  where  the  purpose 
was  formed  to  convert  the  right  in  ac- 
tion, and  the  decisive  steps  were  taken 
to  carry  out  that  purpose,  although  the 
subject  of  the  right  in  action  was  situ- 
ated in  another  countv. 

In  People  v.  Gordon  (1901)  133  CaL 
328,  85  Am.  St.  Rep.  174,  65  Pac.  746, 
venue  was  held  properly  laid  in  the 
county  where  the  property  was  con- 
verted, and  where  the  intent  to  embezzle 
was  conceived,  although  the  property 
was  received  in  another  county. 

Where  accused  admitted  receiving 
money  in  the  District  of  Columbia,  sent 
to  him  from  New  York,  but  claimed  that 
he  returned  it  to  the  sender  in  New 
York,  it  was  held  necessary  to  a  convic- 
tion, in  Woodward  v.  United  States 
(1912)  38  App.  D.  0.  323,  for  the  prose- 
cution to  show  that  intent  to  convert  the 
money  existed  in  the  mind  of  the  accused 
while  he  was  in  the  aforesaid  district; 
and,  if  the  intent  was  not  formed  until 
he  left  the  district,  the  venue  of  the 
crime  could  not  be  laid  there. 

The  court,  in  State  v.  Mispagel  (1907) 
207  Mo.  557,  106  S.  W.  513,  expressed 
the  opinion  that  the  crime  of  embezzle- 
ment charged  was  committed  in  the  city 
of  St.  Louis,  and  not  in  St.  Charles 
county,  all  of  the  elements  of  the  offense 
being  present  in  the  city  of  St.  Louis, 
and  none  of  them  present  in  St.  Charles 
county,  except  the  inferentially  formed 
intent  to  convert  the  money  to  be  ob- 
tained in  St.  Louis. 

Some  cases  hold  that  the  venue  of  an 
indictment  charged  an  embezzlement, 
consisting  of  a  failure  to  account,  should 
be  laid  in  the  county  where  the  accused 
was  under  an  obligation  to  account;  and 
it  may  be  observed  that  in  some  of  these 
cases  it  affirmatively  appears  that  the 
purpose  of  appropriating  the  property  to 
the  defendant 's  use  was  conceived  in  the 
county  in  which  he  was  bound  to  account 
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for  the  same.  In  none  of  them  does  it 
appear  that  such  purpose  was  originally 
conceived  in  another  county,  although, 
in  several,  it  does  appear  that  ac- 
tual appropriation  took  place  elsewhere. 
These  cases  are  therefore  not  out  of  har- 
mony with  the  rule  previously  stated. 

Thus,  as  observed  in  State  v.  Hengen 
(1898)   106  Iowa,  711,  77  N.  W.  463, 
venue  can  always  be  laid  in  the  county 
where  the  conversion  actually  took  place, 
but  it  is  often  as  difficult  to  determine 
where,  as  it  is  when,  that  happens.    Un- 
less some  essential  element  constituting 
the  crime  of  embezzlement  has  occurred 
in  a  certain  county,  the  venue  cannot 
properly  be  laid  therein.     In  this  case, 
a  traveling  salesman  converted  the  pro- 
ceeds of  goods  sold,  and  it  was  held  that 
venue   should  be   laid   in  Polk  county, 
where  he  was  under  an  obligation  to  ac- 
count.    The  court  remarked:    "We  do 
not  overlook  the  case  of  People  v.  Mur- 
phy   (1876)  51  Cal  376,  announcing  a 
contrary  rule,  but  deem  that  adopted  as 
having  better  support  in  authority  and 
reason. "    In  the  Hengen  Case,  the  court 
said:     "The    defendant    lives    in    Polk 
county,  where  the  contract  was  made, 
and  from  whence  he  received  the  prop- 
erty.    He  agreed  to  account  to  his  em- 
ployer at  Des  Moines.     .  .  .     Whether 
there    or   elsewhere,    his    obligation    to 
account  for  the  property  at  that  place 
continued,  and  his  failure  to  do  so,  when 
then  requested  at  that  place,  was  a  clear 
breach  of  duty  he  owed  to  his  principal. 
The  existence  of  the  contract,  and  the 
breach  of  the  particular  duty  it  imposed, 
were  essential  elements  of  the  transac- 
tion constituting  the  embezzlement/' 

And  in  the  following  cases,  involving 
a  failure  to  account,  it  was  held  that 
venue,  in  embezzlement,  should  be  laid 
in  the  county  where  accused  was  under 
an  obligation  to  account  for  the  fund. 
Hopkins  v.  State  (1906)  52  Fla.  39,  42 
So.  52;  People  v.  Davis  (1915)  269  HI. 
256,  110  N.  E.  9 ;  Kossakowaki  v.  People 
(1899)  177  HI.  563,  53  N.  E.  115;  State 
v.  Hengen  (1898)  106  Iowa,  711,  77  N.  E. 
453;  State  v.  Maxwell  (1901)  113  Iowa, 
369,  85  N.  W.  613;  State  v.  Bailev  (1893) 
50  Ohio  St.  636,  36  N.  E.  233  \  United 
States  v.  Reyes  (1902)  1  Philippine,  249 
(crime  of  estafa) ;  Dix  v.  State  (1895) 
89  Wis.  250,  61  N.  W.  760 ;  Rex.  v.  Taylor 
(1803)  3  Bos.  &  P.  596, 127  Eng.  Reprint, 
322,  2  Leach,  C.  L.  974,  Russ.  &  R.  C.  C. 
63;  Reg.  v.  Rogers  (1877)  L.  R.  3  Q.  B. 
Div.  28,  14  Cox,  C.  C.  22,  47  L.  J.  Mag. 
Cas.  N.  S.  11,  37  L.  T.  N.  S.  473,  26 
Week.  Rep.  61,  3  Am.  Crim.  Rep.  503; 
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Reg.  v.  Murdock  (1851)  5  Cox,  C.  C. 
(Eng.)  360,  2  Den.  C.  C.  298,  16  Jur.  19, 
Temple  &  M.  604,  21  L.  J.  Mag.  Cas.  N.  S. 
22.    See  Reg.  v.  Treadgold  (Eng.)  infra. 

In  Ex  parte  Palmer  (1890)  86  Cal 
631,  25  Pac.  130,  the  superintendent  of  a 
ranch  in  Yolo  county  was  accustomed  to 
make  monthly  reports  of  receipts  and 
disbursements  on  the  ranch,  to  the  owner 
in  San  Francisco;  he  failed  to  account 
for  the  proceeds  received  by  him  in  Sac- 
ramento, of  horses  sent  there  and  sold; 
this  was  held  sufficient  to  justify  his 
being  held  to  answer  in  Sacramento 
county. 

Where  property  was  appropriated  by 
a  baggageman  between  counties,  so  that 
the  jury  could  reasonably  conclude,  from 
the  evidence,  that  he  had  it  in  his  pos- 
session in  the  county  where  it  was  his 
duty  to  deliver  it  when  he  completed  his 
run,  it  was  held  in  Hopkins  v.  State 
(1906)  52  Fla.  39,  42  So.  52,  that  he  was 
properly  indicted  and  convicted  of  em- 
bezzlement in  that  county. 

Where  an  attorney  committed  embez- 
zlement, it  was  held,  in  People  v.  Davis 
(1915)  269  HI.  256,  110  N.  E.  9,  that 
venue  should  be  laid  in  the  county  where 
he  was  under  an  obligation  to  account, 
though  the  power  of  attorney  did  not 
state  that  it  was  his  duty  to  account  to 
his  principal  at  her  home,  and  there  was 
no  direct  testimony  of  an  agreement  to 
that  effect,  the  method  of  carrying  on 
the  business  between  them  being  of  such 
character  as  to  justify  the  conclusion 
that  both  parties  interested  thought  it 
was  his  duty  to  account  to  her  at  her 
home. 

Where  one  charged  with  the  embezzle- 
ment of  a  horse  received  it,  as  bailee, 
in  one  county,  and  thereafter  removed 
it  to  another  county,  where  he  disposed 
of  it,  and  refused  to  return  the  animal  to 
the  person  entitled  to  it,  when  demand 
for  its  return  was  made  upon  him  in  the 
county  where  he  received  it,  it  was  held, 
in  State  v.  Small  (1881)  26  Kan.  209, 
that  the  offense  was  committed  im  the 
county  where  he  received  the  property, 
and  that  he  was  properly  tried  and  con- 
victed in  that  county.  "The  fact  that, 
while  acting  as  bailee,  he  fraudulently 
removed  the  property  to  Summer  county, 
and  there  traded  it  off,  does  not  defeat 
the  prosecution  of  the  action  in  Sedg- 
wick county." 

Where  the  indictment  charged  the  em- 
bezzlement and  conversion  of  money  in 
Hennepin  county,  and  there  was  no  evi- 
dence that  defendant  carried  the  money 
out  of  that  county,  or  made  the  unlaw- 
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f  ul  appropriation  in  any  other  place  than 
that  county,  it  was  held,  in  State  v.  New 
(1875)  22  Minn.  76,  that  evidence  of  the 
receipt  of  the  money  in  Hennepin  county, 
by  defendant  from  his  employer,  and  his 
unexplained  failure  to  hand  it  over  or 
account  for  it,  was  at  least  prima  facie 
evidence  that  the  offense  charged  was 
committed  in  Hennepin  county. 

In  Campbell  v.  State  (1878)  35  Ohio 
St.  70,  venue  was  properly  laid  in  the 
county  from  which  the  money  was  car- 
ried for  the  purpose  of  expending  it, 
and  in  which  the  refusal  to  account  was 
made,  the  court  stating  that  "when  an 
agent  is  prosecuted  for  the  embezzlement 
of  his  employer's  money,  in  a  certain 
county  wherein  he  had  possession  of  the 
money,  and  in  which  it  was  his  duty  to 
account  to  his  employer,  upon  demand 
being  made,  it  is  no  defense  to  show  that 
he  has  expended  the  money  for  his  own 
use  in  another  county.' ' 

In  State  v.  Bailey  (1893)  50  Ohio  St. 
636,  36  N.  E.  233,  a  contract  of  employ- 
ment was  made  in  Lucas  county,  by 
which  the  accused  was  authorized  to  can- 
vass for  and  sell  his  employers'  goods  in 
Sandusky  county,  and  to  account  there- 
for in  Lucas  county,  weekly,  either  by 
letter  or  in  person;  the  goods  were  sent 
from  his  employers'  place  of  business  in 
Lucas  county,  by  express,  to  him  in  San- 
dusky county,  which  he  received  and  sold 
in  the  latter  county,  part  of  the  proceeds 
of  which  he  converted  to  his  own  use,  in 
Sandusky  county,  and  part  in  the  state 
of  New  York.  After  the  sale  of  the 
goods,  he  wrote  a  false  account  of  the 
transaction  to  his  employers,  addressed 
to  them  in  Lucas  county,  which  he  mailed 
to  them  on  the  railroad  train,  while  ab- 
sconding, and  which  they  received  in 
Lucas  county.  It  was  held  that  the  ac- 
cused might  be  indicted  and  tried  in 
Lucas  county  for  the  embezzlement  thus 
committed.  See  also,  to  the  same  effect, 
State  v.  Hengen  (1898)  106  Iowa,  711, 
77  N.  W.  453,  supra. 

The  court,  in  the  Bailey  Case,  said : 
"We  have  already  held  in  this  case  that 
the  jurisdiction  of  the  county  in  which 
the  conversion  actually  occurred  is  not 
exclusive.  When,  however,  we  come  to 
consider  the  circumstances  that  have 
been  held  sufficient  to  authorize  the 
venue  to  be  laid  in  a  county  where 
the  conversion  did  not  occur,  we  can 
discover  no  settled  principle  running 
through  the  cases.  It  would  seem,  upon 
principle,  that,  unless  some  essential  part 
of  the  transaction  constituting  the  of- 
fense occurred  within  a  county,  venue 
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could  not  be  laid  therein.17  And  the 
court  concludes:  "The  question  is  by 
no  means  free  from  difficulty;  but  we 
think  the  weight  of  authority,  as  well 
as  of  reason,  authorizes  us  to  hold  that 
the  making  of  the  contract  in  Lucas 
county,  the  express  duty  it  imposed  upon 
the  defendant  to  account  weekly  to  his 
employers  there,  either  in  person  or  by 
letter,  together  with  the  fact  that  he  did 
report  to  them  falsely  by  letter,  which 
they  received  constituted  such  integral 
and  essential  parts  of  the  transaction  as 
entitle  venue  to  be  laid  in  Luoas  county." 

In  United  States  v.  Reyes  (1902)  1 
Philippine,  249,  a  railroad  conductor  col- 
lected full  fare  from  a  passenger,  issued 
a  ticket  calling  for  a  less  amount,  ac- 
counted to  the  company  for  the  lesser 
sum,  and  appropriated  the  balance  of  the 
sum  received.  It  was  held  that  juris- 
diction of  the  offense  was  where  the  ap- 
propriation took  place,  which  was  where 
the  conductor  accounted  for  and  deliv- 
ered the  money  collected  for  the  trip, 
and  turned  in  the  stub  of  the  ticket. 

It  was  held  in  United  States  v.  Car- 
dell  (1912)  23  Philippine,  207,  that  the 
city  where  the  contract  was  made,  and 
where  defendant  was  under  an  obliga- 
tion to  account,  had  jurisdiction  of  the 
crime  of  estaf a,  although  defendant  col- 
lected the  money  which  he  misappro- 
priated in  another  city. 

Where  a  person  received  a  check  in 
one  county  and  cashed  it  in  another,  it 
was  held,  in  State  v.  Hoshor  (1901) 
26  Wash.  643,  67  Pac.  386,  that  venue 
would  not  lie  in  the  latter  county,  if 
the  defendant  was  under  an  obligation 
to  account  for  the  money  in  the  former 
county,  where  he  received  the  check,  and 
it  was  there  that  he  conceived  a  fraudu- 
lent intent  to  convert.  The  court  upheld 
an  instruction  that  the  crime  was  com- 
mitted in  the  county  where  the  conver- 
sion, or  failure  to  account,  took  place; 
the  court  also  expressed  the  opinion  that 
the  prosecution  could  have  been  main- 
tained in  either  county,  under  a  statute 
providing  that  "when  a  public  offense 
has  been  committed,  partly  in  one  county 
and  partly  in  another,  or  the  acts,  or  ef- 
fect, constituting  or  requisite  to  the  con- 
summation of  the  offense,  occur  in  two 
or  more  counties,  the  jurisdiction  is  in 
either  county." 

In  Reg.  v.  Treadgold  (1878)  14  Cox, 
C.  C.  (Eng.)  220,  30  L.  T.  N.  S.  291, 
a  traveler,  whose  duty  it  was  to  remit 
daily  to  his  employer  at  London,  money 
collected,  failed  to  remit  or  account  for 
collections  made  at  Newark,  until  his 
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employer  went  to  Grantham,  where  he 
resided,  and  taxed  him  with  receiving 
money  and  not  accounting  for  it.  Ac- 
cused then  handed  his  employer  a  list 
of  money  collected  and  not  accounted 
for.  It  was  proved  that  accused  resided 
at  Grantham,  but  there  was  no  evidence 
to  show  that  he  returned  to  Grantham 
on  either  of  the  days,  or  at  what  time 
on  the  respective  days  he  received  the 
money.  A  conviction  at  Grantham  was 
held  bad,  there  being  no  evidence  of 
embezzlement  at  that  place. 

Under  statute. 

In  Texas,  venue  in  embezzlement  is 
specially  regulated  by  a  statute,  which 
provides  that  "the  offense  of  embezzle- 
ment may  be  prosecuted  in  any  county 
in  which  the  offender  may  have  taken 
or  received  the  property,  or  through  or 
into  which  he  may  have  undertaken  to 
transport  it."  Cole  v.  State  (1884)  16 
Tex.  App.  461  (venue  laid  in  county 
where  embezzled  goods  were  received) ; 
Reed  v.  State  (1884)  16  Tex.  App.  586 
(where  horse  was  received  in  one  county, 
venue  in  embezzlement  could  not  be  laid 
in  another  county,  in  absence  of  show- 
ing that  defendant  undertook  to  trans- 
port horse  into  that  county) ;  Cohen  v. 
State  (1886)  20  Tex.  App.  224  (venue 
in  county  where  checks  for  trunks  were 
delivered);  Brown  v-.  State  (1887)  23 
Tex.  App,  214,  4  S.  W.  588  (venue  in 
county  through  which  money  embezzled 
was  transported,  the  term  "  property, ' ' 
in  the  statute,  including  money) ;  Pearce 
v.  State  (1906)  50  Tex.  Crim.  Rep.  507, 
98  S.  W.  861  (statute  construed  as  mean- 
ing that  court  in  county  first  obtaining 
jurisdiction  holds  it,  to  exclusion  of 
other,  and  not  that  accused  may  be  in- 
dicted in  every  county  where  he  has  been 
in  possession  of  the  property) ;  Burk  v. 
State  (1906)  50  Tex,  Crim.  Rep.  185,  95 
S.  W.  1064  (person  who  places  horses  on 
cars  in  one  county,  to  be  shipped  through 
or  into  another  county,  can  be  prosecuted 
in  latter  county,  although  he  may  not 
have  gone  with  the  horses  into  or  through 
that  county);  McDaniel  v.  State  (1916) 
79  Tex.  Crim.  Rep.  455,  186  S.  W.  320 
(delivery  of  bill  of  lading  of  stock  held 
sufficient  to  place  one  in  possession,  un- 
der  statute) ;  Schweir  v.  State  (1906)  50 
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Tex.  Crim.  Rep.  119,  94  S.  W.  1049 
(venue  laid  in  county  where  money  was 
received). 

In  Poteet  v.  State  (1913)  69  Tex.  Crim. 
Rep.  322,  153  S.  W.  863,  the  county  in 
which  it  was  proved  the  money  was  re- 
ceived was  held  to  have  jurisdiction  of 
the  offense  of  embezzlement,  under  a 
statute  providing  that  the  offense  of  em- 
bezzlement may  be  prosecuted  in  any 
-county  in  which  the  offender  may  have 
taken  or  received  the  property,  or 
through  or  into  which  he  may  have  un- 
dertaken to  transport  it. 

Under  statute  providing  that  the  of- 
fense of  embezzlement  may  be  prose- 
cuted in  the  county  in  which  the  prisoner 
received  the  property,  the  county  in 
which  the  property  was  received  was,  in 
O 'Marrow  v.  State  (1912)  66  Tex.  Crim. 
Rep.  416,  147  S.  W.  252,  held  to  have 
jurisdiction,  although  the  money  was 
converted  in  another  county. 

So,  under  an  Indiana  statute,  where 
property  embezzled  in  one  county  is 
taken  into  another  county,  the  jurisdic- 
tion of  the  offense  is  in  either  county. 
Beaty  v.  State  (1882)  82  Ind.  228. 

In  United  States  v.  Santiago  (1914) 
27  Philippine,  408,  accused  was  charged 
with  having  collected  the  premium  upon 
a  certain  policy  in  the  province  of  Iloilo, 
and  there  and  then  appropriating  the 
amount  collected  to  his  own  use,  instead 
of  turning  it  over  to  the  company,  at  its 
offices  in  Manila,  in  accordance  with  the 
terms  of  his  contract.  It  was  held  that 
either  province  had  jurisdiction  of  the 
offense,  estafa,  by  virtue  of  a  late  stat- 
ute, the  appropriate  courts  in  each  prov- 
ince having  concurrent  jurisdiction  of 
such  offenses. 

In  Larkin  v.  People  (1871)  61  Barb. 
(N.  Y.)  226>  a  prosecution  of  embezzle- 
ment alleged  to  have  been  committed 
on  board  a  canal  boat,  it  was  held  that, 
under  the  Revised  Statutes,  it  was 
necessary,  in  order  to  give  the  court 
jurisdiction  to  try  the  offense,  that  it 
should  be  alleged  in  the  indictment  that 
the  crime  was  committed  "on  board  the 
boat  or  vessel,' '  and  that  the  boat  or 
vessel,  on  the  trip  or  voyage,  had  passed 
through  some  parts  of  the  county  where 
the  indictment  was  found;  and  also  to 
prove  both  facts  upon  the  trial. 
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UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS,  EIGHTH  CIRCUIT. 

F.  B.  CLARK,  Trustee  in  Bankruptcy,  etc., 
of  Smith  Automobile  Company,  Bankrupt, 
Appt., 

v. 

CLAUDE  HAMILTON. 
(133  C.  C.  A.  223,  217  Fed.  229.) 

Corporation  —  stock       subscription  — 

credit  —  unissued  stock. 

One  who  subscribes  $5,000  in  full  pay- 
ment for  $10,000  par  value  of  the  contem- 
plated fully  paid  increase  of  the  stock  of  a 
corporation,  pays  the  $5,000,  and  obtains 
the  promissory  note  of  the  corporation  to 
his  trustee  for  that  amount  before  the  cor- 
poration has  authorized  the  increase,  on  the 
condition,  clearly  expressed  in  the  contract 
of  subscription,  that  the  $5,000  shall  be 
treated  as  a  loan  to  the  corporation,  draw- 
ing interest  at  6  per  cent,  until  the  cor- 
poration is  ready  to  issue  the  fully  paid 
stock  of  the  par  value  of  $10,000,  becomes 
thereby  the  creditor  of  the  corporation,  and 
when  the  corporation  never  issues,  or  takes 
any  steps  to  issue,  the  increase  of  stock,  be- 
cause it  cannot  legally  issue  it  for  a  pay- 
ment of  50  cents  on  a  dollar  without  making 
the  taker  liable  to  pay  another  50  cents  on 
the  dollar  therefor,  and  is  adjudged  a  bank- 
rupt, he  remains  a  creditor. 
For  other  cases,  see  Bankruptcy.  IV.  a,  in 

Dig.  1-52  N.  8. 

(October  12,  1014.) 

APPEAL  by  the  trustee  in  bankruptcy 
from  an  order  of  the  District  Court  of 
the  United  States  for  the  District  of  Kan- 
sas (Pollock,  District  Judge),  allowing  a 
claim  against  the  estate  of  the  bankrupt 
company.      Affirmed. 

Statement  by  Sanborn,  Circuit  Judge: 
The  trustee  in  bankruptcy  of  the  estate 
of  the  Smith  Automobile  Company,  a  cor- 
poration of  the  state  of  Missouri,  appeals 
from  an  order  of  the  district  court  direct- 
ing the  allowance  of  the  claim  of  Claude 
Hamilton,  as  a  general  creditor,  for  $5,000 
and  interest.  The  issue  presented  is 
whether  Hamilton  should  be  treated  as  a 
creditor  or  as  a  stockholder  of  the  Smith 
company.  The  material  facts  that  deter- 
mine the  answer  are  these: 

The  Smith  company,  in  the  winter  of 
1909,   owned   a   plant   at   Topeka,   Kansas, 

Headnote  by  Sanbobn,  Circuit  Judge. ' 

Note.  —  For  right  to  recover  money  paid 
to  a  corporation  in  expectation  of  receiving 
corporate  stock  which  is  never  issued,  see 
annotation  following  this  case,  post,  754, 
and  references  therein  to  annotation  on  re- 
lated questions. 
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where  it  was  making  and  selling  automo- 
biles. It  had  an  issued  capital  stock  of 
$181,000,  of  which  L.  Anton  Smith  owned 
about  $60,000,  and  Walter  L.  Smith  $49,000. 
In  December,  1909,  the  corporation  was  in 
financial  difficulty,  and  Walter  L.  Smith 
offered  to  sell  to  citizens  of  Grand  Rapids, 
Michigan,  $50,000  of  the  stock  of  L.  Anton 
Smith,  for  $25,000,  and  to  put  his  own 
stock  in  the  name  and  control  of  a  trustee, 
so  that  the  Grand  Rapids  parties  would 
have  control  of  a  majority  of  the  stock  and 
of  the  corporation.  The  latter  parties  ap- 
pointed O.  H.  L.  Wernicke,  E.  D.  Conger, 
and  A.  C.  Denison  a  committee  to  represent 
and  act  for  them.  After  the  plant  and 
property  of  the  corporation  had  been  ex- 
amined by  the  Grand  Rapids  parties,  this 
committee  made  a  contract  with  Walter  L. 
Smith,  evidenced  by  two  writings  made 
and  signed  at  the  same  time,  on  or  about 
January  1,  1910,  wherein  they  recited  that 
a  group  of  Grand  Rapids  citizens  contem- 
plated providing  the  necessary  additional 
capital  "to  relieve  the  corporation  from  its 
distressing  financial  situation,  and  assum- 
ing, so  far  as  may  be  desirable,  control  of 
the  corporation;"  that  this  group  had  un- 
derwritten a  proposition  to  raise  $100,000 
new  capital;  that  this  group  were  "the 
new  stockholders"  in  the  agreement;  that 
the  purchase  of  the  $50,000  stock  of 
L.  Anton  Smith,  "by  the  new  stockholders, 
is  perfected"  simultaneously  herewith,  and 
that  "the  new  stockholders"  were  repre- 
sented by  Messrs.  Wernicke,  Conger,  and 
Denison,  who  should  execute  the  contract 
on  behalf  of  such  group.  By  the  terms  of 
the  contract  this  committee  agreed  for 
these  new  stockholders  that  they  would  buy 
$50,000  of  the  stock  of  L.  Anton  Smith, 
and  pay  $25,000  therefor;  that  they  would 
proceed  as  rapidly  as  possible  to  obtain 
subscriptions  for  $100,000  in  cash  of  new 
capital  for  the  company,  in  addition  to  the 
purchase  price  of  the  L.  Anton  Smith 
stock;  that  such  steps  should  be  taken  that 
the  subscribers  for  this  new  capital  should 
"participate  in  the  corporation  on  the  same 
basis  as  those  who  purchase  the  L.  Anton 
Smith  series  B  stock  at  the  agreed  price 
50  cents  on  the  dollar;"  that  within  ten 
days  "the  new  stockholders,"  who  had  per- 
fected the  purchase  of  L.  Anton  Smith's 
stock  and  who  represented  by  their  com- 
mittee would  furnish  $10,000,  within  thirty 
days  $15,000  more,  and  the  further  sum  of 
$25,000  within  ninety  days;  that  the  re- 
mainder of  the  $100,000  new  capital  should 
be  fully  subscribed  on  or  before  June  1, 
1910;  and  that,  "so  far  as  such  new  capital 
is  furnished  to  the  corporation  at  dates 
before  new  stock  is  ready  to  be  issued  to 
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the  new  stockholders  therefor,  such  fund 
shall  be,  for  the  time  being,  evidenced  by 
the  notes  of  the  corporation,  and  shall  be 
debts  of  the  corporation,  but,  within  the 
time  here  limited,  euch  debts  shall  either 
be  paid  by  the  corporation  out  of  the  new 
capital  furnished,  or  the  new  stockholders 
shall  cancel  the  same  prorata  in  exchange 
for  their  new  stock."  Walter  L.  Smith 
agreed  to  sell  and  cause  to  be  conveyed 
$50,000  par  value  of  L.  Anton  Smith's  stock 
for  $25,000,  to  cause  this  stock,  and  further 
stock  to  the  amount  of  $60,000  par  value, 
to  be  surrendered  and  transferred  to  Arthur 
C.  Denison,  a  trustee,  to  hold  and  vote  this 
stock  for  the  purpose  of  performing  the 
contract,  and  that  he  (Walter  L.  Smith) 
would  cause  four  (a  majority)  of  the 
directors  of  the  corporation  to  resign, 
would  transfer  one  share  of  stock  to  each 
of  four  persons  to  be  specified  by  the  Grand 
Rapids  group,  and  would  cause  these  per- 
sons to  be  chosen  as  directors  in  place  of 
those  who  should  resign.  Walter  L.  Smith 
performed  his  part  of  this  contract,  and 
the  new  stockholders  paid  L.  Anton  Smith 
$25,000  for  his  $50,000  stock,  by  January  8, 
1910.  The  corporation  was  placed  in  their 
control  by  the  change  of  directors  and  the 
transfer  of  a  majority  of  its  stock  to 
Denison,  their  trustee,  and  Wernicke  was 
made  its  president  and  Conger  its  treas- 
urer. 

Claude  Hamilton  was  not  one  of  "the 
new  stockholders"  who  purchased  the  stock 
of  L.  Anton  Smith,  was  not  a  party  to  the 
contract  and  writings  between  them  and 
Walter  L.  Smith,  and  the  record  fails  to 
show  that  he  had  any  knowledge  or  notice 
of  their  terms.  But,  sometime  after  the 
foregoing  contract  was  made,  and  after  the 
new  stockholders  had  taken  over  the  con- 
trol of  the  corporation,  he  signed  a  written 
subscription  for  $10,000  additional  stock  of 
the  corporation,  and  paid  to  £.  D.  Conger, 
as  trustee  for  him  and  other  subscribers, 
$5,000,  and  Conger,  as  such  trustee,  loaned 
this  money  to  the  corporation,  and  took 
its  promissory  note  for  it  to  himself  as 
trustee.  The  subscription  contract  which 
Hamilton  signed  provided  that  the  subscrip- 
tions were  made  on  these  terms:  "A 
group  of  Grand  Rapids  men  have  taken 
over  the  control  of  the  Smith  Automobile 
Company,  and  have  underwritten  an  agree- 
ment that  $50,000  of  its  present  $200,000 
series  B  stock  shall  be  taken  at  50  cents 
on  the  dollar.  The  stock  will  be  ready  for 
issue  about  March  15th.  It  is  to  be  issued 
at  the  price  as  fully  paid,  to  put  the 
new  stockholders  in  the  same  position  as 
the  present  stockholders.  Stock  payments 
made  before  the  new  stock  is  ready  for 
issue    shall   be   treated    in    the    meantime 


as  loans  to  the  company,  drawing  interest 
at  six  (6)  per  cent.  Subscriptions  are 
now  requested  for  the  entire  amount  of 
$250,000  par  value.     .  The  under- 

writers will  subscribe  on  the  same  basis 
as  others,  and  their  subscriptions  will  be, 
as  far  as  they  extend,  in  substitution  for 
that  underwriting  liability."  E.  D.  Conger, 
by  common  consent  of  the  subscribers,  and 
perhaps  formally  at  one  of  their  meetings, 
was  made  and  acted  as  a  trustee  for  the 
subscribers,  to  receive  their  subscriptions 
and  use  them  as  loans  to  the  company 
until  the  new  stock  was  issued,  and,  as 
the  subscribers  paid,  he  loaned  their  money 
to  the  company  and  took  notes  for  it  to 
himself  as  such  trustee.  They  paid  in 
about  $73,000,  and  he  took  and  still  holds 
such  notes  for  about  that  amount.  Before 
the  time  came  to  issue  the  new  stock  the 
officers  of  the  company  ascertained  that, 
under  the  Constitution  and  laws  of  Mis- 
souri, subscribers  who  took  new  stock  from 
the  corporation  as  fully  paid,  when  they 
actually  paid  only  50  cents  on  the  dollar 
for  it,  would  be  liable  to  pay  as  much 
more.  The  corporation  never  took  the 
requisite  legal  steps  to  issue  any  increase 
of  stock,  such  as  passing  a  resolution  of 
its  stockholders  to  increase  it,  publishing 
the  record  of  such  meeting,  and  paying  the 
fee  of  the  state  therefor  (Anno.  Stat.  (Mo.) 
1906,  §§  1328,  1329,  956),  and  never  issued 
any  additional  stock.  Hamilton  claimed, 
and  the  court  below  held,  that  he  never 
became  a  stockholder. 

Argued  before  Sanborn,  Circuit  Judge, 
and  Trieber  and  Reed,  District  Judges. 

Messrs.  D.  W.  Mulvane,  C.  E.  Gault, 
D.  R.  Hite,  A.  L.  Quant,  and  W.  S.  Mo- 
Cllntock,  for  appellant: 

As  against  the  creditors,  the  Grand 
Rapids  parties  occupy  the  position  of  stock- 
holders of  the  bankrupt. 

Stutz  v.  Handley,  41  Fed.  538 ;  Pacific  Nat. 
Bank  v.  Eaton,  141  U.  S.  227,  35  L.  ed. 
702,  11  Sup.  Ct.  Rep.  984;  Re  Le  Sueur 
Co-Op.  Co.  186  Fed.  953. 

A  certificate  of  stock  is  not  necessary  to 
make  a  subscriber  liable  to  creditors. 

Hawley  v.  Upton,  102  U.  S.  314-316,  26 
L.  ed.  179,  180;  Manufacturers'  Paper  Co. 
v.  Allen-Higgins  Co.   154  Fed.  906. 

The  appellee  and  Conger,  through  the 
claims,  are  bound  by  Wernicke's  statements 
to  the  creditors  that  $100,000  of  new  capi- 
tal had  been  subscribed  by  Grand  Rapids 
parties. 

Scott  v.  Abbott,  87  C.  C.  A.  475,  160 
Fed.  573. 

The  sums  advanced  by  Conger  out  of 
subscriptions  were  embarked  in  the  corpor- 
ate business.     They  augmented  its  capital 
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and  enhanced  its  credit,  and  cannot  be 
exempted  from  liability  for  its  debts. 

Wallerstein  v.  Ervin,  60  C.  C.  A.  129, 
112  Fed.  124;  Ex  parte  Sillitoe,  1  Glyn  &  J. 
374;  Ex  parte  Hargreaves,  1  Cox,  Ch.  Cas. 
440,  29  Eng.  Reprint,  1239,  1  Revised  Rep. 
74;  Re  Mason  [1899]  1  Q.  B.  810,  68  L.  J. 
Q.  B.  N.  S.  466,  47  Week.  Rep.  270,  80 
L.  T.  N.  S.  92,  6  Manson,  169;  Strattan  v. 
Tabb,  8  111.  App.  225;  Re  Rieser,  19  Hun, 
202;  Re  Savage,  Fed.  Cas.  No.  12,381; 
Housears  Appeal,  45  Pa.  484;  Barr  v. 
McFall,  131  Pa.  304,  18  Atl.  876. 

Messrs.  Hugh  E.  Wilson,  Edgar  H. 
Johnson,  and  Charles  M.  Wilson,  for 
appellee. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  first  position  taken  by  counsel  for 
appellants  to  support  their  claim  that 
Hamilton  became  a  stockholder,  and  not  a 
creditor,  of  the  Smith  company,  is  thafc  a 
claim  of  the  defendant  is  founded  on  notes 
issued  pursuant  to  the  contract  of  Janu- 
ary 1,  1910,  and  is  conditioned  by  the  terms 
of  that  agreement,  and  they  argue  that  the 
fact  that  Wernicke,  who,  as  president  of 
the  company,  executed  its  notes  to  Conger, 
as  trustee  for  the  paying  subscribers,  was, 
as  was  Conger  also,  a  member  of  the  com- 
mittee who  made  that  contract  on  behalf 
of  "the  new  stockholders"  who  purchased 
Smith's  $50,000  of  stock,  sustains  this 
view.  But  this  contention  disregards  the 
plain  facts  of  the  case  and  the  true  rela- 
tions of  the  parties.  Hamilton  was  not 
one  of  "the  new  stockholders,"  who  pur- 
chased Smith's  stock,  and  were  represented 
by  their  committee,  nor  was  he  a  party  to 
the  contract  of  January  1,  1910.  He  was 
a  mere  subscriber  to  a  proposed  increase 
of  the  capital  stock  of  an  old  corporation. 
He  dealt  with  that  corporation  at  arm's 
length,  a  party  adverse  to  it,  when  he 
made  and  acted  under  his  contract  of  sub- 
scription, and  the  terms  of  that  contract, 
and  of  no  other,  governs  his  rights.  He 
made  that  contract  after  the  contract  of 
January  1,  1910,  had  been  made,  and  after 
the  part  of  it  relating  to  the  purchase  of 
L.  Anton  Smith's  stock  and  of  the  control 
of  the  corporation  had  been  performed.  He 
was  neither  a  party  to  it,  nor  was  he  repre- 
sented by  the  committee  who  made  it,  nor 
did  he  know  its  terms,  and  it  does  not 
condition,  determine,  or  measure  the  rights 
or  liabilities  of  either  Hamilton,  the  corpor- 
ation, or  its  creditors,  arising  from  his  sub- 
scription and  his  payment  thereon.  Hamil- 
ton acted  for  himself,  and  never  had  any 
representative  or  agent  in  the  transactions 
involved  in  this  suit,  except  Conger,  and  the 
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extent  of  his  power  to  represent  him  was 
to  loan  his  money  to  the  corporation,  when 
he  paid  it  on  his  subscription,  and  to  take 
a  promissory  note  of  the  corporation  to 
himself  as  trustee  for  Hamilton,  in  accord- 
ance' with  the  terms  of  his  subscription 
contract. 

The  second  contention  is  that  the  pay- 
ments of  the  Grand  Rapids  parties  to 
Conger  were  intended  by  them  as  contribu- 
tions to  capital  and  not  as  loans;  and  it 
rests  on  the  contract  of  January  1,  1910, 
and  fails  to  distinguish  between  the  situa- 
tion of  "the  new  stockholders,"  who  pur- 
chased the  Smith  stock  and  were  repre- 
sented by  the  committee  who  made  that 
contract  for  them,  and  a  subscriber  to  the 
stock  after  that  agreement  had  been  made 
and  partly  performed.    It  is  not  persuasive. 

It  is  next  argued  that,  as  against  credit- 
ors, the  Grand  Rapids  parties  occupy  the 
position  of  stockholders  of  the  corporation, 
because  the  underwriters,  the  new  stock- 
holders, who  controlled  the  corporation,  had 
the  power  to  comply  with  the  requirements 
of  the  statutes  of  Missouri,  and  to  in- 
crease and  issue  the  stock,  and  because 
a  certificate  of  stock  is  not  indispensable 
to  the  creation  of  the  relation  of  a  stock- 
holder. But  Hamilton' was  not  one  of  the 
new  stockholders.  He  had  no  control  over 
or  vote  or  influence  on  the  management  of 
the  corporation;  nor  had  he  any  representa- 
tive who  had  any  power  to  act  for  him  in 
directing  its  course.  That  corporation  and 
all  the  parties  in  control  of  it  were  ad- 
verse parties  to  him  in  the  contract  of  sub- 
scription which  measured  his  relation  to 
them. 

It  is  true  that  where  one  subscribes  for 
stock  in  a  corporation  unconditionally,  and 
the  contract  of  subscription  is  substan- 
tially performed,  and  he  either  takes  his 
place  and  acts  as  a  stockholder,  or  receives 
dividends  or  benefits  as  such,  he  may  be 
estopped,  as  against  creditors,  from  deny- 
ing that  he  is  a  stockholder,  although  a 
certificate  of  stock  has  not  been  issued  to 
him,  or  some  formal  prerequisite,  such  as 
publishing  or  recording  the  vote  authoriz- 
ing the  issue  of  additional  stock,  has  not 
been  complied  with.  Stutz  v.  Handley 
(C.  C.)  41  Fed.  531,  538,  540;  Pacific  Nat. 
Bank  v.  Eaton,  141  U.  S.  227,  233,  35  L. 
ed.  702,  704,  11  Sup.  Ct.  Rep.  984;  Hawley 
v.  Upton,  102  U.  S.  314,  26  L.  ed.  179; 
Manufacturers'  Paper  Co.  v.  Allen-Higgins 
Co.  (C.  C.)  154  Fed.  906.  But  Hamilton 
never  subscribed  for  stock  unconditionally. 
He  made  a  plain  written  contract  that  he 
would  temporarily  loan  to  the  Smith  com- 
pany $5,000,  and  that,  on  condition  that 
the  company  would   issue  and  deliver  to 
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him  valid  full-paid  increased  stock  of  the 
par  value  of  $10,000,  he  would  accept  it 
in  payment    of    hia    loan,   and   become    a 
stockholder.    Neither  the  company  nor  the 
underwriters  ever  caused  the  other  $5,000 
required   to   purchase   $10,000   of   full-paid 
increased  stock  to  be  paid  for  it;   neither 
took  any  legal  steps  to  cause  any  increased 
stock  to  be   issued,   and  Hamilton's  loan, 
evidenced  by   the  promissory  note   of  the 
corporation  of  his  trustee,  Conger,  remained 
unpaid,  and  he  remained,  what  he  was  from 
the  beginning,   a    creditor    of   the    corpor- 
ation.    He   is   not   estopped   from   holding 
this  position  and  enforcing  his  claim  as  a 
creditor,  as  against  other  creditors  of  the 
corporation,  because  he  never  said,  did,  or 
omitted  anything  which  tended  to  deceive 
them  into  the  belief  that  he  was  other  than 
a  creditor,  and  there   is  no   evidence  that 
any  of  them  was   induced,   by   any   repre- 
sentation, act,  or  neglect  of  Hamilton,  to 
change  his  position  in   reliance  upon  any 
such  belief.     His  relation  of  creditor  was 
evidenced  by  his  written  subscription  con- 
tract, and  by  the  corporation's  promissory 
note  to  his  trustee,  and  he  made  no  repre- 
sentation  that   these   did  not  disclose   his 
true  relation  to  the  corporation.    The  other 
creditors  of  the  corporation  have  no  greater 
rights  than  the  corporation  here.     Hamil- 
ton was  a  creditor  of  the  corporation  when 
it  received  his  $5,000,  and  he  is  a  creditor 
still.     One   who   subscribes   $5,000   in    full 
payment  for  $10,000  par  value  of  the  con- 
templated fully  paid  increase  of  the  stock 
of    a    corporation,    pays    the    $5,000,    and 
obtains  the  promissory  note  of  the  corpor- 
ation to  his  trustee  for  that  amount  before 
the  corporation  has  authorized  the  increase, 
on  the  condition,  clearly  expressed  in  the 
contract   subscribed,  that  the  $5,000  shall 
be  treated  as  a  loan  to  the  company,  draw- 
ing interest  at  6  per  cent,  until  the  cor- 
poration is  ready  to  issue  the  fully  paid 
stock  of  the  par  value  of  $10,000,  becomes 
thereby    the    creditor    of    the    corporation; 
and  when  the  corporation  never  issues  or 
takes  any   steps  to   issue   the   increase   of 
stock,   because   it    cannot   legally    issue    it 
for  a  payment  of  50  cents  on  the  dollar 
without   making   the   taker   liable   to   pay 
another   50   cents   on   the   dollar   therefor, 
and    is   adjudged   a  bankrupt,   he   remains 
a  creditor.     McFarlin  v.  First  Nat.  Bank, 
16  C.  C.  A.  46,  32  U.  S.  App.  426,  68  Fed. 
868,    871;    Winters   v.   Armstrong    (C.    C.) 
37  Fed.  508,  515;   Bircher  v.  Walther,  163 
Mo.  461,  63  S.  W.  691;  Mathews  v.  Colum- 
bia  Nat.  Bank    (C.  C.)    77   Fed.   372,  373; 
Wolf    v.    Chicago    Sign    Printing    Co.    233 
I1L  501,  84  N.  E.  614,  13  Ann.  Cas.  369. 
Other  objections  to  this  conclusion,  which 


have  not  escaped  consideration,  are:  (1) 
That  Wernicke,  about  January  11,  1910, 
advertised  that  new  capital  to  the  amount 
of  $100,000  had  been  subscribed;  but  Ham- 
ilton was  not  represented  by  Wernicke,  or 
estopped  by  any  action,  representation,  or 
omission  of  Wernicke,  Conger,  or  any  of  the 
other  new  stockholders  or  parties  in  control 
of  the  corporation,  with  regard  to  the  issue 
of  the  increase  of  the  stock  or  the  subscrip- 
tion for  it.  (2)  That  the  amount  paid  by 
Hamilton  and  other  subscribers  were  em- 
barked in  the  corporation  business,  aug- 
mented its  capital,  and  increased  its  credit, 
and  therefore  these  subscribers  became 
liable  as  stockholders  for  its  debts.  The 
evidence  fails  to  convince  that  the  amounts 
so  advanced  increased  its  capital,  and  if 
they  increased  its  credit  and  were  em- 
barked in  its  business  they  only  took  the 
usual  course,  and  had  the  ordinary  effect 
of  moneys  loaned  to  failing  debtors,  and 
these  facts  cannot  be  permitted  to  trans- 
form creditors  into  debtors,  or  stock- 
holders, in  violation  of  the  terms  of  writ- 
ten agreements  which  clearly  fix  their 
situation.  (3)  That  only  about  $48,000  out 
of  the  $73,000  paid  in  by  the  subscribers, 
and  evidenced  by  the  notes  of  the  corpor- 
ation given  to  Conger,  their  trustee,  there- 
for, was  received  by  the  corporation;  but 
the  other  $25,000  was  paid  for  the  $50,000 
stock  of  L.  Anton  Smith,  and  that  the 
subscriptions  were  for  the  purchase  of  the 
Smith  stock  as  well  as  for  the  increase  of 
stock.  But  Hamilton  paid  his  full  $5,000 
to  Conger,  his  trustee,  and  his  trustee 
delivered  it  to  the  corporation,  and  took 
that  company's  promissory  note  for  it* 
If  that  corporation  expended  any  part  or 
all  of  it  for  the  purchase  of  the  ftmith 
stock,  and  this  is  not  clearly  proved,  that 
is  no  defense  to  the  claim  of  Hamilton, 
for  the  corporation  never  delivered  or 
offered  to  issue  or  deliver  to  him  any  of 
the  stock  purchased  from  Smith,  or  any 
other  stock,  and  it  received  full  considera- 
tion, the  entire  $5,000,  for  the  claim  of 
Hamilton,  and  he  is  neither  liable  nor 
accountable  for  the  use  the  corporation 
made  of  the  cash  he  paid  it.  (4)  That 
the  contract  of  January  1,  1910,  between 
Walter  L.  Smith  'and  the  committee  of 
the  new  stockholders  provided  that  the 
$100,000  of  new  capital  should  be  sub- 
scribed by  June  1,  1910,  and  that  the  notes 
given  by  the  corporation  should  be  paid 
out  of  such  new  capital.  And  (5)  that 
the  corporation  has  a  claim  against  "the 
new  stockholders,"  the  underwriting  com- 
mittee, for  their  failure  to  procure  the 
subscriptions  for  $100,000,  and  to  take  the 
necessary  steps  to  cause  the  corporation  to 
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issue  the  contemplated  increase  of  stock, 
which  should  be  set  off  against  the  claim 
of  Hamilton,  because  Conger,  his  trustee, 
who  took  the  notes  for  him  and  the  other 
subscribers,  was  one  of  the  new  stock- 
holders, one  of  their  committee,  and  one 
of  the  underwriters.  But  the  limit  of 
Conger's  authority  and  liability  as  trustee 
for  Hamilton  and  the  other  subscribers  was 
to  take  the  notes  of  the  corporation,  for 
their  benefit,  for  the  amounts  they  paid  on 
their  subscriptions.  This  he  faithfully  did. 
Hamilton,  and  other  subscribers  under 
similar  circumstances,  were  in  no  way 
liable  for  the  claims  of  the  corporation 
against  the  new   stockholders,  their   com- 


mittee, the  underwriters,  or  Conger  as  a 
member  of  or  trustee  or  agent  of  them, 
and  no  claim  against  any  of  them  consti- 
tutes a  set-off  against  the  claim  of  Hamil- 
ton against  the  corporation,  for  his  $5,000 
and  interest. 

The  order  of  the  district  court  that  the 
claim  of  Hamilton  be  allowed  as  a  general 
claim  against  the  estate  of  the  Smith 
company,  the  bankrupt,  was  legal  and 
righteous;  and  it  is  affirmed. 

Dismissed  by  the  Supreme  Court  of  the 
United  States,  April  19,  1915,  in  238  U.  S. 
609,  59  L.  ed.  1487,  35  Sup.  Ct.  Rep.  662. 


Annotation  —  Right  to  recover  money  paid   to  a  corporation  in 
expectation  of  receiving  corporate  stock  which  is  never  issued. 


The  relation  that  arises  between  a  cor- 
poration and  an  individual,  upon  a  con- 
tract the  purpose  of  which  is  that  the 
individual  shall  become  a  part  of  the 
corporate  organization  and  have  a  share 
in  its  management,  cannot  be  stated  in 
any  general  way.  It  is  apparent  that  the 
contract  itself  is  largely  determinative 
of  this  relation.  The  contracts  that  have 
been  entered  into  for  this  purpose  are 
varied;  the  most  common  form  is  the 
ordinary  subscription  contract.  The  con- 
tract involved  in  Clark  v.  Hamilton, 
ante,  750,  as  interpreted  by  the  court, 
was  not  a  general  one  of  subscription; 
the  subscriber  is  stated  never  to  have 
subscribed  for  stock  unconditionally,  but 
to  have  made  a  plain  written  contract 
that  he  would  temporarily  loan  to  the 
corporation  the  agreed  amount,  and  that 
he  would  accept  valid  full-paid  stock  in 
payment  of  the  loan.  It  is  not  the  pur- 
pose of  the  present  note  to  discuss  ex- 
haustively any  class  of  cases,  but  rather 
to  discuss  a  few  individual  cases,  bearing 
upon  the  rights  of  one  who  has  entered 
into  a  contract  of  the  kind  involved  in 
Clark  v.  Hamilton. 

In  case  of  a  regular  subscription  con- 
tract, it  is  well  settled  that  it  is  not 
essential  that  a  certificate  of  stock  be 
issued  to  a  subscriber,  or  a  tender  of  the 
certificate  made  to  him,  in  order  to  ren- 
der him  liable,  either  on  his  subscription 
or  an  unpaid  portion  thereof,  or  for  a 
call  or  assessment.  Note  in  L.R.A. 
1915A,  465.  In  other  words,  the  mere 
fact  that  a  certificate  has  not  been  issued 
does  not  prevent  the  subscriber  becoming 
a  stockholder. 

One  who  subscribed  for  stock  in  a 
bank,  at  a  time  when  there  had  been  no 
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overissue,  and  gave  in  payment  therefor 
the  note  of  a  third  person  payable  to  the 
subscriber,  was  held  a  stockholder,  in 
Allen  v.  Edwards  (1908)  93  Miss.  719, 
47  So.  382,  although  the  note  was  not 
collected  until  after  the  bank  failed,  at 
which  time  there  had  been  an  overissue 
of  the  stock,  so  that  no  stock  could  be 
issued  to  the  subscriber.  It  appeared  in 
this  case,  however,  that  the  subscriber 
had  acted  as  a  stockholder  and  director 
of  the  bank,  had  received  dividends,  and, 
while  so  acting  as  a  director  of  the  bank, 
had  allowed  the  notes  to  be  renewed  by 
the  maker,  payable  to  the  bank.  The 
subscriber  was  accordingly  held  not  en- 
titled to  offset  the  amount  of  the  note, 
in  an  action  by  the  receiver  against  him, 
upon  a  note  given  by  him  to  the  bank. 

In  Cotter  v.  Butte  &  R.  Valley  Smelt- 
ing Co.  (1904)  31  Mont.  129,  77  Pac. 
509,  one  who  participated  in  the  organi- 
zation of  a  corporation,  paying  therein 
a  certain  sum  of  money,  and  acting  as  a 
stockholder  after  the  organization,  no 
certificate  of  stock  having  been  delivered 
to  him,  was  held  to  have  become  a  stock- 
holder, and  not  entitled  to  recover  the 
sum  of  money  paid  by  him. 

Persons  who,  upon  the  organization  of 
a  corporation,  subscribed  for  stock,  pay- 
ment to  be  made  at  a  certain  percentage 
of  the  wages  of  the  subscribers,  who 
were  to  be  employees  of  the  corporation, 
were  held  not  entitled  to  recover  the 
amount  of  money  that  had  been  retained 
under  this  agreement,  upon  the  company 
becoming  insolvent  and  unable  to  fur- 
nish work  for  them,  where  the  stock  was 
deposited  with  the  clerk  of  court,  sub- 
ject to  their  order.     Lincott  v.  North- 
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wood  Union  Shoe  Co.  (1895)  68  N.  H. 
260,  44  At!.  392. 

On  the  other  hand,  it  has  been  held 
that  one  who  makes  a  regular  subscrip- 
tion to  an  increase  in  the  stock  of  a  cor- 
poration, and  pays  the  same,  is,  under 
certain  circumstances,  entitled  to  recover 
the  amount  thus  paid,  where  the  cor- 
poration fails  to  issue  the  stock  to  him. 
The   court,    in    Winters    v.    Armstrong 
(1889)  37  Fed.  508,  states  that  subscrib- 
ers may  not,  in  every  case,  recover  back 
deposits  paid  on  subscribing  for  shares 
in  contemplated   corporations,   or  pro- 
posed increases   of  capital,   where  the 
scheme  of  a  corporation,  or  the  proposed 
change,  proves  a  failure;  that,  in  some 
cases,  the  right  of  recovery  will  depend 
on  the  meaning  and  intention  of  the  par- 
ties, as  expressed   in  the   subscription 
agreement.    ' '  If,  for  instance,  it  appears 
to  have  been  the  intention   or  under- 
standing of  the  parties  that  the  deposit 
made  on  the  subscription  should  be  used 
and  applied  towards  the  furtherance  or 
accomplishment  of  the  scheme,  and  it  is 
so  applied,  the  subscriber  may  not  be 
able  to  recover  it,  upon  the  failure  of 
the  enterprise.    When,  however,  such  de- 
posits are  made  in  order  to  comply  with 
some  statutory  requirement,  and  with- 
out any  intention  on  the  part  of  the 
subscriber,  or  right  on  the  part  of  the 
corporation,  to  otherwise  apply  the  same, 
then,  upon  failure  of  the  scheme,  the 
subscribers  are  entitled  to  have  their 
entire  deposit  returned." 

It  has  been  held  that  a  subscriber  to 
the  stock  of  a  national  bank,  who  paid 
in  his  subscription  in  order  to  comply 
with  the  provisions  of  the  national  Bank- 
ing Act  as  to  increases  of  capital  stock, 
may  recover  the  amount  thus  paid  in, 
of  a  receiver  of  the  bank,  where  there 
was  no  compliance  with  the  national 
Banking  Act  as  to  stock  increase,  and  the 
increase  failed.    Ibid. 

In  McParlin  v.  First  Nat.  Bank  (1895) 
16  C.  C.  A.  46,  32  U.  S.  App.  426,  68  Fed. 
868,  a  subscriber  to  an  increase  of  the 
stock  of  a  national  bank,  who  had  paid 
in  the  amount  of  his  subscription  under 
an  express  agreement  that  it  should  be 
held  in  trust  and  applied  in  payment  of 
the  stock  subscription,  when  the  full 
amount  of  the  respective  subscriptions 
had  been  paid  in,  and  when  the  Comp- 
troller of  the  Currency  had  duly  issued 
his  certificate  declaring  an  increase  in 
capital,  was  held  entitled  to  recover  the 
same,  where  the  increase  failed,  and  the 
bank  went  into  the  hands  of  a  receiver. 
In  MathewB  v.  Columbia  Nat.  Bank 
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(1896)  77  Fed.  372,  a  stockholder  in  a 
national  bank,  who  had  subscribed  to  an 
increase  in  the  capital  stock,  and  had 
paid  the  amount  of  his  subscription,  was 
held  entitled  to  recover  the  same  from 
the  receiver,  of  the  bank,  upon  its  in- 
solvency, where  the  comptroller  refused 
to  sanction  the  increase,  and,  the  direc- 
tors then  voted  for  a  smaller  increase  in 
the  capital  stock,  which  the  comptroller 
also  refused,  but  subsequently,  before 
the  insolvency  of  the  bank,  approved  of 

I  the  increase  upon  his  own  motion,  and 
t  when  there  was  no  application  therefor 
pending.  The  subscriber  in  question  did 
not  participate  in  the  proceedings  for 
the  smaller  increase. 

It  has  been  held  that  payments  on 
shares  of  stock  to  be  illegally  issued 
may  be  recovered  back,  the  stock  not 
having  been  delivered.  Congress  &  E. 
Spring  Co.  v.  Knowlton  (1881)  103  U.  S. 
49,  26  L.  ed.  347. 

It  also  has  been  held  that  there  is  no 
valid  contract  where  one  subscribes  to 
an  increase  of  capital  stock  which  has 
not  been  authorized  by  the  stockholders, 
and  the  subscriber  may  repudiate  his 
subscription  and  recover  any  payments 
made,  especially  where  the  scheme  for 
the  inerease  in  stock  is  abandoned.  Wolf 
v.  Chicago  Sign  Printing  Co.  (1908)  233 
I1L  501,  84  N.  E.  614,  13  Ann.  Cas.  369. 
The  claim  of  the  plaintiff  in  the  action 
was  that  he  had  made  a  loan  of  money 
to  the  corporation,  and  had  not  sub- 
scribed for  stock,  the  defense  of  the  cor- 
poration being  that  it  was  a  subscription. 
The  th«H>ry  of  the  court  rendered  the  de- 
termination of  this  question  immaterial, 
except  as  to  the  recovery  of  interest,  the 
court  holding  that  if  it  was  a  loan  the 
plaintiff  was  entitled  to  recover  interest 
from  the  time  the  money  was  loaned, 
but  if  it  was  a  subscription  to  stock 
there  could  be  no  recovery  of  interest 
until  the  arrangement  was  repudiated  by 
the  plaintiff,  and  a  demand  made  for  the 
return  of  the  money. 

In  Burt  v.  Rattle  (1876)  31  Ohio  St. 
116,  purchasers  of  the  preferred  stock 
in  a  corporation,  issued  under  a  statute 
providing  for  the  issuance  of  preferred 
stock  and  the  guaranty  of  semiannual 
dividends  thereon,  with  no  right  to  vote 
on  any  question  at  a  stockholders'  meet- 
ing or  election  of  officers,  and  being  ex- 
empt from  liability  for  the  debts  of  the 
corporation,  were  held  creditors,  and  en- 
titled to  the  benefits  of  a  bond  and  mort- 
gage given  by  the  corporation  to  secure 
the  stock.    The  subscribers  to  the  pre- 
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ferred  stock  had  the  option  to  convert 
the  preferred  stock  into  common. 

The  holder  of  preferred  stock,  to  whom 
certificates  had  been  issued,  was  per- 
mitted to  show  that  he  was,  in  fact,  a 
creditor,  in  Herndon  v.  Wardlaw  (1914) 
100  S.  C.  1,  84  S.  E.  112. 

In  Clark  v.  McManus  (1908)  105  Mi™ 
111,  117  N.  W.  476,  there  was  held  to  be 
no  situation  presented  calling  for  the 
answering  of  the  question  as  to  the  right 
of  one,  who  had  paid  the  purchase  price 
of  shares  of  stock  in  a  proposed  corpora- 
tion, to  recover,  upon  failure  to  receive 
the  stock,  where  the  plaintiff,  who  had 
paid  cash  for  the  right  to  have  certain 
shares  in  a  mining  company,  thereafter 
to  be  organized,  issued  to  him,  was  suing 
an  associate  to  recover  his  cash  payment, 
upon  failure  to  complete  the  organiza- 
tion of  the  company,  because  of  the  ad- 
verse reports  of  mining  engineers. 

The  foregoing  cases  involved  contracts 
which  may  be  denominated  subscription 
contracts.  As  stated  above,  the  contract 
involved  in  Clark  v.  Hamilton,  ante, 
750,  was  not  a  regular  subscription  con- 
tract. The  facts  in  Bircher  v.  Walther 
(1901)  163  Mo.  461,  63  S.  W.  691,  are 
very  similar  to  those  in  Clark  v.  Hamil- 
ton. In  the  Bircher  Case,  money  was 
furnished  to  a  corporation,  and  a  receipt 
given  to  the  party  furnishing  it,  reciting 
the  receipt  of  the  money,  for  which  the 
corporation  agreed  to  sell  to  such  party 
preferred  stock  out  of  an  increase  of  its 
capital  stock  then  about  to  be  made,  in 
accordance  with  the  laws  of  the  state, 
as  speedily  as  the  law  would  allow,  and 
a  certificate  of  said  stock  to  be  delivered 
as  soon  as  such  increase  was  authorized. 
No  increase  in  capital  stock  having  been 
made  nor  any  stock  issued,  and  the  cor- 
poration having  made  an  assignment,  the 
party  furnishing  the  money,  as  above, 
filed  his  claim  with  the  assignee,  praying 
that  a  prior  lien  be  decreed  in  his  favor 
for  the  amount  furnished.  There  seems 
to  have  been  no  denial  of  his  right  to 
share  as  a  creditor,  but  merely  of  his 
right  to  a  prior  claim.  He  was  held  en- 
titled to  share  with  other  creditors  of 
the  company,  but  not  to  be  entitled  to 
priority. 

In  Re  Spot  Cash  Hooper  Co.  (1911) 
188  Fed.  861,  a  corporation  which  had 
contemplated  an  increase  in  capital  stock 
abandoned  such  increase,  and  issued  in- 
stead trade  certificates,  which  entitled 
the  holder  to  purchase  goods  from  the 
corporation  at  a  profit  not  to  exceed  a 
stated  per  cent,  and  providing  that  the 
certificates  should  be  taken  into  account 
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in  declaring  dividends,  a  certain  rate  on 
which  was  guaranteed,  and  making  the 
certificates  payable  in  merchandise,  on 
demand  of  the  holder,  at  the  end  of  two 
years.  Upon  the  bankruptcy  of  the  cor- 
poration, the  holder  of  such  a  certificate 
was  regarded  as  a  creditor  of  the  cor- 
poration, entitled  to  prove  his  debt. 

In  Barrow  v.  Smith  (1899)  109  Ga. 
767,  35  S.  E.  108,  an  individual  entered 
into  a  contract  with  a  corporation  to  pay 
to  it  a  certain  amount,  as  the  same  might 
be  called  for  by  the  board  of  directors, 
"receiving  therefor  stocks,  bonds,  or 
other  securities,  as  may  be  determined 
by  said  board;"  under  this  contract  the 
subscriber  had  paid  in  a  certain  amount. 
The  board  of  directors  had,  subsequent 
thereto,  determined  to  issue  bonds  for 
the  amount  of  the  subscription,  and  gave 
the  subscriber  the  option  to  take  the 
bonds,  or  the  amounts  paid  in  in  cash, 
with  interest.  The  subscriber  in  this 
case  claimed  to  be  a  creditor  of  the  cor- 
poration, and  this  claim  was  sustained, 
the  court  stating  that  he  had  received  no 
bond,  and,  in  the  absence  of  his  election 
so  to  take,  he  was  entitled  to  have  the 
sum  paid  in  by  him  returned  to  him  with 
interest.  The  court  states  that  this  con- 
tract cannot  be  held  to  be  one  of  sub- 
scription to  the  capital  stock  of  the 
corporation,  under  the  circumstances  of 
the  case;  that  if  the  directors  had,  in 
pursuance  of  the  contract,  declared  that 
shares  of  the  capital  stock  should  be 
issued  for  the  payments  made,  then  there 
is  no  doubt  that  the  signers  of  the  con- 
tract would  have  been  subscribers  to  the 
capital  stock  of  the  company;  but,  as 
executed,  the  contract  was,  to  a  certain 
extent,  indeterminate,  and  the  legal 
status  of  the  parties  to  it  was  made  to 
depend  on  the  future  action  of  the  board 
of  directors.  The  board  of  directors 
having  decided  to  issue  bonds  or  return 
the  amount  of  the  payments  in  cash,  with 
interest,  the  relation  of  stockholder  did 
not  exist. 

A  writing  given  by  the  president  and 
manager  of  the  corporation,  dated,  and 
reading,  "be  it  known  by  these  presents 
that  I,  as  manager  and  president  of  this 
institution,  do  agree  to  refund  to  .  .  • 
the  sum  of  ...  at  one  year's  notice 
from  date  of  said  notice.  It  is  the  un- 
derstanding that  this  money  shall  draw 
what  interest  it  makes  in  proportion  to 
all  the  shares  in  the  institution, "  and 
signed,  was  held  to  make  the  person 
named  therein  a  creditor  of  the  corpora- 
tion, and  not  a  stockholder,  and  entitled 
to  maintain  an  action  against  the  stock- 
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holders  of  the  corporation.  Jones  v. 
Wooiley  (1891)  3  Idaho,  48,  26  Pac.  120. 

In  Re  Desnoyers  Shoe  Co.  (1915)  140 
C.  C.  A.  58,  224  Fed.  372,  one  who  con- 
tributed money  to  a  corporation  under 
an  agreement  that  an  increase  in  the 
capital  stock  would  thereafter  be  au- 
thorized, and  stock  to  the  amount  of  the 
sum  contributed  be  issued  to  the  con- 
tributor, and,  in  the  meantime,  the  sum 
so  contributed  to  be  regarded  as  special 
capital,  and  to  bear  the  same  percentage 
of  dividends  as  regular  stock,  and,  in 
addition,  a  stated  per  cent  of  interest,  is 
held  not  to  be  a  creditor  of  the  corpora- 
tion. The  determinative  part  of  the 
contract  that  led  to  this  decision  was  the 
agreement  that  the  amount  contributed 
should  become  " special  capital,"  the 
court  stating  that  "while  the  phrase 
'special  capital,'  in  reference  to  a  cor- 
poration, has  no  established  legal  mean- 
ing, it  would  seem  to  be  clear  that  what 
the  parties  had  in  mind  was  that  the 
$50,000  should  be  subject  to  the  risks  of 
the  business,  and  should  enjoy  the  profits 
thereof,  in  exactly  the  same  way  as  the 
actual  capital  of  the  business,  until  such 
time  as  it  could  be  legally  exchanged  for 
capital  stock.  In  other  words,  something 
in  the  nature  of  a  joint  venture  was  en- 
tered upon  by  Dozier  and  the  company. ' ' 

The  owner  of  a  stock  of  merchandise, 
who  sold  the  same  to  a  corporation  under 
an  agreement  that  he  should  be  entitled 
to  a  credit  on  the  books  of  the  corpora* 
tion  for  a  sufficient  amount  of  the  excess 
shares  to  pay  for  the  merchandise,  and 
on  which  he  should  be  entitled  to  capital 
stock  dividends  at  the  same  rate  as  other 
stockholders,  but  not  in  excess  of  the  net 
profits  for  any  one  year,  said  excess 
shares  to  be  held  in  trust  by  the  board 
of  directors  until  they  could  be  disposed 
of  to  new  members,  or  otherwise,  and  to 


bear  their  proportion  of  any  loss  or 
damage,  was  held  not  entitled  to  eome 
into  a  bankruptcy  proceeding  as  a  cred- 
itor of  the  corporation,  for  a  balance 
remaining  due  to  him  over  and  above 
what  had  been1  paid  him  from  sales  of 
the  stock,  in  Re  Le  Sueur  County  Co-op. 
Co.  (1912)  115  C.  C.  A.  614,  195  Fed. 
926.  The  court  states  that  the  conclu- 
sion necessarily  follows  that  the  owner 
agreed  to  receive  and  did  receive,  in  pay- 
ment for  his  stock  of  merchandise,  the 
fully  paid  up  shares  of  stock  of  the  cor- 
poration, and  which  were  actually  issued 
to  him;  that,  this  being  so,  he  never 
became  a  creditor  of  the  corporation; 
he  took  the  stock  in  payment  for  his 
merchandise,  and  the  directors  of  the 
corporation  became  his  agents,  for  the 
purpose  of  disposing  of  the  stock  and 
turning  the  proceeds  over  to  him. 

Preliminary  subscription  agreements 
sometimes  provide  for  the  payment  of 
interest  on  cash  payments,  until  a  cer- 
tain time,  or  until  the  happening  of  a 
certain  event.  In  M'Laughlin  v.  Detroit 
&  M.  R.  Co.  (1860)  8  Mich.  100,  a  cer- 
tificate was  issued  by  a  railway  company, 
reciting  that  the  holder  was  entitled  to 
a  stated  number  of  shares  in  the  capital 
stock  of  the  company,  transferable  in 
person  or  by  attorney,  bearing  interest 
at  a  stated  rate  per  cent  until  the  road 
was  opened  to  a  certain  point.  The 
holder  of  this  certificate  was  held  to  be 
a  stockholder  in  the  company,  but  it  is 
stated  later  in  the  opinion  that  the  stipu- 
lations in  the  certificate  for  payment  of 
interest  created  the  relation  of  debtor 
and  creditor,  to  the  extent  of  the  inter- 
est, and  that  the  company  could  not 
change,  affect,  or  modify  the  right  or 
liability,  under  this  contract,  without  the 
consent  of  the  holder  of  the  certificate. 

W.  A.  E. 


GEORGIA  SUPREME  COURT. 

ALBERT  J.  TWIGGS,  Plff.  in  Err., 

v. 

NESBIT  WINGFIELD  et  al. 
(147  Ga.  790,  95  S.  E.  711.) 

Office  —  additional    duties  —  extra   pay. 

1.  A  public  officer   takes  his  office  cum 

Headnotes  by  George,  J. 

Note.  —  As  to  right  of  officer  to  increased 
compensation  when  statute  or  ordinance 
increases  his  duties  after  his  election  or 
appointment,  see  annotation  following  this 
ca«je,  post,  761,  and  references  therein  to  an- 
notation on  related  questions. 
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onere;  and  so  long  as  he  retains  it  he  un- 
dertakes to  perform  its  duties  for  the  com- 
pensation fixed,  whether  such  duties  be 
increased  or  diminished.  He  cannot  claim 
extra  compensation  for  the  performance  of 
additional  work  within  the  line  of  his  offi- 
cial duties,  unless  additional  compensation 
is  provided  by  competent  authority. 

For  other  cases,  see  Officers,  IT.  6,  in  Dig. 
1-52  N.  8. 

Same  —  contract  for  pay. 

2.  A  member  of  the  flood  commission  of 
the  city  of  Augusta  cannot  legally  contract 
with  the  commission  for  the  performance  of 
duties  which,  as  a  member  of  such  commis- 
sion and  as  commissioner  of  public  works 
for  the  city  of  Augusta  and  ex  officio  city 
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engineer,  it  is  made  his  official  duty  to  super- 
intend and  supervise  on  behalf  of  the  city. 
Such  a  contract  is  contrary  to  public  policy 
and  illegal.  The  court  erred  in  refusing  an 
interlocutory  injunction. 
For  other  cases,  see  Contracts,  II,  c,  5,  in 
Dig.  1-52  N.  S. 

(April  11,  1918.) 

ERROR  to  the  Superior  Court  for  Rich- 
mond County  to  review  a  judgment 
denying  an  interlocutory  injunction  to 
restrain  payment  of  salary  to  and  collec- 
tion of  the  same  by  defendant  Wingfield. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pierce  Bros.,  for  plaintiff  in 
error : 

When  Nesbit  Wingfield  retained  his  office 
as  commissioner  of  public  works  he  was 
bound  to  perform  all  services  required  of 
him  by  virtue  thereof,  both  as  to  the  city 
council  and  as  a  member  of  the  flood  com- 
mission, without  compensation  other  than 
that  provided  by  the  ordinances  of  the  city 
council  of  Augusta. 

Americus  v.  Perry,  114  Ga.  872,  57 
LJI.A.  230,  40  S.  E.  1004;  Macon  v. 
Hughes,  110  Ga.  796,  36  S.  E.  247;  Smith 
v.  Magourich,  44  Ga.  164;  Keen  v.  Way- 
cross,  101  Ga.  688,  29  S.  E.  42;  Wells  v. 
Ragsdale,  102  Ga.  53,  29  S.  E.  165;  Eley  v. 
Miller,  7  Ind.  App.  529,  34  N.  E.  836; 
Dallam  v.  St.  Louis,  12  Mo.  582;  Hunting- 
ton County  v.  Buchanan,  21  Ind.  App.  178, 
51  N.  E.  939;  State  ex  rel.  Pollard  v. 
Brewer,  59  Ala.  130;  Crittenden  County  v. 
Crump,  25  Ark.  235;  Palmer  v.  New  York, 
2  Sandf.  318;  Bayha  v.  Webster  County, 
18  Neb.  131,  24  N.  W.  467;  Board  of  Edu- 
cation v.  Moore,  114  Ky.  640,  71  S.  W.  621; 
People  v.  Whipple,  47  Cal.  592;  West  v. 
Berry,  98  Ga.  402,  25  S.  E.  608;  Dorsett  v. 
Garrard,  85  Ga.  734,  11  S.  E.  768;  Peterson 
v.  Butte,  44  Mont.  401,  120  Pac.  483,  Ann. 
Cas.  1913B,  538;  McGillic  v.  Corby,  37 
Mont.  249,  17  LJLA.(N.S.)  1263,  95  ,Pac. 
1063;  Coleman  v.  Cadillac,  49  Mich.  322, 
13  N.  W.  580;  Sloan  v.  Peoria,  106  111. 
App.  151;  Gaw  v.  Ashley,  195  Mass.  173, 
122  Am.  St.  Rep.  229,  80  N.  E.  790;  Barnes 
v.  Williams,  53  Ark.  205,  13  S.  W.  845; 
Samis  v.  King,  40  Conn.  298;  Fluker  v. 
Union  Point,  132  Ga.  568,  64  S.  E.  648; 
Pierce  v.  Hagans,  79  Ohio  St.  9,  36  L.R.A. 
(N.S.)  1,  86  N.  E.  519,  15  Ann.  Cas.  1170; 
Bruner  v.  Madison  County,  111  111.  11; 
Cook  v.  Marseilles,  139  111.  App.  536;  Tal- 
bot v.  East  Machias,  76  Me.  416;  White  v. 
Levant,  78  Me.  568,  7  Atl.  539;  Stephens  v. 
Old  Town,  102  Me.  21,  65  Atl.  115;  Gibson 
v.  Roach,  2  App.  Div.  86,  37  N.  Y.  Supp. 
667;  Haswell  v.  New  York,  81  N.  Y.  255; 
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Halpin  v.  Cincinnati,  3  Ohio  Dec  Reprint  E, 
58;  Munch  v.  New  York,  47  Misc.  128,  93 
N.  Y.  Supp.  509;  Walker  v.  Dillon  vale,  30 
Ohio  C.  C.  623;  Rothrock  v.  Easton  School 
Diet.  133  Pa.  487,  19  Atl.  483;  Bohart  v. 
Anderson,  24  Okla.  82,  103  Pac.  742,  20 
Ann.  Cas.  142;  Taylor  v.  Big  Horn  County, 
11  Wyo.  106,  70  Pac.  835;  Beckwith  v.  Farm- 
ington,  77  Conn.  318,  59  Atl.  43;  Sikes  v. 
Hatfield,  13  Gray,  347;  Bos  worth  v.  New 
Orleans,  26  La.  Ann.  494;  Barton  v.  New 
Orleans,  16  La.  Ann.  317;  Clarke  v.  School 
Dist.  84  Ark.  516,  106  S.  W.  677;  Waymire 
v.  Powell,  105  Ind.  330,  4  N.  E.  886;  Kin- 
ney v.  United  States,  60  Fed.  883. 

Messrs.  G.  H.  Cohen  and  R.  S.  Cohen, 
for  defendants  in  error: 

The  services  for  which  this  extra  com- 
pensation was  allowed  were  in  the  nature 
of  emergency  services,  for  which  extra 
compensation  was  warranted  and  justified, 
under  the  law  and  under  the  facts. 

McQuillin,  Mun.  Corp.  §§  526,  628. 

Mr.  Isaac  S.  Peebles,  Jr.,  also  for  de- 
fendants in  error. 

George,  J.,  delivered  the  opinion  of  the 
court: 

Albert  J.  Twiggs,  a  citizen  and  taxpayer 
of  the  city  of  Augusta,  filed  a  petition 
for  injunction  against  the  city  council  of 
Augusta,  H.  H.  Morris,  its  treasurer,  and 
Nesbit  Wingfield,  commissioner  of  public 
works  and,  ex  officio,  a  member  of  the  flood 
commission  of  that  city.  The  purpose  of 
the  petition  was  to  restrain  the  city  coun- 
cil of  Augusta,  and  its  treasurer,  from  pay- 
ing to  Nesbit  Wingfield  a  salary  of  $2,400  per 
annum,  as  engineer  for  the  flood  commis- 
sion of  the  city,  and  to  restrain  him  from 
receiving  and  collecting  this  salary.  The 
case  was  submitted  upon  the  petition  and 
the  answers,  with  the  exhibits  attached. 
An  interlocutory  injunction  was  denied, 
and  the  plaintiff  excepted. 

The  facts  are  not  in  dispute.  A  disas- 
trous flood  visited  the  city  of  Augusta  in 
August,  1908.  The  city  council,  by  ordi- 
nance adopted  on  September  28,  1908,  cre- 
ated a  flood  commission  for  the  purpose  of 
affording  protection  against  the  recurrence 
of  such  disasters.  Under  this  ordinance  the 
sum  of  $5,000  was  appropriated,  to  be 
expended  by  the  commission  in  carrying 
out  this  purpose.  In  April,  1909,  the  city 
council,  by  ordinance,  so  enlarged  the 
powers  of  the  flood  commission  "that  the 
flood  commission  heretofore  created  shall 
have  full  power  and  authority  to  adopt  a 
plan  for  the  protection  of  the  city  of 
Augusta  and  county  of  Richmond  from 
damage  by  floods  and  freshets,  and  to 
execute  said  plan  in  such  manner  and  upc* 
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such  terms  as  may  seem  proper  and  advan- 
tageous to  the  said  commission;  that  said 
commission  is  hereby  vested  with  power  and 
authority  forthwith  to  provide  for  the  con- 
struction  of   any   embankments,    levees,   or 
other  means  of  protection  to  said  city  and 
county  from  floods  and  freshets  at  and  along 
the  river  front  of  said  city,  at  and  along  the 
banks  of  the  canal  now  owned  and  operated 
by  the    city    council    of   Augusta    in    said 
city  and  county,  to  raise  and  strengthen 
the  said  banks  of  the  said  canal,  and  gen- 
erally, to  adopt  and  execute  such  plan  or 
plans  of  protection  against  floods  as  may 
be  advantageous  and  feasible."     This  ordi- 
nance appropriated  $100,000   for   the  pur- 
pose of  carrying  out  the  powers  and  execut- 
ing the   plans    therein    provided.      By    the 
ordinance,    the    commission    was    composed 
of  the  mayor,  the  city  attorney,  commis- 
sioner of  public  works  and  ex  officio  city 
engineer,    and    three    members    of    council. 
The  commission  employed  Nesbit  Wingfield, 
the  commissioner  of  public  works  and  ex 
officio  city  engineer  and  ex  officio  a  member 
of  the  flood  commission,  "to  carry  on  this 
work  of  preparing  plans  and  specifications 
and   advertising    bids    that    were    incident 
and  necessary    to    the    work    of   affording 
protection    to   the    city   of   Augusta,"   and 
provided  that  he  be  paid  a  salary  of  $150 
per  month  for  such  services,  which  salary 
was    later    increased    to   $200    per    month. 
After  the  passage  of  the  ordinance  set  out 
above,  the  general  assembly  passed  an  act 
creating  what  is  termed  the  flood  commis- 
sion of  the  city  of  Augusta.    Acts  1909,  p. 
556,  §  3.     This  act  eliminated  the  members 
of  council,  but  named  as  members  of  the 
flood    commission    three    members    of    the 
then  city  council  of  Augusta,  and  expressly 
retained  as  members  "ex  officio  the  mayor 
of  the  city  of  Augusta,  and  ex  officio  the 
city  attorney  of  the  city  of  Augusta,  and 
ex  officio  the  commissioner  of  public  works 
of  the  city  of  Augusta."    The  act  expressly 
repealed  "such  portions   of  the  charter  of 
said  city,  and  such  portions   of  the  ordi- 
nances of  said  city,  and  all  laws  and  parts 
of  laws  in  conflict"  therewith.     Section  347 
of  the  Code  of  Ordinances  of  the  city  of 
Augusta  is  as  follows:     "Council  shall  elect 
an  officer  to  be  known  as  the  commissioner 
of  public   works,    who    shall   be   a    skilled 
engineer   and  practical   surveyor,  and   any 
competent  person,  whether  a  resident  of  the 
city  or  not,  shall  be  eligible;   the  commis- 
sioner of  public  works  shall  be  ex  officio 
city  engineer." 

Section  348  of  the  City  Code  provides: 
"The  commissioner  of  public  works  shall 
have  (subject  to  the  direction  of  the  mayor 
and  the  ordinance  of  council)    the  super- 


vision, management,  and  charge  of  all  pub- 
lic works  of  the  city,  now  or  hereafter 
existing,  as  regards  their  construction, 
maintenance,  and  operation;  and  shall  let 
out  all  public  work  by  contract  whenever 
in  his  judgment  the  same  is  for  the  best 
interest  of  the  city." 

Section  349  of  the  City  Code  is:  "With 
the  consent  of  the  mayor  and  finance  com- 
mittee and  the  chairman  of  the  committee 
whose  department  will  be  affected,  he  shall 
fix  the  number  of  assistants,  clerks,  inspec- 
tors, overseers,  and  laborers  necessary  for 
the  public  works." 

Paragraph  8  of  the  plaintiff's  petition, 
which  was  formally  admitted  by  the  de- 
fendants to  be  true,  alleged  "that  under 
and  by  virtue  of  an  ordinance  of  the  city 
council  of  Augusta,  approved  January  15, 
1907,  the  salary  of  the  commissioner  of 
public  works  and  ex  officio  engineer  of  the 
city  of  Augusta  was  fixed  at  thirty -six 
hundred  ($3,600)  dollars  per  annum,  and 
such  sum  is  in  full  of  all  compensation  for 
all  services  rendered  said  city  council  of 
Augusta  by  Baid  Nesbit  Wingfield,  Esq., 
either  as  commissioner  of  public  works, 
ex  officio  city  engineer  or  ex  officio  member 
of  the  flood  commission." 

No  ordinance  of  said  city  and  no  act  of 
the  state  legislature  provided  any  salary 
for  any  of  the  members  of  the  flood  com- 
mission. It  is  insisted  that  the  ordinance 
creating  the  flood  commission  did  not 
authorize  it  to  provide  for  the  payment  of 
a  salary  to  one  of  its  members  as  engineer, 
and  that  the  only  salary  provided  by  the 
city  council  of  Augusta  for  the  commis- 
sioner of  public  works,  ex  officio  city 
engineer,  and  ex  officio  member  of  the 
commission,  was  the  sum  of  $3,600  per 
annum.  It  is  contended  on  behalf  of  the 
defendants  that  the  salary  paid  to  Mr. 
Wingfield  was  authorized  by  the  ordinance 
of  April,  1909,  which,  by  its  terms,  en- 
larged the  powers  conferred  upon  the  com- 
mission under  the  ordinance  of  September, 
1908;  that,  if  this  were  not  so,  the  city 
council  of  Augusta  and  the  flood  commis- 
sion were  practically  one  and  the  same; 
and  that,  inasmuch  as  the  monthly  salary 
was  audited  by  the  clerk  of  council,  and 
approved  by  the  mayor  of  the  city,  the 
chairman  of  the  finance  committee,  and  the 
chairman  of  the  accounts  committee,  before 
payment  by  the  treasurer,  the  payment  of 
the  salary  was  legally  authorized  by  the 
city  council. 

1.  "It  is  a  well-settled  rule  that  a  person 
accepting  a  public  office,  with  a  fixed  salary, 
is  bound  to  perform  the  duties  of  the  office 
for  the  salary.  He  cannot  legally  claim 
additional  compensation  for  the  discharge 
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of  these  duties,  even  though  the  salary- 
may  be  a  very  inadequate  remuneration 
for  the  services.  Nor  does  it  alter  the  case 
that,  by  subsequent  statutes  or  ordinances, 
his  duties  within  the  scope  of  the  charter 
powers  pertaining  to  the  office  are  in- 
creased, and  not  his  salary."  1  Dill.  Mun. 
Corp.  5th  ed.  §  426.  The  defendants  in 
their  answer  Bay  that  the  passage  of  the 
act  of  the  legislature  (Acts  1909  p.  556) 
was  merely  precautionary.  There  is  little 
room  to  doubt  this  conclusion.  The  city 
of  Augusta  was  incorporated  in  1798.  Mar. 
&  C.  Dig.  (1800)  136.  The  powers  con- 
ferred upon  the  corporation  by  §  3  of  the 
Act  of  incorporation  are  sufficiently  com- 
prehensive and  broad  to  give  to  the  munici- 
pality the  right  to  create  the  flood  com- 
mission, and  to  protect  the  city  from 
floods  and  freshets.  This  being  true,  it 
necessarily  follows  that  the  duties  imposed 
upon  the  defendant  Wingfield,  as  ex  officio 
a  member  of  the  flood  commission,  are 
duties  within  the  scope  of  the  charter 
powers  of  the  city,  pertaining  to  the  office 
of  commissioner  of  public  works  and  ex 
officio  city  engineer,  as  created  by  the  city 
council  of  Augusta.  Under  §  348  of  the 
City  Code  of  Ordinances,  it  is  the  duty  of 
the  commissioner  of  public  works  to  have 
charge  of  all  the  public  works  of  the  city, 
then  and  thereafter  existing,  with  regard  I 
to  their  construction,  maintenance,  and 
operation.  "Not  only  has  an  officer,  under 
such  circumstances,  no  legal  claim  for  extra 
compensation,  but  a  promise  to  pay  him  an 
extra  fee  or  sum  beyond  that  fixed  by  law 
is  not  binding,  though  he  renders  and  exer- 
cises a  degree  of  diligence  greater  than 
could  legally  have  been  required  of  him." 
1  Dill.  Mun.  Corp.  5th  ed.  §  427.  Citation 
of  authority  is  hardly  necessary  to  sustain 
the  general  doctrine  stated  in  the  text  from 
which  we  have  just  quoted.  A  salaried 
officer  of  a  public  corporation  has  no  claim 
for  compensation  extra  his  salary,  on  the 
ground  that  the  duties  of  his  office  have 
been  increased,  or  are  new  duties  added 
since  the  salary  was  fixed.  People  v.  New 
York,  1  Hill,  362;  Wendell  v.  Brooklyn,  29 
Barb.  204;  Covington  v.  Mayberry,  9  Bush, 
304;  Andrews  v.  Pratt,  44  Cal.  309.  "A 
public  officer  .  .  .  holds  his  office  cum 
onere,  and  undertakes  to  perform  the  duties 
of  the  office  for  the  compensation  stipu- 
lated, whether  those  duties  be  increased  or 
diminished;  and  such  compensation  .  .  . 
must  be  by  virtue  of  statutory  warrant." 
Huntington  County  v.  Buchanan,  21  Ind. 
App.  178,  51  N.  E.  939.  "An  alderman 
.  .  .  who  .  .  .  is  ex  officio  a  super- 
visor is  not  entitled  to  salary  for  his  ser- 
vices as  supervisor."    Billings  v.  New  York, 
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6&  N.  Y.  413.  A  public  officer,  whether  of 
a  state,  county,  or  municipality,  is  not 
entitled  to  and  cannot  legally  receive  extra 
compensation  for  services  performed  in  the 
line  of  his  official  duties.  If  the  duties 
imposed  upon  the  flood  commission  of  the 
city  of  Augusta  are  not  in  line  with  the 
official  duties  of  the  commissioner  of  pub- 
lic works  and  ex  officio  city  engineer,  as 
defined  by  the  ordinance  of  the  city,  it  is 
difficult  to  conceive  of  precisely  the  kind 
and  character  of  work  that  would  fall 
within  the  line  of  his  official  duties.  Gen- 
erally, a  public  official  voluntarily  retains 
his  office.  When  the  salary  is  inadequate 
he  is  at  liberty  to  resign.  To  allow  an 
increase  in  his  salary  with  every  increase 
of  his  official  duty  would  work  an  intoler- 
able mischief.  As  Mr.  Dillon  points  out: 
"It  requires  but  little  ingenuity  to  run 
nice  distinctions  between  what  duties  may 
and  what  mav  not  be  considered  strict lv 
official;  and,  if  these  distinctions  are  much 
favored  by  courts  of  justice,  it  may  lead  to 
great  abuse."     Section  426,  supra. 

There  is  no  suggestion  that  the  services 
of  Mr.  Wingfield  have  not  been  faithfully 
and  efficiently  performed.  This,  however, 
is  beside  the  question.  Conceding  that  he 
is  a  most  capable  official,  it  is  precisely 
for  that  reason  that  he  was  first  selected 
commissioner  of  public  works  and  ex  officio 
city  engineer,  and  for  precisely  the  same 
reason  he  was  made  ex  officio  a  member 
of  the  flood  commission.  Although  the 
flood  commission  has  broad  and  ample 
power  and  discretion  in  the  performance  of 
its  duties,  and  in  the  expenditure  of  the 
money  appropriated  for  its  uses,  its  agree- 
ment to  pay  one  of  its  own  members  a 
salary  for  services  falling  within  the  line 
of  the  official  dutv  of  such  member,  both 
as  a  member  of  the  flood  commission  and 
as  an  officer  of  the  city,  is  beyond  its 
power.  The  salary  of  the  commissioner  of 
public  works,  if  inadequate  under  the  pres- 
ent conditions,  and  in  view  of  the  addi- 
tional work  placed  upon  him,  must  be 
increased  by  an  ordinance  of  the  city  coun- 
cil of  Augusta,  and  cannot  be  added  to 
by  any  resolution  of  a  committee  or  sub- 
sidiary body  of  which  he  is  a  member. 
State  ex  rel.  Pollard  v.  Brewer,  59  Ala. 
130;  Johnson  v.  WTinfield,  75  Kan.  832,  89 
Pac.  657;  McQuillin,  Mun.  Corp.  §  528  (2); 
Evans  v.  Trenton,  24  N.  J.  L.  764. 

2.  If  it  be  conceded  that  the  services 
performed  by  Mr.  Wingfield  as  engineer  for 
the  flood  commission  were  not  within  the 
line  of  his  official  duty  as  a  member  of  the 
commission,  or  as  commissioner  of  public 
works  for  the  city  of  Augusta,  but  that 
in  rendering  such  services  he  was  acting  in 
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the  capacity  of  a  servant  or  employee  of 
the  flood  commission,  the  case  for  the  de- 
fendants  is   not   strengthened.     To   quote 
again  from  Mr.  Dillon   (§  772):     "It  is  a 
well-established  and  salutary  doctrine  that 
he  who  is  intrusted  with  the  business  of 
others  cannot   be   allowed   to   make   sucn 
business  an  object  of   pecuniary  profit  to 
himself.     This    rule    does    not    depend    on 
reasoning   technical   in    its    character,   and 
is  not  local  in  its  application.     It  is  based 
upon  principles  of  reason,  of  morality,  and 
of  public  policy.     .     .     .     The  application 
of  the  rule  may,  in  some  instances,  appear 
to  bear  hard  upon   individuals   who  have 
committed  no  moral  wrong;  but  it  is  essen- 
tial to  the  keeping  of  all  parties  filling  a 
fiduciary  character  to  their  duty,  to  pre- 
serve the  rule  in  its  integrity,  and  to  apply 
it  to  every  case  which  justly  falls  within 
its  principle." 

The  contract  in  the  present  case  is  ex- 
ecutory. It  was  the  duty  of  Mr.  Wingfield, 
both  as  commissioner  of  public  works  and 
as  ex  officio  a  member  of  the  flood  commis- 
sion, to  supervise  and  superintend  the  work 
to  be  done  on  behalf  of  the  city  under  the 
flood  commission.  He  was  employed  by 
the  commission  "to  carry  on  this  work  of 
preparing  plans  and  specifications  and  ad- 
vertising bids  that  were  incident  and  neces- 
sary to  the  work  of  affording  protection  to 
the  city  of  Augusta,"  and  he  is  the  one 
member  of  the  commission,  so  far  as  the 
record  discloses,  who  was  peculiarly  quali- 
fied to  execute  the  work  of  the  commission. 
Under  the  contract,  he  therefore  occupies 
the  position  of  chief  judge  in  his  own  ease. 
While  the  act  of  1872  (Acts  1872,  p.  22) 
from  which  §  709  of  the  Code  of  1895  was 
taken  (omitted  from  the  Code  of  1910)  was 
declared  unconstitutional  because  the  act 
referred  to  more  than  one  subject-matter 
(Ayeridge  v.    Social   Circle,   60  Ga.   404), 


the  principle  announced  in  the  text  quoted 
above  has  been  consistently  followed  in 
this  state  since  the  decision  in  Harrison  v. 
McHenry,  9  Ga.  164,  52  Am.  Dec.  435.  In 
Macon  v.  Huff,  60  Ga.  221,  228,  it  was 
said:  "So  that  the  current  of  Georgia 
policy,  both  in  legislative  and  judicial 
channels,  runs  steadily  in  one  direction  and 
to  one  point,  that  no  man  who  is  agent 
or  trustee  for  another,  whether  a  private 
or  public  agent  or  trustee,  shall  have  the 
opportunity  or  be  led  into  the  temptation 
to  make  profit  out  of  the  business  of  others 
intrusted  to  his  care,  by  bargaining  with 
himself,  directly  or  indirectly,  in  respect 
to  that  business." 

In  that  case  Huff  was  the  mayor  of  the 
city  of  Macon  and  ex  officio  president  of 
the  council.  While  in  office  he  contracted 
with  council  to  lease  the  city  park  for  five 
years;  and,  for  an  annual  sum  paid  him, 
to  fence,  drain,  and  keep  the  park  in  repair 
for  that  period.  It  was  held  "that,  as  it 
was  his  official  duty  as  mayor  to  see  to 
it  that  as  contractor  he  discharged  the 
duties  of  this  executory  and  continuous 
contract  for  five  years,  public  policy  forbids 
that  he  take  a  contract  which  it  is  his 
official  business  to  see  faithfully  performed, 
and  that  therefore  the  contract  is  illegal." 
The  principle  of  the  case  was  recognized 
at  common  law,  and  all  legislative  acts  to 
the  same  effect  are  merely  declaratory  of 
the  common  law.  See  Smith  v.  Albany,  61 
N.  Y.  444;  Dorsett  v.  Gerrard,  85  Ga.  734, 
738,  739,  11  S.  E.  768  j  Hardy  v.  Gaines- 
ville, 121  Ga.  327,  328,  48  S.  E.  921.  It 
follows  that  an  injunction  should  have 
been  granted. 

Judgment  reversed. 

All  the  Justices  concur,  except  Fish* 
Ch.  J.,  absent. 


Annotation  ■ 
ute   or 
appointment. 

This  note  does  not  include  cases  de- 
cided upon  express  statutory  prohibi- 
tions, unless  the  court  discusses  the 
general  law ;  nor  cases  as  to  holding  two 
offices  at  the  same  time. 

For  right  of  clerk  on  salary  basis,  to 
retain  fee  for  naturalization,  sec  the  note 
in  30  L.R.A.(N.S.)  810,  and  also  the  case 
of  Fields  v.  Multnomah  County,  44 
L.R.A.(N.S.)  322. 

For  provisions  for  compensation  of 
additional  deputy  or  assistant  as  viola- 
tion of  constitutional  inhibition  of  in- 
crease of  officer's  salary  during  term,  see 
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of  officer  to  increased  compensation  when  stat- 
increases  his   duties   after   his  election   or 


annotation  following  Santa  Barbara  v. 
Janssens,  L.R.A.1918C,  561. 

The  ordinary  rule,  in  the  absence  of 
legislation,  is  that,  if  statute  or  ordi- 
nance increases  the  duties  of  an  officer 
by  the  admission  of  other  duties  ger- 
mane to  his  office,  he  must  perform  them 
without  extra  compensation.  United 
States  v.  King  (1892)  147  TJ.  S.  676,  37 
L.  ed.  328,  13  Sup.  Ct.  Rep.  439;  An- 
drews v.  United  States  (1842)  2  Story, 
202,  Fed.  Cas.  No.  381  (as  stating  the 
rule);  Locke  v.  Central  (1878)  4  Colo. 
65,  34  Am.  Rep.  66  (as  approving  the 
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rale;  not  clear  whether  duties  increased 
after  the  term  began) ;  Twiggs  v.  Wing- 
field,  ante,  75/;  Turpen  v.  Tipton 
County  (1855)  7  Ind.  172  (the  same); 
Moore  v.  Nation  (1909)  80  Kan.  672,  23 
L.R.A.(N.S.)  1115, 103  Pac.  107, 18  Ann. 
Cas.  397;  Covington  v.  Mayberry  (1872) 
9  Bush.  (Ky.)  304  (stating  that  doing 
the  enlarged  duties  was  a  recognition  of 
right  that  they  should  be  required) ; 
Backus  v.  Carleton  (1894)  99  Mich.  218, 
58  N.  W.  62 ;  State  ex  rel.  Rowe  v.  Dis- 
trict Ct.  (1911)  44  Mont.  318,  119  Pac. 
1103,  Ann.  Cas.  1913C,  396  (as  stating 
the  rule);  Wendell  v.  Brooklyn  (1859) 
29  Barb.  (N.  Y.)  204;  State  v.  Stockwell 
(1912)  23  N.  D.  70,  134  N.  W.  767  (as 
stating  the  rule) ;  Broaddus  v.  Pawnee 
County  (1906)  16  Okla.  473,  88  Pac.  250; 
Creek  County  v.  Bruce  (1915)  51  Okla. 
541,  152  Pac.  125;  Anderson  v.  Grant 
County  (1914)  44  Okla.  164,  143  Pac. 
1145;  Hays  v.  Oil  City  (1887)  8  Sadler 
(Pa.)  185,  11  Atl.  63. 

In  People  ex  rel.  Hathorn  v.  White 
(1869)  54  Barb.  (N.  Y.)  622,  it  was  held 
that,  where  the  officer  did  not  resign,  he 
must  perform  the  new  duties,  which  were 
without  compensation. 

In  Anderson  v.  Grant  County  (1914) 
44  Okla.  164,  143  Pac.  1145,  it  was  held 
that  a  county  treasurer  was  not  entitled 
to  charge  for  assistance,  in  extra  work 
imposed  by  statute,  where  the  general 
statute,  as  to  his  compensation,  provided 
that  he  should  be  paid  an  annual  salary, 
and  that  he  was  "to  pay  all  clerk  and 
deputy  hire  out  of  his  salary." 

When  new  duties  within  the  scope  of 
his  office  are  imposed  by  statute  upon 
a  surrogate,  the  legislature  cannot  in- 
crease his  compensation  on  that  account, 
where  the  Constitution  provides  that  the 
compensation  of  such  officer  shall  not 
be  increased  during  his  term  of  office. 
People  ex  rel.  Noble  v.  Mitchel  (1917) 
220  N.  Y.  86,  115  N.  E.  271. 

This  note  does  not  include  the  ques- 
tion whether  a  statute  imposing  further 
duties  on  an  officer,  after  his  election, 
without  providing  compensation  there- 
for, is  valid,  under  a  Constitution  pro- 
hibiting the  increase  or  diminution  of 
salary  or  emoluments  after  an  officer's 
election.  See  Com.  v.  Kromer  (1887) 
4  Pa.  Co.  Ct.  241. 

In  People  v.  New  York  (1841)  1  Hill 
(N.  Y.)  362,  where  the  new  duties  had 
been  imposed  before  the  officer  went  into 
office,  the  court  said:  "By  charging  the 
attorney  with  the  duty  of  suing  for  fines, 
without  making  provision  for  the  pay- 
ment of  costs,  the  legislature  has,  in 
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effect,  declared  that  the  salary  *f  the 
officer  is  to  be  deemed  the  compensation 
for  these  as  well  as  for  other  services. 
It  is  impossible  for  a  salary  officer  to 
make  title  to  an  increased  compensation, 
on  the  sole  ground  that  a  new  duty  has 
been  cast  upon  him  by  the  legislature. 
There  are  few  state  officers,  whether 
executive  or  judicial,  who  have  not  often 
been  charged  with  new  duties,  and  yet 
no  one  has,  I  presume,  ever  thought  that 
this  gave  him  a  legal  title  to  increased 
compensation." 

In  Evans  v.  Trenton  (1853)  24  N.  J.  L. 
764,  the  court  laid  down  the  rule  as  fol- 
lows: "It  is  a  well-settled  rule  that  a 
person  accepting  a  public  office,  with  a 
fixed  salary,  is  bound  to  perform  the 
duties  of  the  office  for  the  salary.  He 
cannot  legally  claim  additional  compen- 
sation for  the  discharge  of  these  duties, 
even  though  the  salary  may  be  a  very 
inadequate  remuneration  for  the  serv- 
ices. Nor  does  it  alter  the  case  that,  by 
subsequent  statutes  or  ordinances,  his 
duties  are  increased,  and  not  his  salary. 
His  undertaking  is  to  perform  the  du- 
ties of  his  office,  whatever  they  may  be, 
from  time  to  time  during  his  continuance 
in  office,  for  the  compensation  stipulated, 
whether  these  duties  are  diminished  or 
increased.  Whenever  he  considers  the 
compensation  inadequate,  he  is  at  liberty 
to  resign."  But  it  was  held  that,  while 
a  part  of  new  duties  created  by  an  ordi- 
nance were  properly  duties  of  the  treas- 
urer of  the  city,  certain  other  acts  made 
necessary  by  the  ordinance,  and  per- 
formed by  him,  might  have  been  per- 
formed by  another  person,  and,  as  to 
these,  it  was  not  improper  that  he  should 
perform  them,  with  an  understanding 
that  he  should  be  compensated  therefor. 

And  in  Detroit  v.  Redfield  (1869)  19 
Mich.  376,  where  the  legislature  created 
certain  new  duties  to  be  performed  by 
a  city  treasurer,  or  such  other  person  as 
the  common  council  should  designate, 
and  the  council  designated  the  city  comp- 
troller, it  was  held  that  he  was  entitled 
to  the  same  compensation  for  perform- 
ing the  new  duties  as  any  other  person 
appointed  by  the  council  would  have  bren. 

In  Slayton  v.  Rogers  (1908)  128  Ky. 
106, 107  S.  W.  696,  where  the  fiscal  court 
appointed  the  county  attorney  to  act  as 
commissioner,  in  the  settlement  and  com- 
promise of  the  bonded  indebtedness  of 
the  county,  and  to  settle  with  the  sheriff 
of  the  county,  it  was  held  that  such  court 
might  allow  such  attorney  an  amount  for 
his  services,  as  the  duties  aforesaid  were 
not  required  of  him  by  law.      B.  B.  B. 
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DULUTH,  SOUTH  SHORE,  &  ATLANTIC 
RAILWAY  COMPANY 
v. 

EDMUND  WILSON,  Plff.  in  Err. 
(—  Mich.  — ,  167  N.  W.  55.) 

Assignment  —  of  fees  of  custom  broker. 

1.  An  agreement  between  a  railroad  com- 
pany and  its  agent  at  a  particular  station, 
who  acta  as  customs  broker  there,  that  he 
shall  remit  to  the  company  the  fees  received 
as  such  broker,  is  not  within  the  rule  gov- 
erning assignment  of  fees  and  earnings,  and 
is  not  against  public  policy. 

For  other  cases,  see  Assignment,  I.  in  Dig. 
1-52  N.  8. 

Same  —  validity  of  assignment. 

2.  A  customs  broker  may  assign  the  fees 
to  be  earned  in  the  future  from  the  exercise 
of  that  occupation. 

For  other  oases,  see  Assignment,  L  in  I\ig. 
1-52  V.  8. 

Pleading  —  ultra  vires  —  necessity. 

3.  The  defense  of  ultra  vires  is  not  avail- 
able to  defeat  a  contract  with  a  corporation, 
unless  pleaded. 

For  other  cases,  see  Pleading,  III.  b,  in  Dig. 
1-52  N.  8. 

(March  27,  1918.) 

ERROR   to  the  Circuit  Court   for   Chip- 
pewa County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  of  fees  alleged  to  have 
been    retained    by    defendant    as    customs 
broker,  while  in  the  employment  of  plaintiff 
as  chief  clerk.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  M.  M.  Larmontn,  for  appellant: 
There  was  no  contract  entered   into  be- 
tween defendant  and  the  railroad  company 
which  would  constitute  a  legal  assignment 

Note.  —  The  principle  invoked  by  the 
court  in  the  above  case  in  support  of  its 
decision,  to  the  effect  that  all  the  time  and 
labor  of  an  employee  belong  to  an  employer 
during  the  hours  of  service,  is  discussed  and 
exemplified  in  the  notes  to  Barber  v.  Na- 
tional Carbon  Co.  5  L.R.A.  (N.S.)  1154,  and 
Ogallah  Elevator  Co.  v.  Harrison,  L.R.A. 
191 6D,  782,  on  "Right  of  principal  or  em- 
ployer to  earnings  by  agent  or  servant  who 
undertakes  extraneous  work." 

The  note  in  2  L.R.A.(N.S.)  887,  on  im- 
plied power  of  a  railroad  company  to  engage 
in  enterprise  other  than  the  transportation 
of  goods  or  passengers,  which  was  referred 
to  in  the  quoted  charge  of  the  trial  court  in 
the  above  case,  has  been  supplemented  in 
Louisville  Property  Co.  v.  Com.  38  L.R.A. 
(N.S.)  830;  and  see  later  cases,  Minnesota, 
D.  &  P.  R.  Co.  v.  Way,  L.R.A.1915B,  925, 
and  Thrailkill  v.  Crosbyton-Southplains  R. 
Co.  L.R.A.1918C,  90. 

I-.R.A.1918E. 


of  his  fees,  and  if  there  was  a  contract  it 
was  ultra  vires,  as  a  railroad  company  can- 
not enter  into  a  customs  brokerage  busi- 
ness. 

5  C.  J.  897;  Deaton  v.  Lawson,  40  Wash. 
486,  2  L.R.A.(N.S.)  392,  111  Am.  St.  Rep. 
922,  82  Pac.  897;  Bliss  v.  Lawrence,  58 
N.  Y.  442,  17  Am.  Rep.  273;  Re  Worthing- 
ton,  141  N.  Y.  9,  23  L.R.A.  97,  36  N.  E. 
929;  Re  King,  110  Mich.  203,  68  N.  W. 
154;  Granger  v.  French,  152  Mich.  356,  125 
Am.  St.  Rep.  416,  116  N.  W.  181;  Bangs 
v.  Dunn,  66  Cal.  72,  4  Pac.  963;  Widiman 
v.  Brown,  83  Mich.  241,  47  N.  W.  231; 
Linz  v.  Schuck,  106  Md.  220,  11  L.R.A. 
(N.  S.)  789,  124  Am.  St.  Rep.  481,  67  Atl. 
286,  14  Ann.  Gas.  495;  Hillsboro  Nat.  Bank 
v.  Hyde,  7  N.  D.  400,  75  N.  W.  781;  Sea- 
mans  v.  Temple  Co.  105  Mich.  400,  28 
L.R.A.  430,  55  Am.  St.  Rep.  457,  63  N.  W. 
408;  State  Bank  v.  Coquillard,  6  Ind.  232; 
Randall  v.  Tuell,  89  Me.  443,  38  L.R.A. 
143,  36  Atl.  910;  Ruckman  v.  Bergholz,  37 
N.  J.  L.  437;  Holt  v.  Green,  73  Pa.  198,  13 
Am.  Rep.  737 ;  Johnson  v.  Hulings,  103  Pa. 
498,  49  Am.  Rep.  131;  Harding  v.  Hager, 
60  Me.  340;  The  Pioneer,  Deady,  72,  Fed. 
Cas.  No.  11,177;  Bank  of  Augusta  v.  Earle, 
13  Pet.  587,  10  L.  ed.  307;  7  Am.  &  Eng. 
Enc.  Law,  2d  ed.  608;  Westinghouse  Mach. 
Co.  v.  Wilkinson,  79  Ala.  312;  Peck-Wil- 
liamson Heating  &  Ventilating  Co.  v.  Board 
of  Education,  6  Okla.  279,  50  Pac.  236; 
Western  Maryland  R.  Co.  v.  Blue  Ridge 
Hotel  Co.  102  Md.  307,  2  L.R.A.(N.S.)  887, 
111  Am.  St.  Rep.  362,  62  Atl.  351;  Central 
Transp.  Co.  v.  Pullman  Palace  Car  Co.  139 
U.  S.  65,  35  L.  ed.  67,  11  Sup.  Ct.  Rep.  478; 
Bissell  v.  Michigan  S.  &  N.  1.  R.  Cos.  22 
N.  Y.  261;  White  Star  Line  v.  Star  Line 
of  Steamers,  141  Mich.  604,  113  Am.  St. 
Rep.  551,  105  N.  W.  135. 

Messrs.  Warner  &  Sullivan  and  Ralph 
R.  Eldredge,  for  appellee. 

Stone,  J.,  delivered  the  opinion  of  the 
court: 

Action  to  recover  the  amount,  which  de- 
fendant had  retained,  of  fees  as  customs 
broker,  while  in  plaintiff's  employment  as 
chief  clerk  at  Sault  Ste.  Marie.  The  dec- 
laration consisted  of  the  common  counts  in 
assumpsit,  and  the  plea  was  the  general 
issue  with  a  notice  of  set-off.  The  factB 
were  stipulated,  and  counsel  for  the  re- 
spective parties  agreed  in  open  court  that, 
there  being  no  question  of  fact  to  submit 
to  the  jury,  the  trial  court  should  direct  a 
verdict  and  judgment  to  be  entered  as 
might  be  determined.  Briefly  stated,  the 
facts  as  stipulated  were  as  follows: 

The  plaintiff  maintains  a  local  freight 
1  agent  at  Sault  Ste.  Marie,  Michigan,  and  a 
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freight  office,  jointly  with  the  Minneapolis, 
St.  Paul,  &  Sault  Ste.  Marie  Railway  Com* 
pany,  in  which  defendant  was  employed  as 
chief  clerk  for  many  years  prior  to  Jan- 
uary 15,  1915.  On  February  21,  1907, 
plaintiff's  local  freight  and  passenger  agent 
at  Sault  Ste.  Marie,  Michigan  (Colonel 
Frank  E.  Ketchum),  died,  and  thereafter 
the  positions  of  local  freight  and  passenger 
agents  were  separated,  and  Garret  Gilbert 
was  appointed  the  freight  agent  and  yard- 
master  in  charge  of  the  plaintiff's  freight 
business  at  this  point.  Large  quantities  of 
freight  are  daily  received  by  the  plaintiff 
over  the  Canadian  Pacific  lines  and  across 
the  International  bridge,  from  Canada,  for 
transportation  to  various  points  in  the 
United  States  over  the  lines  of  said  two 
railway  companies;  and  it  has  been  the 
custom  of  plaintiff  to  a  very  large  extent., 
to  facilitate  such  shipments,  to  have  its 
local  freight  agent  or  chief  clerk  act  as 
customs  broker.  Up  to  the  time  of  the 
death  of  Colonel  Ketchum,  he  performed 
this  service;  and,  as  part  of  the  compensa- 
tion paid  him,  he  was  to  and  did  retain  the 
fees  therefor.  The  defendant  was  at  this 
time  clerk  in  the  plaintiff's  freight  office  at 
Sault  Ste.  Marie,  Michigan,  and  was  paid 
a  fixed  and  certain  salary  for  his  services. 
He  was  also  recognized  as  the  customs 
broker  from  and  after  February  12,  1907, 
turning  over  the  fees  collected  for  this  ser- 
vice to  Colonel  Ketchum  from  time  to  time. 

On  the  appointment  of  Mr.  Gilbert  as 
local  freight  agent  of  the  plaintiff,  on 
March  1,  1907;  following  the  death  of  Col- 
onel Ketchum,  the  defendant  continued  to 
act  as  customs  broker,  and  the  fees  for  such 
services  were  collected  and  remitted  from 
time  to  time,  with  a  record  of  the  entries 
made,  to  the  treasurer  of  the  plaintiff  at 
Marquette,  Michigan,  and  report  of  the 
same  was  sent  by  defendant  to  plaintiff's 
auditor.  Gilbert  chose  to  accept  a  fixed 
and  certain  salary  of  $175  per  month  for 
his  services,  and  thereafter  all  fees  col- 
lected were  to  be  remitted  to  the  plaintiff's 
treasurer,  these  remittances  to  be  made, 
from  time  to  time,  in  the  name  of  Garret 
Gilbert,  per  Edmund  Wilson,  to  which  the 
defendant  agreed  under  the  circumstances 
hereinafter  set  forth. 

Up  to  and  including  November,  1914, 
monthly  statements,  purporting  to  show  all 
entries  made  and  fees  collected  therefor, 
were  sent  to  the  plaintiff's  auditor  at  Mar- 
quette, Michigan,  and  remittances  for  each 
of  such  monthly  statements  were  sent  to 
the  plaintiff's  treasurer  at  Marquette.  The 
necessary  blanks  for  the  conduct  of  such 
business  were  purchased  by  the  defendant 
from  the  collector  of  customs  of  the  district, 


and  the  cost  deducted  from  remittances  to 
plaintiff's  treasurer  and  the  reports  to 
plaintiff's  auditor  show  the  number  of 
blanks  and  the  cost  of  each,  excepting  in 
two  instances,  where  there  was  a  shortage 
of  blanks  in  the  collector's  office  and  the 
defendant  procured  two  orders  for  blanks, 
amounting  to  $18,  from  a  local  printing 
company,  no  charge  being  made  to  the 
plaintiff,  and  no  deduction  being  made  from 
the  fees  collected.  Later,  and  during  the 
year  1914,  blanks  were  furnished  on  requi- 
sitions from  the  defendant. 

At  the  time  the  local  freight  agent,  Mr. 
Gilbert,  was  appointed,  Mr.  Fitch,  who  was 
then  president  of  the  plaintiff  company, 
and  Mr.  Gilbert,  went  to  the  freight  office 
where  defendant  was  employed,  and  defend- 
ant was  advised  by  Mr.  Fitch  that  all  the 
customs  brokerage  work  formerly  done  by 
Frank  E.  Ketchum  would,  in  the  future,  be 
the"  work  of  the  defendant,  and,  because 
Garret  Gilbert  was  getting  a  fixed  salary 
for  his  work,  the  fees  for  such  customs 
brokerage  work  would  be  remitted  to  the 
railway  company.  These  remittances  were 
to  be  made  bv  the  defendant  in  the  name 
of  Garret  Gilbert,  the  local  freight  agent, 
and  were  to  be  remitted  as  received,  and 
defendant  promised  to  remit  such  fees  as 
were  earned  by  him  as  customs  broker,  and 
this  agreement  has  never  been  changed. 

The  defendant  Wilson  was  appointed 
chief  clerk  and  cashier  of  the  plaintiff 
company  on  January  6,  1907,  at  a  salary 
of  $90  per  month.  In  February,  1907,  he 
was  relieved  of  the  position  of  cashier, 
C.  E.  Barney  being  appointed  to  that  posi- 
tion, and  the  defendant  continued  to  act  as 
chief  clerk,  at  $90  per  month.  A  short 
time  later  the  defendant  applied  to  Mr. 
Gilbert  for  an  increase  in  salary,  because 
the  duties  of  Mr.  Gilbert  as  yardmaster 
took  so  much  of  his  time  away  from  the 
office  that  it  necessitated  much  additional 
work  for  the  defendant,  and  Mr.  Gilbert, 
the  local  freight  agent,  recommended  to 
Mr.  Fitch,  who  was  then  president  of  the 
plaintiff,  that  defendant's  salary  be  in- 
creased to  $100  per  month,  owing  to  the 
fact  that,  together  with  his  ordinary  and 
usual  duties,  he  was  required  to  work 
longer  hours  than  if  he  were  not  compelled 
to  do  this  work,  and  defendant's  salary  was 
raised  to  $100  per  month,  and  continued 
at  this  figure  for  some  years,  being  subse- 
quently raised  so  that,  at  the  time  he 
ceased  to  be  an  employee  of  the  plaintiff, 
his  salary  was  $105  per  month. 

The  government  did  not  exact  a  fee  for 
licensing  brokers,  and  there  was  no  fee  or 
other  charge  under  the  act  of  Congress  of 
August  27,  1894,  chap.  349,  §23  (28  Stat 
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tt  L.  509,  552),  and  defendant  was  first 
ippointed  customs  broker  on  February  12, 
1907,  because  of  the  illness  of  the  local 
freight  agent,  and  defendant  had  been,  for 
tome  little  time,  making  entries  and  sign- 
ing the  name  of  Colonel  Ketchum  to  the 
same,  and  the  customs  officials  at  said  port 
refused  to  longer  accept  entries  of  this 
character.  After  the  Act  of  Congress  of 
June  10,  1910,  chap.  283,  36  Stat,  at  L. 
464,  Comp.  Stat.  1916,  §§  5550-5554,  pro- 
Tiding  for  licensing  of  customs  brokers,  de- 
fendant was,  on  August  10,  1910,  licensed 
by  the  United  States  government  as  cus- 
toms broker,  and  continued  said  work. 
Under  this  act  no  fee  was  exacted  by  the 
government  for  customs  brokers.  The  Act 
of  Congress  of  October  22,  1914,  chap.  331, 
f  3  (38  Stat,  at  L.  751),  provides  that  on 
and  after -November  1,  1914,  customs  brok- 
ers shall  pay  an  annual  tax  of  $10.  This* 
tax,  amounting  to  $6.70  from  November  1, 
1914,  to  July  1,  1915,  was  paid  by  the  de- 
fendant, and  charged  to  the  plaintiff  by 
deducting  the  amount  from  his  statement 
of  fees  collected  for  November,  1914. 

The  total  amount  of  the  shortage,  up  to 
the  time  the  defendant  ceased  to  be  in  the 
employ    of    plaintiff,    was    $560.60,    which 
sum  is  made  up  of  the  fees  collected  as  cus- 
toms broker  by  defendant  from  and  after 
December  1,  1914,  and  the  amount  the  de- 
fendant, from  time  to  time,  kept  out  of  his 
remittances  prior  thereto,  when  he  was  re- 
porting   smaller    amounts    than    actually 
collected.     Up  to  and  including  June,  1913, 
defendant  remitted  the  actual  amounts  re- 
ceived from  such  fees.     Defendant  was  in 
the  employ  of  the  plaintiff  as  clerk  at  the 
transfer    station    and    freight   office    about 
twenty-one    years,    resigning    his    position 
about  the  middle  of  January,  1915.    At  the 
time  he  left  the  company's  service  it  re- 
fused to  pay  him  his  last  month's  salary, 
amounting   to  $105.     There  has  been   col- 
lected  and  paid   over  to  the  plaintiff,   in 
brokerage    fees    earned    by    the    defendant 
from  March  1,  1907,  to  the  time  defendant 
resigned   his   position   as   chief   clerk,   the 
sum  of  $8,984.50.     This  action  was  begun 
to  recover  the  amount  which  defendant  had 
retained,  and  the  counterclaim  was  for  the 
amount  of  fees  which  had  been  remitted  to 
the  plaintiff. 

Tt  is  the  claim  of  the  plaintiff  that,  by 
reason  of  this  arrangement,  it  was  entitled 
to  retain  and  have  the  fees  earned  by  the 
defendant.  On  the  other  hand,  it  is  the 
claim  of  the  defendant  that,  as  he  was  the 
customs  broker,  he  was  entitled  to  the  fees 
which  he  had  earned,  and  is  entitled  to 
recover  from  the  plaintiff  the  sum  of 
$8,984.50,  together  with  his  month's  salary, 


amounting  to  $105,   and   interest  on  the 
same. 

The  trial  court  directed  a  verdict  in 
favor  of  the  plaintiff  for  $457.92,  which 
sum  was  determined  by  deducting  from  the 
fees  retained  by  defendant,  $560.60,  his  sal- 
ary of  $105,  and  blanks  paid  for  by  him  of 
$18,  amounting  to  $123,  which  sum  being 
deducted,  left  the  amount  of  $437.60,  to 
which  was  added  interest,  $20.32. 

The  trial  court  in  its  charge  directing  a 
verdict,  among  other  things,  used  the  fol- 
lowing language: 

"From  the  statement  of  facts,  it  is  evi- 
dent that  the  plaintiff  is  entitled  to  a  ver- 
dict unless  the  contract  by  which  the  de- 
fendant agreed  to  pay  the  plaintiff  the 
fees  earned  by  him  as  a  customs  house 
broker  is  invalid  and  unenforceable.  De- 
fendant's first  contention  is  that  a  customs 
house  broker  is  an  officer  of  the  United 
States,  and  the  contract,  being  for  the  as- 
signment of  official  fees,  is  void  as  against 
public  policy.  There  is  no  merit  in  this 
contention.  A  customs  house  broker  is  not 
an  officer  of  the  United  States.  He  is  not 
appointed  by  the  President,  a  court  of  law, 
nor  the  head  of  a  department,  i.  e.,  a  mem- 
ber of  the  cabinet.  (Citing  the  Constitu- 
tion of  the  United  States  and  authorities.) 
He  is  neither  elected  nor  appointed.  He 
exercises  his  rights  by  virtue  of  a  license, 
which  is  not  an  investiture  of  governmental 
functions,  but  the  granting  of  a  privilege. 

"The  act  under  which  he  is  licensed 
negatives  any  idea  of  official  character: 
(a)  By  providing  that  any  citizen  of  good 
moral  character  is  entitled  to  a  license. 
Officers  are  not  so  self -constituted,  (b)  By 
providing  for  the  licensing  of  copartner- 
ships and  corporations  as  such.  A  corpor- 
ate public  officer  would  be  an  innovation. 

"He  is  invested  with  no  part  of  the  sov- 
ereign functions  of  the  government.  He  is 
the  agent  of  the  importer,  and  deals  with 
the  government  in  that  capacity.  More- 
over, his  duties  are  not  analogous  to  those 
of  an  executor  or  administrator.  . 
He  may  act  for  whom  and  so  far  as  he 
pleases.  The  license  merely  gives  him  the 
privilege  of  entering  the  goods  for  those 
who  choose  to  employ  him  and  for  whom  he 
chooses  to  perform  such  service. 

"Defendant  also  contends  that  the  con- 
tract was  without  consideration,  there 
being  no  new  consideration  in  the  way  of 
an  increase  of  salary  or  position  moving  to 
defendant.  It  could  hardly  be  contended 
that  an  increase  of  duties  without  a  corre- 
sponding increase  of  salary  would  rendeT 
the  extra  work  imposed  without  considera- 
tion, and  give  a  right  of  action  for  over- 
time.   If  so,  employers  would  be  unable  to 
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change  work  or  add  duties  to  employees 
without  being  liable  for  additional  com- 
pensation. The  continuation  of  the  em- 
ployment is  a  sufficient  consideration  for 
all  duties  imposed  upon  an  employee,  in  the 
absence  of  agreement  or  custom  allowing 
overtime,  and  is  certainly  sufficient  consid- 
eration when  an  express  agreement  is  made 
to  that  effect.  In  any  event,  the  relief  from 
the  duties  of  cashier  would  be  a  valid  and 
sufficient  consideration  for  the  contract  at 
bar. 

"Defendant  also  contends  that  the  con- 
tract was  ultra  vires  the  plaintiff,  (a)  be- 
cause the  plaintiff  would  not  be  licensed  as 
a  customs  broker,  and  (b)  because  the  con- 
tract was  not  within  the  powers  of  a 
railroad  corporation.  .  .  .  The  contract 
at  bar  contains  no  engagements  on  the  part 
of  the  plaintiff  to  do  any  act  for  the  legal 
performance  of  which  a  license  is  required, 
nor  does  plaintiff  assume  any  of  the  duties 
of  a  customs  house  broker.  It  is  a  personal 
contract  between  the  plaintiff  and  defend- 
ant, with  reference  only  to  the  fees  arising 
from  such  employment.     .    .     . 

"The  character  of  the  employment  of  a 
customs  house  broker  is  private,  as  distin- 
guished from  public.  His  intervention  is 
not  necessary  in  the  importation  of  goods. 
The  importer  may  make  his  own  entry,  or 
may  employ  any  broker  who  has  a  license. 
The  broker  is  paid  by  the  importer,  and  is, 
as  a  matter  of  fact,  his  agent  for  the  single 
transaction  or  entry.  He  performs  no  du- 
ties on  behalf  of  the  public,  and  the  public 
is  not  concerned  about  his  fees.  There  are 
no  considerations  of  public  policy  interven- 
ing which  would  affect  the  disposition  of 
his  earnings.  His  services  stand  upon  no 
other  basis  than  any  other  private  employ- 
ment. 

"While  exception  is  made  in  the  salaries 
of  public  officers  and  certain  fiduciary  offi- 
cers, it  is  settled  that  an  assignment  of 
wages  or  earnings  to  be  earned  in  the 
future,  when  coupled  with  an  interest  by 
virtue  of  a  subsisting  contract  of  employ- 
ment, is  valid.  Rodijkeit  v.  Andrews,  74 
Ohio  St.  104,  5  L.R.A.(N.S.)  565,  77  N.  E. 
747,  6  Ann.  Cas.  761.  If  the  contract  be- 
tween the  plaintiff  and  defendant  be  con- 
sidered an  assignment,  it  would  appear  to 
be  valid  under  the  above  decision,  as  it 
does  not  come  within  the  excepted  class. 

"But,  in  my  judgment,  the  transaction 
more  properly  falls  within  the  general  rule 
that  all  the  time  and  labor  of  the  employee 
belong  to  the  employer  during  the  hours  of 
service,  and  the  master  is  entitled  to  the 
earnings  of  the  servant  earned  outside  his 
employment  during  such  hours.  While 
there  are  numerous  exceptions  to  this  rule, 


it  is  recognized  that  an  express  contract  te 
that  effect  is  valid  and  enforceable.  21 
Gyc.  1020;  Barber  v.  National  Carbon  Co. 
5  L.R.A.(N.S.)  1154,  64  C.  C.  A.  40,  12* 
Fed.  370.  A  corporation  has,  within  the 
express  or  implied  powers  of  its  charter, 
the  same  authority  to  contract  as  a  natural 
person.  It  has  the  right  to  employ  ser- 
vants and  to  contract  with  them  as  to  their 
duties  and  compensation.  In  the  case  at 
bar,  then,  under  the  authorities  above 
stated,  the  contract  at  issue  is  valid,  and 
the  plaintiff  is  entitled  to  recover  the  with- 
held brokerage  fees  unless  such  a  contract 
is  ultra  vires,  express  and  implied,  of  a 
railroad  corporation.     .     .     . 

"The  rule  as  now  stated,  upon  the  doc- 
trine of  ultra  vires,  is  as  follows:  'The  im- 
plied powers  of  a  corporation  are  not  lim- 
ited to  such  as  are  indispensably,  necessary 
to  carry  into  effect  those  expressly  granted, 
but  comprise  all  that  are  necessary,  in  the 
sense  of  being  appropriate,  convenient,  and 
suitable,  for  such  purposes,  including  the 
right  of  a  reasonable  choice  of  means  to  be 
employed.'  10  Cyc.  1097.  'Whatever  may 
fairly  be  regarded  as  incidental  to,  and 
consequential  upon,  those  things  which  are 
authorized  by  the  charter  of  a  corporation, 
will  not  be  held  by  judicial  construction  te 
be  ultra  vires,  unless  expressly  prohibited.' 
10  Cyc.  1098;  Jacksonville,  M.  P.  R.  &  Nav. 
Co.  v.  Hooper,  160  U.  S.  514,  40  L.  ed.  515, 
16  Sup.  Ct.  Rep.  379." 

"Thus,  while  the  railroad  company  would 
not  be  entitled  to  engage  in  the  independent 
operation  of  a  hotel  or  the  maintenance  of 
a  warehouse  for  the  storage  of  goods,  it 
may  provide  hotels  and  eating  houses  and 
elevators,  when  they  are  reasonably  con- 
nected with  the  comfort  of  passengers  and 
employees,  or  the  convenience  of  shippers 
over  the  company's  lines.  2  L.R.A.(N.S.) 
887,  note;  Louisville  Property  Co.  v.  Com. 
146  Ky.  827,  38  L.R.A.(N.S.)  830,  143 
S.  W.  412. 

"The  rule  prevailing  in  Michigan  is 
stated  in  Ely  v.  Oakland  Circuit  Judge> 
162  Mich.  466-471,  125  N.  W.  377:  'The 
doctrine  of  ultra  vires  cannot  be  applied  to 
contracts  not  prohibited,  either  expressly 
or  by  necessary  implication,  in  the  statute.' 
In  Timm  v.  Grand  Rapids  Brewing  Co.  160 
Mich.  371,  27  L.R. A.  ( N.S. )  186,  125  N.  W. 
357,  it  was  held  that  a  brewing  company 
may  further  its  business  by  giving  a  bond 
to  secure  sureties  on  a  liquor  dealer's  bond 
of  one  of  its  customers,  and  the  contract 
is  not  ultra  vires,  nor  outside  the  scope  of 
its  business.  The  court  there  said:  Under 
the  well-settled  rule,  the  defendant  had  im- 
plied power  to  do  those  things  necessary 
and  helpful  to  the  conduct  of  its  author- 
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bed    business.'     See    Hardin    v.    Sei,    57 
L.R.A.(N.S.)  898,  note. 

"There  is  nothing  immoral,  criminal,  nor 
malum  prohibitum  in  the  contract  in  ques- 
tion.    The  plaintiff  abnegates  none  of   its 
publie  duties,  and,  as  the  contract  affects 
only  the  parties  to  it,  no  considerations  of 
public  policy  enter  into  the  agreement.    It 
n  not   expressly   prohibited    by   plaintiff's 
charter,  nor  can  there  be  said  to  be  an  im- 
plied    prohibition,     unless     the     contract 
amounts    to    such    a    departure    from    the 
statutory  business  of  the  plaintiff  as  to  be 
a  perversion  of  its  legal  functions.     It  is 
undoubtedly  the  law   that   if  the   employ* 
ment  of  a  customs  broker  were  so  entirely 
unconnected  with  the  business  of  the  plain- 
tiff as  to  amount  to  an  entirely  independent 
undertaking,  apart  from  the  purpose  of  the 
corporation,   the   plaintiff   could   not  enter 
into  such  a  contract. 

"The  agreed  statement  of  facts  recited: 
'(IV)  It  has  been -the  custom  of  the  com- 
pany to  a  very  large  extent,  to  facilitate 
such  shipments  (over  its  own  line  or  over 
the  Soo  line,  with  which  it  maintains  a 
joint  freight  office  at  S'ault  Ste.  Marie),  to 
have  its  local  freight  agent,  or  chief  clerk 
in  the  local  freight  office,  act  as  customs 
broker.' 

'The  business  of  plaintiff  under  its  char- 
ter is  the  carrying  of  passengers  and  the 
transportation  of  merchandise.  In  further- 
ance of  such  business  it  has  the  right  to 
maintain  with  the  Soo  line  a  joint  freight 
office,  under  such  arrangements  as  may  be 
agreed  upon.  The  primary  effect  of  defend- 
ant's employment  was  to  continue  his  ser- 
vice as  chief  clerk.  So  much  of  the  con- 
tract was  entirely  within  the  authority  of 
the  plaintiff.  In  addition  to  this,  defend- 
ant's employment  as  a  customs  broker,  so 
far  as  it  pertained  to  goods  shipped  over 
plaintiff's  road,  operated  for  the  conveni- 
ence of  its  shippers  and  the  facilitation  of 
its  freight  service,  was  thus  directly  con- 
nected with  the  express  business  of  the 
plaintiff  to  transport  goods,  and  was  within 
its  implied  powers  to  help  its  authorized 
business.     . 

"But,  aside  from  the  proposition  of 
whether  the  contract  was  ultra  vires,  no 
matters  of  public  policy  being  involved,  it 
is  the  rule  that,  where  a  contract  has  been 
performed  on  one  side,  the  other  party  is 
estopped  from  setting  up  the  defense  of 
ultra  vires.  The  rule  operates  not  only  as 
against  the  corporation,  but  also  in  favor 
of  the  corporation  as  against  the  other 
party.  10  Cyc.  1160.  'Parties  may  also  be 
estopped,  in  some  cases,  from  disputing  the 
validity  of  a  corporate  contract  when  it 
has  been  fully  performed  on  one  side,  and 


when  nothing  short  of  enforcement  will  do 
justice,'  to  quote  the  language  of  Comstock, 
C.  J.,  in  Parish  v.  Wheeler,  22  N.  Y.  494, 
508.  The  executed  dealings  of  corpora- 
tions must  be  allowed  to  stand  for  and 
against  both  the  parties,  when  the  plainest 
rules  of  good  faith  so  require.'  Day  v. 
Spiral  Springs  Buggy  Co.  57  Mich.  151,  58 
Am.  St.  Rep.  352,  23  N.  W.  628.  The  plea 
of  ultra  vires  should  not,  as  a  general  rule, 
prevail,  whether  interposed  for  or  against 
a  corporation,  when  it  would  not  advance 
justice,  but,  on  the  contrary,  would  .accom- 
plish a  legal  wrong.'  Timm  v.  Grand 
Rapids  Brewing  Co.  160  Mich.  371-374,  27 
L.R.A.(N.S.)  186,  125  N.  W.  357.  See  also 
cases  cited  in  plaintiff's  brief,  and  Black- 
wood v.  Lansing  Chamber  of  Commerce,  178 
Mich.  321-324,  144  N.  W.  823." 

"The  contract  at  bar  was  fully  under- 
stood by  the  parties.  It  was  performed  in 
all  respects  for  six  years.  Defendant  has 
received  certain  raises  in  salary  and  relief 
from  other  duties,  on  account  of  his  work 
under  the  contract.  He  performed  his 
work  thereunder  on  the  time  which  be- 
longed to  the  plaintiff,  and  which  the  plain- 
tiff paid  him  for.  That  he  fully  recognized 
his  obligation  to  turn  over  the  brokerage 
fees  to  the  plaintiff  is  shown  by  the  sur- 
reptitious manner  in  which  he  retained 
them.  The  contract  has  been  fully  per- 
formed by  the  plaintiff.  All  obligations 
have  been  fulfilled  except  those  of  the  de- 
fendant. Justice  would  not  be  served  by 
permitting  defendant  to  retain  all  the 
benefits  of  a  performance  of  the  contract 
by  the  plaintiff  and  all  the  benefits  of  a 
breach  of  it  by  himself.  He  is  estopped 
from  now  claiming  the  contract  to  be  ultra 
vires." 

Judgment  having  been  entered  upon  the 
verdict,  the  defendant  entered  a  motion  for 
a  new  trial  based  upon  the  following  rea- 
sons: (1)  The  court  erred  in  holding  that 
plaintiff  was  entitled  to  recover  from  de- 
fendant the  fees  which  he  had  earned  as  a 
customs  broker.  (2)  The  court  erred  in 
holding  that  it  was  not  ultra  vires  for 
plaintiff  to  hire  a  man  and  require  him  to 
do  the  customs  brokerage  business.  (3) 
The  court  erred  in  holding  that  there  was 
a  consideration  for  the  claimed  contract 
requiring  defendant  to  turn  over  his  cus- 
toms brokerage  fees.  (4)  The  court  erred 
in  rendering  judgment  for  plaintiff  when 
the  testimony  shows  that  the  Minneapolis, 
St.  Paul,  &  Sault  S'te.  Marie  Railway  Com- 
pany was  equally  interested  with  plaintiff, 
and  was  not  a  party. 

The  trial  court  filed  its  reasons  for  de- 
nying said  motion,  and,  in  disposing  of  the 
fourth  reason,  the  following  was  said: 
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"The  court  did  not  err  in  rendering 
judgment  for  the  plaintiff,  as  claimed  in 
the  fourth  ground  of  the  motion  to  set 
aside  judgment,  because  it  appears  from 
the  statement  of  facts  that  the  contract 
made  with  the  defendant  for  the  account- 
ing for  his  brokerage  fees  was  made  by  the 
plaintiff,  and  all  of  the  dealings  of  the  de- 
fendant relative  to  such  brokerage  fees 
were  had  with  the  plaintiff." 

"The  arrangement  made  between  the 
plaintiff  and  the  Minneapolis,  St.  Paul,  & 
Sault  Ste.  Marie  Railway  Company  are  of 
no  consequence  in  determining  the  liability 
of  the  defendant  to  the  plaintiff  for  such 
fees.  The  question  of  the  interest  of  the 
M.,  St.  P.  &  S.  S.  M.  R.  Co.  in  this  suit 
was  first  presented  in  the  present  motion. 
Aside  from  the  question  of  its  not  being 
of  any  consequence  in  this  cause,  it  appears 
to  the  court  that  the  nonjoinder  should 
have  been  raised  in  a  different  way." 

Defendant  duly  excepted  to  the  denial  of 
the  motion,  and  has  brought  the  case  here 
upon  writ  of  error,  and  error  is  assigned 
upon  the  several  rulings  discussed. 

In  this  court  it  is  not  claimed  bv  defend- 
ant  that  he  was  a  public  officer,  but  it  is 
his  contention  that  there  was  no  contract 
entered  into  between  himself  and  the  plain- 
tiff, which  would  constitute  a  legal  assign- 
ment of  his  fees;  and  that,  if  there  was  a 
contract  entered  into,  it  was  ultra  vires, 
because  a  railroad  company  cannot  enter 
into  a  customs  brokerage  business. 

In  passing  the  question  of  a  public  offi- 
cer, it  may  be  said  that,  upon  its  facts,  the 
instant  case  is  readily  distinguished  from 
the  case  of  Bailey  v.  Sibley  Quarry  Co.  166 
Mich.  321,  129  N.  W.  17,  where  the  salary 
of  a  postmaster  was  involved. 

We  are  of  the  opinion  that  the  cases 
cited  by  defendant  relating  to  the  contract, 
and  the  rule  governing  assignment  of  his 
fees  or  earnings,  do  not  apply  to  the  facta 
here  shown.  It  is  rather  a  case  where  an 
agreement  was  made  as  to  the  manner  in 
which  fees  earned  by  defendant  should  be 
disposed  of,  and  therefore  not  void  aB 
against  public  policy.  McGregor  v.  Mc- 
Gregor, 130  Mich.  506,  97  Am.  St.  Rep. 
492,  90  N.  W.  284,  and  cases  there  cited. 
If  the  rule  there  stated  could  apply  to  a 
public  officer,  much  more  is  it  applicable 
here. 

We  agree  with  the  learned  circuit  judge 
that  the  transaction  in  the  instant  case 
"more  properly  falls  within  the  general 
rule  that  all  the  time  and  labor  of  the  em- 
ployee belong  to  the  employer  during  the 
hours  of  service,"  especially  where,  as  in 
the  instant  case,  "the  defendant  promised 
to  remit  such  fees  as  were  earned  by  him 


as  customs  broker,  and  this  agreement  has 
never  been  changed."  In  our  opinion,  there 
is  no  question  of  public  policy  here  in- 
volved. We  have  examined  Deaton  v.  Law- 
son,  40  Wash.  486,  2  L.R.A.(NJS.)  392,  111 
Am.  St.  Rep.  922,  82  Pac.  879,  and  State  v. 
Norton,  67  Iowa,  641,  25  N.  W.  842,  and 
kindred  cases  cited  by  defendant,  but  do 
not  think  them  pertinent  here. 

It  is  manifest  that  the  contract  in  ques- 
tion contained  no  engagement  on  the  part 
of  the  plaintiff  to  do  anything  for  which  a 
license  was  required.  It  assumed  none  of 
the  duties  of  a  customs  broker.  The  con- 
tract was  between  the  plaintiff  and  the  de- 
fendant, with  reference  to  the  disposition 
of  the  fees  arising  from  such  employment 

If  it  were  to  be  held  that  the  contract 
amounted  to  an  assignment,  it  was  valid. 
"An  assignment  of  wages  to  be  earned  in 
the  future,  under  an  existing  contract,  is 
valid."  Rodijkeit  v.  Andrews,  74  Ohio  St. 
104,  5  L.R.A.(N.S.)  564,  77  N.  E.  747,  6 
Ann.  Cas.  761,  and  cases  cited,  including 
Michigan  cases. 

Upon  the  subject  of  ultra  vires,  we  do 
not  deem  it  necessary  to  add  to  what  was 
said  by  the  learned  circuit  judge  in  his 
charge,  except  to  note  the  fact  that  the  de- 
fense of  ultra  vires  was  not  pleaded  in  the 
instant  case.  See  collection  of  Michigan 
authorities  upon  the  subject,  as  well  as 
upon  the  general  doctrine  applicable  to  like 
situations,  in  Blackwood  v.  Lansing  Cham- 
ber of  Commerce,  178  Mich.  321,  144  N.  W. 
823. 

An  examination  of  the  authorities  cited 
and  of  the  charge  of  the  court  satisfies  us 
that  there  is  no  error  in  the  record,  and  the 
judgment  below  is  affirmed,  with  costs  to 
appellee. 


OKLAHOMA    CRIMINAL    COURT    OF 

APPEALS. 

STATE  OF  OKLAHOMA,  Plff.  in  Err., 

v. 

ROBERT  LEE  PAYNE. 
(—  Okla.  Crim.  Rep.  — ,  172  Pac.  1096.) 

Obscenity  —  what  Is. 

Under  §  2403,  Rev.  Laws  1910,  making  it 
a  misdemeanor  to  "utter  or  speak  any  ob- 
scene ...  or  lascivious  language  or 
word  in  any  public  place,  or  in  the  presence 

Headnote  by  Matson,  J. 


Note.  —  As  to  necessity  of  use  of  words 
per  se  obscene,  to  constitute  offense  under 
statute  relating  to  obscenity,  see  annotation 
following  this  case,  post,  771. 
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of  females,  or  in  the  pretence  of  children 
under  ten  years  of  age,  the  language  used 
need  not  necessarily  consist  of  words  ob- 
scene or  lascivious  per  se,  but  where  the 
information  sets  out  the  language,  although 
it  may  be  composed  of  words  which  are  not 
in  themselves  either  obscene  or  lascivious, 
yet  if  the  sense  and  meaning  of  the  words 
employed  is  either  obscene  or  lascivious,  the 
information  is  sufficient  to  state  the  offense, 
where  all  other  allegations  necessary  to  com- 
plete said  offense  are  contained  therein. 
For  other  cases,  see  Obscenity,  in  Dig.  l-5t 

(May  25,  1918.) 

ERROR  to  the  County  Court  for  King- 
fisher County  to  review  an  order  sus- 
taining a  demurrer  to  and  quashing  an 
information  charging  defendant  with  the 
use  of  certain  obscene  and  lascivious  lan- 
guage.   Reversed. 

The  facts  are  stated  in  the  opinion. 

MessrB.  Charles  West,  Attorney  General, 
€.  J.  Davenport,  Assistant  Attorney  Gen- 
eral, and  W.  B.  Blair,  for  the  State. 

Matson,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  case  in  which  the  county  attor- 
ney of  Kingfisher  county  filed  an  informa- 
tion against  the  defendant  in  error  and 
defendant  below,  Robert  Lee  Payne,  charg- 
ing the  said  defendant  with  the  use  of 
certain  obscene  and  lascivious  language.  A 
warrant  was  issued  on  the  information,  and 
defendant  brought  into  court.  The  defend- 
ant demurred  to  the  information,  and  the 
demurrer  was  by  the  court  sustained.  The 
court  also  made  an  order  quashing  the  in- 
formation, discharging  the  defendant,  and 
discharging  the  sureties  on  his  appearance 
bond.  The  information  filed  in  said  cause 
was  as  follows: 

In  the  County  Court  within  and  for  King- 
fisher County,  State  of  Oklahoma. 

State  of  Oklahoma,  Plaintiff,  v.  Robert  Lee 
Payne,  Defendant.    Information. 

Comes  now  W.  B.  Blair,  county  attorney 
within  and  for  Kingfisher  county,  and  in 
the  name  and  by  the  authority  of  the  state 
of  Oklahoma,  makes  information  that  the 
said  defendant,  Robert  Lee  Payne,  in  the 
county  of  Kingfisher  and  state  of  Okla- 
homa, on  or  about  the  13th  day  of  Sep- 
tember, 1914,  did  then  and  there  wilfully 
and  unlawfully  utter  and  speak  certain  ob- 
scene and  lascivious  language,  to  wit,  "Will 
Jim  Murphy  make  an  affidavit  that  he 
didn't  go  out  and  catch  a  sexual  disease  and 
give  it  to  his  wife,"  in  a  public  place,  to 
wit,  at  the  open-air  meeting  ground  of  the 
Baptist  church  in  the  town  of  Hennessey, 


Kingfisher  county,  state  of  Oklahoma,  and 
in  the  presence  of  a  number  of  women, 
among  whom  being  one  Flora  Cullum,  con- 
trary to  the  form  of  the  statute  in  such 
cases  made  and  provided  and  against  the 
peace  and  dignity  of  the  state. 

W.  B.  Blair,  County  Attorney. 
County  of  Kingfisher,  State  of  Oklahoma-— 

Comes  now  R.  Reynolds,  who  under  oath 
deposes  and  says  that  he  has  read  the  above 
and  foregoing  information  and  knows  the 
contents  thereof  and  that  the  matters  and 
things  therein  contained  are  true. 

R.  Reynolds. 

Subscribed  and  sworn  to  before  me  this 
18th  day  of  September,  1914. 

[Seal.]     W.  R.  Blackburn,  Notary  Public 

My  commission  expires  Sept.  29,  1914. 

The  demurrer  filed  by  the  defendant  be- 
low (omitting  the  caption)  was  as  follows: 

Conies  now  the  above-named  defendant 
by  his  attorneys,  P.  S.  Nagle  and  Lee  M. 
Gray,  and  demurs  to  the  information  filed 
herein  and  assigns  the  following  as  grounds 
of  demurrer,  to  wit:  (1)  That  the  allega- 
tions contained  in  the  information  do  not 
charge  a  public  offense  under  the  laws  of 
the  state  of  Oklahoma. 

P.  S.  Nagle, 
Lee  M.  Gray, 
Attorneys  for  Defendant. 

The  journal  entry  showing  the  judgment 
of  the  court  on  the  hearing  of  the  demurrer 
is  as  follows: 

In  the  County  Court  within  and  for  King- 
fisher County,  State  of  Oklahoma. 

The  State  of  Oklahoma,  Plaintiff,  v.  Robert 
Lee  Payne,  Defendant. 

And  now  on  this  16th  day  of  November, 
A*  D.  1914,  the  same  being  one  of  the  regu- 
lar judicial  days  of  a  regular  term  of  this 
court,  the  above  matter  comes  regularly  on 
for  hearing  in  open  court,  the  plaintiff,  the 
state  of  Oklahoma,  appearing  by  the  county 
attorney,  W.  B.  Blair,  and  the  defendant, 
Robert  Lee  Payne,  appearing  in  his  own 
proper  person  and  by  his  attorneys,  Lee  M. 
Gray  and  P.  S.  Nagle.  Thereupon  the  de- 
fendant, Robert  Lee  Payne,  asks  and  is 
granted  leave  to  withdraw  his  plea  of  not 
guilty  and  file  a  demurrer  to  the  informa- 
tion on  file  herein.  Thereupon  the  said  de- 
fendant Robert  Lee  Payne,  files  a  demurrer 
to  the  information  on  file  herein.  There- 
upon argument  is  had  on  the  said  demurrer 
by  the  defendant  Robert  Lee  Payne,  and  on 
behalf  of  the  state  of  Oklahoma,  and  there- 
after, the  court  being  fully  advised  in  the 
premises  sustains  the  said  demurrer  and 
quashes  and  sets  aside  the  information  on 
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file  herein,  and  it  is  so  ordered,  to  which 
ruling  and  order  of  the  court  the  plaintiff, 
the  state  of  Oklahoma,  duly  excepted  at 
the  time  and  exception  allowed.  There- 
upon the  said  plaintiff,  the  state  of  Okla- 
homa, elects  to  stand  on  the  information 
on  file.  Thereupon  the  court  discharges 
the  defendant  and  releases  his  bondsmen, 
to  all  of  which  the  state  of  Oklahoma  ob- 
jects and  excepts  and  the  exception  allowed. 
Thereupon  the  state  of  Oklahoma  asks  and 
for  good  cause  shown  is  granted  twenty 
days  within  which  to  make  and  serve  a 
case  made  herein;  the  defendant,  Robert 
Lee  Payne,  is  given  five  days  thereafter 
within  which  to  suggest  amendments 
thereto  and  said  case  made  to  be  settled, 
certified  and  signed  upon  five  days  notice 
by  either  party.  R.  F.  Shutler,  Judge  of 
the  County  Court  within  and  for  King- 
fisher County,  State  of  Oklahoma. 

There  are  but  two  assignments  of  error 
relied  upon  by  plaintiff  in  error,  namely: 

"First.  That  the  trial  court  erred  in  sus- 
taining the  demurrer  of  the  defendant  be- 
low to  the  information  of  the  state. 

"Second.  That  the  trial  court  erred  in 
quashing  the  information  of  the  state  and 
discharging  the  defendant  and  in  releasing 
his  bondsmen  on  his  appearance  bond." 

This  prosecution  is  carried  on  under 
§  2403,  Revised  Laws  1910,  which  is  as 
follows :  "If  any  person  shall  utter  or  speak 
any  obscene,  profane  or  lascivious  language 
or  word  in  any  public  place,  or  in  the  pres- 
ence of  females,  or  in  the  presence  of  chil- 
dren under  ten  years  of  age,  he  shall  be 
liable  to  a  fine  of  not  more  than  one  hun- 
dred dollars,  or  imprisonment  for  not  more 
than  thirty  days,  or  both." 

Section  5746,  Revised  Laws,  provides: 
'  "The  indictment  or  information  is  suffi- 
cient  if  it   can  be  understood  therefrom: 
•     .     . 

"Sixth.  That  the  act  or  omission  charged 
as  the  offense  is  clearly  and  distinctly  set 
forth  in  ordinary  and  concise  language, 
without  repetition,  and  in  such  a  manner 
as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended. 

"Seventh.  That  the  act  or  omission  charged 
aa  the  offense,  is  stated  with  such  a  de- 
gree of  certainty,  as  to  enable  the  court  to 
pronounce  judgment  upon  a  conviction  ac- 
cording to  the  right  of  the  case." 

And  §  5747:  "No  indictment  or  informa- 
tion is  insufficient,  nor  can  the  trial,  judg- 
ment or  other  proceedings  thereon  be 
affected,  by  reason  of  a  defect  or  imperfec- 
tion in  the  matter  of  form  which  does  not 
tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the  merits." 

From  the  two  above  set  forth  sections  of 


our  statutes,  it  will  be  seen  that  the  legis- 
lature intended  a  liberal  construction  should 
be  placed  upon  indictments  and  informa- 
tions. That  the  county  courts,  concurrent 
with  justices  of  the  peace,  have  original 
jurisdiction  in  this  class  of  misdemeanors, 
is  decided  by  this  court  in  Ex  parte  Mc- 
Clure,  6  Okla.  Crim.  Rep.  244,  245,  118  Pac 
591. 

No  brief  has  been  filed  in  behalf  of  the 
defendant  in  error,  and  the  court  is  not  ad- 
vised as  to  the  reasons  urged  in  the  trial 
court  why  the  demurrer  to  the  informa- 
tion should  have  been  sustained.  From  the 
brief  filed  on  behalf  of  the  state,  we  pre- 
sume that  the  lower  court  sustained  the 
demurrer,  for  the  reason  that  the  language 
and  words  used  are  not  obscene  or  lascivi- 
ous per  se,  as  the  question  presented  by  the 
state's  brief  is  whether  or  not,  under  the 
foregoing  statute,  the  test  is  whether  the 
sense  of  the  language  used  is  obscene  or 
lascivious,  or  whether,  in  order  to  constitute 
the  crime,  the  language  or  words  must  of 
themselves  be  obscene  or  lascivious. 

The  trend  of  modern  authority  is  to  the 
effect  that  it  is  not  necessary,  in  order  to 
render  the  matter  obscene  or  lascivious, 
that  words  or  expressions  which  are  in 
themselves  obscene  or  lascivious  should  be 
employed;  but  it  is  sufficient  if  the  idea 
conveyed  be  obscene  or  lascivious.  This  is 
the  rule  laid  down  in  American  and  English 
Encyclopedia  of  Law,  2d  ed.  vol.  21,  p.  761. 
It  is  sustained  by  a  long  list  of  authorities, 
both  from  the  courts  of  the  United  States 
and  of  several  states,  construing  similar 
statutes,  among  which  are  the  following: 
United  States  v.  Hanover  (C.  C.)  17  Fed. 
444;  United  States  v.  Smith  (D.  C.)  45 
Fed.  477;  United  States  v.  Martin  (D.  C.) 
50  Fed.  918;  United  States  v.  Males 
(D.  C.)  51  Fed.  41;  United  States  v. 
Moore  (D.  C.)  129  Fed.  159;  Morris  v. 
State,  6  Ga.  App.  395,  65  S.  E.  58;  United 
States  v.  Davidson  (D.  C.)  244  Fed.  523, 
531,  532. 

Clearly  the  idea  conveyed  by  the  lan- 
guage, "Will  Jim  Murphy  make  an  affidavit 
that  he  didn't  go  out  and  catch  a  sexual 
disease  and  give  it  to  his  wife?"  is  obscene 
and  lascivious;  and  under  the  rule  laid 
down  by  the  above  cited  authorities,  which 
we  think  is  correct  and  should  be  followed 
in  this  state,  in  order  to  obtain  the  object 
for  which  such  statute  was  enacted,  the 
court  erred  in  sustaining  the  demurrer  to 
the  information.  The  information  appears 
to  be  sufficient,  in  other  respects,  to  charge 
a  completed  crime,  under  &  2403,  supra. 

The  cause,  therefore,  is  reversed  and  re- 
manded to  the  county  court  of  Kingfisher 
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county,  with  instructions  to  set  aside  the 
order  sustaining  the  demurrer  to  the  in- 
formation, and  to  overrule  same,  and  to 
set  aside  the  order  discharging  defendant; 
and  it  is  also  directed  that  an  alias  war- 


rant be  issued  for  the  arrest  of  the  defend- 
ant, and  the  cause  be  further  proceeded 
with  in  accordance  with  law. 

Boyle,  P.  J.,  and  Armstrong,  J.,  concur. 


Annotation — Necessity  of  use  of  words  per  se  obscene,  to  constitute 

offense  under  statute  relating  to  obscenity* 


The  present  annotation  supplements 
that  to  Com.  v.  Buckley,  22  L.R.A.(N.S.) 
225. 

As  shown  by  the  cases  set  out  in  the 
early  note,  the  general  test  of  obscenity 
is  whether  the  particular  language  em- 
ployed is  calculated  to  corrupt  morals, 
or  excite  libidinous  thoughts,  and  not 
whether  the  words  are  themselves  im- 
pure and  obscene.  This  rule  is  directly 
supported  by  the  decision  in  State  v. 
Payne,  ante,  768,  to  the  effect  that  the 
language:  "Will  Jim  Murphy  make  an 
affidavit  that  he  didn  't  go  out  and  catch 
a  sexual  disease  and  give  it  to  his 
wife!"  was  obscene  and  lascivious, 
within  the  meaning  of  the  rule.  And  in 
United  States  v.  Klauder  (1917)  240  Fed. 
501,  a  prosecution  under  the  Federal 
statutes  forbidding  the  sending  of  ob- 
scene matter  through  the  mail,  the  court 
said  that  the  offense  condemned  by  the 
statute  was  not  the  use  of  nasty  or  filthy 
words  or  expressions,  but  the  use  of  ob- 
scene and  lewd,  or  lascivious,,  words  and 
phrases,  and,  applying  the  rule,  held 
that  a  newspaper  article,  which  impli- 
edly charged  certain  priests  with  sexual 
impurity  and  amorous  exploits  on  numer- 
ous occasions,  and  which  was  so  worded 
as  to  provoke  libidinous  thoughts  in 
many  readers,  was  within  the  statute, 
although  the  article  did  not  go  into  de- 


tail, or  actually  use  obscene  terms.  So, 
in  United  States  v.  Davidson  (1917)  244 
Fed.  523,  the  court,  in  applying  the  Fed- 
eral statutes  making  obscene  writings  of 
a  filthy  character  unmailable  matter, 
said  that  the  true  test  was  whether  the 
language  used,  when  not  in  itself  ob- 
scene, had  a  tendency  to  deprave  and 
corrupt  the  morals  of  those  whose  minds 
were  open  to  such  influences,  and  into 
whose  hands  it  might  fall,  by  arousing 
obscene,  lewd,  and  lascivious  thoughts 
and  desires,  and,  applying  such  test,  held 
that  an  envelope  addressed:  "Mrs.  W. 
Martin,  Pros.,  Care  Mrs.  Freeborn,  14 
W.  Street,  City/'  was  not  violative  of 
the  statute,  although  both  the  writer 
and  the  addressee,  but  not  other  per- 
sons, knew  that  "Pros."  was  intended 
as  an  abbreviation  for  "prostitute;" 
but  that  an  indictment  for  mailing  the 
inclosed  letter,  which  charged  the  re- 
cipient with  being  the  mother  of  a  bas- 
tard and  a  prostitute,  and  with  having 
a  bunch  of  prostitutes  and  bastards 
about  her  as  her  only  backers  and  asso- 
ciates, and  threatened  to  expose  her  to 
anyone  whose  acquaintance  she  formed, 
was  good  as  against  demurrer,  although 
the  letter  was  intended  merely  as  a 
threat,  and  was  not  written  for  the  pur- 
pose of  arousing  sexual  desires  and 
emotions.  G.  J.  C. 


CALIFORNIA  SUPREME  COURT. 
(In  Banc.) 

EX  PARTE  EBAN  MANA. 

(—  Cal.  — ,  172  Pac.  986.) 

jury  —  authorising   women  —  constitu- 
tionality. 

A  constitutional  provision  that  the  right 
of  trial  by  jury  shall  be  secured  to  all, 
and  remain  inviolate,  does  not  prevent  the 
legislature  from  authorizing  woman  jurors 
where  the  Constitution  also  provides  that 
no  person  shall,  on  account  of  sex,  be  dis- 
qualified from  pursuing  any  lawful  business, 

Xote.  —  As  to  constitutionality  of  statute 
entitling  women  to  serve  aa  jurors,  see  an- 
notation following  this  case,  post,  773. 

L.R.A.1918E. 


vocation,  or  profession,  and  confers  upon 
women  the  right  to  vote  and  hold  office. 
For  other  cases,  see  Jury,  L  d,  in  Dig,  1-5& 

N.  8. 

(May  1,  1918.) 

APPLICATION  for  a  writ  of  habeas 
corpus  to  secure  petitioner's  release 
from  custody  to  which  he  had  been  com- 
mitted upon  his  conviction  of  a  felony  by 
a  jury  consisting  in  part  of  women.  Writ 
discharged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Feliz  &  White,  for  petitioner. 

Mr.  U.  S.  Webb,  for  respondent. 

Mr.  Gail  Laughlin,  for  various  organi- 
zations of  women. 
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Wilbur,  J.,  delivered  the  opinion  of  the 
court : 

Petitioner,  convicted  of  a  felony  by  a 
jury  consisting  in  part  of  women,  seekB 
release  from  custody  on  the  ground  that 
the  act  of  the  legislature,  authorizing 
women  to  sit  as  jurors  is  unconstitutional. 
The  right  to  a  trial  by  a  jury  is  provided 
for  in  article  1,  §  7,  of  the  Constitution, 
adopted  by  the  people  of  the  state  of 
California  in  May,  1879,  as  follows:  "Sec- 
tion 7.  The  right  of  trial  by  jury  shall  be 
secured  to  all,  and  remain  inviolate;  but  in 
civil  actions  three  fourths  of  the  jury  may 
render  a  verdict.  A  trial  by  jury  may  be 
waived  in  all  criminal  cases  not  amounting 
to  felony,  by  the  consent  of  both  parties 
expressed  in  open  court,  and  in  civil  actions 
by  the  consent  of  the  parties,  signified  in 
such  manner  as  may  be  prescribed  by  law. 
In  civil  actions  and  cases  of  misdemeanor, 
the  jury  may  consist  of  twelve,  or  of  any 
number  less  than  twelve  upon  which  the 
parties  may  agree  in  open   court." 

The  petitioner  claims  that  the  word  "men" 
should  be  inserted,  by  proper  construction, 
in  the  Constitution,  so  that  the  Constitu- 
tion would,  in  effect,  read:  "The  right  of 
trial  by  a  jury  of  twelve  men  shall  be 
secured  to  all,"  etc.  This  contention  is 
based  upon  the  proposition  that  when  the 
Constitution  provides  for  a  trial  by  a  jury 
it,  by  necessary  inference,  provides  for  the 
jury  as  known  at  the  common  law  (People 
v.  Powell,  87  Cal.  348,  11  L.R.A.  75,  25 
Pac.  481,  and  that,  as  juries  of  men  were 
provided  for  by  the  common  law,  the 
Constitution  must  be  thus  construed.  Two 
questions  seem  to  be  thoroughly  settled 
by  the  unbroken  line  of  decisions  in  all  the 
states:  First,  that  constitutional  provi- 
sions guaranteeing  the  right  to  a  trial  by 
jury  established  the  right  to  a  trial  by  a 
jury  as  known  at  common  law;  second, 
that  the  qualifications  of  the  jury  is  a 
matter  subject  to  legislative  control,  and 
that,  even  though  such  qualifications  may 
differ  from  those  at  common  law,  such 
legislation  is  nevertheless  a  valid  exercise 
of  legislative  power.  24  Cyc.  187;  People  v. 
Powell,  supra;  People  v.  Chin  Mook  Sow, 
51  Cal.  597. 

At  the  time  of  the  adoption  of  our  Con- 
stitution (1879)  the  14th  amendment  of 
the  Constitution  of  the  United  States  pro- 
vided that  "no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property,  without 
due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws." 


By  this  amendment  state  laws  and  state 
constitutions  were  modified  or  abridged,  so 
far  as  necessary  to  conform  to  the  rights 
and  privileges  thus  created.  In  interpreting" 
the  right  to  a  trial  by  jury  as  guaranteed 
by  our  Constitution,  we  must  therefore 
look  not  alone  to  the  common  law,  but  also 
to  this  amendment,  so  far  as  it  affects  the 
right  to  a  trial  by  jury.  The  Supreme 
Court  of  the  United  States,  in  construing 
the  effect  of  this  constitutional  amendment 
upon  the  right  of  a  colored  man  to  a  trial 
by  jury  in  West  Virginia  (Strauder  v.  West 
Virginia,  100  U.  S.  303,  308,  25  L.  ed.  664, 
665,  3  Am.  Crim.  Rep.  515),  said:  "The 
very  idea  of  a  jury  is  a  body  of  men  com- 
posed of  the  peers  or  equals  of  the  person 
whose  rights  it  is  selected  or  summoned  to 
determine;  that  is,  of  his  neighbors,  fellows, 
associates,  persons  having  the  same  legal 
status  in  society  as  that  which  he  holds.** 
(Italics  ours.) 

It  was  therefore  held  that  to  try  a  negro 
before  a  jury  from  which  his  race  was 
excluded  by  law  was  a  denial  of  his  right 
to  a  trial  by  jury,  as  guaranteed  by  the 
Constitution  of  West  Virginia,  for  the 
reason  that  it  deprived  him  of  a  trial  by 
a  jury  composed  of  his  "neighbors,  fellows, 
associates,  persons  having  the  same  legal 
status  in  society  as  that  which  he  holds." 
In  deciding  that  question  the  court  added: 
"We  do  not  say  that,  within  the  limits 
from  which  it  is  not  excluded  by  the 
amendment  a  state  may  not  prescribe  the 
qualifications  of  its  jurors  [italics  ours], 
and  in  so  doing  make  discriminations.  It 
may  confine  the  selection  to  males,  to  free- 
holders, to  citizens,  to  persons  within  cer- 
tain ages,  or  to  persons  having  educational 
qualifications.  We  do  not  believe  the 
Fourteenth  Amendment  was  ever  intended 
to  prohibit  this." 

It  will  be  observed,  then,  that  the 
Supreme  Court  of  the  United  States,  in 
determining  the  rights  of  citizens  of  the 
United  States  to.  a  jury  trial  under  the 
14th  Amendment,  bases  its  conclusion  as 
to  the  right  of  a  state  to  discriminate 
against  female  citizens  of  the  United  States 
upon  the  ground  of  the  disqualification  of 
females  as  jurors. 

Our  Constitution  also  .expressly  provides 
(art.  20,  §  18) :  "No  person  shall,  on  ac- 
count of  sex,  be  disqualified  from  entering 
upon  or  pursuing  any  lawful  business  voca- 
tion or  profession." 

And  while  service  is  neither  a  ''business. 
vocation,  or  profession,"  the  Constitution 
recognizes  the  capacity  of  women  to  enter 
upon  any  "lawful  business,  vocation,  or 
profession."  By  an  amendment  to  our 
Constitution,  October  10,  1911  (art.  2,  I  Ik 
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women  were  given  the  right  to  vote  and 
hold  office.  If  the  contention  of  the  peti- 
tioner is  well  grounded,  we  would  then  have 
t  situation  where  a  woman  on  trial  for  a 
crime  might  be  brought  to  trial  before  a 
woman  judge,  prosecuted  by  a  woman  dis- 
trict attorney,  defended  by  a  woman 
lawyer,  brought  in  court  by  a  woman 
bailiff,  and  yet  forced  to  a  trial  before  a 
jury  of  men,  because  men  only  were  con- 
sidered as  eligible  for  jury  duty  at  common 
law.  It  would  seem  that  the  inferences  to 
be  derived  from  so  radical  an  amendment 
of  the  Constitution  are  quite  as  strong  as 
those  to  be  derived  from  the  use  of  the 
term  "trial  by  jury/' 

The  legislature  of  the  state,  in  providing 
that  a  woman  might  act  as  a  juror,  evi- 
dently believed  that  there  was  no  longer 
any  necessity  of  discriminating  against  her 
as  a  citizen  of  the  United  States,  because 
she  was  disqualified.  The  Constitution 
having  recognized  her  as  in  all  respects  the 


equal  of  man,  the  legislature  was  justified 
in  doing  away  with  the  discrimination 
which  had  theretofore  existed  against  her  in 
the  matter  of  jury  service.  We  do  not  hold 
that  the  14th  Amendment  to  the  Federal 
Constitution,  or  the  woman  suffrage  amend- 
ment to  the  Constitution  of  this  state, 
were  of  themselves  sufficient  to  entitle 
women  to  act  as  jurors,  although  this 
question  has  been  seriously  raised  and 
discussed,  but  not  decided,  by  the  supreme 
court  of  Wyoming,  in  McKinney  v.  State, 
3  Wyo.  719,  116  L.R.A.  710,  30  Pac.  293. 
We  do  hold,  however,  that  this  amendment 
points  so  clearly  to  the  matter  of  sex  as  a 
question  of  qualification,  that  the  legisla- 
ture was  amply  justified  in  dealing  with 
the  matter  as  such. 
Writ  discharged.    Petitioner  remanded. 

We  concur:  Angel  lot  ti,  Ch.  J.;  Slogs, 
J.;  Melvin,  J.;  Richards,  Judge  pro  tern. ; 
Victor  E.  Shaw,  Judge  pro  tern. 


Annotation— Constitutionality  of  statute  entitling  women  to  serve 

as  jurors. 


Ex  parte  Maxa,  ante,  771,  is  the  only 
case  found  passing  on  the  constitution- 
ality of  a  statutory  provision  entitling 
women  to  serve  as  jurors.    The  holding 
in  this   case   that   a  provision   of   this 
character  docs  not  violate  the  state  Con- 
stitution, to  the  effect  that  the  right  of 
a  trial  by  jury  shall  be  secured  to  all  and 
remain   inviolate,   nor  -offend   the   14th 
Amendment  to  the  Federal  Constitution, 
forbidding  any  state  to  make  or  enforce 
any  law  abridging  the  privilege  or  im- 
munities of  citizens,  receives  some  sup- 
port  in   McKinney   v.    State    (1892)    3 
Wyo.   719,  16  L.R.A.  710,  30  Pac.  293, 
which  recognizes  the  constitutional  right 
to  permit  women  to  act  as  jurors,  but 
holds  that,  notwithstanding  the  consti- 
tutional provision  that  the  rights  of  citi- 
zens to  vote  and  hold  office  shall  not  be 
abridged   on  account  of  sex,  and  that 
both    male    and    female    citizens    shall 
equally  enjoy  all  civil  and  political  rights 
and  privileges,  the  objection  to  the  stat- 
ute limiting  jury  service  to  male  electors 
on  this  ground  cannot  be  made  by  a  man 
who  has  been  accorded  a  trial  by  a  jury 
composed  of  male  electors. 

In  Rosencrantz  v.  Territory  (1884) 
2  Wash.  Terr.  267,  5  Pac.  305 ;  Walker  v. 
Territory  (1884)  2  Wash.  Terr.  286,  5 
Pac.  313;  and  Hayes  v.  Territory  (1884) 
2  Wash.  Terr.  286,  5  Pac.  927,  it  is  held 
that  under  a  statute,  entitled  "An  Act 
to  Define  the  Rights  of  Married  Per- 
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sons,"  and  which  removes  the  common- 
law  disability  of  married  women,  placing 
them  in  a  position  of  equality  with  their 
husbands,  construed  in  connection  with 
a  provision  making  women  electors,  and 
a  provision  that  qualified  electors  and 
householders  shall  be  competent  to  serve 
on  grand  juries,  married  women  arc 
competent  to  serve  on  a  grand  jury,  and 
a  provision  to  this  effect  is  not  unconsti- 
tutional. It  is,  however,  pointed  out  in 
these  cases,  that  the  constitutional  pro- 
vision relative  to  the  right  to  trial  by 
jury  is  not  involved  in  the  decision,  since 
such  right  does  not  refer  to  grand  juries. 

A.  G.  S. 


GEORGIA   SUPREME  COURT. 

MAYOR   AND   COUNCIL   OF   TOWN"   OF 
ARLINGTON  et  al.,  Plffs.  in  Err., 

v. 

H.  M.  CALHOUN  et  al. 

(—  Ga.  — ,  95  S.  E.  991.) 

Venue  —  suit    against    municipality  — 
different  counties. 

Where  a  municipality  is  located  partly  in 
one  county  and  partly  in  another,  but  has 

Headnote  by  Beck,  P.  J. 

Note.  —  The  question  of  the  venue  of  an 
action  against  a  municipality  is  discussed 
in  the  notes  to  Phillips  v.  Baltimore,  25 
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its  seat  of  government,  the  council  cham- 
bers, the  office  of  the  town  clerk,  the  de- 
pository of  the  municipal  records,  the  police 
court,  the  jail,  and  the  voting  place  for  all 
municipal  elections,  all  in  one  county,  the 
venue  of  suits  against  the  municipality  is 
in  that  county,  unless  the  statute  creating 
the  municipality  fixes  the  venue  of  suits 
against  it,  or  fixes  its  place  of  residence. 
For  other  cases,  see  Venue.  I.  in  Dig.  1-52 

(May  16,  1918.) 

ERROR  to  the  Superior  Court  for  Early 
County  to  review  a  judgment  overruling 
a  plea  to  the  jurisdiction  and  granting  a 
mandamus  absolute  in  a  proceeding  to  com- 
pel defendants  to  set  aside  certain  amounts 
as  a  sinking  fund.    Reversed. 

Statement  by  Bock,  P.  J.: 

H.  M.  Calhoun  and  six  other  plaintiffs, 
as  residents  and  taxpayers  of  the  town  of 
Arlington,  brought  their  petition  for  man- 
damus in  the  superior  court  of  Early 
county,  against  "the  Mayor  and  Council  of 
the  Town  of  Arlington,"  the  corporate  name 
and  style  of  the  municipality,  and  against 
"B.  M.  Garrett,  in  his  capacity  as  mayor  of 
said  municipal  corporation,  J.  E.  Martin, 
B.  H.  Askew,  Jr.,  Y.  W.  Fudge,  G.  M.  Lof- 
ton, and  B.  C.  Ray,  in  their  capacity  as 
councilmen  and  aldermen  of  said  municipal 
corporation,"  alleging  that  the  municipality, 
the  mayor  thereof,  and  one  of  the  aldermen 
were  residents  of  Early  county,  and  the 
other  aldermen  were  residents  of  Calhoun 
county;  that  on  January  9,  1907,  said  mu- 
nicipality issued  bonds  to  the  amount  of 
$25,000,  for  the  purpose  of  installing,  erect- 
ing, and  maintaining  a  waterworks  and 
electric  light  plant  in  said  town;  and  that 
said  bond s  were  in  the  denominations  of 
$1,000  each,  the  first  being  payable  on  Sep- 
tember 1,  1911,  and  one  each  year  there- 
after, up  to  and  including  September  1, 
1935.  The  petitioners  sought  mandamus 
absolute  against  the  defendants,  requiring 
them  to  set  aside  as  a  sinking  fund  cer- 
tain amounts  to  be  actually  held  for  retire- 
ment of  the  bonds  in  question,  and  for  other 
purposes,  and  requiring  them  to  levy  and 
collect  the  tax  for  the  year  1917,  in  addi- 
tion to  the  tax  provided  for  the  year  1917, 
"to  make  up  the  sinking  funds  to  the 
amount  that  each  should  be  under  the  ordi- 
nances." Before  pleading  to  the  merits  of 
the  case,  the  defendants  entered  their  plea 
to  the  jurisdiction  of  the  superior  court  of 
Early  county,  and  alleged  that  this  court 


L.R.A.  (N.S.)  711,  and  Piercy  v.  Johnson 
City,  L.R.A.1915F,  1029;  and  see  references 
in  the  latter  note  to  annotation  on  related 
subjects. 

L.R.A.1918E. 


was  without  jurisdiction,  and  that  the  su- 
perior court  of  Calhoun  county  had  juris- 
diction of  the  case,  on  the  ground  that,  at 
the  time  of  the  suit  and  until  the  hearing, 
the  defendants  were  residents  of  Calhoun 
county  and  not  residents  of  Early  county, 
for  that,  while  the  corporate  limits  of  the 
town  of  Arlington  extend  into  and  em- 
brace a  part  of  Early  county,  and  the  town 
is  situated  in  the  two  counties  of  Calhoun 
and  Early,  the  seat  of  government  of  the 
municipal  corporation  is  located  in  Calhoun 
county,  and  has  been  since  the  town  was 
created.  A  statement  of  facts,  agreed  upon 
as  correct  by  both  parties,  was  presented 
and  read  to  the  court  on  the  hearing  of  the 
plea  to  the  jurisdiction.  The  essential  por- 
tions of  that  statement  are  as  follows: 

"(1)  The  town  of  Arlington  is  situated  in 
two  counties,  Calhoun  and  Early,  the  en- 
tire business  section  of  said  town  and  about 
two  thirds  of  the  residence  section  thereof 
being  in  Calhoun  county  and  about  one 
third  of  the  residence  section  being  in  Early 
county. 

"(2)  The  charter  of  said  town  doe*  not 
prescribe  where  the  principal  office  of  the 
municipal  corporation,  which  is  named  and 
styled  in  said  charter,  'the  Mayor  and  Coun- 
cil of  the  Town  of  Arlington/  or  its  resi- 
dence for  jurisdictional  purposes,  shall  he 
located. 

"(3)  The  seat  of  government  of  said  mu- 
nicipal corporation  is  located  in  Calhoun 
county;  the  council  chambers,  the  office  of 
the  town  clerk,  the  depository  of  the  mu- 
nicipal records,  the  police  court,  the  jail, 
and  the  voting  place  for  all  municipal  elec- 
tions are  in  Calhoun  county,  and  have  been 
ever  since  the  town  was  created  more  than 
thirty-five  years  ago.  All  meetings  and 
sessions  of  the  governing  authorities  of 
said  municipality  are  held  in  Calhoun 
county;  all  official  acts  of  the  mayor  and 
council,  as  such,  are  done  in  Calhoun 
county;  all  trials  of  offenses  in  and  against 
said  municipality  are  held  in  Calhoun 
county;  all  municipal  sales  are  had  in  Cal- 
houn county;  the  voting  precinct  of  the 
municipality  is  in  Calhoun  county ;  in  short, 
all  official  business  of  said  municipality  i* 
transacted  in  Calhoun  county." 

The  court  overruled  the  plea  to  the  juris- 
diction, and  granted  a  mandamus  absolute. 
To  each  of  these  rulings  the  defendants  ex- 
cepted. 

Mr.  B.  W.  Fortson,  for  plaintiffs  in 
error : 

All  civil  cases  (with  certain  exceptions) 
are  triable  only  in  the  county  where  the 
defendant  resides. 

McCall  v.  Central  of  Georgia  R.  Co.  120 
Ga.  602,  48  S.  E.  157. 
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The  right  to  be  sued  in  the  proper  county 
is  not  merely  technical,  but  is  a  substantial, 
constitutional  right. 

Railroad  Commission  v.  Palmer  Hardware 
Co.  124  6a.  639,  53  S.  E.  193. 

As  between  two  defendants  resident  in 
the  state,  the  venue  should  be  in  the  county 
where  resides  that  one  against  whom  sub- 
stantial relief  is  prayed,  although  the  other 
may  be  a  proper  party  to  the  case. 

Ibid. 

Merely  to  set  forth  the  names  and  indi- 
vidual residences  of  the  individual  officials 
and  show  that  one  or  more  of  them,  as 
individuals,  reside  in  Early  county,  will 
not,  simply  because  they  are  among  the 
officials  who  compose  the  corporate  entity, 
give  Early  county  jurisdiction  of  the  cor- 
porate entity  itself,  if  it  is  not  itself  also  a 
resident  of  that  county. 

Carswell  v.  Macon  Mfg.  Co.  38  Ga.  406; 
McClellan  v.  American  Tie  &  Timber  Co. 
135  Ga.  370,  69  S.  E.  486;  White  v.  North 
Georgia  Electric  Co.  139  Ga.  687,  77  S.  E. 
789;  Huff  v.  Ripley,  58  Ga.  11;  Ross  v. 
Battle,  117  Ga.  877,  45  S.  E.  252. 

Where  suit  is  brought  against  two  de- 
fendants, one  of  whom  resides  in  the  county, 
the  court  has  no  jurisdiction  of  the  non- 
resident defendant,  unless  the  resident  co- 
defendant  is  liable  in  the  action. 

Ross  v.  Battle,  supra;  Lester  v.  Mathews, 
56  Ga.  656;  Meeks  v.  Roan,  117  Ga.  865,  45 
S.  E.  252;  Reynolds  &  H.  Estate  Mortg. 
Co.  v.  Martin,  116  Ga.  495,  42  S.  E.  796; 
Coker  v.  Montgomery,  110  Ga.  20,  35  S.  E. 
273;  Rounsaville  v.  McGinnis,  93  Ga.  579, 
21  S.  E.  123;  Dade  Coal  Co.  v.  Anderson, 
103  Ga.  810,  30  S.  E.  640. 

Mr.  L.  M.  Rambo,  for  defendants  in 
error. 

Beck,  P.  J.,  delivered  the  opinion  of  the 

court: 

We  are  of  the  opinion  that  the  court 
erred  in  overruling  the  plea  to  the  juris- 
diction in  this  case.  Four  of  the  aldermen 
of  the  town  of  Arlington  were  residents  of 
Calhoun  county;  the  mayor  and  one  alder- 
man had  their  residence  in  Early  county. 
We  recite  these  facts  because  they  are 
given  a  place  in  the  statement  of  facts 
agreed  upon  by  counsel  for  both  parties; 
but  our  ruling  is  not  based  upon  the  re- 
cited facts  as  to  the  residence  of  the 
officials  referred  to.  In  our  opinion  the 
controlling  fact  is  the  location  of  the  coun- 
cil chambers,  the  office  of  the  town  clerk, 
the  depository  of  the  municipal  records,  the 
police  court,  and  the  voting  for  all  munici- 
pal elections.  These  are  all  in  Calhoun 
county,  and  have  been  since  the  creation 
of  the  municipality  more  than  thirty-five 


years  ago.  All  meetings  and  sessions  of 
the  governing  authorities  of  the  munici- 
pality are  held  in  Calhoun  county.  All 
official  acts  of  the  mayor  and  council,  as 
such,  are  done  there.  The  trial  of  offenses 
done  in  and  against  the  municipality  are 
held  in  said  county.  There  the  municipal 
sales  are  had.  Our  attention  has  not  been 
called  to  any  statute  fixing  the  residence  of 
a  municipality,  where  it  is  located  partly 
in  one  county  and  partly  in  another,  nor 
have  we  found  such  a  statute;  and  we 
have  reached  the  conclusion,  after  giving 
the  question  mature  thought,  that  the  de- 
termination of  the  residence  of  the  munici- 
pality in  such  cases  should  be  reached  by 
analogizing  the  situation  to  that  arising 
when  the  question  is  the  determination  of 
the  venue  of  suits  against  other  corpora- 
tions. It  is  true  that  the  venue  in  the 
case  of  other  corporations  is  fixed  by  stat- 
ute. In  the  ease  of  Maisch  v.  New  York, 
193  N.  Y.  460,  86  N.  E.  458,  it  was  said: 
"A  corporation  necessarily  resides,  so  far 
as  a  corporation  can  have  a  place  of 
residence,  within  the  territory  of  the  sov- 
ereignty whjch  created  it.  St.  Louis  v. 
Wiggins  Ferry  Co.  11  Wall.  423,  429,  20 
L.  ed.  192,  194.  In  this  state  the  legisla- 
ture creates  municipal  corporations,  and 
confers  upon  them  such  powers  and  attri- 
butes as  it  sees  fit.  We  think  it  has  con- 
ferred upon  every  city  in  the  state  the 
attribute  of  residence  in  that  county  in 
which  its  principal  place  of  business  is 
located,  so  far  as  residence  controls  the 
jurisdiction  of  county  courts.  While  we  do 
not  usually  speak  of  a  city  as  carrying 
on  business,  any  more  than  a  charitable 
corporation,  still  it  does  carry  on  the  im- 
portant business  of  government  and  its 
principal  place  of  business,  within  the 
meaning  of  the  statute  under  consideration, 
is  that  place  where  its  chief  governmental 
functions  are  exercised.  It  was  held  of  a 
city  in  Ohio,  located  in  two  counties,  that 
its  'principal  office  or  place  of  business  was 
in  the  county  where  its  principal  seat  of 
municipal  government  is  located.'  Fostoria 
v.  Fox,  69  Ohio  St.  340,  54  N.  E.  370." 

It  appears  from  the  laws  of  New  York 
that  the  city  of  New  York  is  a  domestic 
corporation,  and  the  conclusion  reached  in 
the  case  just  cited  is  based  upon  the  fact 
that,  the  city  of  New  York  being  a  domes- 
tic corporation,  the  law  fixing  the  venue  of 
suits  against  domestic  corporations  is  con- 
trolling. Subsequently,  the  law  fixing  the 
venue  of  suits  against  domestic  corpora- 
tions was  changed,  in  part,  and  that  change 
is  referred  to  subsequently  in  the  case  of 
Eldred  v.  New  York,  159  App.  Div.  301,  144 
N.  Y.  Supp.  402.    See  notes  to  the  case  of 
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Piercy  v.  Johnson  City,  L.R.A.1915F,  1029; 
also  Marshall  v.  Kansas  City,  L.R.A.1915F, 
1025,  note.  We  think  the  case  at  bar  can 
be  differentiated  from  that  of  Lofton  v. 
Collins,  117  Ga.  434,  61  L.R.A.  150,  43  S.  E. 
708,  which  counsel  for  defendant  in  error  is 
controlling  here.  That  was  a  case  in  equity, 
brought  against  the  mayor  and  aldermen 
and  against  the  dispensary  commissioners 
and  manager  as  joint  defendants.  At  the 
time  of  the  commencement  of  the  suit  one 
of  the  aldermen  and  one  of  the  dispensary 
commissioners  resided  in  Early  county;  be- 
fore the  hearing,  these  two  defendants  re- 
signed; and  the  court  held  that  the  superior 
court  of  Early  county  did  not  lose  jurisdic- 
tion by  reason  of  the  resignation  of  the  resi- 
dent defendants.  Clearly,  in  that  case,  the 
court  had  jurisdiction  because  of  the  resi- 
dence of  one  of  the  commissioners.  See  Rail- 
road Commission  v.  Palmer  Hardware  Co. 
124  Ga.  633,  53  S.  E.  193.  The  question  of 
jurisdiction  in  the  Lofton  Case,  supra,  did 
not  depend  upon  the  question  of  the  resi- 


dence of  the  municipality.  The  court  did 
say  in  the  course  of  its  opinion,  arguendo: 
"As  far  as  appears,  the  corporation  is  su- 
able in  either  county,  as  it  has,  at  the  same 
time,  residence  in  both  counties." 

But  in  the  direct  rulings  made  which 
control  the  case,  as  shown  by  the  syllabi,  no 
reference  is  made  to  the  residence  of  the 
corporation.  The  ruling  upon  the  subject 
of  jurisdiction,  which  appears  in  the  first 
headnote,  holds  that  the  court  did  have  ju- 
risdiction, on  the  ground  of  having  obtained 
jurisdiction  properly  at  the  time  of  the 
commencement  of  the  suit.  The  court  could 
not  be  devested  of  jurisdiction  by  the  resig- 
nation of  one  of  the  resident  defendants. 

What  we  have  said  above  is  controlling 
in  the  case,  and  it  was  error  for  the  court 
to  overrule  the  plea  to  the  jurisdiction. 

Judgment  reversed. 

All  the  Justices  concur,  except  Fish, 
Ch.  J.,  absent  on  account  of  sickness. 


ILLINOIS   SUPREME   COURT. 

MARTHA  D.  ERWIN,  Admrx.,  etc.,  of 

Emily  C.  Rusk, 

v. 

EMMA  C.  FELTER. 

JAMES  RHOADES,  Exr.,  etc.,  of  Martha  D. 
Erwin,  Deceased,  Plff.  in  Err. 

(283  111.  36,  119  N.  E.  926.) 

Joint  tenancy  —  certificate  of  deposit. 

A  joint  tenancy  with  right  of  survivor- 
ship is  created  by  a  certificate  of  deposit 


payable  to  depositor  or  another  or  the  sur- 
vivor, and  therefore,  in  case  of  the  death  of 
the  depositor,  the  fund  belongs  to  the  sur- 
vivor and  not  to  the  depositor's  estate. 

For  other  cases,  see  Cotenancy,  II.  in  Dig. 
1-52  N.  S. 

(February  20,  1918.) 

ERROR  to  the  Appellate  Court,  Third 
District,  to  review  a  judgment  reversing 
a  judgment  of  the  Circuit  Court  for  Jerse> 
County  overruling  objections  to  the  final 
report   of  the   administratrix  of   Emily  C. 


Note. —  The  effect  of  a  deposit  of  funds, 
belonging  to  the  depositor,  in  a  bank  ac- 
count in  the  name  of  himself  and  another, 
is  discussed  in  the  note  to  Parrish  v.  Mer- 
chants &  M.  Sav.  Bank,  L.R.A.1917C,  550. 
Although  the  original  ownership  of  the 
money  was  not  proved,  it  was  assumed,  in 
ERwnr  v.  Felter,  that  the  money  deposited 
in  the  bank  originally  belonged  to  the  de- 
cedent. It  was  claimed  by  a  daughter  of 
the  decedent.  As  stated  in  the  above  note, 
where  this  situation  presents  itself,  that  is, 
where  money  admittedly  belonging  to  one 
person  at  a  former  time  is  claimed  by  an- 
other who  does  not  pretend  to  have  parted 
with  any  valuable  consideration  therefor, 
such  other  must  have  obtained  title  to  the 
property  either  by  way  of  a  gift  or  trust. 
There  being  no  claim  of  a  trust  in  Ebwin 
v.  Felter,  nor  a  gift  by  way  of  a  will  or 
causa  mortis,  the  claimant  must  have  ob- 
tained title  to  the  money  by  way  of  a  gift 
inter  vivos.  This  condition  is  met  in  the 
Ebwin  Case,  for  the  court  states  that  the 
owner  of  the  money  intended  to  give  her 
daughter  an  interest  in  the  deposit  j  further, 
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that  the  interest  which  was  intended  to  be 
given  is  stated  to  have  been  a  joint  interest, 
the  survivor  to  take  the  whole.  Assuming 
that  language  is  here  used  accurately,  and 
that  a  joint  tenancy  in  the  money  was  in- 
tended, the  requisites  of  a  gift  were  com- 
plied with,  for  there  was  then  a  devesting 
of  the  donor  of  her  sole  control  over  the 
money,  and  a  present  vesting  of  that  inter- 
est in  the  donee. 

As  shown  in  the  above-mentioned  note, 
the  donee  has  been  held  entitled  to  the 
money  originally  belonging  to  the  other, 
where  no  technical  joint  tenancy  existed. 
Where  there  is  no  joint  tenancy,  there  is 
no  compliance  with  the  requisites  of  an  or- 
dinary gift,  for  the  donor  still  has  it  within 
his  power  to  entirely  destroy  the  beneficial 
character  of  the  gift,  by  drawing  the  money 
from  the  account.  This  is  an  objection  to 
sustaining  the  claim  of  the  donee  that  baa 
not  always  been  answered  by  the  courts 
which  have  sustained  such  claim.  The  vari- 
ous holdings  on  this  question  are  shown  in 
the  above-mentioned  note. 
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Rusk,  deceased,  in  a  proceeding  for  the 
administration  of  her  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  F.  Ferns  and  G.  6. 
Rear  don,  for  plaintiff  in  error. 

Messrs.  Fred  A.  Du  Hadway,  P.  M. 
Hamilton,  and  W.  J.  Chapman,  for  de- 
fendant in  error. 

Dunn,  J.,  delivered  the  opinion  of  the 
court: 

Emma  C.  Felter  filed  objections  to  the 
final  report  of  Martha  D.  Erwin,  as  admin- 
istratrix of  the  estate  of  Emily  C.  Rusk, 
which  were  sustained  by  the  county  court 
of  Jersey  county,  but  were  overruled  upon 
sppeal  to  the  circuit  court.  The  appellate 
court  for  the  third  district  reversed  the 
judgment  of  the  circuit  court,  and,  upon 
the  petition  of  the  administratrix,  a  writ 
of  certiorari  was  allowed,  to  bring  the 
record  to  this  court  for  review.  Martha  D. 
Erwin  has  since  died,  and,  upon  the  sug- 
gestion of  her  death,  James  Rhoades,  as 
executor  of  her  will  and  administrator  de 
bonis  non  of  the  estate  of  Emily  C.  Rusk, 
was  substituted  as  plaintiff  in  error. 

The  question  to  be  decided  is  the  owner- 
ship of  four  certificates  of  deposit  issued 
by  the  State  Bank  of  Jerseyville,  which 
Martha  D.  Erwin  claimed  as  her  individual 
property,  while  defendant  in  error  contends 
that  they  belong  to  the  estate  of  Emily 

C.  Rusk.    The  first  certificate  is  as  follows: 

The  State  Bank  of  Jerseyville. 
No.  308.  Jerseyville,  111.,  November  2, 1905. 

This  certifies  that  Mrs.  Emily  G.  Rusk 
has  deposited  in  this  bank  two  thousand 
dollars  ($2,000),  payable  to  the  order  of 
herself  or  Mrs.  Martha  D.  Erwin,  or  the 
survivor  of  either,  six  months  after  date, 
with  interest  to  maturity  only  at  the  rate 
of  three  per  cent  per  annum  on  return  of 
this  certificate. 

S.  H.  Bowman,  President. 

No  interest  after  maturity.  Certificate 
of  deposit.     Not  subject  to  check. 

The  other  three  certificates  differ  from 
the  first  in  no  material  respect  except  in 
dates  and  amounts,  which  are:  December 
20,  1905,  $600;  November  5,  1907,  $1,200; 
December  22,  1909,  $800. 

Emily  C.  Rusk  died  intestate  on  May  8, 
1914.     Her  heirs  were  her  daughter  Martha 

D.  Erwin,  who  was  appointed  administra- 
trix of  her  estate,  and  a  granddaughter, 
Emma  C.  Felter.  The  first  certificate  was 
left  with  the  bank,  which  executed  the  fol- 
lowing receipt  for  it: 

Jerseyville,  111.,  November  2,  1905. 
Received  of  Emily  C.  Rusk  time  certifi- 
cated   of   deposit   No.    308    issued   by   the 
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State  Bank  of  Jerseyville  for  the  sum  of 
two  thousand  dollars.  Said  certificate  of 
deposit  is  payable  to  Mrs.  Emily  C.  Rusk 
or  Martha  D.  Erwin,  or  the  survivor,  and 
in  the  event  of  the  death  of  Emily  C.  Rusk 
before  the  death  of  Martha  D.  Erwin  the 
State  Bank  of  Jerseyville  is  authorized  by 
Emily  C.  Rusk  to  pay  the  amount  due  on 
Raid    certificate   of    deposit   to   Martha   D. 

Erwin. 

The  State  Bank  of  Jerseyville, 

By   S.  H.  Bowman. 

When  the  second  certificate  was  given 
Mrs.  Rusk  delivered  to  the  bank  the  fol- 
lowing writing: 

Jerseyville,  III.,  December  20,  1905. 
To  the  State  Bank  of  Jerseyville: 

You  are  authorized  to  hold  your  time 
certificates,  No.  308  for  $2,000  and  No.  371 
for  the  sum  of  $600,  both  payable  to  my- 
self or  Martha  D.  Erwin,  or  the  survivor, 
in  escrow,  and  in  the  event  of  my  death 
before  the  death  of  Martha  D.  Erwin  you 
are  instructed  to  pay  the  amount  due  on 
said  certificates  to  said  Martha  D.  Erwin 
for  her  sole  use  and  benefit. 

Emily  C.  Rusk. 

Witness:     S.  H.  Bowman. 

The  bank  gave  Mrs.  Rusk  the  following 
receipt  for  the  certificate  of  December  20, 
1905: 

Jerseyville,  111.,  December  20,  1905. 
Received  of  Mrs.  Emily  Rusk  our  time 
certificate  No.  371  for  the  sum  of  six  hun- 
dred dollars,  payable  to  herself  or  Martha 
D.  Erwin,  or  survivor.  Said  certificate  of 
deposit  is  to  be  held  in  escrow,  and  in  the 
event  of  the  death  of  Mrs.  Emily  Rusk 
before  the  death  of  Martha  D.  Erwin  the 
amount  due  thereon  is  to  be  paid  to  said 
Martha  D.  Erwin. 

The  State  Bank  of  Jerseyville, 
By  S.  H.  Bowman,  President. 

A  similar  writing  was  given  by  Mrs. 
Rusk,  and  a  similar  receipt  given  to  her  in 
connection  with  each  of  the  other  certifi- 
cates. Mrs.  Rusk  was  a  very  old  woman 
at  the  time  of  her  death.  Her  widowed 
daughter  Martha  D.  Erwin,  together  with 
the  daughter's  son,  lived  with  Mrs.  Rusk 
at  the  latter^  home,  for  more  than  thirty 
years  before  her  death.  After  the  certifi- 
cates were  issued  interest  was  paid  upon 
them,  during  Mrs.  Rusk's  lifetime,  semi- 
annually, to  Martha  D.  Erwin,  and  two 
payments  on  the  principal  of  $500  and 
$100,  respectively,  were  also  made  to  her. 
Besides  the  certificates  in  controversy,  Mrs. 
Rusk  also  had  a  certificate  for  $600,  which 
she  indorsed  and  delivered  to  her  daughter 
on  the  day  of  its  date.    The  appellate  court 
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held  this  certificate  to  be  the  property  ot 
Mrs.  Erwin,  and  no  error  is  assigned  as  to 
it.  There  were  also  three  other  certificates, 
amounting  to  $2,400,  which  Mrs.  Rusk  held, 
which  were  collected  by  Mrs.  Erwin  and 
accounted  for  as  administratrix,  and  there 
is  no  question  as  to  them. 

Both  parties  have  assumed  in  their  argu- 
ments that  the  money  represented  by  the 
certificates  was  the  money  of  Mrs.   Rusk, 
and  therefore  we   shall  assume  it,  though 
there  is  no  evidence  in  the  record  as  to  the 
source  or  ownership  of  the  money.    It  was 
deposited  in  the  bank,  the  certificates  were 
issued  in  the  form  stated,  and  the  writings 
were  prepared  by  the  president  of  the  bank 
at  Mrs.  Rusk's  direction.    The  form  of  the 
certificates  indicates  an  intention  to  create 
a   joint    tenancy   in    the   money.      A   joint 
tenancy  is  not  confined  to  real  estate,  but 
may  exist  in  personal  property.    Atty.  Gen. 
v.  Clark,  222  Mass.  201,  L.R.A.1916C,  679, 
110  N.  E.  299,  Ann.  Cas.  1917B,  119.     The 
mother  and  daughter  were  equally  entitled 
to  withdraw  the  entire  deposit.     Each  held 
during    their    joint    lives,    subject    to    this 
right    in    the   other,   and,   upon    the   death 
of  either,  the  other  held  by  the  same  title, 
under    the    instrument    creating    the   joint 
tenancy.     The  right  of  each  party  to  re- 
ceive from  the  bank  payment  of  the  money 
was  the  same,  and  vested  at  the  time  the 
bank    issued   the   certificates.      No   greater 
right  accrued  by  the  death  of  either  party, 
but  the  right  already  existing  in  the  sur- 
vivor   continued,    while    that    which    had 
existed  in  the  deceased  ceased.    There  was, 
therefore,  nothing  in  the  nature  of  a  testa- 
mentary disposition  of  property;  no  gift  to 
take  effect  at  the  donor's  death.    Whatever 
right  Mrs.   Erwin   had   in   the  money  was 
acquired  from  the  certificates.    The  deposit 
of  his  own  money  in  a  bank  by  one  person 
in  the  name  of  another  does  not  pass  the 
title    to   the    fund    to    such    other    person, 
where  the  depositor  retains  the  evidence  of 
the  deposit,  and  the  person  in  whose  name 
the  deposit  is  made  has  no  knowledge  of  it, 
and  no  means  of  withdrawing  it.     Telford 
v.  Patton,  144  111.  811,  33  N.  E.  1119.    This 
case   is   not    of   that    kind.      The   deposits 
were  made  by  Mrs.  Rusk,  and  the  certifi- 
cates were  made  especially  payable  to  her 
or  her   daughter,   or  the   survivor.     These 
were  lawful  contracts   and,  if  the  certifi- 
cates had  been  given  into  the  manual  pos- 
session   of   the    daughter,   no   doubt   could 
exist  of  her  right  to  receive  and  the  bank's 
obligation    to    pay    her    the    money.      The 
certificates  were,  however,  delivered  to  the 
bank,  with  the  written  statement  of  Mrs. 
Rusk  that  they  were  payable  to  her  daugh- 
ter or  herself,  or  the  survivor,  and  with 


express  instructions,  if  she  died  before  her 
daughter,  to  pay  the  amount  due  to  her 
daughter  for  her  sole  use  and  benefit.  The 
bank  gave  receipts  for  the  certificates,  and 
therein  expressly  agreed,  in  the  event  of 
Mrs.  Rusk's  death  before  her  daughter's,  to 
pay  the  amount  due  to  the  daughter. 
These  writings  constituted  the  contract  on 
the  part  of  the  bank,  Mrs.  Rusk,  and  Mrs. 
Erwin.  They  were  not  retained  by  Mrs. 
Rusk,  but  were  all  left  with  the  bank,  pre- 
sumably for  the  convenience  of  herself  and 
Mrs.  Erwin.  The  bank  was  authorized  to 
pay  Mrs.  Erwin  not  merely  as  the  agent  of 
Mrs.  Rusk,  but  as  a  payee  of  the  certifi- 
cates. In  pursuance  of  the  contract,  the 
bank  for  several  years  paid  the  interest 
to  Mrs.  Erwin.  She  must  have  known  the 
contents  of  the  contract.  The  bank  made 
two  payments  to  her  on  the  principal,  and 
after  her  mother's  death  paid  her  the  bal- 
ance remaining  due.  The  writings  clearly 
manifest  Mrs.  Rusk's  desire  that  her  daugh- 
ter should  have  a  joint  interest  with  her 
in  these  sums  of  money,  and  that  the  sur- 
vivor should  have  the  whole,  and  she  there- 
fore carefully  made  the  contract  whereby 
either  could  withdraw  such  sums  as  they 
might  choose  during  their  joint  lives,  and 
the  balance  should  go  to  the  survivor. 

In  Chippendale  v.  North  Adams  Sav. 
Bank,  222  Mass.  499,  111  N.  E.  371,  money 
was  deposited  in  a  savings  bank,  payable 
to  the  depositor  or  his  sister,  and  the  fol- 
lowing words  were  inserted  in  the  deposit 
book:  "Either  party,  or  the  survivor  of 
them,  may  draw  the  whole  or  any  part 
now  or  hereafter  deposited  on  this  account, 
with  interest." 

It  was  held  that  the  deposit  might  be 
withdrawn  by  the  sister  at  any  time  before 
or  after  the  depositor's  death  and,  upon 
his  death,  belonged  to  her  and  not  to  his 
estate. 

In  Kelly  v.  Beers,  194  N.  F.  49,  128  Am. 
St.  Rep.  543,  86  N.  E.  980,  it  was  held  that 
a  deposit  in  a  savings  bank  by  one 
person,  of  her  money,  in  her  name  and 
the  name  of  her  daughter,  or  the  survivor 
of  them,  imports  on  its  face  joint  owner- 
ship by  the  depositor  and  her  daughter, 
with  sole  ownership  by  the  survivor,  but 
that  it  was  not  sufficient  to  establish  the 
intent  of  the  depositor  to  give  to  the  daugh- 
ter joint  ownership  of  the  deposit.  The 
declarations  of  the  depositor,  however,  that 
she  desired  to  have  her  bank  deposits  fixed 
so  that  her  daughter  might  draw  them  at 
any  time  during  her  life,  and  have  them 
at  her  death,  and  her  subsequent  actions 
in  connection  with  the  deposit,  were  con- 
sidered sufficient  to  show  her  intent  to  give 
to  her  daughter  an  interest  in  the  deposits. 
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In  this  case  the  instructions  of  Mrs.  Rusk, 
and  the  receipts  which  she  took  from  the 
bank,  sufficiently  indicate  her  purpose  and 
intent  in  making  the  deposits  in  the  form 
in  which  they  were  made.  The  cases  of 
Xegaunee  Nat.  Bank  ▼.  Le  Beau,  195  Mich. 
502,  L.RA.1917D,  852,  151  N.  W.  974;  Deal 
v.  Merchants'  ft  M.  Sav.  Bank  (Parrish  v. 
Merchants'  &  M.  Sav.  Bank),  120  Va.  297, 
L.R.A.1917C,  548,  91  S.  E.  135;  Blick  v. 
Cockins,  252  Pa.  56,  97  Atl.  125,  and  In- 
dustrial Trust  Co.  v.  Scanlon,  25  R.  I.  228, 


58  Atl  786,  3  Ann.  Gas.  863,  are  to  a  like 
effect. 

Martha  D.  Erwin  was  jointly  interested 
in  the  certificates  of  deposit  with  her 
mother,  and,  upon  the  latter's  death,  be- 
came entitled  to  receive  the  money  as  her 
own  property. 

The  judgment  of  the  Appellate  Court 
will  be  reversed,  and  that  of  the  circuit 
court  affirmed. 

Petition  for  rehearing  denied  April  3, 
1918. 


INDIANA  SUPREME  COURT. 

INDIANA   BUSINESS    COLLEGE,   Appt., 

v. 

ALFRED  J.  CLINE. 

(—  Ind.  — ,  119  N.  E.  712.) 

Assumpsit —  money  had   and   received 
—  recovery  of  tuition. 

An  action  for  money  had  and  received 
will  not  lie  to  recover  money  from  an  edu- 
cational institution  which  one  has  been  in- 
duced to  enter  by  a  statement  as  to  total 
expenses,  but  which  he  leaves  upon  learning 
that  for  completion  of  the  course  he  will  be 
required  to  purchase  apparatus  at  large 
additional  expense. 
Far  other  cases,  see  Assumpsit.  II.  c,  1  in 

Dig.  l-5t  N.  8. 

(Myers,  Ch.  J.,  dissents.) 
(May  31,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Marion  County 
affirming  a  judgment  of  a  justice  of  the 
peace  in  favor  of  plaintiff  in  an  action  for 
money  had  and  received  by  defendant  for 
the  use  and  benefit  of  plaintiff.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edwin  Steers  and  Matson, 
Kane,  St  Ross,  for  appellant: 

Where  money  is  paid  by  one  person  to 
another  in  pursuance  of  a  legal  contract 
which  is  entered  into  in  good  faith  and  in 
good  conscience,  without  fraud  and  without 
unfairness,  duress,  mutual  mistake,  or  fail- 
ure of  consideration  and  like  circumstances, 
an  action  will  not  lie,  for  the  recovery 
thereof. 

27  Cyc.  849;  Harbaugh  v.  Tanner,  163 
Ind.  574,  71  N.  E.  145. 

Note. —  As  to  whether  action  for  money 
had  and  received  is  the  proper  remedy  to 
recover  for  breach  of  contract,  see  anno- 
tation following  this  case,  post,  781,  and 
references  therein  to  annotation  on  related 
questions* 
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To  sustain  an  action  for  money  had  and 
received,  it  must  appear  that  the  money  in 
question  belonged  to  the  plaintiff;  that  it 
was  secured  by  the  defendant  without 
plaintiff's  consent,  or  without  giving  any 
valid  consideration,  or,  if  with  plaintiff's 
consent,  upon  a  consideration  which  has 
failed  or  has  been  secured  through  fraud, 
deceit,  mutual  mistake,  unfairness,  or  such 
circumstances  as  that  a  court  of  equity 
would  regard  the  holder  thereof  as  trustee 
for  the  other  party. 

John  G.  Morgan  Brokerage  Co.  v.  Shem- 
well,  16  Colo.  App.  185,  64  Pac.  379;  Both- 
well,  v.  Brown,  51  111.  234;  Raymond  v. 
Lowe,  87  Me.  329,  32  Atl.  964;  27  Cyc  860, 
note  53. 

The  circumstances  must  be  such  that  the 
law  would  imply  a  promise  to  repay,  such 
as  acts  of  oppression,  imposition,  extortion, 
or  deceit. 

McCammock  v.  Clark,  16  Ind.  320;  Le- 
mans  v.  Wiley,  92  Ind.  436;  Darling  v. 
Hines,  5  Ind.  App.  319,  32  N.  E.  109. 

Messrs.  Emsley  W.  Johnson,  William 
E.  Jeffrey,  and  Joseph  W.  Hutchinson, 
for  appellee: 

Assumpsit  is  based  or  founded  upon  con- 
tract, either  expressed  or  implied,  and  the 
judgment  sought  is  simply  a  personal 
money  judgment. 

Snell  v.  Mohan,  38  Ind.  494. 

There  is  evidence  of  fraud,  mistake,  and 
that  the  consideration  had  failed,  either  of 
which  is  sufficient  to  sustain  the  complaint. 

Shipman,  Common -Law  PI.  2  ed.  28; 
Harbaugh  v.  Tanner,  163  Ind.  674,  71  N.  E. 
145. 

There  was  a  repudiation  of  the  contract 
and  a  failure  of  consideration,  and  plaintiff 
was  not  obliged  to  go  further,  but  might 
sue  at  once. 

O'Neil  v.  Supreme  Council,  A.  L.  H.  70 
N.  J.  L.  410,  57  Atl.  463,  1  Am.  Cas.  422; 
Roehm  v.  Horst,  178  U.  S.  1,  44  L.  ed.  953, 
20  Sup.  Ct.  Rep.  780. 
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Lairy,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  ren- 
dered by  the  Marion  superior  court  in  a 
case  appealed  to  that  court  from  the  court 
of  a  justice  of  the  peace  of  Marion  county. 
The  judgment  appealed  from  rests  on  the 
first  paragraph  of  complaint,  which  was  a 
common  count  for  money  had  and  received 
by  appellant  for  the  use  and  "benefit  of 
appellee, 

Appellant  assigns  as  error  the  ruling  of 
the  court  on  its  motion  for  a  new  trial. 
The  first  reason  assigned  for  a  new  trial 
was  that  the  evidence  is  insufficient  to  sus- 
tain the  verdict  on  the  first  paragraph  of 
complaint.  It  was  admitted  by  both  parties 
that  appellant  was  a  corporation,  and  as 
such  was  engaged  in  operating  a  business 
college  in  Indianapolis,  wherein  instruction 
was  given  to  students  in  bookkeeping,  sten- 
otypy, stenography,  and  related  subjects. 
The  evidence  shows  that  on  September  18, 
1914,  appellee  entered  into  a  contract  by 
which  he  purchased  a  nine-month  scholar- 
ship in  the  combined  departments  of  that 
college,  for  which  he  agreed  to  pay  $90. 
His  father  paid  for  appellee  $60,  and  a  note 
signed  by  appellee  and  his  father  was  given 
for  the  balance.  The  evidence  most  favor- 
able to  appellee  shows  that  the  representa- 
tive of  the  college  who  secured  the  contract 
stated  that  it  would  require  nine  months 
to  take  the  course,  including  bookkeeping 
and  stenotypy,  and  that  the  first  three 
months  would  be  devoted  to  bookkeeping. 
There  is  evidence  to  show  that  the  repre- 
sentative of  appellant  stated  that  $90 
would  cover  all  expenses  of  the  course,  ex- 
cept the  cost  of  books,  estimated  at  about 
$13.50,  and  that  nothing  was  said  about 
the  cost  of  purchasing  a  stenotype  ma- 
chine. The  evidence  discloses  that  appellee 
entered  the  school  of  appellant  on  the  21st 
day  of  September,  1914,  and  was  assigned 
to  the  bookkeeping  department,  and  at- 
tended and  pursued  that  course  for  five 
days,  at  the  end  of  which  time  he  had  a 
conversation  with  Mr.  Case  the  principal, 
in  which  he  was  told  that  he  would  have 
to  purchase  a  stenotype  machine  if  he  ex- 
pected to  take  a  course  in  stenotypy,  the 
cost  of  which  would  be  about  $100.  Upon 
learning  this,  appellee  did  not  longer  attend 
the  school  of  appellant  or  further  pursue 
the  course  therein,  but,  after  causing  a 
demand  to  be  made  for  the  return  of  the 
$60  paid,  he  brought  this  action  to  re- 
cover it. 

The  action  of  indebitatus  assumpsit,  in 
the  form  of  a  count  for  money  had  and 
received,  is  no  doubt  a  very  beneficial 
remedy.      It    lies    whenever    one   has    the 
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money  of  another  which  he  has  no  right 
to  retain.  Though  an  action  at  law,  it  is 
equitable  in  its  nature,  and  it  can  be  main- 
tained in  all  cases  where  the  defendant 
holds  money  of  the  plaintiff,  which  in  equity 
and  good  conscience  he  ought  to  repay.  In 
such  cases,  no  express  promise  to  pay  need 
be  proved,  because  the  law  will  imply  a 
debt  from  such  relation  between  the  par- 
ties, and  will  give  this  action,  founded  on 
the  equity  of  the  plaintiff's  case.  Lawson 
v.  Lawson,  16  Gratt.  230,  80  Am.  Dec.  702. 
It  has  been  frequently  said  that  the  action 
lies  to  recover  back  money  which  ought  not 
to  be  kept — for  money  which  ex  equo  et 
bono  the  defendant  ought  to  return;  for 
money  which  the  defendant,  upon  the  cir- 
cumstances of  the  case,  and  by  the  ties  of 
natural  justice,  is  under  obligation  to  re- 
fund; for  money  got  through  imposition, 
extortion,  oppression,  or  by  fraud,  mistake, 
or  by  undue  advantage  taken  of  plaintiff's 
situation — but,  after  all,  such  expressions 
are  of  such  a  general  character  as  to  afford 
no  specific  rule  by  which  to  test  a  particular 
case.  The  action  has  been  held  to  apply  to 
cases  involving  a  great  variety  of  circum- 
stances, but,  broad  as  it  is,  there  are  limiti 
beyond  which  it  ought  not  to  go;  and  the 
great  difficulty  is  to  prescribe  the  limits, 
and  mark  them  out  by  such  specific  and 
perceptible  lines  as  relieve  the  mind  of  all 
doubt  and  perplexity.  After  the  examina- 
tion of  numerous  cases,  this  court  declines 
to  undertake  the  task,  but  it  is  safe  to  say 
that  this  form  of  action  should  not  be  held 
to  apply  to  a  case,  under  the  facts  of  which 
a  court  of  equity  itself,  were  the  plaintiff 
at  liberty  to  go  there,  would  not  entertain 
a  bill  and  grant  the  relief  asked. 

The  case  before  the  court  arises  out  of 
a  contract  entered  into  between  the  parties. 
The  evidence  does  not  show  a  case  where 
the  contract  had  been  fully  performed  on 
one  side  by  the  payment  of  money  and  the 
other  part  wholly  failed  or  refused  to  per- 
form its  part  of  the  contract;  neither  can  it 
be  said  that  the  evidence  shows  a  complete 
failure  of  the  consideration  for  which  the 
money  was  paid.  Appellant  did  not  refuse 
to  give  appellee  instruction  in  the  courses 
taught  in  its  school,  but  appellee,  according 
to  his  own  testimony,  quit  at  the  end  of 
the  first  week,  because,  as  he  says,  he  was 
told  by  a  principal  of  the  school  that  he 
would  have  to  provide  himself  with  a  steno- 
type machine,  when  he  understood  that 
everything  necessary  to  the  course  he  was 
to  pursue,  except  books,  was  to  be  fur- 
nished under  the  contract  by  appellee. 
Conceding,  without  deciding,  that  appellee 
was  correct  in  his  understanding  and  con- 
struction of  the  contract,  still  the  failure 
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of  appellee  to  comply  with  one  of  its  terms 
would  constitute  nothing  more  than  a 
breach  of  the  contract,  which  would  entitle 
plaintiff,  if  he  so  elected,  to  treat  the  con- 
tract as  at  an  end  on  both  sides,  by  reason 
of  such  breach,  and  to  recover  any  damages 
caused  thereby.  The  damages  he  would  be 
entitled  to  recover  for  a  breach  of  the  con- 
tract would  not  necessarily  be  the  amount 
paid.  In  this  case  he  had  attended  school 
and  pursued  the  course  in  bookkeeping  for 
only  five  days,  but  suppose  that  he  attended 
five  weeks  or  had  completed  the  three- 
months  course  in  bookkeeping  before  learn- 
ing that  appellant  did  not  intend  to  comply 


with  its  contract  in  regard  to  furnishing 
the  stenotype  machine,  could  it  be  said  that 
the  nature  of  the  case  would  be  altered,  or 
that  he  would  have  a  right,  in  such  a  case, 
to  recover  the  entire  amount  under  a  com- 
mon count  for  money  had  and  received  for 
his  use?  The  answer  is  obvious.  The  court 
is  of  the  opinion  that  the  evidence,  viewed 
most  favorably  to  .appellee,  ia  not  sufficient 
to  sustain  the  verdict  on  the  paragraph  of 
complaint  on  which  it  rests. 

Judgment  is  reversed,  with  instructions 
to  grant  appellant's  motion  for  a  new  trial. 

Myers,  Gh.  J.,  dissents. 


Annotation — Action  for  money  had  and  received  as  proper  remedy 

to  recover  damages  for  breach  of  contract. 


The  rule  is  that,  where  a  breach  of  a 
contract  is  of  sufficient  consequence  to 
entitle  a  party  thereto  to  rescind  the 
contract,  he  may  resort  to  this  remedy 
and,  in  an  action  for  money  had  and  re- 
ceived, recover  what  he  has  paid  under 
the  contract.  It  is  not  intended  to  in- 
clude herein  cases  sustaining  this  gen- 
eral rule.  As  bearing  upon  this  question, 
see  note  in  30  L.R.A.  60.  The  rule  is 
also  settled  that,  where  there  has  been 
a  failure  of  consideration,  an  action  for 
money  had  and  received  will  lie  to  re- 
cover the  amount  paid.  Cases  sustain- 
ing1 this  general  rule  are  not  included 
herein.  This  note  is  limited  to  cases,  as 
indicated  by  the  title,  where  resort  is 
had  to  an  action  for  money  had  and 
received  to  recover  damages  for  breach 
of  a  contract.  It  is  a  general  rule  that, 
to  maintain  an  action  for  money  had  and 
received,  it  must  appear  that  the  amount 
sought  to  be  recovered  is  fixed  and  cer- 
tain, and  the  action  does  not  lie  to  re- 
cover damages,  the  amount  of  which  is 
more  or  less  uncertain;  hence,  where  a 
breach  of  a  contract  is  of  a  character 
which  would  not  entitle  the  innocent 
party  to  rescind,  or  where  he  does  not 
elect  to  rescind,  hut  seeks  to  recover 
damages  for  the  breach,  an  action  for 
money  had  and  received  is  not  the  proper 
remedy.  Indiana  Business  College  v. 
Clink,  ante,  779. 

And  see  Vincent  v.  Rogers  (1851)  30 
Ala.  471,  stating  the  rule  that  where  the 
plaintiff  claims  damages  for  the  non- 
performance of  an  executory  agreement, 
and  the  breach  sounds  in  damages 
merely,  the  money  count  is  not  sufficient, 
but  the  count  should  be  special,  describ- 
ing the  contract  and  its  breach. 

And  see  Field  v.  Banks  (1900)  177 
Mass.  36,  58  N.  E.  155,  holding  that  dam- 
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ages  for  breach  of  a  bond  to  support 
plaintiff  cannot  be  recovered  under  a 
count  for  money  had  and  received. 

While  the  general  rule  is  frequently 
asserted  that  it  is  only  where  there  is 
an  entire  failure  of  consideration,  that 
the  action  for  money  had  and  received 
may  be  maintained  to  recover  the  amount 
paid  under  a  contract,  it  has,  however, 
been  held  that  where  the  buyer  received 
part  of  a  certain  quantity  of  an  article, 
but  the  seller  fails  to  deliver  the  entire 
quantity,  although  he  has  received  the 
purchase  price,  the  buyer  is  entitled  to 
recover,  in  an  action  for  money  had  and 
received,  that  proportion  of  the  purchase 
price  represented  by  the  quantity  of  the 
article  the  seller  failed  to  deliver.  Hill 
v.  Rewee  (1846)  11  Met.  (Mass.)  268. 

In  Brown  v.  Harris  (1854)  2  Gray 
(Mass.)  359,  it  was  held  that  money  paid 
for  transportation  by  water  to  a  certain 
point  could  be  recovered  in  an  action 
on  the  money  counts,  where  the  carrier 
was  unable  to  transport  the  passenger 
the  full  distance,  although  he  trans- 
ported him  a  portion  of  the  trip. 

These  cases  suggest  that  while  the 
general  rule  may  be  that  it  is  only  where 
there  is  a  complete  failure  of  considera- 
tion, that  an  action  for  money  had  and 
received  may  be  maintained  to  recover 
the  amount  paid  on  the  contract,  this 
rule,  however,  does  not  apply  where  the 
contract  has  been  partially  performed, 
but  the  portion  unperformed  is  of  such 
a  character  that  the  loss  thereby  accru- 
ing to  the  buyer  is  readily  apportion- 
able;  or,  as  in  the  Brown  Case  (Mass.) 
supra,  the  contract  may  be  entire,  and 
the  failure  to  perform  a  portion  of  it 
may  entitle  the  innocent  party  to  recover 
the  entire  amount  paid.         A.  G.  S. 


782 


KANSAS  SUPREME  COURT. 


KANSAS  SUPREME  COURT. 

F.  M.  ABELL 
v. 

ATCHISON,  TOPEKA,  &  SANTA  FE 
RAILWAY  COMPANY. 

(100  Kan.  238,  164  Pac.  269.) 

Carrier  —  waiver  of  notice  of  loss. 

Where  parties  stipulate  in  a  contract  for 
an  interstate  shipment  of  live  stock  that, 
before  there  can  be  a  recovery  against  the 
carrier  for  loss  or  injury  to  the  stock  occur- 
ring during  transportation  or  previous  to 
the  loading  thereof,  the  shipper  or  his  agent 
in  charge  of  the  cattle  must  give  written 
notice  of  his  claim  to  an  officer  of  the  com- 
pany or  the  station  agent  before  the  stock 
are  removed  from  the  place  of  destination 
or  before  they  are  slaughtered  or  inter- 
mingled with  other  stock,  the  carrier  may 
not,  under  the  Federal  law,  waive  the  re- 
quirement of  written  notice  of  such  claim 
by  the  shipper,  nor  dispense  with  notice  of 
a  claim  from  one  shipper  and  require  it 
from  another;  and  without  such  written  no- 
tice there  can  be  no  recovery,  although  the 
carrier  may  have  had  actual  and  complete 
notice  of  the  claim  of  the  shipper. 

For  other  cases,  see  Carriers,  III.  g,  4;  IV. 
c,  4,  in  Dig.  1^52  2V.  8. 

(Johnston,  Ch.  J.,  and  West  and  Marshall, 

JJ.,  dissent.) 

(April  7,  1917.) 

CROSS  APPEALS  from  a  judgment  of  the 
District  Court  for  Clark  County  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  injuries  to  plaintiff's  cattle, 
defendant  appealing  from  so  much  as  al- 
lowed plaintiff  damages  for  the  injury  to 
the  cattle  caused  by  defective  pens,  and 
plaintiff  appealing  from  the  order  sustain- 
ing a  demurrer  to  the  evidence  in  the  action 
for  injuries  caused  by  delay  in  transporta- 
tion.   Reversed  on  defendant's  appeal. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  R.  Smith,  Owen  J. 
Wood,  Alfred  A.  Scott,  Harlow  Hurley, 
and  Francis  C.  Price,  for  defendant. 

Mr.  Robert  C.  Mayse,  for  plaintiff: 

Defendant's  agent  waived  notice  of  dam- 
ages. 

Smyser  v.  Fair,  73  Kan.  773,  85  Pac.  408. 
A  formal  written  notice  of  the  loss  sus- 
tained was  not  required. 

Headnote  by  Johnston,  Ch.  J. 

Note. —  For  waiver  by  carrier  of  con- 
tractual rights  under  interstate  shipments 
as  unlawful  discrimination  among  shippers, 
see  annotation  following  Southern  R.  Co.  v. 
LewiB  &  A.  Co.  L.R.A.1918C,  978. 
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Atchison,  T.  &  S.  F.  R.  Co.  v.  Wright,  78 
Kan.  95,  95  Pac.  1132. 

The  railway  company,  having  had  a  fair 
opportunity  to  examine  the  cattle  and  to 
ascertain  the  extent  of  the  injury  resulting 
from  its  negligence,  has  had  the  full  bene- 
fit of  the  contract  as  to  notice. 

Atchison,  T.  A  S.  F.  R.  Co.  v.  Wright,  78 
Kan.  96,  95  Pac.  1132;  Cornelius  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  74  Kan.  599,  87  Pac 
761;  Missouri,  K.  A  T.  R.  Co.  v.  Fry,  74 
Kan.  646,  87  Pac.  754;  Missouri,  K.  &  T. 
R.  Co.  v.  Frogley,  75  Kan.  440,  89  Pac.  903; 
Darling  v.  Atchison,  T.  &  S.  F.  R.  Co.  76 
Kan.  893,  93  Pac.  612,  94  Pac.  202;  Cock- 
rill  v.  Missouri,  K.  &  T.  R.  Co.  90  Kan.  650, 
136  Pac  322. 

The  pleadings,  evidence,  and  findings  of 
the  jury  are  sufficient  to  sustain  the  ver- 
dict. 

St.  Louis  &  S.  F.  R.  Co.  v.  Beets,  75  Kan. 
295,  10  L.R.A.(N.S.)  571,  89  Pac  683;  Mis- 
souri, K.  &  T.  R.  Co.  v.  Byrne,  3  Ind.  Terr. 
740,  49  S.  W.  41;  Tracy  v.  Chicago  &  A. 
R.  Co.  80  Mo.  App.  389;  Galveston,  M.  & 
S.  A.  R.  Co.  v.  Jackson,  —  Tex.  Civ.'  App. 
— ,  37  S.  W.  255. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  by  F.  M.  Abell  against 
the  Atchison,  Topeka,  &  Santa  Fe  Railway 
Company  to  recover  damages  for  injuries 
to  his  cattle  shipped  by  the  defendant  from 
Magdalena,  New  Mexico,  to  Ashland, 
Kansas. 

Two  causes  of  action  were  alleged;  one 
for  injuries  caused  when  the  cattle  stam- 
peded and  broke  out  of  the  defendant's 
defective  stock  pen  at  Magdalena,  before 
they  were  loaded  upon  the  defendant's  cars, 
the  other  cause  of  action  for  injuries  caused 
by  delay  in  transportation.  The  principal 
defense  of  the  railway  company  was  that 
the  plaintiff  had  failed  to  comply  with  a 
provision  of  the  written  shipping  contract 
(which  the  evidence  shows  the  plaintiff 
signed  after  the  cattle  were  loaded  on  the 
cars),  to  the  effect  that  no  recovery  could 
be  had  for  any  loss  or  injury  to  stock  sus- 
tained during  shipment  or  previous  to  load- 
ing for  shipment,  unless  the  shipper  should 
give  written  notice  of  his  claim  to  the 
proper  officer  or  agent  of  the  company  be- 
fore the  stock  was  removed  from  the  place 
of  delivery,  or  was  mingled  with  other 
stock.  Such  a  written  notice  was  not  given, 
but  the  evidence  showed  that  not  only 
agents  of  the  defendant  at  some  of  the 
points  where  delays  occurred  were  notified 
of  the  injuries  being  done  to  the  cattle,  but 
that  the  agent  at  Ashland,  the  only  repre- 
sentative of  the  defendant  at  that  point, 
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was  present   while   the  cattle   were  being 
unloaded,  had  his  attention  directed  to  the 
condition  of   the   cattle,   and  was  notified 
orally   that   claim   for   damages   would  be 
made.     At  the  trial  a  demurrer  interposed 
to  plaintiff's  evidence  was  overruled  as  to 
the  first  cause  of  action,  but  sustained  as 
to  the  second  cause  of  action  on  the  ground 
that   there   was   no   proof   of   the   written 
notice   required  by   the   shipping  contract. 
On  the  issues  submitted  to  the  jury,  spe- 
cial findings  were  returned  to  the  effect  that 
the  cattle  in  the  stock  pen  were  frightened 
by  an  engine  or  train  passing  near  the  pen, 
causing  them  to  stampede,  and  that  their 
injuries  were  received  before  the  plaintiff 
signed  the  shipping  contract;  that  the  de- 
fendant  was  negligent  in  failing  to  keep 
the   pen   in   proper   repair;    and   that   the 
cattle  would  not  have  escaped  if  the  pens 
had  been  in  a  reasonably  safe  and  suitable 
condition.    Upon  this  cause  of  action  plain- 
tiff secured  judgment  for  $750,  and  defend- 
ant   appeals.      An    appeal    was    taken    by 
plaintiff  from  the  order  sustaining  the  de- 
murrer to  the  evidence  on  the  second  cause 
of  action. 

First,  as  to  plaintiff's  appeal:  He  com- 
plains of  the  ruling  excluding  evidence  of 
waiver  and  the  holding  that  the  contract 
requirement  of  written  notice  as  to  loss 
and  injury  of  his  stock  by  reason  of  delay 
during  transportation  could  not  be  waived. 
There  is  some  testimony  that  the  trip  took 
seventy  hours,  when  a  reasonable  running 
time  from  Magdalena  to  Ashland  was  forty 
hours.  The  only  agent  of  the  company  at 
Ashland,  the  destination  of  the  cattle,  ex- 
amined and  counted  them  while  they  were 
being  unloaded,  and  his  attention  was  called 
to  their  condition,  and  to  the  fact  that 
damages  were  claimed  by  plaintiff  for  the 
injuries  sustained  by  the  cattle  during 
transportation.  The  plaintiff  concedes  that 
the  written  notice  required  by  the  contract 
was  not  given,  but  he  contends  that  the 
defendant  had  actual  notice  of  the  injuries 
and  of  plaintiff's  claim,  and,  having  acted 
upon  the  notice  and  made  an  examination, 
it  has  had  the  benefit  and  protection  that 
the  written  notice  was  designed  to  furnish, 
and  that  the  company  cannot  make  the  ab- 
sence of  such  notice  a  defense.  It  was  an 
interstate  shipment,  and  is  governed  by 
Federal  laws  and  regulations.  While  a  car- 
rier may  not,  by  contract,  protect  itself 
from  damages  resulting  from  its  own  negli- 
gence, it  may  stipulate  with  the  shipper 
that  reasonable  notice  of  loss  or  damage 
shall  be  given  within  a  fixed  time,  so  that 
there  may  be  an  inspection  of  the  cattle 
before  they  are  moved  from  the  place  of 
delivery,  slaughtered,  or  mingled  with  other 
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cattle.  Provisions  requiring  notice  of  losses 
and  injuries  occurring  during  transporta- 
tion, and  like  restrictions,  have  been  held 
to  be  reasonable  and  enforceable.  Kalina  v. 
Union  P.  R.  Co.  69  Kan.  172,  76  Pac.  438; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Poole,  73 
Kan.  466,  87  Pac.  465;  Atchison,  T.  &  S.  F. 
R.  Co.  v.  Wright,  78  Kan.  94,  95  Pac.  1132; 
Giles  v.  Atchison,  T.  &  S.  F.  R.  Co.  92  Kan. 
322,  140  Pac.  875;  Missouri,  K.  &  T.  R.  Co. 
v.  Harriman,  227  U.  S.  667,  67  L.  ed.  690, 
33  Sup.  Ct.  Rep.  397. 

Written  notice  of  the  claim  for  injuries 
and  damages  is  expressly  required  by  the 
contract.  Doubtless,  the  purpose  was  that 
the  nature  of  the  injury  and  the  extent  of 
the  claim  may  be  made  definite,  so  that  the 
carrier  may  examine  the  cattle  as  to  the 
claimed  injury,  while  the  evidence  of  loss 
and  injury  is  available.  It  is  the  view  of 
the  court  that  the  specific  requirement  that 
the  notice  shall  be  in  writing  is  one  which 
cannot  be  waived.  The  provisions  regulat- 
ing interstate  commerce  as  between  carrier 
and  shipper  are  intended  to  be  of  uniform 
application.  If  a  carrier  should  exact  a 
written  notice  from  one  shipper  and  waive 
it  as  to  another,  it  might  Jead  to  unjust 
discriminations  and  the  abuses  which  the 
Commerce  Acts  were  designed  to  prevent. 
In  contracts  providing  that  damages  of  the 
kind  in  question  shall  not  be  recoverable, 
unless  the  claim  is  made  within  fixed 
times,  it  has  been  held  that  the  limitation, 
cannot  be  extended  or  waived  by  the  ear" 
rier. 

In  A.  J.  Phillips  Co.  v.  Grand  Trunk 
Western  R.  Co.  236  U.  S.  662,  667,  59  L.  ed. 
774,  776,  35  Sup.  Ct.  Rep.  444,  446,  it  was 
said:  "To  have  one  period  of  limitation 
where  the  complaint  is  filed  before  the  com- 
mission, and  the  varying  periods  of  limita- 
tion of  the  different  states,  where  a  suit 
was  brought  in  a  court  of  competent  juris- 
diction, or  to  permit  a  railroad  company 
to  plead  the  Statute  of  Limitations  as 
against  some,  and  to  waive  it  as  against 
others,  would  be  to  prefer  some  and  dis- 
criminate against  others,  in  violation  of 
the  terms  of  the  Commerce  Act,  which  for- 
bids all  devices  by  which  such  results  may 
be  accomplished." 

See  also  Georgia,  F.  &  A,  R.  Co.  v.  Blish 
Co.  241  U.  S.  190,  60  L.  ed.  948,  36  Sup. 
Ct.  Rep.  541;  Banaka  v.  Missouri  P.  R.  Co. 
193  Mo.  App.  345,  186  S.  W.  7;  Wall  v. 
Northern  P.  R.  Co.  (1916)  53  Mont.  81, 
L.R.A.1917C,  433,  161  Pac.  518. 

While,  under  state  regulations,  formal 
written  notice  is  not  held  to  be  essential, 
where  the  carrier  has  actual  notice  and  has 
all  the  benefits  which  the  written  notice 
would  give,  it  is  the  view  of  the  court  that 
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to*  enforce  the  stipulation  requiring  written 
notice  of  the  claims  made  by  some  inter- 
state shippers,  and  to  dispense  with  it  as  to 
others,  would  be  a  violation  of  the  equality 
of  treatment  provided  for  interstate  ship- 
pers under  the  Federal  laws,  and  that  the 
trial  court  ruled  correctly  in  holding  that 
the  plaintiff  was  not  entitled  to  recover  on 
the  first  count. 

The  defendant  contends  that  the  same 
rule  should  have  been  applied  to  plaintiffs 
second  cause  of  action.  As  we  have  seen, 
that  was  an  injury  and  loss  which  occurred 
after  the  cattle  had  been  received  and 
placed  in  the  stockyards  of  the  defendant, 
but  before  the  shipping  contract  had  been 
signed  by  the  plaintiff.  The  cattle  were 
frightened  while  in  the  pens,  by  an  engine 
passing  over  the  tracks  adjacent  to  the  pen, 
and  the  jury  found  that  they  escaped  and 
were  injured  through  the  negligence  of  the 
defendant  in  failing  to  keep  the  pens  in 
repair  and  in  a  safe  and  suitable  condition. 
The  court  held  that  written  notice  was  not 
essential  to  recovery  for  this  injury  and 
loss,  because  it  occurred  before  the  execu- 
tion of  the  shipping  contract.  The  cattle 
were  delivered  to  the  defendant  for  imme- 
diate shipment,  and  it  was  holding  them  as 
a  common  carrier,  at  the  time  they  broke 
out  of  the  pens  which  it  had  provided  for 
their  safe -keeping.  The  responsibility  of  a 
carrier  for  live  stock  delivered  to  it  for 
shipment  differs  from  that  which  it  assumes 
when  it  undertakes  the  carriage  of  goods. 
It  is  an  insurer  of  goods  received  for  imme- 
diate shipment,  while,  as  to  animals  which 
may  suffer  injury  by  reason  of  their  pro- 
pensities and  habits,  or  of  their  own  lack 
of  vitality,  it  is  not  deemed  to  be  liable  if 
it  provides  suitable  facilities  for  the  care 
and  handling  of  the  cattle,  and  exercises 
reasonable  vigilance  and  care  for  their 
safety  while  they  are  in  its  possession.  The 
nature  of  the  animals  transported  has  a 
controlling  effect  in  determining  the  kind 
of  care  required.  1  Hutchinson,  Carr.  3d 
ed.  §  335.  It  has  been  held  that  if  the 
stockyards  provided  by  a  railway  company 
for  receiving  and  holding  cattle  for  ship- 
ment are  defective  and  unsuitable  for  the 
purpose,  and  if  cattle  received  for  ship- 
ment are  injured  by  reason  of  the  defective 
and  unsafe  yards,  the  company  will  be  held 
liable  for  the  damages  sustained.  St.  Louis 
&  S.  P.  R.  Co.  v.  Beets,  75  Kan.  295,  10 
L.R.A.(N.S.)  571,  89  Pac.  683.  If  the 
owner  of  cattle  is  permitted  to  use  the 
pens  for  a  time,  and  the  cattle  placed 
therein  are  not  received  for  immediate  ship- 
ment, the  relation  of  carrier  and  shipper 
would  not  arise.  Case  note  in  10  L.R.A. 
(N.S.)  571.    But,  where  cattle  are  received  | 
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for  immediate  shipment  and  placed  in  pens 
which  the  carrier  has  provided  for  that  pur- 
pose, the  obligation  of  a  carrier  attaches, 
although  the  shipping  contract  was  not 
signed  until  after  the  cattle  were  injured. 
Meloche  v.  Chicago,  M.  &  St.  P.  R.  Co.  lift 
Mich.  69,  74  N.  W.  301;  Lackland  v.  Chi- 
cago &  A.  R.  Co.  101  Mo.  App.  420,  74  S.  W. 
605;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Trawiclc,  SO 
Tex.  270,  15  S.  W.  568,  18  S.  W.  948;  Gal- 
veston, H.  &  S.  A.  R.  Co.  v.  Jackson  (1896) 
—  Tex.  Civ.  App.  — ,  37  S.  W.  255;  Thomp. 
Neg.  §  6579. 

It  is  contended,  however,  that  the  provi- 
sions of  the   shipping  contract  required    a. 
written  notice  of  a  loss  occurring  before  the 
cattle  were  loaded,  or  transportation    had 
actually  begun,  and  that  in  the  absence   of 
such  notice  no  recovery  could  be  had.      The 
part  of  the  contract  applicable  reads:     **In 
order  that  any  loss  or  damage  to  be  claimed 
by  the  shipper  may  be  fully  and  fairly   in- 
vestigated and  the  fact  and  nature  of  such 
claim  or  loss  preserved  beyond  dispute  and 
by  the  best  evidence,  it  is  agreed  that,  as  a 
condition  precedent  to  his  right  to  recover 
any  damages  for  any  loss  or  injury  to   his 
said  stock  during  the  transportation  thereof, 
or  at  any  place  or  places  where  the   same 
may  be  loaded  or  unloaded  for  any  purpose 
on  the  company's  road,  or  previous  to  load- 
ing thereof  for  shipment,  the  shipper  or  his 
agent  in  charge  of  the  stock  will  give  notice 
in  writing  of  his  claim  therefor  to   some 
officer  of  said  company,  or  to  the  nearest 
station  agent,  or,  if  delivered  to  consignee 
at  a  point  beyond  the  company's  road,   to 
the  nearest  station  agent  of  the  last  carrier 
making    such   delivery,   before    such    stock 
shall  have  been  removed  from  the  place   of 
destination  above  mentioned,  or  from    the 
place  of  delivery  of  the  same  to  the   con- 
signee,  and  before   such   stock   shall    nave 
been     slaughtered     or     intermingled     with 
other  stock,  and  will  not  move  such  stock 
from  said  station  or  stockyards  until    the 
expiration  of  three  hours  after  the  giving 
of  such  notice;  and  a  failure  to  comply  in 
every  respect  with  the  terms  of  this  clause 
shall  be  a  complete  bar  to  any  recovery  of 
any  and  all   such  damages.     The  written 
notice  herein  provided  for  cannot  and  shall 
not  be  waived  by  any  person  except  a  gen- 
eral officer  of  the  company,  and  he  only  in 
writing.     Nor   shall   any   such   damage    be 
recoverable   unless   written   claim   therefor 
shall  be  presented  to  the  company  within 
ninety-one  days  after  the  same  may  have 
occurred." 

Under  this  provision,  a  written  notice  of 
a  claim  for  loss  and  injury  which  results 
from  the  negligence  of  the  company,  before 
the  cattle  are  loaded  for  shipment,  is  just 
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as  essential  to  recovery  aa  it  is  in  case  of 
a  claim  for  loss  or  injury  sustained  during 
transportation.    Counsel  refer  to  St.  Louis 
&  S.  F.  R.  Co.  v.  Beets,  supra,  wherein  it 
was  said  that  a  provision  with  reference  to 
notice  in  a  shipping  contract  did  not  apply 
to  damages  sustained  before  transportation 
begins  or  after  it  has  ended,  and  only  cov- 
ered such  injuries  as  occur  while  the  stock 
is  in  transit.  The  contract  which  was  under 
consideration  in  that  case  was  not  so  broad 
in  its  terms  as  the  one  in  question,  and 
contained    no   provision   as   to   claims   for 
losses  or  injuries  sustained  previous  to  the 
loading  of  stock  for  shipment.     No  reason 
is  seen  why  notice  of  a  claim  for  such  loss 
may  not  be  the  subject  of  a  contract  be- 
tween the  parties,  the  same  as  it  is  for  a 
claim   for   injuries   occurring   between   the 
place  of  shipment  and  the  place  of  destina- 
tion.   The  same  rule  must  therefore  be  ap- 
plied to  a  claim  for  loss  or  injury  sustained 
by  the  plaintiff  before  shipment  was  made. 
The  required  notice  not  having  been  given, 
and   being   one  which  the   carrier   cannot 
waive  or  the  defendant  omit  to  require,  the 
demurrer  to  plaintiff's  evidence  upon  this 
cause  of  action  should  not  have  been  sus- 
tained. 

The  ruling  of  the  district  court  sustain- 
ing the  demurrer  to  plaintiff's  evidence  on 
one  count  in  favor  of  the  defendant  is  af- 
firmed, and  the  judgment  in  favor  of  the 
plaintiff  on  the  other  cause  of  action  is 
reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  judgment  in  favor  of  the 
defendant. 

Johnston,  Ch.  J.,  dissenting: 
The    provision    relating   to   the   kind   of 
notice   that   shall  be  given  of  a  claim  of 
damages  does  not,  in  my  opinion,  enter  into 
the  rate  that  shall  be  charged,  nor  does  a 
holding  that  there  is  no  necessity  of  giving 
iiotice  of  a  loss,  where  a  party  already  has 
full  notice  and  knowledge  of  the  same,  open 
the  way  to  discrimination  or  violation  of 
the  terms  of  the  Commerce  Acts.    The  pur- 
pose of  the  notice  is  to  afford  the  carrier 
an  opportunity  to  inquire  into  the  validity 
and  justice  of  a  claim  of  loss,  and  not  to 
defeat  a  recovery  for  a  loss  actually  sus- 
tained, and  of  which  the  carrier  has  all  the 
knowledge   which   a   written   notice   would 
give.     How  can  a  written  notice  be  essen- 
tial, where  the  defendant  admits  knowledge 
of  the  loss  for  which  a  claim  is  made?     If 
the  cattle  died  during  transportation,  and 
the  defendant  assisted  in  loading  and  un- 
loading them  and  in  that  way  had  learned 
of  their   condition  and   that  a  claim  was 
made   for  injuries  sustained,  what  purpose 
can    bo    subserved  by   a   formal   notice   of 
these    facts?     Stipulations   providing  that 


no  recovery  can  be  had  for  the  negligence 
of  the  carrier,  unless  notice  is  given,  are 
sustained  on  the  theory  that  it  is  only  rea- 
sonable that  the  carrier  should  have  an 
opportunity  to  inspect  the  injured  animals 
before  they  are  removed  from  its  custody, 
or  mingled  with  other  animals.  Unless 
given  such  an  opportunity,  the  carrier 
would  have  difficulty  in  ascertaining  the 
nature  and  extent  of  the  injuries;  but,  if 
the  carrier  has  had  this  opportunity  and 
has  learned  the  condition  of  the  injured 
animals,  the  purpose  of  the  notice  has  been 
fully  accomplished.  Under  such  circum- 
stances, the  formality  of  a  written  notice 
is  not  regarded  to  be  a  reasonable  require- 
ment, or  to  be  necessary  to  a  recovery  of 
damages  in  intrastate  shipments.  Atchison, 
T.  &  S.  F.  R.  Co.  v.  Poole,  78  Kan.  466,  87 
Pac.  465;  Missouri,  K.  &  T.  R.  Co.  v.  Fry. 
74  Kan.  546,  87  Pac.  754;  Cornelius  v.  At- 
chison, T.  &  S.  F.  R.  Co.  74  Kan.  599,  87 
Pac.  751;  Missouri,  K.  &  T.  R.  Co.  v.  Frog- 
ley,  76  Kan.  440,  89  Pac.  903;  Ray  v.  Mis- 
souri, K.  &  T.  R,  Co.  90  Kan.  244,  133  Pac. 
847.  I  am  unable  to  see  why  the  rule 
applicable  to  intrastate  shipments  should 
not  apply  to  those  made  under  the  Federal 
law,  nor  how  such  an  interpretation  of  the 
contract  and  law  can  operate  as  a  discrimi- 
nation, or  defeat  the  purpose  of  the  Federal 
law. 

West,  J.,  joins  in  this  dissent.  Marshall, 
J.,  dissenting. 
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PETER  ENGELBRECHT,  Appt., 

v. 

J.  B.  HERRINGTON,  Exr.,  etc.,  of  Andrew 
Engelbrecht,  Deceased. 

(101  Kan.  720,  172  Pac  715.) 

Limitation  of  actions  —  promise  to  con- 
vey land. 

1.  An  owner  of  land  entered  into  a  con- 
tract with  his  son  that,  if  the  son  would 
remain  at  home  and  help  the  father  pay  a 
mortgage  debt  upon  his  farm,  he  would 
leave  to  the  son  one  half  of  the  farm  at  the 
death  of  the  father  and  mother,  and  the 
son,  in  accordance  with  the  contract,  re- 
mained at  home  for  about  five  years,  during 
which   time   the  mortgage  debt  was   paid. 

Headnotes  by  Johnstok,  Ch.  J. 

Note.  —  The  specific  performance  of  con- 
tracts to  leave  property  in  consideration  of 
services  or  support  is  treated  in  the  anno- 
tation to  Bennett  v.  Burkhalter,  44  L.R.A. 
(N.S.)  733;  and  a  similar  question  as  re- 
gards contracts  to  leave  property  to  child 
in  consideration  of  his  living  with  promisor, 


L.R.A.1918E. 


60 


786 


KANSAS  SUPREME  COURT. 


More  than  twenty-six  years  after  perform- 
ance by  the  son  had  been  completed,  the 
father  conveyed  the  farm  to  a  stranger,  and 
died  without  devising  any  part  of  the  land 
to  the  son.  Held,  in  an  action  brought  by 
the  son  for  specific  performance,  or  for  dam- 
ages in  lieu  of  performance,  that  when  the 
father  conveyed  the  land  to  another  and 
placed  it  beyond  his  power  to  devise  one 
half  of  the  land  to  the  son,  and  perform- 
ance by  the  father  became  a  legal  impossi- 
bility, a  cause  of  action  accrued  at  once  in 
favor  of  the  sun,  and  from  that  time  the 
Statute  of  Limitations  began  to  run  against 
him. 

For  other  cases,  see  Limitation  of  Actions, 
II.  b,  in  Dig.  1-52  N.  8. 

On  Rehearing. 

Pleading  —  lndeflniteness  —  objection. 

2.  To  be  available,   an  objection  to  the 
generality  or  indefiniteness  of  the  averments 
of  a  pleading  should  be  raised  by  motion. 
For  other  cases,  see  Appeal  and  Error,  V.  d, 

in  Dig.  1-52  N.  8. 

Trust  —  express  —  how  created. 

3.  Under  the  statute,  an  express  trust  re- 
lating to  lands  can  only  be  created  by  a 
writing  signed  by  the  party  creating  the 
same,  or  by  his  attorney  thereto  lawfully 
authorized  in  writing. 

For  other  cases,  see  Trusts,  7.  c,  in  Dig. 
1-32  N.  8. 

Contract  —  parol  —  to  convey  lands. 

4.  A  parol  contract  for  the  sale  of  lands, 
or  of  anv  interest  therein,  is  within  the 
Statute  of  Frauds  and  unenforceable,  un- 
less it  is  taken  out  of  the  statute  by  some 
fact  or  circumstance  connected  with  it. 
For  other  cases,  see  Contracts,  I.  e,  4>  t» 

Dig.  1-52  N.  8. 

Same  —  payment  of  consideration  —  ef- 
fect. 

5.  The  payment  of  the  purchase  price  does 
not  take  a  verbal  contract  for  the  sale  of 
lands  out  of  the  Statute  of  Frauds,  nor  will 
the  payment  of  the  consideration  in  service 
have  that  effect,  if  the  value  of  the  service 
may  be  determined  and  compensation  in 
money  may  be  made  therefor. 

For  other  cases,  see  Contracts,  /.  e,  6,  6,  in 
Dig.  1-52  N.  8. 

(November  10,  1917.) 

in  the  annotation  to  Baumann  v.  Kusian, 
44  L.R.A.(N.S.)   756. 

As  to  specific  performance  of  contract  to 
devise  or  convey  property  in  consideration 
of  performing  services  or  furnishing  sup- 
port, where  no  possession  taken  or  improve- 
ments made,  see  notes  to  Grindling  v.  Reyhl, 
15  L.R.A.(N.S.)  466,  and  Schoonover  v. 
Schoonover,  38  L.R.A.(N.S.)   752. 

The'  effect  of  a  breach  by  a  promisor,  dur- 
ing lifetime,  of  a  contract  to  compensate  for 
services  upon  death,  to  start  the  Statute  of 
Limitations,  is  discussed  in  the  note  to  Ga 
Nun  v.  Palmer,  36  L.R.A.(N.S.)  922. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Shawnee  County 
in  favor  of  defendant  in  an  action  brought 
to  enforce  an  alleged  oral  contract  to  devise 
certain  land  to  plaintiff.    Affirmed. 

The  facts  aTe  stated  in  the  opinion. 

Messrs.  Crane,  Hayden,  &  Hayden, 
Oscar  Raines,  and  Robert  Hei«ert  for 
appellant. 

Messrs.  Hazen  &  Gaw,  for  appellee: 

Defendant  was  entitled,  under  the  gen- 
eral denial,  to  rely,  among  other  defenses, 
upon  the  Statute  of  Frauds. 

Wiswell  v.  Tefft,  5  Kan.  263;  Jamison  v. 
Christman,  95  Kan.  131,  148  Pac.  247. 

The  homestead  cannot  be  alienated  with- 
out the  joint  consent  of  both  husband  and 
wife,  and  a  contract  entered  into  without 
such  joint  consent  is  void. 

Withers  v.  Love,  72  Kan.  140,  3  L.R.A. 
(N.S.)  514,  83  Pac.  204;  Morris  v.  Ward, 
5  Kan.  239;  Ooughlin  v.  Coughlin,  26  Kan. 
116;  Matney  v.  Linn,  69  Kan.  613,  54  Pac 
668;  Pilcher  v.  Atchison,  T.  &  S.  F.  R.  Co. 
38  Kan.  516,  5  Am.  St.  Rep.  770,  16  Pac 
945;  Dudley  v.  Shaw,  44  Kan.  683,  24  Pac 
1114;  Sullivan  v.  Wichita,  64  Kan.  639,  68 
Pac.  55;  Durand  v.  Higgins,  67  Kan.  110, 
72  Pac.  567;  Walz  v.  Keller,  102  Kan.  124, 
169  Pac.  196;  Mundy  v.  Shellaberger,  88 
C.  C.  A.  445,  161  Fed.  503. 

The  contract  in  question  was  void  under 
the  Statute  of  Frauds,  independent  of  being 
void  on  account  of  it  relating  to  the  home- 
stead and  not  having  been  alienated  with 
the  joint  consent  of  husband  and  wife. 

Larimer  v.  Kelley,  10  Kan.  298;  Sutphen 
v.  Sutphen,  30  Kan.  510,  2  Pac.  100;  Jami- 
son v.  Christman,  95  Kan.  131,  148  Pac 
247;  Mundy  v.  Shellaberger,  supra;  Weitz- 
ner  v.  Thingstad,  55  Minn.  244,  56  N.  W. 
817;  Thimes  v.  Stumpff,  33  Kan.  53,  5  Pac 

431. 

Before  a  contract  coming  within  the 
Statute  of  Frauds  can  be  enforced,  there 
must  be  payment  together  with  possession 
— by  payment,  with  possession,  and  the 
making  of  valuable  improvements. 

Baldwin  v.  Squier,  31  Kan.  283,  1  Pac 
591;  Nay  v.  Mograin,  24  Kan.  75;  Durham 
v.  Carbon  Coal  &  Min.  Co.  22  Kan.  233,  15 
Mor.  Min.  Rep.  380;  Burnell  v.  Bradbury, 
67  Kan.  762,  74  Pac.  279;  Baldwin  v.  Bald- 
win, 73  Kan.  42,  4  L.RA.(N.S.)  957,  84 
Pac.  568;  Baldridge  v.  Centgraf,  82  Kan. 
242,  108  Pac.  83;  Witt  v.  Boothe,  98  Kan. 
554,  158  Pac  851. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  by  Peter  Engel- 
brecht  against  J.  B.  Herri ngton,  the  execu- 
tor  of   the   will   of   Andrew   Engelbreckt» 
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deceased,  to  recover  land,  or  rather  the 
ralue  of  land,  which  it  is  alleged  the 
deceased  orally  agreed  to  devise  to  plain- 
tiff. Plaintiff  appeals  from  a  judgment  in 
defendant's  favor. 

In  1878   Engelbrecht  purchased  a  farm 
and,  at  the  same  time,  executed  a  mort- 
gage for  most  if  not  all  of  the  purchase 
price.    He  and  his  family  occupied  it  as  a 
homestead  from  that  time  until  June,  1909, 
when  he  sold  and  conveyed  it  to  another. 
It  was  alleged  by  plaintiff  that,  in  1884,  his 
father  entered  into  an  oral  agreement  with 
him,  by  which  it  was  agreed  that,  if  plain- 
tiff would   stay  at   home,  work   upon   the 
farm,  and  help  earn  money  enough  to  pay 
the  mortgage    debt    against    it,    he    would 
leave  plaintiff  one-half  of  it  at  the  death 
of  himself  and  wife.    It  was  further  alleged 
that  in  June,  1909,  the  father,  in  violation 
of  the   contract,    had    sold    the    farm    for 
$8,000,  when  it  was  really  worth  $12,000, 
and  he  therefore  asked  a  recovery  of  $6,000. 
The  answer  of  the  defendant  was  a  general 
denial,  and   an  averment   that   the   action 
was  barred  by  the  Statute  of  Limitations. 
The  testimony   offered   in   support   of   the 
plaintiff's'  claim    consisted    principally    of 
conversations  which  the  plaintiff  claimed  to 
have  heard  between  His  father  and  mother, 
both  of  whom  had  died  some  time  'before 
this  action  was  brought.    He  testified  that 
one  of  these  occurred  about  1885,  that  the 
other  was  several  months  later,  and  that 
in  each  conversation  his  father  had  said  to 
his  mother  that  he  had  entered  into  a  con- 
tract with  Peter,  by  which  he  had  agreed 
to  leave  Peter  one  half  of  the  farm  when 
they   (his  parents)   were  through  with  it. 
The  response  of  the  mother  in  each  case 
was:    "I  am  glad  of  it."    According  to  his 
testimony,  the  same  words  were  used  by 
the  father  and  mother  in  each  of  these  con- 
versations.    He   testified   that   about   five 
years  afterward  he  heard  his  father  say  to 
his  mother  that  Peter  had  performed  his 
part  of  the  contract  and  that  he  now  had 
money   enough   to   pay   off   the   mortgage. 
Although  Peter  was  present  at  all  of  the 
conversations,  he  says  he  took  no  part  in 
any  of  them.     Nothing  was  said  by  either 
the  father  or  mother  to  him,  nor  by  him  to 
them.    On  this  account  it  could  not  be  said 
that  these  statements  constituted  commu- 
nications or  transactions  had  between  him 
and    deceased    persons.      Other    witnesses, 
however,  stated  that  they  heard  the  father 
in  his  lifetime  praise  Peter  and  his  work, 
and  say  that  he  would  give  the  property  to 
Peter  when  he  died.    Evidence  produced  by 
defendant   consisted   of  facts   and  circum- 
stances    inconsistent     with     the     contract 
pleaded.      For    instance,    in    1901    Andrew 
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Engelbrecht  made  a  will  leaving  a  life  es- 
tate in  the  farm  to  has  wife,  and  at  her 
death  the  property  was  to  be  equally  di- 
vided among  his  children,  including  Peter. 
There  were  eight  children  in  the  family, 
and  it  appears  that  others  of  them  worked 
on  the  farm  after  they  reached  majority, 
although  Peter  and  Mrs.  Herrington  were 
at  home  much  longer  than  the  others,  after 
they  became  of  age.    When  the  farm  was 
sold  there  was  no  recognition  by  Andrew 
Engelbrecht  of  a  contract  to  give  his  son 
one  half  of  the  land,  nor  any  suggestion 
that  Peter  had  any  interest  in  it.     After 
his  wife's  death,  Andrew  Engelbrecht  exe- 
cuted another  will,  the  one  probated  after 
his  death,  and  in  it  he  gave  his  property 
in  equal  shares  to  his  children,  with  the 
exception  of  two  of  them,  but  Peter  was 
given  a  share  as  though  he  had  no  claim 
or  interest  in  the  estate.    The  general  ver- 
dict of  the  jury  was  in  favor  of  the  defend- 
ant, and  they  also  returned  answers  to  a 
number  of  special  questions.    Among  other 
things,  the  jury  found  that  the  alleged  con- 
tract had  been  made  between  plaintiff  and 
his  father,  and  that  plaintiff  had  performed 
his  part  of  it;  that  the  farm  was  a  home- 
stead when  the  contract  was  made,  but  that 
the  wife  of  Andrew  Engelbrecht  did  not 
join  in  making  the  contract;  and  that  she 
was  afterwards  informed  that  a  contract 
had  been  made,  when  she  said:   "I  am  glad 
of  it."    It  was  also  found  by  the  jury  that 
the  oral  contract  could  not  be  performed  in 
a  year,  and  that  it  was  not  intended  by  the 
parties  that  it  should  be  performed  within 
that  time,  and,  further,  that  the  plaintiff 
could  be  compensated  in  money  for  his  ser- 
vices rendered  to  his  father  from  1884  to 
1889,  and  that  the  first  time  he  ever  made 
any  claim  to  the  farm,  or  to  the  proceeds 
of  it,  was  in  January,   1915,   which  was 
shortly    before    this    action    was    brought. 
The  plaintiff  moved  for  judgment  on  the 
special  findings  and  the  admissions  of  the 
parties,  but  the  court  denied  the  motion, 
and  awarded  judgment  in  favor  of  the  de- 
fendant. 

Much  attention  has  been  devoted  to  the 
question  whether  the  parol  contract  was 
within  the  Statute  of  Frauds,  and  there- 
fore unenforceable  on  the  grounds:  (1)  That 
it  was  a  contract  affecting  real  estate;  and 
(2)  that  it  was  not  capable  of  perform- 
ance, nor  intended  to  be  performed,  within 
one  year.  Another  contention  argued  at 
length  is  that  the  subject  of  the  contract 
was  a  homestead,  and  that,  as  the  wife  did 
not  join  in  the  execution  of  the  contract,  it 
was  absolutely  void.  It  is  unnecessary  to 
determine  these  questions  so  ably  argued 
by  counsel,  as,  in  the  opinion  of  the  court, 
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the  contention  that  the  action  ia  barred  by 
the  Statute  of  Limitations  must  be  sus- 
tained. 

The  contract  was  made  in  1884,  and  fully 
performed  by  plaintiff  in  1889.  He  had 
completed  his  part  of  the  contract  twenty- 
six  years  before  the  action  was  brought. 
According  to  his  version  of  the  contract)  he 
was  not  to  receive  one  half  of  the  farm 
until  his  parents  were  through  with  it.  The 
expressions  used  were  intended  to  convey 
the  meaning  that,  if  he  worked  at  home 
and  helped  to  pay  the  mortgage  debt,  his 
father  would  leave  or  will  him  one  half  of 
the  farm.  The  agreement,  as  we  have  seen, 
was  in  parol.  He  is  seeking  damages  in 
lieu  of  specific  performance  of  the  contract, 
recognizing  that  performance  of  it  has  be- 
come impossible.  An  action  upon  an  oral 
contract  like  the  one  under  which  plaintiff 
claims  is  barred  within  three  years  after 
the  cause  of  action  accrues.  When  a  time 
is  fixed  for  the  performance  of  a  contract, 
ordinarily  there  can  be  no  breach  of  it  until 
that  time  has  arrived.  Where  an  owner  of 
land  makes  a  promise  to  an  employee  that, 
if  he  will  perform  personal  services  for  him 
during  his  lifetime,  the  employee  will  be 
given  a  share  of  his  estate,  the  right  of 
action  in  favor  of  the  employee  will  not 
accrue  until  after  the  death  of  the  employer, 
unless  in  his  lifetime  he  has  committed  an 
actionable  breach  of  the  contract.  25  Gyc. 
1074.  If  a  party  repudiates  and  renounces 
the  entire  contract,  the  other  is  absolved 
from  its  obligations,  and  may,  at  his  option, 
bring  an  action  at  once  for  the  damages 
he  has  sustained.  17  R.  G.  L.  759.  An 
illustration  of  the  rule  is  found  in  Heery 
v.  Reed,  80  Kan.  380,  102  Pac.  846,  where 
a  girl,  Maggie,  was  taken  into  the  home  of 
Devenney  to  live  with  and  work  for  him 
until  the  death  of  himself  and  wife,  in  con- 
sideration of  which  Bhe  was  to  receive  all 
of  his  property  at  the  death  of  himself  and 
wife.  After  many  years  of  service,  Deven- 
ney discharged  her  and  drove  her  from  his 
premises,  and  he  made  no  provision  for  her 
in  his  will.  In  an  action  brought  by  her  to 
recover  the  estate,  it  was  contended  that 
the  discharge  was  a  repudiation  of  the  con- 
tract which  set  the  Statute  of  Limitations 
in  motion,  and  a  recovery  thereon  was 
barred  within  three  years  after  that  time. 
The  contention  was  not  sustained,  it  being 
held  that,  as  the  term  of  service  of  Maggie 
was  to  continue  until  the  death  of  Deven- 
ney and  wife,  she  was  at  liberty  to  ignore 
the  breach  and  hold  herself  in  readiness  to 
perform  the  services  contracted  for  until 
the  specified  time.  She  had  the  option  of 
accepting  the  renunciation  and  suing  him 
for  the  damages   sustained,  but   she  also 


had  the  right  to  treat  the  contract  as  a 
subsisting  one,  and  await  the  time  for  final 
performance  specified  in  the  contract.  Until 
that  time  the  Statute  of  Limitations  diJ 
not  begin  to  run. 

That  authority  is  not  controlling  here. 
In  this  case  the  plaintiff  had  long  since 
executed  his  part  of  the  contract,  and,  what 
is  of  greater  consequence,  his  father  abso- 
lutely disabled  himself  from  performing  his 
part  of  the  contract  in  June,  1909,  by  the 
conveyance  of  the  land  to  another.  There- 
after it  was  beyond  the  power  of  the  father 
to  leave  or  will  one  half  of  the  land  to  the 
plaintiff.  The  contract  being  fully  executed 
on  the  part  of  the  plaintiff,  and  perform- 
ance on  the  part  of  his  father  being  a  legal 
impossibility,  the  contract  was  at  an  end, 
and  the  rights  of  the  plaintiff  then  fully 
accrued.  The  action  of  the  father  was  more 
than  a  renunciation,  which  the  plaintiff,  at 
his  option,  might  or  might  not  elect  to 
treat  as  a  breach  of  the  contract;  it  was 
a  self-imposed  disability  which  ended  the 
life  of  the  contract.  There  was  no  occasion 
or  excuse  to  await  the  death  of  the  plain- 
tiff's father  and  mother,  as  performance 
was  beyond  the  power  of  the  father,  and 
nothing  that  the  plaintiff  could  do  there- 
after would  revitalize  the  contract,  or  en- 
able him  to  obtain  a  share  of  the  land  that 
had  been  conveyed  to  a  stranger.  Whether 
he  sought  damages  in  lieu  of  the  land,  or 
the  value  of  his  services  on  the  quantum 
meruit,  his  cause  of  action  had  accrued 
when  the  conveyance  was  made,  and  from 
that  time  the  Statute  of  Limitations  was 
running  against  him.  It  has  been  said  that 
"if  the  vendor  has  broken  his  contract  by 
conveying  the  property  to  a  third  person, 
the.  purchaser's  right  of  action  for  damages 
accrues  at  the  time  of  the  conveyance,  and 
the  statutory  period  is  computed  from  that 
date."    25  Cyc  1090. 

In  6  R.  C.  L.  p.  1028,  reference  is  made 
to  the  voluntary  disability  of  a  party  to  a 
contract,  and  it  is  said:  "Under  the  view 
that  such  a  renunciation  may  be  treated 
as  a  breach,  a  party  to  a  contract  has  an 
immediate  right  of  action  if  the  act  of  the 
other  party  in  voluntarily  disabling  himself 
from  performing  can  be  treated  as  a  re- 
pudiation of  the  contract.  Hlustrations 
that  have  been  given  of  this  rule  are  the 
case  of  a  man  who,  having  promised  to 
marry  a  woman  on  a  certain  day,  marries 
another  before  that  day,  or  where  one  who 
has  contracted  to  execute  a  lease  on  a 
future  day  for  a  certain  term  executes 
before  that  day  a  lease  to  another  for  the 
same  term,"  etc. 

In  Union  Ins.  Co.  v.  Central  Trust  Co. 
157  N.  Y.  633,  44  LJLA.  227,  52  X.  E.  671, 


L.R.A.1918E. 


ENGELBRECHT  v.  HERRINGTON. 


799 


the  rule  was  applied  to  an  arbitration 
agreement,  and  it  was  said :  "The  principle 
is  not  confined  to  agreements  of  submission, 
but  is  applied  to  contracts  generally,  and 
the  rule  is  universally  recognized  that  where 
a  party,  before  the  time  of  performance 
arrives,  puts  it  out  of  his  power  to  keep 
his  contract,  there  is  an  immediate  right 
of  action  for  a  breach  of  that  contract  by 
anticipation."     157  N*.  Y.  at  page  643. 

Authorities  tending  to  support  the  view 
taken  are  Wolf  v.  Marsh,  54  Cal.  228,  3 
Mor.  Min.  Rep.  204;  Cochrane  v.  Oliver,  7 
111.  App.  176;  Henry  v.  Rowell,  31  Misc. 
384,  64  N.  Y.  Supp,  488;  Harris  v.  Harris, 
70  Pa.  170;  Maitland  v.  Zanga,  14  Wash. 
92,  44  Pac.  117;  Crist  v.  Armour,  34  Barb. 
378;  Burt  is  v.  Thompson,  42  N.  Y.  246,  1 
Am.  Rep.  516;  Stark  v.  Duvall,  7  Okla.  213, 
54  Pac.  453;  Crabtree  v.  Messersmith,  19 
Iowa,  179;  note  in  8  Ann.  Cas.  113. 

Plaintiffs  pleading  can  only  be  construed 
as  an  action  for  the  enforcement  of  a  con- 
tract under  which  he  was  to  have  specific 
property,  namely,  one  half  of  a  certain 
farm.  The  Statute  of  Limitations  began 
to  run  on  the  contract,  either  for  specific 
performance  or  for  damages  in  lieu  of  per- 
formance, as  soon  as  the  right  of  action 
thereon  accrued.  It  accrued  when  the  con- 
veyance was  made  by  plaintiff's  father, 
which  was  more  than  three  years  before 
his  action  was  commenced.  His  action  can 
hardly  be  regarded  as  one  on  the  quantum 
meruit  for  the  value  of  personal  services 
rendered  by  him,  and  even  if  it  were  open 
to  that  interpretation,  the  Statute  of  Lim- 
itations would  probably  have  run  upon  that 
action  within  three  years  after  the  services 
had  been  performed. 

In  any  view  it  must  be  held  that  the 
cause  of  action  was  barred  when  the  action 
was  commenced,  and  hence  the  judgment 
of  the  district  court  is  affirmed. 

A  rehearing  having  been  granted,  the  fol- 
lowing additional  opinion  was  handed  down 
May  11,  1918  (103  Kan.  21,  172  Pac.  718)  : 

A  rehearing  has  been  granted  in  this  ap- 
peal. On  the  former  hearing,  the  judgment 
in  favor  of  the  defendant  was  afhrmed,  upon 
the  ground  that  plaintiff's  alleged  cause  of 
action  was  barred  by  the  Statute  of  Lim- 
itations. Engelbrecht  v.  Herrington,  101 
Kan.  720,  ante,  785,  172  Pac  715.  The 
rule  of  law  declared  in  the  first  opinion  is 
conceded  to  be  correct  and  applicable  in 
ordinary  cases  of  breach  of  contract;  but 
it  is  contended  that,  because  of  the  agree- 
ment and  conduct  of  the  parties,  a  trust 
arose  in  favor  of  the  plaintiff,  and  that  the  < 
proceeds   of   the   farm   sold   by   his  father  i 
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in  1909  became  a  trust  fund,  in  the  hands 
of  the  father,  and  that  the  Statute  of  Lim- 
itations did  not  run  until  the  plaintiff  ob- 
tained knowledge  of  the  repudiation  of  the 
trust. 

First,  it  is  said  that  the  question  of  the 
Statute  of  Limitations  was  not  sufficiently 
pleaded  to  raise  an  issue  in  the  case.  In 
his  answer,  the  defendant  set  forth  a  gen- 
eral denial,  and  then  alleged  that  "plain- 
tiff's pretended  cause  of  action  is  barred 
by  the  Statute  of  Limitations."  The  alle- 
gation as  to  this  defense  is  not  as  specific 
as  it  should  have  been,  but  no  reply  was 
filed,  and  no  question  was  raised  as  to  the 
sufficiency  of  the  allegation  at  the  trial. 
An  attack  as  against  generality,  or  as  to 
the  statement  of  conclusions  of  fact  in  a 
pleading,  should  be  raised  by  motion,  and 
such  an  objection  is  not  good,  even  when 
raised  by  a  demurrer.  Meagher  v.  Morgan, 
3  Kan.  372,  87  Am.  Dec.  476;  Leavenworth, 
L.  &  G.  R.  Co.  v.  Leahy,  12  Kan.  124; 
McPherson  v.  Kingsbaker,  22  Kan.  646; 
Neosho  County  v.  Spearman,  89  Kan.  106, 
130  Pac,  677.  No  objection  having  been 
made  as  to  the  form  and  sufficiency  of  the 
averment  on  the  trial,  nor  yet  in  the  brief 
filed  at  the  first  hearing  of  the  appeal,  it 
cannot  be  raised  at  this  time. 

The  question  then  is:  Did  the  contract 
between  the  father  and  son  create  a  trust 
which  prevented  the  Statute  of  Limitations 
from  running  against  his  action?  The 
plaintiff  contends  that,  as  an  express  truat 
is  created  by  agreement  which  specifically 
defines  the  persons,  property,  and  purposes 
of  the  trust,  the  agreement  between  Andrew 
Engelbrecht  and  himself  created  an  express 
trust,  and  that-  in  case  of  such  a  trust  the 
statute  does  not  begin  to  run  until  there 
has  been  a  denial  or  repudiation  of  the 
trust.  The  contract  sought  to  be  enforced, 
and  upon  which  a  trust  is  claimed,  was  not 
in  writing.  It  related  to  lands  and,  under 
the  statute,  an  express  trust  concerning 
real  estate  can  only  be  created  by  a  writ- 
ing signed  by  the  party  creating  the  same, 
or  by  his  attorney  lawfully  authorized  in 
writing.  Gen.  Stat.  1915,  §  11674;  Knaggs 
v.  Mastin,  9  Kan.  532 ;  Gee  v.  Thrailkill,  43 
Kan.  173,  25  Pac.  588. 

Aside  from  this  objection,  the  contract  is 
one  which  cannot  be  enforced  because  of 
the  prohibition  of  the  Statute  of  Frauds. 
Under  that  statute,  a  contract  for  the  sale 
of  lands  or  of  any  interest  therein  is  void 
and  unenforceable,  if  it  or  some  memoran- 
dum of  it  is  not  in  writing.  It  is  likewise 
void  if  it  is  one  not  to  be  performed  within 
a  year.  As  the  contract  in  question  was 
oral,  and  there  is  a  finding  by  the  jury, 
which  the  court  adopted,  that  it  was  not 


790 


KANSAS  SUPREME  COURT. 


capable  of  performance  within  one  year, 
and,  further,  that  it  was  not  the  intention 
of  the  parties  that  it  should  be  performed 
within  that  time,  it  must  be  deemed  to  be 
void,  unless  it  is  taken  out  of  that  statute 
by  some  fact  or  circumstance  in  the  case. 
Gen.  Stat.  1915,  §  4889.  Plaintiff  contends 
that  performance  of  the  contract  on  his 
part  was  sufficient  to  take  it  out  of  the 
statute.  Performance  by  him  is  the  equiv- 
alent of  payment  of  the  purchase  price  of 
one  half  of  the  farm,  but,  under  the  author- 
ities, that  will  not  take  a  parol  contract 
concerning  lands  out  of  the  statute.  In 
Bladwin  v.  Squier,  31  Kan.  283,  1  Pac.  591, 
there  is  a  discussion  as  to  what  will  take 
a  parol  contract  lor  the  sale  of  lands  out 
of  the  statute,  and,  after  stating  that  im- 
provements made  after  the  death  of  one 
of  the  contracting  parties,  and  without 
authoritv  from  his  heirs,  would  not  have 
that  effect,  and  also  that  mere  constructive 
possession  would  not  remove  it  from  the 
operation  of  the  statute,  the  court,  in 
speaking  of  performance  to  the  extent  of 
payment  of  the  purchase  price,  said:  "In 
reference  to  this,  the  general  rule  is  that 
payment  of  the  purchase  price  does  not 
take  such  a  contract  out  of  the  reach  of 
the  Statute  of  Frauds.  Edwards  v.  Fry,  9 
Kan.  423;  Fry,  Spec.  Perf.  §  430;  Browne, 
Stat.  Fr.  S  463.  This  is  upon  the  ground 
that  the  money  can  be  recovered  back  by 
action,  and  so  no  fraud  will  be  accomplished 
if  the  parol  contract  is  not  enforced." 
31  Kan.  284. 

In  Goddard  v.  Donaha,  42  Kan.  754,  22 
Pac.  708,  it  is  decided  that  "a  parol  agree- 
ment to  convey  land,  and  full  payment  of 
the  purchase  price,  will  not  alone  operate 
to  pass  the  title  thereto,  where  no  posses- 
sion of  the  land  is  taken  under  the  agree- 
ment, and  no  memorandum  thereof  is  in 
writing."    Syl.  If  3. 

In  Baldwin  v.  Baldwin,  73  Kan.  39,  4 
L.R.A.(N.S.)  957,  84  Pac.  568,  it  was  stated 
that  payment  of  the  purchase  price  alone 
is  not  sufficient  to  take  the  case  out  of 
the  statute,  nor  is  such  payment,  accom- 
panied by  possession,  enough,  unless  the 
possession  is  open,  notorious,  exclusive, 
continuous,  and  obviously  in  pursuance  of 
the  contract.  See  also  Baldridge  v.  Cent- 
graf,  82  Kan.  240,  108  Pac.  83.  The  gen- 
eral rule  is  that  every  parol  contract  con- 
cerning lands  is  within  the  Statute  of 
Frauds  and  Perjuries,  and  unenforceable, 
except  where  the  performance  cannot  be 
compensated  in  damages.  The  fact  that 
the  consideration  for  the  contract  was  to 
be  paid  in  services,  and  not  in  money, 
makes  no  difference  in  the  application  of 
the   rule.     If   the   value   of   the   plaintiff's 


services  may  be  determined,  and  compensa- 
tion made  in  money,  the  case  is  not  taken 
out  of  the  statute.  Baldwin  v.  Squier,  31 
Kan.  283,  1  Pac.  591.  Any  dispute  there 
might  have  been  on  that  subject  is  settled 
by  the  answer  given  by  the  jury  to  special 
interrogatory  No.  11,  submitted  by  the 
court,  which  is  as  follows:  "Can  Peter 
Engelbrecht  be  fairly  and  reasonably  com- 
pensated in  money  for  the  services  he  ren- 
dered on  the  farm,  from  the  spring  of 
1884  to  1889?    Answer:     Yes." 

This  finding,  which  met  the  approval  of 
the  court,  together  with  the  conceded 
facts  that  there  was  no  possession  and  no 
performance,  except  services  rendered  in 
payment  of  the  consideration — something 
which,  it  is  found,  can  be  measured  and 
computed  in  money — makes  it  clear  that 
the  verbal  contract  is  within  the  statute, 
and  unenforceable. 

The  judgment  must  therefore  stand  af- 
firmed. 
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HIRAM  H.  McGLAUFLIN 
v. 

BOSTON  &  MAINE  RAILROAD. 


TERESA  DEDDLING 
v. 

SAME. 


HENRY  MARTELL 
v. 

SAME. 


MARY  McSWEENEY 
v. 

SAME. 


ALICE  THOMPSON 
v. 

SAME. 


MARTHA  THOMPSON 
v. 

SAME. 


WALTER  TATE 
v. 

SAME. 
(230  Mass.  431,  119  N.  E.  955.) 

Railroad  —  failure  of  crossing  signal  — 
liability. 
A  railroad  company  is  not  liable  for  in* 

Note.  —  As  to  liability  in  case  of  collision 
of  road  vehicle  with  car  standing  on  cross- 
ing, see  annotation  following  this  case,  posV 
792,  and  references  therein  to  annotation  on- 
related  questions. 
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jury  to  the  occupants  of  an  automobile 
which  collides  with  a  train  standing  on  a 
blind  crossing,  because  a  gong  installed  to 
announce  the  approach  of  trains  to  the 
crossing  was  not  ringing. 
For  other  cases,  see  Railroads,  II.  d,  S,  b,  in 
Dig.  1-52  N.  B. 

(May  28,  1918.) 

BEPORT  by  the  Superior  Court  for  Mid- 
dlesex   County    for    determination    by 
the    Supreme    Judicial    Court    of    actions 
brought   to  recover   damages   for   personal 
injuries,  alleged  to  have  been  caused  by  de- 
fendant's negligence,  which  resulted  in  find- 
ings    for     plaintiffs,     and    for     defendant 
against  plaintiff  McGlauflin.    Judgment  for 
defendant  in  each  case. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Daniel  H.   Coakley,  W.   Jen- 
nings Patron,  and  John  J.  Shaughneesy, 
for  plaintiffs. 

Defendant  and  its  servants,  in  the  exer- 
cise of  reasonable  care,  were  justified  in  be- 
lieving that  travelers  in  properly  lighted 
automobiles,  driving  at  a  reasonable  speed, 
would  observe  the  cars  upon  the  crossing 
in  time  to  avoid  coming  into  collision  with 
them. 

Trask  v.  Boston  &  M.  R.  Co.  219  Mass. 
410.   106  N.  £.  1022. 

There  is  no  evidence  to  show  that  the  de- 
fendant had  been  required  to  provide  their 
crossing  with  an  electric  signal,  under 
Stat.  1906,  chap.  463,  pt.  2,  §  151. 

Nor  is  there  any  evidence  that  would 
warrant  a  finding  that  such  precautions 
were  necessary,  unless  it  be  the  evidence 
that  the  bell  was  in  fact  maintained. 

Giaeomo  v.  New  York,  N.  H.  A  H.  R.  Co. 
106  Mass.  192,  81  N.  E.  899;  Zenzil  v. 
Delaware,  L.  &  W.  R.  Co.  267  Pa.  473,  101 
Atl.  809;  White  v.  New  York,  N.  H.  &  H. 
R.  Co.  200  Mass.  441,  86  N.  E.  923. 

Messrs.  Trail  &  Wier  and  John  M, 
O'l>onoghue,  for  defendant: 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  McGlauflin  was  operating 
for  hire  an  automobile  between  Hudson  and 
Marlboro,  for  the  conveyance  of  passengers. 
The  other  plaintiffs  boarded  the  automobile 
about  8  o'clock  in  the  evening,  July  22, 
1915,  at  Hudson,  to  be  carried  to  Marlboro. 
About  a  mile  from  the  starting  place  the 
public  highway  crosses  the  defendant's  rail- 
road at  grade.  The  railroad  crossing  can- 
not be  seen  by  a  person  traveling  in  the 
same  direction  as  the  plaintiffs  were  going, 
until  within  200  or  300  feet  of  it.  There 
was  an  electric  bell  at  the  right  of  the 
highway,  designed  to  warn  travelers  on  the 


highway  of  approaching  trains,  which  was 
installed  and  maintained  by  the  defendant, 
although  not  required  under  Stat.  1906, 
pt.  2,  chap.  463,  §  151.  While  the  plain- 
tiffs were  traveling  at  the  rate  of  18 
miles  an  hour,  they  came  into  collision 
with  a  freight  train  standing  on  the  cross- 
ing, and  received  the  injuries  of  which  they 
complained.  They  testified  that  they  lis- 
tened for  the  bell  and  did  not  hear  it. 
McGlauflin  testified  that  he  was  about  60 
feet  away  when  he  first  saw  the  train,  and 
it  was  impossible  for  him  to  stop  his  ma- 
chine in  less  than  60  feet.  One  headlight 
on  the  automobile  was  not  lighted,  and  the 
other  threw  its  rays  about  40  feet.  There 
was  evidence  that  the  failure  of  the  gong 
to  ring  was  caused  either  by  an  exhausted 
battery  or  by  broken  connections. 

The  jury  found  that  the  bell  was  silent 
from  the  time  the  plaintiffs  came  within 
hearing  until  the  time  of  the  collision,  and 
that  the  train  had  not  been  on  the  crossing 
for  more  than  five  minutes  before  the  acci- 
dent occurred.  Stat.  1906,  pt.  2,  chap.  463, 
§  155.  They  found  for  the  defendant 
against  the  plaintiff  McGlauflin,  and  his 
case  is  before  us  on  exceptions',  with  a 
stipulation  that  if  the  evidenee  of  the  fail- 
ure to  ring  the  bell  did  not  show  negligence 
of  the  defendant  ©r  its  servants,  and  the 
case  should  not  have  been  submitted  to  the 
jury  on  $his  issue  of  negligence,  then  judg- 
ment is  to  be  entered  for  the  defendant; 
they  also  found  for  the  other  plaintiffs, 
and  the  judge  reported  the  cases  to  this 
court. 

The -.only  negligence  relied  on  is  the  fail- 
are  of  the  electric  gong  to  ring.  Even  if 
this  appliance  were  maintained  by  the  de- 
fendant because  required  to  do  so  under 
the  authority  of  the  statute,  its  purpose 
was  to  protect  travelers  on  the  highway 
from  the  danger  of  approaching  trains,  and 
not  to  warn  the  public  against  cars  and 
engines  which  were  standing  still.  A  plain- 
tiff cannot  recover  for  the  violation  of  a 
statute,  unless  there  is  a  causal  connection 
between  his  injury  and  the  condition  to 
which  the  statute  applies.  Berdos  v.  Tre- 
mont  &  S.  Mills,  209  Mass.  489,  497,  95 
N.  £.  876,  Ann.  Cas.  1912B,  797.  See  also 
VVylie  v.  Blake  &  K.  Steam  Pump  Works, 
221  Mass.  489,  493,  494,  109  N.  E.  396; 
Davis  v.  John  L.  Whiting  &  Sons  Co.  201 
Mass.  96,  87  N.  £.  199.  See,  in  this  con- 
nection, White  v.  New  York,  N.  H.  &  H.  R. 
Co.  200  Mass.  441,  86  N.  E.  923,  where  it 
was  decided  that  the  statute  relating  to 
signals  at  a  grade  crossing  did  not  apply 
when  a  portion  of  a  train  had  passed  the 
crossing  and  stopped,  leaving  the  rear  car 
on  the  crossing.    In  Trask  v.  -Boston  &  M. 
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R.  Co.  219  Mass.  410,  106  N.  E.  1022,  it 
was  held  that  a  traveler  on  a  highway  in 
an  automobile,  colliding  with  a  car  at  rest 
upon  a  public  crossing,  could  not  recover. 

The  train  was  east  bound.  There  was 
evidence  that,  when  such  a  train  was  ap- 
proaching the  crossing,  the  mechanism  was 
so  arranged  that  1,500  feet  west  of  the 
highway  the  bell  would  begin  to  ring,  and 
would  continue  to  ring  until  the  last  car 
of  the  train  had  reached  a  point  30  feet 
west  of  the  highway.  Even  if  the  gong  did 
not  sound  when  the  plaintiffs  drew  near  the 
crossing,  and  it  was  customary  for  it  to 
ring  when  trains  were  passing,  this  would 
not  be  a  violation  of  the  statute.  The 
plaintiffs  could  not  rely  on  this  circum- 
stance to  establish  the  defendant's  negli- 
gence, although  it  might  have  bearing  upon 
the  question  of  the  plaintiff's  care. 

The  fact  that  the  defendant  maintained 
this  electric  appliance  to  warn  the  public 
against  the  danger  of  approaching  cars  and 
engines,  and  voluntarily  assumed  the  duty 
without  an  order  or  request  from  the  rail- 
road commissioners,  does  not  show  that  the 
arrangement  was  intended  to  protect  trav- 
elers against  the  danger  of  collision  with  a 
car  standing  still  on  the  track,  or  that  the 


mechanism  was  operated  for  any  such  pur- 
pose. A  failure  to  use  a  safety  appliance 
adopted  as  a  protection  against  some  par- 
ticular danger,  cannot  be  relied  upon  to 
prove  negligence,  when  the  injury  is  caused 
by  another  danger  which  the  appliance  was 
not  designed  to  guard  against;  and  the  re- 
sponsibility voluntarily  assumed  to  main- 
tain these  signals  imposes  no  higher  duty 
upon  a  railroad  company  than  the  statute 
requires.  There  is  nothing  in  Cross  v.  Bos- 
ton k  M.  R.  Co.  223  Mass.  144,  148,  149, 
111  N.  E.  676,  inconsistent  with  what  is 
here  decided.  As  the  cause  of  the  injury 
was  not  the  failure  of  the  gong  to  sound 
as  the  train  approached  the  crossing,  but 
the  collision  with  a  train  of  cars  standing 
still,  and  as  the  electric  appliance  was  not 
intended  to  notify  them  of  such  a  condi- 
tion, the  plaintiffs  cannot  recover. 

According  to  the  report  and  stipulation, 
as  the  failure  of  the  electric  bell  to  ring  did 
not  tend  to  show  negligence  causing  the  in- 
jury, judgment  is  to  be  entered  for  the  de- 
fendant. It  is  therefore  unnecessary  to 
consider  the  exceptions  in  the  McGlauflin 
case. 

Judgment  for  the  defendant  in  each  case. 

So  ordered. 


Annotatio 


Liability  in  case  of  collision  of  road  vehicle  with  car 
standing  on  crossing* 


This  note  is  limited  to  eases  where  a 
moving  vehicle  collides  with  a  stationary 
car  at  a  railroad  crossing. 

The  question  of  liability  where  a  per- 
son or  vehicle  runs  into  the  side  of  a 
moving  train  at  a  crossing  is  discussed  in 
the  note  to  Gage  v.  Boston  &  M.  R.  Co. 
L.R.A.1915A,  363. 

For  failure  to  give  crossing  signals  as 
proximate  cause  of  injury  from  running 
into  the  side  of  a  moving  train,  see  note 
to  Sublett  v.  Mobile  &  O.  B.  Co.  38 
L.R.A.(N.S.)  1153. 

As  to  right  of  traveler  to  rely  on  auto- 
matic signals  at  crossings,  see  note  to 
Jacobs  v.  Atchison,  T.  &  S.  F.  R.  Co. 
L.R.A.1916D,  783. 

The  care  required  of  the  driver  of 
an  automobile  at  railroad  crossings  is 
treated  in  the  notes  appended  to  New 
York  C.  &  H.  R.  R.  Co.  v.  Maidment,  21 
L.R.A.(N.S.)  794;  Bromer  v.  Pennsyl- 
vania R.  Co.  29  L.R.A.(N.S.)  924,  and 
Walters  v.  Chicago,  M.  &  S.  P.  R.  Co. 
46  L.R.A.(N.S.)  702. 

But  few  cases  have  dealt  with  the 
subject  of  this  note. 

It  has  been  sought  to  attribute  negli- 
gence to  a  railroad  company  leaving  cars 
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upon  a  public  crossing,  on  the  ground 
that  such  an  obstruction  constituted  a 
defect  in  the  highway,  or  a  nuisance. 

Thus,  a  railroad  company  which  leaves 
freight  cars  standing  on  a  spur  track 
crossing  the  highway  is  held  not  liable, 
in  Trask  v.  Boston  &  M.  R.  Co.  (1914) 
219  Mass.  410,  106  N.  E.  1022,  for  per- 
sonal injuries  sustained  by  the  occupants 
of  an  automobile  which  collided  with  the 
cars,  on  the  ground  that  the  obstruction 
constituted  a  defect  or  want  of  repair  in 
the  highway,  under  Mass.  Rev.  Laws, 
chap.  51,  §  18,  where  there  is  no  proof 
that  the  statutory  .  notice  required  by 
§  20  was  given.  The  court  adds  that  it 
does  not  mean  to  intimate  that  the  rail- 
road company  would  be  liable  for  a  de- 
fect in  the  highway,  had  such  notice 
been  proved. 

And  it  seems  that  leaving  cars  at 
night  upon  a  spur  track  at  a  crossing, 
in  the  vicinity  of  an  electric  arc  light, 
and  at  a  point  where  the  road  runs  in  a 
straight  line,  does  not  create  a  nuisance. 
Trask  v.  Boston  &  M.  R.  Co.  (Mass.) 
supra. 

Failure  to  give  warning  by  signals  or 
otherwise,  of  the  presence  of  cars  ob- 
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structing  a  crossing,  has  been  relied 
upon  to  establish  negligence  on  the  part 
of  the  railroad  company. 

Negligence  was  held  not  attributable  to 
a  railroad  company  which  failed  to  warn 
travelers,  either  by  bell,  whistle,  signals, 
or  through  the  presence  of  a  brakeman 
or  flagman,  of  the  presence  upon  a  cross- 
ing of  freight  cars,  with  which  the  auto- 
mobile in  which  such  travelers  were  rid- 
ing collided,  where  the  oars  were  stand- 
ing upon  a  spur  track  infrequently  used, 
at  a  crossing  160  feet  from  an  arc  light 
upon  a  highway  which,  at  that  point, 
runs  in  a  straight  line  for  several  hun- 
dred feet,  and  the  accident  occurred  at 
1  o'clock  in  the  morning,  when  it  could 
not  reasonably  have  been  anticipated 
that  there  would  be  a  great  amount  of 
travel  upon  the  highway.    Ibid. 

And  it  is  said  that  employees  of  a 
railroad  company,  in  the  exercise  of 
reasonable  care,  are  justified  in  believ- 
ing that  travelers  in  automobiles,  prop- 
erly lighted  and  driving  at  reasonable 
speed,  would  observe  cars  standing  at 
night  upon  a  crossing  160  feet  from  an 
electric  arc  light,  and  at  a  point  where 
the  road  runs  in  a  straight  line.    Ibid. 

And,  in  McGlaufmn  v.  Boston  &  M. 
R.  Co.  ante,  790,  failure  of  an  electric 
gong  to  warn  against  cars  standing  at 
night  upon  a  crossing  is  held  not  to  show 
negligence  on  the  part  of  the  railroad 
company,  causing  the  injury  sustained 
by  a  traveler  when  his  automobile  col- 
lided with  the  train. 

Nor  does  the  fact  that  one  whose 
automobile  collided  with  a  stationary 
freight  car  at  a  railroad  crossing,  on  a 
dark  and  rainy  night,  did  not  hear  the 
crossing  gong   ring,   relieve   him   from 


taking  ordinary  precautions  for  his  own 
safety.  Farmer  v.  New  York,  N.  H.  & 
H.  R.  Co.  (1914)  217  Mass.  158,  104 
N.  E.  492. 

One  who,  on  a  stormy  night,  drives 
his  automobile  with  the  side  curtains 
down  and  the  windshield  up,  upon  a 
railroad  grade  crossing  with  which  he  is 
familiar,  without  slackening  speed  or 
taking  any  notice  of  the  path  before 
him,  fails  to  exercise  reasonable  care 
and,  in  Farmer  v.  New  York,  N.  H.  & 
H.  R.  Co.  (Mass.)  supra,  is  denied  the 
right  to  recover  for  damage  to  his  auto- 
mobile, due  to  a  collision  with  a  flat 
freight  car  standing  partially  within  the 
roadway. 

In  Depow  v.  Chicago  &  N.  W.  R.  Co. 
(1912)  151  Wis.  109,  138  N.  W.  42,  a 
judgment  for  damages  for  personal  in- 
juries, rendered  in  favor  of  one  who,  at 
night,  and  at  a  time  when  the  electric 
lights  were  out  by  unavoidable  accident, 
drove  his  horses  against  the  side  of  a 
train  of  flat  cars  standing  on  a  railroad 
crossing,  was  reversed,  and  the  cause  re- 
manded for  a  new  trial  on  the  merits, 
because  of  the  failure  to  try  or  submit 
to  the  jury  material  aspects  of  the  case. 
The  court  expressly  refrains  from  sug- 
gesting whether  there  was  or  was  not 
negligence  on  the  part  of  either  party. 

A  case  analogous  to  the  question  an- 
notated is  that  of  Pittsburgh,  C.  &  St.  L. 
R.  Co.  v.  Sponier  (1882)  85  Ind.  165, 
which  affirms  a  judgment  in  favor  of 
one  injured  when  the  wagon,  in  which 
she  was  riding  after  dark,  collided  with 
a  hand-car  negligently  left  by  the  de- 
fendant railway  company's  employees, 
on  a  bridge  forming  an  approach  to  the 
railroad  right  of  wa.  A.  W.  R. 


NEW    JERSEY   COURT   OP   ERRORS 
ANB  APPEAIjS. 

MINNIE  B.  KIMBLE 
v. 

MAYOR    AND    COMMON    COUNCIL    OF 
THE  CITY  OF  NEWARK,  Appt. 

(—  N.  J.  — ,  102  Atl.  637.) 

Deed  —  entireties  —  survivorship. 

I.  In  an  action  of  ejectment,  the  plaintiff 
was  the  only  heir  at  law  of  her  mother,  and 
her  right  of  action  rested  upon  a  deed  in 

Headnotea  by  Bergen,  J. 

Note. —  As  to  the  effect  of  the  use  of 
words  of  singular  import,  in  a  deed  to  two 
or  more  grantees,  upon  the  quantum  of 
estate  taken  thereunder,  see  annotation  fol- 
lowing this  case,  post,  798. 
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which  her  father  and  mother  were  grantees 
as  parties  of  the  second  part.  The  grant 
and  habendum  was  to  the  party  of  the  sec- 
ond part,  her  heirs  and  assigns.  After  the 
death  of  the  mother  the  father  conveyed 
the  land,  and  after  his  death  the  daughter 
brought  her  action.  Held,  that  the  husband 
took  an  estate  by  the  entirety  with  his  wife 
for  his  life,  with  right  of  survivorship,  and 
that  to  the  estate  of  the  wife  there  was 
added  a  limitation  over  to  her  heirs;  that 
the  husband's  deed  conveyed  a  life  estate 
only;  and  that  the  plaintiff,  after  her  fath- 
er's death,  took  a  fee  simple. 
For  other  cases,  see  Husband  and  Wife,  II. 
&,  in  Dig.  1-52  N.  8. 

As  to  effect  of  other  language  in  deed  to 
cut  down  estate  conveyed  by  granting  clause, 
see  note  in  12  L.R.A.(N.S.)  956,  which  is 
supplemented  in  24  L.R.A.(N.S.)  &**»  wd 
42  L.RA.(N.S.)  379. 
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Same  —  construction. 

2.  When  there  is  no  obvious  mistake  of 
a  verbal  or  clerical  character,  requiring  a 
correction  in  order  to  make  all  the  parts 
of  an  instrument  harmonious,  a  court  of 
law  will  read  it  as  written,  and  not  under- 
take to  reform  it  by  exercising  functions 
of  a  court  of  equity,  where  the  power  of 
reformation  is  lodged. 

For  other  cases,  see  Reformation  of  Instru- 
ments, in  Dig.  1-62  N.  8. 

Evidence  —  life   tenants  —  waste  —  re- 
production. 

3.  In  an  action  for  waste  against  a  life 
tenant  for  the  total  destruction  of  all  the 
buildings  on  lands  in  the  possession  of  the 
tenant,  testimony  of  the  cost  of  reproduc- 
tion was  admitted  not  as  a  measure  of  dam- 
age, but  as  a  means,  in  connection  with 
proof  of  their  physical  condition  and  opin- 
ion testimony  of  their  value  when  destroyed, 
to  aid  the  jury  in  ascertaining  the  damage 
suffered  by  the  remainderman.  Held,  that 
such  testimony  was  not  incompetent.  It 
was  some  proof  from  which  value  may  be 
inferred,  in  connection  with  the  other  proof 
as  to  age.  condition  of  repair,  and  extent  of 
deterioration. 

For  other  cases,  see  Evidence.  XI.  f.  in  Dig. 
1-32  N.  8. 

(Gummere,   Ch.   J.,   and   Swayze,  Kalisch, 
and  White,  J  J.,  dissent.) 

(November  19,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  posses- 
sion of  a  certain  tract  of  land,  and  to 
recover  damages  for  waste  resulting  from 
the  destruction  and  removal  of  buildings 
from  the  land  by  defendant,  while  in  its 
possession.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harry  Kalisch  and  Joseph  G. 
Wolber,  for  appellant. 

Messrs.  F.  Hamilton  Reeve  and  J. 
Frank  McDavitt,  for  appellee. 

Bergen,  J.,  delivered  the  opinion  of  the 
court : 

This  record  embraces  two  causes  of  action, 
one  in  ejectment  for  the  possession  of  a 
tract  of  land,  and  the  other  to  recover 
damages  for  waste,  resulting  from  the  de- 
struction and  removal  of  all  the  buildings 
from  the  land  by  the  defendant,  while  in 
its  possession.  The  trial  court  directed  the 
jury  to  find  that  the  plaintiff  was  entitled 
to  recover  possession  of  the  land,  but  sub- 
mitted to  them  the  determination  of  the 
amount  of  damage  which  the  plaintiff  had 
suffered  because  of  the  waste.  The  jury 
found  for  the  plaintiff  on  both  issues,  and 
assessed  her  damages  for  the  waste,  upon 
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which  judgment  was  entered,  from  which 
the  defendant  has  appealed. 

The  alleged  errors  upon  which  the  de- 
fendant rests  its  appeal  are  that  the  court 
refused  to  nonsuit  the  plaintiff  or  to  direct 
a  verdict  for  the  defendant;  that  the  trial 
court  erroneously  excluded  and  admitted 
testimony  over  the  objection  of  the  de- 
fendant; and  that  the  court  did  not  prop- 
erly instruct  the  jury  as  to  the  legal 
principles  applicable  to  the  cause.  But  two 
questions  require  solutions,  one  being,  Was 
the  trial  court  correct  in  directing  a  finding 
for  plaintiff  on  the  question  of  the  right 
of  the  plaintiff  to  the  possession  of  the 
land  in  dispute?  which  is  to  be  determined 
by  the  title  deeds;  and  the  other  is,  Does 
the  record  disclose  any  error  in  the  pro- 
ceedings had  at  the  trial,  which  require* 
the  reversal  of  the  judgment  for  damages 
for  waste? 

The  facts  are  not  in  dispute,  and  show 
that  the  land  in  question  was  conveyed 
to  Jacob  Ralph  and  Elizabeth  Ralph,  his 
wife,  by  a  deed  bearing  date  February  7, 
1897,  made  by  Janett  Sehulster  and  her 
husband;  that  Elizabeth  Ralph  died  October 
6,  1898;  that  Jacob  Ralph  conveyed  his 
estate  in  the  land  to  Wesley  Chamberlain, 
May  10,  1902;  that  Chamberlain  conveyed 
his  estate  in  the  land  to  the  defendant, 
April  22,  1911;  that  in  the  latter  year  the 
defendant  demolished  the  house  and  all 
the  buildings  standing  on  the  land,  and 
removed  and  appropriated  to  its  own  use 
all  the  material  of  which  thev  were  con- 
struct ed;  and  that  Jacob  Ralph  died  March 
15,  1915.  In  support  of  her  possessory 
action  the  plaintiff  claims  that  the  deed  to 
her  father  and  mother,  made  by  Janett 
Sehulster  and  her  husband  in  1897,  con- 
veyed an  estate  by  the  entirety  to  her 
father  and  mother,  with  right  of  survivor- 
ship for  the  life  of  her  father,  with  a 
limitation  of  the  fee  thereafter  to  the  heirs 
of  Elizabeth  Ralph  her  mother,  and  that, 
upon  the  death  of  her  father  in  1915,  her 
mother  having  predeceased  him,  plaintiff* 
title  became  absolute;  that  the  convey- 
ance by  Jacob  Ralph  to  Wesley  Chamber- 
lain conveyed  only  his  life  estate;  and  that 
Chamberlain  could  convey  no  greater  title 
to  the  defendant.  The  trial  court  adopted 
this  view,  and  not  only  refused  the  defend- 
ant's motions  to  nonsuit  the  plaintiff  and 
to  direct  a  verdict  for  the  defendant,  but, 
on  the  contrary,  directed  the  jury  to  find 
for  the  plaintiff  on  this  issue. 

The  legal  accuracy  of  this  action  of  the 
trial  court  depends  upon  the  construction 
to  be  given  to  the  deed  made  by  the 
Sehulstera  to  Jacob  and  Elizabeth  Ralph. 
In  it  the  names  of  the  grantees  are  Jacob 
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Ralph  and  Elizabeth  Ralph,  his  wife,  "of 
the  second  part/'  and  the  grant  is,  "unto 
the  said  party  of  the  second  part  and  to 
her  heirs  and  assigns  forever/'  and  the 
habendum  is,  "unto  the  said  party  of  the 
second  part,  her  heirs  and  assigns,  to  the 
only  proper  use,  benefit  and  behoof  of  the 
said  party  of  the  second  part,  her  heirs 
and  assigns  forever." 

The  covenant  of  seisin  was  with  the  said 
party  of  the  second'  part,  "her  heirB  and 
assigns,"  and  that  of  warranty,  "unto  the 
said  Jacob  Ralph  and  Elizabeth  Ralph, 
heirs  and  assigns  forever."  Neither  of  these 
covenants  can  enlarge  or  qualify  the  grant 
and  if  the  estate  granted  was  not  a  fee 
simple  in  Jacob  Ralph,  the  covenants  will 
not  enlarge  his  estate. 

Mr.  Justice  Whelp  ley  speaking  for  this 
court  in  Adams  v.  Ross,  30  N.  J.  L.  505, 
82  Am.  Dec.  237,  said:  "The  inconsistency 
between  the  conveyance  and  covenant  shows 
mistake  in  the  one  or  the  other.  The  safest 
rule  of  construction  is  that  propounded  by 
the  supreme  court;  that  the  quantity  of 
the  estate  conveyed  must  depend  upon  the 
operative  words  of  conveyance,  and  not 
upon  the  covenants  defending  the  quantity 
of  the  estate  conveyed;  ...  to  adopt, 
as  a  settled  rule  of  interpretation,  that 
deeds  are  to  be  construed  like  wills,  accord- 
ing to  the  presumed  intent  of  the  parties 
making  them,  to  be  deduced  from  an  ex- 
amination of  the  whole  instrument,  would 
be  dangerous,  and,  in  my  judgment,  in  the 
last  degree  inexpedient." 

Reading  the  words  of  conveyance  con- 
tained in  this  deed,  it  is  quite  plain  that 
the  limitation  is  to  the  heirs  of  the  wife, 
and  that  the  husband  took  a  life  estate 
onlv.- 

The  appellant  argues  that  because  there 
are  two  grantees  designated  as  the  party 
of  the  second  part,  and  the  grant  is  to  the 
party  of  the  second  part,  her  heirs  and 
assigns,  the  party  of  the  second  part  being 
plural  and  the  pronoun  singular,  that  it  is 
apparent  "that  the  parties  have  not  said 
precisely  what  they  meant."  To  adopt  this 
argument  would  require  a  court  of  law  to 
reform  the  deed,  so  as  to  express  what  the 
parties  intended;  but  this  can  only  be  done 
in  a  court  of  equity,  and  most,  if  not  all, 
the  authorities  upon  which  the  appellant 
relies  to  sustain  its  proposition,  are  cases 
in  equity,  and  a  court  of  law  cannot  say 
that  the  limitation  in  this  case,  to  the  heirs 
of  the  wife,  is  an  obvious  mistake  of  a 
verbal  or  clerical  character,  requiring  a  cor- 
rection in  order  to  make  all  parts  of  the 
instrument  harmonious;  for  there  is  no 
reason  why  a  grantor  may  not,  in  the  same 
deed,  convey  a  life  estate  to  one  grantee 


with  a  limitation  over  to  the  heirs  of 
another.  There  is,  in  this  case,  no  obvious 
verbal  or  clerical  mistake,  either  of  intent 
or  grammatical  misuse  of  words. 

The  effect  of  a  deed  to  a  husband  and 
wife,  with  a  limitation  over  to  the  heirs 
of  the  husband,  was  considered  in  Den  ex 
dem.  Hardenbergh  v.  Hardenbergh,  10  N.  J. 
L.  42,  18  Am.  Dec.  371.  In  that  case  the 
husband  died  during  the  life  of  his  wife, 
and  she  brought  ejectment  against  the  heir 
of  her  husband,  who  had  taken  possession 
of  the  land,  and  her  claim  was  based  upon 
a  deed  originally  drawn  to  the  husband 
and  his  heirs,  but,  before  execution,  the 
name  of  the  wife  was  interlined  without 
alteration  of  the  words  of  limitation  to 
"his"  heirs. 

Chief  Justice  Ewing  and  Mr.  Justice 
Drake  each  read  an  opinion  sustaining  the 
right  of  the  wife  to  possession;  the  chief 
justice  saying  it  was  not  necessary  to 
determine  whether,  under  the  deed,  the 
wife  took  a  fee  simple,  as  she  claimed,  or 
a  life  estate,  because  she  was  entitled  to 
the  possession  during  the  continuance  of 
her  estate  by  right  of  survivorship,  as 
tenant  by  entirety,  "although  to  ascertain 
the  duration  of  the  estate  of  the  lessor  is 
not  essential."  In  his  concurring  opinion 
Mr.  Justice  Drake  said:  "The  grantees 
are  'the  party  of  the  second  part/  .  .  . 
'his  heirs  and  assigns.'  The  term  'party' 
embraces  both  grantees,  and  is  used  for 
that  purpose  with  strict  grammatical  ac- 
curacy; and  the  word  'his'  is  as  definite  in 
its  reference  to  only  one  of  them.  More 
formally  expressed,  this  grant  would  read, 
'to  the  said  James  Hardenbergh  and  Eliza, 
his  wife,  and  to  the  heirs  and  assigns  of 
the  said  James  Hardenbergh/  "—citing  Coke 
on  Littleton,  §  285;  and  concluded  that 
plaintiff,  having  survived  her  husband, 
"would  be  entitled  to  a  life  estate  in  the 
whole  premises."  The  opinion  of  Mr.  Jus- 
tice Drake  is  not  adverse  to  that  of  the 
chief  justice;  it  has  the  support  of  ancient 
authority,  is  logical  and  reasonable,  and 
has  stood  as  an  exposition  of  the  law  of 
this  state  for  nearly  ninety  years,  without 
question,  so  far  as  we  can  discover,  and 
has  been  the  guide  of  the  bar  in  passing 
upon  the  titles  to  real  estate,  and  ought 
not  to  be  disregarded  at  this  late  day, 
to  the  possible  disturbance  of  titles  to 
land,  unless  plainly  erroneous.  A  similar 
result  was  reached  in  Breed  v.  Osborne,  113 
Mass.  318.  We  are  of  opinion  that  Jacob 
Ralph  the  husband  took,  under  the  deed  to 
him  and  his  wife,  an  estate  by  the  entirety 
with  his  wife  for  his  life,  with  right  of 
survivorship,  and  that  to  the  estate  of  the 
wife  there  was  added  a  limitation  over  to 
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her  heirs,  so  that  the  plaintiff,  as  her  heir, 
took  in  fee  simple  the  entire  estate,  with 
right  of  possession  after  the  death  of  her 
father. 

The  appellant  next  argued  that  it  was 
error  to  admit  in  evidence  the  book  of 
deeds  containing  the  record  of  the  convey- 
ance to  Jacob  Ralph  and  his  wife,  because 
the  best  evidence  is  the  original  deed. 
There  is  nothing  in  this  point,  because  the 
.statute  makes  the  record  competent  (2 
Gomp.  Stat.,  p.  1554,  §  55),  and,  if  the 
defendant  desired  the  original  deed,  it 
should  have  taken  some  steps,  by  notice  or 
otherwise,  to  require  the  plaintiff  to  pro- 
duce it,  if  it  was  in  her  possession;  but 
the  record  shows  that  it  was  not  in  the 
possession  of  the  plaintiff,  and  that  she 
gave  notice  to  the  defendant  to  produce 
it.     .. 

The  defendant  further  urges  that  it  was 
error  to  overrule  the  evidence,  taken  by 
deposition,  of  William  Roome.  The  pur- 
pose of  the  deposition  was  to  show  that 
the  witness  drew  the  deed  to  Ralph  and 
his  wife,  witnessed  the  signatures,  and  took 
the  acknowledgment  of  the  grantors;  that, 
when  he  drew  the  deed,  one  person  was 
named  as  the  party  of  the  second  part,  and 
that  person  was  a  female,  and,  when  he 
was  shown  a  certified  copy  of  the  deed  to 
Jacob  and  Elizabeth  Ralph,  he  testified 
that  he  never  took  any  acknowledgment 
of  a  deed  from  Sehulster  to  Ralph;  that 
he  took  it  to  another  party;  "that  is,  I 
have  no  recollection  of  doing  it  at  all;  it  is 
twenty  years  ago."  This  was  an  offer  to 
prove  alterations  made  in  a  deed  after  its 
execution  without  the  production  of  the 
deed.  We  think  this  testimony  was  clearly 
incompetent  in  this  action,  however  useful 
it  might  be  on  a  bill  in  equity  to  reform 
the  deed,  on  which  point  no  opinion  is 
expressed. 

The  second  cause  of  action  is  based  upon 
the  ground  that  the  defendant,  after  it 
acquired  the  life  estate  of  Jacob  Ralph 
through  the  deed  of  his  grantee  Chamber- 
lain, committed  waste  by  removing  all  the 
buildings  standing  on  the  land,  and  appro- 
priated them  to  its  use.  As  above  set  out, 
the  defendant  acquired  title  from  Chamber- 
Iain  in  1911,  and  very  shortly  after  that 
the  waste  was  committed,  during  the  life- 
time of  Jacob  Ralph. 

The  appellant  urges  that  it  was  error 
to  overrule  the  following  question  put  to 
Wesley  Chamberlain,  viz.:  "What  was  the 
general  condition  of  the  so-called  hotel?" 
While  this  question  contains  no  date,  a 
reference  to  the  preceding  question  shows 
that  it  had  relation  to  the  time  when 
Chamberlain  obtained  possession  in   1902, 
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and  counsel  stated  that  the  purpose  of  the 
question  was  to  show  what  improvements 
Chamberlain  had  put  on  the  property. 
After  the  question  was  fully  answered  the 
plaintiff  objected,  and,  in  support  of  it, 
the  defendant  argued  that  it  was  com- 
petent to  show  the  character  of  the  im- 
provements made  by  Chamberlain,  and 
that,  if  he  made  them  in  good  faith,  such 
improvements  were  not  the  "subject  of 
damages  in  waste."  The  court,  after  the 
answer  and  arguments,  stated  that  the 
question  would  be  overruled  "for  the  pur- 
pose for  which  it  is  offered  by  defendant's 
counsel."  There  are  at  least  two  reasons 
why  the  action  of  the  trial  court  was  not 
a  harmful  error:  First,  the  question  was 
fully  answered,  and  the  answer  was  never 
stricken  out,  nor  did  the  defendant  ask 
to  have  it  done,  but  it  remained  in  the 
record  subject  to  consideration  by  the  jury  ; 
and  second,  if  a  life  tenant  makes  a  per- 
manent addition  to  the  land  by  way  of 
repairs,  the  cost  is  not  chargeable  to  the 
inheritance.  Pratt  v.  Douglas,  38  N.  J.  Eq. 
516.  It  becomes  a  part  of  the  land,  and 
its  destruction  will  support  an  action  for 
waste.  Improvements  may  be  allowed  on 
a  claim  for  mesne  profits,  by  statute,  but 
this  is  a  claim  for  waste  by  destruction  of 
buildings;  and  at  law  plaintiff  was  entitled 
to  the  lands  and  buildings  in  the  condition 
they  would  have  been  when  her  father 
died,  if  no  waste  had  been  committed,  and 
not  as  they  were  when  he  conveyed  to 
Chamberlain.  The  latter,  who  took  with 
notice  of  defect  in  title,  could  blame  no 
one  but  himself  if  he  added  value  to  land 
in  which  he  had  only  a  life  estate.  What 
has  just  been  said  applies  to  an  exception 
taken  to  the  overruling  of  another  question 
put  to  the  same  witness:  "Did  you  do 
anything  about  the  property  as  to  its  im- 
provement, after  you  took  possession." 

The  question  was  answered  before  objec- 
tion, and  there  was  no  motion  to  strike  out 
the  answer,  and  it  was  admitted  by  defend- 
ant that  its  purpose  was  the  same  as  that 
for  which  the  prior  question  was  pro- 
pounded. As  in  neither  case  was  the 
answer  to  the  question  stricken  out,  the 
ruling  of  the  court  was  without  injurious 
effect. 

The  appellant  also  alleges  that  it  was 
error  to  sustain,  over  objection  by  the 
defendant,  the  following  question  put  to  a 
witness  by  the  plaintiff:  "Do  you  know 
about  what  it  would  cost  to  reproduce  that 
hotel ?" 

In  admitting  this  question  the  court  said: 
"It  is  not  the  measure  of  damages,  but  it 
may  be  some  evidence  of  the  value  to  have. 
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them  replaced,  whieh,  of  course,  would  give 
you  a  new  building  in  place  of  the  old." 

The    question    was    not    answered,    and 
another    was    put,    substantially    like    the 
first,  to  which  no  exception  was  taken.    The 
witness    then    testified    that    the    cost    of 
reproduction  at  the  time  stated  would  be 
$6,000,  but  that  when  the  buildings  were 
taken  down   they   were   in  poor  condition, 
and  were  at  that  time  worth  about  $2,000. 
We  fail  to  see  how  the  defendant  was  in- 
jured by  the  question  complained  of,  when 
the  entire  testimony  of  the  witness  is  con- 
sidered.    The   cost   of   reproduction   would 
be  some  evidence  of  value,  if  no  deteriora- 
tion had  taken  place,  and  the  witness,  after 
describing   the   condition   of   the   buildings 
when  destroyed,  estimated  their  then  value 
at  one  third  of  what  they  would  have  been, 
if  new,     If  these  buildings  had  just  been 
erected  when   the  plaintiff  committed  the 
waste,  certainly  their  cost  would  have  been 
some  evidence   of   the   damage   which   the 
owner  suffered  by  their  unlawful  destruc- 
tion, for  it  would  give  the  jury  some  idea 
of  value,  malfing  due  allowance  for  depre- 
ciation during  the  period  between  erection 
and  destruction.    Here,  the  jury  were  given 
an  estimate  of  the  value  of  such  buildings, 
if  new,  their  dilapidated  condition  was  fully 
described  by  the  witness,  and  they  had  his 
estimate  of  what   they  were  worth  when 
destroyed.     It  was,  after  all,  only  an  esti- 
mate by  a  witness  qualified  to  speak,  and 
the  defendant  made  no  proof  of  their  value, 
nor  kept  any  account  of  the  value  of  the 
material. 

If,  as  we  think,  the  cost  of  reproduction 
of  a  new  building,  destroyed  shortly  after 
its  erection,  is  some  evidence  of  value, 
although  not  the  true  measure,  then  the 
question  was  not  incompetent;  because  the 
period  between  erection  and  destruction 
does  not  affect  the  principle.  The  court  in 
charging  the-  jury,  referring  to  this  testi- 
mony, said  that  it  "was  only  introduced 
for  the  purpose  of  helping  you  and  guiding 
you,  and  not  for  the  purpose  of  having  you 
find  that  the  cost  of  reproducing  the  build- 
ing is  the  value  that  should  be  allowed; 
for  you  can  see,  gentlemen,  there  was  a 
building  upon  the  property  which  was  old, 
that  had  been  there  a  number  of  years, 
and  they  could  not  ask  to  have  it  replaced 
by  a  new  building,  because  the  new  would 
be  worth  a  great  deal  more  than  an  old 
one,  for  the  old  building  had  only  a  certain 
length  of  life  remaining  to  it,  and  the  new 
building  had  an  additional  length  of  life, 
to  which  the  plaintiff  would  not  be  entitled. 
The  only  purpose  of  introducing  that  evi- 
dence, gentlemen,   was   to   enable   you   to 

L.R,  A.1918E. 


know  bow  much  it  would  cost  to  reproduce 
the  building,  and  then  you  can  make  allow- 
ance for  the  age  and  determine  what  the 
reasonable  value  was  at  the  time  it  was  de- 
stroyed, and  that  is  the  only  way  in  which 
you  may  consider  that  evidence." 

As  thus  limited  and  explained,  we  do  not 
think  the  answer  to  the  question  was 
harmful  error. 

The  next  point  is  that  the  trial  court 
refused  to  charge  "that,  where  competent 
evidence  is  adduced  showing  the  actual 
value  of  the  buildings  at  the  time  of  their 
destruction,  evidence  of  replacement  value 
must  not  be  considered  by  the  jury." 

We  do  not  think  this  was  error,  because 
there  was  no  evidence  of  the  actual  value 
of  the  buildings  at  the  time  of  their  de- 
struction; there  was  testimony,  by  an 
expert,  of  their  estimated  value  only.  It 
would  be  very  difficult  to  show  the  actuat 
value  of  buildings  that  had  been  destroyed, 
and  the  materials  all  removed,  and,  as  we 
have  said,  evidence  of  the  cost  of  reproduc- 
tion was  competent,  under  the  circum- 
stances shown  in  this  case. 

When  Chamberlain  conveyed  to  the  de- 
fendant, the  deed  embraced  two  tracts  of 
land,  one,  the  premises  in  dispute,  and  the 
other,  .82  of  an  acre;  and  the  plaintiff 
was  allowed  to  ask  a  witness  the  value  of 
the  .82  acre  of  land,  over  the  objection  of 
the  defendant.  The  purpose  of  this  ques- 
tion was  to  ascertain  the  value  of  the  land 
which  the  plaintiff  claims,  the  entire  tract 
having  been  sold  for  $12,500.  This  would 
not  have  been  incompetent  if  the  plaintiff 
had  followed  it  up  by  showing  the  market 
value  of  the  entire  tract,  but  the  evidence 
offered  was  only  partial  proof  of  the  value, 
and,  if  at  the  close  it  remained  incomplete, 
it  should  perhaps  have  been  stricken  out; 
but  no  such  motion  was  made. 

The  next  point  argued  is  that  the  verdict 
was  excessive.  If  this  be  so,  then  the 
defendant  should  have  applied  to  the  trial 
•court  for  a  rule  to  show  cause,  but  that 
question  we  cannot  consider  on  this  appeal. 
This  disposes  of  all  meritorious  questions 
argued,  and,  finding  no  error  in  the  record, 
the  judgment  will  be  affirmed,  with  costs. 

Gummere,  Ch.  J.,  and  Swayze,  Kallech, 
and  White,  JJ.,  dissent. 

Swayze,  J.,  dissenting: 

My  vote  for  reversal  is  solely  upon  the 
ground  that  it  was  erroneous  to  admit 
evidence  as  to  the  cost  of  the  building  when 
it  was  new,  many  years  before. 
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Annotation — Use  of  words  of  singular  import  as  affecting  quantum 
of  estate  in  deed  with  two  or  more  grantees. 


In  Hudson  v.  Hudson  (1909)  —  Ky. 
— ,  121  S.  W.  973,  a  deed  naming  as 
parties  of  the  second  part  Silas  A.  Hud- 
son and  Zerelda  E.  Hudson,   and  wit- 
nessing "that  the  party  of  the  first  part 
has  this  day  sold  to  the  party  of  the 
second  part  a  tract  or  parcel  of  land 
[describing  it],  for  the  consideration  of 
$416  iu  hand,  paid  by  Zerelda  E.  Hud- 
son, the  proceeds  of  the  sale  of  her  land 
by  her  father,  John  White,  deceased,  the 
receipt  of  the  purchase  price  is  hereby 
acknowledged  by  the  first  part.    To  have 
and  to  hold  to  the  said  S.  A.  Hudson  and 
Zerelda  E.  Hudson,  to  them,  her  heirs  or 
their  assigns  forever,"  was  construed,  in 
the  light  of  the  fact  that  Silas  A.  Hud- 
son was  married  twice,  and  had  several 
children  by  his  first  wife,  Zerelda  being 
his  second,  and  the  fact  that  Zerelda 
bought  the  land  and  paid  the  purchase 
price  out  of  the  proceeds  of  land  given 
her  by  her  father,  so  that  it  was  reason- 
able that  she  would  desire  the  land  to 
go  to  her  children  alone,  after  she  and 
her  husband  were  through  with  it,  rather 
than  to  have  his  children  by  his  first 
wife  share  in  a  part  of  it  equally  with 
her  children,  to  limit  the  estate  of  Silas 
A.  Hudson  therein  to  an  estate  for  life. 
It  appears  in  this  case  that  there  was  no 
allegation  in  the  pleading,  or  any  proof, 
that  the  pronoun  "her"  was  inserted  by 
a  mistake  of  the  draftsman,  and  that  it 
was  meant  to  insert  in  lieu  thereof  the 
word  "their." 

In  Ambler's  Estate  (1896)  12  Montg. 
Co.  L.  Rep.  (Pa.)  117,  where  a  convey- 
ance made  to  a  son-in-law  and  his  wife, 
in  consideration  of  natural  love,  was  to 
"Mahlon  R.  Ambler  and  Alice,  his  wife, 
her  heirs  and  assigns,"  which  expression 
appeared  all  through  the  deed,  it  was 
held  that  the  deed  showed  a  clear  intent 
to  give  but  a  life  estate  to  the  husband. 

In  Breed  v.  Osborne  (1873)  113  Mass. 
318,  where  land  was  conveyed,  in  con- 
sideration of  $5  paid  "by  Henry  A. 
Breed  and  Katherine  H.  Breed  in  her 
right,"  "unto  the  said  Henry  A.  and 
Katherine  H.  Breed,  their  heirs  and  as- 
signs," the  habendum  declaring  that 
the  estate  purchased  was  to  be  held  by 
them  as  her  estate,  with  limitation  over 
to  "her  heirs  and  assigns,"  it  was  held 
that  the  operation  of  the  granting  clause 
was  so  modified  by  the  habendum  that 
the  husband  took  but  an  estate  for  life, 
jointly  with  his  wife,  and  that  her  heir 
took  the  fee. 
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In  Pack  v.  Whitaker  (1909)  110  Vs. 
122,  65  S.  E.  496,  a  deed  granting  unto 
William  Pack  and  Angeline  Pack,  with 
general  warranty,  certain  land,  with  the 
further  stipulation  "that  the  said  Wil- 
liam Pack  shall  have  this  land  during 
their  lifetime,  and  at  their  death  it  shall 
be  the  property  of  their  children,  to 
have  and  to  hold,"  it  was  held  that, 
reading  the  deed  as  a  whole,  it  was  ap- 
parent that  the  name  of  Angeline  Pack 
was  inadvertently  omitted  from  the 
clause  last  above  quoted,  and,  accord- 
ingly, the  deed  should  be  interpreted  as 
giving  her  a  life  estate  jointly  with  her 
husband. 

In  Den  ex  dem.  Hardenbergh  v.  Har-» 
denbergh  (1828)  10  N.  J.  L.  42,  18  Am. 
Dec.  371,  by  a  deed  made  between  cer- 
tain parties  of  the  first  part  "and  James 
Hardenbergh  and  Elizabeth  his  wife,  of 
the  township  of  South  Amboy,  county 
of  Middlesex,  state  of  New  Jersey,  of 
the    second    part,"    the    words,    "and 
Elizabeth  his  wife,"  having  been  inter- 
lined after  the  deed  was  drawn,  and  be- 
fore it  was  executed,  "the  party  of  the 
first  part"  granted,  bargained,  and  sold 
"unto  the  said  party  of  the  second  part, 
his  heirs  and  assigns  forever,"  certain 
premises,  to  have  and  to  hold  "unto  the 
said  party  of  the  second  part,  his  heirs 
and    assigns,    to   the   only   proper   use, 
benefit,    and    behoof   of   him    the    said 
party  of  the  second  part,  his  heirs  and 
assigns  forever."    Ewing,  Ch.  J.,  found 
it  unnecessary  to  the  disposition  of  the 
case  to  decide  whether  the  wife  took, 
under  the  deed,  an  estate  for  life  or  an 
estate  in  fee  simple';  but  Drake,  J.,  said: 
' '  The  grantees  are  '  the  party  of  the  sec- 
ond part'  (that  is,  James  Hardenbergh 
and  Eliza  his  wife),  'his  heirs  and  as- 
signs.'   The  term  'party'  embraces  both 
grantees,  and  is  used  for  that  purpose 
with  strict  grammatical  accuracy;  and 
the  word  'his'  is  as  definite  in  its  refer- 
ence to  only  one  of  them.     More  for- 
mally expressed,  this  grant  would  read, 
'to   the   said   James   Hardenbergh  and 
Eliza  his  wife,  and  to  the  heirs  and 
assigns    of    the    said    James    Harden- 
bergh.' " 

In  Ansley  v.  Graham  (1917)  —  Fla. 
— ,  74  So.  505,  an  action  in  ejectment 
involving  the  construction  of  a  deed 
reading  as  follows:  "This  indenture 
made  the  17th  day  of  October,  A.  D. 
1901,  between  J.  C.  Greeley  as  trustee 
for  Mellen  C.  Greeley,  with  power  to 
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sell,  of  the  county  of  Duval,  in  the  state 
of  Florida,  party  of  the  first  part,  and 
Emma  Tallock,  during  her  natural  life, 
then  Mattie  Amsley  and  her  children,  of 
the  county  of  Duval,  in  the  state  of 
Florida,  party  of  the  second  part,  'wit- 
nesseth,  that  the  said  party  of  the  first 
part  for,  and  in  consideration  of  the 
sum  of  $160,  to  him  paid  by  the  said 
party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  has 
granted,  bargained,  and  sold  to  the  said 
party  of  the  second  part,  her  heirs  and 
assigns  forever,  the,  following  described 
land,"  it  was  held  that  the  obvious  in- 
tent of  the  parties  would  be  given  effect 
by -reading  the  word  "her,"  before  the 
word  "heirs"  in  the  habendum,  as 
"their,"  and  hence  that  Emma  Tallock 
took  only  an  estate  for  life,  and  Mattie 
Amsley  and  her  children  the  fee. 

In  Tyer  v.  Lilly  (1902)  81  Miss.  606, 
33  So.  445,  a  deed  made  by  filling  in  a 
printed  form,  and  bearing  marks  of 
haste,  carelessness,  and  inattention,  ex- 
pressed to  have  been  made  between  the 
party  of  the  first  part,  and  "  C.  J.  Bolen 
and  children,  parties  of  the  second 
part,"  and  witnessing:  "That  the  said 
party  of  the  first  part,  in  consideration 
of  the  sum  of  $500  to  him  paid  by  the 
said  party  of  the  second  part,  the  re- 
ceipt of  which  is  hereby  acknowledged, 
do  by  these  presents  grant,  bargain,  and 
sell,  convey  and  confirm  unto  the  party 
of  the  second  part,  his  heirs  and  assigns, 
the  following  described  lots  .  .  .  unto 
the  said  party  of  the  second  part  and 
unto  their  heirs,  executors  and  admin- 
istrators and  the  said  party  of  the  first 
part  for  his  heirs,  executors  and  ad- 
ministrators do  hereby  covenant  and 
agree  with  the  said  party  of  the  second 
part,  their  heirs  and  assigns  and  the 
said  party  of  the  first  part  will  warrant 
and  defend  the  title  of  the  said  prem- 
ises unto  the  said  party  of  the  second 
part  and  unto  their  heirs  and  assigns 
forever, ' ' — was  construed  to  give  a  child 
of  C-  J.  Bolen,  living  at  the  time  of  the 
conveyance,  a  one-half  interest  in  the 
land  as  tenant  in  common,  notwithstand- 
ing the  use  of  the  word  "his,"  in  the 
phrase  "his  heirs  and  assigns"  in  the 
granting  clause. 

In  W.  C.  Ellis  &  Co.  v.  Walker  (1912) 
101  Miss.  326,  58  So.  97,  a  deed  contain- 
ing various  clerical  errors,  and  reading, 
bo  far  as  here  material,  as  follows: 
"This  indenture  made  and  entered  into 
this  July  1,  A.  D.  1861,  between  William 
P.  Smith  of  the  first  part,  and  Elias 
Smith  and  Margaret  Smith  his  wife  of 
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the  second  part,  all  of  the  state  of  Mis- 
sissippi, witnesseth :  That  said  party  of 
the  first  part,  for  and  in  consideration 
of  the  sum  of  $300  to  him  in  hand  paid, 
the  receipt  of  which  is  hereby  acknowl- 
edged, have  this  day  granted,  bargained, 
sold,  and  by  these  presents  do  grant, 
bargain,  sell,  unto  said  party  of  the 
second  part  and  to  his  heirs  and  as- 
signs, all  our  right  and  title  and  interest 
in  the  following  tract  of  land  [describ- 
ing it]  to  have  and  to  hold  the  same  to 
him,  said  party  of  the  second  part,  his 
heirs  and  assigns,' '  was  held  to  give 
Elias  Smith  and  Margaret  Smith  his 
wife  an  estate  by  entireties,  so  that,  at 
the  death  of  the  husband,  the  wife  be- 
came the  sole  owner  of  the  land  therein 
described.  The  court  said :  "It  is  true 
that  in  referring  to  the  heirs  and  assigns 
of  the  grantees  in  the  deed  they  are  de- 
scribed as  his  heirs  and  assigns;  but 
this  was  evidently  a  clerical  error  and, 
at  most,  can  only  be  said  to  make  the 
deed  ambiguous.  The  grantees,  how- 
ever are  specifically  designated  in  the 
deed;  and  it  is  hardly  possible  that  the 
grantor  intended  to  eliminate  one  of 
them  by  merely  using  the  masculine 
pronoun  'his,'  in  referring  to  the  heirs 
and  assigns,  instead  of  the  pronoun 
4 their.'  There  are  several  errors  of  this 
character  in  the  deed." 

In  Sease  v.  Sease  (1902)  64  S.  0.  216, 
41  S.  E.  898,  where  a  deed  recited  that 
the  grantor,  in  consideration  of  a  sum 
of  money  "to  me  in  hand  paid  by  Esther 
C.  Sease,  of  the  state  and  county  afore- 
said, have  granted,  bargained,  sold,  and 
released,  and  by  these  presents  do  grant, 
bargain,  sell  and  release  unto  the  said 
Esther  C.  Sease  and  her  children  [cer- 
tain described  property]  to  have  and  to 
hold  [such  property  with  the  appurte- 
nances] unto  the  said  Esther  C.  Sease 
and  her  children,  her  heirs  and  assigns, 
with  a  reserve  to  her  husband,  W.  E. 
Sease,  during  his  natural  lifetime  but 
not  subject  to  his  contracts  or  debts,  or 
those  of  any  other  husband  which  she 
may  hereafter  marry.  And  I  do  hereby 
bind  myself,  my  heirs,  executors,  admin- 
istrators and  assigns,  to  warrant  and 
forever  defend  all  and  singular  the  said 
premises  unto  the  Esther  C.  Sease  and 
her  children  from  and  against  the  law- 
ful claims  or  demands  of  any  person  or 
persons  claiming  the  same  or  any  part 
thereof,' '  it  was  held  that,  in  order  to 
give  effect  to  every  part  of  the  deed, 
the  word  "her"  before  the  word 
"heirs,"  in  the  habendum  of  the  deed, 
would  be  construed  as  having  been  in- 
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tended  for  " their/ '  the  court  saying: 
"That  this  is  a  proper  construction  is 
manifest  from  the  fact  that  the  grantor 
evidently  intended  to  convey  some  in- 
terest to  the  children  of  Esther  C.  Sease, 
as  they  are  mentioned  in  the  deed  three 
times.  The  fact  that  the  grantor  re- 
served a  life  estate  to  W.  E.  Sease,  the 
husband  of  Esther  C.  Sease,  shows  that 
he  did  not  intend  that  the  children 
should  take  a  life  estate.  By  construing 
'children,'  in  its  common  and  ordinary 
acceptation,  as  a  word  of  purchase,  the 
children  would  take  as  tenants  in  com- 
mon with  Esther  C.  Sease,  and  this  is 
the  only  construction  that  will  give  ef- 
fect to  every  portion  of  the  deed." 

A  case  which  is  not  precisely  within 
the  scope  of  this  note,  inasmuch  as  only 
one  party  was  named  as  a  grantee,  but 
which  may  be  of  interest  in  connection 
with  the  other  cases  herein  set  forth,  is 
Loughridge  v.  Ball  (1909)  —  Ky.  — , 
118  S.  W.  321,  where,  in  the  caption  of 
a  deed  made  in  consideration  of  love 
and  affection,  Chad  B.  Turner  and  his 
wife  Mary  Jane  Turner  were  named  as 
the  parties  of  the  second  part,  but  in 
the  granting  clause  only  Chad  B.  Turner 
was  named,  and  there  was  no  habendum. 
It  was  held  that,  as  Mary  Jane  Turner's 
name  occurred  only  in  the  caption,  the 
conveyance  must  be  held  one  to  Chad  B. 
Turner  alone. 

And  in  Boyertown  Nat.  Bank  v.  Hart- 
man  (1892)  147  Pa.  558,  30  Am.  St. 
Rep.  759,  23  Atl.  842,  where  the  intro- 
ductory clause  of  the  deed  named,  as 
parties  of  the  second  part,  John  Hart- 
man  and  Susan  his  wife,  but  the  wife 
was  neither  named  nor  referred  to  in 
the  granting  or  operative  clauses  of  the 
deed,  it  was  held  that  the  deed  was,  in 
legal  effect,  a  conveyance  to  the  husband 
alone. 

But  in  Harkness  v.  Meade  (1912)  148 
Ky.  565,  147  S.  W.  10,  a  deed  was  con- 
strued, the  material  part  of  which  is 
as  follows:  "This  deed  of  conveyance 
made  and  entered  into  this  24th  day  of 
April,  1879,  between  Zacriah  Walters 
and  Margaret  Walters  part  of  the  first 
part  and  Luvena  Harkens,  and  her 
heirs,  Grant  Harkens  and  Eunice  Har- 
kens, part  of  the  second  part,  wit- 
nesseth:  That  said  part  of  the  first 
part,  for  and  in  consideration  of  the 
sum  of  $25,  in  hand  paid  by  note  for 
love  and  affection  I  have  for  her,  Lu- 
vena Harkins,  that  is,  her  children,  do 
hereby  sell  and  convey  to  the  part  of 
the  second  part,  her  heirs  and  assigns, 
the  following  described  property,    .    •    • 
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to  have  and  to  hold  the  same,  together 
with  all  the  appurtenances  thereunto  be- 
longing unto  the  part  of  the  second  part, 
her  heirs  and  assigns  forever,  and  the 
said  part  of  the  first  part  hereby  cov- 
enants with  the  said  part  of  the  second 
part,  tlxat  they  will  warrant  the  title  to 
the  property  hereby  conveyed  unto  the 
said  part  of  the  second  part  and  her 
heirs  and  assigns  forever.  .  .  .  This 
conveyance  is  to  Grant  Harkness  and 
Eunice  Harkness  their  lifetime  after 
their  death  to  go  to  their  children.  In 
testimony  whereof,  the  party  of  the  first 
part  have  hereuntfc  subscribed  their 
name,  the  day  and  year  aforesaid. "  It 
was  held  that,  although,  strictly  con- 
strued, neither  the  granting  clause  nor 
the  habendum  conveyed  any  estate  to 
Grant  and  Eunice  Harkness,  the  caption 
and  addition  to  the  habendum  show  that 
it  was  the  intention  of  the  grantor  to 
vest  them  with  some  interest  in  the  land 
in  question,  and  that,  as  the  early  parts 
of  the  deed  did  not  show  the  character 
of  the  estate  granted,  resort  might  be 
had  to  the  addition  to  the  habendum, 
which  showed  that  they  were  to  take 
an  estate  for  life,  with  remainder  to 
their  children. 

There  are  certain  cases  (of  which 
Kelly  v.  Parsons  (1910)  —  Ky.  — ,  127 
S.  W.  792,  and  McCullough  v.  Spencer 
(1913)  96  S.  0.  263,  80  S.  E.  466,  may 
be  mentioned  as  instances)  in  which  a 
conveyance  was  expressed  as  being  to  a 
person  named,  "and  his  [or  her]  chil- 
dren,' '  and  in  which  the  use,  in  other 
parts  of  the  deed,  of  words  indicating 
that  one  person  was  intended  as  the 
grantee,  has  been  relied  upon,  as  show- 
ing that  the  children  of  such  person 
were  not  to  take  as  grantees,  but  that 
the  word  was  used  as  one  of  limitation. 
No  useful  purpose  would  be  served  by 
setting  out  these  decisions  in  detail.  As 
to  when  the  word  i  i  children ' '  is  used  as 
a  word  of  purchase,  and  when  of  limita- 
tion, see  note  on  the  rule  in  Shelley's 
Case,  29  L.R.A.(N.S.)  at  page  1123;  also 
a  note  on  the  specific  point,  in  12  L.R.A. 
(N.S.)  283.  As  to  whether  a  convey- 
ance to  one  and  the  children  gives  the 
children  an  estate  concurrently  with  the 
parent,  or  a  remainder  upon  a  life  estate 
in  the  parent,  see  note  in  L.R.A.1917B, 
76. 

There  are,  however,  cases  in  which  the 
children  have,  notwithstanding  the  uso 
of  words  of  singular  import  in  other 
parts  of  the  deed,  been  held  to  take  as 
purchasers. 

An  instance  of  this  kind  is  Virginia 
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Iron,  Coal,  &  Coke  Co.  v.  Dye  (1912) 
146  Ky.  519,  142  S.  W.  1057,  where  a 
deed  named  "Elizabeth  Dye  and  her 
children"  as  "party  of  the  second 
part,"  and  the  granting  clause  conveyed 
"to  the  party  of  the  second  part,  her 
heirs  and  assigns,"  and  the  habendum 
clause  was  "to  the  party  of  the  second 
part,  her  heirs  and  assigns  forever,"  and 
it  was  held  that  Elizabeth  Dye  took,  not 
a  fee  simple,  but  only  a  life  estate  with 
remainder  to  her  children. 

And  in  Bowe  v.  Richmond  (1908)  33 
Ky.  L.  Rep,  173,  109  S.  W.  359,  where 
a  deed,  which  was  made  as  directed  by 
the  husband  and  father,  who  furnished 
the  consideration  therefor,  named  in  its 
caption  the  purchaser's  wife  and  her 
children  by  him  as  the  parties  of  the 
second  part,  and  in  its  granting  clause 
recited  that  the  conveyance  was  "to  the 
party  of  the  second  part  and  heirs," 
habendum, ' '  to  the  second  party  and  her 
heirs  and  assigns  forever,"  it  was  held, 
in  view  of  the  purchaser's  evident  pur- 
pose of  providing  for  his  wife  and  chil- 
dren, that  the  wife  took  a  life  estate 
with  remainder  to  her  children  by  him, 
including  such  of  them  as  were  born 
after  the  execution  of  the  deed. 

The  use  of  words  of  plural  import  in 
other  parts  of  the  deed  does  not  neces- 


sarily establish  that  a  reference  to  * '  chil- 
dren," or  "heirs,"  in  the  granting 
clause,  introduces  them  as  purchasers. 
Thus,  in  Big  Sandy  Co.  v.  Childers 
(1912)  148  Ky.  527,  147  S.  W.  14,  where 
a  deed  made  on  a  printed  form  referred 
to  the  parties  as  "  Ty  Ratlin*  and  Georgia 
Ratliff,  His  wife,  partys  of  the  first 
part  and,  Ep  Slone  an  His  Heirs  party 
of  the  second  part,"  and,  after  stating 
the  consideration,  continued,  "Do  hereby 
sell  and  convey  to  the  party,  thir  heirs 
and  assigns,"  with  an  habendum  clause 
as  follows:  "To  have  and  to  hold  the 
same,  together  with  all  the  appurte- 
nances thereunto  belonging,  unto  the 
party  of  the  second  part,  there  heirs  and 
assigns  forever.  And  the  said  parties  of 
the  first  part  hereby  covenants  with  the 
said  party  of  the  second  part,  that  they 
will  warrant  the  title  to  the  property 
hereby  conveyed  unto  said  party  of  the 
second  part,  and  his  heirs  and  assigns 
forever,"  it  was  held  that,  as  there  was 
nothing  in  the  context  of  the  deed  to 
show  that  the  children  of  Ep  Slone  were 
meant  to  take  as  grantees,  but  as  the 
language  of  the  whole  deed  rather  evi- 
denced the  contrary,  the  word  "heirs," 
as  used  therein,  was  one  of  limitation, 
and  not  of  purchase.  iJ.  S.  0. 


NORTH  CAROLINA  SUPREME 
COURT. 

ANDREW  KRACHANAKE,  Jr.,  by  Next 

Friend, 

ACME  MANUFACTURING  COMPANY, 

Appt. 

(175  N.  C.  435,  95  S.  E.  851.) 

Allen  —  right  of  enemy  to  sue* 

1.  A  minor  resident  alien  enemy  may 
maintain  an  action  through  his  resident 
alien  father,  as  next  friend,  in  the  courts 
of  this  country,  to  recover  damages  for  per- 
sonal injuries. 

For  other  cases,  see  Aliens,  III.  in  Dig.  1-52 
N.  8. 

Explosives  —  negligent     storage  —  lia- 
bility. 

2.  It  is  negligence  to  leave  dynamite  caps 
stored  in  an  unlocked  box  accessible  to  the 

Note.  —  As  to  the  rights  of  alien  enemies 
as  litigants,  see  annotation  following  this 
case,  post,  809. 

As  to  liability  for  injury  to  children  from 
explosives  left  accessible  to  them,  see  note 
in  14  L.R.A,(N.S.)  586,  and  its  continua- 
tions in  24  L.R.A.(N.S.)  1257;  42  L.R.A. 
(X.S.)    840,  and  L.R.A.1917A,  1295. 


public,  near  a  public  highway  and  residences, 
which  will  render  the  responsible  person 
liable  for  injuries  to  a  child  who  takes 
some  of  the  caps  and  is  injured  by  their 
explosion. 

For  other  cases,  see  Negligence,  I.  c,  2,  b, 
in  Dig.  1-62  N.  8. 

(Brown  and  Walker,  J  J.,  dissent.) 

(April  24,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  New  Hanover 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by 
defendant's  negligence.     Affirmed. 

Statement  by  Allen,  J.: 

This  is  an  action  to  recover  damages  for 
personal  injury  caused,  as  alleged,  by  the 
negligence  of  the  defendant.  The  action  is 
brought  by  Andrew  Krachanake,  Jr.,  a 
minor  ten  years  of  age,  by  his  father, 
Andrew  Krachanake,  Sr.,  as  his  next  friend. 
The  father  is  a  native  of  Austria-Hungary. 
He  left  that  country  with  his  family  fif- 
teen years  ago,  and  has  lived,  since  then, 
two  years  in  Ohio,  eight  years  in  Canada, 
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and  five  years  in  this  state.  This  coun- 
try declared  war  against  Austria-Hungary 
after  the  verdict  was  returned  in  the 
action,  but  before  the  judgment  was  signed. 
The  defendant  contends  that  the  action  can- 
not be  maintained,  because  the  plaintiffs 
are  alien  enemies.  This  objection  was 
overruled,  and  the  defendant  excepted. 

The  negligence  alleged  is  in  permitting 
dynamite  caps  or  cartridges  to  be  kept  in 
unlocked  boxes  in  an  open  house  near  a 
highway,  and  easy  of  accesB  to  children 
and  other  people.  There  was  evidence 
tending  to  prove  that  the  plaintiff,  Andrew 
Krachanake,  Jr.,  entered  the  house  and  took 
the  caps  therefrom  and  carried  them  to 
his  home,  and,  while  standing  before  the 
fire  with  one  of  the  caps  in  his  hand,  the 
cap  exploded,  and  caused  the  loss  of  two 
of  Mb  fingers  and  serious  injury  to  one 
of  his  eyes.  The  other  facts  necessary  to 
an  understanding  of  the  case  will  appear 
in  the  opinion.  There  was  a  motion  for 
judgment  of  non-suit,  which  was  overruled, 
and  the  defendant  excepted.  The  jury  re* 
turned  a  verdict  in  favor  of  plaintiff,  and 
from  the  judgment  rendered  thereon  the 
defendant  appealed. 

Messrs.  J.  G.  McCormick  and  Rountree 
St  Davis,  for  appellant: 

Plaintiff  was  a  trespasser,  and  defendant 
is  not  liable. 

Monroe  v.  Atlantic  Coast  Line  R.  Co.  151 
N.  C.  374,  27  L.R.A.  ( N.S. )  193,  66  S.  E.  315  ; 
Rome  Furnace  Co.  v.  Patterson,  120  Oa. 
521,  48  8.  E.  166;  Metcalfe  v.  Cunard  S.  8. 
Co.  147  Mass.  66,  16  N.  E.  701;  Barnett  v. 
Cliffside  Mills,  167  N.  C.  576,  83  S.  E.  826; 
Mattson  v.  Minnesota  ft  N.  W.  R.  Co.  05 
Minn.  477,  70  LJLA.  503,  111  Am.  St.  Rep. 
483,  104  N.  W.  443,  5  Ann.  Cas.  498,  18  Am. 
Neg.  Rep.  511;  Folsom-Morris  Coal  Min. 
Co.  v.  De  Vork,  L.R  A 1917A,  1290,  and 
note,  —  Okla.  — ,  160  Pac  64;  Nicolosi  v. 
Clark,  169  Cal.  746,  L.R.A.1915F,  638,  147 
Pac.  971,  12  N.  C.  C.  A.  864;  Briscoe  v. 
Henderson  Lighting  ft  P.  Co.  148  N.  C. 
396,  19  L.R.A.(N.S.)  1116,  62  S.  E.  600; 
Travell  v.  Bannerman,  174  N.  Y.  47,  66 
N.  E.  583;  Fanning  v.  White,  148  N.  C. 
541,  62  S.  E.  734;  O'Connor  v.  Brucker,  117 
Ga.  451,  43  S.  E.  731,  13  Am.  Neg.  Rep. 
500;  Etheredge  v.  Central  of  Georgia  R. 
Co.  122  Ga.  853,  50  S.  E.  1003;  Zoebisch  v. 
Tarbell,  10  Allen,  385,  87  Am.  Dec.  660; 
Afflick  v.  Bates,  21  R.  I.  287,  79  Am.  St. 
Rep.  801,  43  Atl.  539;  Hughes  v.  Boston  ft 
M.  R.  Co.  71  N.  H.  279,  93  Am.  St.  Rep. 
518,  51  AtL  1070;  Slayton  v.  Fremont, 
E.  ft  M.  Valley  R.  Co.  40  Neb.  840,  59 
N.  W.  510;  Carter  v.  Columbia  ft  G.  R.  Co. 
19    S.    C.    20,   45   Am.   Rep.    754;    Ball    v. 


Middlesborough  Town  ft  Lands  Co.  24  Ky. 
L.  Rep.  114,  68  S.  W.  6;  Perry  v.  Rochester 
Lime  Co.  219  N.  Y.  60,  L.R.A.1917B,  1058, 
133  N.  E.  529;  Horan  v.  Watertown,  217 
Mass.  185,  104  N.  E.  464;  Finkbeiner  v. 
Solomon,  225  Pa.  333,  24  LJELA.(N.S.)  1275, 
74  Atl.  170. 

Any  testimony  in  regard  to  the  noise 
incident  to  the  mining  operations  when  the 
machinery  was  not  in  operation  would  be 
clearly  incompetent  to  show  negligence,  be- 
cause there  were  no  noise  and  no  operations 
at  the  mine  when  the  plaintiffs  went  there, 
and  plaintiff  was  not  attracted  to  this  place 
either  by  the  machinery  or  by  any  noise. 

Lowe  v.  Elliott,  109  N.  C.  581,  14  S.  E. 
51;  Dillon  v.  Raleigh,  124  N.  C.  187,  32 
S.  E.  548;  Pearson  v.  Harris  Clay  Co.  162 
N.  C.  224,  78  S.  E.  73. 

Infants  cannot  recover  damages  on  ac- 
count of  their  negligence  or  contributory 
negligence. 

Meredith  v.  Richmond  ft  D,  R.  Co.   108 
N.  C.  616,  18  6.  E.  137,  12  Am.  Neg.  Cas. 
414;   Daily  v.  Richmond  ft  D,  R.  Co.  106 
N.  C.  301,  11  S.  E.  320;  Nagle  v.  Allegheny 
Valley  R.  Co.  88  Pa.  35,  32  Am.  Rep.  414; 
Rockford,  R.  L  ft  St.  L.  R.  Co.  ▼.  Delaney, 
82  III.  198,  25  Am.  Rep.  308 ;  Dull  v.  Cleve- 
land, C.  C.  ft  St.  L.  R.  Co.  21  Ind.  App.  671, 
52  N.  E.  1018;  Gay  v.  Essex  Electric  Street 
R.  Co.  159  Mass.  238,  21  LJLA.  448,  38  Am. 
St.  Rep.  415,  34  N.  E.  186;  Moore  v.  Penn- 
sylvania R.  Co.  99  Pa.  301,  44  Am.  Rep. 
106;   Cosgrove  v.  Ogden,  49  N.  Y.  255,  10 
Am.  Rep.  361;  Hestonville  Pass.  R.  Co.  v. 
Connell,  88  Pa.  520,  32  Am.  Rep.  472;  Bris- 
coe v.  Henderson  Lighting  ft  P.  Co.   148 
N.  C.  396,  19  L.R.A.(N.S.)    1116,  62  S.  E. 
600;  Murray  v.  Richmond  ft  D.  R.  Co.  93 
N.  C.  92;  Cauley  v  Pittsburgh,  C.  ft  St.  L. 
R.  Co.  98  Pa.  498;  Meeks  v.  Southern  P.  R. 
Co.  62  Cal.  602;  Manly  v.  Wilmington  ft  W. 
R.  Co.  74  N.  C.  655;  Studer  v.  Southern  P. 
Co.   121   Cal.  400,  66  Am.  St.  Rep.  39,  53 
Pac.  942,  4  Am.  Neg.  Rep.  36;  Masser  v. 
Chicago,  R.  L  ft  P.  R.  Co.  68  Iowa,  602,  27 
N.  W.  776;  Baker  v.  Seaboard  Air  Line  R. 
Co.  150  N.  C.  562,  29  L.RJUN.S.)  846,  64 
S.   E.   506,   17  Ann.  Cas.  351;   Burnett  v. 
Roanoke  Mills  Co.  152  N.  C.  35,  67  S.  E.  30. 

Plaintiff  is  an  alien  enemy. 

Taylor,  International  Public  Law,  §  177; 
Ex  parte  Weber  [1916]  1  A.  C.  421,  7  B.  R. 
C.  880,  85  L.  J.  K.  B.  N.  S.  944,  114  L.  T. 
N.  S.  214,  80  J.  P.  249,  32  Times  L.  R.  312, 
60  Sol.  Jo.  306 ;  Rex  v.  Vine  St.  Police  Sta- 
tion [1916]  1  K.  B.  268,  7  B.  R.  C.  868,  85 
L.  J.  K.  B.  N.  S.  210,  113  L.  T.  N.  S.  971, 
80  J.  P.  49,  32  Times  L.  R.  3;  Way  ▼• 
State,  35  Ind.  409. 

An  alien  enemy  cannot  sue  or  maintain 
an   action   during  the  time   of  hostilities* 
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Porter  v.  Freudenberg  [1915]  1K.B,  867, 

6  B.  R.  C.  548,  W.  N.  43,  84  L.  J.  K    B. 

N.  S.  1001,  112  L.  T.  N.  S.  313,  31  Times 

L.  R.  313,  59  Sol.  Jo.  210,  20  Com.  Cas. 

189,  Ann.  Cas.  1917C,  215;  Daimler  Co.  v. 

Continental  Tyre  &  Rubber  Co.   [1916]   2 

A  C.  307,  6  B.  R.  C.  269,  85  L.  J.  B.  N.  S. 

1333,  114  L.  T.  N.  ST.  1049,  32  Times  L.  R. 

624,  60  Sol.  Jo.  602,  22  Com.  Cas.  32,  Ann. 

Cas.  1917C,  170;  Robson  v.  Premier  Oil  & 

Pipe  Line  Co.  [1915]  2  Ch.  124,  7  B.  R.  C. 

814.   W.  N.   168,   113  L.  T.  N.  S.  523,  31 

Times  L.  R.  385,  59  SoL  Jo.  413,  Ann.  Cas. 

19170,  227;  Blackwell  v.  Willard,  65  N.  C 

555,  6  Am.  Rep.  749;  Stumpf  v.  A.  Schrei- 

ber  Brewing  Co.  242  Fed.  80;  Watts,  W.  & 

Co.    v.    Union e   Austriaca    di   Navigazione, 

224  Fed.  188;    Speidel  v.  N.  Barstow  Co. 

243  Fed.  621;  Plattenberg  v.  Kalmon,  241 

Fed.   605;    McVeigh  v.    United   States,    11 

Wall.  259,  20  JL  ed.  80. 

Messrs,  W.  F.  Jones  and  E.  K.  Bryan, 
for  appellee: 

Evidence  of  the  fact  that  the  door  of 
the  house  in  which  the  dynamite  caps  were 
kept  was  frequently  left  open  was  com- 
petent, as  shedding  light  upon  the  fact  as 
to  whether  or  not  the  defendant  was  care- 
less in  its  failure  to  properly  guard  and 
protect  this  dangerous  substance. 

Holmes  v.  Goldsmith,  147  TJ.  S.  150,  37 
L.  ed.  118,  13  Sup.  Ct.  Rep.  288;  Norfolk  & 
A.  Terminal  Co.  v.  Rotola,  115  C.  C.  A.  183, 
195  Fed.  231,  1  N.  C.  C.  A.  72;  Interstate 
Commerce  Commission  v.  Baird,  194  TJ.  S. 
25,  48  L.  ed.  860,  24  Sup.  Ct.  Rep.  563; 
Hord  v.  Southern  R.  Co.  129  N.  C.  305,  40 
S.  B.  69;  Dorsett  v.  Clement-Ross  Mfg.  Co. 
131  N.  C.  263,  42  S.  E.  612. 

Defendant's  motion  for  nonsuit  was  prop- 
erly refused. 

Folsom-Morris  Coal  Min.  Co.  v.  DeVork, 
—  Okla.  —,  LR.A.1917A,  1290,  160  Pae. 
64;  Mattson  v.  Minnesota  &  N.  W.  R.  Co. 
95  Minn.  477,  70  LJLA.  502,  111  Am.  St. 
Rep.  483,  104  N.  W.  443,  5  Ann.  Cas.  498, 
18  Am.  Neg.  Rep.  511;  Edgington  v.  Bur- 
lington, C.  R.  &  N.  R.  Co.  116  Iowa,  410, 
57  UELA.  561,  90  N.  W.  95;  Barnett  v. 
Clffiside  Mills,  167  N.  C.  576,  83  S.  £.  826; 
Ashby  v.  Norfolk  Southern  R.  Co.  172  N.  C. 
98,  UELA.1917F,  116,  89  S.  E.  1059;  Chesko 
v.  Delaware  &  H.  Co.  134  C.  C.  A.  492,  218 
Fed.   804. 

The  court  left  it  to  the  jury  to  say 
Whether  or  not  plaintiff  was  guilty  of  con- 
tributory negligence,  when  it  could  have 
and  should  have  told  the  jury  to  answer 
that   issue   against   the   defendant. 

Ashby  v.  Norfolk  Southern  R.  Co.  172 
N.  C.  98,  L.R.A.1917F,  116,  89  S.  E.  1069. 

UELA.1918E. 


The  real  plaintiff,  the  boy,  is  not  an 
alien  enemy. 

State  ex  ret  Settle  v.  Settle,  141  N.  C. 
558,  64  S.  E.  445. 

Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  first  question  presented  by  the  ap- 
peal is  as  to  the  right  of  the  plaintiff,  a 
native  of  Austria-Hungary  and  resident  in 
this  state,  to  maintain  an  action  in  our 
courts,  as  next  friend,  to  recover  damages 
for  personal  injury  to  his  infant  son.  The 
plaintiff  left  Hungary  fifteen  years  ago, 
and  since  then  has  lived  two  years  in  Ohio, 
eight  years  in  Canada,  and  five  years  in 
this  state. 

There  is  neither  allegation  nor  evidence 
that  he  has  been  guilty  of  any  act  or  utter- 
ance unfriendly  to  the  United  States,  and, 
so  far  as  the  record  discloses,  he  is  a  quiett 
law-abiding  laborer.  He  comes,  however, 
within  the  classification  of  an  alien  enemy, 
because  the  country  to  which  he  owes  alle- 
giance is  at  war  with  the  United  States; 
and,  conceding  that  his  son,  who  was  seven 
years  old  at  the  time  of  his  injury,  stands 
in  the  same  relation  to  this  government  as 
his  father,  which  does  not  seem  to  be  the 
American  rule  (12  Mod.  Am.  Law,  143) 
Case  of  Carl  Gunlich,  12  Mod.  Am.  Law, 
698).    Can  the  action  be  maintained? 

The  question  is  new  in  this  court,  but  it 
has  been  considered  so  frequently  and  with 
such  unanimity  of  opinion  in  England  and 
America,  and  the  conclusion  reached  has 
been  so  clearly  recognized  by  the  President, 
in  his  proclamation  after  the  declaration  of 
war  against  Germany  and  Austria-Hungary, 
and  by  Congress,  in  the  Trading  with  the 
Enemy  Act,  that  but  little  is  left  for  us 
to  do  except  to  give  the  result  of  our  in- 
vestigations. 

The  statement  is  often  made  by  the  law* 
writers  that  an  alien  enemy  cannot  sue, 
and  upon  the  ground  that  to  permit  a 
recovery  would  strengthen  and  add  to  the 
resources  of  the  hostile  government,  and 
correspondingly  weaken  our  government; 
but,  when  reference  is  had  to  the  facts,  it 
is  found  that  the  principle  is  predicated 
upon  residence  in  the  country  at  war  with 
ours,  and  that  it  has  no  application  to  the 
alien  enemy  resident  here,  who  may  be 
interned  and  held  as  a  prisoner  of  war, 
without  the  right  to  apply  for  the  writ 
of  habeas  corpus,  and  whose  property  may 
be  taken  into  custody  by  the  government. 
See  note  to  Daimler  Co.  v.  Continental 
Tyre  &  Rubber  Co.  Ann.  Cas.  1917C,  193, 
where  the  authorities  are  collected. 

The  test,  therefore,  of  the  right  to  sue, 
which  has  been  universally  adopted,  is  resi- 
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dence  and  not  nationality;  where  the  alien 
enemy  is  and  not  what  he  is.  This  was 
substantially  declared,  in  1697,  in  Wells  v. 
Williams;  1  L.  ed.  Raym.  282,  91  Eng.  Re- 
print, 1086,  1  Lutu.  34,  125  Eng.  Reprint, 
18,  1  Salk.  46,  91  Eng.  Reprint,  45,  and  was 
approved,  in  1813,  in  an  opinion  by  Chan- 
cellor Kent,  in  Clarke  v.  Morey,  10  Johns. 
70,  and,  in  1915,  in  an  opinion  by  Lord 
Reading,  Chief  Justice  of  England,  in  Porter 
v.  Freudenberg  [1915]  1  K.  B.  857,  5  B.  R. 
a  548,  W.  N.  43,  84  L.  J.  K.  B.  N.  S.  1001, 
112  L.  T.  N.  S.  313,  31  Times  L.  R.  162, 
59  Sol.  Jo.  216,  20  Com.  Cas.  189,  Ann.  Gas. 
1917C,  215.  The  learning  upon  the  ques- 
tion will  be  found  in  these  two  opinions, 
and  in  an  interesting  article  in  the  Yale 
Law  Journal  of  December,  1917,  written 
by  Mr.  Picciotto  of  the  Inner  Temple,  Lon- 
don, and  in  the  notes  to  Daimler  Co.  v. 
Continental  Tyre  &  Rubber  Co.  Ann,  Cas. 
1917C,  193. 

In  Clarke  v.  Morey,  the  plaintiff,  a  resi- 
dent of  New  York,  was  a  subject  of  Great 
Britain.  War  then  existed  between  that 
country  and  the  United  States,  and  it  was 
objected  that  the  plaintiff  could  not  prose- 
cute his  action  in  the  courts  of  the  state 
of  New  York,  which  is  the  case  presented 
by  this  -  record.  Chancellor  Kent  said  in 
answer  to  the  objection: 

"The  disability  [to  sue]  is  confined  to 
these  two  cases:  (1)  Where  the  right  sued 
tor  was  acquired  in  actual  hostility,  as  was 
the  case  of  the  Ransom  Bill  in  Anthon  v. 
Fisher,  2  Dougl.  K.  B.  649,  note,  99  Eng. 
Reprint,  410,  note.  (2)  Where  the  plain- 
tiff, being  an  alien  enemy,  was  resident  in 
the  enemy's  country;  such  was  the  form  of 
the  plea  in  George  v.  Powell,  Fortesque, 
221,  92  Eng.  Reprint,  826,  and  in  Le  Bret 
v.  Papillon,  4  East,  502,  102  Eng.  Reprint 
923,  7  Revised  Rep.  618.  And  such  was 
the  case  with  the  persons  in  whose  behalf 
and  for  whose  benefit  the  suit  was  brought 
upon  the  policy,  in  Brandon  v.  Nesbitt, .  6 
T.  R.  23,  101  Eng.  Reprint,  415,  3  Revised 
Rep.  109,  2  Eng.  Rul.  Cas.  649. 

"It  was  considered  in  the  common  pleas 
at  Westminster  as  a  settled  point  (Heath, 
J.,  and  Rooke,  J.,  in  Sparenburgh  v.  Banna- 
tyne,  1  Bos.  &  P.  103,  126  Eng.  Reprint, 
837,  2  Esp.  580,  4  Revised  Rep.  772,  that 
an  alien  enemy  under  the  King's  protection, 
even  if  he  were  a. prisoner  of  war,  might 
sue  and  be  sued.  This  point  had  long  be- 
fore received  a  very  solemn  decision  in  the 
case  of  Wells  v.  Williams,  supra.  It  was 
there  decided  that  if  the  plaintiff  came  to 
England  before  the  war,  and  continued  to 
reside  there,  by  the  license  and  under  the 
protection  of  the  King,  he  might  maintain 
an  action  upon  his  personal  contract;  and 


that  if  even  he  came  to  England  after  the 
breaking  out  of  the  war,  and  continued 
there  under  the  same  protection,  he  misht 
sue  upon  his  bond  or  contract;  and  that 
the  distinction  was  between  such  an  alien 
enemy  and  one  commorant  in  his  own 
country.  The  plea  in  that  case  averred  that 
the  plaintiff  was  not  only  born  in  France, 
under  the  allegiance  of  the  French  king, 
then  being  an  enemy,  but  that  he  came  to 
England  without  any  safe  conduct,  and  the 
plea  was  held  bad  on  demurrer.  It  was 
considered  that  if  the  plaintiff  came  to 
England  in  time  of  peace,  and  remained 
there  quietly,  it  amounted  to  a  license;  and 
that  if  he  came  over  in  time  of  war,  and 
continued  without  disturbance,  a  license 
would  be  intended.     ... 

"In  the  case  before  us,  we  are  to  take  it 
for  granted  (for  the  suit  was  commenced 
before  the  present  war)  that  the  plaintiff 
came  to  reside  here  before  the  war,  and 
no  letters  of  safe  conduct  were*  therefore, 
requisite,  nor  any  license  from  the  Presi- 
dent. The  license  is  implied  by  law  and 
the  usage  of  nations;  if  he  came  here  since 
the  war,  a  license  is  also  implied,  and  the 
protection  continues  until  the  Executive 
shall  think  proper  to  order  the  plaintiff 
out  of  the  United  States;  but  no  such  order 
is  stated  or  averred.  .  .  .  Until  such 
order,  the  law  grants  permission  to  the 
alien  to  remain,  though  his  sovereign  be 
at  war  with  us.  A  lawful  residence  implies 
protection,  and  a  capacity  to  sue  and  be 
sued.  A  contrary  doctrine  would  be  repug- 
nant to  sound  policy,  no  less  than  to  justice 
and  humanity. 

"The  right  to  sue,  in  such  a  case,  rests 
on  still  broader  ground  than  that  of  a  mere 
municipal  provision,  for  it  has  been  fre- 
quently held  that  the  law  of  nations  is  part 
of  the  common  law.  By  the  law  of  nations, 
an  alien  who  comes  to  reside  in  a  foreign 
country  is  entitled,  so  long  as  he  conducts 
himself  peaceably,  to  continue  to  reside 
there,  under  the  public  protection;  and  it 
requires  the  express  will  of  the  sovereign 
power  to  order  him  away.     .     .     . 

"We  all  recollect  the  enlightened  and 
humane  provision  of  Magna  Charta,  chap- 
30,  on  this  subject;  and,  in  France,  the 
ordinance  of  Charles  V.,  as  early  as  1370, 
was  dictated  with  the  same  magnanimity; 
for  it  declared  that  in  case  of  war  foreign 
merchants  had  nothing  to  fear,  for  they 
might  depart  freely  with  their  effects,  and 
if  they  happened  to  die  in  France  their 
goods  should  descend  to  their  heirs.  Ren- 
ault's AbregS  Chron.  torn.  1,  338.  So  all 
the  judges  of  England  resolved,  as  early 
as  the  time  of  Henry  VIII.,  that,  if  an  alien 
.ame  to  England  before  the  declaration  of 
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war,  neither  his  person  nor  his  effects 
should  be  seized  in  consequence  of  it.  Bro. 
title  'Property/  pi.  38;  Jenk.  Cent.  201, 
case  22.  And  it  has  now  become  the  sense 
and  practice  of  nations,  and  may  be  re- 
garded as  the  public  law  of  Europe  (the 
anomalous  and  awful  case  of  the  present 
violent  power  on  the  continent  excepted), 
that  the  subjects  of  the  enemy  (without 
confining  the  rule  to  merchants),  so  long 
as  they  are  permitted  to  remain  in  the 
country,  are  to  be  protected  in  their  per- 
sons and  property,  and  to  be  allowed  to 
sue  as  well  as  to  be  sued/' 

Lord  Reading,  discussing  the  same  ques- 
tion, says:  "It  is  clear  law  that  the  test 
for  this  purpose  is  not  nationality,  but  the 
place  of  carrying  on  the  business;"  and  Mr. 
Picciotto:  "In  the  Anglo-American  system 
of  law  the  test  is  now  well  settled;  it  is  a 
test  not  of  nationality,  but  of  residence  or 
commercial  domicil;  not  what  a  man  is,  but 
where  his  business  is." 

Mr.  Picciotto  also  refers  to  Schaffenius  v. 
Goldberg  [1916]  1  K.  B.  284,  7  B.  R.  C.  842, 
and  affirmed  on  appeal,  in  which  it  was 
held  that  an  interned  alien  enemy  could  sue 
in  the  courts  of  England,  Younger,  J., 
saying:  "There  has  been  a  gradual  and 
progressive  modification  in  the  rules  of  the 
old  law  in  their  restraint  and  discourage- 
ment of  aliens.  It  is,  as  I  have  already 
indicated,  not  the  nationality,  but  the  resi- 
dence and  business  domicil  of  the  plaintiff 
that  are  now  all  important." 

After  the  declaration  of  war  against 
Austria-Hungary,  the  President  issued  his 
Proclamation  No.  1417,  similar  to  one 
issued  after  war  was  declared  against 
Germany,  in  which,  after  quoting  the  reso- 
lution declaring  war,  and  stating  that  he 
was  acting  under  and  by  virtue  of  author- 
ity vested  m  him  by  the  Constitution  of 
the  United  States,  and  §§  4067  et  seq., 
United  States  Revised  Statutes,  Comp. 
Stat.  §§  7615  et  seq.,  he  declared  as  fol- 
lows : 

"I  do  hereby  further  proclaim  and  direct 
that  the  conduct  to  be  observed  on  the 
part  of  the  United  States  towards  all 
natives,  citizens,  denizens,  or  subjects  of 
Austria,  being  males  of  the  age  of  fourteen 
years  and  upwards,  who  shall  be  within  the 
United  States  and  not  actually  naturalized, 
shall  be  as  follows: 

"All  natives,  citizens,  denizens,  or  sub- 
jects of  Austria- Hungary,  being  males  of 
fourteen  years  and  upwards,  who  shall  be 
within  the  United  States,  and  not  actually 
naturalized,  are  enjoined  to  preserve  the 
peace  towards  the  United  States  and  to  re- 
frain from  crime  against  the  public  safety, 
and  from  violating  the  laws  of  the  United 
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States  and  of  the  states  and  territories 
thereof,  and  to  refrain  from  actual  hos- 
tility or  giving  information,  aid,  or  comfort 
to  the  enemies  of  the  United  States,  and 
to  comply  strictly  with  the  regulations 
which  are  hereby,  or  which  may  be  from 
time  to  time,  promulgated  by  the  Presi- 
dent; and,  so  long  as  they  shall  conduct 
themselves  in  accordance  with  law,  they 
shall  be  undisturbed  in  the  peaceful  pur- 
suit of  their  lives  and  occupations,  and  be 
accorded  the  consideration  due  to  all  peace- 
ful and  law-abiding  persons,  except  so  far 
as  restrictions  may  be  necessary  for  their 
own  protection  and  for  the  safety  of  the 
United  States;  and  towards  such  persons 
as  conduct  themselves  in  accordance  with 
law  all  citizens  of  the  United  States  are 
enjoined  to  preserve  the  peace,  and  to  treat 
them  with  all  such  friendliness  as  may  be 
compatible  with  loyalty  and  allegiance  to 
the  United  States."     (Italics  ours.) 

One  of  the  important  acts  of  Congress 
growing  out  of  the  present  war  is  what  is 
known  as  "Trading  with  the  Enemy  Act," 
and  it  is  therein  provided  that  "the  word 
'enemy/  as  used  herein,  shall  be  deemed 
to  mean,  for  the  purpose  of  such  trading 
and  of  this  act  (a)  Any  individual,  part- 
nership or  other  body  of  individuals,  of  any 
nationality,  resident  within  the  territory 
(including  that  occupied  by  the  military 
and  naval  forces)  of  any  nation  with  which 
the  United  States  is  at  war,  or  resident 
outside  the  United  States  and  doing  busi- 
ness within  such  territory,"  etc.  (Act  Cong. 
Oct.  6,  1917,  chap.  160,  §  2,  40  Stat,  at  L. 
411,  Comp.  Stat.  — ,  5  3115%),  thereby 
clearly  recognizing  residence  or  doing  busi- 
ness in  hostile  territory  as  the  test  of  an 
alien  enemy  for  the  purpose  of  trading. 
It  appears,  therefore,  that  under  the  com- 
mon law,  and  in  accordance  with  the  spirit 
and  declared  purpose  of  the  President  in 
his  proclamation,  and  by  congressional  in- 
terpretation, the  father,  against  whom 
nothing  is  urged  except  that  he  was  born 
in  Hungary,  if  the  rAl  plaintiff,  would 
be  entitled  to  maintain  the  action. 

The  father  is  not,  however,  a  party  in 
the  legal  sense.  He  is  an  officer  appointed 
by  the  court  to  protect  the  interest  of  his 
son,  who  is  the  real  plaintiff  (Hockoday  v. 
Lawrence,  156  N.  C.  322,  72  S.  E.  3S7); 
and  the  son  is  ten  years  of  age,  and  was 
born  in  Canada,  a  province  of  Great  Britain, 
with  which  we  are  in  alliance;  and,  while 
most  of  the  European  countries  have 
adopted  the  rule  that  nationality  follows 
parentage,  "the  United  States  and  Great 
Britain  follow  the  older  territorial  rule, 
according  to  which  nationality  is  primarily 
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determined  by  the  place  of  birth."    12  Mod. 
Am.  Law,  143. 

In  United  States  v.  Wong  Kim  Ark,  169 
U.  S.  649,  42  L.  ed.  890,  18  Sup.  Ct.  Rep. 
456,  it  -was  held  that  a  Chinaman  born  in 
the  United  States,  of  parents  who  were  the 
subjects  of  the  emperor  of  China,  was  an 
American  citizen;  and  the  court  says  of 
the  English  rule:  "The  fundamental  prin- 
ciple of  the  common  law  with  regard  to 
English  nationality  was  birth  within  the 
allegiance." 

In  1907,  Carl  Gundlich  applied  to  Mr. 
Tower,  ambassador  to  Germany,  for  a  pass- 
port for  his  minor  son,  upon  the  ground 
that  he  was  an  American  citizen.  It  ap- 
peared that  the  father  and  his  wife  came 
to  the  United  States  in  1886,  and  remained 
here  one  year  and  a  half,  during  which 
time  the  son  was  born;  that  the  family 
returned  to  Germany  in  1887,  no  one  of 
them  being  naturalized,  and  had  lived  there 
since  then,  with  no  intention  of  returning 
to  this  country,  and  owning  no  property 
here.  The  matter  was  referred  to  the  act- 
ing Secretary  of  State,  Mr.  Bacon,  who 
ruled  that  the  son  was  a  citizen  of  the 
United  States,  with  the  right  to  elect 
his  nationality  upon  becoming  twenty-one 
years  of  age.     12  Mod.  Am.  Law,  698. 

Again,  the  proclamations  of  the  Presi- 
dent, and  the  rules  and  regulations  of  the 
Attorney-General  under  the  act  of  Congress 
(U.  S.  Rev.  Stat.  §  4067,  Comp.  Stat.  1916, 
§  7615),  requiring  alien  enemies  to  register, 
do  not  seem  to  include  those  under  four- 
teen years  of  age;  nor  do  the  reasons  which 
prevent  alien  enemies,  under  certain  con- 
ditions, from  resorting  to  our  courts,  pre- 
vail in  the  case  of  the  son,  as  the  money 
received  will  be  in  charge  of  a  guardian 
appointed  by  our  courts,  and  cannot  be 
removed  from  the  state  without  the  con- 
sent of  the  court,  so  that  the  danger  of  its 
being  used  to  strengthen  the  hands  of  the 
enemy  is  entirely  removed.  We  have  no 
doubt  that  the  action  can  be  maintained. 

The  second  question  relied  on  by  the 
defendant  is  whether  there  was  sufficient 
evidence  of  negligence  to  be  submitted  to 
the  jury. 

The  evidence,  construing  it  most  favor- 
ably for  the  plaintiff,  which  is  the  rule  on 
motions  for  judgment  of  nonsuit,  tends  to 
prove  the  following  facts:  (1)  That  the 
defendant  was  engaged  in  the  manufacture 
and  sale  of  fertilizer  in  the  town  of  Acme, 
North  Carolina,  and  in  its  business  it 
mined  marl  within  the  corporate  limits,  for 
use  in  its  fertilizers;  that  this  mine  was 
located  about  %  of  a  mile  from  the  rail- 
road station;  that  within  a  radius  of  two 
blocks  of  the  mine  in  the  town  of  Acme 
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there  lived  from  100  to  150  people,  the 
nearest  residence  being  about  75  yards  from 
the  mine;  that  one  of  the  main  roads  in 
Acme  ran  within  75  or  100  yards  of  a 
small  house,  where  dynamite  caps  were 
stored  by  defendant,  and  at  this  point  a 
road  or  path  ran  from  this  road  to  the 
house;  that  the  house  and  machinery  at 
the  mine  were  visible  from  the  thorough- 
fare. (2)  At  this  mine  blasting  was  car- 
ried on,  and  dynamite  and  dynamite  caps 
were  used  for  blasting  purposes.  (3)  That 
neither  mine,  house,  nor  blasting  place  was 
inclosed  or  fenced  in.  (4)  That  prior  to 
the  time  of  plaintiff's  injury  children  were 
seen  playing  around  the  mine  and  near  the 
house.  (5)  That  the  path  from  the  road 
led  to  the  small  house  where  the  dynamite 
caps  were  kept.  (6)  That  the  door  to  the 
house  had  a  hole  cut  in  it,  and  a  hook  on 
the  inside  with  which  to  fasten  the  door, 
and,  in  order  to  open  the  same,  a  person 
would  run  his  hand  into  a  pigeonhole,  un- 
fasten the  hook,  and  open  the  door.  (7) 
That  the  door  was  not  kept  locked  or 
nailed  up.  (8)  That  the  plaintiff,  then  a 
boy  seven  years  of  age,  having  gone  to 
school  that  day,  and  there  being  none, 
started  to  Acme,  and  arrived  at  the  place 
where  the  path  led  to  the  house  where  the 
dynamite  was  kept.  He  walked  down  the 
path,  and  looked  in  the  door,  which  was 
open,  and  saw  two  boxes  of  dynamite  caps, 
one  of  them  being  closed  and  the  other 
open.  He  went  into  the  house,  took  five 
of  the  caps,  and  carried  them  home  with 
him.  Upon  arriving  home  he  went  to  the 
fire,  and  was  holding  his  hand  to  the  fire, 
in  which  hand  he  held  one  of  these  caps, 
which  exploded,  blowing  off  two  of  his 
fingers  and  injuring  his  right  eye.  (9)  That 
the  plaintiff  did  not  know  the  dangerous 
character  of  the  cap,  not  having  seen  one 
before. 

This  brings  the  plaintiff's  case  within  the 
principle  of  Barnett  v.  Cliffside  Mills,  167 
N".  C.  580,  83  S.  E.  826,  in  which  the  author- 
ities dealing  with  injuries  to  children  by 
explosives  are  collected,  and  from  which  we 
quote  briefly  as  follows: 

"In  Powers  v.  Harlow,  53  Mich.  507,  51 
Am.  Rep.  154,  19  N.  W.  257,  Judge  Cooley 
says:  'Children,  wherever  they  go,  must 
be  expected  to  act.  upon  children's  instincts 
and  impulses,  and  others,  who  are  charge- 
able with  a  duty  of  care  and  caution 
towards  them,  must  calculate  accordingly. 
If  they  leave  exposed  to  the  observation  of 
children  anything  which  would  be  tempting 
to  them,  and  which  they,  in  their  immature 
judgment,  might  naturally  suppose  they 
were  at  liberty  to  handle  or  play  with, 
they    should    expect    that    liberty    to   be 
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taken.'  In  this  case  it  was  held  that  the 
defendant  was  guilty  of  negligence,  when 
it  appeared  that  defendant  kept  on  his 
premises,  over  which  the  injured  person,  a 
boy,  was  in  the  habit  of  passing,  in  an 
exposed  place,  certain  dangerous  explosives, 
which  the  boy  discovered  and  exploded  with 
serious  injury  to  Mb  person. 

"In  Mattson  v.  Minnesota  &  N.  W.  R. 
Co.  95  Minn.  477,  70  LJLA.  603,  111  Am. 
St  Rep.  483,  104  N.  W.  443,  5  Ann.  Cas. 
498,  18  Am.  Neg.  Rep.  511,  Justice  Brown 
says:     'There  is  nothing  so  attractive  to 
young   boys    as    articles    of    an    explosive 
nature,  and  the  greater  the  volume  of  sound 
that  may  be  produced  the  greater  the  attrac- 
tion.   As  compared  with  an  ordinary  turn- 
table, dynamite  is  vastly  more  attractive. 
Young  children   are   incapable  of   compre- 
hending the  dangers  in  handling  or  explod- 
ing the  same,  and  their  natural  instincts 
urge  them  into  experiments  with  it,  when- 
ever   it    comes    within    their    reach.      The 
degree  of  care  required  of  persons  having 
the   possession   and   control   of  'dangerous 
explosives,  such  as  firearms  or  dynamite,  is 
of  the  highest.    The  utmost  care  must  be 
exercised,  respecting  the  care  and  custody 
of  such  instrumentalities,  to  guard  against 
injury  to  others.    The  degree  of  care  must 
be  commensurate  with  the  dangerous  nature 
of  the   article,  and   is   greater   and  more 
exacting  as  respects  young  children.    .    .    . 
In  Olson  v.  Gill  Home  Invest.  Co.  158  Wash. 
151,  27  LJl.A.(N.S.)   884,  108  Pac.  140,  it 
was  held  that  the  act  of  the  boys,  in  steal- 
ing   or    attempting    to    explode    dynamite 
negligently  left  unguarded  in  an  unlocked 
shanty  on  a  vacant  city  lot,  is  not  such 
an  intervening  cause  of  injury  to  one  of 
them  by  an  explosion  as  will,  as  a  matter 
of   law,   relieve   the   owner   from   liability 
for  the  injury,  if  the  boys  might  have  been 
found,  from  their  age,    .    .    .    and  knowl- 
edge   of   right   and   wrong,   to   have   been 
governed  by  unreasoning  and  natural  im- 
pulses.   ...    In  Brittingham  v.  Stadiem, 
151  N.  C.  302,  66  S.  £.  128,  Justice  Man- 
ning quotes  with  approval  from  Mattson  v. 
Minnesota  &  N.   W.  R.  Co.   supra:     'The 
degree  of  care  required  of  persons  having 
the    possession    and   control   of   dangerous 
explosives,  such  as  firearms  and  dynamite, 
is  of  the  highest.    The  utmost  caution  must 
be  used  in  their  care  and  custody,  to  the 
end    that  harm  may  not  come  to  others 
from   coming  in  contact  with  them.     The 
degree  of  care  must  be  commensurate  with 
the  dangerous  character  of  the  article;'  and 
the  same  case  is  cited  by  Justice  Brown  in 
Wood  v.  McCabe,  151  N.  C.  458,  66  S.  E. 
433,  in  support  of  the  proposition  that  'all 
courts  and  writers  agree  that  the  degree  of 
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care  required  of  persons  UBing  such  dan- 
gerous instrumentalities  as  dynamite  in 
their  business  is  of  the  highest,  and  what 
might  be  reasonable  care  in  respect  to 
grown  persons  of  experience  would  be 
negligence  as  applied  to  youth  and  chil- 
dren.' 7  Am.  &  Eng.  Enc.  Law,  2d  ed.  411, 
Mattson  v.  Minnesota  &  N.  W.  R.  Co. 
supra.1' 

We  have  examined  the  other  exceptions, 
and  find  nothing  justifying  a  new  trial. 

No  error.. 

Brown,  J.,  dissenting: 

The  defendant  is  a  corporation,  engaged 
in  mining  marl  for  fertilizing  purposes.  On 
February  15,  1915,  the  plaintiff,  a  child  at 
that  time  seven  years  of  age,  entered  a 
small  house  near  the  mines,  in  which  de- 
fendant kept  some  dynamite  caps  stored 
for  blasting  purposes,  and  took  some  of 
them,  and  carried  them  home  with  him. 
In  handling  them  over  a  fire  one  exploded 
and  injured  his  thumb  and  forefinger  on 
his  left  hand,  so  that  they  were  amputated. 
The  sight  in  one  eye  has  been  seriously  and 
permanently  impaired.  The  jury  awarded 
damages  in  sum  of  $7,000. 

I  think  my  brother  Allen  has  demon- 
strated, in  a  learned  and  interesting  opin- 
ion, the  right  of  the  plaintiff  to  sue  in  the 
courts  of  this  state;  but  I  am  of  opinion 
that,  upon  all  the  evidence,  he  is  not  en- 
titled to  recover. 

The  ground  upon  which  a  recovery  is 
based  is  that  defendant  kept  dynamite  in 
a  place  easily  accessible  to  children,  and 
where  they  were  likely  to  be  attracted  by 
it.  I  do  not  think  the  facts  justify  such . 
conclusion.  The  plaintiff's  evidence  dis- 
closes that  the  dynamite  caps  were  stored 
in  a  house  prepared  for  the  purpose,  and 
accessible  to  the  mining  operations.  They 
were  not  scattered  on  the  floor,  but  were 
contained  in  a  tin  box  on  a  nigh  shelf,  and 
beyond  the  reach  of  a  child  on  the  floor. 
There  is  no  evidence  that  any  children  had 
been  seen  playing  around  the  little  house, 
or  that  defendant  knew  that  they  had  ever 
been  there.  There  is  evidence  that  children 
sometimes  played  around  the  mine.  The 
plaintiff  says  he  had  never  been  to  the 
house  before.  On  the  day  he  was  hurt  he 
was  alone,  and  took  the  footpath  leading 
to  the  house,  and,  finding  the  door  ajar, 
went  in.  He  climbed  up  on  something  so 
as  to  reach  the  upper  shelf,  and  took  sev- 
eral of  the  dynamite  caps  out  of  the  box, 
and  carried  them  off  with  him.  There  is 
no  evidence  that  any  child  had  ever  been 
at  the  house  or  ever  entered  it  before.  The 
door  had  proper  fastenings  on  it,  and  there 
is  no  evidence  that  it  was  habitually  left 
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open.  The  fact  that  it  was  left  open  on 
this  one  occasion  (by  some  workman,  prob- 
ably) is  insufficient,  in  my  judgment,  to 
charge  the  defendant  with  actionable  negli- 
gence. 

No  child  had  ever  been  attracted  to  this 
house  before,  not  even  the  plaintiff,  and 
there  was  nothing  going  on  there  which 
would  attract  children  and  bring  the  case 
within  the  principle  of  the  turntable  or 
attractive  nuisance  cases.  The  caps  were 
not  left  strewn  around  the  house,  or  on  the 
floor,  or  placed  where  children  would  be 
likely  to  get  them.  In  order  to  get  these 
caps,  plaintiff  had  to  enter  the  door,  climb 
up  on  something  so  as  to  reach  a  high 
shelf,  and  then  take  them  out  of  a  tin  box. 
The  plaintiff  was  a  trespasser,  and,  if  he 
was  sui  juris,  he  may  have  been  guilty 
of  theft. 

I  have  examined  carefully  many  cases  in 
which  this  subject  has  been  considered, 
notably  Briscoe  v.  Henderson  Light  & 
Power  Co.  148  N.  C.  396,  19  L.R.A.(N.S.) 
116,  62  S.  E.  600,  and  Barnett  v.  Cliffside 
Milts,  167  N.  C.  576,  83  S.  E.  826,  where 
most  of  the  authorities  are  collected  and 
reviewed,  and  I  fail  to  find  any  case  where 
liability  has  been  adjudged  upon  a  state  of 
facts  at  all  similar  to  these.  Those  in 
which  liability  has  been  predicated  are  ap- 
parently founded  upon  an  application  of 
the  principle  laid  down  by  Lord  Denman  in 
the  old  case  of  Lynch  v.  Nurdin,  1  Q»  B. 
29,  113  Eng.  Reprint,  1041,  10  L.  J.  Q.  B. 
N.  S.  73,  4  Perry  &  D.  672,  5  Jur.  797, 
quoted  by  Lord  Macnaghten  in  Cooke  v. 
Midland  G.  W.  R.  Co.  [1909]  A.  C.  234  (a 
turntable  case),  as  follows:  "'If,*  says 
Lord  Denman,  'I  am  guilty  of  negligence 
in  leaving  anything  dangerous  in  a  place 
where  I  know  it  to  be  extremely  probable 
that  some  other  person  will  unjustifiably 
set  it  in  motion  to  the  injury  of  a  third 
[party],  and  if  that  injury  should  be  so 
brought  about,  I  presume  that  the  Bufferer 
might  have  redress  by  action  against  both 
or  either  of  the  two,  but  unquestionably 
against  the  first.'" 

The  principle  of  liability  is  very  fairly 
and  clearly  stated  in  Matt  son  v.  Minnesota 
&  N.  W.  R.  Co.  95  Minn.  477,  70  L.R.A.  503, 
111  Am.  St.  Rep.  483,  104  N.  W.  443,  5 
Ann.  Cas.  498,  18  Am.  Neg.  Rep.  511,  as 
follows:  "The  rule  governing  cases  of  this 
kind  stated,  in  substance,  is  that  one  who 
maintains  dangerous  instrumentalities  or 
appliances  on  his  premises,  of  a  character 
likely  to  attract  children  in  play,  or  per- 
mits dangerous  conditions  to  remain  there- 
on with  the  knowledge  that  children  are  in 
the  habit  of  resorting  thereto  for  amuse- 
ment, is  liable  to  a  child  non  sui  juris  who 


is  injured  therefrom,  even  though  a  tres- 
passer. The  rule  is  intended  for  the  pro- 
tection of  children  of  tender  years,  who, 
from  immaturity,  are  incapable  of  exercis- 
ing a  proper  degree  of  care  for  their  own 
protection." 

This  principle  is  applied  in  Barnett  v. 
Cliffside  Mills,  supra.  In  that  case  a  boy 
eleven  years  old  got  a  dynamite  'cap,  which 
had  been  carelessly  left  unguarded,  by  the 
defendant,  in  front  of  the  postofhce  in  the 
town  of  Cliffside,  where  children  were  ac- 
customed to  play,  and  were  playing,  and 
was  injured  by  the  explosion.  Defendant 
was  held  liable.  The  opinion  refers  to  the 
case  of  Chambers  v.  Milner  Coal  &  R.  Co. 
1143  Ala.  255,  39  So.  170,  with  apparent 
approval.  In  the  Chambers  Case  the  pow- 
der house  was  alleged  to  be  negligently 
located,  but  was,  in  fact,  150  yards  from 
the  road,  and  near  a  path  seldom  traveled, 
which  is  very  Bimilar  to  the  case  here,  and 
defendant  was  held  not  to  be  liable. 

The  case  of  Nicolosi  v.  Clark,  169  CaL 
746,  L.R.A'.1915F,  638,  147  Pac.  971,  12 
N.  C.  C.  A.  864,  is  an  instructive  one  and 
very  much  in  point.  In  that  case  the  de- 
fendant was  a  street  contractor,  and,  in 
the  conduct  of  his  work  in  excavating  a 
sewer  in  one  of  the  streets  open  to  the 
public,  he  kept  a  box  for  storing  tools  and 
implements.  This  box  was  standing  within 
3  feet  of  the  sidewalk.  There  was  kept  in 
that  box  a  small  box  containing  dynamite 
caps.  Plaintiff,  a  small  boy  of  ten  years 
of  age,  passing  along  the  street,  saw  the 
open  box,  and,  being  prompted  by  childish 
curiosity,  approached  the  box  and  took 
from  the  small  box  a  dynamite  cap,  and, 
while  handling  it,  it  exploded  and  injured 
him.  A  demurrer  to  the  action  was  sus- 
tained and  the  court  said,  on  page  748  of 
169  Cal.:  "In  the  case  at  bar  the  plaintiff 
was  clearly  guilty  of  trespass,  if  not  of 
peculation.  If  a  boy  of  ten  years  of  age 
is  not  chargeable  with  knowledge  that  he 
has  no  right  to  make  free  with  the  con- 
tents of  a  box  placed  such  as  this,x  mani-. 
festly  a  box  belonging  to  other  people,  and 
containing  their  goods,  it  can  only  be  be- 
cause that  particular  boy  is  of  deficient 
intellect  and  understanding.  But  this  is 
not  alleged.  Not  being  alleged,  we  hold  it 
plain,  as  a  proposition  of  law,  that  he 
was  guilty  of  an  unwarranted  trespass, 
barring  his  right  of  recovery/* 

In  Fanning  v.  White,  148  N.  C.  541,  62 
S.  E.  734,  this  court  held  that  "to  store 
dynamite  being  used  for  the  legitimate  pur- 
poses necessary  for  the  construction  of  a 
railroad,  on  its  own  right  of  way,  in  a 
shanty  with  the  door  open  and  the  window 
torn  out,  affording  any  person  ample  oppor- 
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tunity  to  Bee  the  danger,  with  the  warn- 
ing written  or  printed  on  the  boxes,  cannot 
violate  any  duty  owing  to  a  person  going 
upon  the  premises  without  a  license,  either 
express  or  implied." 

I  will  cite  only  a  few  of  the  many  cases 
on  the  subject  which  I  think  support  my 
views:  Rome  Furnace  Co.  v.  Patterson, 
120  Ga.  521,  48  S.  E.  166;  Travell  v.  Ban- 
nerman,  174  N.  Y.  47,  66  N.  E.  583; 
O'Connor  v.  Brucker,  117  Ga.  451,  43  S.  E. 
731,  13  Am.  Neg.  Rep.  500;  Etheredge  v. 
Central  of  Georgia  R.  Co.  122  Ga.  853,  50 
S.  E.  1003;  Afflick  v.  Bates,  21  R.  I.  281, 
79  Am.  St.  Rep.  801,  43  Atl.  539;  Hughes  v. 
Boston  &  M.  R.  Co.  71  N.  H.  279,  93  Am. 
St.  Rep.  518,  51  Atl.  1070.  In  this  last 
case  the  child  was  nine  years  of  age,  and 
his  recovery  was  denied  upon  the  ground 
that  he  was  a  trespasser.  Slay  ton  v.  Fre- 
mont, E.  &  M.  Valley  R.  Co.  40  Neb.  840, 
59  N.  W.  510;  Carter  v.  Columbia  &  G.  R. 
Co.  19  S.  C.  20,  45  Am.  Rep.  754;  Ball  v. 
Middlesborou^h  Town  &  Lands  Co.  24  Ky. 
L.  Rep.  114,  68  S.  W.  6;  Perry  v.  Rochester 
Lime  Co.  219  N.  Y..  60,  L.R.A.1917B,  1058, 
113  N.  E.  529;  Horan  v.  Watertown,  217 
Mass.  185,  104  N.  E.  464;  Nicolosi  v.  Clark, 
169  Cal.  746,  L.R.A.1915F,  638,  147  Pac. 
971,  12  N.  C.  C.  A.  864.  Finkbeiner  v. 
Solomon,  225  Pa.  333,  24  LJLA.(N.S.)  1257, 
74  AtL   170. 

It   appears   to  me   that   the   evidence   in 
this  case  is  lacking  the  most  essential  ele- 


ments necessary  to  constitute  liability.  The 
element  of  allurement  is  lacking,  for  the 
mine  was  shut  down  and  work  had  stopped. 
There  was  nothing  apparent  in  the  house 
calculated  to  entice  the  plaintiff  to  leave 
the  path  and  go  into  it,  unless  he  went  in 
to  pilfer,  and  to  take  what  any  boy  seven 
years  old,  of  ordinary  sense  and  morality, 
must  have  known  he  had  no  right  to  take. 
He  did  not  know  that  there  was  dynamite 
in  there,  for  that  was  shut  up  in  a  tin 
box  on  an  upper  shelf,  and  beyond  his 
observation  and  reach  from  the  floor.  The. 
element  of  probability  (or,  as  Lord  Denman 
puts  it,  "extreme  probability")  is  entirely 
wanting.  No  human  foresight  could  b* 
expected  to  anticipate  that  a  normal  seven- 
year-old  boy  would  leave  the  path,  go  into 
the  house,  climb  up  to  an  upper  shelf,  and 
purloin  dynamite  caps  out  of  a  tin  box, 
and  carry  them  off  with  him;  for  there  is 
not  a  scintilla  of  evidence  that  a  child  had 
ever  berore  entered  the  house  or  been  seen 
about   its   door. 

With  the  utmost  deference  for  the  opin- 
ion of  my  brethren,  I  .am  convinced  that 
their  judgment  in  this  case  imposes  a  lia- 
bility beyond  any  ever  pronounced  by  a 
court  before  in  this  character  of  case,  and 
that  it  inflicts  a  penalty  upon  this  defend- 
ant, unwarranted  by  law  or  justice. 

Walker,  J.,  concurs. 
Petition  for  rehearing  denied. 
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I.   As  plaintiffs  or  claimants: 

a.  in  general,  809. 

b.  Where  plaintiff  resides  in  the 

enemy's  country,  SIO. 
o.   Effect  of  war  on  suit  previ- 
ously   instituted,    judgment 
recovered,   or  appeal  pend- 
ing, 811. 
II.    Am  parties  defendant: 
a.   In  general,  811. 
III.    Bight  to  habeas  corpus,  811. 

This  note  is  in  continuation  of  one  on 
the  same  subject,  in  L.R.A.1918B,  189, 
to  which  reference  should  be  made  for 
the  earlier  decisions. 

J.  As  plaintiffs  or  claimants, 
a.  In  general. 

A  subject  of  the  enemy  country,  resid- 
ing* in  the  state  of  the  forum  and  peace- 
fully carrying  on  his  ordinary  vocation, 
is  not  under  disabilities  in  the  civil 
courts,  but  may  sue  in  his  own  name,  or 
may  assign  his  claim;  and  the  assignee 
may  recover  judgment     Fabry  v.  Fin- 

LJLA.1918E. 


enemies  as  litigants. 


lay  (1916)  Rap.  Jud.  Quebec,  50  C.  S. 
14,  32  D.  L.  R.  673. 

A  resident  alien  of  enemy  nationality 
may  prosecute  an  action  for  mandamus, 
to  compel  the  issuance  to  him  of  a  li- 
cense to  which  the  terms  of  a  statute 
entitle  him.  State  ex  rel.  Constanti  v. 
Darwin  (1918)  —  Wash.  — ,  L.R.A.  — , 
173  Pac.  29. 

There  is  nothing  in  the  terms  of  the 
Trading  with  the  Enemy  Act  of  Octo- 
ber 6,  1917,  to  alter  the  rule  that  the 
resident  subjects  of  an  enemy  nation  are 
entitled  to  invoke  the  process  of  our 
courts,  so  long  as  they  are  guilty  of  no 
act  inconsistent  with  the  temporary  al- 
legiance which  they  owe  to  the  govern- 
ment of  the  United  States.  Arndt-Ober 
v.  Metropolitan  Opera  Co.  (1918)  102 
Misc.  320,  169  N.  Y.  Supp.  304,  affirmed 
in  (1918)  182  App.  Div.  513,  169  N.  Y. 
Supp.  944. 

An  alien  enemy  plaintiff,  in  an  action 
which  has  been  suspended  by  judgment 
on  the  ground  that  he  was  interned  as  a 
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suspected  person,  has  a  right,  if  he  ob- 
tains his  freedom,  to  demand  a  rescission 
of  the  order  staying  the  proceedings. 
Gusetu  v.  Laing  (1917)  18  Quebec  Pr. 
Rep.  371,  as  digested  in  Canadian  Ann. 
Dig.  (1917),  col.  12. 

b.   Where  plaintiff  resides  in  the 
enemy's  country* 

An  alien  enemy  resident  in  the  ene- 
my's country  cannot,  during  the  war, 
prosecute  an  action  in  the  courts  of  the 
opposing  belligerent;  and  a  plaintiff 
may,  therefore,  be  properly  required  to 
state,  under  oath,  his  citizenship  and 
place    of    residence.      Panne    v.    Soler 

(1917)  101  Misc.  693,  167  N.  Y.  Supp. 
901. 

An  action  instituted  by  a  corporation 
of  enemy  nationality,  before  the  out- 
break of  war,  will  be  stated  upon  mo- 
tion, notwithstanding  a  delay  may 
greatly  impair  the  remedy;  but  the 
alien  enemy  custodian  may,  if  he  sees 
fit  to  do  so,  intervene,  and  take  over 
and  continue  the  prosecution  of  the 
action.  Nord  Deutsche  Ins.  Co.  v.  John 
L.  Dudley  Jr.  Co.  (1918)  169  N.  Y.  Supp. 
303,  affirmed  in  (1918)  —  App.  Div.  — , 
169  N.  Y.  Supp.  1106. 

In  Candilis  v.  Victor  [1916]  W.  N. 
(Bng.)  424,  33  Times  L.  R.  20,  it  was 
held  that  an  action  brought  in  the  name 
of  a  firm  which  consisted  of  three  per- 
sons, two  of  whom  were  alien  enemies 
resident  in  the  enemy's  country,  should 
be  stayed  until  the  end  of  the  war. 

But    in    Rodriguez    v.    Speyer    Bros. 

(1918)  34  Times  L.  R.  (Eng.)  628,  af- 
firming (1917)  34  Times  L.  R.  89,  it  was 
held  in  the  House  of  Lords,  by  a  ma- 
jority of  one,  that  the  rule  that  an  alien 
enemy,  resident  in  the  enemy's  country, 
cannot  bring  an  action  during  the  con- 
tinuance of  the  war,  is  not  unqualified, 
and  will  not  be  applied  in  a  class  of 
cases  manifestly  not  within  the  mischief 
at  which  the  rule  was  aimed ;  as  where  to 
prevent  an  enemy  alien  becoming  a  party 
to  an  action  as  plaintiff  would  do  much 
more  harm  to  British  subjects,  or  to 
friendly  neutrals,  than  to  the  enemy; 
and  accordingly,  that  a  judgment  recov- 
ered since  the  outbreak  of  the  war,  in 
an  action  for  money  loaned  by  a  firm, 
one  of  the  six  partners  in  which  was  an 
alien  enemy,  would  not  be  set  aside  on 
that  ground. 

A  member  of  a  partnership  which  has 
been  dissolved,  in  good  faith,  before  the 
outbreak  of  war  between  the  countries 
of  the  respective  parties,  may  prosecute 
an  action  upon  a  claim  against  a  third 
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person,  which  he  has  received  as  a  part 
of  his  share  of  the  firm  assets.  Siemund 
v.  Schmidt  (1918)  168  N.  Y.  Supp.  935. 

There  is  nothing  in  the  presidential 
proclamation  relative  to  the  existence  of 
a  state  of  war  between  the  United  States 
and  Germany,  which  enables  an  alien 
enemy,  domiciled  in  his  own  country,  to 
sue  in  the  courts  of  the  United  States. 
Arndt-Ober  v.  Metropolitan  Opera  Co. 
(1918)  102  Misc.  320,  169  N.  Y.  Supp. 
304  (dictum). 

The  Trading  with  the  Enemy  Act  of 
1917  does  not  permit  the  prosecution  by 
a  nonresident  alien  enemy,  of  any  suits 
in  the  courts  during  the  war,  except  in 
cases  provided  in  such  act.  Hungarian 
Genera]  Credit  Bank  v.  Titus  (1918)  182 
App.  Div.  826,  169  N.  Y.  Supp.  926. 

Subsection  a  of  §  5  of  the  Trading 
with  the  Enemy  Act,  which  provides 
among  other  things,  that  the  President 
may  grant  licenses,  special  or  general, 
temporary  or  otherwise,  and  for  such 
period  of  time  and  containing  such  pro- 
visions and  conditions  as  he  shall  pre- 
scribe, to  any  person  or  class  of  persons, 
to  do  business  as  provided  in  subsec- 
tion a  of  section  4  of  the  act,  and  to 
perform  any  acts  made  unlawful,  with- 
out such  license,  by  sections  of  the  act, 
does  not  authorize  the  granting  of  a 
license  to  prosecute  a  suit.    Ibid. 

In  Ozbolt  v.  Lumbermen's  Indemnity 
Exch.  (1918)  —  Tex.  Civ.  App.  — ,  204 
S.  W.  252,  it  is  held  that  the  mere  fact 
that  the  plaintiff  resides  within  the  bor- 
ders of  a  hostile  government  does  not 
show  that  he  is  an  alien  enemy;  but  that 
it  must  appear  that  he  is  a  citizen  of 
and  owes  allegiance  to  such  hostile  gov- 
ernment. This,  however,  is  not  good 
law.  See  note  in  7  B.  R.  C.  825,  on 
il  Commercial  domieil  as  affecting  na- 
tional character."  The  reason  of  the 
rule  which  precludes  an  alien  enemy 
residing  in  his  own  country  from  recov- 
ering or  enforcing  judgment  during  the 
war,  viz.,  that  the  enemy's  resources 
may  not  be  thereby  augmented,  applies 
equally  to  suits  brought  by  persons  sub- 
ject to  the  control  of  the  enemy  govern- 
ment, though  not  citizens  of  the  enemy 
country. 

Where  proceedings  have  been  taken  by 
"a  municipality  to  forfeit  land  owned 
by  a  nonresident  alien  enemy  for  non- 
payment of  taxes,  and  the  agent  of  such 
owner,  claiming  the  proceedings  to  be 
irregular,  has  filed  a  caveat  in  the  land 
title  office  to  protect  owner's  interest, 
whereupon  the  municipality  served  no- 
tice requiring  proceedings  to  be  taken  to 
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establish  the  caveat,  the  action  there* 
upon  brought  to  establish  the  caveat  will 
not  he  dismissed  on  the  ground  that  the 
plaintiff  is  an  alien  enemy,  but  the  plain- 
tiff should  be  treated,  to  some  extent,  as 
a  defendant  alien  enemy  being  sued 
would  be,  and  the  action  will  be  stayed 
until  the  restoration  of  peace.  Revent- 
low  v.  Streamstown  (1917)  —  Albert,  — , 
37  D.  L.  R.  394. 

c  Effect  of  war  on  suit  previously  in- 
stituted,  judgment  recovered,  or  cup* 
peal  pending. 

A  suit  instituted  by  a  corporation  or- 
ganized under  the  laws  of  a  foreign 
country,  and  doing  business  there,  will 
be  stayed,  where,  during  its  pendency, 
war  broke  out  between  such  country  and 
that  of  the  forum.  Hungarian  General 
Credit  Bank  v.  Titus  (1918)  182  App. 
Div.  826,  169  N.  Y.  Supp.  926. 

The  rights  of  an  appellee  are  not  af- 
fected by  a  change  of  his  status,  from 
that  of  alien  friend  to  that  of  alien 
enemy,  since  the  appeal  was  perfected. 
Superior  &  P.  Copper  Co.  v.  Davidovieh 
(1918)  —  Ariz.  — ,  71  Pac.  127. 

Where  an  appellant  becomes,  by  the 
outbreak  of  war,  an  alien  enemy  during 
the  pendency  of  an  appeal,  the  appeal 
will  not  necessarily  be  dismissed,  but 
may  be  held  in  abeyance.  Ozbolt  v. 
Lumbermen '8  Indemnity  Exoh.  (1918) 
—  Tex.  Civ.  App.  — >  204  S.  W.  262. 

A  writ  of  error  to  review  a  judgment 


in  favor  of  an  alien  residing  in  his  own. 
country,  who  became  an  alien  enemy  be- 
fore disposition  thereof,  need  not  be 
held  in  abeyance;  but  the  judgment, 
being  upheld,  should  be  modified,  so  as 
to  direct  payment  to  the  clerk  of  the 
court,  and  by  him  to  be  transferred  to 
the  alien  property  custodian,  without 
prejudice,  however,  to  the  right  of  any 
person  not  an  alien  enemy,  to  establish 
an  interest  therein.  Birge-Forbes  Co.  v. 
Heye  (1918)  —  C.  C.  A.  — ,  248  Fed. 

636. 

//.  As  parties  defendant, 

a.     In  general. 

Upon  refusing  to  dismiss  a  libel  in 
admiralty  for  repairs  to  a  vessel  belong- 
ing to  a  citizen  of  another  country,  the 
court  should  hold  the  case  to  give  the 
owner  of  the  vessel  an  opportunity  to 
present  his  proof,  although  a  state  of 
war  exists  between  his  nation  and  that 
where  the  court  is  sitting.  The  Kaiser 
Wilhelm  II  (1917)  L.R.A.1918C,  796,  — 
C  C.  A.  — ,  246  Fed.  786. 

HI.  Bight  to  habeas  corpus. 

It  has  been  held  that  the  action  of 
the  President,  under  the  power  vested  in 
him  by  §  4067,  U.  S.  Rev.  Stat.  Comp. 
Stat.  1916,  §  7616,  in  ordering  the  sum- 
mary arrest  and  detention  of  an  alien 
enemy  within  the  United  States,  is  not  . 
subject  to  judicial  review  on  habeas 
corpus.  Ex  parte  Graber  (1918)  247 
Fed.  882.  E.  S.  0. 


WASHINGTON  SUPREME  COURT. 

(Department  No.  1.) 

CITY  OF  PASCO,  Appt., 
v. 

PACIFIC  COAST  CASUALTY  COMPANY, 

Respt. 

(—  Wash.  — ,  172  Pac.  566.) 

Judgment  —  against  principal  —  effect 
on  surety. 

A  surety  on  a  contractor's  bond  is  not 
precluded  by  a  judgment  against  the  con- 
tractor, in  a  proceeding  to  which  it  was  not 
a  party  but  in  which  it  assisted  the  con- 
tractor, from  setting  up  its  release  by  un- 
authorized alterations  of  the  contract  in  an 
action  against  it  for  the  amount  of  judg- 
ment, if  such  issue  was  not  raised  or  adju- 
dicated in  the  former  action. 
For  other  cases,  see  Judgment,  II.  e,  k>  *» 

Dig.  1-52  N.  8. 

Note.  —  As  to  effect  upon  surety  of  judg- 
ment against  principal,  see  annotation  fol- 
lowing this  case,  post,  814. 
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(April  26,  1918.) 

APPKAIi  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Franklin 
County  dismissing  an  action  brought  to  re- 
cover the  amount  of  its  judgment  against 
a  building  contractor,  from  defendant. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  M.  O'Brien  and  Gerard 
Ryzek,  for  appellant: 

Inasmuch  as  the  Garey  action  was  an 
equitable  action,  an  action  for  accounting, 
and  as  the  attorney  for  defendant  not  only 
participated  in  its  actual  trial,  but  act- 
ually financed  the  appeal  in  the  supreme 
court,  and  hired  an  attorney  to  appeal  the 
case,  being  an  action  de  novo  in  the  su- 
preme court,  the  defendant  is  bound,  and 
judgment  is  conclusive  upon  it. 

lhrig  v.  Scott,  13  Wash.  659,  43  Pac. 
633;  Faurote  v.  State,  123  Ind.  6,  23  N.  B. 
971;  Friend  v.  Ralston,  85  Wash.  422,  77 
Pac.  794;  Cowles  v.  United  States  Fidelity 
&  G.  Oo.  32  Wash.  120,  72  Pac.  1032;  Henry 
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v.  Mtns.  Indemnity  Go.  36  Wash.  553,  79 
Pac.  42;  Douthitt  v.  MacCulsky,  11  Wash. 
601,  40  Pac.  186;  American  Bonding  Co.  v. 
Loeb,  47  Wash.  447,  92  Pac.  282;  Shoemake 
v.  Finlayson,  22  Wash.  12,  60  Pac.  50; 
Denny  v.  Sayward,  10  Wash.  422,  39  Pac. 
119;  Spokane  v.  Costello,  33  Wash.  98,  74 
Pac.  58;  Schroeder  v.  Hotel  Commercial 
Co.  84  Wash.  694,  147  Pac.  417;  Kibler  v. 
Maryland  Casualty  Co.  74  Wash.  159,  132 
Pac/  878;  Ramsey  "v.  Wilson,  52  Wash.  Ill, 
100  Pac.  177;  Seattle  v.  John  C.  Regan  & 
Co.  52  Wash.  262,  132  Am.  St.  Rep.  963, 
100  Pac.  731;  State  ex  rel.  Langley  v.  Su- 
perior Ct.  73  Wash.  110,  131  Pac.  482;  Par- 
sons v.  Urie,  104  Md.  238,  8  L.R.A.(N.S.) 
559,  64  Atl.  927,  10  Ann.  Cas.  278;  Drum- 
heller  v.  American  Surety  Co.  30  Wash. 
531,  71  Pac  25;  De  Mattors  v.  Jordan,  15 
Wash.  378,  46  Pac.  402. 

The  surety  company,  as  a  principal,  can- 
not complain  of  the  payment  of  an  amount 
in  excess  of  85  per  cent  of  contract  price 
to  its  coprincipal  Garey. 

American  Bonding  Co.  v.  Pueblo  Invest. 
Co.  9  L.R.A.(N.S.)  557,  80  C.  C.  A.  97, 
150  Fed.  17,  10  Ann.  Cas.  357;  Reissaus  v. 
Whites,  128  Mo.  App.  135,  106  S.  W.  603; 
Heath  v.  Derry  Bank,  44  N.  H.  174;  Derry 
Bank  v.  Baldwin,  41  N.  H.  434;  Clarmont 
Bank  v.  Wood,  10  Vt.  582;  Beers  v.  Wolf, 
116  Mo.  179,  22  S.  W.  620. 

Messrs.  Dan  son,  Williams,  A  Dan  son, 
C.  W.  Johnson,  and  George  D.  Lantz, 
for  respondent: 

The  principal's  liability  on  his  original 
undertaking  is  not  res  judicata  of  the 
surety's  right  to  question  the  bond,  as 
being  a  binding  obligation  on  him. 

McConnell  v.  Poor,  113  Iowa,  133,  52 
L.K.A.  312,  84  N.  W.  968;  New  York  v. 
Brady,  70  Hun,  250,  24  N.  Y.  S'upp.  296; 
Chicago  A  N.  W.  R.  Co.  v.  Northern  Line 
Packet  Co.  70  111.  217;  Faith  v.  Atlanta,  78 
Ga.  779,  4  S:  E.  3;  Clark  v.  Ellingson,  35 
N.  D.  546,  161  N.  W.  199;  Campbell  v. 
Gates,  17  Ind.  126;  Waterbury  v.  Andrews, 
67  Mich.  281,  34  N.  W.  57*5;  Lannes  v. 
Courege,  31  La.  Ann.  74;  Price  v.  Carlton, 
121  Ga.  12,  68  L.R.A.  736,  48  S.  E.  721; 
Maryland  Casualty  Co.  v.  Washington  Nat. 
Bank.  92  Wash.  497,  159  Pac.  689;  James 
Black  Masonry  &  Contracting  Co.  v.  Na- 
tional Surety  Co.  61  Wash.  471,  112  Pac. 
517;  Leiendecker  v.  ^Etna  Indemnity  Co. 
52  Wash.  609,  101  Pac.  219;  Fransioli  v. 
Thompson,  55  Wasii.  259,  104  Pac.  278. 

Fullerton,  J.,  delivered  the  opinion  of 
the  court: 

The  city  of  Pasco,  on  August  1,  1911, 
entered  into  a  contract  with  one  A.  R. 
Garey  for  the  construction  of  a  city  hall. 
The   statutory   bond   for  the   protection   of 


laborers  and  materialmen  was  given,  with 
the  respondent  herein,  the  Pacific  Coast 
Casualty  Company,  as  surety.  Before  the 
completion  of  the  work  the  city  of  Pasco 
declared  the  contract  forfeited,  and  itself 
finished  the  construction  of  the  building. 
Thereafter  Garey  brought  an  action  against 
the  city  to  recover  moneys  claimed  as  due 
him  under  the  contract,  and,  on  an  ac- 
counting had  between  the  parties  on  the 
affirmative  defense  set  up  by  -the  city,  judg- 
ment was  awarded .  against  Garey  in  the 
sum  of  $4,353.64,  which,  on  appeal  to  this 
court,  was  reduced  to  $3,478  74.  The  facts 
in  that  case  will  be  found  fully  set  out  in 
Garey  v.  Pasco,  89  Wash.  382,  154  Pac.  433. 
Subsequently,  the  city  of  Pasco  instituted 
the  present  action,  to  recover  from  the  re- 
spondent surety  company  the  amount  of  its 
judgment  against  Garey. 

The  respondent  pleaded  as  affirmative  de- 
fenses: (1)  That  it  had  been  released  by 
material  alterations  made  in  the  building 
contract  between  the  city  and  Garey,  with- 
out its  knowledge  and  consent;  (2)  that  the 
contract  provided  that  the  city,  in  making 
payments  as  the  work  progressed,  should 
hold  back  15  per  cent  of  the  contract  price 
on  partial  and  final  payments,  but  that  the 
city  failed  to  retain  such  percentage,  and, 
in  fact,  paid  the  contractor  in  full  before 
the  completion  of  the  contract,  that  such 
sums  so  received  were  diverted  to  other 
purposes  than  payment  of  material  and 
labor  claims*  and  that  respondent  had  been 
compelled  to  pay  such  claims,  thus  dis- 
charging   it    from    liability    on    its    bond; 

(3)  that  extras  and  additions  in  the  build- 
ing, without  the  written  order  of  the  archi- 
tect, were  made  by  the  city  in  contraven- 
tion of  the  provisions  of  the  contract,  and 
at  an  additional  outlay  of  $4,921.50;  and 

(4)  that  the  costs  of  making  the  altera- 
tions and  additions  for  which  recovery  is 
sought  were  incurred  more  than  three 
years  prior  to  the  commencement  of  this 
action,  and  are  barred  by  the  Statute  of 
Limitations.  The  city  replied,  setting  up 
that  the  matters  therein  alleged  were  res 
judicata,  under  the  judgment  rendered  in 
the  prior  action  of  Garey  v.  Pasco,  supra. 
The  cause  was  tried  to  the  court  which 
made  the  following  findings  of  fact: 

"I.  That  it  has  jurisdiction  over  the  par- 
ties and  subject-matter  in  said  cause.  That 
heretofore,  on  or  about  the  1st  day  of  Au- 
gust, 1911,  one  A.  R.  Garey  entered  into 
a  written  contract  with  the  plaintiff  city 
of  Pasco  for  the  construction  of  a  building 
known  as  the  City  Hall  building,  at  an 
agreed  price  of  $27,492,  less  proper  deduc- 
tions. Tftat  thereafter  the  city  of  Pasco 
and  the  said  A.  R.  Garey  made  deductions 
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amounting  to  $3,405  from  said  contract 
price,  and  before  the  completion  of  said 
building  paid  to  the  said  A.  R.  Garey  the 
sum  of  $23,368.20,  and  further  paid  on  the 
order  of  said  A.  R.  Garey  the  sum  of 
$593.05,  or  a  total  payment  to  Garey  or  his 
order  of  $23,962.15.  That  the  original  con- 
tract price,  less  the  deduction  which  was 
made  immediately  after  the  execution  of 
the  contract,  left  the  contract  price  for  the 
building  at  the  sum  of  $24,087.  That  at 
the  time  of  entering  into  the  contract  as 
hereinbefore  stated,  with  the  city,  the  de- 
fendant in  this  action  executed  the  surety 
bond  conditioned  for  the  faithful  perform- 
ance of  said  contract,  as  provided  by  chap- 
ter 207  of  the  Session  Laws  of  the  state  of 
Washington  for  the  year  1909. 

"II.  That  the  plaintiff  city  of  Pasco 
terminated  the  contract  with  Garey  prior 
to  the  completion  of  the  building,  leaving 
unpaid  a  number  of  laborers  and  material- 
men, which  were  paid  by  the  defendant 
bonding  company. 

"III.  That  the  contract  referred  to  was 
the  uniform  form  of  contract,  and  provided, 
among  other  things,  that  the  city  should 
pay  to  the  contractor  85  per  cent  of  the 
amount  earned  as  work  progressed,  the  re- 
maining 10  per  cent  to  be  retained  by  the 
city  for  a  period  of  sixty  days  after  the 
completion  of  the  building,  for  the  purpose 
of  securing  the  payment  of  laborers  and 
materialmen. 

"IV.  That  after  the  termination  of  said 
contract  Garey  brought  an  action  against 
the  city  of  Pasco  to  recover  an  alleged 
amount  claimed  to  be  due  from  the  city  on 
account  of  extras  furnished  during  the 
progress  of  the  building.  In  this  action 
the  city  counterclaimed  against  Garey,  and 
recovered  a  judgment  for  about  $4,300. 
The  cause  was  appealed  to  the  supreme 
court  of  this  state  and  modified,  reducing 
said  judgment  to  the  sum  of  $3,478.74. 
That  no  judgment  was  ever  entered  upon 
the  remittitur  as  returned  from  the  su- 
preme court. 

"V.  That  after  the  return  of  said  remit* 
titur  the  present  action  was  commenced  by 
the  city  of  Pasco  against  this  defendant,  in 
which  action  this  defendant  claims  that  it 
was  relieved  from  liability  upon  the  bond 
by  reason  of  certain  act*  of  the  said  city, 
some  of  them  being:  First.  The  material 
alteration  and  change  in  plans  and  specifi- 
cations, which  changes  increased  the  cost 
of  constructing  the  building.  Second.  The 
overpayment  to  Garey  of  the  amount  due 
him. 

"VI.  The  court  finds,  upon  the  defend- 
ant's contentions,  from  the  evidence  ad- 
duced at  the  trial,  that  the  building  was 


materially  changed  without  the  consent  of 
the  defendant  herein,  and  that  such  change 
added  to  the  cost  of  the  construction  of  the 
building,  and  also  that  the  city  of  Pasco 
failed  to  reserve  the  15  per  cent  as  pro- 
vided in  the  contract.  That  approximately 
the  entire  amount  of  the  contract  price  was 
paid  to  Garey  prior  to  the  completion  of 
the  building,  and  without  the  consent  or 
knowledge  of  the  defendant  surety  com- 
pany. 

"VII.  The  court  further  finds  that  the 
question  of  the  surety's  liability  was  not 
an  issue  in  the  case  of  Garey  v.  Citv  of 
Pasco,  and  that  the  defendant  surety  com- 
pany was  not  a  party  thereto  and  was  not 
tendered  the  defense  therein. 

"VIII.  The  court  further  finds  that,  after 
the  termination  of  the  contract  between 
Garey  and  the  plaintiff  city,  the  defendant 
surety  company  received  notice  that  the 
contract  was  terminated,  which  notice  con- 
tained information  that  there  was  between 
$6,000  and  $7,000  due  the  said  Garey,  and 
thereafter  the  defendant  surety  company 
paid  for  labor  and  material  expended  upon 
said  building  approximately  $7,000,  and 
that  this  amount  was  paid  prior  to  the 
time  that  the  defendant  surety  company 
ascertained  that  the  15  per  cent  had  not 
been  reserved,  as  provided  for  in  the  con- 
tract.** 

As  conclusions  of  law  the  court  found 
that  the  judgment  in  the  action  of  Garey 
v.  Pasco  was  not  res  judicata  as  to  the 
respondent,  and  that  the  respondent  was 
discharged  from  liability  as  surety  by  rea- 
son of  material  alterations  in  the  contract, 
and  the  dissipation  of  the  15  per  cent  of 
the  contract  price,  which  should*  have  been 
retained  under  the  contract.  Judgment 
was  rendered  dismissing  the  action,  from 
which  this  appeal  is  prosecuted. 

While  the  appellant  has  assigned  error 
upon  all  of  the  findings  of  fact  made  by 
the  court,  its  argument  is  directed  against 
the  finding  to  the  effect  that  the  respond- 
ent's liability  was  not  an  issue  in  the  case 
of  Garey  v.  Pasco,  and  to  the  conclusion  of 
law  that  the  judgment  rendered  in  that 
case  was  not  conclusive  against  the  re- 
spondent, as  the  surety  of  the  record  plain- 
tiff. We  shall  not,  therefore,  discuss  the 
other  findings  made.  It  suffices  to  say 
that  they  are  abundantly  sustained  by  the 
evidence,  and  are  sufficient  to  sustain  the 
conclusion  of  law  to  the  effect  that  the  re- 
spondent was  discharged  thereby  from 
liability  to  the  city  on  its  bond,  if  it  is  not 
foreclosed  by  the  judgment  entered  in  the 
case  mentioned. 

That  the  respondent  was  not-  foreclosed,' 
by  that  judgment,  of  the  defense  here  in- 
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terposed  we  think  is  equally  clear.  The 
judgment,  it  will  be  remembered,  was  re- 
covered by  the  city  on  an  affirmative  issue 
set  forth  in  an  answer  in  a  suit  brought 
by  the  contractor  against  it.  The  re- 
spondent is  sought  to  be  holden  on  the 
judgment  because,  through  its  counsel,  it 
assisted  the  plaintiff  in  waging  his  affirma- 
tive issue,  and  in  maintaining  his  defense 
to  the  affirmative  issue  waged  by  the  city. 
The  defense  it  interposes  to  the  present  ac- 
tion was  neither  made  an  issue  therein  by 
the  pleadings  or  by  the  evidence,  nor  was 
it  actually  adjudicated  in  the  final  judg- 
ment of  the  court.  But,  more  than  this, 
the  question  could  not  have  been  made  an 
issue  in  that  cause  by  the  parties  to  the 
record,  as  the  record  then  stood.  Between 
the  actual  parties  it  was  an  immaterial  in- 
quiry It  may  be  that,  since  the  respond- 
ent was  a  surety  of  the  plaintiff  and  liable 
over  to  the  city,  the  city  could,  under  our 
practice,  have  brought  the  respondent  in 
and  compelled  it  to  set  up  its  defenses,  or 
be  barred  from  subsequently  waging  them. 
But  the  city  was  privileged  to  wage  its 
own  action  in  its  own  way,  and  since  it  did 
not  choose  to  make  the  respondent  an 
actual  party,  thus  giving  it  an  opportunity 
to  set  up  defenses  personal  to  itself,  it 
cannot  now  be  heard  to  urge  that  it  is 
barred  of  these  personal  defenses,  merely 
because  it  participated  in  an  action  between 
other  parties,  in  which  the  defenses  were 
not  an  issue. 

The  cases  cited  by  the  appellant,  as  we 
understand  them,  do  not  maintain  a  dif- 
ferent principle.  Without  reviewing  them, 
or  specially  referring  to  them,  it  may  be 
conceded  that  they  sustain  the  doctrine 
that  one  secondarily  liable,  participating 
in  an  action  brought  against  his  principal, 
is  estopped  by  the  judgment  entered  on  the 
issues  actually  tried  therein,  and  perhaps 
issues  actually  triable  therein.  But  none 
of  them  go  to  the  extent  of  holding  that  a 
surety  is  barred  by  that  circumstance,  when 


sued  on  the  judgment  entered  in  such  an 
action,  from  defending  on  any  ground  per- 
sonal to  himself,  which  was  not  an  issue, 
and  could  not  be  made  an  issue,  in  the  ac- 
tion as  it  was  waged.  As  applied  to  the 
present  case,  the  rule  would  mean  that  the 
respondent  is  estopped  from  asserting  that 
the  contract  between  its  principal  and  the 
city  was  not  breached  by  its  principal,  or 
that  the  damages  awarded  for  the  breach 
were  not  a  just  measure  of  the  damages 
flowing  therefrom;  but  it  does  not  mean 
that  it  is  estopped  from  urging  that  the  or- 
iginal contract,  for  the  performance  of 
which  it  became  surety,  was  so  far  changed 
and  modified,  without  its  consent,  by  the 
parties  thereto,  as  to  relieve  it  from  its 
obligation  to  answer  over. 

In  the  reply  brief  of  the  appellant,  it  is 
urged  that  the  bond  executed  by  the  re- 
spondent is  so  worded  as  to  make  it  a  joint 
principal  with  the  contractor,  and  that,  in 
consequence,  the  defenses  urged  by  it  are 
not  open  to  it.  An  examination  of  the 
bond  shows  that  it  contains  language 
which,  although  not  entirely  clear,  might 
be  given  this  interpretation;  but  the  bond, 
when  read  as  a  whole,  is  clear  as  to  its 
purpose  and  meaning.  Further  on,  it 
specifically  recites  that  it  is  intended  to  be 
made  in  compliance  with  the  chapter  of  the 
laws,  requiring  bonds  in  this  class  of  con- 
tracts, and  that  the  persons  for  whose 
benefit  the  bond  is  given  shall  have  the 
right  to  sue  thereon,  "on  compliance  with 
the  provisions  of  said  chapter  207  of  the 
Session  Laws  of  the  state  of  Washington 
for  the  year  1909."  That  it  was  intended 
as  the  ordinary  statutory  bond  we  think 
these  recitals  hardly  leave  room  for  doubt. 

The  conclusions  reached  require  an  af- 
firmance of  the  judgment;  and  it  will  be 
so  ordered. 

Ellis,  Ch.  J.,  and  Parker,  Main,  and 
Webster,  JJ.,  concur. 


Annotation — Effect  upon  surety  of  judgment  against  principal. 


This  note  supplements  an  earlier  note 
on  the  same  subject,  appended  to  Bal- 
lantine  v.  Fenn,  40  L.R.A.(N.S.)  698. 

The  scope  outlined  at  page  704  of  that 
note  is  followed  in  the  present  note,  ex- 
cept  that  cases  involving  the  conclusive- 
ness, in  an  action  by  an  indemnitee 
against  the  indemnitor  of  a  judgment 
rendered  in  favor  of  a  third  person 
against  the  indemnitee,  are  not  included 
in  the  present  note.  The  present  note, 
in  other  words,  excludes  cases  where  the 
party  against  whom  the  judgment  was 
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rendered  invokes  it  as  against  some  per- 
son liable  over  to  him. 

Cases  like  Severson  v.  Macomber 
(1914)  212  N.  Y.  274,  106  N.  E.  72, 
involving  the  conclusiveness,  as  against 
sureties,  of  a  pre-existing  judgment,  as 
establishing  a  status  or  condition  prece- 
dent to  the  giving  of  the  bond,  are  be- 
yond the  scope  of  these  notes. 

§  1,  Introduction. 

As  pointed  oat  in  the  earlier  note, 
where  the  very  condition  of  the  bond  is 
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the  performance  of  a  judgment  against 
the  principal,  there  is  no  question  as  to 
the  conclusiveness,  as  against  the  surety, 
of  a  judgment  against  the  principal,  if 
binding  upon  the  latter,  and  free  from 
fraud  and  collusion ;  assuming,  of  course, 
that  it  is  the  kind  of  judgment  contem- 
plated by  the  surety's  undertaking. 

Thus,  one  who  becomes  a  surety  for 
the  performance  of  the  judgment  of  a 
court,  in  a  pending  case,  is  represented 
by  his  principal,  and  is  bound  by  the 
judgment  against  his  principal,  within 
the  limits  of  his  obligation.  William  W. 
Bieroe  v.  Waterhouse  (1910)  219  TJ.  S. 
320,  66  L.  ed.  237,  31  Sup.  Ct.  Rep. 
241.  The  principle  was  applied  in  this 
case  by  holding  that  the  surety  in  a 
redelivery  bond  in  replevin  could  not 
object  that  his  liability  was  enlarged  be- 
yond his  undertaking,  so  as  to  discharge 
him  from  liability,  by  the  allowance  of 
amendments  to  the  declaration  in  the 
replevin  suit,  increasing  the  alleged 
value  of  the  property,  where  the  pro- 
priety of  such  amendments  was  an  issue 
in  the  replevin  suit,  and  was  decided 
against  the  principal  in  the  bond,  and 
the  penalty  of  the  bond  was  not  thereby 
exceeded. 

The  later  cases  reflect  the  same  con- 
flict of  authority  in  the  earlier  note, 
where  the  surety's  undertaking  is  not 
conditioned'  specifically  for  the  perform- 
ance of  judgments.  They  also  support 
the  observation  made  in  the  earlier  note, 
to  the  effect  that  the  question  ultimately 
depends  upon  the  wording  of  the  instru- 
ment by  which  the  obligation  of  the 
surety  is  evidenced.  In  this  connection, 
however,  it  may  be  observed  that  cer- 
tain classes  of  undertakings,  e.  g.,  ad- 
ministrator's and  guardian's  bonds,  con- 
form so  closely  to  type,  that  it  is  possi- 
ble to  generalize  with  regard  to  them, 
although  even  in  this  class  of  cases  the 
results  are  not  entirely  uniform. 

In  Larson  v.  Deering  (1917)  97  Wash. 
616,  166  Pae.  1119,  the  court,  after  al- 
luding to  the  conflict  on  the  subject, 
declares  that,  by  the  great  weight  of 
authority,  a  judgment  rendered  against 
the  principal  is  binding  upon  the  sure- 
ties, when  it  is  provided  in  the  bond 
that  the  sureties  will  answer  any  judg- 
ment, or  pay  all  damages  that  may  be 
awarded  in  an  action  brought  against 
the  principal.  In  such  case,  the  surety 
is  bound,  in  the  absence  of  a  showing  of 
fraud,  or  collusion,  or  other  equitable 
defense,  though  he  had  no  notice  of  the 
suit  against  his  principal.  But  where 
the  engagement  is  to  answer,  in  general 
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terms,  for  the  faithful  performance  of  a 
duty  imposed  by  law,  or  arising  out  of 
the  relation  or  official  character  of  the 
principal,  a  judgment  against  the  prin- 
cipal is  no  more  than  prima  facie  evi- 
dence, in  a  subsequent  case  against  the 
sureties.  In  which  event,  the  burden 
of  showing  nonliability,  either  in  fact  or 
in  law,  is  upon  the  surety.  The  princi- 
ple is  stated  in  another  way  by  the 
court,  at  the  conclusion  of  the  opinion: 
"In  the  absence  of  an  express  agree- 
ment, the  surety  is  not  bound  by  a  judg- 
ment entered  against  its  principal,  in  a 
suit  to  which  it  was  not  a  party,  but 
may  be  bound  by  a  judgment  entered 
against  it  in  a  subsequent  action.  And 
of  the  merits,  the  judgment  is  prima 
facie  evidence.' '  See  infra,  §  3,  for  spe- 
cific holding  in  this  case. 

The  question  whether  a  surety  has  a 
right  to  demand  proof  of  the  cause  of 
action  against  the  one  for  whom  he  is 
surety  depends  entirely  upon  the  nature 
of  the  obligation  entered  into,  and,  if 
the  obligation  is  to  pay  a  judgment  re- 
covered against  the  party  for  whom  he  is 
surety,  he  cannot  require  proof  of  the 
fact  on  which  the  judgment  rests.  In 
such  a  case,  he  is  bound  and  concluded 
by  the  judgment  against  the  principal, 
and  not  entitled  to  oontest  either  the 
breach  of  the  obligation  or  the  amount 
of  the  damage.  The  suit  against  the 
surety  is  a  collateral  action  founded  on 
the  judgment,  and,  where  there  has  been 
a  judgment,  it  cannot  be  inquired  into 
except  for  fraud.  Garrity  v.  Eiger 
(1916)  272  El.  127,  111  N.  E.  735. 

It  id  the  law  in  New  York  that  a  judg- 
ment against  a  principal  is  not  even 
evidence  against  the  surety,  unless  the 
latter  had  notice  of  the  suit  and  an 
opportunity  to  defend.  An  exception  is 
where  the  covenant  is  to  indemnify 
against  the  consequences  of  a  suit. 
Mulry  v.  Eckerson  (1912)  149  App.  Div. 
29,  133  N.  Y.  Supp.  533,  applying  the 
rule  by  holding  that  a  judgment  against 
two  members  of  a  former  firm  on  a  firm 
debt  was  not  admissible,  in  an  action  by 
one  of  them  on  the  undertaking  by  de- 
fendant that  the  other  partner  would 
pay  all  the  debts  of  the  firm. 

Whatever  conflict  there  may  be  in 
other  jurisdictions  as  to  whether  a  judg- 
ment recovered  against  a  principal  is 
conclusive  upon  the  sureties,  it  is  settled 
by  the  Massachusetts  decisions  that  they 
are  bound  by  an  adjudication  in  a  suit 
upon  his  official  bond.  Treasurer  v. 
Schapero  (1914)  217  Mass.  71, 104  N.  E. 
440,  Ann.  Cas.  1915D,  399  (infra,  §  2). 
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In  Grafflin  v  State  (1906)  103  Md. 
171,  63  Ati.  373,  7  Ann.  Cas.  1061  (infra, 
§  4),  an  action  against  the  sureties  on  a 
bond  of  the  committee  of  a  lunatic,  the 
court  declared,  generally,  that  the  prin- 
ciple is  well  settled  in  Maryland  that  a 
recovery  against  a  principal  in  a  bond, 
even  though  the  sureties  are  not  parties 
to  the  suit,  is  prima  facie  binding  on  the 
sureties,  and  they  can  only  relieve  them- 
selves from  the  binding  effect  of  the 
recovery  against  the  principal,  by  show- 
ing that  the  amount  recovered  was  in 
excess  of  the  amount  which  the  plaintiff 
in  the  judgment,  or  decree,  was  really 
entitled  to  recover,  or  that  he  was  not 
entitled  to  recover  at  all. 

§  2.   Official  bonds  —  of  sheriffs  and 

constables. 

(Supplementing  note  in  40  L.R.A. 
(N.S.)  704.) 

A  judgment  against  a  constable  for 
the  conversion  of  property  wrongfully 
attached  is  binding  upon  the  sureties  on 
his  bond.  Treasurer  v.  Schapero  (1914) 
217  Mass.  71,  104  N.  E.  440,  Ann.  Cas. 
1915D,  399. 

A  judgment  in  favor  of  plaintiff,  in  a 
replevin  suit  against  a  constable  for 
wrongfully  attaching  the  plaintiff's  prop- 
erty is  prima  facie  evidence,  in  a  sub- 
sequent action  by  the  same  plaintiff,  on 
the  constable's  bond,  to  recover  the 
damages  for  the  value  of  the  prop- 
erty, as  to  the  ownership  of  the  property 
by  the  plaintiff,  and  its  value.  State  ex 
rel.  Tate  v.  Baird  (1916)  —  Mo.  App. 
— ,  186  S.  W.  587.  The  court  observed 
that  the  contention  of  the  sureties,  that 
the  former  judgment  was  not  admissible 
to  establish  those  facts,  overlooked  the 
distinction  between  a  judgment  as  res 
ad  judicata  and  its  effect  as  prima  faoie 
evidence. 

But  in  New  York,  it  is  held  that  a 
judgment  against  a  marshal  for  failure 
to  return  money  to  a  party,  as  directed 
by  the  court,  is  not  competent  evidence 
against  the  sureties  on  the  marshal's 
bond,  where  they  were  not  made  parties 
to  the  original  action.  Leef  v.  United 
States  Fidelity  &  G.  Co.  (1917)  —  App. 
Div.  — ,  165  N.  Y.  Supp.  215. 

g  3,  —.  of  executors  and  administrators. 

(Supplementing  note  in  40  L.R.A. 
(NJ3.)  708.) 

An  order  of  the  probate  court  for  the 
distribution  of  a  decedent's  estate  is 
conclusive  not  only  upon  the  adminis- 
trator, but  upon  the  surety,  as  to  all 
matters  which  were  or  could  have  been 
adjudicated  thereunder;  and  the  order  is 
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not  open  to  attack  by  the  surety,  either 
upon  the  ground  that  notice  was  not 
given  to  the  distributees,  other  than  the 
one  bringing  the  action  upon  the  bond, 
or  that  the  debts  of  the  estate  had  not 
been  paid.  United  States  Fidelity  &  G. 
Co.  v.  Hodgins  (1916)  123  Ark.  607,  185 
S.  W.  1092. 

A  decree  settling  the  accounts  of  the 
agent  of  a  nonresident  distributee  of  a 
decedent's  estate,  being  binding  on  the 
agent,  is  equally  binding  and  conclusive 
upon  his  sureties.  Bell  v.  Wilson  (1910) 
159  Cal.  57,  112  Pac.  1100. 

A  judgment  rendered  by  the  ordinary 
against  an  administrator,  on  the  citation 
by  the  distributees  for  a  settlement,  is 
competent  evidence  in  a  suit  against  the 
sureties  of  the  administrator  by  his  suc- 
cessor in  office.  Weaver  v,  Tuten  (1912) 
138  Ga.  101,  74  S.  E.  835.  The  question 
whether  the  judgment  was  conclusive 
was  not  raised  in  that  case. 

But,  in  Sutton  v.  Flanders  (1916)  146 
Ga.  290,  91  S.  E.  50,  it  was  held  that  a 
judgment  cannot  be  collaterally  attacked 
by  the  sureties,  in  an  action  brought  by 
the  ordinary  for  the  use  of  the  heirs, 
against  the  administrator  and  the  sure- 
tics  on  his  bond. 

A  judgment  against  an  administratrix 
in  favor  of  a  distributee  is  binding  and 
conclusive  upon  the  administratrix,  but 
not  binding  upon  the  sureties  upon  her 
bond ;  and  they  might,  when  sued  jointly 
with  her  on  the  judgment  so  obtained, 
set  up  and  prove  that  the  judgment  was 
obtained  by  collusion,  and  that,  in  fact, 
the  administratrix  had  lawfully  paid  over 
the  distributee's  share  of  the  estate,  or 
had  otherwise  lawfully  expended  it;  and 
this  defense  might  be  set  up  in  a  suit 
at  law.  Shipp  v.  McCowen  (1918)  147 
Ga.  711,  95  S.  £.  251,  holding  that  a  suit 
by  the  sureties  to  enjoin  an  action  on 
the  judgment,  so  that  the  defense  indi- 
cated might  be  made,  was  not  a  proper 
remedy.  Although  the  above  statement, 
which  is  paraphrased  from  a  syllabus  by 
the  court,  hypothesizes  collusion  and 
fraud  in  obtaining  the  judgment,  and 
the  case  is  thus,  upon  its  facts,  distin- 
guishable from  the  Sutton  Case  (Ga,) 
supra,  the  opinion  quoted  with  approval 
from  Bryant  v.  Owen  (1846)  1  Ga.  355 
(cited  in  note  in  40  L.RJL(N.S.)  p.  720), 
to  the  effect  that  "a  decree  against  the 
guardian  is  only  prima  facie  evidence  of 
a  devastavit,  as  against  the  security,  not 
conclusive.  It  is  subject  to  be  rebutted 
by  counter  testimony  in  behalf  of  the 
security,  who  will  be  permitted  to  in- 
quire ab  origine,  into  the  justice  of  the 
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decree;"  and  declared  that  the  ruling 
made  in  that  case  applies  in  the  case  of 
a  judgment  against  an  administrator, 
where  the  security  on  his  bond  was  not 
served,  and  is  seeking  to  inquire  into  the 
justice  and  correctness  of  the  judgment. 
It  will  be  observed  that  the  language 
quoted  does  not  hypothesize  fraud  or 
collusion  in  obtaining  the  judgment. 

A  judgment  against  an  administrator, 
in  an  action  on  an  alleged  debt  of  his 
intestate,  where  the  defendant  failed  to 
plead  a  want  of  assets,  though  conclusive 
against  the  administrator  as  to  the  suf- 
ficiency of  the  assets  to  pay  the  debt, 
is  not  conclusive  as  to  the  surety  upon 
his  bond,  but  is  prima  facie  evidence 
only;  and,  when  sued  upon  the  bond,  the 
surety  may  plead  and  prove  a  deficiency 
of  assets  in  the  hands  of  his  principal. 
Walker  v.  Shannon  (1917)  —  Ga.  App. 
— ,  93  S.  E.  499. 

An  adjudication  by  the  county  court 
upon  final  report,  that  an  executor  has  a 
certain  amount  in  his  hands  for  distribu- 
tion, and  directing  him  to  distribute  the 
same,  is  conclusive  not  only  upon  the 
executor,  but  upon  his  sureties,  and  can- 
not be  attacked  by  them  except  for 
fraud.  Rahe  v.  Jobusch  (1915)  197  HL 
App.  200. 

Sureties  on  an  administrator's  bond 
are  bound  by  an  order  setting  aside  -the 
approval  of  the  final  report  of  the  ad- 
ministrator, so  far  as  it  related  to  an 
item  of  money  reported  to  have  been 
paid  to  the  guardian  of  certain  distri- 
butees, and  directing  the  administrator 
to  make  settlement  and  accounting 
thereof  to  such  wards,  although  the 
sureties  were  not  made  parties,  and  were 
not  served  with  formal  notice  of  the 
proceedings  to  vacate  the  order  approv- 
ing the  final  reports.  Tucker  v.  Stewart 
(1910)  147  Iowa,  294,  126  N.  W.  183. 

A  judgment  settling  the  accounts  of  a 
trustee,  and  charging  him  with  certain 
attorney's  fees,  for  which  the  surety 
was  not  originally  bound  under  his  bond, 
concludes  him  in  respect  of  such  fees, 
where  he  was  a  party  to  the  proceeding, 
objected  to  the  allowance  of  the  fees,  and 
had  the  right,  under  the  statute,  to  ap- 
peal from  the  decision,  but  failed  to 
perfect  an  appeal.  United  States  Fidel- 
ity &  G.  Co.  v.  Carter  (1914)  158  Ky. 
737,  166  S.  W.  238. 

Though  not  strictly  in  point,  reference 
is  here  made  to  Allen  v.  Puritan  Trust 
Co.  (1912)  211  Mass.  409,  L.R.A.1915C, 
518,  97  N.  E.  916,  holding  that  a  probate 
decree  on  an  account  filed  by  the  succes- 
sor and  administrator  of  the  administra- 


tor of  an  estate,  who  died  after  filing 
an  account  which  was  not  acted  upon, 
fixing  the  amount  of  the  defalcation  of 
the  first  administrator,  cannot  be  col- 
laterally attacked,  in  an  action  by  the 
successor  to  hold  a  bank  liable  to  make 
good  the  loss,  for  aiding  the  defalcation. 

In  the  presenting  and  settling  of  a 
deceased  executor's  administration  ac- 
count by  his  personal  representative,  the 
sureties  on  his  official  bond  are  fully  and 
effectually  represented  in  the  probate 
court  by  the  personal  representative  of 
their  principal,  and  they  cannot  be  heard 
to  question  the  validity  of  the  decree 
regularly  passed  by  the  probate  court 
against  their  principal,  as  to  matters 
covered  by  the  bond.  Cook  v.  Titcomb 
(1916)  115  Me.  38,  97  Atl.  133. 

From  the  nature  of  the  obligation 
entered  into  by  a  surety  on  an  adminis- 
trator's bond,  he  is,  though  not  a  party 
to  the  proceeding,  bound  and  concluded 
by  a  judgment  against  his  principal,  in 
the  absence  of  fraud  or  collusion;  the 
judgment  against  the  principal  is  res 
adjudicata,  and  cannot  be  collaterally  at- 
tacked in  an  action  on  the  bond.  Pierce 
v.  Maetzold  (1914)  126  Minn.  445,  148 
N.  W.  302. 

The  sureties  on  the  bond  of  an  admin- 
istrator are  his  privies,  and  are  concluded 
by  any  lawful  order  or  decree  of  the 
surrogate's  court,  if  obtained  without 
collusion  between  the  administrator  and 
the  creditors,  or  next  of  kin;  sureties 
are  not  concluded  from  questioning  a 
decree  of  the  surrogate's  court,  in  so  far 
as  it  is  in.  favor  of  any  creditor,  or  of 
any  of  the  next  of  kin,  who,  by  collusion 
with  the  administrator,  and  through 
fraud,  have  been  instrumental  in  obtain- 
ing the  decree.  Steinert  v.  Van  Aken 
(1914)  165  App.  Div.  206,  150  N.  Y. 
Supp.  525.  The  sureties  had  waived 
citation  to  the  accounting,  provided  for 
by  §  2728  of  the  Code  of  Civil  Procedure. 

But  sureties  on  an  administrator's 
bond,  who  are  not  cited  to  a  voluntary 
accounting  by  the  administrator,  as  re- 
quired by  §  2728  of  the  Code  of  Civil 
Procedure,  and  do  not  voluntarily  ap- 
pear, are  not  liable,  in  an  action  by  a 
legatee  to  recover  the  amount  which  the 
surrogate,  upon  such  accounting,  directed 
to  be  paid  to  her.  Cookman  v.  Stoddard 
(1909)  132  App.  Div.  485,  116  N.  Y. 
Supp.  901,  affirmed  without  opinion  in 
(1911)  200  N.  Y.  563,  93  N,  E.  1118. 

A  decree  duly  entered  on  a  final  ac- 
counting by  a  county  court,  in  the 
absence  of  mistake  or  fraud,  and  from 
which  no  appeal  has  been  taken,  is:  con- 


L.B.A.1918E. 


62 


818    ANNOTATION-^IJDGMENT  AGAINST  PRINCIPAL— EFFECT  ON  SURETY. 


elusive  on  the  administrator  and  the 
sureties  on  his  bond.  Shipman  v.  Brown 
(1913)  36  Okla,  623,  130  Pac.  603. 

The  principles  declared  in  Larson  v. 
Deering  (1917)  97  Wash.  616,  166  Pac 
1119,  supra,  §  1),  were  applied  in  that 
case  by  holding  that  a  judgment  against 
a  sheriff,  for  damages  by  reason  of  a 
wrongful  levy,  was  prima  facie  but  not 
conclusive  evidence  against  a  surety  on 
his  official  bond,  conditioned  for  the 
faithful  discharge  of  the  duties  of  the 
office  according  to  the  law;  and  that  the 
surety,  in  an  action  against  him,  might 
show  that  the  sheriff  was  without  fault 
in  the  levy  complained  of,  which  was  the 
basis  of  the  action  against  the  latter. 
The  fact  that,  under  the  statute,  the 
surety  might  have  been  joined  in  the 
original  action,  was  assigned  as  an  ad- 
ditional reason  for  this  holding. 

ft  4.  —  of  guardians. 

(Supplementing  note  in  40  L.R.A. 
(N.S.)  717.) 

A  settlement  in  the  probate  court  be- 
tween the  guardian  of  an  infant  and  the 
administrator  of  a  former  guardian,  and 
the  decree  there  rendered,  are  res  inter 
alios  as  to  the  surety  of  the  deceased 
guardian.  United  States  Fidelity  &  G. 
Co.  v.  Pittman  (1913)  183  Ala.  602,  62 
So.  784.  The  court  observed  that  there 
is  no  remedy  against  the  surety  in  a  case 
of  this  character,  involving  the  trust  of 
a  guardianship  after  the  death  of  the 
principal,  other  than  by  a  bill  in  equity, 
and  that  there  can  be,  after  the  death 
of  the  principal,  no  judicial  ascertain- 
ment elsewhere  of  his  liability  which 
would  conclude  the  surety. 

A  judgment  of  the  probate  court,  upon 
removing  a  guardian  and  settling  his  ac- 
count, is  conclusive  against  the  sureties 
on  the  guardian's  bond.  Beakley  v.  Cun- 
ningham (1914)  112  Ark.  71,  166  S.  W. 
259. 

The  rule  that,  in  the  absence  of  fraud 
or  mistake,  a  final  judicial  settlement  by 
a  guardian  is  conclusive  on  the  sureties 
as  to  the  existence  and  amount  of  the 
guardian's  liability,  even  where  the  sure- 
ties were  not  made  parties  to  the  pro- 
ceedings, is  recognised  in  National 
Surety  Co.  v.  Rives  (1916)  164  Ky.  201, 
175  S.  W.  351;  but  it  was  held  that  a 
judgment  entered  on  default  of  the 
guardian,  in  an  action  against  him  and 
the  surety  on  his  bond,  in  which  the 
surety  controverted  the  facts,  was  not 
binding  upon  it,  in  respect  of  the  amount 
of  the  guardian's  liability;  but  that  the 
surety,  when  called  upon  to  defend,  had 
the  right  to  do  so,  and  was  bound  only 
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under  the  judgment  fixing  its  own  lit* 
bility. 

In  Grafflin  v.  State  (1906)  103  Md. 
171,  63  Atl.  373,  7  Ann.  Cas.  1061,  the 
court  assumed  for  the  purpose  of  dis- 
cussion and  for  that  purpose  only,  that 
it  is  competent  for  a  court  of  law,  in  a 
suit  on  a  delinquent  bond  of  the  commit- 
tee of  a  lunatie,  to  inquire,  at  the  in- 
stance of  the  surety,  into  the  propriety 
of  an  order  or  decree  removing  the  com- 
mittee, and  directing  him  to  bring  a 
specified  sum  into  court;  but  held  that, 
in  any  event,  the  decree  was  prima  facie 
binding  on  the  surety. 

Sureties  on  a  guardian's  bond  are,  in 
the  absence  of  fraud,  concluded  by  the 
decree  of  the  county  court,  duly  entered 
on  a  hearing  on  an  accounting  for  final 
settlement,  as  to  the  amount  of  the  prin- 
cipal 's  liability,  although  the  sureties 
are  not  parties  to  the  accounting. 
Southern  Surety  Co.  v.  Burney  (1912) 
34  Okla.  552,  43  KR.A.(N.S.)  308,  126 
Pac.  748;  Title  Guaranty  &  S.  Co.  v. 
Slinker  (1912)  35  Okla.  128,  128  Pae. 
696;  Henry  v.  Melton  (1915)  46  Okla. 
278,   148  Pac.   730;   Cabell   v.   McLish 

(1916)  —  Okla.  — ,  160  Pac.  692;  South- 
western   Surety    Ins.    Co.    v.    Richard 

(1917)  —  Okla.  — ,  162  Pac.  468;  Bou- 
dinot  v.  Locust  (1915)  —  Okla,  — ,  151 
Pac.  579;  Egan  v.  Vowell  (1917)  — 
Okla.  — ,  167  Pac.  205 ;  Driskill  v.  Quinn 

(1918)  —  Okla,  — ,  170  Pac.  495. 

But  while  a  valid  order  of  the  county 
court,  finding  the  amount  due  from  a 
guardian  to  his  ward,  is  binding,  both 
upon  the  guardian  and  his  bondsmen,  as 
to  the  existence  of  an  obligation  from 
the  guardian  for  that  amount,  it  is  not 
binding  as  to  whether  the  obligation  of 
a  particular  surety  covers  the  defalca- 
tion from  which  the  obligation  on  the 
part  of  the  guardian  arose.  Smith  v. 
Garnett  (1916)  —  Okla,  — ,  161  Pac. 
1083.  In  this  case,  it  was  held  that  a 
final  order  of  the  county  court,  finding 
the  amount  due  from  a  guardian  to  his 
ward,  but  not  attempting  to  determine 
the  parties,  other  than  the  guardian, 
liable  for  such  amount,  did  not  conclude 
the  surety  upon  the  guardian's  special 
bond,  given  as  a  prerequisite  to  the  sale 
of  real  estate  that  the  amount  so  found 
to  be  due  from  the  guardian  arose  out  of 
the  defalcation  covered  by  the  bond  in 
question. 

§  $.  —  of  receivers* 

(Supplementing  note  in  40  LEVA. 
(N.S.)  p.  721.) 

A  judgment  of  dismissal,  entered  at 
the  instance  of  the  plaintiff  in  a  suit  for 
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injunction  is  conclusive  that  the  appoint- 
ment  of  a  receiver  pendente  lite  in  the 
case  was  procured  wrongfully,  or  with- 
out sufficient  cause  against  the  sureties 
on  the  receiver's  bond,  conditioned  for 
the  payment  of  all  damages  that  the  de- 
fendant might  sustain  by  reason  of  the 
appointment  of  a  receiver,  in  case  the 
applicant  should  have  procured  such  ap- 
pointment wrongfully,  or  without  suffi- 
cient cause.  Heim  v.  Mooney  (1913)  23 
CaL  App.  233,  137  Pac.  616. 

9  0.  Miscellaneous  obligations* 

(Supplementing  note  in  40  L.R.A. 
(N.S.)  p.  734.) 

As  a  general  rule,  a  judgment  against 
an  insurance  company,  if  no  fraud  or 
collusion  is  shown,  is  evidence  against  a 
surety  on  a  bond  executed  by  the  com- 
pany for  the  benefit  of  the  policyholder. 
Ingle  v.  Batesville  Grocery  Co.  (1909) 
89  Ark.  378,  117  S.  W.  241;  Baxter 
County  Bank  v.  Ozark  Ins.  Co.  (1911)  98 
Ark.  143,  136  S.  W.  819.  The  bond  in 
the  latter  case  was  approved  by  the  audi- 
tor of  the  state,  and  was  conditioned  for 
the  prompt  payment  of  all  claims  arising 
or  accruing  to  any  person,  or  persons, 
during  the  term  of  the  bond,  by  virtue 
of  any  policy  issued  by  the  principal, 
upon  any  property  situated  in  Arkansas. 

A  judgment  against  a  contractor,  for 
overpayments  made  by  reason  of  fraud- 
ulent measurements  by  an  engineer,  is 
prima  facie  but  not  conclusive  evidence 
of  indebtedness,  on  account  of  such  over- 
payments, of  the  snreties;  on  a  bond  con- 
ditional to  save  the  city  harmless  from 
all  damages  of  any  kind  arising  out  of 
the  contract.  Topeka  v.  Ritchie  (1918) 
—  Kan.  — ,  170  Pac  1003.  The  court 
observed  that  it  would  seem  unfair  to 
hold  the  surety  company  bound  by  the 
result  of  an  action  to  which  it  was  not 
a  party,  but  it  would  seem  in  line  with 
common  sense  to  hold  .that,  as  all  judi- 
cial proceedings  are  presumed  to  be  reg- 
ular, it  will  be  presumed  that  the  court 
did  not  make  a  mistake  in  rendering  the 
judgment;  but,  as  against  the  surety 
company,  it  is  to  be  deemed  correct, 
unless  something  marring  the  fairness 
of  its  face  is  brought  up  by  way  of  proof. 

A  judgment  in  a  lien  suit  against  the 
owner  is  admissible  in  a  suit  on  the  con- 
tractor's bond,  notice  and  opportunity 
to  defend  the  suit  having  been  given  to 
the  surety,  which  denied  liability  and 
refused  to  defend.  First  Presby.  Church 
v.  United  States  Fidelity  &  G.  Co,  (1916) 
133  Minn.  429,  158  N.  W.  709. 

Sureties  on  a  contractor's  bond,  hav- 
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ing  been  given  a  proper  opportunity  to 
defend  an  action,  brought  by  third 
persons,  to  enforce  liens  filed  against  a 
building  for  labor  and  material,  are 
bound  by  the  judgment  rendered  therein. 
Milavetz  v.  Oberg  (1917)  138  Minn.  215, 
164  N.  W.  910. 

The  guarantors  of  the  payment  of 
notes,  who,  under  the  right  reserved  by 
the  terms  of  the  guaranty,  bring  a  suit 
upon  one  of  the  notes  in  the  name  of  the 
party  guaranteed,  and  reduce  the  claim 
to  judgment,  become  thereby  privies, 
and  cannot  collaterally  attack  the  judg- 
ment, notwithstanding  that  guarantors, 
being  bound  by  a  separate  contract  to 
that  of  their  principal  cannot,  as  a  rule, 
be  made  parties  in  a  suit  against  the 
principal.  Young  v.  Bank  of  Miami 
(1915)  —  Tex.  Civ.  App.  — ,  175  S.  W. 
1102. 

A  judgment  of  foreclosure  in  favor  of 
the  lessor,  though  binding  upon  the 
lessee,  is  not  binding  upon  the  surety  in 
a  bond  conditioned  for  the  performance 
of  the  lessee 's  covenant  to  erect  a  build- 
ing upon  the  premises,  the  surety  not 
being  a  party  to  the  suit,  where  the 
judgment  of  foreclosure  was  improper 
and  unnecessary  for  the  reason  that  the 
lessee  had  not  made  improvements  to* 
the  amount  of  ^,000  on  the  demised 
premises,  that  being  made,  by  the  stat- 
ute, a  condition  of  a  suit  to  foreclose 
the  lessee's  right.  The  surety,  how- 
ever, is  not  relieved,  by  such  judgment, 
of  any  of  the  obligations  which  he  has 
assumed  by  the  bond.  Mohawk  Co.  v. 
Bankers'  Surety  Co.  162  Wis.  272,  156 
N.  W.  154. 

A  judgment  in  a  suit  between  a  credi- 
tor And  the  principal  debtor,  fixing  the 
balance  of  indebtedness,  is  conclusive 
against  a  third  person,  who  had  given 
a  note  as  additional  security  for  a  part 
of  the  indebtedness,  with  respect  to  his 
claim  that  the  indebtedness  had  been 
extinguished  by  certain  transactions, 
which  were  the  subject  of  investicration 
and  adjudication  in  the  previous  action. 
Citizens'  Bank  v.  Oaks  (1914)  184  Mo. 
App.  598,  170  S.  W.  679. 

§  7.  Special  bonds  in  legal  proceedings 
—  appeal  bonds. 

(Supplementing  note  in  40  L.R.A. 
(N.S.)  p.  741.) 

A  surety  on  an  appeal  bond,  having 
undertaken  to  pay  the  judgment  if  ren- 
dered against  his  principal,  is  bound  by 
the  judgment  against  the  principal, 
whether  right  or  wrong,  so  long  as  it 
stands.  Steele  v.  Culver  (1908)  211 U.  S. 
26,  53  L.  ed.  514,  29  Sup.  Ct  Rep.  9. 
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A  surety  in  an  action  upon  an  appeal 
bond  is  estopped  to  question  the  validity 
of  a  judgment  the  existence  of  which 
was  admitted  by  the  recitals  in  the  bond. 
Koelling  v.  Wachsning  (1912)  174  DL 
App.  321. 

A  judgment  reversing  an  order  on  ap- 
peal awarding  costs,  pursuant  to  which 
the  costs  are  taxed,  is,  in  the  absence  of 
any  question  of  jurisdiction,  binding 
upon  the  sureties  on  a  bond,  conditioned 
to  perform  and  satisfy  the  decree  and 
final  order  of  the  appellate  court,  and  to 
pay  the  costs  of  the  appellee,  as  to  the 
liability  for  and  the  amount  of  the  costs. 
Miller  v.  Maher  (1914)  178  Mich.  571, 
146  N.  W.  196  (action  on  appeal  bond). 
The  court  said  that  if  there  were  any 
objections  to  the  amount  proposed  to  be 
taxed,  or  if  the  tax  bill  included  items 
which  were  improperly  included,  they 
should  have  appeared  before  the  taxing 
officer  and  opposed  the  taxation  of  the 
same,  or,  failing  in  this,  they  should 
have  made  a  motion  in  that  case  for  a 
retaxation  of  the  costs. 

§  8.  —  injunction  bonds. 

(Supplementing  note  in  40  L.R.A. 
(N.S.)  p.  742.) 

Defendant  in  a  suit  on  an  injunction 
bond,  conditioned  to  pay  all  costs  and 
damages  that  shall  be  awarded  against 
the  plaintiff  in  case  the  injunction  is 
dissolved,  is  as  bound  by  the  decree  in 
the  suit  in  which  the  bond  was  given  as 
are  the  parties  to  that  suit.  Conlon  v. 
Gindele  (1916)  198  DL  App.  364. 

A  surety  on  a  bond  given  to  vacate  an 
injunction  against  trespassing  on  prop- 
erty, which  is  conditioned  to  pay  "all 
the  damages  that  may  be  awarded" 
against  the  principal,  "in  any  action 
hereafter  brought  to  determine  the  dam- 
ages" is  bound  by  a  judgment  for 
damages  entered  on  an  amended  com- 
plaint in  the  injunction  suit,  although  it 
was  not  a  party  to  the  proceeding,  and 
had  no  notice  thereof.  Costello  v.  Bridges 
(1914)  81  Wash.  192,  L.R.A.1915A,  863, 
142  Pac.  687. 

§  9.  —  attachment  bonds. 

(Supplementing  note  in  40  L.R.A. 
(N.S.)  p.  743.) 

In  Com.  v.  Baxter  (1912)  235  Pa,  179, 
42  L.R.A.(N.S.)  484,  84  Atl.  136,  hold- 
ing that  the  liability  of  the  sureties  upon 
a  bond  to  discharge  a  foreign  attachment 
cannot  be  increased  by  an  amendment, 
after  the  bond  is  filed,  substituting  a  dif- 
ferent measure  of  damages  in  the  cause  | 
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of  action  upon  which  the  attachment  is 
issued,  the  court  observed  that  the  bond 
in  the  case  at  bar  was  not  an  official 
bond,  or  a  bond  of  indemnity,  or  a  bond 
to  insure  the  faithful  performance  of 
duty,  or  to  secure  a  proper  accounting 
by  persons  acting  in  fiduciary  relations, 
and  therefore  the  rule  in  that  class  of 
cases,  that  a  judgment  against  the  prin- 
cipal is  conclusive  against  his  sureties, 
as  to  his  misconduct  and  failure  to  ac- 
count, has  no  controlling  force  in  the 
case  at  bar.  The  court  further  observed 
that,  in  the  class  of  cases  referred  to, 
the  surety  submits  himself  to  the  acts 
of  his  principal  as  a  legal  consequence 
of  his  suretyship,  because,  as  the  courts 
have  said,  it  was  the  intention  of  the 
parties  to  the  undertaking  to  assume  this 
liability,  adding  that  that  rule  applies 
to  bonds  of  administrators  and  guard- 
ians, bonds  of  assignees  for  creditors, 
official  bonds,  bonds  of  indemnity,  and 
other  bonds  of  like  character,  and  noth- 
ing said  in  the  present  case  must  be 
understood  as  impairing  or  modifying 
the  rule  above  stated,  as  applied  to  such 
cases.  (The  annotation  to  this  case,  in 
42  L.R.A.(N.S.)  484,  is  as  to  the  effect 
of  amendment  of  claim  or  pleading  as 
discharge  of  sureties  on  bonds  given  to 
dissolve  attachments,  or  on  bail  bonds  in 
civil  actions). 

§  JfO.—  replevin  bonds. 

(Supplementing  note  in  40  L.R.A. 
(N.S.)  p.  744.) 

See  William  W.  Bierce  v.  Waterhouse 
(1910)  219  U.  S.  320,  55  L.  ed.  237,  31 
Sup.  Ct.  Rep.  241,  supra,  §  1. 

The  question  whether  or  not  there  has 
been  a  breach  of  the  bond,  depending 
upon  the  disposition  of  the  suit  or  the 
form  of  the  judgment  rendered,  but  in- 
volving no  question  as  to  the  conclusive- 
ness of  the  judgment  as  to  the  facts 
established  by  it,  is  not  within  the  scope 
of  the  note.  See  Peacock  v.  Kirkland 
(1914)  74  Or.  279,  146  Pac.  281. 

The  sureties  upon  a  forthcoming  bond 
of  defendant  in  replevin  are  represented 
in  the  proceedings  by  their  principal, 
and  are  bound  by  the  judgment  against 
him,  to  the  exclusion  of  all  defenses  that 
were  or  might  have  been  set  up  against 
him.  Evans  v.  Kloeppel  (1916)  —  Fla. 
— ,  73  So.  180. 

A  judgment  against  the  defendant,  in 
an  action  of  bail  trover,  and  the  surety 
on  the  bond  given  by  defendant  in  order 
to  keep  the  property,  is  conclusive 
against  the  surety,  until  reversed  or  set 
aside,  and  he  will  not  be  allowed,  in  a 
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subsequent  suit  instituted  by  him  against 
the  plaintiff  in  the  trover  suit,  to  go 
beyond  the  judgment,  and  assert  title  to 
an  interest  in  the  property  alleged  to 
have  existed  at  the  time  of  the  judgment. 
Hartz  v.  Harts  (1915)  144  Ga.  98,  86 
S.  E.  220. 

A  judgment  for  plaintiff  in  replevin  is 
conclusive  upon  the  sureties  in  defend- 
ant 's  forthcoming  bond,  conditioned  that 
the  defendant  shall  perform  the  judg- 
ment of  the  court  in  the  action  as  to  the 
issues  tried  and  determined  in  the  re- 
plevin suit;  and  such  issues  cannot  be 
reopened  or  relitigated  in  a  suit  on  the 
bond.  Vulcan  Steam  Shovel  Co.  v.  Cobb 
(1917)  —  Mo.  App.  — ,  199  S.  W.  448. 
The  principle  was  applied  in  this  case  by 
holding  that  the  judgment,  in  another 
state,  in  favor  of  the  plaintiff  in  a  re- 
plevin action,  was  binding  upon  the 
sureties  on  the  forthcoming  bond,  in  an 
action  against  them,  in  Missouri,  by  the 
plaintiff  in  the  other  suit. 

The  general  rule  that  the  sureties  on 
a  redelivery  undertaking,  given  in  a 
claim  and  delivery  action,  are,  in  the 
absence  of  fraud  or  collusion,  bound  by 
the  judgment  against  their  principal,  has 
well-recognized  exceptions.  They  are  not 
thus  concluded  as  to  matter  not  within 
the  issues,  and  therefore  not  adjudicated 
in  such  action.  Not  being  parties  to  such 
prior  action,  the  judgment  rendered 
therein  is  res  adjudicata,  as  to  such  sure- 
ties, only  as  to  such  issues  as  were 
therein  properly  raised,  tried,  and  deter- 
mined. Clark  v.  Ellingson  (1916)  35 
N.  D.  646, 161  N.  W.  199,  holding  specifi- 
cally that  the  sureties  were  not  bound 
by  a  judgment  in  favor  of  the  plaintiff 
for  damages  for  the  wrongful  detention 
or  for  money  spent  in  pursuit  of  the 
property,  the  only  claim  made  in  the 
original  complaint  being  for  the  return 
of  the  property,  or  its  value,  and  no 
amendment  having  actually  been  made, 
although  permission  to  amend  was  ob- 
tained. 

A  judgment  in  favor  of  the  plaintiff, 
in  an  action  of  claim  and  delivery,  is 
conclusive  against  the  surety  on  a  re- 
plevin bond  given  by  the  defendant. 
Gibbes  Machinery  Co.  v.  Moore  (1917) 
107  S.  C.  327,  92  S.  E.  1033. 

In  Southwestern  Surety  Co.  v.  Pacific 
Coast  Casualty  Co.  (1916)  92  Wash.  654, 
159  Pac.  788,  a  receiver  having  replevied 
property  on  which  the  defendant  in  the 
replevin  suit  claimed  a  lien,  and  a  judg- 
ment having  been  rendered  in  favor  of 
the  defendant  in  that  suit,  for  the 
amount  of  his  lien,  without  finding  the 
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value  of  the  property,  it  was  held  that 
the  surety  on  the  replevin  bond,  having 
paid  that  amount,  was  subrogated  to  the 
claim  of  the  defendant  in  the  replevin 
action  against  the  surety  on  the  receiv- 
er's general  bond,  to  the  amount  of  the 
value  of  the  property  in  question,  and 
that,  if  the  court  had  found  the  value 
of  the  property,  as  the  statute  directs, 
the  latter  surety  would  have  been  bound, 
although  not  a  party  to  the  suit;  but, 
the  court  having  failed  to  find  the  value, 
that  question  was  still  open. 

§  IX.— -sequestration  bonds. 

(Supplementing  note  in  40  L.R.A. 
(N.S.)  p.  746.) 

In  Viguerie  v.  Viguerie  (1913)  133 
La.  406,  63  So.  89,  affirming  a  judgment 
dissolving  a  sequestration  and  dismissing 
plaintiff's  suit,  the  appellate  court  said: 
' '  The  court  condemned  the  surety  on  the 
bond  of  sequestration.  He  was  not 
served;  no  judgment  could  be  rendered 
against  him.  Demands  on  a  sequestra- 
tion bond,  as  relates  to  the  surety,  must 
be  made  contradictorily  with  him.  Right 
to  proceed  against  surety  reserved. ' ' 

§  12.  —  miscellaneous  bonds. 

(Supplementing  note  in  40  L.R.A. 
(N.S.)  p.  746.) 

The  surety  on  a  bond  given  by  the  de- 
fendant in  an  action  of  trover,  for  the 
eventual  condemnation  money,  is  bound 
by  the  judgment  against  defendant,  and 
cannot,  after  judgment,  raise  any  ques- 
tion which  could  have  been  raised  by  the 
principal  before  judgment  Johnston  v, 
Sheppard  (1918)  —  Ga.  App.  — ,  95 
S.  E.  743. 

A  judgment  ordering,  that  defendants 
be  discharged  from  further  answering, 
and  that  they  recover  of  the  plaintiffs 
the  costs,  and  have  execution,  does  not 
support  an  execution  against  the  sureties 
on  the  plaintiffs'  cost  bond.  Carner  v. 
Rogers  (1914)  184  Mo.  App.  184,  168 
S.  W.  354.  It  will  be  observed  that  this 
decision  does  not  deny  that  the  judgment 
would  be  conclusive,  as  against  the  sure- 
ties, in  an  action  against  them  on  the 
cost  bond. 

A  judgment  recovered  in  an  action 
against  a  dramshop  keeper  for  damages 
to  plaintiff's  means  of  support,  in  con- 
sequence of  the  sale  of  intoxicating 
liquor  to  her  husband,  is  conclusive  that 
the  sales  were  made,  and  that  they1  were 
wrongful,  in  an  action  against  the  sure- 
ties on  the  dramshop  keeper's  bond* 
People  use  of  Cruthis  v.  Revelli  (1913) 
184  DL  App.  233. 
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§  13.  Liquor  bonds. 

(Supplementing  note  in  40  L.R.A. 
(N.S.)  p.  747.) 

Applying  the  principle  which  makes  a 
judgment  against  a  principal  conclusive 
against  a  surety  on  a  bond,  conditioned 
to  pay  any  judgment  recovered  against 
the  principal,  the  court,  in  Garrity  v. 
Eiger  (1916)  272  HI.  127,  111  N.  E.  735, 
held  that  a  judgment,  under  the  Civil 
Damage  Act,  against  the  lessee  of  prop- 
erty, for  injury  to  plaintiff's  means  of 
support,  occasioned  by  the  sale  of  intoxi- 
cating liquor  to  her  husband,  was  con- 
clusive against  the  lessors,  in  a  suit  to 
enforce  the  provision  of  the  statute  that 
the  premises  shall  be  liable  for,  and  may 
be  sold  to  pay,  any  judgment  against  the 
person  occupying  the  premises. 

A  judgment  against  the  principal  is 
conclusive  evidence  of  the  liability  of 
the  surety  on  a  liquor  bond,  conditioned 
to  pay  any  fine  and  costs  that  may  be 
adjudged  against  the  principal  for  vio- 
lating any  of  the  conditions  of  the  bond. 
State  v.  Myers  (1914)  74  W.  Va.  488,  82 
S.  E.  270. 

A  conviction  of  the  principal  in  a 
liquor  tax  bond  of  a  violation  of  the 
Liquor  Tax  Law  is  not  admissible  for 
the  purpose  of  showing  a  breach  of  the 


condition  of  the  bond,  in  an  action 
against  the  surety  to  recover  the  penalty 
of  the  bond.  Farley  v.  Patterson  (1915) 
166  App.  Div.  358,  152  N.  Y.  Supp.  59 
It  is  intimated  that  the  decision  would 
have  been  otherwise,  if  the  action  had 
been  based  upon  the  provisions  of  the 
bond  with  reference  to  the  payment  of 
judgments  recovered  for  fines  and  pen- 
alties instead  of  being  an  action  for  the 
recovery  of  money  agreed  to  be  paid  in 
the  event  that  the  principal  violated  the 
provisions  of  the  Liquor  Tax  Law. 

§  14.  Fraud  and  collusion, 

(Supplementing  note  in  40  L.R.A. 
(N.S.)  749.) 

The  cases  in  the  present  note  are 
entirely  consistent  with  the  statement  in 
the  earlier  note,  that  it  is  almost  uni- 
versally held  that  the  surety  is  not 
prevented  from  setting  up  the  defense 
of  fraud  or  collusion.  Doubtless,  all  of 
those  which  assert  the  conclusiveness 
against  the  sureties  of  the  judgment 
against  the  principal  are  to  be  read  with 
the  qualification  that  the  judgment  must 
be  free  from  fraud  or  collusion.  Some 
of  them,  it  will  be  observed,  expressly 
formulate  such  an  exception. 

G.H.P. 
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PEORIA   CORDAGE  COMPANY,  Plff.   in 

Err., 
v. 

INDUSTRIAL  BOARD  OP  ILLINOIS  et  al. 

(284  111.  90,  119  N.  E.  996.) 

Evidence  —  declarations  as  to  cause  of 
Injury. 

1.  Declarations  by  an  employee  to  his 
physician  and  members  of  his  family  that 
he  had  received  an  injury  arising  out  of 
and  in  the  course  of  his  employment  are  not 
admissible  in  a  proceeding  to  recover  for  his 
death  under  the  Workmen's  Compensation 
Act. 

For  other  cases,  see  Evidence,  X.  d,  in  Dig. 
1S2  N.  8. 

Master  and  servant  —  duty  of  court  — 
sufficiency  of  evidence. 

2.  The  court  must  determine  whether  or 
not  there  is  any  evidence  sufficient  to  sus- 
tain an  award  under  the  Workmen's  Com- 
pensation Act. 

For  other  oases,  see  Master  and  Servant,  II. 
a,l,in  Dig.  1-6 ft  N.  S. 

Note.  —  As  to  admissibility  of  finding  of 
coroner  to  show  cause  of  death,  see  anno- 
tation following  Morris  &  Co.  v.  Industrial 
Bd.  post,  924. 
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Evidence  —  finding  of  coroner's  Jury. 

3.  The  finding  of  a  coroner's  jury  as  to 
the  cause  of  death  of  an  employee  who  died 
under  the  care  of  a  physician  without  evi- 
dence of  violence,  casualty,  or  undue  means, 
is  not  admissible  as  evidence  of  the  cause  of 
his  death  in  a  proceeding  for  compensation 
under  the  Workmen's  Compensation  Act. 
For  other  cases,  see  Evidence,  IV.  e,  in  Dig* 

1-52  N.  8. 

(Farmer,  Carter,  and  Craig,  J  J.,  dissent,  f 
(June  20,  1918.) 

ERROR  to  the  Circuit  Court  for  Peoria 
County  to  review  a  judgment  quashing 
i  writ  of  certiorari  to  review  an  order  of 
the  Industrial  Board  affirming  a  finding  of 
the  arbitrator  in  favor  of  claimant  in  a 
proceeding  by  her  under  the  Workmen's 
Compensation  Act,  to  recover  compensation 
for  the  death  of  her  husband.     Po**ersed 

^he  facts  nr^  ptnted  in  t*»-  '* 

Messrs.  MacChesney,  Becker,  Anger* 
stein,  &  Hollo  and  O'Hern  A  O'Hern, 
for  plaintiff  in  error: 

rlbe  supreme  court  has  jurisdiction  to 
determine  whether  there  was  competent 
evidence  to  support  the  findings  of  fact  and 
the  award  of  the  Industrial  Board,  and*  in 
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the  absence  of  such  competent  evidence, 
should  reverse  the  judgment  of  the  circuit 
court  and  set  aside  the  award  of  the  Indus- 
trial Board. 

H.  G.  Goelits  Co.  v.  Industrial  Bd.  278 
111.  164,  115  N.  E.  855;  Victor  Chemical 
Works  v.  Industrial  Bd.  274  111.  16,  113 
N.  E.  173,  Ann.  Cas.  1918B,  627;  Aurora 
Brewing  Co.  v.  Industrial  Bd.  277  111.  142, 
115  N.  E.  207. 

The  supreme  court  has  jurisdiction  to 
determine,  as  a  question  of  law,  whether 
there  is  competent  evidence  to  establish 
that  there  was  an  accident  for  which  com- 
pensation was  awarded,  which  arose  out  of 
and  in  the  course  of  employment. 

Bisehoff  v.  American  Car  &  Foundry  Co. 
190  Mich.  220,  157  N.  W.  34;  Chicago  & 
A.  R.  Co.  y.  Industrial  Bd.  274  111.  336, 
113  N.  E.  620;  Savoy  Hotel  Co.  v.  Indus- 
trial Bd.  270  111.  329,  116  N.  E.  712;  Reck 
v.  Whittlesberger,  181  Mich.  463,  148  N.  W. 
247,  Ann.  Cas.  1916C,  771,  5  N.  C.  C.  A. 
017;  Albaugh-Dover  Co.  v.  Industrial  Bd. 
278  111.  170,  115  N.  E.  834;  Eugene  Diets- 
gen  Co.  v.  Industrial  Bd.  279  111.  11,  116 
X.  E.  684,  Ann.  Cas.  1018B,  764,  14  N.  C. 
C.  A.  125. 

Hearsay  evidence  and  statements  to 
physicians  as  to  cause  of  injury  are  not 
admissible.  The  Industrial  Board  is  with- 
out power  to  base  an  award  thereon. 

Chicago  &  A.  R.  Co.  v.  Industrial  Bd. 
274  111.  386,  113  N.  E.  629;  Reck  v.  Whit- 
tlesberger, 181  Mich.  463,  148  N.  W.  247, 
Ann.  Cas.  1916C,  771,  5  N.  C.  C.  A.  917. 

The  coroner's  verdict  was  not  sufficient 
competent  evidence  to  sustain  ah  award. 

Novitsky  v.  Knickerbocker  Ice  Co.  276 
111.  102,  114  N.  E.  545;  Albaugh-Dover  Co. 
v.  Industrial  Bd.  276  111.  180,  116  N.  E. 
834;  Armour  &  Co.  v.  Industrial  Bd.  273 
111.  500,  113  N.  E.  138;  Porter  v.  Chicago, 
176  111.  605,  52  N.  E.  318;  Nolan  v.  Barnes, 
268  111.  515,  100  N.  E.  316;  Vischer  v. 
Northwestern  Electric  R.  Co.  256  111.  572, 
100  N.  E.  270;  Reck  v.  Whittlesberger,  181 
Mich.  463,  148  N.  W.  247,  Ann.  Cas.  1916C, 
771,  6  N.  C.  C.  A.  1917?  Chicago  &  A.  R. 
Co.  v.  Industrial  Bd.  274  111.  336,.  118 
1ST.  F.  699;  Savoy  Hotel  Co.  v.  Industrial 
Bd.  279  IH.  329,  116  N.  E.  712. 

Messrs.  Weil  A  Bartley,  for  defendants 
in  error: 

The  coroner  had  jurisdiction  in  this  case 
and  the  verdict  was  admissible. 

United  States  v.  Kansas  City  Southern 
R.  Co.  189  ?ed.  471;  United  States  v.  Sisk, 
100  C.  C.  A.  355,  176  Fed.  885;  Lawrence 
v.  White,  131  Ga.  840,  10  L.R.A.(N.S.) 
066,  63  S.  E.  631,  15  Ann.  Cas.  1097;  Webb 
▼.  Baldwin,  165  Mo.  App.  240,  147  S.  W. 
849 ;    Hargis   v.   Begley,   120   Ky.   477,   23 

LJLA.1918E. 


L.R.A.(N.S.)  136,  112  S.  W.  602;  United 
States  L.  Ins.  Co.  ▼.  Vocke  (United  States 
L.  Ins.  Co.  v.  Kielgast)  129  111.  557,  6 
L.R.A.  65,  22  N.  E.  467;  Grand  Lodge, 
I.  O.  M.  A.  v.  Wieting,  168  111.  408,  61 
Am.  St,  Rep.  123,  48  N.  E.  50;  Stollery  v. 
Cicero  &  P.  Street  R.  Co.  243  111.  201,  90 
N.  E.  709;  Devine  v.  Brunswick- Balke  Col- 
lender  Co.  270  111.  604,  110  N.  E.  780,  Ann. 
Cas.  1917B,  887;  Armour  &  Co.  v.  Indus- 
trial Bd.  273  111.  590,  113  N.  E.  138;  Vic- 
tor Chemical  Works  v.  Industrial  Bd.  274 
111.  11,  113  N.  E.  173,  Ann.  Cas.  1918B,  627. 

A  witness  is  not  competent  to  testify  as 
to  any  facts  unless  the  same  are  within  his 
personal  knowledge. 

Carpenter  v.  First  Nat.  Bank,  119  111. 
352,  10  N.  E.  18;  40  Cyc.  2193. 

Cartwright,  J.,  delivered  the  opinion  of 
the  court: 

Julia  Favre,  widow  and  executrix  of 
John  Favre,  deceased,  made  an  application 
under  the  Workmen's  Compensation  Act 
(Hurt's  Rev.  Stat.  1015-16,  chap.  48,  §§ 
126-152h)  for  compensation  for  her  hus- 
band's death,  alleged  to  have  resulted  from 
an  accident  arising  out  of  and  in  the  course 
of  his  employment  by  the  plaintiff  in  error, 
the  Peoria  Cordage  Company.  The  applica- 
tion was  heard  by  an  arbitrator,  who  made 
a  finding  for  the  applicant,  and  on  appeal 
to  the  Industrial  Board  the  finding  was 
affirmed.  The  cause  was  heard  in  the  cir- 
cuit court  of  Peoria  county  on  a  writ  of 
certiorari  to  the  Industrial  Board,  and  the 
writ  was  quashed.  The  court  certified  that 
the  cause  was  not  one  that  should  be  heard 
by  this  court,  but  a  writ  of  error  from  this 
court  was  allowed,  and  the  record  has  been 
brought  here  for  review. 

John  Favre  was  employed  by  the  plaintiff 
in  error  and  died  on  February  17,  1916, 
from  septicemia,  or  general  infection,  fol- 
lowing an  injury  to  the  index  linger  of 
his  left  hand,  and  it  was  alleged  in  the 
application  that  the  injury  occurred  acci- 
dentally about  February  2,  1916,  and  arose 
out  of  and  in  the  course  of  his  employment 
by  plaintiff  in  error  while  at  work  in  its 
plant.  The  only  testimony  that  the  injury 
occurred  while  at  work  for  the  plaintiff  in 
error  or  in  the  course  of  such  employment 
was  the  testimony  of  witnesses  that  he  said 
he  cut  the  finger  on  a  can  while  at  work 
in  the  plant.  No  one  saw  the  accident,  and 
no  one  in  or  about  the  plant  had  any 
knowledge  that  it  occurred.  The  superin- 
tendent in  charge  of  the  department  in 
which  Favre  worked  saw  him  at  least  once 
an  hour,  and  did  not  see  and  was  not  in- 
formed by  him  or  anyone  else  at  the  plant 
that  any  accident  had  occurred.  Favre  was 
working  on  February  4,  1916,  and  on  that 
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day  he  showed  the  finger  to  his  son  and 
said  that  it  was  cut  two  days  before  on  a 
can  while  at  work.  Favre's  wife  had  been 
troubled  with  an  infection  and  abscess  on 
her  arm  and  had  been  treated  by  a  doctor, 
and  the  son  applied  on  his  father's  hand 
some  of  the  antiseptic  solution  that  she 
had  been  using.  The  next  day  there  was 
no  improvement,  and  Favre's  wife  tele- 
phoned the  company  that  he  had  hurt  his 
finger  while  working  at  the  cordage  plant, 
which  operated  as  notice  to  the  plaintiff  in 
error,  but  was  not  evidence  of  anything. 
In  pursuance  of  that  notice  the  company's 
doctor  gave  some  treatment  to  the  finger, 
and  testified  that  Favre  told  him  the  in- 
jury occurred  ten  days  before  that  time. 
The  next  day,  February  6th,  Favre  went 
to  the  office  of  the  doctor  who  had  been 
treating  his  wife,  and  told  him  he  had  cut 
his  finger  while  at  work  in  the  plant  of  the 
cordage  company  a  few  days  before.  The 
6nger  was  then  badly  infected  and  the  doc- 
tor could  not  tell  whether  there  had  been 
any  laceration,  but  on  opening  it  he  found 
considerable  pus.  Favre  was  treated  there- 
after by  the  doctors,  and  the  finger  becom- 
ing gangrenous,  he  waa  taken  to  a  hospital 
and  the  finger  was  amputated  on  February 
15th.  There  was  a  general  infection  of  the 
system  and  he  died  two  days  afterward. 

It  is  not  necessary  that  some  witness 
should  testify  to  seeing  an  accident  arising 
out  of  and  in  the  course  of  employment  if 
it  is  shown  in  some  way  that  while  the 
employee  is  at  work  there  has  been  a  recent 
accident  or  some  circumstance  tending  to 
show  the  fact;  but  in  this  case  there  was 
none  whatever.  The  testimony  of  wit- 
nesses as  to  whether  the  injury  arose  out 
of  or  in  the  course  of  employment  was  all 
purely  hearsay  and  incompetent.  The  fact 
that  statements  were  made  by  Favre  to 
doctors  who  treated  him  did  not  render 
their  testimony  competent.  Declarations 
made  by  one  injured,  to  his  attending 
physician,  are  admissible  in  evidence  when 
they  relate  to  the  part  of  the  body  injured 
and  his  symptoms  and  sufferings,  because  a 
physician  is  necessarily  guided  to  some  ex- 
tent by  such  information,  free  from  sus- 
picion of  being  spoken  with  reference  to 
"future  litigation,  but  the  statements  are 
not  competent  if  they  relate  to  the  cause  of 
the  injury.  Illinois  C.  R.  Co.  v.  Sutton, 
42  111.  438,  92  Am.  Dec.  81;  Chicago  &  A. 
R.  Co.  v.  Industrial  Bd.  274  111.  336,  113 
N.  E  629;  Globe  Acci.  Ins.  Co.  v.  G«  risen, 
163  111.  625,  54  Am.  St.  Rep.  486,  45  N.  E. 
563;  Reck  v.  Whittlesberger,  181  Mich. 
463,  148  N.  W.  247,  Ann.  Cas.  1916C,  771, 
6  K*.  C  C.  A.  917;  Gilbey  v.  Great  Western 
R.  Co.  [1910]  102  L.  T.  N.  S.  202,  3  B.  W. 


C.  C.  135;  Amys  v.  Barton  [1912]  1  K.  B. 
40,  81  L.  J.  K.  B.  N.  S.  65,  105  L.  T.  N.  8. 
619,  28  Times  L.  R.  29,  5  B.  W.  C.  C.  117; 
State  v.  Davidson,  30  Vt.  377,  73  Am.  Dec. 
312.  The  testimony  of  the  witnesses  con- 
cerning what  Favre  said  to  them  as  to  toe 
cause  of  the  injury  and  where  and  how  it 
occurred  was  incompetent  and  should  not 
have  been  admitted,  and  was  insufficient  to 
sustain  the  award.  This  court  cannot  in- 
quire into  the  weight  of  conflicting  evidence 
and  determine  where  the  preponderance 
lies.  Parker-Washington  Co.  v.  Industrial 
Bd.  274  111.  498,  113  N.  E.  976;  Mann  v. 
Industrial  Bd.  274  111.  70,  113  N.  E.  110. 
12  N.  C.  C.  A.  652;  Illinois  Midland  Coal 
Co.  v.  Industrial  Bd.  277  111.  333,  115  X.  E. 
527;  T.  J.  Forschner  &  Co.  v.  Industrial 
Bd.  278  111.  99,  115  N.  E.  912;  Smith-Lohr 
Coal  Co.  v.  Industrial  Bd.  279  111.  88,  116 
N.  E.  656.  The  court,  however,  is  charged 
with  the  duty  of  determining  whether  there 
is  any  competent  evidence  sufficient  to  sus- 
tain an  award,  which  must  rest  upon  com- 
petent and  legal  evidence,  and  not  be  based 
upon  mere  conjecture,  suspicion,  or  sur- 
mise. H.  G.  Goelite  Co.  v.  Industrial  Bd. 
278  111.  164,  115  N.  E.  855;  Savoy  Hotel 
Co.  v.  Industrial  Bd.  279  111.  329,  116 
K.  E.  712.  The  testimony  of  witnesses 
formed  no  sufficient  basis  for  the  finding 
and  award. 

A  coroner's  verdict  was  offered  and  ad- 
mitted in  evidence  over  the  objection  of  the 
plaintiff  in  error,  the  major  part  of  which 
is  as  follows:  'That  the  said  John  Favre 
.  .  .  came  to  his  death  .  .  .  from 
septicemia,  due  to  a  cut  of  finger  from  fiber 
can,  accidentally  received  while  in  the  dis- 
charge of  his  duties  for  the  Peoria  Cordage 
Company." 

Unless  the  verdict  was  admissible  in  evi- 
dence as  proof  that  the  injury  to  the  finger 
arose  out  of  and  in  the  course  of  employ- 
ment of  Favre  by  the  plaintiff  in  error, 
there  waa  no  competent  evidence  on  which 
an  award  could  be  made. 

The  antiquity  of  the  office  of  coroner  and 
the  general  nature  of  the  duties  of  the  office 
at  'Common  law  were  stated  in  United 
States  L.  Ins.  Co.  v.  Vocke  (United  States 
L.  Ins.  Co.  v.  Kielgast)  129  111.  557,  6 
L.R.A.  65,  22  N.  E.  467.  The  office  of 
coroner,  as  the  name  indicates,  related  to 
the  Crown  as  a  representative  of  the  gov- 
ernment, and  at  common  law  his  duties 
were  both  judicial  and  ministerial.  His 
ministerial  duty  was  to  act  as  the  substi- 
tute of  the  sheriff  under  proper  conditions, 
and  the  judicial  authority  related  to  in- 
quiries as  to  the  manner  of  death  of  any 
person  slain  or  who  died  in  prison  or  other- 
wise  came  to  a  violent  or   sudden  death. 
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His  principal  official  duty  was  to  inquire 
into  the  manner  in  which  persons  came  to 
their  death  where  there  was  any  reason  to 
suppose  that  death  might   not   have  been 
lue    to   natural    means,    and    to    institute 
prosecutions    for    homicide,    and    his    jury 
fulfilled  the  office  of  a  grand  jury  and  could 
find  a  verdict  of  murder,  and  on  that  find- 
ing  the   accused   could   be   tried   and    sen- 
tenced   to    death.      The    verdict,    when    it 
contained  the  subject-matter  of  an  accusa- 
tion   equivalent   to   an    indictment    of    the 
accused,  was  a  basis  for  a  trial  and  con- 
viction.    Smalls  v.  State,   101  Ga.  570,  40 
L.R.A.    3$9,   28    S.    E.    981.     The  general 
nature  of  the  office  of  coroner  remains  the 
same  as  at  common  law,  but  the  finding  of 
the  jury  is  advisory,  merely,  to  the  public 
authorities    charged   with   the   administra- 
tion of  the  criminal  law,  and  the  duties  of 
the  coroner  and  his  authority  are  specifi- 
cally   defined    by   statute.     He    is   a   con- 
servator of  the  peace,  and  may  act  as  sheriff 
in  case  the  office  of  sheriff  is  vacant  or  the 
sheriff  is  disqualified  to  act.    With  respect 
to  his   power  to  hold  inquests  and  under 
what    circumstances    he    is    authorized   to 
hold  the  same,  his  power  is  specifically  de- 
fined   by   the   statute   to   hold   an    inquest 
"whenever  and  as  soon  as  he  knows  or  is 
informed  that  the  dead  body  of  any  person 
is  found,  or  lying  within  his  county,  sup- 
posed to  have  come  to  his  or  her  death  by 
violence,   casualty,   or  any  undue   means." 
The  function  and  authority  of  the  jury  to 
render  a  verdict  are  fixed  by  the  oath  to 
"diligently   inquire,   and  true   presentment 
make,    how,  and  in  what  manner,  and  by 
whom    or  what,  the  body  which  here  lies 
dead  came  to  its  death."    The  coroner  can 
only  act  within  the  limits  of  his  statutory 
authority,  the  plain  purpose  of  which  is  to 
seek  information  and  obtain  and  secure  evi- 
dence in  case  there  is  reasonable  ground  to 
believe  that  a  death  has  been  caused  by 
violence  or  other  undue  means,  and  he  is 
authorized   to  apprehend   any   person    im- 
plicated   by   the    inquest   as    the   unlawful 
*  layer  of  the  deceased  or  as  an  accessory 
thereto.    He  cannot  go  beyond  his  statutory 
authority,    but    within    that    authority    he 
has   discretion  to  hold  an   inquest  if  there 
is  reasonable  ground  for  a  belief  that  the 
deceased  may  have  come  to   his  death  by 
violence   or   unnatural   means.      Unless   by 
an    inquiry   the   circumstances   indicate    to 
the  coroner  that  the  deceased  came  to  his 
death  by  violence,  casualty,  or  any  undue 
means,  he  has  no  authority  to  hold  an  in- 
quest of  the  body.     Albaugh-Dover  Co.  v. 
Industrial  Bd.  278  111.  179,  115  N.  E.  834. 
Favre  did  not  come  to  his  death   by  vio- 
lence, casualty,  or  any  undue  means,  but 
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died  under  the  care  of  physicians,  at  a  hos- 
pital, and  after  an  operation,  from  infec- 
tion which  the  evidence  showed  might  enter 
into  any  cut  or  injury  such  as  he  had  sus- 
tained, and  it  does  not  appear  that  the 
coroner  had  any  information  or  knew  of 
any  circumstances  indicating  that  he  came 
to  his  death  from  any  of  the  causes  men- 
tioned in  the  statute.  If  the  coroner  had 
any  information  which,  in  the  exercise  of 
his  discretion,  authorised  him  to  act,  hi* 
authority  was  limited  to  an  inquiry  into 
the  physical  facts  and  obtaining  and  secur- 
ing evidence  for  the  apprehension  and 
prosecution  of  any  person  implicated  in 
the  commission  of  a  crime.  In  no  case 
would  the  verdict  be  admissible  for  the 
purpose  of  fixing  civil  liability. 

In  Pittsburg,  C.  &  St.  L.  R.  Go.  v.  Mc- 
Grath,  115  111.  172,  3  N.  E.  439,  which  was 
an  action  for  negligence  causing  the  death 
of  the  plaintiff's  intestate,  the  court,  in 
sustaining  the  exclusion  of  the  deposition 
of  a  witness  at  the  inquest  who  had  since 
died,  after  stating  that  such  depositions 
were  admissible  in  England,  said:  "The 
plaintiff  was  not  a  party  to  the  proceed- 
ing before  the  coroner,  was  not  present,  had 
no  opportunity  for  the  cross-examination 
of  the  witness,  and  any  question  of  negli- 
gence— the  vital  question  in  this  case — was 
not  the  very  matter  of  inquiry  before  the 
coroner.  The  legitimate  object  of  the  in- 
quest would  -have  been  fulfilled  in  finding 
simply  that  the  death  of  deceased  was 
caused  by  his  being  run  over  by  a  railroad 
train,  without  inquiry  whether  it  was 
through  anyone's,  or  whose,  negligence." 

It  would  be  absurd  to  say  that  the  de- 
position of  a  deceased  witness  was  not  ad- 
missible to  fix  a  civil  liability,  but  that  the 
verdict  of  the  coroner's  jury,  based  on  the 
Bame  deposition,  would  be  admissible  for 
the  same  identical  purpose.  At  common 
law  the  office  of  the  coroner  was  judicial 
in  its  nature,  but  by  §  1  of  article  6  of  our 
Constitution  the  judicial  powers  are  vested 
in  the  courts  therein  named,  and  the  sec- 
tion exhausts  the  judicial  power,  leaving 
no  residuum,  and  no  judicial  power  can  be 
exercised  by  any  other  authority.  Missouri 
River  Teleg.  Co.  v.  First  Nat.  Bank,  74  111. 
217;  People  ex  rel.  Sadler  v.  Olson,  245  111. 
288,  92  N.  E.  157. 

The  finding  of  the  jury  may  be  made 
prima  facie  evidence  of  facts  within  the 
legitimate  scope  of  the  inquiry,  but  it  de- 
termines no  right  and  fixes  no  liability.  It 
may  be  that  a  legitimate  finding  by  a 
coroner's  jury  of  a  physical  fact,  when 
admitted  as  evidence,  will  have  some  effect 
upon  the  issues  in  the  civil  case  as  prima 
facie  evidence  of  the  existence  of  such  fact 
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In  United  States  L.  Ins.  Co.  v.  Vocke, 
supra,  which  was  an  action  on  a  life  insur- 
ance policy,  it  was  held  that  the  verdict 
of  a  coroner's  jury  finding  that  the  insured 
came  to  his  death  by  suicide  was  admis- 
sible in  evidence,  although  not  conclusive. 
This  was  upon  the  distinct  ground  that  the 
proceeding  was  analogous  to  proceedings  in 
rem,  being  made  in  behalf  of  the  public  to 
ascertain  matters  of  public  interest  and 
concern,  and  in  that  respect  was  an  excep- 
tion to  the  general  rule  in  regard  to  hear- 
say evidence.  The  verdict  in  that  case  was 
legitimate  evidence  of  how  and  in  what 
manner  and  by  whom  or  what  the  deceased 
came  to  his  death.  That  decision  was  fol- 
lowed, concerning  admissibility  in  evidence 
of  a  coroner's  verdict  that  an  insured  came 
to  his  death  by  suicide,  in  the  case  of 
Grand  Lodge  I.  0.  M.  A.  v.  Wieting,  168 
111.  408,  61  Am.  St.  Rep.  123,  48  N.  E.  69, 
also  to  show  the  fact  of  suicide  by  a  testa- 
tor, in  Pyle  v.  Pyle,  168  111.  289,  41  N.  E. 
999;  and  again  in  Devine  v.  Brunswick- 
Balke-Collender  Co.  270  111.  504,  110  N.  E. 
780,  Ann.  Cas.  1917B,  887,  as  to  the  cause 
of  the  death  of  a  child  killed  by  an  auto- 
mobile truck,  where  the  verdict  contained 
a  finding  that  the  driver  of  the  truck  was 
blameless,— an  essential  question  before  the 
coroner's  jury  for  their  investigation  and 
to  be  included  in  their  verdict.  It  was  fol- 
lowed also  in  Stollery  v.  Cicero  &  Proviso 
Street  R.  Co.  243  111.  290,  90  N.  E.  709, 
as  to  a  verdict  that  a  boy  came  to  his 
death  by  being  caught  and  crushed  by  a 
convevor,  and  in  Foster  v.  Shepherd,  258 
111.  164,  45  L.R.A.(N.S.)  167,  101  N.  E. 
411,  Ann.  Cas.  1014B,  572,  as  to  the  por- 
tion of  a  verdict  finding  that  a  wound  was 
caused  by  a  bullet  fired  from  a  gun  held 
in  the  hands  of  Homer  Shepherd,  who,  in 
the  opinion  of  the  jury,  was  justified  in 
the  act.  In  all  of  these  cases  the  body 
came  to  its  death  by  means  within  the 
terms  of  the  statute,  and  the  finding  was 
within  the  statutory  authority  of  the  cor- 
oner and  the  oath  of  the  jury.  In  Armour 
&  Co.  v.  Industrial  Bd.  273  111.  590,  113 
N.  E.  138,  the  verdict  held  admissible 
found  that  the  deceased  came  to  his  death 
from  traumatic  pneumonia,  resulting  from 
an  injury  received  when  he  fell  from  an 
Armour  &  Company  wagon.  That  verdict 
was  competent  prima  facie  evidence  of  the 
physical  fact  of  the  cause  of  death,  and 
there  were  stipulated  facts  that  the  de- 
ceased was  driving  a  wagon  for  Armour  & 
Company  at  the  time,  in  the  course  of  his 
employment. 

In  this  case  there  was  not  a  word  of  com- 
petent evidence  that  Favre  received  any  in- 
jury at  the  plant  of  the  plaintiff  in  error 


or  during  the  time  that  he  was  working 
there,  and  if  the  coroner  could  bold  any 
inquest,  his  authority  and  the  power  of  the 
jury  ended  with  the  finding  that  Favre  died 
from  septicemia,  due  to  a  cut  on  his  finger. 
The  question  whether  the  injury  to  his 
finger  arose  out  of  and  in  the  course  of  his 
employment  was  purely  a  matter  of  pri- 
vate right  between  the  applicant  and  the 
plaintiff  in  error  and  was  beyond  the  juris- 
diction of  the  coroner  or  his  jury.  No  one 
is  strictly  a  party  to  an  inquest  made  on 
behalf  of  the  public,  and  to  permit  a  find- 
ing to  fix  the  liability  of  an  individual  not 
a  party  to  the  proceedings  except  as  one 
of  the  general  public,  who  has  no  choice  in 
the  selection  of  the  jury,  no  right  to  cross- 
examine  witnesses  or  disprove  testimony, 
is  to  condemn  him  unheard  and  to  disre- 
gard fundamental  principles  applicable  to 
all  proceedings  in  courts  of  justice.  It  is 
not  within  the  province  of  a  coroner's  jury 
to  fix  civil  liability  of  anyone  growing  out 
of  an  accident  resulting  in  a  death,  except 
in  so  far  as  a  legitimate  finding  of  physical 
facts  within  the  power  and  jurisdiction  of 
the  coroner  may  have  that  effect.  Novitsky 
v.  Knickerbocker  Ice  Co.  276  111.  102,  114 
N.  E.  545;  Albaugh-Dover  Co.  v.  Industrial 
Bd.  278  111.  179,  115  N.  E.  834.  If  the  cor- 
oner, in  the  exercise  of  his  discretion,  acted 
upon  any  information  which  justified  hold- 
ing an  inquest,  the  finding  that  the  death 
of  Favre  resulted  from  an  injury  while  in 
discharge  of  his  duty  as  an  employee  of  the 
Peoria  Cordage  Company  was  entirely  with- 
out the  province  of  the  jury  and  was  unau- 
thorised by  the  statute,  the  law,  or  the 
nature  of  the  coroner's  office,  and  could 
have  no  effect  to  fix  a  civil  liability.  It 
was  incompetent  for  that  purpose,  and 
should  not  have  been  admitted  in  evidence. 
The  judgment  of  the  Circuit  Court  is  re- 
versed and  the  cause  is  remanded,  with 
directions  to  set  aside  the  finding  and 
award  of  the  Industrial  Board. 

Farmer,  Carter,  and  Craig,  JJ.,  dissent. 


IOWA  SUPREME  COURT. 

L.  E.  LEWIS,  Appt, 
v. 

CEDAR  RAPIDS   &   IOWA  CITY  RAIL- 
WAY &  LIGHT  COMPANY. 

(—  Iowa,  — ,  167  N.  W.  688.) 

Trial  —  instruction  —  derailment  of  car 
—  proof. 

1.  An  instruction,  in  an  action  to  hold  a 
carrier  liable  for  injury  to  a  passenger  by 

Note. —  The    presumption    of   negligence 
om  the  derailment  ox  a  train  injuring  a 
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derailment  of  a  ear,  to  the  effect  that  if 

Slaintiff  has  shown  that  the  accident  and 
erailment  were  of  such  a  nature  as  that 
they  could  not  well  have  happened  without 
the  defendant  being  negligent,  a  presump- 
tion of  negligence  arises,  and  defendant 
must  show  that  the  accident  was  not  caused 
by  any  negligence  on  its  part  in  the  par- 
ticular charged  by  plaintiff,  is  erroneous  as 
requiring  plaintiff  to  prove,  in  order  to 
make  out  a  prima  facie  case,  the  facts  con- 
stituting the  negligence  on  defendant's  party 
causing  the  derailment. 
For  other  cases,  see  Trial,  III.  d,  in  Dig. 
1-52  N.  8. 

Evidence  —  derailment   of   car  —  pre- 
sumption of  negligence. 

2.  The  derailment  of  an  interurban  elec- 
tric car  to  the  injury  of  a  passenger  who  is 
free  from  contributory  negligence  raises  a 
presumption  of  negligence  on  the  part  of 
the  carrier. 
For  other  cases,  see  Evidence,  II.  h,  1,  5, 

U),in  Dig.  1-5Z  N.  8. 

(May  17,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Johnson  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.     Reversed. 

Statement  by  Stevens,  J.: 

Action  for  damages  claimed  to  have  re- 
sulted from  the  derailment  of  one  of  de- 
fendant's electric  cars.  There  was  a  trial 
to  a  jury,  and  verdict  in  favor  of  the  de- 
fendant for  costs.     Plaintiff  appeals. 

Messrs.  Milton  6.  Remley  and  F.  F. 
Messer,  for  appellant: 

The  personal  safety  of  passengers  should 
not  be  left  to  the  support  of  chance  or  the 
negligence  of  careless  agents.  Although 
the  carrier  does  not  warrant  the  safety  of 
his  passengers  at  any  rate,  yet  his  under- 
taking and  liability  as  to  them  go  to  the 
extent  that  he,  or  his  agents,  where  he 
acts  by  agents,  shall  possess  the  competent 
skill;  and,  as  far  as  human  care  and  fore- 
sight can  go,  will  transport  them  safely. 

Pennsylvania  Co.  v.  Roy,  102  U.  S.  451, 
26  L.  ed.  141,  10  Am.  Neg.  Cas.  593;  Bonce 
v.  Dubuque  Street  R.  Co.  53  Iowa,  278,  36 

passenger  is  treated  at  page  606  of  the  note 
in  13  L.R.A.(N.S.)  601;  page  811  of  the 
note  in  29  L.R.A.(N.S.)  808;  and  page  371 
of  the  note  in  L.R.A.1916C,  364,  which  treat 
generally  of  the  presumption  of  negligence 
from  an  injury  to  a  passenger.  And  see 
later  case,  Weber  v.  Chicago,  R.  I.  &  P.  R. 
Co.  L.R.A.1918A,  626.  The  presumption  in 
case  of  an  injury  to  a  servant  from  derail- 
ment of  a  car  or  train  is  treated  in  the  note 
in  L.R.A.1917B,  212. 
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Am.  Rep.  281,  6*N.  W.  177,  S  Am.  Neg. 
Cas.  347;  Moore  v.  Des  Moines  &  Ft.  IX 
R.  Co.  69  Iowa,  491,  90  N.  W.  51,  9  Am. 
Neg.  Cas.  334 ;  Raymond  v.  Burlington,  C.  R. 
*  N.  R.  Co.  66  Iowa,  152,  21  N.  W.  406,  3 
Am.  Neg.  Cas.  365;  Blumenthal  v.  Union 
Electric  Co.  129  Iowa,  322,  105  N.  W.  588, 
19  Am.  Neg.  Rep.  235;  Thomp.  Neg.  p.  284; 
Weber  v.  Chicago,  R.  L  &  P.  R.  Co.  175 
Iowa,  368,  LJUA.1918A,  626,  151  N.  W. 
862. 

Certain  kinds  of  accident,  such  as  derail- 
ment, create  a  presumption  of  negligence. 

Cronk  v.  Wabash  R.  Co.  123  Iowa,  349, 
98  N.  W.  884;  McGinn  v.  New  Orleans  R.  & 
Light  Co.  118  La.  811,  13  LJLA.(N.S.)  606, 
43  So.  450. 

Other  classes  of  accident  may  require 
evidence  as  to  the  circumstances  and  nature 
of  the  accident,  to  show  that  it  would 
not  have  happened  under  ordinary  circum- 
stances, had  the  defendant  exercised  the 
utmost  care  and  foresight. 

Fitch  r.  Mason  City  &  C.  L.  Traction  Co. 
124  Iowa,  665,  100  N.  W.  618. 

Messrs.  Ranch  A  Bradley,  also  for  ap- 
pellant. 

Messrs.  Batcher,  Davis,  A  Htunbrecht, 
for  appellee: 

It  was  competent  for  the  defendant  to 
show  that  the  equipment  was  purchased 
from  a  reputable  manufacturer. 

2  Hutchinson,  Carr.  3d  ed.  §  910;  Louis- 
ville, N.  A.  A  C.  R.  Co.  v.  Srvder,  117  Ind. 
436,  3  L.R.A.  434,  10  Am.  St.  Rep.  00,  20  N.  E. 
284;  6  Cyc.  619;  Meier  v.  Pennsylvania  R. 
Co.  64  Pa.  225,  3  Am.  Rep.  681;  Grand 
Rapids  &  I.  R.  Co.  v.  Huntley,  38  Mich. 
537,  31  Am.  Rep.  321;  Baltimore  City  Pass. 
R.  Co.  v.  Nugent,  86  Md.  349,  39  L.R.A. 
161,  38  AtL  779;  Jenkins  v.  St.  Paul  City 
R.  Co.  106  Minn.  504,  20  L.RJMN.8.)  401, 
117  N.  W.  928;  Grand  Rapids  4LR.Co. 
v.  Boyd,  65  Ind.  526;  Frelsen  v.  Southern 
P.  R.  Co.  42  La.  Ann.  673,  70  So.  800,  9 
Am.  Neg.  Cas.  394;  Pershing  v.  Chicago, 
B.  &  Q.  R.  Co.  71  Iowa,  661,  32  N.  W.  488, 
9  Am.  Neg.  Cas.  337. 

It  was  proper  for  the  defendant  to  show 
that  it  selected  equipment  and  appliances 
which  were  in  use  and  found  sufficient  by 
the  best  and  most  skilfully  conducted  roads 
of  the  country. 

Pershing  v.  Chicago,  B.  &  Q.  R.  Co.  71 
Iowa,  670,  32  N.  W.  488,  9  Am.  Neg.  Cas. 
337;  Kirby  v.  Chicago,  K.  I.  &  P.  R.  Co.  160 
Iowa,  594,  129  N.  W.  963;  Austin  v.  Chi- 
cago, R.  I.  A  P.  R.  Co.  93  Iowa,  236,  61 
N.  W.  849;  Cooper  v.  Central  R.  Co.  44 
Iowa,  134;  Whittlesey  v.  Burlington,  C.  R. 
A  N.  R.  Co.  121  Iowa,  604,  90  N.  W.  616, 
97  N.  W.  66. 

Mr.  John  A.  Reed,  also  for  appellee* 
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Stevens,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  damageB  claimed 
to  have  been  caused  by  the  derailment  of 
one  of  defendant's  interurban  electric  cars, 
on  which  plaintiff  was  riding  as  a  passen- 
ger. The  accident  occurred  near  defend- 
ant's bridge  across  the  Iowa  river.  The 
accident  was  caused  by  the  breaking  of  an 
axle.  Plaintiff's  petition  is  in  two  counts, 
the  first  alleging  the  above  matters,  and 
the  second,  in  addition  thereto,  that  the 
defendant  negligently  permitted  the  track, 
at  the  place  of  the  accident,  to  become 
uneven  and  unsafe;  that  the  car  was  being 
operated  at  an  excessive  rate  of  speed; 
that  the  motorman  in  charge  undertook  to 
suddenly  check  the  speed  thereof  just  before 
reaching  the  bridge,  thereby  causing  the 
same  to  be  thrown  from  the  track;  that 
the  journals,  or  axles,  on  said  car  were 
inferior,  of  defective  construction,  and  too 
small  and  of  insufficient  strength  to  carry 
the  car  and  permit  the  operation  thereof, 
at  the  rate  of  speed  at  which  and  in  the 
manner  the  same  was  being  operated. 

Numerous  errors  of  the  court  in  ruling 
upon  the  admission  of  evidence  are  alleged 
and  argued  by  counsel  for  appellant.  It 
may  be  conceded  that  much  incompetent 
evidence  was  admitted,  but  there  was  prob- 
ably sufficient  competent  evidence  upon  the 
point  sought  to  be  proved  thereby,  that 
was  undisputed,  to  render  the  error  with- 
out prejudice. 

Complaint  is  also  made  of  several  of  the 
court's  instructions,  but  we  will  consider 
only  the  exceptions  to  the  following: 
"While  the  burden  of  proof  is  upon  plain- 
tiff to  show  that  he  was  injured  by-  the 
negligence  •  of  defendant  in  some  one  or 
more  of  the  particulars  set  out  above,  yet 
if  he  has  shown  that  he  was  injured  by 
reason  of  the  derailment  of  the  car  upon 
which  he  was  a  passenger,  and  that  said 
accident  and  derailment  was  so  unusual 
and  of  such  a  nature  as  that  it  could  not 
well  have  happened  without  the  defendant 
being  negligent,  a  presumption  of  negli- 
gence on  the  part  of  defendant  arises,  and 
the  burden  is  then  cast  upon  the  defend- 
ant to  rebut  this  presumption.  To  do  so 
defendant  must  establish  that  the  accident 
was  not  caused  by  any  negligence  on  its 
part  in  the  particulars  charged  by  plaintiff, 
or  that  in  all  such  particulars  defendant 
exercised  the  high  degree  of  care  required 
of  it  as  hereinafter  explained." 

The  contention  of  counsel  for  appellant 
is  that  this  instruction  placed  the  burden 
upon  the  plaintiff  of  showing  the  exact 
cause  of  the  accident,  that  is,  the  facts 
and.  circumstances   constituting  the   negli- 
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gence  of  defendant,  which  caused  the  de- 
railment. Defendant,  as  a  carrier  of  pas- 
sengers, was  bound  to  exercise  the  highest 
degree  of  care  and  diligence  for  the  con- 
venience and  safety  of  plaint  ill.  As  was 
said  in  Weber  v.  Chicago,  R.  I  &  P.  R-  Co 
175  Iowa,  358,  L.R.A.1918A,  626,  151  N.  W. 
852:  "To  this  end,  it  is  its  duty  to  see 
that  nothing  which  human  foresight  could 
guard  against  happens  in  the  management 
and  control  of  its  trains,  its  rolling  stock, 
and  roadbed  that  will  imperil  the  safety  of 
the  passenger  while  being  so  transported." 

The  derailment  it  this  case  occurred  while 
the  car  was  proceeding  around  a  two  degree 
curve  approaching  the  bridge,  causing  the 
car  to  run  upon  the  ties  until  it  reached 
the  trestle  approach  to  the  bridge,  when  it 
toppled  over  and  fell  to  the  ground,  injur- 
ing plaintiff.  Proof  that  plaintiff  was  a 
passenger  upon  the  derailed  car,  and  that 
he  was  free  from  contributory  negligence 
upon  his  part,  made  out  a  prima  facie  case 
against  the  defendant,  and  a  presumption 
arose  that  the  accident  was  the  result  of 
some  negligence  upon  defendant's  part. 

Counsel  for  appellee  maintain  that  th* 
language  of  the  instruction  in  question  wa* 
taken  from  the  opmon  of  this  court  in 
Pershing  v.  Chicago,  B.  &  Q.  R.  Co.  71  Iowa, 
561,  32  N.  W.  488,  9  Am.  Neg.  Cas.  337, 
and  that  substantially  the  same  instruction 
was  approved  in  Fitch  v.  Mason  City  & 
C.  L.  Traction  Co.  124  Iowa,  665,  100  N.  W. 
618.  In  the  first  of  the  above  cases,  the 
court  stated  the  substance  of  the  instruc- 
tion in  general  terms,  without  quoting  the 
same.  We  gather  from  this  statement  that 
the  instruction  was  probably  similar  to  the 
one  under  consideration,  but  the  discussion 
of  the  court  was  confined  to  the  extent  of 
proof  required  of  the  defendant  to  excul- 
pate itself  from  the  negligence  causing  the 
injury,  and  not  to  the  burden  of  proof 
resting  upon  the  plaintiff.  The  court  said: 
"The  rule  undoubtedly  requires  the  carrier 
to  prove  his  own  freedom  from  negligence 
as  to  the  cause  of  the  injury.  But  that, 
it  appears  to  us,  is  the  doctrine  of  the  in- 
structions. The  immediate  cause  of  the 
injury  to  plaintiff's  intestate  was  the  break- 
ing down  of  the  bridge,  and  the  consequent 
precipitation  of  the  car  into  the  ravine, 
and  this  was  occasioned  by  the  blow  or 
concussion  by  the  derailed  train.  In  seek- 
ing for  the  cause  of  the  injury,  then,  it 
became  necessary  to  inquire  as  to  the 
cause  of  the  derailment  of  the  train,  and 
whether  there  was  any  defect  in  the  track 
or  roadway  or  bridge,  or  in  the  cars  or 
machinery  of  the  train,  or  any  negligence 
in  the  management  of  it  at  the  time;  for 
the    circumstances    indicated   unmistakably 
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that  the  cause  of  the  accident  was  to  be 
found  in  some  of  these  matters.  They  eon* 
stituted  the  subject  of  the  inquiry  as  to 
this  branch  of  the  case,  and  defendant  very 
properly  confined  its  proof  as  to  the  dili- 
gence and  care  it  had  exercised,  to  that 
subject." 

In  Fitch  v.  Mason  City  &  C.  L.  Traction 
Co.  ijupra,  the  plaintiff  was  injured  while 
riding  as  a  passenger  on  one  of  defendant's 
trains.     While  he  was  seated  by  the  side 
of  the  conductor   on   a   seat   provided  for 
passengers    near    an    open    door,    he    was 
thrown    from   the    seat    out    of    the    door 
and  upon  the  right  of  way  of  the  defend- 
ant, receiving  the   injuries   complained   of. 
It  was  charged  that,  at  the  time  of  this 
occurrence,  the  train  was  being  run  at  an 
excessive  rate  of  speed,  on  a  down  grade, 
upon  a  ten  degree  curve,  where  the  track 
was  out  of  alignment,  and  that  this  caused 
him   to  be    thrown    from    the    train.      The 
instruction   before   the   court   in   that   case 
is  somewhat  analogous   to   the   one   under 
consideration,  but  not   identical  therewith. 
The  court,  in  referring  to  the  burden  of 
proof    and    the    presumption    arising    from 
proof   of    an    accident    and    injury,    said: 
"Defendant's  contention  that  the  presump- 
tion does  not  arise  from  the  mere  fact  of 
injury    alone,   and    does    not    in    any    case 
arise  in  the  absence  of  proof  of  some  defect 
in  the  instrumentalities  of  transportation, 
is   only    partially    true.      Of    course,    mere 
proof    of    injury,    without    showing    a    col- 
lision,  derailment,   or   other    cause    or    cir- 
cumstance connected  with  the  operation  or 
equipment  of  the  road,  does  not  make  out 
a  prima  facie  case  of  negligence.     In  other 
words,   from   the .  mere  fact   that  plaintiff 
was  found  along  the  side  of  the  track  with 
his  leg  broken,  no  presumption  of  negligence 
arises.     The  presumption  arises,  if  at  all, 
from  the  cause  of  the  injury,  which  was  the 
accident  referred  to  by  the  court   in  this 
case,  and  from   the   circumstances   attend- 
ing it.     When  these  are  so  unusual  and  of 
such  a  nature  that  the  accident  could  not 
well  have  happened  without  the  defendant 
being  negligent,  or   when   it   is   caused  by 
something    connected    with    the    equipment 
or  operation  of  the  train,  a  presumption  of 
negligence  arises  on  the  part  of  the  com- 
pany; and  plaintiff,  upon  proof  of  his  free- 
dom  from   contributory   negligence,   is   en- 
titled to  the  verdict,  unless  the  defendant 
shows  that   its  negligence  in   the   respects 
charged  did  not  cause  the  injury." 

In  Cronk  v.  Wabash  R.  Co.  123  Iowa, 
349,  98  N.  W.  884,  the  court  disapproved 
an  instruction  somewhat,  in  effect,  like  the 
one  under  consideration.  The  instruction 
there    considered,    however,   was    favorable 


to  the  appellant,  and  the-  judgment  of  the 
lower  court  was  affirmed.  In  the  course  of 
the  opinion,  the  court  said:  "It  is  said 
that  if  the  jury  found  the  roadbed  or 
rolling  stock  defective  in  any  one  of  the 
ten  or  twelve  particulars  alleged,  this  east 
the  burden  of  the  proof  upon  the  defendant 
to  show  that  it  was  not  negligent,  not  only 
as  to  that  one,  but  as  to  all  of  the  sped* 
fications  contained  in  the  petition.  It  was- 
not  incumbent  upon  the  plaintiff,  however,, 
in  the  first  instance,  to  prove  any  of  these* 
defects.  Upon  proof  that  the  injury  of 
plaintiff  resulted  from  the  derailment  of 
the  train,  the  burden  of  proof  shifted,  and 
was  cast  upon  the  defendant  to  show  that 
the  accident  was  not  occasioned  by  any 
negligence  on  its  part.'1 

This  court  in  Weber  vi  Chicago,  R.  I.  & 
P.  E.  Co.  supra,  speaking  to  this  point,  used 
the  following  language:  "The  derailment 
of  a  train  does  not  usually  and  ordinarily 
occur  when  the  carrier  has  discharged  [its] 
this  duty.  Proof  of  derailment  of  a  train 
and  injury  to  the  passenger  is  therefore 
prima  facie  evidence  that  the  company  ha& 
not  discharged  this  duty.  This  is  based 
upon  the  thought  that  such  accidents  do 
not  ordinarily  occur  when  the  carrier  has 
discharged  its  full  duty.  This  showing, 
therefore,  establishes  a  failure  on  the  part 
of  the  company  to  perform  its  duty,  and 
out  of  this  arises  the  actionable  negligence. 
.  .  .  So,  then,  the  law  wisely  shifts  to 
the  defendant  the  burden  of  exculpating 
itself,  either  by  showing  that  it  had  done 
its  full  duty,  and  the  accident  was  unavoid- 
able and  one  that  could  not  be  anticipated 
or  guarded  against,  or  that  it  was  the  re- 
sult of  some  independent  intervening  cause, 
over  which  the  defendant  had  no  control, 
and  could  not  have  guarded  against." 

See  also  Basham  v.  Chicago  &  G.  W.  R» 
Co.  —  Iowa,  — ,  154  N.  W.  1019,  and  15 
L.R.A.(N.S.)  606,  and  cases  cited  in  the 
note. 

Appellee's  counsel  argue  herein  that,  con- 
ceding the  erroneous  character  of  the  in- 
structions, yet  plaintiff,  under  the  evidence, 
could  not  have  been  prejudiced  thereby. 
We  are  unable  to  agree  with  the  conten- 
tion here  made.  To  sustain  the  instruction 
upon  this  theory,  it  is  necessary  to  assume* 
that  the  jury  must  have  found,  from  the 
evidence,  that  the  accident  was  so  unusual 
and  of  such  a  nature  that  it  could  not  well 
have  happened  without  negligence  upon  the 
part  of  defendant,  whereas  negligence  was 
presumed  from  the  fact  of  the  derailment, 
upon  proof  of  which,  with  the  other  neces- 
sary facts  to  make  out  plaintiff's  case,  the 
duty  rested  upon  the  defendant  to  Bhow 
that   the  accident  was   not  the   result   of 
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negligence  upon  its  part.  The  instruction 
cast  the  burden  upon  the  plaintiff  of  prov- 
ing that  his  injuries  were  caused  by  the 
derailment  of  the  car  upon  which  he  was 
a  passenger,  without  negligence  or  fault 
upon  his  part,  and  also  that  it  could  not 
have  happened  in  the  absence  of  negligence 
upon  defendant's  part.  Plaintiff  was  not 
required,  to  make  out  a  prima  facie  case, 
to  prove  the  facts  constituting  the  negli- 
gence upon  the  part  of  the  defendant  caus- 
ing the  derailment.  To  discharge  the 
burden  imposed  upon  plaintiff  by  the  in- 
struction, it  was  not  necessary  for  him 
to  offer  proof  of  the  circumstances  causing 
the  derailment  of  the  car.  The  cases  cited 
by  appellee  do  not  sustain  its  contention 
in  this  respect.  A  distinction  is  made,  in 
the  proof  required  to  make  out  a  prima 
facie  case,  where  the  injury  resulted  from 
the  derailment  of  a  car,  and  where  the 
facts  and  circumstances  of  the  accident  are 
of  such  a  nature  and  so  unusual  that  it 
could  not  well  have  happened  but  for  Borne 
negligence  on  the  part  of  defendant.  In 
the  former  case,  proof  of  derailment,  with 
the  other  facts  necessary  to  be  shown  to 
entitle  plaintiff  to  recover,  make  out  a 
prima  facie  case  in  favor  of  plaintiff, 
whereas,  in  the  latter,  proof  of  facts  and 
circumstances,  from  which  the  inference 
that  the  accident  could  not  well  have  hap- 
pened but  for  some  negligence  upon  the 
part  of  the  carrier,  must  be  offered  before 
the  presumption  of  negligence  will  arise. 
The  distinction  to  be  observed  is  well  stated 
and  illustrated  in  Fitch  v.  Mason  City  & 
C.  L.  Traction  Co.  124  Iowa,  665,  100  N.  W. 
618,  and  Weber  v.  Chicago,  R.  L  &  P.  R. 
Co.  175  Iowa,  358,  L.R.A.1918A,  626,  151 
N.  W.  852. 


Upon  proof  by  the  plaintiff  that  he  wis 
a  passenger,  that  he  was  injured  by  the 
derailment '  of  a  car,  an  occurrence  so 
unusual  and  of  such  a  nature  that  it  could 
not  well  have  happened  without  negligence 
upon  the  part  of  defendant,  the  presump- 
tion arose,  without  further  proof  of  the 
facts  and  circumstances  causing  and  Bur- 
rounding  the  accident,  that  the  defendant 
was  negligent,  and  a  prima  facie  case  was 
established,  the  duty  to  go  forward  with 
its  proof  then  shifting  to  the  defendant. 
to  discharge  the  burden  thereby  cast  upon 
it,  it  undertook  to  show  that  the  broken 
axle  was  purchased  of  a  reputable  manu- 
facturer; that  it  was  carefully  tested  by 
the  usual  and  approved  methods  of  making 
tests  of  the  character  required;  that  its 
roadbed,  at  the  point  of  the  accident,  was 
properly  constructed  and  in  good  condition; 
that  the  speed  of  the  car  was  not  unusual 
or  imprudent;  that  its  servants  were  not 
negligent  in  its  operation;  and  that  the 
derailment  was  caused  by  a  latent  defect 
in  the  axle,  causing  it  to  break. 

As  above  suggested,  much  evidence  of 
doubtful  competency  was  received,  but 
errors  in  this  respect  are  not  likely  to  and 
should  not  occur  upon  a  retrial  of  the  case. 
Therefore  we  do  not  deem  it  necessary  to 
discuss  them  in  detail.  Other  errors  alleged 
in  the  instruction  are  argued  by  counsel  for 
appellant;  but,  in  view  of  our  conclusion 
that  there  must  be  a  reversal,  it  will  not 
be  profitable  to  review  or  point  out  the 
alleged  errors  therein.  Because  of  the  error 
in  the  instruction  above  quoted,  the  judg- 
ment of  the  court  below  must  be,  and  is, 
reversed. 

Preston,  Ch.  J.,  and  IJadd,  Brans,  and 
Salinger,  JJ.,  concur. 


MINNESOTA  SUPREME  COURT. 

J.  D.  DE  LA  MOTTE,  Appt., 

v. 

NORTHWESTERN  CLEARANCE  COM- 
PANY et  al. 

(126  Minn.  197,  148  N.  W.  47.) 

Corporation  —  agreement  to  divide  pro* 

moter'8  stock  —  validity. 

1.  Plaintiff  and  defendant  Kreidler,  with 
other  persons,  were  jointly  associated  to- 

Headnotes  by  Brown,  Ch.  J. 

Note.  —  As  to  validity  and  enforceability, 
inter  sese,  of  agreements  between  promoters 
of  corporations,  see  annotation  following 
this  case,  post,  833,  and  references  therein 
to  annotations  on  related  questions. 
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gether  for  the  purpose  of  promoting  and 
organizing  a  corporation.  Plaintiff  and 
Kreidler  secretly  agreed  to  divide  equally 
between  themselves  whatever  stock  they 
could  induce  the  corporation,  when  organ- 
ized, to  issue  to  Kreidler  as  a  promoter. 
The  corporation  was  subsequently  organ- 
ized, ana  the  promoters,  including  plaintiff 
and  Kreidler,  were  made  members  of  the 
board  of  directors.  At  their  first  meeting, 
plaintiff  moved  that  one  third  of  the  stock 
of  the  corporation  be  issued  to  Kreidler, 
and  the  motion  was  entered  in  the  minutes, 
with  some  amendments,  as  carried.  Plain- 
tiff voted  for  and  procured  the  adoption  of 
the  motion.  No  mention  was  made  of  the 
secret  agreement  between  plaintiff  and 
Kreidler  to  divide  the  stock  so  ordered 
issued.  No  claim  by  Kreidler  for  compen- 
sation as  a  promoter  was  presented  or  acted 
upon,  and  the  other  directors  were  unaware 
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o!  the  fact  that  plaintiff  was  to  share  in 
the  stock  ao  to  be  issued.    It  is  held : 

1.  That  the  secret  agreement  between 
plaintiff  and  Kreidler  to  induce  the  issuance 
of  this  stock,  subsequently  to  be  divided 
between  them,  was  fraudulent,  illegal,  and 
void,  a  violation  of  the  duty  they  owed  to 
their  associate  promoters  and  the  corpora* 
tion,  and  unenforceable,  either  against 
Kreidler  or  the  corporation. 

For  other  cases,  see  Corporations,  IV.  h,  in 
Dig.  1-52  N.  S. 

Same  —  ratification. 

2.  That  there  was  no  subsequent  ratifica- 
tion by  the  corporation,  after  knowledge  of 
the  facts. 

For  other  cases,  see  Corporations,  TV.  h,  in 
Dig.  l-5t  N.  8. 

(June  20,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  St.  Louis  County 
in  defendants'  favor,  and  from  an  order 
denying  a  new  trial,  in  an  action  brought 
to  compel  the  defendant  clearance  company 
to  issue  oertain  stock  to  defendant  Kreidler 
and  compel  him  to  transfer  the  same  to 
plaintiff,  pursuant  to  an  agreement  between 
them.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Marlon  Douglas  and  Harold 
Harris,  for  appellant. 

Messrs.  Fryberger,  Fulton,  A  Spear, 
for  respondents. 

Brown,  Ch.  J.,  delivered  the  opinion. of 
the  court: 

Action  to  compel  the  defendant  North- 
western Clearance  Company,  a  corporation, 
to  issue  certain  stock  to  defendant  Kreid- 
ler, and  to  compel  Kreidler  to  transfer  the 
same  to  plaintiff.  Defendants  had  judg- 
ment in  the  court  below,  from  which 
plaintiff  appealed,  having  first  moved  for 
amended  findings  and  for  a  new  trial,  which 
the  court  denied. 

The  facts  disclosed  by  the  record  are,  in 
brief,  as  follows:  Plaintiff,  defendant 
Kreidler,  and  others  were  associated  to- 
gether for  the  purpose  of  promoting  and 
organizing  the  defendant  corporation.  Each 
agreed  to  become  a  stockholder  when  the 
corporation  was  formed,  and  each  undertook 
to  and  did  perform  and  render  certain 
services  in  promoting  and  organizing  the 
enterprise.  Kreidler  was  the  principal 
figure  in  the  matter,  and  the  plan  of  in- 
corporation was  devised  by  him.  He  en- 
tered into  a  secret  agreement  with  plaintiff, 
of  which  the  other  promoters  were  not 
informed,  by  which  he  agreed  to  divide 
with  plaintiff  whatever  stock  the  corpora- 
tion could  be  induced  to  issue  to  him  for 
his    services  in   promoting  the   same*  the 
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amount  of  which  these  two  members  of 
the  enterprise  concluded  ought  to  be  about 
one  third  of  the  total  stock  issued.  In 
consideration  of  this  agreement  plaintiff 
was  induced  to  enter  into  and  render  his 
services  in  the  promotion  plan.  Plaintiff 
thereafter  acted  as  counselor  and  adviser 
of  the  proposed  corporation,  and  prepared 
all  papers  for  its  organization.  The  efforts 
of  the  parties  working  for  the  common 
purpose  resulted  in  the  due  incorporation 
of  the  company.  All  of  the  promoters 
became  stockholders,  and  Btock  was  duly 
issued  to  them  in  proportion,  as  subscribed 
and  paid  for.  The  capital  stock  of  the 
corporation  was  fixed  at  $50,000,  divided 
into  shares  of  $100  each.  The  promoters 
were  made  the  first  board  of  directors,  and 
at  their  first  meeting  plaintiff,  one  of  the 
directors,  moved  that  one  third  of  the 
capital  stock  be  issued  to  Kreidler,  as  and 
for  his  services  as  promoter.  A  discussion 
ensued,  and  the  motion  was  amended  so  as 
to  direct  the  issuance  of  eighty-four  shares 
to  Kreidler.  Plaintiff  was  especially  in- 
sistent that  this  stock  should  be  issued, 
and  he  laid  before  the  board  what  he  knew 
of  the  value  of  Kreidler's  efforts.  The 
motion,  with  some  other  amendments  not 
here  important  was  finally  adopted,  though 
the  evidence  is  conflicting  upon  the  ques- 
tion whether  a  majority  of  the  directors 
voted  for  its  adoption.  No  mention  was 
made  to  the  directors-  of  the  secret  agree* 
ment  between  plaintiff  and  Kreidler  for  an 
equal  division  of  the  stock  when  issued, 
and  none  of  the  other  promoters  or  direct- 
ors had  any  notice  or  knowledge  thereof, 
until  some  four  months  after  stock  was  so 
ordered  issued.  No  claim  was  presented 
either  by  plaintiff  or  Kreidler  for  compensa- 
tion for  services  rendered,  and  no  action 
by  the  directors  fixed  or  determined  that 
either  was  entitled  to  compensation  for 
promotion  services.  Some  of  the  stock  was 
subsequently  issued;  but,  upon  learning  of 
the  secret  agreement  between  plaintiff  and 
Kreidler,  the  secretary  refused  to  issue  the 
remainder,  and  this  action  followed,  the 
purpose  thereof  being  to  compel  the  issu- 
ance of  the  stock  thus  voted  by  the 
directors. 

The  contention  of  the  plaintiff  is  (1> 
that  the  contract  and  agreement  between 
plaintiff  and  Kreidler  was  valid  and  en- 
forceable against  the  corporation,  and  (2) 
if  invalid,  that  the  corporation,  with  knowl- 
edge of  the  facts,  rendered  the  same  valid 
by  ratification.  We  do  not  sustain  either 
contention. 

From  whatever  viewpoint  the  case  be 
considered,  we  have  no  difficulty  in  affirm- 
ing the  correctness  of  the  conclusion  of  the 
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trial  court  that  the  agreement  was  fraudu- 
lent and  void.  Whether  the  secret  agree- 
ment be  considered  in  the  light  of  the 
relations  existing  between  the  promoters 
of  the  corporation,  or  in  the  light  of  the 
relation  existing  between  the  same  persons 
as  stockholders,  and  their  relation  to  the 
corporation,  the  result  is  the  same.  Plain- 
tiff and  Kreidler  and  the  other  persons,  as 
promoters,  were  engaged  in  a  joint  and 
common  enterprise,  and  each  owed  to  the 
other  the  most  perfect  good  faith  and  fair 
dealing.  Neither  could  lawfully  make  any 
secret  profit  or  advantage  over  his  associ- 
ates (Church  v.  Odell,  100  Min.  98,  110 
N.  W.  346),  and  the  contract  between  them, 
with  that  end  in  view,  was  illegal  and 
unenforceable.  The  general  principles  of 
the  law  upon  the  subject  are  correctly 
summed  up  in  23  Am.  &  Eng.  Enc,  Law, 
2d  ed.  237,  as  follows:  "The  somewhat 
common  custom  among  promoters  of  divid- 
ing among  themselves  a  certain  portion  of 
the  shares  of  stock  of  the  company  pro- 
moted, upon  the  principle  of  'division  and 
silence,'  is  fraudulent,  and  the  surrender 
of  such  Btock  for  cancelation  may  be  re- 
quired, unless  it  has  passed  into  the  hands 
of  bona  fide  purchasers  for  value;  and  a 
very  common  bargain  between  promoters 
and  directors,  by  which  the  former  agree 
to  give  to  the  latter  the  necessary  shares 
to  qualify  them  to  act  as  directors,  upon 
the  condition  that  the  directors  return 
•certain  of  the  shares  to  the  promoters,  is 
gross  misconduct,  and  the  directors  must 
answer  to  the  company  for  the  real  value 
of  the  shares  given  them,  aB  a  part  of  the 
fraudulent  arrangement." 

The  law,  as  thus  stated,  is  applied  gen- 
erally by  the  courts.  Erlanger  v.  New  Som- 
brero Phosphate  Co.  L.  R.  3  App.  Cas.  1218, 
39  L.  T.  N.  S.  269,  27  Week.  Rep.  65,  6  Eng. 
Rul.  Cas.  777;  Wills  v.  Nehalem  Coal  Co. 
52  Or.  70,  96  Pac.  528;  Fred  Macey  Co.  ▼. 
Macey,  143  Mich.  138,  52  L.R.A.(N.S.)  1036, 
106  N.  W.  722,  10  Cyc.  274.  Within  the 
rule,  the  agreement  in  the  case  at  bar  was 
fraudulent  and  illegal,  and  plaintiff  cannot 
compel  his  co-conspirator  in  the  fraud, 
Kreidler,  to  perform  the  same.  1  Dunnell's 
Dig.  1885;  Holland  v.  Sheehan,  108  Minn. 
362,  23  L.R.A.(N.S.)  510,  122  N.  W.  1,  17 
Ann.  Cas.  687;  15  Am.  &  Eng.  Enc.  Law, 
1001. 

If  the  transaction  be  viewed  in  the  light 
of  the  relations  existing  between  plaintiff 
and  Kreidler  and  the  corporation,  and  those 
the  promoters  invited  to  become  members 
thereof,  it  was  equally  fraudulent  and  void. 
10  Cyc.  274.  The  contract  was  not  bind- 
ing upon  the  corporation,  when  organized, 
though  it  was,  perhaps,  subject  to  adoption 


and  ratification,  in  so  far  as  it  was  not  a 
gift  of  stock  without  consideration.  Bat- 
telle  v.  Northwestern  Cement  &  Concrete 
Pav.  Co.  37  Minn.  89,  33  N.  W.  327.  As 
directors  of  the  corporation,  plaintiff  and 
Kreidler  stood  in  the  same  relation  to  the 
company  and  its  members  as  they  did  to 
their  fellow  promoters,  a  relation  of  trust 
and  confidence,  requiring  of  them  the  most 
perfect  good  faith  and  open  dealing.  Kreid- 
ler was  not  entitled,  as  a  matter  of  legal 
right,  to  the  issuance  of  stock  to  him  as  a 
promoter.  Our  statutes  provide  that  no 
stock  in  a  corporation  organized  for  pecuni- 
ary profit  shall  be  issued  except  upon  pay- 
ment of  the  face  value  thereof.  Gen.  Stat. 
1913,  §  6193;  Rogers  v.  Gross,  67  Minn.  224, 
69  N.  W.  894;  Shaw  v.  Staight,  107  Minn. 
152,  20  L.RA.(N.S.)  1077,  119  N.  W.  951. 
It  is  probable  that  the  corporation,  on  com- 
ing into  existence,  lawfully  might  award 
to  a  promoter  reasonable  compensation  for 
his  services  in  organizing  a  company,  and 
pay  therefor  by  the  issuance  of  corporate 
stock.  10  Cyc.  264.  But  the  claimant  for 
compensation  for  such  services  owes  the 
pame  good  faith  and  fair  dealing,  particu- 
larly when  he  has  become  a  director  of 
the  corporation,  as  all  others  occupying  a 
similar  fiduciary  relation  owe  to  the  com- 
pany. No  claim  in  this  case  was  made 
for  compensation  of  services;  no  bill  was 
presented  nor  opportunity  afforded  the 
company  to  pass  upon  the  reasonableness 
of  any  such  demand.  On  the  contrary,  the 
whole  proceeding  on  the  part  of  plaintiff 
and  Kreidler  was  to  carry  out  the  prior 
secret  agreement  to  divide  such  stock  a^ 
the  company  could  be  induced  to  issue  to 
Kreidler  as  a  promoter.  They  wrongfully 
induced  the  company  to  donate  one  third 
the  stock  to  Kreidler.  It  was  not  paid 
for,  the  other  directors  at  the  meeting 
were  not  informed  of  the  secret  profit  and 
advantage  to  accrue  to  plaintiff,  and  the 
whole  transaction  was  clearly  fraudulent. 
The  corporation  ordered  the  stock  issued, 
without  knowledge  of  the  facts,  and  its 
action  in  doing  so  was  rightfully  repudiated 
by  the  officers,  upon  learning  the  truth. 
The  trial  court  was  right  in  so  deciding. 

If  either  plaintiff  or  Kreidler  has  a  valid 
claim  against  the  corporation  for  services 
rendered,  it  should  be  presented  in  the 
usual  and  orderly  way.  The  law  will  not 
aid  them  in  this  attempt  to  determine  for 
themselves  the  value  thereof,  or,  by  order- 
ing the  stock  issued,  approve  of  their  viola- 
tion of  the  duty  they  owed  to  the  corpora- 
tion and  their  associates.  Plaquemines 
Tropical  Fruit  Co.  v.  Buck,  52  N.  J.  Eq. 
219,   27   Atl.    1094;    Camden   Land   Co.   v. 
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between  promoters  of  corporations* 


Lewis,  101  He.  78,  03  Atl.  523;  Lomita 
Land  &  Water  Co.  v.  Robinson,  154  Cal. 
36,  18  L.RA.(N.S.)  1107,  97  Pac  10.  It 
was  a  palpable  violation  of  plaintiff's  duty 
as  director  to  take  part  in  the  proceedings 
of  the  corporation  and  vote  this  gratuity 
to  himself.  No  distinction  can  be  made 
between  a  profit  and  an  advantage,  where 
either  is  gained  by  breach  of  trust. 


Annotation — Validity  and  en 


J. 

n. 
in. 

TV. 

V. 

FT. 

VII. 

VIII. 

IX. 

X. 


The  trial  court  found  that  there  had 
been  no  ratification  of  the  invalid  transac- 
tion, by  failure  promptly  to  proceed  and 
purge  the  records  of  the  order  to  issue 
the  stock,  or  otherwise,  and  we  discover 
from  the  record  before  us  no  reason  fof 
disapproving  that  finding.  It  is  fully  sus- 
tained by  the  facts  presented. 

Judgment  affirmed. 


•i»i 


inter  se,  of  agreement* 


Previous  work  in  analogous  lines, 

833. 
Who  are  promoters,  833. 
When  a  promotion  agreement  is 

lacking,  S3 4. 

Construction  and  interpretation 
of  promotion  agreements,  834. 

Character  of  promotion  agree' 
ments,  836. 

Mutual  relations  of  promoters, 
836. 

Apportioning  promotion  profits 
and  losses,  838. 

Rescinding  and  avoiding  promo- 
tion agreements,  839. 

Settlements  and  releases  of  each 
other  by  promoters,  840. 

Illegal  promotion  agreements, 
841. 


I.   Previous  work  in  analogous  lines. 

The  reader  is  recommended  to  read, 
or  peruse  anew,  in  connection  with  the 
following,  the  notes  published  on  kindred 
subjects,  which  heretofore  have  appeared 
in  the  past  and  current  series  of  the 
L.R.A.  reports.  In  particular  is  his  at- 
tention directed  to: 

(1)  The  note  to  Yale  Gas  Stove  Co.  v. 
Wilcox,  25  L.R.A.  90,  on  the  duties  and 
liabilities  of  promoters  to  the  corpora- 
tion and  its  members; 

(2)  The  note  to  Baltimore  Trust  & 
G.  Co.  t.  Hambleton,  40  L.R.A.  216,  on 
the  relations  and  rights  of  syndicate 
members ; 

(3)  The  notes  to  Ryan  v.  McLane,  50 
LuR.A.  501;  Hogg  v.  McGuffin,  31  L.R«A. 
(N.  S.)  491,  and  Morgan  v.  Bartlett, 
L.R.A.1915D,  300;  on  specific  perform* 
ance  of  contract  for  sale  of  stock  in 
corporation ; 

(4)  The  note  to  Leeds  v.  Townsend, 
13  L.R.A.(N.S.)  191,  on  validity  of  con- 
tract, which  contemplates  a  turning  over 
by  a  railroad  company  to  a  construction 
company,  of  bonds  and   stock  of  the  I 


XI.  Remedies  of  promoters  on  pro- 
motion agreements: 

a.  At  law; 

1.  In  general,  843. 

2.  To  compel  contribution, 

843. 

S.  To  recover  compensa- 
tion '  for  promotion 
services,  844. 

4.  To  recover  damages  for 
breaches  of  promotion 
agreements,  848. 

b.  In  equity: 

1.  For    specific    perform- 
i        ance,  846. 

2.  For      an     accounting, 

849. 
XII.  Pleas  and  proofs  in   litigations 
between  promoters,  881. 
XIII.   Conclusion,  862. 

former,  the  par  value  of  which  exceeds 
the  cost  of  construction; 

(5)  The  note  to  Lomita  Land  &  Water 
Co.  v.  Robinson,  18  L.R.A.(N.S.)  1106, 
on  the  duty  and  liability  of  promoters 
to  the  corporation  and  its  members ; 

(6)  The  annotation  to  Kaufman  v. 
Catzen,  LR.A.1918B,  678,  on  effect  of 
failure  to  aid  in  joint  enterprise  or  part- 
nerships, to  exclude  from  participation 
in  the  profits  thereof. 

II.  Who  are  promoters. 

In  preparing  this  annotation,  there 
have  been  left  uncited  those  cases  in 
which  two  or  more  persons  agreed  to 
unite  their  own  capital,  property,  and 
services  in  a  common  enterprise,  to  be 
prosecuted  under  the  form  of  a  corpora- 
tion rather  than  that  of  a  partnership, 
and  to  apportion  the  corporate  stock  be- 
tween or  among  themselves,  according  to 
the  values  of  their  respective  contribu- 
tions looking  to  salaries  and  expected 
dividends  to  bring  them  .  anticipated 
profits.  Although,  by  a  convenient  locu- 
tion, such  persons  often  may  be  spoken 
of  as  promoters,  in  the  writer's  esteem 
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they  should  not  be  regarded  as  really  in 
the  same  class.  Their  mutual  agree- 
ments affect  and  are  meant  to  affect 
naught  but  their  personal  interests  and 
affairs.  Virtually,  they  are  partners 
masquerading  as  stockholders.1 

The  word  promoter  is  used  somewhat 
loosely  in  the  United  States,  and  has 
never  been  accurately  defined  by  Amer- 
ican courts.  In  one  of  our  cases,  in 
which  the  defendant's  counsel  earnestly 
contended  that  the  plaintiff  was  and 
the  court  decided  that  he  was  not  a 
promoter,8  the  word  was  said  to  have 
originated  in  methods  employed  to  form 
joint  stock  companies  in  England,  where, 
legally,  these  organizations  were  part- 
nerships, and  that  later,  when  railroad 
building  began  there,  a  promoter  was  an 
individual  who  brought  a  projected  rail- 
road to  the  attention  of  persons  of 
wealth  along  the'  proposed  route,  to  se- 
cure their  aid  and  co-operation  in  the 
enterprise.  A  sufficient  number  of  peo- 
ple having  enlisted  in  the  project,  they 
formed  themselves  into  a  so-called  pro- 
visional committee,  elected  a  chairman 
and  secretary,  and,  through  a  set  of 
managers,  took  steps  to  survey  a  right 
of  way,  obtain  subscriptions  to  capital 
stock  and  procure  a  charter  from  Par- 
liament. Those  who  actively  participated 
in  the  proceedings  became  promoters  in 
turn. 

Although  the  name  " promoter* f  has 
long  been  familiarly  used  and  applied 
in  England,  and  is  found  in  the  stat- 
utes of  that  country,  relating  to  joint 
stock  companies,  and  has  been  adopted 
by  the  English  courts  in  several  cases,8 
it  is  "a  term  not  of  law,  but  of  busi- 
ness, usefully  summing  up,  in  a  single 
word,  a  number  of  business  operations 
familiar  to  the  commercial  world,  by 
which  a  company  is  generally  brought 
into  existence. ' ,4  One  American  writer 
was  content  to  define  a  promoter  simply 
as  a  person  who  organizes  a  corpora- 
tion;5 another,  prominent  as  the  author 
of  an  excellent  textbook,  has  defined  a 

1A  pertinent  case  of  this  kind  was  Bur- 
den v.  Burden  (1899)  159  N.  Y.  287,  54 
N.  E.  17,  wherein  the  so  called  "promoters" 
merely  perpetuated  a  partnership  in  the 
guise  of  a  corporation. 

•  St.  Louis,  Ft  S.  &  W.  R.  Co.  v.  Tiernan 
(1887)  37  Kan.  606,  15  Pac.  544. 

•  Bagnall  v.  Carlton  (1877)  L.  R.  6  Ch. 
(En*)  371,  47  L.  J.  Ch.  N.  S.  51,  36  L.  T. 
N.  S.  730,  26  Week.  Rep.  71. 

*Bowen,  J.,  in  Whaley  Bridge  Calico 
Printing  Co.  v.  Green  (1880)  L.  R.  5  Q.  B. 
Div.  (Eng.)  109,  49  L.  J.  Q.  B.  N.  S.  326, 
41  L.  T.  N.  S.  674,  28  Week.  Rep.  361. 

L.R.A.1918E. 


promoter  as  "  a  person  who,  by  his  active 
endeavors,  assists  in  procuring  the  for- 
mation of  a  company  [i.  e.,  a  corpora- 
tion], and  the  subscription  of  its 
shares;"  and  has  added:  "The  word 
'promoter'  has  no  technical  legal  mean- 
ing, and  applies  to  any  person  who  takes 
an  active  part  in  inducing  the  forma- 
tion of  a  company,  whether  he  after- 
wards becomes  connected  with  the 
company  or  not."8 

For  present  purposes,  promoters  may 
be  deemed  to  be  two  or  more  persons 
who,  by  contract  (written  or  oral),  have 
combined  either  their  services  or  capi- 
tal, or  both,  to  bring  about  the  organiza- 
tion and  capitalization,  by  solicited 
subscriptions  to  the  stock,  of  a  private 
corporation,  created  for  industrial,  trade, 
or  service  purposes,  for  gain,  for  an  ex- 
pected recompense  in  shares  or  cash,  or 
both,  to  be  divided  as  agreed  upon, 
whose  rights  between  or  among  them- 
selves become  fixed  when  the  projected 
corporation  comes  into  existence,  and  is 
ready  to  issue  stock  and  begin  opera- 
tions. 

HI.  When  a  promotion  agreement  is 

lacking. 

A  mere  understanding  of  promoters 
respecting  each  other's  co-operation  in 
the  promotion  scheme,  not  formulated 
in  an  agreement  imposing  some  obliga- 
tion, is  not  a  sufficient  basis  for  a  judi- 
cial determination  of  their  differences. 
A  legal  controversy  between  promoters 
over  their  respective  rights  in  the  pro- 
motion enterprise  must  be  based  upon  a 
contract  of  some  sort,  entered  into  be- 
tween or  by  them.  A  promoter  who  has 
assumed  no  obligation  by  any  contract 
toward  a  fellow  promoter  interested  in 
the  same  project  incurs  no  liability  to 
him,  if  he  frustrates  his  hopes  and  dis- 
appoints his  expectations.7 
IV.  Construction  and  interpretation  of 
promotion  agreements. 

The  rules  for  construing  agreements 
of  promoters  do  not  differ  from  those 

B  Adelbert  Hamilton,  16  Am.  L.  Rev.  671. 
AMorawetz,   Priv.    Corp.    2d   ed.   §   545, 

p.  520. 

7  Thus,  one  who  evolved  a  plan  to  con- 
solidate certain  industries  in  a  single  cor- 
poration, and  disclosed  it  in  confidence  to 
another,  whose  co-operation  in  promoting 
the  enterprise  he  had  invited,  is  without 
any  remedy  in  chancery,  when  the  other, 
either  by  himself  or  through  different  agent* 
and  associates,  carries  out  the  plan.  Haw- 
kins v.  Ryan  (1906)  71  W.  J.  Eq.  575,  64 
Atl.  436,  affirmed  in  (1909)  75  N.  J.  E* 
623,  73  Atl.  1116. 
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that  apply  to  other  contracts.  If  such 
a  contract  is  phrased  in  language  of 
dubious  meaning,  it  most  be  construed 
and  interpreted,  like  other  contracts,  in 
the  light  of  the  circumstances  surround- 
ing the  promoters,  the  objects  they 
aimed  to  attain,  and  the  results  they 
contemplated.8  A  contract  of  promoters 
is  presumed  to  be  legal,  for,  in  passing 
on  its  validity,  the  law  will  not  assume 
an  intention  to  violate  it,  and,  if  pos- 
sible, it  will  be  so  construed  as  to  up- 
hold and  validate  it.0  If  it  is  unwritten 
and,  as  an  integral  part  of  it,  provides 
for  a  conveyance  of  real  property,  it  is 
held  to  be  void,  by  virtue  of  the  Statute 
of  Frauds.10 

A  contract  of  promoters  to  issue  cor- 
porate stock  to  a  stated  amount  will  be 
fulfilled  by  issuing  shares  of  the  par 
value  of  such  amount.11 

Authority  given  by  the  promotion  con- 
tract to  one  of  several  promoters,  to 
make  such  changes  and  so  deal  with  the 
common  property  in  furthering  the  pro- 
moted enterprise  as  he  shall  deem  wise, 
does  not  authorize  him  to  make  any 
change  or  deal,  at  the  expense  of  his 
associates,  until  they  have  consented, 
after  a  full  and  frank  disclosure  of  all 
the  material  facts.18 


And  an  undertaking  to  build  a  line  of 
railroad  from  a  named  terminus  in  a  gen- 
erally designated  direction  to  a  point  not 
definitely  located,  by  a  route  determined  for 
only  part  of  the  way,  whereby  a  promoter 
and  his  associates  engaged  to  render  all  the 
necessary  promotion  services,  and  a  capital- 
ist covenanted  to  supply  the  needed  capital, 
carried  out  so  far  as  to  construct  the  road 
for  the  predetermined  distance,  and  then 
abandoned  because  a  rival  company  had 
occupied  the  contemplated  territory,  charges 
the  capitalist  with  no  liability  to  the  pro- 
moters on  account  of  refusing  to  enter  upon 
an  enterprise  to  locate  and  build  an  exten- 
sion through  other  unselected  territory, 
upon  the  chance  of  retrieving  losses  and 
saving  the  investment.  Porter  v.  Blair 
(1897)  83  Fed.  104. 

There  can  be  no  enforcement  of  a  pro- 
moter's contract  to  form  a  corporation  by 
consolidation  of  certain  designated  corporate 
and  personal  properties  and  interests,  where, 
by  express  terms,  it  was  not  to  be  binding 
upon  any  signer  until  all  the  contemplated 
parties  had  executed  it,  and  before  that  hap- 
pened the  defendants  withdrew,  and  gave 
efficient  and  comprehensive  notice  to  all 
of  such  withdrawal.  Consolidated  Water 
Power  Co.  v.  Nash  (1901)  109  Wis.  490, 
S5  N.  W.  485. 

•  Mosier  v.  Parry  (1899)  60  Ohio  St.  388, 
54  N.  E.  364. 

•  Electric  Fireprooting  Co.  v.  Smith 
(1906)  113  App.  Div.615,  99  N.  Y.  Supp.  37. 
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An  agreement  of  promoters  concerned 
in  incorporating  a  street  railway  com- 
pany, to  deliver  a  quarter  of  the  cor- 
porate stock  and  bonds,  over  and  above 
the  construction  cost,  for  an  assignment 
of  a  franchise,  entitles  the  assignor  of 
such  franchise,  after  the  road  has  been 
completed  and  equipped,  to  the  equitable 
ownership  of  one  fourth  of  the  line  and 
franchise,  subject  to  a  lien  for  money 
advanced  for  construction  and  equip- 
ment.13 

A  contract  of  promoters  to  organise 
a  railroad  corporation,  and  construct, 
equip,  and  operate  a  railroad,  whereby 
one  of  them,  in  consideration  of  $100,000 
of  the  capital  stock,  engaged  to  furnish 
whatever  money  might  be  needed,  in  ex- 
cess of  a  loan  to  be  negotiated,  to  per- 
fect the  incorporation,  pay  for  lands 
conveyed  to  the  company  by  the  other 
promoters,  and  meet  the  expenses  of 
promotion,  and  another  of  them  agreed 
to  convey  lands  to  the  corporation  in 
exchange  for  some  of  its  capital  stock, 
is  a  contract  creative  of  an  indemnity 
fund  for  the  benefit  of  the  grantors  of 
the  land,  and  not  an  agreement  to  in- 
demnify them  against  liability.14 


In  that  case,  a  promotion  agreement  pro- 
viding for  the  purchase,  by  the  projected 
corporation,  of  certain  corporate  assets,  was 
assailed  on  the  ground  that  it  left  the  cor- 
poration no  discretion;  but  the  court  de- 
clined to  hold  that  it  was  meant  to  bind  the 
stockholders  and  directors  absolutely  to  buy, 
irrespective  of  what  they  might  think  of 
the  value  of  the  assets,  or  whether  the  pur- 
chase would  or  would  not  be  advantageous 
to  the  corporation. 

The  rule  that  promotion  contracts  should 
be  construed,  if  open  to  such  a  construction, 
so  as  to  validate  them,  was  also  recognized 
with  approval  in  Leeds  v.  Townsend  (1907) 
228  HI.  451,  13  L.R.A.(N.S.)  191,  81  N.  E. 
1069;  Gray  v.  Bloomingtoh  &  N.  R.  Co. 
(1905)   120  I1L  App.  159. 

10  So  held,  in  respect  of  a  parol  contract 
of  persons  about  to  form  a  corporation, 
which  provided  that  one  of  them  should  buy 
a  factory  site,  erect  a  factory,  and  equip  it 
with  machinery,  and  afterwards  convey  the 
plant  to  the  projected  corporation,  in  ex- 
change for  shares  of  the  capital  stock.  Mc- 
Lennan v.  Boutell  (1898)  117  Mich.  544,  76 
N.  W.  75. 

11  Peek  v.  Steinberg  (1912)  163  CaL  127, 
124  Pac.  834. 

l*  Spier  v.  Hyde  (1904)  92  App.  Div.  467, 
87  N.  Y.  Supp.  285. 

w  Mulverhill  v.  Vicksburg  R.  Power  & 
Mfg.  Co.  ( 1906)  88  Miss.  689,  40  So.  647. 

HMaxey  v.  Rideout  (1909)  173  Fed.  172. 
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V. .  Character  of  promotion  agreements. 

The  individuals  who  enter  into  a  pro- 
motion agreement  are  responsible  for  its 
performance  and  answerable  for  its 
breach.  It  is  their  personal  contract.15 
And,  like  other  contracts,  it  must  be 
mutual  to  be  judicially  enforced.16  But 
it  does  not  lack  mutuality  or  want  a 
good  consideration,  merely  by  providing 
that  one  promoter  shall  do  all  the  work 
and  defray  all  the  expenses,  and  the 
other  only  give  counsel,  advise,  and 
make  suggestions.17  It  is  not  essential 
to  the  validity  of  a  promotion  contract 
that  each  promoter  should  contribute 
capital.17 

VI,  Mutual  relations  of  promoters. 

It  often  is  difficult,  it  has  been  said, 
to  define  the  position  of  those  persons, 
commonly  called  promoters,  who  take  an 
active  part  in  organizing  a  corporation 
and  procuring  subscriptions  to  its  capi- 
tal stock.18 

The  difficulty  referred  to  arises,  in  the 
great  majority  of  the  pertinent  cases, 
with  respect  of  the  relations  of  pro- 
moters between  or  among  themselves, 
and  not  with  their  relations  to  third 
persons  with  whom  they  may  have  deal- 
ings.   In  many,  perhaps  all,  of  the  cases 


involving  transactions  of  promoters  with 
others,  they  are  expressly  or  tacitly 
deemed  to  be  partners,  but  these  cases 
are  not  cited  or  discussed  in  this  anno- 
tation, because  it  is  not  concerned  with 
any  but  the  inter  sese  relations  of  pro- 
moters. At  times,  promoters  have  been 
called  partners,  and  their  enterprise  a 
partnership.19  At  another  time,  it  has 
been  said  that  their  relation  is  analogous 
to  a  partnership.*0  Another  authority 
has  said  that  promoters  are  to  be  re- 
garded rather  as  joint  adventurers  than 
partners,  but  adds  that  the  rules  and 
principles  of  partnerships  apply  gen- 
erally to  joint  adventurers.81  Now,  joint 
adventurers  may  or  may  not,  inter  sese, 
be  partners;*8  to  use  a  convenient  locu- 
tion, "it  all  depends."  It  is  unimpor- 
tant whether  a  partnership  or  a  mere 
joint  venture  is  created  by  a  promoters' 
contract,  definitely  settling  the  interests 
of  the  respective  parties  in  the  enter- 
prise, since,  in  both  cases,  the  legal  rules 
which  apply,  and  the  principles  which 
govern  the  rights  of  the  parties,  are  the 
same.**  Whether  an  association  to  pro- 
mote a  common  enterprise  mutually  to 
benefit  the  associates  does  or  does  not 
constitute  a  true  partnership,  each  mem- 
ber of  it  is  bound  to  the  same  scrupu- 


18An  agreement  of  individuals  to  incor- 
porate, and  do  something  afterwards  with 
the  corporate  stock,  is  necessarily  their  per- 
sonal contract.  Carmody  v.  Powers  (1886) 
60  Mich.  26,  26  N.  W.  801. 

To  a  suit  in  equity  by  a  promoter  against 
an  associate,  grounded  upon  a  promotion 
contract,  wherein  the  latter  had  agreed  to 
deliver  certain  stock  in  the  promoted  cor- 
poration to  the  former,  and  had  not  deliv- 
ered it,  although  it  had  been  issued,  and 
was  held  by  the  defendant,  the  corporation 
is  not  a  necessary  party.  Williamson  v. 
Krohn  ( 1895)  13  C.  C.  A.  668,  31  U.  S.  App. 
325,  66  Fed.  655,  affirming  (1894)  62  Fed. 
869. 

A  promoters'  agreement  between  one  in 
possession,  under  a  contract  to  purchase 
land  devoted  to  quarrying,  who  owns  tools 
and  machinery  adapted  to  the  work  of 
quarrying,  and  other  persons  who  contem- 
plated furnishing  capital  to  buy  the  land 
and  work  the  quarry,  through  a  proposed 
corporation,  to  organize  the  corporation  and 
divide  its  capital  stock  in  stated  propor- 
tions, must  be  deemed  simply  a  contract  of 
the  individual  signers.  Mosier  v.  Parry 
(1899)  60  Ohio  St.  388,  54  N.  E.  364. 

An  agreement  of  promoters,  before  a  cor- 
poration is  formed,  that  certain  shares  of 
the  corporate  stock  should  be  issued,  on 
stated  terms,  to  a  particular  individual, 
after  the  corporation  should  be  organized, 
does  not  bind  the  corporation.  Morrison  v. 
Gold  Mountain  Gold  Min.   Co.    (1877)    52 
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Cal.  306,  13  Mor.  Min.  Rep.  578;  Hawkins 
v.  Mansfield  Gold  Min.  Co.  (1877)  52  Cal 
513,  13  Mor.  Min.  Rep.  681;  Peek  v.  Stein- 
berg (1912)   163  Cal.  127,  124  Pac.  834. 

w  Brown  v.  Swarthout  (1903)  134  Mica. 
585,  96  N.  W.  951. 

W  Botsford  v.  Van  Riper  ( 1910)  33  Ner. 
156,  110  Pac.  705. 

is  South  Joplin  Land  Co.  ▼.  Case  ( 1S91 ) 
104  Mo.  572,  16  S.  W.  390. 

19  Chandler  v.  Bacon  (1887)  30  Fed.  538; 
Leeds  v.  Townscnd  (1907)  228  HL  451,  13 
L.R.A.(N.S.)  191,  81  N.  E.  1069;  Getty  v. 
Devlin  (1873)  54  N.  Y.  403,  7  Mor.  Min. 
Rep.  29;  Holmes  v.  Higgins  (1822)  1  Barn. 
&  C.  74,  107  En*.  Reprint.  28,  2  Dowl.  &  R. 
196,  1  L.  J.  K.  B.  47;  New  Sombrero  Phos- 
phate Co.  v.  Erlanger  (1876)  L.  R.  5  Ch. 
Div.  (Eng.)  73,  46  L.  J.  Ch.  N.  S.  425,  36 
L.  T.  N.  S.  222,  25  Week.  Rep.  436. 

When  naught  indicates  otherwise,  the  pro- 
moters of  a  projected  corporation,  co-oper- 
ating for  a  common  purpose,  are  presumably 
partners.  Vaughn  v.  Morris  (1915)  — Tex. 
Civ.  App.  — ,  180  S.  W.  954. 

80  Mattern  v.  Canavan  (1906)  3  CaL  App. 
493,  86  Pac.  618. 

»i  Botsford  v.  Van  Riper  (1910)  33  Nev. 
156.  110  Pac.  705. 

»  Arnold  v.  Angell  (1875)  62  N.  Y.  508; 
Marston  v.  Gould  (1877)  69  N.  Y.  220; 
Boice  v.  Jones  (1905)  106  App.  Div.  547,  94 
N.  Y.  Supp.  896. 

**  Spier  v.  Hyde  (1904)  92  App.  Dir.  467., 
87  N.  Y.  Supp.  285. 
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loos  good  faith  toward  his  fellows  that 
would  bind  him,  if,  in  fact,  all  were 
partners.84 

There  have  been  several  eases  in  which 
particular  contracts  of  promoters  were 
held  not  creative  of  partnership  rela- 
tions.84 

In  one  case,  in  which  it  was  held  that 
a  promotion  agreement  did  not  create  a 
partnership  between  its  signatories,  the 
reason  assigned  for  the  decision  was 
that  it  did  not  provide  for  a  sharing  of 
losses,  and  such  a  provision  was  essen- 
tial to  a  partnership;26  but  the  absence 
of  an  agreement  to  divide  losses  did  not 
prevent  another  court  from  deciding 
that  a  promotion  agreement  created  a 
partnership,  because,  said  the  court,  * '  no 
losses  were  contemplated."87 

If  promoters  are  to  be  deemed  part- 


ners in  a  given  ease,  the  authority  of 
one  of  them  to  bind  the  other,  or  others, 
by  an  agreement  concerning  the  delivery 
of  shares  of  stock,  promised  them  in  re- 
turn for  their  services  in  organizing  the 
corporation  and  floating  its  stock,  ceases 
after  all  these  services  have  been  fully 
performed,  because,  with  such  perform- 
ance, the  partnership  relation  comes  to 
an  end.88 

The  rule  which  makes  the  promoter  of 
a  projected  corporation,  never  organized, 
liable  to  a  third  person  who  extended 
credit  to  the  inchoate  company,  at  his 
instance,  does  not  apply  in  favor  of  a 
creditor  who  is,  as  well,  a  fellow  pro- 
moter.88 

A  promoter's  relation  to  his  com- 
panions in  the  promotion  scheme  is  one 
of  trust.80  Every  promoter  of  a  corpora- 


8«Bestor  v.  Barker  (1894)  106  Ala.  240, 
17  So.  3S9. 

WA  parol  agreement  by  two  persons  to 
organize  a  corporation,  to  share  equally  in 
the  expense  of  organizing  and  operating  it, 
and  in  the  profits  gained  from  it  or  from 
sales  of  either's  holdings  in  it,  and  to  divide 
any  sums  it  should  pay  back  for  advances 
to  it,  did  not  create  a  partnership,  in  a 
sense  requiring  one  to  seek  an  accounting 
for  money  due  from  the  other,  through  a 
suit  in  equity.  Miller  v.  Baker  (1913)  161 
Iowa,  136,  140  N.  W.  407. 

Even  though  three  persons  contracting  to 
form  a  corporation,  to  which  two  of  them 
Bhall  contribute  their  firm  business  and  as- 
sets, and  the  third  a  stated  sum  of  money, 
in  exchange  for  capital  stock,  and  the  first 
two  engage  to  market  the  rest  of  the  capital 
stock  to  subscribers  obtained  by  them  within 
a  limited  time,  or,  failing  to  do  so,  to  repay 
the  third  the  money  he  contributed,  must 
be  deemed  partners  as  to  the  public,  and 
subscribers  to  stock,  they  cannot  be  so  re- 
garded as  to  themselves,  Revburn  v.  Ben- 
nett (1913)  176  Mo.  App.  451,  158  S.  W. 
474. 

Xo  partnership  arises  out  of  an  agree- 
ment by  a  patentee,  who  owns  most  of  the 
stock  of  a  corporation,  and  a  capitalist, 
who  engages  to  furnish  capital  to  enable 
such  corporation  to  manufacture  under  the 
patent,  where  the  latter  performed  on  his 
part,  and  took  title  in  his  own  name  to 
certain  leases  and  machinery,  which,  with 
the  patents,  were  afterwards  turned  over  to 
the  corporation.  Volney  v.  Nixon  (1904) 
67  N.  J.  Eq.  457,  58  Atl.  75,  affirmed  in 
(1905)   68  N.  J.  Eq.  605,  60  Atl.  189. 

An  agreement  of  several  subscribers  to 
stock  in  a  proposed  corporation,  stipulated 
to  be  binding  only  when  a  stated  total  had 
been  subscribed,  which  never  eventuated  in 
a  corporation,  does  not  create  a  partnership. 
Hudson  v.  Spauldihg  (1889)  3  Silv.  Sup. 
Ct.  434,  6  N.  Y.  Supp.  877. 

A  partnership  relation  does  not  arise  by 
an  agreement,  never  carried  to  completion, 
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to  consolidate  in  a  new  corporation  sundry 
railroad  companies,  and  divide  its  stock,  so 
as  to  enable  one  of  the  parties  to  maintain 
against  the  others  a  suit  in  equity  for  an 
accounting  of  profits,  gained  by  subsequent 
transactions  with  other  persons,  in  relation 
to  some  of  the  railroads  involved  in  the 
plan.  Schantz  v.  Oakman  (1900)  163  N.  Y. 
148,  57  N.  E.  288,  affirming  (1896)  10  App. 
Div.  151,  41  N.  Y.  Supp.  746. 

As  between  the  signers,  without  reference 
to  third  persons,  a  promoters'  agreement, 
whereby  one  is  to  put  in  tools,  machinery, 
and  a  right  to  buy  land  for  a  quarry,  and 
the  others  the  land  and  capital  to  work  the 
quarry  and  market  its  output,  and  to  take 
in  return  stock  in  a  corporation  to  be,  but 
never  in  fact,  organized  by  them,  does  not 
create  a  partnership.  Mosier  v.  Parry 
(1899)  60  Ohio  St  388,  54  N.  E.  364. 

The  promoters  of  a  project  which  never 
matures  are  not,  among  themselves,  part- 
ners in  such  wise  as  to  preclude  contri- 
bution through  bill  in  equity,  without  a 
general  administration  of  the  joint  affairs. 
Lefroy  v.  Gore  (1844)  1  Jones  &  L.  571, 
7  Ir.  Eq.  Rep.  228. 

The  persons  who  combine  as  promoters  of 
a  joint  Stock  company,  either  by  charter 
under  an  act  of  Parliament,  or  by  virtue  of 
a  previously  enacted  general  statute,  are 
not  partners,  and  those  who  have  not  per- 
sonally joined  in  incurring  expenses  are  not 
liable  for  them,  as  partners  would  be.  Ham- 
ilton v.  Smith  (1859)  5  Jur.  N.  S.  (Eng.) 
32,  28  L.  J.  Ch.  N.  S.  404,  7  Week.  Rep.  173. 

w  Miller  v.  Baker  (1913)  161  Iowa,  136, 
140  N.  W.  407. 

«  Leeds  v.  Townsend  (1907)  228  111.  451, 
13  L.R.A.(N.S.)   191,  81  N.  E.  1069. 

St  Gray  v.  Bonnell  (1912)  19  Cal.  App. 
243,  125  Pac.  355. 

ttBelding  v.  Vaughan  (1913)  108  Ark. 
69,  157  S.  W.  400. 

30Bestor  v.  Barker  (1894)  106  Ala.  240, 
17  So.  389;  A.  J.  Cranor  Co.  v.  Miller 
(1906)  147  Ala.  268,  41  So.  678;  Mattern 
v.  Canavan  (1906)  3  CaL  App.  493,  86  Pac. 
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tion  is  bound  to  act  fairly  and  openly, 
in  all  things,  toward  his  fellow  pro- 
moters.*1 Promoters  stand  in  a  fiduciary 
relation  toward  each  other,88  and  the 
principles  which  govern  persons  so  re- 
lated govern  them.88  Each  of  the  asso- 
ciates in  a  joint  enterprise,  engaged  in 
for  mutual  benefit,  is  bound  to  the  most 
scrupulous  good  faith  toward  his  fel- 
lows, and  has,  in  turn,  a  right  to  expect 
and  demand  from  them  the  utmost  good 
faith  in  everything  concerning  the  com- 
mon interests.84  A  promoter  intrusted 
by  his  fellows  with  the  direction  of  the 
enterprise,  or  the  custody  of  the  subject, 
is  required  to  observe  entire  good  faith 
throughout  ;w  he  is  their  agent  and  trus- 
tee in  the  undertaking,  bound  to  the 
utmost  good  faith  in  his  transactions, 
and  the  burden  is  on  him  to  show  that 
he  has  performed  his  duty  to  his  asso- 
ciates, and  discharged  his  trust  with 
fidelity.88  The  principle  that  all  mem- 
bers of  a  partnership  must  be  loyal  to 
each  other  in  their  joint  undertaking 
applies  to  all  persons  who  engage  in  a 
common  scheme,  and  are  intrusted  with 


618;  Paducah  Land,  Coal  &  I.  Co.  v.  Mul- 
holland  (1893)  15  Ky.  L.  Rep.  22;  South 
Joplin  Land  Co.  v.  Case  (1891)  104  Mo. 
572,  16  S.  W.  390;   Botsford  v.  Van  Riper 

(1910)  33  Nev.  156,  110  Pac.  705;  Getty  v. 
Devlin  (1873)  54  N.  Y.  403,  7  Mor.  Min. 
Rep.  29;  Heckscher  v.  Edenborn  (1911)  203 
N.  Y.  210,  96  N.  E.  441;  Koster  v.  Pain 
(1899)  41  App.  Div.  443,  58  N.  Y.  Supp. 
865;  Spier  v.  Hyde  ( 1904)  92  App.  Div.  467, 
87  N.  Y.  Supp.  285;  Densmore  Oil  Co.  v. 
Densmore  (1870)  64  Pa.  43,  3  Mor.  Min. 
Rep.  569;  Ennis  v.  New  World  L.  Ins.  Co. 
(1917)  97  Wash.  122,  165  Pac.  1091;  Del- 
monico  v.  Roudebush  (1880)  2  McCrarv,  23, 
5  Fed.  165,  3  Mor.  Min.  Rep.  195;  Krohn  v. 
Williamson  (1894)  62  Fed.  869,  affirmed  in 
(1895)  13  C.  C.  A.  668,  31  U.  S.  App.  325, 
66  Fed.  655;  Harvev  v.  Sellers  (1902)  115 
Fed.  757. 

Any  association  to  promote  a  common  en- 
terprise mutually  to  benefit  the  associates 
necessarily  includes  a  relation  of  trust  and 
confidence  reposed  in  and  accepted  by  the 
members.  Bestor  v.  Barker  ( 1894)  106  Ala. 
240,  17  So.  389. 

MA.  J.  Cranor  Co.  v.  Miller  (1906)  147 
Ala.  268,  41  So.  678. 

Each  party  to  an  adventure  involving  the 
purchase  of  property  as  a  basis  for  organ- 
izing a  corporation,  and  dividing  its  stock, 
is  bound  in  law  and  equity  to  deal  fairly 
with  his  associates.  Mattern  v.  Canavan 
(1906)   3  Cal.  App.  493,  86  Pac.  618. 

88  Botsford  v.  Van  Riper  (1910)  33  Nev. 
156,  110  Pac.  705;   Heckscher  v.  Edenborn 

(1911)  203  N.  Y.  210,  96  N.  E.  441;  Spier 
v.  Hyde  (1904)  92  App.  Div.  467,  87  N.  Y. 
Supp.  285;  Ennis  v.  New  World  L.  Ins.  Co. 
(1917)  97  Wash.  122,  165  Pac.  1091. 
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the  common  interests.87  Every  promoter 
is  required  to  disclose  to  his  fellows  in 
the  project  all  the  facts  relating  to  it, 
known  to  him,  upon  which  their  invest- 
ments are  to  be  based.88  None  of  the 
persons  engaged  in  a  common  enterprise 
for  mutual  benefit  will  be  allowed  to 
secure  any  secret  and  separate  advan- 
tage for  himself,  to  the  prejudice  of  the 
others,  and  this  applies  to  negotiations 
and  transactions  of  promoters  of  cor- 
porations.89 

VII,  Apportioning  promotion  profit* 

and  losses. 

If  promoters  have  not  expressly  agreed 
upon  a  division  of  the  profits  of  their 
enterprise,  the  law,  it  has  been  said, 
implies  an  equal  division.40 

An  agreement  by  promoters  to  form  a 
corporation,  to  which  one  should  con- 
tribute a  patented  article  and  his  own 
labor  to  produce  it,  in  return  for  three 
fifths  of  the  capital  stock,  and  the 
others,  stated  sums  of  money  to  develop, 
manufacture,  and  market  the  article,  for 
the  remaining  two  fifths  of  the  stock, 


88  Ennis  v.  New  World  L.  Ins  Co.  (Wash.) 
supra. 

84  Getty  v.  Devlin  (1873)  54  N.  Y.  403, 
7  Mor.  Min.  Rep.  29;  Krohn  v.  Williamson 
(1894)  62  Fed.  869,  affirmed  in  (1895)  13 
C.  C.  A.  668,  31  U.  S.  App.  326,  66  Fed.  655. 

8B  Botsford  v.  Van  Riper  (1910)  33  Nev. 
166,  110  Pac.  705. 

86  Spier  v.  Hyde  ( 1904)  92  App.  Div.  467, 
87  N.  Y.  Supp.  285. 

WDelmonico  v.  Roudebush  (1880)  2  Mc- 
Crarv, 23,  5  Fed.  165,  3  Mor.  Min.  Rep.  195. 

88  Heckscher  v.  Edenborn  (1911)  203 
N.  Y.  210,  96  N.  E.  441,  reversing  (1910) 
137  App.  Div.  899,  122  N.  Y.  Supp.  1131. 

89  Getty  v.  Devlin  (1873)  54  N.  Y.  403, 
7  Mor.  Min.  Rep.  29;  Koster  v.  Pain  (1S99) 
41  App.  Div.  443,  58  N.  Y.  Supp.  865. 

Each  party  to  an  adventure  involving  the 
purchase  of  property  as  a  basis  for  organ- 
izing a  corporation  and  dividing  its  shares 
of  stock  is  forbidden  to  make  a  profit  for 
himself,  at  their  expense,  by  deceit  and  mis- 
representation respecting  the  purchase  price. 
Mattern  v.  Canavan  ( 1906)  3  Cal.  App.  493. 
86  Pac.  618. 

As  soon  as  the  formation  of  a  corporation 
begins,  the  promoters  become  bound  fully  to 
disclose  to  all  their  associates  all  the  facts 
respecting  property  they  purpose  to  buy  and 
sell,  at  a  profit,  to  the  proposed  corpora- 
tion, when  completely  organized.  South 
Joplin  Land  Co.  v.  Case  (1891)  104  Mo. 
572,  16  S.  W.  390;  Paducah  Land,  Coal  & 
I.  Co.  v.  Mulholland  (1893)  15  Ky.  L.  Rep. 
22  j  Densmore  Oil  Co.  v.  Densmore  (1870) 
64  Pa.  43,  3  Mor.  Min.  Rep.  569. 

40  Botsford  v.  Van  Riper  (1910)  33  Kev. 
166,  110  Pac.  705. 
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entitles  the  latter  to  a  division  of  the 
stock  in  the  proportions  named,  when 
the  corporation  has  been  organized  as 
contemplated,  notwithstanding  the  money 
needed  and  actually  furnished  by  them 
in  furthering  the  enterprise  was  a  small 
sum,  in  the  aggregate,  compared  with  the 
par  value  of  two  fifths  of  the  corporate 
stock.41 

An  association  of  individuals,  formed 
to  market,  for  an  agreed  price,  proper- 
ties owned  in  common,  does  not,  with- 
out more,  entitle  the  members,  after  a 
sale  to  a  corporation,  promoted  and  or- 
ganized by  one  of  their  number,  has 
been  made  at  a  satisfactory  price,  pay- 
able in  shares  of  the  capital  stock,  to 
divide  with  the  promoter  additional 
stock  issued  to  him  as  compensation  for 
his  personal  services  in  promoting.48 

The  holder  of  an  option  to  buy  land, 
who  agreed  with  a  promoter  of  a  cor- 
poration expected  to  take  it  up,  to  share 
any  profit  gained  by  a  sale,  above  the 
option  price,  cannot  have  both  a  share 
of  the  profit  on  the  sale,  and  a  share  in 
the  compensation  paid  the  promoter  by 
the  purchasing  corporation,  for  buying 
the  land.48 

A  promoter  who  conveyed  land  to  the 
promoted  corporation,  and  received  on 
account,  to  pay  taxes  and  discharge  en- 
cumbrances, a  corporate  note,  which  he 
discounted  at  a  bank,  and  who  was  sued 
by  the  holder,  after  the  note  matured 
and  was  not  paid  by  the  maker,  has  no 
cause  of  action,  based  on  the  judgment 
recovered  against  him  on  such  note,  un- 
til he  has  paid  such  judgment  against  a 


fellow  promoter,  wjio  had  undertaken, 
in  the  promotion  contract,  in  considera- 
tion of  a  large  block  of  the  corporate 
stock,  to  supply,  in  excess  of  a  loan  to 
be  negotiated  by  the  corporation,  what* 
ever  money  might  be  necessary  to  com- 
plete its  organization,  meet  the  expenses 
of  promotion,  and  make  the  required 
payments  for  land  conveyed  by  his  fel- 
low promoters  to  the  corporation.44 

VIII.   Rescinding  and  avoiding  promo- 
tion agreements. 

If  it  has  been  expressly  stipulated  in 
a  promotion  contract,  that  it  shall  bind 
no  one  who  signs  it  until  every  person 
and  corporation  named  in  it,  as  a  party 
to  it,  shall  have  executed  it,  anyone  who 
entered  into  it  may  legally  withdraw 
from  it,  at  any  time  before  it  has  been 
duly  executed  by  all  the  other  parties.4* 
His  withdrawal  is  complete,  and  he 
ceases  longer  to  be  bound,  as  soon  as  he 
has  given  explicit  and  comprehensive 
notice  of  withdrawal  to  all  the  parties 
in  interest.46  And  where  one  of  the  par- 
ties to  the  contract  was  a  corporation, 
whose  officers  acted  without  authority 
in  signing  it,  a  ratification  of  their  un- 
authorized act,  and  an  adoption  of  the 
contract  and  assent  to  its  terms  by  the 
stockholders,  are  wholly  ineffective  'to 
hold  bound  a  party  who  had  previously 
withdrawn,  and  given  notice  of  with- 
drawal.45 

Like  all  other  contracts,  promotion 
agreements  may  be  rescinded  or  avoided 
for  good  causes.  The  books  contain  sev- 
eral examples.46 


41  Hunter  Smokeless  Powder  Co.  v.  Hunter 
(1905)  100  App.  Div.  191,  91  N.  Y.  Supp. 
620. 

42  Carter  v.  Tucker  (1910)  138  Ky.  34, 
127  S.  W.  498. 

4»Dunlap  v.  Twin  City  Power  Co.  (1916) 
141  C.  C.  A.  159,  226  Fed.  161. 

44Maxey  v.  Rideout  (1909)   173  Fed.  172. 

45  Consolidated  Water  Power  Co.  v.  Nash 
( 1901)   109  Wis.  490,  85  N.  W.  485. 

4*  A  promise  by  a  promoter  to  furnish 
subscriptions  to  the  capital  stock  of  the  pro- 
jected corporation,  made  to  induce  others 
to  subscribe  to  it,  and  in  consideration  of 
his  retaining  certain  shares  for  himself,  is 
an  integral  part  of  the  subscription  con- 
tract; and  it  is  avoided  if  the  promoter  de- 
faults. Audenried  v.  East  Coast  Mill.  Co. 
(1914)   68  N.  J.  Eq.  450,  59  Atl.  577. 

Under  a  contract  of  three  persons  to  form 
a  corporation,  whereby  two  of  them  under- 
took, for  a  certain  part  of  the  capital  stock, 
to  turn  over  their  firm  property  and  busi- 
ness, and  to  sell  the  rest  of  the  stock  to  out- 
side investors,  and  the  third  to  contribute 
a  stated  sum  of  money  in  exchange  for 
shares  of  stock,  to  be  repaid  him  by  the 
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others  if  the  additional  capital  from  strang- 
ers was  not  procured  within  a  limited  time, 
he  who  invested  his  money  may  maintain 
an  action  at  law  against  the  other  two,  to 
recover  it  back,  where  they  wholly  failed 
to  procure  other  subscribers  to  the  corpor- 
ate stock,  and  the  projected  corporation 
was  never  organized.  Reyburn  v.  Bennett 
(1913)   176  Mo.  App.  451,  158  S.  W.  474. 

The  failure  of  a  promoter  to  pay  in  the 
capital  he  had  covenanted  to  contribute  to 
the  projected  corporation,  as  a  considera- 
tion for  another's  contract,  completed  by  a 
grant,  to  convey  a  business,  its  assets  and 
equipment,  to  the  corporation,  when  organ- 
ized, is,  in  essence,  a  breach  of  a  condition 
subsequent,  and  entitles  the  grantor  to  re- 
scind his  conveyance,  and  recover  its  sub- 
ject; and,  in  such  a  case,  the  general  rule, 
that  the  failure  of  a  grantee  to  keep  a  prom- 
ise entering  into  or  constituting  the  con- 
sideration of  the  grant  gives  the  grantor  no 
right  to  revoke  the  grant,  does  not  apply. 
Schneider  v.  Miller  (1908)  129  App.  Div. 
197,  113  N.  Y.  Supp.  399. 

A  promoter,  deceived  by  his  copromoter 
respecting  the  price  of  property  purchased 


840    ANNOTATION— AGREEMENTS  BETWEEN  PROMOTERS  OF  CORPORATIONS. 


It  may  sometimes  happen  that  condi- 
tions have  so  changed,  or  that  the  rights 
of  others  have  intervened,  so  that  the 
court  feels  unwarranted  in  setting  aside 
or  annulling  the  contract  sought  to  be 
avoided  by  the  aggrieved  party.  When 
such  a  case  arises,  and  the  evidence  jus- 
tifies it,  another  remedy  is  afforded.47 

One  promoter  will  not  be  allowed  to 
enforce  against  a  fellow  promoter  an 
agreement  to  divide  shares  of  stock  in 
the  promoted  corporation,  where  the 
stock  issued  was  obtained  by  fraud  and 
misrepresentation,  without  considera- 
tion, so  that  the  corporation  became  en- 
titled to  have  the  certificates  of  it 
surrendered  and  canceled.48  But  the 
fact  that  one  promoter  of  an  enterprise 
to  consolidate  in  a  projected  corporation 
certain  properties  and  businesses,  in- 
cluding his  own,  concealed  from  pros- 
pective investors  his  agreement  with 
other  promoters  to  divide  among  them- 
selves the  promotion  fees,  commissions, 
and  profits,  and  led  them  to  believe  that 
their  and  his  interests  were  identical, 
has  been  held  not  to  prevent  him  from 
maintaining  suit   on  his   agreement   to 


recover  his  share  of  the  fees,  commis- 
sions, and  profits  from  the  other  pro- 
moters, although  he  might  or  could 
afterwards  be  called  to  account  by  the 
corporation.49 

As  a  matter  of  course,  before  a  pro- 
motion contract  may  be  rescinded  or 
avoided,  the  facts  warranting  setting 
aside  or  annulling  it  must  be  established 
by  the  evidence.5® 

IX.  Settlements  and  releases  of  «k* 
other  by  promoters. 

Settlements  between  and  among  pro- 
moters, like  settlements  of  other  con- 
troversies and  claims,  are,  of  course, 
binding  and  conclusive,  if  fairly  and 
voluntarily  made,  with  full  understand- 
ing and  knowledge  of  all  the  facts. 
Otherwise,  they  are  ineffectual,  because 
of  the  confidential,  fiduciary,  and  trust 
relations  of  promoters  to  each  other. 

A  release  of  his  lawful  demands,  exe- 
cuted by  a  promoter  to  his  fellows  or 
associates  in  ignorance  of  material  facts 
unascertainable  by  him,  and  in  reliance 
upon  the  statements  and  good  faith  of 
his  companions  or  copromotcrs,  is  not 
binding,  and  will  not  bar  him  from  re- 


to  form  a  corporation,' and  made  the  basis 
of  a  division  of  its  stock,  is  entitled  to  a 
rescission  of  the  contract  between  them,  and 
an  accounting  for  the  gains  and  profits  of 
the  transaction  obtained  by  the  fraud.  Mat- 
tern  v.  Canavan  (1906)  3  Cal.  App.  493,  86 
Pac.  618. 

A  promoter  who  turns  into  the  promoted 
corporation  his  own  property  in  exchange 
for  some  of  its  capital  stock,  when  he  has 
concealed  the  ownership  from  his  associates 
and  subscribers,  and  has  induced  them,  by 
fraud  and  misrepresentation,  to  enter  into 
the  promotion  agreement  and  invest  money 
and  property  in  the  enterprise,  violates  his 
duty;  and  the  others,  upon  learning  the 
facts,  may  return  or  tender  back  what  they 
may  have  received,  rescind  their  promotion 
and  subscription  contracts,  and  recover 
whatever  they  invested.  Heekscher  v.  Eden- 
born  (1911)  203  N.  Y.  210,  96  N.  E.  441, 
reversing  (1910)  137  App.  Div.  899,  122 
X.  Y.  Supp.  1131. 

47  One  who,  by  agreement  with  the  pro- 
moters of  a  street  railway  and  light  com- 
pany, was  to  have  a  quarter  of  the  stock 
and  bonds  of  the  corporation  in  excess  of 
the  cost  of  construction  and  equipment,  in 
return  for  an  assignment  of  the  franchise, 
and  who  has  been  defrauded  by  a  secret 
sale  of  the  corporate  property  and  effects 
to  a  new  corporation  privy  to  the  fraud, 
may,  in  a  suit  to  set  aside  the  sale  and  have 
a  receivership,  have  a  personal  judgment 
against  the  promoters  and  the  two  corpora- 
tions, for  the  value  of  his  interest,  under 
his  prayer  for  general  relief,  where  the  cir- 
cumstances make  it  contrary  to  the  public 
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interests,  and  inequitable  for  other  reasons, 
to  annul  the  fraudulent  sale.  Mulverhill  v. 
Vicksburg,  R.  Power  &  Mfg.  Co.  ( 1906)  88 
Miss.  689,  40  So.  647. 

4«  Travis  v.  Travis  (1910)  140  App.  Div. 
191,  124  N.  Y.  Supp.  1021. 

«Boice  v.  Jones  (1903)  86  App.  Div.  613, 
83  N.  Y.  Supp.  230,  and  on  second  appeal  in 
(1905)  106  App.  Div.  547,  94  N.  Y.  Supp. 
896. 

80  Those  persons  who,  in  consideration  of 
a  promised  block  of  stock  in  a  contemplated 
corporation,  agree,  by  a  preliminary  con- 
tract, to  acquire  a  right  of  way  and  con- 
struct a  water  conduit,  to  supply  the  public 
at  the  terminal  and  furnish  irrigation  en 
route,  to  be  operated  through  a  corporation 
to  be  formed,  if,  after  investigation,  they 
should  find  the  scheme  practicable  and  likely 
to  be  profitable,  and  who,  after  spending  a 
month  or  more  investigating,  and  enjoying 
the  fullest  opportunities  to  learn  all  the 
material  facts,  and  getting  all  the  knowl- 
edge of  the  enterprise  which  the  other  con- 
tracting parties  possessed,  made  a  further 
and  final  contract  to  organize  the  proposed 
corporation,  and  construct  a  water  service 
pipe  line  for  it  to  own  and  operate,  and 
then  refused  to  go  on,  and  abandoned  the 
enterprise,  on  the  plea  that  the  cost  would 
exceed  the  estimates,  and  the  water  supply 
prove  inadequate,  cannot  successfully  de- 
fend an  action  for  damages  for  a  breach  of 
their  contract,  on  the  ground  that  they  were 
induced  to  make  it  by  false  and  fraudulent 
misrepresentations.  Curran  v.  Smith  (1906) 
81  C.  C.  A.  537,  149  Fed.  945. 
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covering  whatever  may  be  justly  due 
him  on  his  contract,  when  the  true  state 
of  affairs  comes  to  light.61  The  rule  re- 
specting duress  of  goods,  by  which  an 
owner  of  property  is  entitled  to  recover, 
from  one  who  had  got  possession  of  it, 
money  that  he  was  forced  to  pay  to  re- 
gain it,  has  been  applied  to  enable  a 
promoter,  through  a  suit  in  equity,  to 
have  set  aside  and  annulled  contracts 
and  releases  that  he  was  compelled  to 
execute  in  order  to  save  a  part  of  the 
holdings  in  the  promoted  corporation, 
which  he  had  earned  by  services  per- 
formed, and  was  entitled  to  under  the 
promotion  agreement,  where  he  was 
threatened  with  the  complete  loss  of  the 
whole  by  a  fellow  promoter,  who  had 
absolute  control  of  the  corporation,  and 
power  to  make  good  his  threats.58 

X.   Illegal  promotion  agreements. 

De  La  Motte  v.  Northwestern  Clear- 
ance Co.  ante,  830,  had  a  counterpart 
in  an  earlier  case.58  The  two  cases  were 
markedly  similar.  The  main  contro- 
versy in  each  was  between  the  corpora- 
tion and  its  promoters,  who,  by  secret 
contracts  for  personal  gains,  had  sought 
to  profit  or  had  profited  at  the  expense 
of  the  corporation.  The  object  of  each 
litigation  was  to  frustrate  the  scheme, 
or  to  recover  its  ill-gotten  fruits.  In 
each,  the  secret  contracts  were  adjudged 
illegal  and  void,  and  incidentally  in- 
capable of  enforcement  between  the  par- 
ties to  them,  because  in  contravention 
of  public  policy,  and  opposed  to  good 
morals. 

These  decisions  are  in  accord  with 
others. 

Thus,  one  who  has  an  option  to  buy 
land,  which  a  corporation  needs,  and 
agrees  with  a  promoter  to  sell  it  to  such 
corporation,  knowing  that  the  promoter 


MKrohn  v.  Williamson    (1894)    62  Fed, 

869,  affirmed  in  (1895)   13  C.  C.  A.  668,  31 

U.  S.  App.  325,  66  Fed.  655 ;  Spier  v.  Hyde 

(1904)    92  App.  Div.  467,  87  N.  Y.  Supp. 

285. 

«i  Harris  v.  Cary  (1911)  112  Va.  362,  71 
S.  E.  551,  Ann.  Cas.  1913A,  1350, 

MYale  Gas  Stove  Co.  v.  Wilcox  (1894) 
64  Conn.  101,  25  L.R.A.  90,  42  Am.  St.  Rep. 
159,  29  Atl.  303.  In  that  case,  the  agree- 
ment was  between  an  inventor,  a  patentee, 
who  contracted  to  sell  a  half  interest  in  his 
device  and  a  promoter  who  proposed  to  or- 
ganize a  corporation  to  manufacture  and 
market  the  patented  article.  The  scheme 
-was  to  have  the  corporation  pay  a  stated 
sum  in  cash,  and  an  additional  sum  in 
shares  of  its  capital  stock,  and  to  divide 
these  equally  between  the  promoter  and  the 
inventor.    The  promoter  agreed  to  subscribe 
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occupies  a  fiduciary  and  trust  relation 
to  the  corporation,  and  that  it  ie  his 
duty  to  buy  the  land  for  it  at  the  lowest 
acceptable  price,  to  conceal  the  true 
price  and  obtain  a  higher  one  from  the 
corporation,  and  to  divide  the  difference 
with  the  promoter,  participates  in  a 
fraud  which  precludes  his  recovery  of  a 
share  of  the  illegal  profit.54 

Again,  a  contract  to  sell  fraudulent 
corporate  stocks  to  innocent  investors 
has  been  held  to  be  contrary  to  public 
policy,  and  not  enforceable  in  the  courts 
between  the  parties,  especially  in  courts 
of  equity,  upon  the  principle  that  they 
exercise  their  powers  only  to  enforce  re- 
quirements of  conscience,  and  demand 
conscientiousness  in  litigants  who  seek 
their  aid.55 

And  again,  a  promoters1  contract  to 
form  a  corporation  and  issue  its  stock 
to  an  amount  known  by  everyone  con- 
nected with  the  enterprise  to  be  greatly 
in  excess  of  the  value  of  all  the  prop- 
erty to  be  conveyed  to  the  corporation 
in  exchange  for  the  stock,  and  divide 
the  shares  among  the  promoters,  is  il- 
legal, contrary  to  good  morals,  against 
public  policy,  and  void,  and,  for  that 
reason,  the  courts  will  lend  no  aid  to 
enforce  it,  even  after  the  corporation 
has  been  organized,  and  has  issued  its 
stock.56 

But  a  promoter's  agreement  to  or- 
ganize a  railroad  company,  and  turn 
over  all  its  stock  and  bonds  to  a  pro- 
jected construction  company  for  build- 
ing the  road,  and,  after  completing  the 
line,  to  divide  the  shares  and  bonds,  has 
been  held  to  be  untainted  with  any  fraud 
or  illegality,  and  not  open  to  attack  as 
contrary  to  public  policy,  despite  the 
fact  that  the  nominal  or  face  value  of 
the  stock  and  bonds  largely  exceeded  the 
actual  cost  of  construction,  because  their 

for  a  stated  quantity  of  stock,  and  the 
patentee  to  take  and  pay  for  half  of  it  at 
cost.  Both  were  to  co-operate  in  the  enter- 
prise for  mutual  benefit. 

MDunlap  v.  Twin  City  Power  Co.  (1915) 
141  C.  C.  A.  159,  226  Fed.  161. 

MPrimeau  v.  Granfteld  (1911)  114  C.  C. 
A.  549,  193  Fed.  911,  in  which  it  was  held, 
reversing  (1911)  184  Fed.  480,  that  one  who 
embarked  with  another  in  a  fraudulent  en- 
terprise to  sell  valueless  corporate  stocks  to 
the  public  could  not  maintain  a  bill  against 
the  other  for  an  accounting  for  the  fruits 
of  the  fraud,  and  the  expenditure  of  the 
money  to  promote  it,  which  the  complainant 
had  advanced. 

MVolney  v.  Nixon  (1904)  68  H.  J.  Eq. 
605,  60  Atl.  189,  affirming  (1904)  67  N.  J. 
Eq.  457,  58  Atl.  75. 
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real  value  was  undeterminable  and 
speculative.67 

No  agreement  by  which  the  official 
acts  of  a  director  of  a  corporation  are 
to  be  controlled  or  influenced  is  legal 
and  valid.58 

Thus,  where,  in  advance  of  organizing 
a  corporation,  one  who  expected  it  to 
buy  his  property,  business,  and  good 
will,  in  exchange  for  a  block  of  its  capi- 
tal stock,  made  a  contract  with  a  person 
contemplating  subscribing  for  some  of 
such  stock,  to  the  effect  that,  if  the  cor- 
poration should  buy  such  property,  busi- 
ness, and  good  will,  at  a  named  price, 
and  such  subscription  to  the  stock  should 
be  made  and  paid  for  in  cash,  the  vendor 
bound  himself  to  deliver  to  the  sub* 
scriber  a  part  of  the  stock  he  would  re- 
ceive, and  the  deal  was  carried  through, 
as  contemplated,  by  the  aid  of  the  vote 
of  the  subscriber  thereby  secretly  bene- 
fited, after  he  had  become  a  director  in 
the  corporation,  the  said  contract  was 
adjudged  illegal,  immoral,  and  void.50 

Equally  void  and  not  judicially  en- 
forceable, because  opposed  to  public 
policy,  was  adjudged  a  promoter's  con- 
tract with  his  associates  that  he  should 
be  employed  by  the  projected  corpora- 
tion, after  it  was  organized,  as  a  general 
and  exclusive  solicitor  of  patronage  for 
a  stated  term  of  years,  at  a  liberal  sal- 
ary and  a  considerable  proportion  of  the 
gross  receipts,  possibly  continuing  after 
the  contemplated  services  should  cease, 
where,  under  such  contract,  the  directors 
of  the  corporation  would  have  no  option 
to  change  its  terms  or  end  it,  should  the 
corporate  interest  so  require,  or  should 
they  deem  the  services  of  little  or  no 
value.60 

These  two  decisions  were  applications 
of  the  general  rule  that  a  contract  to 
form  a  corporation  is  illegal  and  void, 
where  it  contemplates,  as  a  necessary 
concomitant  of  the  project,  that  the  di- 
rectors of  the  proposed  corporation  shall 
be  powerless  to  exercise  their  judgment 
and  discretion,  respecting  matters  within 
the  purview  of  their  duty.61 

Like  other  contracts,  however,  a  pro- 
moter's contract  is  presumed  to  be 
legal.61     The  law  does  not  assume  an 


intent  to  violate  it,  when  it  passes  on  the 
validity  of  a  promotion  contract.61  If 
the  contrary  does  not  appear,  promoters 
who  undertake  to  form  a  corporation 
will  be  credited  with  the  purpose  to 
meet  every  requirement  of  the  law  in 
organizing  it,  and  therefore  a  promotion 
agreement  to  form  a  corporation  to  buy 
certain  properties  and  rights  with  its 
entire  capital  stock  will  not  be  deemed 
to  bind  the  stockholders  and  directors  of 
the  corporation,  regardless  of  their  judg- 
ment of  values,  to  acquire  such  proper- 
ties and  rights,  and  issue  stock  in  pay- 
ment, but  simply  that  the  plan  shall  be 
carried  out,  only  in  case  directors  and 
stockholders  approve  it,  and  consider  it 
to  be  for  the  benefit  and  advantage  of 
the  corporation.61 

A  contract  by  promoters  to  retain  the 
management  and  control  of  the  projected 
corporation  for  a  fixed  period  of  time 
has  been  held  to  be  valid  and  enforce- 
able in  equity,  as  long  as  each  of  them 
keeps  his  original  interest  in  the  cor- 
poration, and  the  rights  of  third  persons 
do  not  intervene.6* 

No  rule  of  law  is  infringed  when  own- 
ers of  property,  or  of  rights  to  acquire 
it,  associate  to  form  a  corporation,  and 
to  induce  others  to  subscribe  for  stock 
in  it,  in  order  to  sell  the  property  or 
rights  to  the  corporation  at  a  profit, 
since  the  law  favors  the  free  transition 
of  property,  both  real  and  personal.61 

As  it  is  legitimate  for  two  or  more 
persons,  for  their  mutual  advantage, 
jointly  to  apply  for  a  public  service 
franchise  to  be  used  by  a  projected  cor- 
poration, so  rival  applicants,  who  have 
separately  applied  for  such  a  franchise, 
may  rightfully  pool  their  interests  and 
unite  their  efforts,  for  mutual  benefit, 
to  obtain  that  franchise,  provided  they 
fully  and  frankly  disclose  their  partner- 
ship to  the  grantors,  before  any  grant 
is  made.  Their  pooling  agreement  is  not, 
per  se,  contrary  to  public  policy,  unless 
their  union  of  interests  is  concealed,  and 
the  grantors  of  the  franchise  are  led  to 
believe  that  they  have  continued  to  be 
competitors  and  antagonists.64 

Unless  a  promotion  contract,  on  its 
face,  is  plainly  illegal  as  between  the 


»7  Leeds  v.  Townsend  (1907)  228  111.  451, 
13  L.R.A.ftt.S.)   191,  81  N.  E.  1069. 

B8Kountze  v.  Flannagan  (1892)  46  N.  Y. 
S.  R.  471,  19  N.  Y.  Supp.  33. 

MKoster  v.  Pain  (1899)  41  App.  Div. 
443,  58  N.  Y.  Supp.  865. 

60  Flaherty  v.  Gary  (1901)  62  App.  Div. 
116,  70  N.  Y.  Supp.  951,  affirmed  without 
opinion  in  (1903)  174  N.  Y.  550,  67  N.  E. 
10S2. 
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«l  Electric  Fireproofing  Co.  v.  Smith 
( 1906)  113  App.  Div.  615,  99  N.  Y.  Supp.  37. 

«*Gray  v.  Bloomington  &  N.  R.  Go. 
(1905)    120  HI.  App.  159. 

68  South  Joplin  Land  Co.  v.  Case  (1891) 
104  Mo.  572,  16  S.  W.  890. 

MHyer  v.  Richmond  Traction  Co.  (1897) 
168  U.  S.  471,  42  L.  ed.  647,  18  Sup.  Ct.  Rep. 
114.  In  that  case  the  complainant  was  re- 
fused equitable  relief,  and  relegated  to  an 
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though    the    contemplated    corporation 
never  was  legally  formed.68 

2.   To  compel  contribution. 

In  general,  a  promoter  may  maintain 
an  action  at  law  against  a  fellow  pro- 
moter, to  recover  contribution  to  the 
legitimate  expenses  of  promoting.88  The 
right  of  one  joint  adventurer  to  sue 
another  at  law,  for  contribution  for  ad- 
vances made  in  the  common  enterprise, 
is  said  to  be  well  settled.7*  The  English 
cases  agree  that  promoters  are  "able,  in 
actions  at  law,  to  contribute  toward  the 
legitimate  expenses  of  their  fellows,  in 
furthering  the  promotion.71  The  liabili- 
ties of  provisional  committeemen  who 
promote  an  English  railway  are  not 
those  incident  to  a  partnership  and,  at 
common  law,  each  of  them  is  liable  to 
contribute.78  The  right  of  contribution 
among  promoters  does  not  rest  upon  con- 
tract ?*  on  general  principles  of  justice, 
contribution  among  promoters  may  be 
enforced,  independent  of  any  contract.7 

Only  those  persons  who  are  active  par- 
ticipants in  the  promotion  are  liable  to 
contribution,78  and,  to  render  one  of 
them  liable  to  contribute  to  a  debt  paid 
by  a  fellow  promoter,  he  must  have  been 
liable  to  the  creditor  before  the  debt 
was  paid.78  The  liability  of  a  promoter 
to  contribution  to  a  debt  paid  by  a  fel- 
low promoter  is  not  measured  by  the 
number  of  shares  he  took,  or  subscribed 
for,  in  the  projected  corporation;78  the 


parties  to  it,  one  seeking  damages,  in  an 
action  at  law  against  the  other,  for  its 
breach,  appears  entitled  to  try  out  the 
question  of  its  validity  on  the  evidence.68 

XI.   Remedies  of  promoters  on  promo- 
tion agreements, 
a.  At  law. 
1.  In  general. 

It  has  been  declared  to  be  well  settled 
that  one  joint  adventurer  may  sue  the 
other  at  law,  to  recover  a  share  of  the 
profits,  compel  a  division  of  the  losses, 
for  a  contribution  to  advances  made  in 
excess  of  his  share,  or  to  recover  dam- 
ages for  a  breach  of  the  contract  be- 
tween them.66 

Thus,  after  an  agreement  of  two  per- 
sons to  organize  and  operate  a  corpora- 
tion, pay  equally  the  expenses  of 
launching  the  enterprise,  and  divide 
equally  the  profits  has  been  carried  into 
effect,  and  one  of  them  has  become  liable 
to  the  other  on  account  of  receipts,  that 
other  may  maintain  an  action  at  law  to 
recover  what  may  be  due,  and  is  not  re- 
quired to  resort  to  equity  to  obtain  an 
accounting.67 

Again,  one  promoter,  who  has  per- 
formed the  promotion  agreement  by  con- 
veying to  the  other  property  to  be  used 
by  the  projected  corporation,  has  a  right 
to  maintain  an  action  at  law,  to  recover 
from  the  grantee  the  purchase  price  he 
agreed  to  pay  for  the  property,  when  the 
corporation    should    be    organized,    al- 


action   at  law  to  recover  damages  for  the 
breach  of  the  pooling  contract.    Harlan,  J., 
concurred  in  the  result,  but  held  the  con- 
tract void  for  contrariety  to  public  policy. 
6»  An  action  by  a  promoter,  who  had  un- 
dertaken to  organise  a  trading  corporation 
with  750,000  shares  of  full-paid  unassessable 
stock,  of  the  par  value  of  $100,  each  to  be 
by   him  received  and  distributed  to  a  re- 
stricted and  limited  class  of  retail  traders, 
on  the  basis  of  one  share  paid  for  and  four 
shares  given  as  bonus  to  each  subscriber, 
against  a  capitalist,  to  recover  damages  for 
the  breach  of  the  latter's  contract  to  fur- 
nish $100,000  in  ten  equal  instalments  to 
finance  the  enterprise,  to  be  repaid  out  of 
the   proceeds  of  the  sales  of  stock,  which 
were  to  aggregate  $10,000,000,  less  the  pro- 
moter's commission  of  10  per  cent,  where, 
after  the  corporation  was  formed,  it  pre- 
vented the  promoter  from  performing  his 
contract  because  the  capitalist  refused  to 
supply  the  funds,  may  not  rightly  be  dis- 
missed at  the  trial  on  the  pleadings,  upon 
the  ground  that  the  issue  and  distribution 
of  the  corporate  stock  in  the  manner  con- 
templated would  have  violated  a  statute  of 
the  state  of  incorporation,  forbidding  cor- 
porations,   unless    specially   authorized,   to 
issue  shares  for  less  than  actual  cash,  at 
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par,  and  hence  that  the  broken  contract  was 
void  as  contrary  to  public  policy  Holman 
v.  Thomas  (1910)  102  C.  C.  A.  175,  178  Fed. 
675,  reversing  (1909)   171  Fed.  219. 

eaBotsford  v.  Van  Riper  (1910)  33  Nev. 
156,  110  Pac.  705. 

*l  Miller  v.  Baker  (1913)  161  Iowa,  136, 
140  N.  W.  407. 

MChilds  v.  Smith  (1871)  46  N.  Y.  34. 

«  Sproat  v.  Porter  (1812)  9  Mass.  300. 

WBotsford  v.  Van  Riper  (1910)  33  Nev. 
156,  110  Pac.  705. 

7iEdger  v.  Knapp  (1843)  5  Mann.  &.  G. 
753,  134  Eng.  Reprint,  763,  6  Scott,  N.  R. 
707,  1  Dowl.  &  L.  73;  Boulter  v.  Peplow 
(1850)  9  C.  B.  493,  137  Eng.  Reprint,  984, 
19  L.  J.  C.  P.  N.  S.  190,  14  Jur.  248;  Batard 
v.  Hawes  (1853)  2  El.  &  Bl.  287,  118  Eng. 
Reprint,  775,  3  Car.  &  K.  277,  22  L.  J. 
Q.  B.  N.  S.  443,  17  Jur.  1154,  1  Week.  Rep. 
387;  Hamilton  v.  Smith  (1859)  5  Jur.  N.  S. 
(Eng.)  32,  28  L.  J.  Ch.  N.  S.  204,  7  Week. 
Rep.  173.  m  _ 

72  Batard  v.  Douglas  (1853)  2  El.  &  Bl. 
289, 118  Eng.  Reprint,  776,  per  Wightman,  J. 

fSLefroy  v.  Gore  (1844)  1  Jones  &  L. 
571,  7  Ir.  Eq.  Rep.  228. 

74  Spottiswoode's  Case  (1855)  6  De  G. 
M.  &  G.  345,  43  Eng.  Reprint,  1267. 
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promoter  who  paid  the  entire  debt  to 
which  his  associates  were  bound  to  con- 
tribute is  entitled  to  recover  an  aliquot 
part  of  it  from  each  of  the  other  mem- 
bers of  the  committee.75 

In  order  for  a  promoter  to  recover 
contribution  from  his  associated  pro- 
moters for  his  expenses  through  a  suit 
in  equity,  an  account  of  their  expenses 
must  be  taken,  to  the  end  that  equity 
may  be  done  to  all.76 

S.   To  recover  compensation  for  promo- 
tion services. 

A  promoter  cannot  recover  compensa- 
tion for  his  personal  services  in  promot- 


ing, from  a  fellow  promoter,  if  he  had 
no  express  contract  providing  for  their 
payment.77  The  members  of  a  pro- 
visional committee  promoting  an  English 
corporation  are  not  personally  liable  for 
the  salary,  as  secretary,  of  one  of  their 
number.78 

This  rule  does  not  apply  to  services 
rendered  by  one  who,  after  they  had 
been  performed,  became  a  member  of  the 
provisional  committee*79 

If  the  promoter  who  seeks  to  recover 
compensation  for  his  services  had  a  con- 
tract that  they  were  to  be  paid  for,  he 
can,  of  course,  recover.80 


™Batard  v.  Hawes  (1853)  2  El.  &  Bl. 
£37,  118  Eng.  Reprint,  775,  3  Car.  &  K.  277, 
22  L.  J.  Q.  B.  N.  S.  443,  17  Jur.  1154,  1 
Week.  Rep.  387. 

?e  Denton  V.  Macneil  (1866)  L.  R.  2  Eq. 
(Eng.)   352. 

In  Boulter  v.  Peplow  (1850)  9  C.  B.  493, 
137  Eng.  Reprint,  984,  19  L.  J.  C.  P.  N.  S. 
190,  14  Jur.  248,  supra,  one  member  of  a 
committee  of  three  leased  premises  for  the 
use  of  a  joint  stock  company,  and  was  after- 
wards compelled  to  pay  a  judgment  recov- 
ered by  the  lessor,  for  rent  left  in  arrear  by 
the  company,  and  he  was  held  entitled  to 
recover  contribution  from '  his  fellow  com- 
mitteemen; and  the  fact  that  one  of  them 
had  ceased  to  be  a  member  of  the  committee 
before  any  rent  got  in  arrear  did  not  let 
him  out. 

It  was  held,  in  Spottiswoode's  Case 
(Eng.)  supra,  that  a  member  of  a  pro- 
visional committee  to  promote  a  railway 
company  became  liable  for  contribution  to 
debts  incurred  in  the  promotion,  before  he 
took  any  part  in  the  proceedings,  by  coming 
in  later  and  actively  participating  in  the 
promotion,  on  the  principle  of  ratification. 

And  in  Edger  v.  Knapp  (1843)  5  Mann. 
&  G.  753,  134  Eng.  Reprint,  763,  6  Scott. 
N.  R.  707,  1  Dowl.  &  L.  73,  supra,  one  of 
two  directors  of  a  joint  stock  company  was 
held  entitled  to  a  contribution  from  the 
other,  for  paying  the  bill  of  counsel  em- 
ployed to  defend  them,  in  suits  for  debts 
owing  and  damage  done  by  the  company. 

77  Holmes  v.  Higgins  (1822)  1  Barn.  &  C. 
74,  107  Eng.  Reprint,  28,  2  Dowl.  &  R.  196, 
1  L.  J.  K.  B.  47;  Van  Huramell  v.  Inter- 
national Guarantee  Co.  (1913)  23  West.  L. 
Rep.   (Can.)   248,  30  Ann.  Cas.  1163. 

7*  Wilson  v.  Curzon  ( 1847)  15  Mees.  &  W. 
532,  153  Eng.  Reprint,  960,  11  Jur.  47,  16 
L.  J.  Exch.  N.  S.  122,  5  Eng.  Ry.  &  C.  Cas. 
24. 

One  who  devises  a  scheme  to  form  a  joint 
stock  company  and,  to  carry  it  out,  organ- 
izes a  committee,  with  himself  as  secretary, 
cannot  recover  from  his  fellow  members  for 
his  services  and  disbursements.  The  rela- 
tion of  master  and  servant  does  not  exist 
between  them  and  him,  and  they  are  not 
personally  bound,  either  to  remunerate  him 
for  his  labors  or  to  reimburse  him  for  his 
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expenses,  after  the  project  lapses.    Parkin 
v.  Fry  (1826)  2  Car.  &  P.  (Eng.)  311. 

TO  Lucas  v.  Beach  ( 1840)  1  Mann.  &  G. 
417,  133  Eng.  Reprint,  396,  4  Jur.  631,  1 
Scott,  N.  R.    350. 

MThe  promoter  of  a  plan  to  reorganize 
and  complete  a  railroad,  which  he  controls, 
who  makes  a  written  contract  with  another 
promoter  for  his  assistance,  in  which  he 
agrees  to  deliver  to  the  latter  certain  of  the 
stock  and  bonds  of  the  reorganized  road,  as 
compensation  for  services  in  furthering  the 
scheme,  cannot,  after  the  services  have  been 
performed  and  the  benefit  of  them  received, 
escape  liability  for  the  promised  compensa- 
tion, simply  because,  in  carrying  through 
the  plan,  he  changed  its  details  and  made 
use  of  other  and  different  means  and  agents 
to  gain  the  end  in  view  #nd  achieve  the 
contemplated  result.  Babbitt  v.  Gibbs 
(1896)   150  N.  Y.  281,  44  N.  E.  952. 

An  agreement  between  promoters  that,  in 
consideration  of  the  promotion  services  of 
one,  rendered  and  to  be  rendered  in  the  en- 
terprise, the  other  should  transfer  and  de- 
liver to  him  one  half,  up  to  a  stated  limit, 
of  all  the  shares  of  the  capital  stock  of  the 
projected  corporation  received  upon  its  or- 
ganization, entitles  the  first  promoter  to 
recover  from  the  second  promoter,  after  the 
company  has  been  formed  and  has  issued  its 
stock,  his  agreed  share,  up  to  the  stated 
limit,  of  all  the  stock  the  defendant  has  re- 
ceived and  is  entitled  to  receive  from  the 
corporation,  where  the  limit  has  been  ex- 
ceeded. Dickerson  v.  Appleton  (1907)  123 
App.  Div.  903,  108  W.  Y.  Supp.  293,  affirmed 
without  opinion  in  (1909)  195  N.  Y.  507, 
88  N.  E.  1117. 

One  owning  a  business,  and  employing  an- 
other to  serve  him  in  developing  and  extend- 
ing it,  cannot  escape  personal  liability  for 
continuing  services  of  that  other,  under  the 
employment,  by  forming  a  corporation  to 
carry  on  such  business,  he  being  the  sole 
stockholder  in  it,  and  making  his  employee 
an  officer  and  director  thereof,  where  no 
new  contract  is  made  with  the  corporation, 
and  no  corporate  act  provides  for  payment 
for  the  services.  Bonsall  v.  Piatt  (1907) 
82  C.  C.  A.  260,  153  Fed.  126,  certiorari 
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4.  To  recover  damages  for  breaches  of 
promotion  agreements. 

_  If  a  promotion  contract,  to  organize  a 
corporation,  invest  money  in  it,  divide 
the  stock  of  it,  or  the  profits  and  losses 
of  the  enterprise,  to  finance  the  promo- 
tion, or  pay  for  services  hi  promoting, 
is  broken  by  one  of  the  promoters,  the 
other  may  maintain  an  action  against 
him,  to  recover  the  damages  suffered 
from  the  breach.81 

This  is  the  injured  promoter's  remedy, 


when  it  is  an  adequate  one,8?j— that  is,  ii 
he  has  any  remedy,88  which,  sometimes, 
may  be  doubtful.8*  j 

Granting  the  existence  of  a  definite 
and  valid  contract  between  promoters, 
and  its  breach,  the  burden  is  on  him 
who  complains  of  such  breach,  to  prove 
that  he  has  been  damnified,85  and  to 
establish  the  extent  of  his  damages.86 

In  sundry  cases,  measures  of  damages 
for  breaches  of  promotion  contracts 
have  been  prescribed,  and  decisions  have 


denied  in   (1907)   206  TJ.  S.  564*  51  L.  ed. 
1190,  27  Sup.  Ct.  Rep.  796. 

An  engineer  employed  by  one  or  more  pro- 
moters of  a  proposed  railroad,  who  has  ren- 
dered professional  services  in  surveying. the 
contemplated  line,  and  made  disbursements 
for  wages  and  expenses  of  assistants,  under 
an  agreement  to  be  paid  and  reimbursed  by 
shares  of  stock  after  the  road  has  been  in- 
corporated, is  entitled  to  recover  their  value 
and  amount  from  the  promoters,  as  part- 
ners, when  the  enterprise  fails,  and  the  in- 
corporation of  the  road  is  abandoned  before 
it  is  ever  begun.  Vaughn  v.  Morris  (1915) 
—  Tex.  Civ.  App.  — -,  180  S.  W.  954. 

One  who  did  work  under  an  express  con- 
tract, for  an  agreed  stated  sum,  for  a 
committee  formed  to  obtain  an  act  of  Par- 
liament to  incorporate  a  turnpike  road,  is 
not  precluded  from  recovering  upon  such 
contract  from  the  members  of  the  com- 
mittee, by  subscribing,  after  he  made  it, 
for  some  shares  in  the  enterprise.  Lucas 
v.  Beach  (Eng.)  supra. 

*i  The  failure  of  promoters  to  carry  out 
an  agreement  to  organize  a  corporation,  and 
invest  money  and  property  in  it,  entitles 
one  of  them,  who  has  been  damaged  thereby, 
to  maintain  an  action  at  law  to  recover  his 
damages  against  the  others,  regardless  of 
the  form  of  the  contract,  or  whether  or  not 
the  promoters  were  to  be  considered  .part- 
ners, in  respect  of  strangers  who  may  have 
had  dealings  with  them.  Mosier  v.  Parry 
(1899)  60  Ohio  St.  388,  54  N.  E.  364. 

If  a  promoter's  contract  to  form  a  cor- 
poration and  elect  certain  persons  its  offi- 
cers, at  fixed  salaries,  is  broken,  he  who  is 
injured  by  the  breach  may  recover  damages, 
in  an  action  at  law,  from  those  responsible 
for  such  breach.  Perrin  v.  Smith  (1909) 
135  App.  Div.  127,  119  N.  Y.  Supp.  990. 

Upon  the  failure  of  promoters  to  organize 
a  corporation  to  take  over  a  patent,  manu- 
facture and  market  the  patented  article,  and 
give  the  patentee  corporate  stock  and  cash 
for  his  patent,  according  to  the  terms  of  a 
promotion  contract,  such  patentee  becomes 
entitled  to  recover  damages  from  the  pro- 
moters for  the  breach  of  their  agreement. 
Kirschmann  v.  Lediard  (1872)  61  Barb. 
(N.  Y.)  573. 

The  breach  of  a  promoter's  contract  with 
a  fellow  promoter,  to  compensate  him  for 
promotion  services  with  corporate  stocks 
and  bonds,  whereby  the  contemplated  serv- 
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ices  were  not  rendered  or  were  prevented, 
gives  the  injured  promoter  an  action  at  law 
to  recover  damages.  Babbitt  v.  Gibbe 
(1896)  150  N.  Y.  281,  44  N.  E.  952. 

•»  Everett  v.  De  Fontaine  ( 1903)  78  App. 
Div.  219,  79  N.  Y.  Supp.  692. 

w  Avery  v.  Ryan  (1889)  74  Wis,  591,  43 
N.  W.  317;  Schantz  v.  Oakman  (1900)  163 
N.  Y.  148,  57  N,  E.  288,  affirming  (1896) 
10  App.  Div.  151,  41  N.  Y.  Supp.  746.     ,      < 

•4  Where  no  definite  promotion  contract 
was  made,  the  only  remedy  available,  if  he 
has  any,  to  a  promoter  who  conceived  a  plan 
lor  uniting  in  a  single  corporation  sundry 
competing  industries,  and  disclosed  it  in 
confidence  to  another  person,  who  used  the 
information  thus  gained  solely  for  his  own 
benefit  and  advantage,  is  an  action  at  law 
to  recover  damages.  Haskins  v.  Ryan 
(1906)  71  N.  J.  Eq.  575,  64  Atl.  436,  afr 
firmed  in  (1909)  75  N.  J.  Eq.  623,  73  AtL 
1118. 

An  action  to  recover  damages  for.  the 
breach  of  a  contract  to  buy  a  mine  and 
form  a  corporation  to  work  it  for  the.  mur 
tual  benefit  of  the  litigants  was  successful^ 
although  the  original  scheme  fell  through, 
and  another,  in  which  the  plaintiff  had  no 
part,  took  its  place.  In  that  case,  other 
investors  had  taken  about  half  of  the  cap- 
ital stock.  The  validity  of  the  contract 
was  not  in  controversy.  The  issues  were 
over  the  form  of  the  action,  the  technical 
sufficiency  of  the  pleadings,  the  survival  and 
application  of  the  contract  in  the  changed 
conditions,  and  the  fact  of  a  breach.  A 
verdict  for  the  plaintiff  having  been  ren- 
dered, and  a  new  trial  refused,  the  judgment 
was  affirmed  on  appeal.  Dennison  v.  Chap- 
man (1895)   105  Cal.  447,  39  Pac.  61. 

85  Eisenmayer  v.  Leonardt  (1906)  148 
Cal.  596,  84  Pac.  43. 

86  Peek  v.  Steinberg  (1912)  163  CaL  127, 
124  Pac.  834. 

In  the  first  of  these  cases,  it  was  held 
that  no  basis  existed  for  a  recovery  of  dam- 
ages, from  the  breach  of  a  contract  to  form 
a  corporation  to  manufacture  cement  from 
rock  and  clay  deposits  in  a  designated  area, 
and  to  issue  to  the  plaintiff  a  block  of  stock 
in  such  corporation,  after  it  had  been  or* 
ganized,  where  the  project  had  been  aban- 
doned without  forming  the  corporation, 
because  an  investigation  had  shown  that 
the  materials  for  making  the  cement  were 
so  deficient  in  quantity  and  inferior  in  qual- 
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been  made  that  certain  kinds  of  damages 
were  while  other  kinds  were  not  recov- 
erable.87 

Mere  difficulty  in  proving  damages 
will  not  prevent  their  recovery  by  a  pro- 
moter, entitled  to  them  by  a  breach  of 
the  promotion  contract.88 

o.   In  equity, 
1.  Far  specific  performance. 

There  is  a  general  rule,  widely  recog- 


nized in  the  United  States,  that  a  con- 
tract calling  for  the  delivery  of  shares 
of  corporate  stock  will  not  be  enforced 
in  equity,  by  a  decree  directing  its 
specific  performance,  for  the  reason  that, 
ordinarily,  an  action  at  law  to  recover 
damages  for  a  breach  of  the  contract 
will  afford  a  facile  and  adequate  rem- 
edy.89 


ity  as  to  foredoom  the  enterprise  to  failure, 
if  it  should  be  attempted. 

«Curran  v.  Smith  (1906)  81  C.  C.  A. 
537,  149  Fed.  945,  was  an  action  to  recover 
damages  for  the  breach  of  a  promotion  con- 
tract to  acquire  a  right  of  way,  construct  a 
pipe  line  to  supply  water  to  a  municipality 
and  its  inhabitants,  and  for  irrigation  en 
route,  through  a  corporation  to  be  organ- 
ized. The  scheme  was  abandoned  by  those 
who  were  to  furnish  the  necessary  capital, 
on  the  ground  that  the  cost  of  building  the 
line  and  works  waa  too  high,  and  the  supply 
of  water  was  too  scanty.  It  was  held,  in 
that  case,  that  there  could  be  no  recovery 
for  expenses  incurred  by  the  promoters  in 
furthering  the  enterprise,  before  the  promo- 
tion contract  was  entered  into,  nor  for  the 
loss  of  anticipated  profits,  because  these 
were  too  uncertain  and  speculative,  and  that 
the  measure  of  damage  was  the  amount  that 
had  been  invested  upon  the  faith  of  the 
contract,  between  the  times  when  it  was 
made  and  was  broken. 

Eisleben  v.  Brooks  (1910)  102  C.  C.  A. 
380,  179  Fed.  86,  arose  on  the  breach  of  a 
contract,  by  which  the  defendants  agreed  to 
take  and  pay  for,  in  cash,  a  certain  amount 
of  stock  in  a  coal-mining  corporation  to  be 
organized  to  mine  coal  under  mineral  lands, 
on  which  the  plaintiffs  held  options  to  buy, 
and  turn  over  to  the  projected  corporation, 
upon  its  assuming  payment  of  money  ad- 
vanced by  defendants  to  plaintiffs  to  com- 
plete the  purchases.  The  defendants  engaged 
to  supply  the  money  needed  to  make  drill- 
ings, and  to  take  up  the  options  upon  such 
of  the  lands  as  the  drillings  should  show  to 
be  underlaid  with  strata  or  veins  of  coal; 
otherwise,  to  take  all  the  lands,  at  a  stated 
price  the  acre.  The  drillings  were  not  made, 
the  options  were  not  exercised,  and  the  con- 
templated corporation  was  never  organized. 
The  court  held  that  the  plaintiffs  could  not 
recover  both  the  price  for  all  the  mineral 
rights  they  had,  and  the  sums  they  spent 
for  machinery,  drills,  and  labor,  too;  neither 
could  they  recover  the  supposed  value  of 
the  shares  of  stock  they  were  to  receive  in 
the  projected  corporation,  in  the  absence  of 
evidence  of  the  value  of  the  mineral  rights, 
upon  which  the  value  of  the  stock  necessar- 
ily depended. 

In  Kirschmann  v.  Lediard  (N.  Y.)  supra, 
the  damages  recoverable  by  the  owner  of  a 
patent,  upon  the  breach  of  a  promoter's  con- 
tract to  form  a  corporation  to  own  and 
manufacture -under  the  patent,  and  pay  him 
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for  the  right  to  do  so  a  stated  sum  in  cash, 
and  a  further  amount  in  capital  stock  in 
the  proposed  corporation,  were  held  meas- 
urable not  by  the  par  or  nominal  face  value 
of  such  stock,  but  by  its  actual  value,  to  be 
proven  by  evidence. 

In  Pitt  v.  Kellogg  (1890)  33  N.  Y.  S.  R. 
894,  11  N.  Y.  Supp.  526,  the  same  measure 
of  damage  was  adopted.  In  that  case,  the 
action  was  brought  to  recover  the  par  value 
of  the  stock  in  the  proposed  corporation, 
which  the  plaintiff  was  entitled  to  receive, 
by  virtue  of  the  promotion  contract  and  its 
performance.  The  contemplated  corpora- 
tion was  never  organized,  and,  of  course, 
never  issued  any  stock.  As  there  was  no 
evidence  of  what  the  value  of  the  corporate 
stock  would  have  been  had  the  enterprise 
been  carried  through,  or  whether  the  cor- 
poration would  have  been  successful  had  it 
been  organized,  the  court  held  that  a  ver- 
dict for  the  plaintiff,  for  the  nominal  value 
of  the  unissued  stock  promised  him,  was 
excessive,  and  could  not  be  allowed  to  stand. 

W  In  an  action  by  a  promoter,  who  had 
fully  performed  the  promotion  contract  for 
his  part,  to  recover  the  value  of  preferred 
corporate  stock  to  which  the  contract  en- 
titled him,  wherein  it  appeared  that  the 
corporation  had  been  duly  organized,  that 
it  possessed  valuable  rights  and  property, 
and  was  doing  a  prosperous  business,  but 
that  no  preferred  stock  had  ever  been  issued 
because  the  acts  of  the  defendant  had  pre- 
vented it  from  being  issued,  the  plaintiff  is 
not  precluded  from  recovering,  by  the  diffi- 
culty of  proving  and  the  uncertainty  of  the 
value  of  the  nonexistent  stock;  but  he  is 
entitled  to  have  the  value  thereof  approxi- 
mately determined,  as  a  matter  of  fact,  by 
taking  into  consideration  the  extent  and 
worth  of  the  corporate  assets  and  posses- 
sions, the  condition  and  prosperity  of  the 
corporate  business,  and  the  receipts,  ex- 
penses, and  profits  of  the  corporation. 
Crichfield  v.  Julia  (1906)  77  C.  C.  A.  297, 
147  Fed.  65,  certiorari  denied  in  (1906)  203 
U.  S.  593,  51  L.  ed.  332,  27  Sup.  Ct.  Rep. 
781. 

MRoss  v.  Union  P.  R.  Co.  (1863)  Woolw. 
26,  Fed.  Cas.  No.  12,080;  Krohn  v.  William- 
son (1S94)  62  Fed.  869,  affirmed  in  (1895) 
13  C.  C.  A.  668,  31  U.  S.  App.  325,  66  Fed. 
655;  Treat  v.  Richardson  (1879)  47  Conn. 
682;  Todd  v.  Diamond  State  Iron  Co. 
(1888)  8  Houst.  (Del.)  372,  14  Atl.  27; 
Pierce  v.  Plumb  (1874)  74  111.  326;  Barton 
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The  rule,  of  course,  fails,  when  the 
reason  for  it  fails.90 

Although  courts  of  equity  prefer  to 
leave  a  suitor,  complaining  of  the  with- 
holding of  corporate  stock  to  which  he 
is  entitled,  to  an  action  at  law  to  recover 
damages,  their  jurisdiction  to  decree 
specific  performance  of  a  contract  to 
deliver  such  stock  is  not  questioned.91 

Always,  however,  it  rests  in  the  sound 
discretion  of  a  court  of  equity  to  decree, 
in  any  given  case,  the  specific  perform- 
ance of  a  contract  to  deliver  corporate 
stock.98  No  suitor  has  an  absolute  right 
to  such  a  decree.99 

Ordinarily,  a  court  of  equity  will  en- 

v.  De  Wolf  (1883)  108  111.  195;  Cohn  v. 
Mitchell  (1885)  115  111.  124,  3  N.  E.  420; 
Rvan  v.  McLane  (1900)  91  Hd.  175,  50 
L.R.A.  501,  80  Am.  St.  Rep.  438,  46  Atl. 
340;  Jones  v.  Newhall  (1874)  115  Mass. 
244,  15  Am.  Rep.  97 ;  Northern  Trust  Co.  ▼. 
Markell  (1895)  61  Minn.  271,  63  N.  W.  735; 
Moulton  v.  Warren  Mfg.  Co.  (1900)  81 
Minn.  259,  83  N.  W.  1082;  Eckstein  v. 
Downing  (1986)  64  N.  H.  248,  10  Am.  St 
Rep.  404,  9  Atl.  626;  Kimball  v.  Morton 
(1845)  5  N.  J.  Eq.  26,  43  Am.  Dec.  621; 
Ryder  ▼.  Bush  wick  R.  Co.  (1890)  32  N.  Y. 
S.  R.  1105,  10  N.  Y.  Sapp.  748;  Rau  T. 
Seidenberg  (1907)  53  Misc.  386,  104  N.  Y. 
Supp.  798;  Strasburg  R.  Co.  v.  Echternacht 
(1852)  21  Pa.  220,  60  Am.  Dec.  49;  Foil's 
Appeal  ( 1879)  91  Pa.  434,  36  Am.  Rep.  671 ; 
Goodwin  Gas  Stove  &  Meter  Co's  Appeal 
(1887)  117  Pa.  514,  2  Am.  St.  Rep.  696,  12 
Atl.  736;  Rigg  v.  Reading  &  S.  W.  Street 
R.  Co.  (1899)  191  Pa.  298,  43  Atl.  212; 
Deitrieh  v.  Tvson  (1861)  4  Phila.  (Pa.) 
352;  Angus  v.*  Robinson  (1889)  62  Vt  60, 
19  Atl.  993;  Ewing  v.  Litchfield  (1895)  91 
Va.  575,  22  S.  E.  362;  Bumgardner  v. 
Leavitt  (1891)  35  W.  Va.  194,  12  L.R.A. 
776,  13  S.  E.  67;  Hissam  v.  Parrish  (1896) 
41  W.  Va.  686,  56  Am.  St.  Rep.  892,  24 
S.  E.  600;  Avery  v.  Ryan  (1889)  74  Wii. 
591,  43  N.  W.  317. 

WKrohn  v.  Williamson  (1894)  62  Fed. 
869,  affirmed  in  (1895)  13  C.  C.  A.  668,  31 
U.  S.  App.  325,  66  Fed.  655;  Treasurer  v. 
Commercial  Coal  Min.  Co.  (1863)  23  Cal. 
390,  13  Mor.  Min.  Rep.  360;  Frue  v.  Hough- 
ton (1882)  6  Colo.  318;  Byers  v.  Denver 
Circle  R.  Co.  (1889)  13  Colo.  556,  22  Pac 
951;  Ames  v.  Witbeck  (1899)  179  HI.  458, 
53  N.  E.  969;  Hills  v.  McMunn  (1908)  232 
111.    488,   83   N.    E.   963;    Draper  v.   Stone 

(1879)  71  Me.  175;  New  England  Trust  Co. 
v.  Abbott  (1891)  162  Mass.  148,  27  L.R.A. 
271,  38  N.  E.  432;  Baumhoff  v.  St.  Louis 
&  K.  R.  Co.  (1907)  205  Mo.  248,  120  Am. 
St.  Rep.  745,  104  S.  W.  5;  Cushman  v. 
Thayer  Mfg.  Jewelry  Co.  (1879)  76  N.  Y. 
365,  32  Am.  Rep.  315;  White  v.  Schuyler 

(1865)  31  How.  Pr.  (N.  Y.)  38;  Austin  & 
N.  C.  R.  Co.  v.  Gillaspie   (1854)   54  N.  C. 

(1   Jones,  Eq.)    261;   Deitz  v.   Stephenson 

(1908)   51  Or.  596,  95  Pac.  803;  Northern 

L.R.A.1918E. 


tertain  a  bill  to  compel  the  specific  per- 
formance of  a  clear  and  definite  promo- 
tion contract,  when  no  good  reason  ex- 
ists for  relegating  the  complainant  to  an 
action  at  law  to  recover  damages,98  pro- 
vided the  suitor  is  diligent  in  seeking 
the  equitable  relief,  and  files  his  bill 
promptly;  for  undue  and  inexcusable 
delay  is  held  to  be  fatal.94 

A  court  of  equity  inclines  to  decree 
the  specific  performance  of  a  promotion 
contract  to  deliver  corporate  stock,  when 
he  who  seeks  its  aid  has  fully  performed, 
on  his  part,  all  that  the  contract  required 
him  to  do.98 


C.  R.  Co.  v.  Walworth  (1899)  193  Pa.  207, 
44  Atl.  263;  Sank  v.  Union  S.  S.  Co.  (1864-) 
5  Phlla.  (Pa.)  499;  Manton  ▼.  Ray  (1894) 
18  R.  I.  672,  49  Am.  St.  Rep.  811,  29  Atl. 
998;  Bumgardner  v.  Leavitt  (1891)  35 
W.  Va.  194,  12  L.R.A.  776,  13  S.  E.  67. 

MBateman  v.  Straus  (1903)  86  App. 
Div.  540,  83  N.  Y.  Supp.  785. 

9*  Gilbert  v.  Bunnell  (1904)  92  App.  Div. 
284,  86  N.  Y.  Supp.  1123. 

•t  This  was  the  view  taken  by  the  Michi- 
gan supreme  court,  in  a  suit  for  the  specific 
performance  oi  a  promotion  contract  to 
organize  and  furnish  the  capital  for  a  joint 
stock  company,  where  defendants  had  failed 
to  perform  the  contract  on  their  part,  and 
had  not  been  excused  from  performing  it 
bv  any  misconduct  of  the  complainant. 
Macklem  v.  Fales  (1902)  130  Mich.  66,  89 
N.  W.  581. 

The  breach  of  a  contract  of  two  joint  ad- 
venturers, in  an  enterprise  to  exploit  mining 
properties  through  a  contemplated  corpora- 
tion, has  been  held  to  entitle  one  oi  them  to 
maintain  against  the  other  a  suit  in  equity, 
for  specific  performance  and  other  relief. 
Warner  v.  Wood  (1912)  118  C.  C.  A.  636, 
200  Fed.  542. 

»4  The  delay  for  several  years  beyond  the 
time  limited  by  a  local  statute  for  bringing 
an  action  at  law,  of  a  complainant,  without 
an  adequate  excuse  or  explanation,  to  bring 
a  suit  in  equity  to  reform  and  enforce  a  pro- 
moter's agreement  calling  for  a  transfer  of 
corporate  stock,  requires  the  dismissal  of 
his  bill  on  the  ground  of  laches.  Moore  v. 
Nickey  (1904)  66  C.  C.  A.  667,  133  Fed. 
289. 

MAn  agreement  between  a  patentee  and 
a  promoter,  to  organize  a  corporation  to 
exploit  the  patented  device  in  return  for 
one  half  of  the  capital  stock,  to  be  equally 
divided  between  the  two,  may,  after  the  cor- 
poration has  been  organized  and  the  patent 
and  patent  rights  conveyed,  as  contem- 
plated, be  decreed  to  be  specifically  per- 
formed by  the  patentee,  at  the  suit  of  the 
promoter,  although  a  new  patent  for  a 
similar  and  improved  device  had  been  ob- 
tained and  substituted,  and  a  new  corpora- 
tion, with  larger  capital  and  broader  scope, 
|  had  been  formed  for  the  contemplated  end*. 
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It  is  indispensable  to  maintaining  a 
suit  in  equity  to  compel  the  specific  per- 
formance of  a  promotion  agreement,  that 
a  definite  contract  should  have  existed, 
to  be  performed,96  and  that  such  con- 
tract should  have  been  expressed  in  clear 
and  certain  terms;97  but  a  promotion 
contract,  definite  in  all  its  essential  gen- 
eral terms  and  susceptible,  by  proof,  of 
being  made  particularly  certain  in  the 
methods  and  details  of  its  performance, 
is  sufficiently  definite  and  certain  to  be 
the  basis  of  a  suit  in  equity  for  specific 
performance,  or  other  equitable  relief,  if 
a  legal  remedy  is  unavailable  or  inade- 
quate.98 And  although,  at  the  outset,  a 
promotion  contract  calling  for  the  deliv- 
ery, in  certain  events,  of  shares  of  stock 
in  the  projected  corporation,  may  have 
been  too  indefinite  and  uncertain  for  a 
court  of  equity  to  compel  its  specific  per- 
formance,   yet,    when    the    complaining 


promoter  has  actually  done  under  it 
everything  that  he  was  expected  to  do 
on  his  part,  and  has  become  entitled,  in 
return,  to  receive  the  promised  shares 
of  stock,  he  may  have  a  decree  compel- 
ling their  delivery.99 

A  bill  in  equity  to  compel  the  specific 
performance  of  a  contract  of  promoters, 
which  provided  for  the  delivery  of  cor- 
porate stocks  and  bonds  in  compensation 
for  promotion  services,  lies  only  after 
the  services  contemplated  or  required 
have  been  performed;  if  they  were  not 
rendered,  even  though  they  were  pre- 
vented, the  right  to  a  decree  of  specific 
performance  does  not  exist.100 

A  suit  in  equity  to  compel  the  specific 
performance  of  a  promotion  contract 
cannot  be  maintained,  if  there  is  open  to 
the  complainant  an  easy  and  adequate 
remedy  at  law,  in  an  action  for  dam- 
ages.101 


Butler  v.  Murphy  (1904)  106  Ho.  App.  287, 
80  S.  W.  337. 

A  bill  in  equity  lies  to  enforce  specific  per- 
formance and  compel  the  execution  of  a 
trust  created  by  a  contract,  whereby  the 
complainant's  assignor  undertook  to  pro- 
cure and  did  procure  certain  options  to  buy 
mining  claims,  in  the  name  of  the  other 
party  and  in  co-operation  with  him,  to  or- 
ganize a  mining  corporation,  having  a 
stated  number  of  shares  and  amount  of 
capital  stock,  to  be  issued  in  exchange  for 
conveyances  of  the  options,  of  which  stock 
a  certain  part  was  to  be  covered  into  the 
corporate  treasury  to  be  sold,  and  another 
part  was  to  be  divided  between  the  con- 
tracting parties,  where  the  contract  was  so 
far  performed  that  the  corporation  was 
formed  and  the  contemplated  shares  of 
•  stock  were  issued,  but  where  the  final  divi- 
sion had  not  been  made.  Rogers  v.  Penob- 
scot Min.  Co.  (1907)  83  C.  C.  A.  380,  164 
Fed.  606. 

86  A  court  of  equity  has  no  power  to  de- 
cree specific  performance,  or  grant  other 
equitable  relief,  to  a  complainant  who  never 
made  any  definite  contract  with  the  de- 
fendant, but  merely  disclosed  to  him  con- 
fidentially a  plan  of  consolidation  of  divers 
concerns  in  a  single  corporation,  which  de- 
fendant made  use  of,  solely  for  his  own 
profit.  Haakins  v.  Rvan  (1906)  71  N.  J. 
Eq.  675,  64  Atl.  436,  affirmed  in  (1909)  75 
N.  J.  Eq.  623,  73  Atl.  1118. 

97  The  specific  performance  of  a  contract 
of  promoters  to  organize  and  take  stock  in 
a  corporation,  which  omits  definitely  to 
state  the  precise  kind  of  business  the  con- 
templated corporation  is  to  do,  or  the  legal 
powers  it  is  to  have,  cannot  be  decreed. 
Burke  v.  Mead  (1902)  159  Ind.  252,  64 
N.  E.  880. 

A  promotion  contract  to  organize  and 
operate  a  corporation,  which  does  not  fix 
the  amount  of  capital  to  be  furnished,  nor 
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a  basis  for  dividing  its  shares  of  stock,  is 
too  indefinite  and  uncertain  to  be  specific- 
ally enforced  by  a  decree  in  equity.  Brown 
v.  Swarthout  (1903)  134  Mick.  585,  96 
N.  W.  951. 

A  promoter's  contract  with  associates, 
looking  to  the  organization  of  a  corporation 
in  a  certain  line  of  business,  and  his  after- 
employment  by  it,  silent  as  to  the  place 
where  and  the  laws  under  which  it  is  to  be 
organized,  the  amount  of  the  capital  stock, 
the  number  of  directors,  the  scope  of  the 
corporate  operations,  or  the  form  and  man- 
ner of  obtaining  the  stockholders'  approval 
of  the  contract,  is  too  uncertain  and  in- 
definite for  the  court  to  enforce  in  any  way. 
Flaherty  v.  Cary  (1901)  62  App.  Div.  116, 
70  N.  Y.  Supp.  951. 

MBannen  v.  Kindling  (1910)  142  Wis. 
613,  126  N.  W.  5. 

•0  Persons  who  agreed  to  transfer  a  speci- 
fied number  of  shares  of  corporate  stock  to 
promoters,  in  consideration  of  their  con- 
tract to  use  their  best  energies  toward  se- 
curing the  sale  of  the  treasury  stock  of  the 
corporation,  and  to  do  all  in  their  power  to 
advance  the  corporate  interests,  without  a 
time  limit  for  performance  or  any  specifi- 
cation of  acts  to  be  performed,  cannot,  after 
the  promoters  have  secured  subscribers  for 
ail  stock  intended  to  be  sold  when  the 
agreement  was  made,  escape  liability  to 
them,  upon  the  ground  that  the  contract 
was  too  uncertain  and  indefinite  to  be  en- 
forced. Turley  v.  Thomas  (1909)  31  Nev. 
181,  135  Am.  St.  Rep.  667,  101  Pac  568. 

100  Babbitt  v.  Gibbs  (1896)  150  K.  Y. 
281,  44  N.  E.  952. 

101  Everett  v.  De  Fontaine  ( 1903)  78  App. 
Div.  219,  79  N.  Y.  Supp.  692;  Bateman  v. 
Straus  (1903)  86  App.  Div.  640,  83  N.  Y. 
Supp.  785;  Perrin  v.  Smith  (1909)  135 
App.  Div.  127,  119  N.  Y.  Supp.  990. 

An  aggrieved  promoter,  to  whom  there 
is  available  a  remedy  at  law  to  recover  com- 


ANNOTATION"— AGREEMENTS  BETWEEN  PROMOTERS  OF  CORPORATIONS.    849 


Bat,  if  a  suitor  has  no  such  remedy, 
the  discretion  of  a  court  of  equity  to 
decree  the  specific  performance  of  a  pro- 
motion contract,  calling  for  the  delivery 
of  stock  in  the  promoted  corporation,  is 
favorably  exercised,  when  the  complain- 
ant can  show  that  he  is  entitled  to  re- 
ceive the  stock;  and,  in  sundry  cases, 
the  remedy  at  law  has  been  held  inade- 
quate, where  damages  are  difficult  or 
impossible  to  establish;  or  where  they 
will  not  afford  full  compensation;  or 
where  the  defendant  is  insolvent  or  of 
meager  or  no  financial  ability;  or  where 
the  stock  has  no  market  value,  because 
the  corporation  is  in  an  experimental 
stage,  and  its  success  is  problematical.1* 

The  remedy  at  law  to  recover  damages 
for  a  breach  of  a  promotion  contract, 
embracing  a  delivery  of  corporate  stock, 
cannot  be  pronounced  inadequate,  merely 
because  the  defendants  do  not  live  in  the 
state,  if  they  have  property  within  the 
state,  subject  to  attachment  under  the 
laws  thereof,  and  of  sufficient  value  to 
cover  the  damages.101 

And  mere  formal  allegations  in  a  bill 
in  equity  to  obtain  specific  performance 
of  a  contract  to  transfer  corporate  stock, 
that  no  market  exists  for  the  stock,  or 
of  difficulty  in  proving  its  value,  or  the 
amount  of  damages  sustained,  or  of  com- 
plainant's  ignorance  of  such  amount, 
and,  therefore,  that  there  is  no  adequate 
remedy  at  law  available,  do  not,  without 


specification  of  facts  to  show  the  truth 
of  the  allegations,  entitle  the  complain- 
ant to  a  decree  for  specific  performance, 
or  other  equitable  relief.104 

The  discretion  of  a  court  of  equity  to 
refuse  a  decree  of  specific  performance 
of  a  promotion  agreement  has  been  exer- 
cised, for  reasons  deemed  sufficient,  apart 
from  any  consideration  of  the  adequacy 
of  the  remedy  at  law,  to  the  pursuit  of 
which  the  aggrieved  suitor  was  re- 
mitted.100 

2.  For  an  accounting* 

Bills  in  equity  to  obtain  accountings 
from  promoters  of  corporations  for 
stocks  received,  profits  gained,  and  dis- 
bursements made  in  the  promoted  enter- 
prise have  frequently  been  sustained. 

Equity  has,  indeed,  been  held,  powei- 
less  to  decree  an  accounting  and  division 
of  gains  by  one  who  simply  took  advan- 
tage, for  his  own  exclusive  benefit,  of  a 
confidential  disclosure  by  the  complain- 
ant, of  a  plan  he  had  formed  to  unite, 
in  a  single  corporation,  sundry  compet- 
ing industries,  where  no  promotion  con- 
tract was  actually  made.100  And  it  has 
also  been  held,  in  the  case  of  a  contract 
to  consolidate,  in  a  new  corporation,  cer- 
tain railroads  owned  in  severalty  by  the 
contracting  parties,  and  divide  the  stock 
among  the  constituents  in  stated  pro- 
portions, that  a  bill  in  equity  for  an 
accounting  would  not  lie,  where  the  con- 


pensatory  damages  from  solvent  defendants, 
for  the  breach  of  a  contract  to  form  a  cor- 
poration and  deliver  shares  of  corporate 
stock,  cannot  maintain  a  suit  in  equity  for 
specific  performance.  Avery  v.  Ryan  ( 1889) 
74  Wis,  691,  43  N.  W.  317. 

USKrohn  v.  Williamson  (1894)  62  Fed. 
869,  affirmed  in  (1895)  13  C.  C.  A.  668,  81 
U.  S.  App.  325,  66  Fed.  655;  Gilbert  v.  Bun- 
nell (1904)  92  App.  Div.  284,  86  N.  Y. 
Supp.  1123;  Rau  v.  Seidenberg  (1907)  68 
Misc.  386,  104  N.  Y.  Supp.  798;  Turley  v. 
Thomas  (1909)  31  Nev.  181,  135  Am.  St. 
Rep.  667,  101  Pac.  568. 

An  agreement  of  promoters,  by  which  one 
of  them  was  to  receive,  as  compensation  for 
his  services,  5  per  cent  of  the  capital  stock 
of  the  projected  corporation,  which  has  been 
substantially  performed  by  the  organization 
of  the  corporation,  although  with  some  vari- 
ations from  the  original  plan,  and  the  issue 
of  half  the  capital  stock  to  the  other  pro- 
moter, may  be  enforced  by  a  decree  of  spe- 
cific performance  against  the  latter,  where, 
by  reason  of  none  of  the  corporate  stock 
being  in  the  market,  and  because  its  value 
cannot  be  ascertained,  or  the  damages  from 
the  breach  of  the  agreement  be  computed, 
a  remedy  at  law  is  inadequate.    Dennison 


v.  Keasby   (1906)   200  Ho.  408,  98  S.  W. 
546. 

WS  Avery  v.  Ryan    (1889)    74  Wis.  591, 
43  N.  W.  317. 

104  Gilbert  v.   Bunnell    (1904)    92   App. 
Div.  284,  86  N.  Y.  Supp.  1123. 

105  A  grant  by  a  common  council  of  a 
street  railway  franchise,  to  one  of  two  ap- 
plicants, originally  rival  bidders,  with  full 
knowledge  that  they  had  agreed  to  combine 
for  mutual  benefit,  so  that  a  presumption 
has  arisen  that  the  grantors  meant  to  choose 
between  the  two,  and  preferred  to  give  the 
franchise  to  one  rather  than  to  the  other 
of  them,  for  the  public  welfare,  should  and 
will  impel  a  court  of  equity  to  refuse  to 
decree  specific  performance  of  the  combina- 
tion agreement  of  the  aforetime  rivals,  and 
thus  virtually  compel  a  union  with  inter- 
ests rejected  by  the  municipal  authorities, 
and  should  and  will  relegate  the  defeated 
applicant  to  an  action  at  law  against  the 
successful  one,  to  recover  damages  for  the 
breach  of  the  consolidation  contract.  Hyer 
v.  Richmond  Traction  Co.  (1897)  168  U.  S 
471,  42  L.  ed.  547,  18  Sup.  Ct.  Rep.  114 
Brown  and  Peckham,  JJ.,  dissenting. 

lOSHaskins  v.  Ryan  (1906)  71  N.  J.  Eq 
575,  64  Atl.  436,  affirmed  in  (1909)  75  N.  J 
Eq.  623,  73  Atl.  1118. 
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templated  consolidated  corporation,  never 
came  into  existence.107 

Then,  too,  it  has  been  declared  that 
the  breach  of  a  promoters '  contract  to 
divide  corporate  stock,  and  any  profits 
gained  by  the  promotion,  did  not  give  a 
right  to  maintain  a  suit  in  equity  for 
an  accounting,  if  an  action  at  law  to 
recover  damages  would  afford  an  ade- 
quate remedy.*08 

These  cases,  however,  stand  somewhat 
apart  amid  those  in  which  promoters 
have  been  called  to  account  for  their 
acts  and  transactions  in  promoted  enter- 
prises, by  suits  in  equity. 

If  a  promotion  contract  created  a 
partnership  of  the  promoters,  as  the 
court  in  a  Pennsylvania  case  decided  it 
had  done,  then  a  suit  in  equity  for  an 
accounting  and  liquidation  would  be  the 
appropriate  remedy  in  the  event  of  a 
breach.109 

Irrespective  of  whether  or  not  joint 
adventurers   are,   in   a  technical   sense, 


partners  inter  sese,  an  investment  or  ex- 
penditure of  money  or  property  in  the 
venture,  so  that  an  accounting  becomes 
necessary  to  adjust  their  rights,  makes 
a  suit  in  equity  appropriate."0 

A  promoter  whose  associates  in  the 
promotion  enterprise  have  clothed  him 
with  power  to  deal  with  the  common 
property  and  interests  is  bound  to  ac- 
count for  them,  their  proceeds,  and  his 
transactions  relating  to  them,  in  a  suit 
in  equity.111  If,  of  two  promoters,  one 
undertakes  to  supply  and  the  other  to 
disburse  the  funds  needed  in  the  enter- 
prise, the  latter  must  account  in  equity 
for  his  expenditures,  and  is  liable  for 
his  improper  payments.118 

On  the  breach  of  a  contract  of  two 
joint  adventurers  to  exploit  mining  prop- 
erties through  a  projected  corporation,  a 
bill  in  equity  will  lie  for  an  accounting 
and  division  of  profits  in  the  agreed- 
upon  proportions.118 

There   have  been   decisions  that  one 


lOTSchantz  v.  Oakman  (1896)  10  App. 
Div.  151,  41  N.  Y.  Supp.  746,  affirmed  in 
(1900)   163  N.  Y.  148,  57  N.  E.  288. 

108  Everett  v.  De  Fontaine  (1903)  78 
App.  Div.  219,  79  N.  Y.  Supp.  692. 

109  The  breach  of  an  agreement  by  several 
persons  contemplating  forming  a  corpora- 
tion, to  buy  for  it  land  at  a  stated  price  and 
pay  the  landowner  for  it  by  discharging  and 
satisfying  certain  liens  upon  it,  and  issu- 
ing stock  for  the  balance  to  him,  has  been 
held,  in  Pennsylvania,  to  afford  the  land- 
owner no  action  at  law  for  damages,  in  the 
case  where  the  corporation  was  never  or- 
ganized, and  the  promoters  failed  to  dis- 
charge the  liens,  and  the  land  was  sold  to 
satisfy  them,  for  about  half  or  a  third  of 
the  agreed  price,  because  the  agreement  was 
considered  to  have  created  a  partnership, 
and  the  landowner  to  be  restricted  to  a  suit 
in  equity  for  an  account  and  liquidation  of 
the  firm's  assets.  Crow  v.  Green  (1886) 
111  Pa.  637,  5  Atl.  23. 

"OMarston  v.  Gould  (1877)  69  N.  Y. 
220  j  Weldon  v.  Brown  (1904)  89  App.  Div. 
587,  85  N.  Y.  Supp.  599;  Boice  v.  Jones 
(1905)  106  App.  Div.  547,  94  N.  Y.  Supp. 
896. 

Regardless  of  whether  or  not  there  arose 
a  partnership  out  of  a  written  agreement, 
whereby  one  party  to  it  engaged  to  aid  in 
financing  ana  exploiting  certain  patent 
rights  of  the  other  parties,  who,  in  turn, 
promised  him  a  third  of  the  net  profits  of 
cash,  stocks,  or  securities  received  through 
the  enterprise,  the  contract  created  a  trust 
relation,  which  entitled  the  first  party  to 
maintain  against  the  other  parties,  a  suit 
in  equity  for  an  accounting  of  profits.  Har- 
vey v.  Sellers  (1902)   115  Fed.  757. 

A  promoter  of  a  scheme  to  consolidate 
certain  corporations  in  a  new  and  larger 
one,  and  who,  to  carry  it  through,  procured 
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from  the  stockholders  of  the  constituent  cor- 
porations, options  for  transferring  their 
stock  to  him,  to  be,  in  turn-,  transferred  by 
him  to  the  consolidated  company  when 
formed,  was  held  not  to  be  a  purchaser  of 
the  stock  assigned  to  him,  but  a  mere  agent, 
or  conduit,  to  convey  it  to  the  real  buyer, 
and,  hence,  not  to  be  entitled  to  keep,  but 
bound  to  account  for,  dividends  declared 
upon  the  stock,  between  the  times  of  it* 
transfer  to  him  and  the  transfer  by  him  to 
the  new  organization,  and  while  he  was  the 
nominal  owner.  Rowe  v.  White  (1906)  112 
App.  Div.  688,  98  N.  Y.  729. 

But  a  promoter  who  organized  and  pro- 
cured the  capital  for  a  corporation,  to  buy 
and  exploit  certain  properties  which  he  and 
other  person  8  owned  as  partners,  to  be  paid 
for,  at  a  stated  price,  in  shares  of  the  cor- 
porate stock,  agreed  to  and  accepted  by 
every  partner,  has  been  held  not  to  be  ac- 
countable to  his  partners,  upon  any  theory 
that  he  was  their  agent,  or  trustee,  in  the 
transaction,  for  additional  stock  issued  by 
the  corporation  to  him,  when  the  deal  had 
been  consummated,  as  compensation  for  his 
personal  services  in  promoting  the  enter- 
prise, in  the  absence  of  an  agreement  by 
him  to  share  his  remuneration  with  his 
associates.  Carter  v.  Tucker  (1910)  138 
Ky.  34,  127  S.  W.  498. 

in  Spier  v.  Hyde  (1904)  92  App.  Div. 
467,  87  N.  Y.  Supp.  285. 

1M  Baily  v.  Burgess  ( 1891 )  48  N.  J.  Eq. 
411,  22  Atl.  733. 

1"  Warner  v.  Wood  (1912)  118  C.  C.  A. 
636,  200  Fed.  542. 

Under  an  agreement  between  a  capitalist 
and  an  expert  mining  engineer,  whereby  the 
latter  was  to  examine  and  report  upon 
mines  and  mining  properties,  and  the  former 
was  to  buy  or  furnish  money  to  buy  inter- 
ests in  such  as  should  be  deemed  promis- 
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promoter  may  be  called  to  account  for 
the  fruits  of  the  promotion,  to  a  fellow 
promoter,  in  a  smt  in  equity,  independ- 
ent of  the  latter 's  right  of  action  for 
damages.114 

XII.  Pleas   and   proofs    in    litigations 
between  promoters. 

There  is  an  understood  rule,  in  litiga- 
tions arising  out  of  mutual  contracts, 
which  requires  the  plaintiff  to  plead  per- 
formance on  his  part,  or,  if  he  did  not 
perform,  an  adequate  excuse  for  his 
failure  to  do  so;  and  that,  in  respect  of 
performance,  the  proof  must  follow  and 
agree  with  the  pleading.  This  rule  has 
been  applied  in  sundry  suits  and  actions 
between  promoters,  that  grew  out  of 
promotion  agreements.115 


An  allegation  in  a  complaint  by  a  pro- 
moter, suing  for  damages  for  the  breach 
of  the  promotion  contract,  that  the  de- 
fendant wrongfully  prevented  its  fulfil- 
ment, has  been  held  sufficient,  without 
an  averment  of  performance  on  plain- 
tiff's part.116 

And  a  complaint  which  alleged  a  con* 
tract,  by  defendant,  to  organize  a  cor- 
poration, and  deliver  to  plaintiff  certain 
shares  of  its  capital  stock,  in  payment 
for  a  mining  claim,  a  performance  of 
the  contract  on  the  plaintiff's  side,  and 
a  breach  of  the  contract  by  defendant, 
in  refusing  to  deliver  the  stock  after  he 
had  acquired  it,  has  been  held  to  set  up 
a  good  cause  of  action.117 

A  complaint  claiming  a  stated  amount 
of  damages  for  an  alleged  breach  of  a 


ing  of  profit,  a  purchase,  on  the  engineer's 
recommendation,  by  the  capitalist,  of  a 
quarter  interest  in  a  mine-owning  corpora- 
tion, entitles  the  engineer  to  an  accounting 
and  division,  on  the  basis  fixed  by  the  con- 
tract, for  the  shares  of  stock  and  profits  ac- 
quired in  the  transaction  by  the  capitalist. 
Rutan  v.  Huck  (1906)  30  Utah,  217,  83 
Pac  833. 

One  of  two  promoters,  who  had  agreed  to 
organize  a  railroad  company  and  a  con- 
struction company  to  build  the  line,  in  ex- 
change for  all  the  capital  stock  and  bonds 
of  the  railroad,  and  to  divide  between  them- 
selves such  stock  and  bonds,  may  maintain 
a  bill  in  equity  against  the  other  for  an  ac- 
counting and  a  division  of  the  stock  and 
bonds,  according  to  their  agreement,  after 
the  project  has  been  completed.  Leeds  v. 
Townaend  (1007)  228  HI.  451,  13  L.R.A. 
(N.S.)    191,  81  N.  E.  1069. 

114  The  right  of  a  joint  adventurer  to 
maintain  an  action  at  law  against  his  asso- 
ciate for  a  breach  of  their  contract,  or  to 
recover  a  share  of  the  profits  or  losses,  or  a 
contribution  for  advances  made  in  excess 
of  his  proportion,  does  not  preclude  him 
from  maintaining  a  suit  in  equity  for  an 
accounting.  Botsford  v.  Van  Riper  (1910) 
33  Nev.  156,  110  Pac.  705. 

One  whose  relation  to  another,  to  whom 
he  has  engaged  to  deliver  corporate  stock, 
is  fiduciary,  confidential,  or  that  of  a  trus- 
tee, may  be  compelled  by  a  court  of  equity 
to  deliver  it,  irrespective  of  whether  the 
recipient's  remedy  at  law  to  recover  dam- 
ages is  or  is  not  adequate.  Krohn  v.  Wil- 
liamson (1894)  62  Fed.  869,  affirmed  in 
(1895)  13  C.  C.  A.  668,  31  U.  S.  App.  325, 
66  Fed.  655. 

115  In  Peek  v.  Steinberg  (1912)  163  Cal. 
127,  124  Pac.  834,  it  was  held  that  a  pro- 
motor,  suing  for  the  breach  of  a  promotion 
contract,  could  not  recover  unless  he  pleaded 
and  proved,  either  performance  on  his  part 
or,  if  he  had  not  performed,  an  adequate 
excuse  for  not  performing.  And  that,  if  he 
had  pleaded  performance  and  had  in  fact 
not  performed,  he  could  not  be  permitted  to 
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prove  that  his  fellow  promoters  prevented 
him  from  performing. 

The  rule  was  approved  and  applied  also 
in  Locke  v.  Wilson  (1904)  135  Mich.  593, 
98  N.  W.  400,  in  which  it  was  decided  that 
the  failure  of  a  promoter  to  perform  his 
contract  to  procure  bona  fide  subscriptions, 
to  a  stated  amount,  to  the  capital  stock  of 
the  projected  corporation,  as  a  condition  to 
the  asserted  liability  of  the  defendants,  un- 
der a  contract  fixing  their  subscription  at  a 
definite  sum,  was  not  excused  by  snowing  an 
oral  promise  by  defendants  to  make  up  the 
deficit,  by  a  further  indefinite  subscription. 

In  Gray  v.  Bullen  (1917)  —  Utah,  — , 
167  Pac.  683,  it  was  held  that  a  promoter, 
entitled  by  his  agreement  with  his  fellow 
promoters  to  a  stated  number  of  shares  of 
the  capital  stock  of  the  projected  corpora* 
tion,  could  not  recover  of  them  the  sup- 
posed value  of  the  shares,  where  the  cor- 
poration had  never  been  organized,  without 
pleading  and  proving  that  the  failure  to 
organize  it  and  issue  its  stock  was  owing 
to  defendants'  acts. 

And  in  Stern  v.  McKee  (1902)  70  App. 
Div.  142,  75  N.  Y.  Supp.  157,  it  waa  held 
that,  in  an  action  by  a  promoter  against  his 
associated  promoters,  to  recover  damages 
for  a  breach  of  the  promotion  contract,  the 
plaintiff  could  not  recover,  without  either 
alleging  and  proving  performance  on  his 
part,  or  else  facts  affording  him  a  good  ex- 
cuse for  not  performing,  when  he  was  able, 
willing,  and  ready  to  perform;  and  that,  if 
he  alleged  performance,  he  could  not  be 
allowed  to  prove  excusable  nonperformance. 

"6Bannen  v.  Kindling  (1910)  142  Wis. 
613,  126  N.  W.  5. 

in  Grant  v.  Walsh  (1904)  36  Wash.  190, 
78  Pac.  786.  In  that  case,  it  was  held  to 
have  been  reversible  error  in  the  trial  court 
to  nonsuit  the  plaintiff  upon  the  theory  that 
the  action  was  one  for  the  conversion  of  the 
stock,  where  the  complaint  contained  the 
allegations  stated  in  the  text,  and  the  evi- 
dence sustained  them,  without  establishing 
the  defendant's  actual  receipt  of  the  stock. 
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-promotion  contract,  of  which  the  lan- 
guage) unexplained  by  any  circumstances 
attendant  upon  its  execution,  or  showing 
the  intention  of  the  parties,  is  so  uncer- 
tain, indefinite,  and  ambiguous  that  its 
meaning  is  undeterminable,  and  the  pur- 
poses in  making  it  are  unfathomable,  is 
had  on  demurrer.118 

In  New  York,  although  a  complaint 
framed  in  equity,  in  a  promoter's  action, 
must  be  dismissed  if  it  fails  to  set  forth 
any  equitable  cause  of  action,  and  is  de- 
murred to  for  want  of  equity,  yet  it  may 
not  be  dismissed,  if,  instead  of  demur- 
ring, the  defendant,  answers  and  joins 
issue  on  the  facts  alleged.  In  that,  case, 
a  trial  of  the  issues  must  be  had,  and 
judgment  thereon  be  rendered,  under  the 
prayer  for  general  relief,  for  whatever 
relief  the  plaintiff  may  be  entitled  to 
upon  the  proofs,  just  as  if  the  action  was 
one  at  law  demanding  such  relief.119 

In  New  Jersey,  a  bill  in  equity,  filed 
by  a  manufacturer  who  was  a  party  to 
an  agreement  of  promoters  and  other 
manufacturers,  to  consolidate  and  op- 
erate several  factories  in  and  by  a  cor- 
poration, joining  as  defendant  the  new 
corporation,  and  seeking  to  compel  an 
accounting  and  equitable  division  of 
profits  derived  through  a  subsequent 
secret  compact  of  the  promoters  and 
certain  of  the  manufacturers,  giving  the 
latter  advantages  and  profits  beyond 
those  given,  by  the  original  agreement, 
to  the  complainant  and  some  of -his  col- 
leagues, has  been  held  not  demurrable 
for  multifariousness.1®0 

XIII.   Conclusion, 

It  may  be  said,  without  reserve,  that 
a  promotion  agreement  is  as  valid  as  any 


other  contract.  If  it  proposes  no  viola- 
tion of  law,  or  project  to  defraud  the 
public  and  innocent  investors*  it  is  good; 
otherwise,  it  is  invalid.  If  it  is  clear 
and  definite,  the  courts  will  enforce  in 
specie,  if  the  remedy  at  law  is  inade- 
quate, or  will  award  damages  for  its 
breach. 

Whether  promoters,  as  respects  them- 
selves alone,  are  to  be  regarded  as  part- 
ners or  as  joint  adventurers,  or  are  not 
classified,  is  unimportant.  The  princi- 
ples applied  in  their  legal  controversies 
are  the  same,  whatever  they  are  called. 

They  are  bound,  in  dealing  with  each 
other,  to  the  utmost  good  faith  in  pro- 
moting their  common  project,  and  in 
dividing  its  fruits  and  bearing  its  bur- 
dens ;  for  theirs  is  a  fiduciary  relation  of 
trust  and  confidence. 

When  their  agreement  has  been  ex- 
pressed in  terms  sufficiently  clear  and 
definite  to  be  judicially  enforced,  and 
provides  for  the  delivery  of  shares  of 
stock  in  the  promoted  corporation,  the 
courts,  by  a  decree  in  equity,  ordinarily 
will  enforce  such  delivery,  where,  by 
reason  of  the  newness  of  the  enterprise, 
its  problematical  success,  and  the  want 
of  any  market  value  for  its  stock,  dam- 
ages recoverable  will  not  be  a  compensa- 
tion for  the  loss  of  the  shares. 

Each  promoter  is  bound  to  account  for 
his  receipts  of  money  and  property  in 
the  progress  or  on  completion  of  the 
enterprise ;  each  is  bound  to  render  serv- 
ices gratuitously,  unless  expressly  prom- 
ised remuneration;  and  each  is  entitled 
to  contribution  for  his  legitimate  dis- 
bursements, over  and  above  what  he  was 
personally  bound  to  make. 


U«Sipes  v.  Seymour  (1890)  44  Fed.  326. 
HSPerrin  v.  Smith  (1909)   135  App.  Div. 
127,  119  N.  Y.  Supp.  990. 


MO  Shutts  r.  United  Box,  Board  &  Paper 
Co.  (1904)  67  N.  J.  Eq.  226,  58  AtL 
1075.  J.  B.  G. 


MONTANA  SUPREME  COURT. 

J.  C.  ALEXANDER,  Admr.,  etc.,  of  John  P. 

Hall,  Deceased,  Respt., 

v. 

GREAT  NORTHERN  RAILWAY  COM- 
PANY, Appt. 

(51  Mont.  565,  154  Pac.  914.) 

Master  and  servant  —  Federal  Employ- 
ers' Liability  Act  —  gathering  ties. 

1.  One  employed  to  gather  ties  along  a 


branch  of  an  interstate  railroad,  and  trans- 
port them  to  a  siding  from  which  they  were 
picked  up  and  taken  to'  the  treating  plant, 
from  which  they  were  distributed  along  the 
road  as  needed,  is  not  engaged  in  interstate 
commerce  so  as  to  come  within  the  protec- 
tion of  the  Federal  Employers'  Liability  Act 
For  other  cases,  see  Master  and  Servant,  It. 
a,  1,  in  Dig.  1-52  N.  8. 

Pleading  —  Federal  Employers'  Liabil- 
ity Act  —  recovery  under  state  law. 

2.  Recovery  may  be  had  under  the  state 
law  if  the  pleadings  and  proof  are  adequate, 


Note.  —  For  track  repairing  and  work  in 
connection  therewith  as  furthering  inter- 
state commerce  within  the  Federal  Employ- 
ers' Liability  Act,  see  annotation  following 
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this  case,  post,  859,  and  references  therein 
to  annotations  on  related  questions. 

As  to  right  to  recover  under  state  law 
when  action  under  the  Federal  Employeri1 
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although  the  action  is  brought  under  the 
Federal  Employers'  Liability  Act,  and  the 
evidence  fails  to  bring  the  case  within  the 
operation  of  that  statute. 
For  other  cases,  see  Pleading,  1.  f,  in  Dig. 
1-52  N.  8. 

Master  and  servant  —  Injury  to  train- 
man —  failure  to  fence  track. 

3.  A  railroad  company  is  liable  for  in- 
jury to  a  trainman  by  the  derailing  of  a 
train  through  collision  with  cattle  wander- 
ing on  the  track,  because  of  its  failure  to 
construct  fences  to  keep  them  off,  where  due 
care  requires  the  maintenance  of  fences  be- 
cause of  the  presence  of  cattle  running  at 
large  in  the  neighborhood. 

For  other  cases,  see  Master  and  Servant,  II, 

*,  4,  d,  (2),  in  Dig.  1-52  Ar.  S. 
Same  —  assumption    of    risk  —  running 

train  backward. 

4.  The  conductor  of  a  work  train  does  not 
assume  the  risk  of  derailing  by  running  it 
backward  where  the  alternative  is  to  run 
the  engine  in.  front  but  backward,  and  the 
danger  of  the  former  method  over  the  latter 
is  largely  a  matter  of  opinion  under  all  the 
circumstances  of  the  case. 

For  other  cases,  see  Master  and  Servant,  II. 
b,  S,  bt  in  Dig.  1-52  A\  8. 

Same  —  absence  of  fence  —  knowledge. 

5.  Risk  of  derailment  of  the  train  through 
collision  with  cattle  on  the  track  is  not  as- 
sumed by  the  conductor  merely  because  he 
knows  that  the  track  is  not  fenced. 

For  other  cases,  see  Master,  and  Servant,  II. 
b,  3,  b,  in  Dig.  1-52  N.  8. 

Same  —  assumption  of  risk  —choice .  of 
ways  —  event. 

6.  The  question  of  assumption  of  risk  by 
an  employee  in  choosing  the  more  dangerous 
of  two  ways  of  performing  his  work  cannot 
be  judged  in  the  light  of  the  event. 

For  other  cases,  see  Master  and  Servant,  II, 
b,  1,  in  Dig.  1-52  N.  S. 

(January  20,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Flathead 
County  in  favor  of  plaintiff,  and  from  an 
order  denying  a  new  trial,  in  an  action 
brought,    under    the     Federal     Employers' 

, L      .      1  I'       -  -  -  -  -        —■-  - -  -----  -  -  -_-._. 

Liability  Act  fails,  see  page  79  of  the  note 
in  47  L.R.A.(N.S.)  33,  and  page  80  of  the 
note  in  L.R.A.1915C,  47,  on  the  general  sub- 
ject of  the  constitutionality,  applicability, 
and  effect  of  the  Federal  Employers'  Lia- 
bility Act.  For  a  later  case  on  the  same 
point,  see  Curtice  v.  Chicago  &  N.  W.  R. 
Co.  L.R.A.1916D,  316. 

For  obligation  of  railroad  company  to 
employees  as  to  fencing  track,  including  as- 
sumption of  risk  by  employee,  see  notes  to 
Dickson  v.  Omaha  &  St.  L.  R.  Co.  25  L.R.A. 
320,  and  Sands  v.  Linch,  L.R.A.1916E,  207. 

Generally  as  to  assumption  of  risk,  see 
L.R.A.  Indexes  under  the  title,  "Master 
and  Servant,"  subtitles,  "Duty  and  liability 
of  master  to  servant — Assumption  of  risk.'' 
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Liability  Act,  to. recover  damages  for  the 
death  of  plaintiff's  decedent,  alleged  to 
have  been  caused  by  the  negligenoe  of  de- 
fendant.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Noffsinge*  *  WalchJi  and  Vea- 
aey  Se  Veazey,  for  appellant. 

Messrs.  Logan  A  Child  and  Walsh, 
Nolan,  &  Scallon,  for  respondent: 

The  business  in  which  deceased  was  en- 
gaged at  the  time  of  his  death  was  inter- 
state commerce. 

Pedersen  v. '  Delaware,  L.  &  W.  R.  Co. 
229  U.  S.  140,  67  L.  ed.  1126,  33  Sup.  Ct. 
Rep.  648,  Ann.  Cas.  1914C,  153,  8  N.  C. 
C.  A.  779;  Thomson  v.  Columbia  A  P.  S. 
R.  Co.  206  Fed.  203,  4  N.  C.  C.  A.  025; 
Zikos  v.  Oregon  R.  &  Nav.  Co.  179  Fed. 
893;  Lamphere  v.  Oregon  R.  &  Nav.  Co.  47 
L.R.A.  (N.S.)'l,  116  C.  C.  A.  156,  196  Fed. 
336;  Johnson  v.  Southern  P.  Co.  196  U.  8*. 
1,  49  L.  ed.  363,  25  Sup.  Ct.  Rep.  158,  17 
Am.  Neg.  Rep.  412;  St.  Louis,  S.  F.  &  T. 
R.  Co.  v.  Seale,  229  U.  S.  166,  57  L.  ed. 
1129,  33  Sup.  Ct.  Rep.  651,  Ann.  Cas. 
1914C,  156;  Behrens  v.  Illinois  C.  R.  Co. 
192  Fed.  581;  Colasurdo  v.  Central  R.  Co. 
180  Fed.  832;  Horton  v.  Oregon- Washing- 
ton R.  &  Nav.  Co.  72  Wash.  503,  47  L.R.A. 
(N.S.)  8,  130  Pac.  897;  Darr  v.  Baltimore 
&  0.  R.  Co.  197  Fed.  665,  47  L.R.A.  (N.S.) 
4,  124  C.  C.  A.  565,  204  Fed.  751;  Northern 
P.  R;  Co.  v.Maerkl,  117  C.  C.  A.  237,  198 
Fed.  1;  Montgomery  v.  Southern  P.  Co.  64 
Or.  597,  L.R.A.(N.S.)  13,  131  Pac.  507; 
Eng  v.  Southern  P.  Co.  210  Fed.  92. 

Under   the   common  law,   railroads  were 
required  to  fence  their  tracks. 

Terre  Haute  &  I.  R.  Co.  v.  Williams,  172 
111.  379,  50  N.  E.  116,  69  111.  App.  394; 
Donnegan  v.  Erhardt,  119  N.  Y.  468,  7 
L.R.A.  527,  23  N.  E.  1051;  Dickson  ▼. 
Omaha  &  St.  L.  R.  Co.  124  Mo.  140,  25 
L.R.A.  320,  46  Am.  St.  Rep.  429,  27  S.  W. 
476;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Rees- 
man,  23  L.R.A.  768,  9  C.  C.  A.  20,  19  U.  S. 
App.  596,  60  Fed.  370;  Magee  v.  North 
Pacific  Coast  Co.  R.  78  Cal.  430,  12  Am. 
St.  Rep.  69,  21  Pac.  114,  13  Am.  Neg.  Cas. 
334;  Hayes  v.  Michigan  C.  R.  Co.  Ill  U.  S. 
228,  28  L.  ed.  410,  4  Sup.  Ct.  Rep.  369; 
International  &  G.  N.  R.  Co.  v.  Thompson, 
34  Tex.  Civ.  App.  67,  77  S.  W.  439;  For- 
dyce  v.  Jackson,  56  Ark.  594,  20  8'.  W.  528. 
Deceased  did  not  assume  the  risk  of 
being  injured  because  the  caboose  was  in 
front  of  the  train. 

The  customary  violation  of  a  rule  oper- 
ates as  a  waiver  of  same. 

Thomp.  Neg.  §  5404;  Duncan  v,  Atchison, 
T.  &  S.  F.  R.  Co.  86  Kan.  112,  51  L.R.A. 

(N.S.)  565,  119  Pac.  356;  Kenney  v.  Mar- 
quette  Cement  Mfg.   Co.   243   111.   396,   90 
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N.  E.  727;  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
v.  Baker,  33  C.  C.  A.  468,  63  U.  S.  App. 
553,  91  Fed.  225;  Tullis  v.  Lake  Erie  &  W. 
R.  Co.  44  C.  C.  A.  597,  105  Fed.  554;  St. 
Louis  A  S.  F.  R.  Co.  v.  Arms,  —  Tex.  Civ. 
App.  — ,  136  S.  W.  1165. 

Deceased  did  not  assume  the  riBk  of  in- 
jury merely  because  he  knew  the  track  was 
not  fenced. 

O'Brien  v.  Corra-Rock  Island  Min.  Co.  40 
Mont.  212,  105  Pac.  724;  Gila  Valley,  6. 
&  N.  R.  Co.  v.  Hall,  232  U.  S.  94,  58  L.  ed. 
521,  34  Sup.  Ct.  Rep.  229;  Tuckett  v. 
American  Steam  &  Hand  Laundry,  30  Utah, 
273,  4  L.R.A.(N.S.)  990,  116  Am.  St.  Rep. 
832,  84  Pac.  500;  Millen  v.  Pacific  Bridge 
Co.  51  Or.  538,  95  Pac.  196;  Rummel  v.  Dil- 
worth,  P.  &  Co.  131  Pac.  509,  17  Am.  St. 
Rep.  827,  19  Atl.  345,  346;  Burnside  v. 
Peterson,  43  Colo.  382,  17  L.R.A.(N.S.)  76, 
96  Pac.  256;  Titus  v.  Anaconda  Copper 
Min.  Co.  47  Mcfnt.  583,  133  Pac.  677;  Kil- 
leen  v.  Barnes-King  Development  Co.  46 
Mont.  217,  127  Pac.  89;  Terre  Haute  &  I. 
R.  Co.  v.  Williams,  172  111.  379,  64  Am.  St. 
Rep.  44,  50  N.  E.  116,  4  Am.  Neg.  Rep. 
136;  Magee  v.  North  Pacific  Coast  R.  Co. 
78  Cal.  430,  12  Am.  St.  Rep.  69,  21  Pac. 
114,  13  Am.  Neg.  Cas.  334. 

Sanner,  J.,  delivered  the  opinion  of  the 
court : 

On  October  11,  1911,  John  P.  Hall,  a  con- 
ductor in  the  service  of  the  Great  North- 
ern Railway  Company,  was  killed  near 
Batavia,  in  Flathead  county,  this  state,  as 
the  result  of  a  derailment  of  his  caboose 
consequent  upon  a  collision  of  his  train 
with  a  cow.  This  action,  brought  to  re- 
cover for  his  death,  resulted  in  a  verdict 
against  the  company,  upon  which  verdict 
judgment  was  duly  entered.  From  that 
judgment,  as  well  as  from  an  order  deny- 
ing it  a  new  trial,  the  company  has  ap- 
pealed. 

A  reversal  is  sought  upon  four  grounds, 
viz.:  (1)  The  complaint  alleges,  but  the 
proof  does  not  establish,  that  Hall  was  em- 
ployed in  interstate  commerce  at  the  time 
of  his  death;  (2)  no  actionable  negligence 
on  the  part  of  the  appellant  is  alleged  or 
proved;  (3)  the  evidence  shows  a  clear 
case  of  assumed  risk;  and  (4)  substantial 
errors  of  law  prejudicial  to  the  appellant 
occurring  at  the  trial. 

1.  The  allegations  of  the  complaint  stamp 
the  case  as  brought  under  the  provisions 
of  the  Federal  Employers'  Liability  Act; 
and,  to  maintain  it  as  such,  evidence  that, 
at  the  time  concerned,  the  company  was 
engaged  and  the  decedent  was  employed  in 
interstate  commerce,  was  indispensable. 
North  Carolina  R.  Co.  v.  Zachary,  232 
U.  S.  248,  58  L.  ed.  591,  34  Sup.  Ct.  Rep. 


305,  Ann.  Cas.  1914C,  159.  The  facts  es- 
tablished touching  this  phase  of  the  case 
are:  The  defendant  company  is  a  common 
carrier  whose  main  line  extends  from  St. 
Paul,  Minnesota,  to  Puget  Sound,  Wash- 
ington, traversing  this  and  other  states. 
It  owns  and  operates  a  branch  line  called 
the  Marion  branch,  running  from  its  main 
line  at  Columbia  Falls  through  KaliBpell, 
Batavia,  and  Kila  to  Marion,  and  from 
this  branch  a  shorter  branch  or  tributary 
connects  Kali  spell  with  Somers.  This 
Marion  branch,  with  its  tributary,  lies 
wholly  within  Montana,  but  it  is  the 
source  as  well  as  the  ultimate  destination 
of  both  interstate  and  intrastate  traffic. 
The  decedent  was  killed  while  in  charge  of 
one  of  defendant's  work  trains;  his  par- 
ticular duty  with  such  train  being  to  load 
ties  from  various  places  along  the  branch 
where  they  had  been  left  by  the  persons 
who  had  cut  the  same,  and  to  take  the  cars 
so  loaded  to  Kalispell  or  leave  them  at 
Kila  or  other  convenient  siding.  From 
such  places  of  deposit  the  ties  would  later 
be  taken  by  other  trains  to  the  defendant's 
tie-treating  plant  at  Somers,  whence,  after 
treatment  to  increase  their  durability,  they 
would  be  sent  to  various  points  upon  the 
main  line  or  branches  of  the  appellant  or 
its  affiliated  companies  within  or  without 
this  state,  as  might  be  required  for  con- 
struction, renewals,  or  repairs. 

Did  the  work  of  the  decedent  constitute 
employment  in  interstate  commerce?  The 
answer  may  be  found,  we  think,  in  the  de- 
cisions of  that  great  tribunal  whose  pro- 
nouncements are  final  in  matters  of  this 
kind,  and  particularly  in  Pedersen  v.  Dela- 
ware, L.  &  W.  R.  Co.  229  U.  S.  146,  57 
L.  ed.  1125,  33  Sup.  Ct.  Rep.  648,  Ann. 
Cas.  1914C,  153,  3  N.  C.  C.  A.  779,  cited 
by  the  respondent,  where  the  following 
criterion  is  suggested:  "Was  that  work 
being  done  independently  of  the  interstate 
commerce  in  which  the  defendant  was  en- 
gaged, or  was  it  so  closely  connected  there- 
with as  to  be  part  of  it?  Was  its  per- 
formance a  matter  of  indifference  so  far  a? 
that  commerce  was  concerned,  or  was  it  in 
the  nature  of  a  duty .  resting  upon  the 
carrier  ?" 

Interdependence  to  some  extent  pervades 
all  activity,  and  it  is  true,  for  instance, 
that  an  interstate  railroad  cannot  perform 
its  functions  without  fuel  or  without  ties: 
but  this  does  not  justify  the  inference  that 
persons  hired  by  it  to  mine  coal  or  to  cut 
ties  are  employed  in  interstate  commerce. 
Delaware,  L.  &  W.  R.  Co.  v.  Yurkonis,  23S 
U.  S.  439,  59  L.  ed.  1397,  35  Sup.  Ct.  Rep. 
002;  Bravis  v.  Chicago,  M.  &  St.  P.  R.  Co. 
133  C.   C.  A.  228,  217   Fed.  234.     In  the 
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chain  of  events  by  which  the  standing  tim- 
ber should  be  connected  with  the  appel- 
lant's roadbed  the  decedent  was  one  step 
nearer  to  the  latter  than  the  man  who  fur- 
nished the  ties;  but,  considering  that  the 
decedent  had  nothing  to  do  with  the  ties 
further  than  to  load  them  upon  cars,  leav- 
ing the  cars  so  loaded  at  convenient  sid- 
ings, to  be  removed  by  others,  that  the  ties 
so  loaded  were-  not  to  be  marketed  or  used, 
but  were  to  be  taken  to  Somcrs  and  made 
ready  for  use,  that  no  one  knew  when, 
where,  or  how  they  would  ultimately  be 
used,  and  that,  so  far  as  exigency  or  duty 
is  shown,  the  appellant's  interstate  com- 
merce might  go  on  unaffected  whether  these 
ties  were  gathered  or  not,  the  connection 
of  his  work  with  such  commerce  still  ap- 
pears to  have  been  rather  remote.  No  case 
has  been  called  to  our  attention  which  in 
its  facts  closely  resembles  the  one  at  bar; 
but  in  Illinois  C.  R.  Co.  v.  Behrens,  233 
U.  S.  473,  58  L.  ed.  1051,  34  Sup.  Ct.  Rep. 
646,  Ann.  Cas.  1914C,  163,  10  N.  C.  C.  A. 
153,  it  was  held  that  employment  in  inter- 
state commerce  was  not  shown  where  the 
fireman  of  a  switch  engine  operating  within 
the  city  of  New  Orleans  was  killed  while 
moving  cars  loaded  with  intrastate  freight, 
notwithstanding  that  his  general  duties  had 
to  do  with  cars  of  all  classes,  often  com- 
mingling those  loaded  with  interstate 
freight,  and  those  empty  or  loaded  with 
freight  of  an  intrastate  character,  or 
rapidly  passing  from  one  class  to  the 
other.  Accepting  this  as  authoritative,  we 
are  impelled  to  the  view  that  the  decedent 
was  not,  at  the  time  of  his  death,  employed 
in  interstate  commerce,  and  therefore  the 
action  was  not  sustained  under  the  Federal 
Employers'  Liability  Act. 

It  does  not  follow  from  this,  however, 
that  the  appellant  was  or  is  entitled  to  a 
reversal.  It  is  now  settled  that,  where  the 
complaint  declares  under  the  Federal  law, 
failure  to  sustain  it  under  such  law  is  not 
fatal,  but  recovery  may  stilt  be  had  under 
the  state  law,  if  the  pleadings  and  proof 
are  sufficient  under  the  state  law.  Wabash 
R.  Co.  v.  Hayes,  234  U.  S.  86,  58  L.  ed. 
3226,  34  Sup.  Ct.  Rep.  729,  6  N.  C.  C.  A. 
224;  Jones  v.  Chesapeake  &  O.  R.  Co.  149 
Ky.  566,  149  S.  W.  951.  We  recall  but  one 
respect  in  which  a  defendant  can  be  seri- 
ously prejudiced  in  such  a  situation,  and 
that  is  where,  by  reason  of  diverse  citizen- 
ship, removal  of  the  cause  to  the  Federal 
court  might  be  in  order.  In  such  a  situa- 
tion, however,  the  defendant  must  assert 
its  right,  under  penalty  of  waiver,  by  filing 
a  petition  to  remove  at  the  first  oppor- 
tunity.    Powers  v.  Chesapeake  &  0.  R.  Co. 
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169  U.  S'.  92,  42  L.  ed.  673,  18  Sup.  Ct. 
Rep.  264;  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
v.  Daughtry,  138  U.  S.  298,  34  L.  ed.  963, 
11  Sup.  Ct.  Rep.  306;  Golden  v.  Northern 
P.  R.  Co.  39  Mont.  435,  34  L.R.A.(N.S.) 
1154,  104  Pac.  549,  18  Ann.  Cas.  886; 
Dempster  v.  Oregon  Short  Line  R.  Co.  37 
Mont.  335,  96  Pac.  717.  This  the  appellant 
did  not  do;  instead,  and  with  the  knowl- 
edge of  its  right  to  have  the  cause  removed, 
it  submitted  to  the  jurisdiction  of  the  state 
court  in  which  the  trial  occurred,  by  seek- 
ing a  dismissal  for  variance  as  well  as  for 
failure  to  show  the  breach  by  it  of  any 
legal  duty  to  the  decedent  under  either 
state  or  Federal  law. 

2.  The  negligence  charged  in  the  com- 
plaint is  the  failure  of  appellant  to  fence 
its  track  at  and  near  the  place  where  Hall 
was  killed,  and  thus  to  exclude  cattle,  the 
presence  of  which  upon  the  track  was  likely 
to  cause  derailment  of  its  trains,  and  in 
permitting  its  trains  to  be  run  over  said 
track  while  the  same  was  so  unfenced.  The 
questions  raised  upon  the  pleadings  and  the 
evidence  are  whether,  under  any  circum- 
stances, a  railway  company  can  owe  any 
duty  to  its  train  operatives  to  shield  them 
from  whatever  danger  the  presence  of  cat- 
tle upon  its  track  may  cause,  by  fencing 
such  track,  and,  if  so,  whether  facts  suffi- 
cient were  made  to  appear  in  this  case  to 
establish  prima  facie  the  existence  of  such 
duty.  The  appellant  vigorously  denies 
that  any  such  duty  ever  exists,  while  the 
respondent  contends  that  such  duty  may 
exist,  and  in  the  present  instance  did  exist, 
not  in  virtue  of  the  fencing  statute  of  this 
state  (Rev.  Codes,  {  4308),  which  was  en- 
acted for  the  benefit  of  stock  owners 
(Nixon  v.  Montana,  W.  &  S.  W.  R.  Co.  50 
Mont.  95,  145  Pac.  8,  Ann.  Cas.  1916B, 
299),  but  in  virtue  of  appellant's  common- 
law  obligation  to  exercise  ordinary  care  to 
furnish  its  employees  with  a  reasonably 
safe  place  in  which  to  work.  As  regards 
the  general  proposition,  the  authorities  are 
by  no  means  harmonious,  but  we  think  the 
better  reasoning  supports  the  respondent's 
position.  Speaking  broadly,  the  obligations 
of  a  railway  to  its  employees  are  not  dif- 
ferent in  principle  from  those  of  other  mas- 
ters to  their  servants,  and  when  the  place 
of  work  to  which  the  servant  is  detailed  is 
the  track  or  roadway  of  the  master,  the 
duty  to  exercise  reasonable  diligence  to 
keep  it  safe  should  and  does  arise.  Indeed, 
little,  if  any,  difficulty  is  found  in  the  ap- 
plication of  this  rule  where  defects  in  the 
track  or  roadway  or  inanimate  obstruc- 
tions are  involved,  and  we  cannot  see  why 
any  should  arise  from  the  mere  fact  that 
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the  obstruction  is  animate.  "Unless  a  rail- 
way track  is  fenced,  cattle  are  liable  to 
stray  upon  it  from  adjacent  fields  and 
commons;  cattle  upon  a  railway  track  are 
liable  to  get  run  over  by  trains  notwith- 
standing the  vigilance  of  the  engineer  and 
other  trainmen;  engines  and  trains  are  fre- 
quently derailed  by  running  over  cattle 
upon  the  track;  in  such  derailments  train- 
men are  frequently  killed  or  injured.  These 
propositions  of  fact,  which  are  abundantly 
borne  out  by  the  judicial  reports,  argue  a 
duty  upon  the  part  of  railroad  companies 
toward  their  own  employees  of  fencing 
their  tracks  so  as  to  keep  out  trespassing 
animals."     4  Thomp.  Neg.  §  4319. 

In  Donnegan  v.  Erhardt,  119  N.  Y.  468, 
7  L.R.A.  627,  23  N.  E.  1051,  the  New  York 
court  of  appeals,  considering  the  case  of  a 
trainman  who  had  been  injured  through 
the  collision  of  his  train  with  a  horse,  and 
whose  judgment  against  the  railroad  com- 
pany had  been  reversed  by  the  general  term 
upon  the  ground  that  the  only  responsi- 
bility of  a  railroad  company  for  defective 
fences  is  that  mentioned  in  the  statute, 
and  that  at  common  law,  independently  of 
statute,  a  railroad  company  would  not  have 
been  liable  for  injuries  sustained  by  him, 
said:  "We  think  the  learned  general  term 
fell  into  error.  A  railroad  company,  for 
the  safety  of  its  passengers  as  well  as  its 
employees  upon  its  engines  and  cars,  is 
bound  to  use  suitable  care  and  skill  in  fur- 
nishing, not  only  adequate  engines  and 
cars,  but  also  a  safe  and  proper  track  and 
roadbed.  The  track  must  be  properly  laid, 
and  the  roadbed  properly  constructed,  and 
reasonable  prudence  and  care  must  be  exer- 
cised in  keeping  the  track  free  from  ob- 
structions, animate  and  inanimate;  and  if, 
from  want  of  proper  care,  such  obstruc- 
tions are  permitted  to  be  or  come  upon  the 
track,  and  a  train  is  thereby  wrecked,  and 
any  person  thereon  is  injured,  the  railroad 
company,  upon  plain  common-law  princi- 
ples, must  be  held  responsible.  Experience 
shows  that  animals  may  stray  upon  a  rail- 
road track,  and  that,  if  they  do,  there  is 
danger  that  a  train  may  come  in  collision 
with  them  and  be  wrecked;  and  adequate 
measures,  reasonable  in  their  nature,  must 
be  taken  to  guard  against  such  danger. 
Independently  of  any  statutory  require- 
ment, a  jury  might  find  upon  the  facts  of 
a  case  that  it  was  the  duty  of  a  railroad 
company  to  fence  its  track  to  guard  against 
such  danger." 

See  also  Dickson  v.  Omaha  &  S't.  L.  R. 
Co.  124  Mo.  140,  25  L.R.A.  320,  46  Am.  St. 
Rep.  429,  27  S.  W.  476;  International  & 
G.   N.   R.   Co.  v.  Thompson,   34  Tex.   Civ. 
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App.  67,  77  S.  W.  439;  Fordyce  v.  Jack- 
son,  56  Ark.  594,  20  S.  W.  597;  Lacka- 
wanna &  B.  R.  Co.  v.  Chenewith,  52  Pa. 
382,  91  Am.  Dec.  168;  Sullivan  v.  Phila- 
delphia &  R.  R.  R.  Co.  30  Pa.  234,  72 
Am.  Dec.  698,  10  Am.  Neg.  Cas.  180. 

Nor  are  all  the  cases  cited  by  appellant 
really  opposed  to  this  conclusion.  Some  of 
them  are  not  in  point,  and  in  most  of  the 
others  the  judicial  mind  seems  to  have  been 
occupied  with  the  notion  of  absolute  duty 
to  fence  independently  of  statute.  To  be 
sure,  there  is  no  such  duty.  Whether,  in 
the  absence  of  statute,  a  railway  company 
ought  to  fence  its  tracks  at  all,  and  where 
it  ought  to  fence,  depends,  so  far  as  its  em- 
ployees are  concerned,  upon  the  existence 
of  circumstances  from  which  it  may  be  said 
that  without  such  precautions  due  care  has 
not  been  exercised.  In  the  present  case, 
however,  we  know  that  cattle  are  per- 
mitted to  run  at  large  in  this  state.  It  is 
conceded  that  appellant's  track  is  not  and 
never  has  been  fenced,  and  it  is  not  dis- 
puted that  fencing  is  the  device  commonly 
employed  to  effect  the  exclusion  of  cattle. 
There  is  evidence  to  show  that  some  public 
domain  exists  in  the  neighborhood  of  the 
accident,  and  from  it  there  is  unobstructed 
access  to  the  appellant's  right  of  way  and 
track;  that  cattle  abound  in  the  adjacent 
country  and  commonly  run  at  large;  that 
they  frequent  the  vicinity  of  the  accident, 
attracted  by  the  water  supply;  that  they 
often  come  upon  the  track;  that  encounters 
between  them  and  moving  trains  were  not 
unusual;  that  they  are,  potentially  at 
least,  a  source  of  danger  to  such  trains; 
and  that  all  this  was  known  to  the  appel- 
lant prior  to  the  time  of  the  accident. 
Under  such  conditions  the  failure  to  fence 
so  as  to  keep  out  cattle,  the  consequent 
straying  of  the  cow  upon  the  track,  the  con- 
sequent running  over  the  cow  while  on  the 
track,  and  the  consequent  derailment  of 
decedent's  train,  resulting  in  his  death, 
form  a  collection  of  facts  which  plainly 
constitute  evidence  of  negligence,  making  a 
question  for  the  determination  of  the  jury. 

3.  It  is  contended  that  a  case  of  assumed 
risk  is  shown  in  two  respects.  The  first  of 
these  is  "improper  use  of  appliances  or 
choice  of  ways,"  and  it  is  based  upon  the 
fact  that  the  train  was  backing  at  the 
time,  coupled  with  the  proposition  that 
this  is  a  forbidden,  as  well  as  a  more  dan- 
gerous, method  of  operation.  As  to  the 
"forbidden"  feature  it  will  suffice  to  say 
that,  though  Mr.  Smith,  a  witness  for  ap- 
pellant and  one  of  its  division  superin- 
tendents, testifies  that,  under  the  oral  in- 
structions given  by  him  to  the  train  ma*- 
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ters  for  dissemination  among  trainmen,  the 
decedent  should  have  proceeded  with  the 
engine  foremost,  we  fail  to  find  any  evi- 
dence of  such  instructions  communicated 
to  the  decedent;  that  the  imperative  direc- 
tions of  the  company  to  its  employees 
touching  the  operation  of  trains  are  em- 
bodied in  its  published  bulletins  and  rules, 
none  of  which  were  shown  to  have  been  con- 
travened; that  under  the  rules,  according 
to  Mr.  Smith,  "a  work  train  has  the 
right  to  run  in  both  directions,  .  .  • 
has  the  right  to  back  up  with  the  cars  in 
front  of  the  engine  when  absolutely  neces- 
sary; he  has  got  to;  you  can't  get  away 
from  that  proposition."  To  this  we  may 
add  that,  according  to  some  of  the. testi- 
mony, the  train  waB  being  handled  in  the 
manner  customary  with  work  trains,  and 
this,  if  true,  tends  to  show  that  no  such 
oral  instructions  existed,  or  that  they  were 
merely  suggestive  in  character,  or  that 
their  observance  had  been  waived. 

Whether  a  recovery  in  this  case  was 
barred  by  the  choice  of  a  more  dangerous 
way  is  another  matter,  and  depends  upon 
circumstances  which  we  will  now  proceed 
to  consider.  The  decedent  and  his  crew, 
having,  at  the  close  of  the  day  of  October 
11th,  loaded  all  their  available  cars,  found 
it  necessary  to  procure  more  at  Kalispell. 
For  that  purpose  they  started  eastward 
from  Kila  about  7:40  P.  M.  It  was  then 
dark.  The  train  consisted  of  the  caboose, 
two  outfit  cars  in  which  the  crew  lived,  and 
the  engine  with  its  tender.  The  caboose 
was  at  the  easterly  end  of  the  train  and 
the  engine  was  at  its  westerly  end,  push- 
ing it  towards  its  destination.  They  pro* 
ceeded  at  the  rate  of  10  or  12  miles  an 
hour  for  some  distance,  until  about  a  mile 
and  a  quarter  west  of  Batavia.  they  ran 
over  a  cow,  causing  the  caboose  to  be  de- 
railed, and  the  conductor  to  be  killed.  The 
argument  is  that  a  derailment  was  more 
likely  from  running  over  a  cow  with  the 
caboose  ahead  than  if  the  tender  had  been 
ahead  and  the  caboose  behind;  that  such 
a  transposition  could  have  been  made;  that, 
had  it  been  made,  the  decedent  would  not 
have  been  killed  even  if  a  derailment  had 
occurred;  and  that,  since  these  things  are 
so,  the  decedent  assumed  .the  risk;  his 
choice  of  the  more  dangerous  way  having 
been  a  voluntary  one.  The  law  upon  this 
subject  is  fairly  well  settled  in  this  state. 
It  is  that  contributory  negligence  will  be 
imputed,  as  a  matter  of  law,  to  one  who, 
having  a  duty  to  perform  and  a  choice  of 
ways  to  perform  it,  knowingly  and  volun- 
tarily chooses  the  way  which  is  obviously 
dangerous  to  the  way  which  is  safe,  or  the 
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way  which  is  obviously  more  dangerous  to 
that  which  is  less  so,  unless  his  choice  was 
justified  by  an  emergency;  but  in  balanc- 
ing ways  for,  the  purpose  of  making  a 
choice  between  them,  the  rule  does  not  re- 
quire a  choice  unerring  in  the  light  of  after 
events;  it  requires  such  a  choice  as,  under 
all  the  known  or  obvious  circumstances,  a 
reasonably  prudent  man  might  take.  Mul- 
lery  v.  Great  Northern  R.  Co.  50  Mont.  408, 
148  Pac.  323;  Killeen  v.  Barnes-King  De- 
velopment Co.  46  Mont.  212,  127  Pao.  89; 
Johnson  v.  Maiette,  34  Mont.  477,  87  Pac. 
447. 

If  we  take  the  appellant's  evidence  and 
measure  Hairs  choice  of  method  by  the 
light  of  the  event,  we  may  acknowledge 
that  his  judgment  was  at  fault.  But  the 
true  test  is:  How  did  the  matter  appear 
or  how  should  it  have  appeared  to  Hall? 
The  appellant  concedes  that  the  engine  and 
tender  could  not  have  been  turned  so  as  to 
get  the  aid  of  the  "pilot"  in  thrusting  aside 
any  obstructions  encountered,  and  the  as- 
serted superiority  of  the  tender  as  a  fore- 
front is  based  upon  its  weight  and  the 
presence  of  a  footboard  nearer  the  track 
than  the  platform  of  the  caboose.  Mr. 
Smith  testified  that  the  tender  without 
coal  and  with  half  a  tank  of  water  would 
weigh  "about  40,000  pounds1,"  that  the 
caboose  would  weigh  "in  the  neighbor- 
hood of  31,000  or  32,000  pounds;"  that 
"the  footboard  would  probably  strike  the 
animal  first"  in  case  of  a  collision,  and, 
though  but  12  inches  wide  and  a  few  inches 
high  "should  carry  almost  any  animal 
along.  I  don't  mean  to  say  that  it  would 
have  a  tendency  to  throw  it  out  into  the 
clear;  that  would  all  depend  on  where  the 
animal  was  struck."  In  view  of  this  testi- 
mony, it  seems  to  us  that,  instead  of  being 
obvious,  the  alleged  superiority  of  the  ten- 
der as  a  forefront  was  largely  a  matter  of 
opinion.  But,  be  this  as  it  may,  the  record 
is  silent  as  to  Hall's  knowledge  concerning 
the  relative  weight  of  the  tender  and  ca- 
boose as  they  then  stood.  It  is  not  beyond 
controversy  that  the  transposition  of  the 
caboose  and  engine  by  means  of  a  "flying 
switch"  was  clearly  a  safe  or  a  safer  pro- 
ceeding. It  does  appear,  however,  that  a 
train  proceeding  tender  foremost  may  be 
derailed  by  cattle;  that  with  the  caboose 
ahead  some  lookout  on  the  track  was  pos- 
sible with  the  aid  of  fusees,  and  command 
of  the  train  in  ease  an  obstruction  were 
met  could  be  maintained  by  means  of  the 
air  control;  that  with  the  tender  ahead, 
the  lookout  nearest  the  front  would  be  m 
the  cab,  the  tender's  length  away,  aided  by 
no  headlight  save  a  common  lantern  set 
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against  a  reflector,  and  that  on  many  pre- 
vious occasions — one  or  more  on  this 
branch — the  method  employed  had  been 
pursued  with  safety  and  success.  To  hold, 
under  all  these  circumstances,  that  the 
greater  danger  of  the  chosen  method  was 
or  should  have  been  so  apparent  that  its 
selection  was  incompatible  with  ordinary 
prudence,  is  simply  out  of  the  question. 

The  other  respect  in  which  it  is  claimed 
that  assumed  risk  appears  is  "knowledge 
of  his  working  conditions"  by  the  decedent. 
The  argument  is  that  for  various  reasons 
he  must  have  known  the  railway  was  un- 
fenced,  and  that  his  own  acts  and  utter- 
ances establish  his  appreciation  of  the  dan- 
ger from  such  condition.  That  Hall  knew 
there  was  no  fence  is  a  permissible,  though 
not  a  necessary,  inference  from  the  other 
facts  in  the  case.  The  absence  of  the  fence, 
however,  was  a  passive  condition,  in  itself 
harmless;  and  we  altogether  dissent  from 
those  decisions  cited  by  appellant  which  de- 
duce assumption  of  risk  from  knowledge  of 
that  fact  alone.  It  is  as  valid  to  say  that 
Hall,  if  he  knew  there  was  no  fence,  may 
have  believed  that  such  condition  was  per- 
mitted by  the  company  because,  in  the  ex- 
ercise of  due  care,  it  had  seen  no  occasion 
to  fence,  as  it  is  to  say  that  he  assumed 
all  the  risk  which  might  arise  from  the 
concurrence  of  that  condition  with  other 
conditions  the  existence  of  which,  though 
known  to  the  company,  may  not  have  been 
known  to  him.  "To  make  a  case  of  as- 
sumption of  risk  it  is  not  enough  that  the 
injured  party  knew  of  the  thing  from 
which  harm  might  come;  he  must  know 
and  appreciate  the  danger  from  which  he 
suffered."  WeBtlake  v.  Keating  Gold  Min. 
Co.  48  Mont.  120,  136  Pac.  38;  Osterholm 
v.  Boston  &  M.  Con  sol.  Copper  &  S.  Min. 
Co.  40  Mont.  508,  107  Pac.  499;  O  Brien  v. 
Corra-Rock  Island  Min.  Co.  40  Mont.  212, 
105  Pac.  724;  McCabe  v.  Montana  C.  R. 
Co.  30  Mont.  323,  76  Pac.  701.  In  connec- 
tion with  the  want  of  a  fence,  the  presence 
of  cattle  in  the  adjacent  country,  their 
ability  and  propensity,  to  visit  the  track, 
the  likelihood  of  encountering  them,  the 
fact  that,  should  they  be  encountered  while 
the  train  was  backing,  a  derailment  might 
result,  were  requisite  to  command  a  rea- 
sonable apprehension  of  danger;  and,  under 
the  rule  just  stated,  it  does  not  answer  to 
say  that  by  exercising  reasonable  care  the 
decedent  could  have  discovered  these 
things.  He  was  not  required  to  discover 
them;  they  must  have  been  known  or 
plainly  observable  to  him  (Moyse  v.  North- 
ern  P.  R.  Co.  41  Mont.  272,  108  Pac.  1062) ; 
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and  as  to  this,  the  most  that  can  be  gath- 
ered from  the  evidence  is  that  such  may 
or  may  not  have  been  the  case.  We  do  not 
forget  that  Rae,  a  witness  for  the  appel- 
lant, testified  that,  just  before  leaving  Kila, 
he  was  told  by  the  decedent  to  watch  the 
air  while  the  decedent  would  ride  the  plat- 
form with  lighted  fusees,  looking  out  for 
stock ;.  and  we  consider  that,  if  the  decedent 
said  and  did  this,  his  apprehension  of  dan- 
ger was  established.  On  cross-examination, 
however,  the  witness  modified  Hall's  al- 
leged statement  so  as  to  read,  ''You  look 
out  for  the  air,  and  I  will  look  out  for  the 
stock,"  believing  that  Hall  would  naturally 
ride  the  platform  in  looking  out  for  stock. 
No  one  else  heard  this  conversation.  As  a 
matter  of  fact,  Rae  did  not  take  charge  of 
the  air,  and  neither  he  nor  anyone  else 
testifies  that  Hall  went  out  on  the  platform 
or  looked  for  stock.  Moreover,  this  witness 
had,  within  ten  days  of  the  accident,  made 
an  affidavit  concerning  the  matter,  but  he 
does  not  know  whether  he  then  "said  any- 
thing about  this  talk  with  Hall,"  or  when 
he  first  mentioned  it  to  anyone.  These  cir- 
cumstances, coupled  with  the  inability  of 
Hall  to  confirm  or  contradict  the  witness, 
and  with  the  fact  that  his  demeanor  on  the 
stand  may  have  created  an  adverse  opinion 
of  his  credibility,  requires  us  to  say  that 
the  truth  of  his  statement  was  a  question 
for  the  jury. 

4.  The  procedural  errors  which  it  is  con- 
tended require  a  new  trial  have  all  been 
duly  considered,  but  we  do  not  feel  that 
any  of  them  merit  discussion,  save  the  re- 
fusal of  appellant's  proposed  instruction 
13.  This  request  involved  a  proposition  of 
law  upon  which  the  appellant  was  entitled 
to  have  the  jury  correctly  instructed;  viz., 
the  assumption  of  risk  based  upon  the 
choice  of  ways.  But  the  court  cannot  be 
put  in  error  for  refusing  it  because  it  per- 
mits the  decedent's  choice  of  ways  to  be 
judged  in  the  light  of  the  event,  and  does 
not  indicate  that  the  choice,  to  be  assail- 
able, must  have  been  of  a  method  obviously 
dangerous,  or  obviously  more  dangerous 
than  its  alternative. 

Finding  no  reversible  error  in  the  record, 
the  judgment  and  order  appealed  from  are 
affirmed. 

Petition  for  writ  of  error  dismissed  by 
the  Supreme  Court  of  the  United  States, 
March  4,  1918,  in  (U.  S.  Adv.  Ops.  1917- 
18,  p.  269)  246  U.  S.  276,  62  L.  ed.  713, 
38  Sup.  Ct.  Rpp.  237. 

Brantly,    Ch.    J.,    and    Holloway,   J.* 

concur. 
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Annotation— Track  repairing  and  work  in  connection  therewith  as 
furthering  interstate  commerce  within  the  Federal  Employers9 
Liability  Act. 


As  to  the  constitutionality,  applica- 
tion, and  effect  of  the  Federal  Employ- 
ers' Liability  Act,  see  the  exhaustive 
annotations  in  47  L.R.A.(N.S.)  38,  and 
L.R.A.1915CT,  p.  47. 

The  cases  involving  the  repair  of 
tracks,  roadbeds,  etc.,  will  be  found  on 
page  55  et  seq.  of  the  annotation  in  47 
L.R.A.(N.S.),  and  on  page  62  of  the  an- 
notation in  L.R.A.1915C.  The  present 
annotation  embraces  only  the  cases 
handed  down  since  the  preparation  of 
the  foregoing  annotation,  and  cases  cited 
there  will  not  be  included  in  this  note 
unless  necessary  to  show  the  present 
state  of  the  law. 

If  an  employee  engaged  in  carrying  a 
sack  of  bolts  or  rivets  to  be  used  in  re- 
pairing a  bridge  regularly  used  in  inter- 
state commerce  is  himself  engaged  in 
furthering  interstate  commerce,  as  has 
been  held  by  the  United  States  Supreme 
Court  in  Pedersen  v.  Delaware,  L.  &  W. 
R.  Co.  (1913)  229  U.  S.  146,  57  L.  ed. 
1125,  33  Sup.  Ct  Rep.  651,  Ann.  Cas. 
1914C,  153,  3  N.  C.  C.  A.  779,  there  can 
be  no  question  that  an  employee  actually 
engaged  in  the  repair  of  tracks  over 
which  interstate  commerce  passes  is  him- 
self engaged  in  furthering  such  com- 
merce, so  as  to  be  within  the  protection 
of  the  Federal  Employers '  Liability  Act. 

"It  is  not  indispensable  that  the  em- 
ployee should  be  engaged  in  interstate 
transportation  in  the  sense  that  he  was 
assisting  in  the  operation  of  a  train  en- 
gaged in  such  commerce,  or  in  the  repair 
of  trains,  fixtures,  appliances,  or  tracks, 
the  repair  of  which  was  at  the  time  in- 
dispensable or  necessary  in  the  conduct 
of  the  interstate  transportation  business. 
The  repair  of  an  embankment  over  which 
trains  used  in  interstate  transportation 
run  is  just  as  much  a  part  of  interstate 
transportation  as  the  rails  and  ties  and 
cars  themselves. ' '  Ohio  Valley  Electric 
R.  Co.  v.  Brumfield  (1918)  180  Ky.  743, 
203  S.  W.  541. 

This  rule  has  been  applied  and  the 
Federal  statute  held  applicable  in  the 
following  cases  in  which  the  employee 
was  injured  while  performing  the  work 
indicated : 

— an  employee  engaged  in  shoveling 
dirt  from  between  ties  under  the  rails 
of  the  track,  Lombardo  v.  Boston  &  M. 
R.  Co.  (1913)  223  Fed.  427  (decision  on 
motion  to  remand  case  to  state  court); 
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— trackman  injured  while  shoveling 
snow  from  track,  Morata  v.  Oregon- 
Washington  R.  &  Nav.  Co.  (1918)  87 
Or.  219,  170  Pac.  291 ; 

— employee  injured  while  carrying 
rails  to  be  put  into  tracks,  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  v.  Tucker  (1916) 
168  Ky.  144,  181  S.  W.  940; 

— a  section  master  at  work  in  carry- 
ing cross  ties  to  a  track  used  by  the 
railroad  company  in  interstate  com- 
merce, and  immediately  to  be  used  by  a 
waiting  train,  Cherry  v.  Atlantic  Coast 
Line  R.  Co.  (1917)  174  N.  0.  263, 93  S.  E. 
783; 

— section  hand  carrying  tools  for 
which  he  had  been  sent  by  the  boss,  in-, 
jured  by  a  passing  train  while  crossing 
track,  Waina  v.  Pennsylvania  Co.  (1916) 
251  Pa.  213,  96  Atl.  461 ; 

— an  employee  engaged  in  the  work  of 
paving  a  bridge  over  which  interstate 
trains  pass,  Louisville  &  N.  R.  Co.  v, 
Netherton  (1917)  175  Ky.  159, 193  S.  W. 
1035; 

— an  employee  engaged  in  repairing  a 
bridge  used  by  a  railroad  for  the  trans- 
portation of  interstate  commerce,  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  v.  Hall 

(1917)  155  C.  C.  A.  606,  243  Fed.  76; 
— an  employee  injured  while  engaged 

in  the  repair  of  a  turntable  which  an- 
other employee  attempted  to  move  so 
that  it  might  be  used  in  reversing  the 
position  of  an  engine  which  had  just 
completed  an  interstate  trip,  Chesapeake 
&  O.  R.  Co.  v.  Kornhoff  (1915)  167  Ky. 
353, 180  S.  W.  523; 

— a  member  of  a  crew  engaged  in 
cleaning  and  bonding  the  rails  of  an 
electric  railroad  over  which  interstate 
traffic  is  carried,  Cholercon  v.  Detroit, 
J.  &  C.  R.  Co.  (1917)  —  Mich.  — ,  165 
N.  W.  606; 

— an  employee  engaged  in  the  work  of 
digging  a  ditch  for  the  purpose  of  drain- 
ing a  railroad  track  carrying  interstate 
commerce,  Louisville  &  N.  R.  Co.  v. 
Blankenship  (1917)  —  Ala.  — ,  74  So. 
960; 

— an  employee  engaged  in  the  work  of 
dumping  old  ties  and  other  rubbish  into 
a  fill  for  the  purpose  of  strengthening  it 
to  support  an  interstate  railroad  line, 
Ohio  Valley  Electric  R.  Co.  v.  Brumfield 

(1918)  180  Ky.  743,  203  S.  W.  541; 

— an  employee  engaged  in  cutting 
grass  and  removing  poison  ivy  and  othex 


860    ANTNO.— FEDERAL  EMPLOYERS'  LIABILITY  ACT— TRACK  REPAIRING. 


weeds  from  along'  the  line  of  a  railroad 
track,  whore  it  is  shown  that  such  work 
contributed  to  the  safety  and  the  in- 
tegrity of  the  railroad  and  to  the  pro- 
tection of  bridges  from  fire,  Plass  v.  Cen- 
tral New  England  R.  Co.  (1917)  221 
N.  Y.  472,  117  N.  E.  952 ; 

— section  foreman  injured  while  lift- 
ing hand  car  off  the  track,  Texas  &  P.  R. 
Co.  v.  White  (1915)  —  Tex.  Civ.  App. 
— ,177  S.W.  1185; 

— employees  riding  on  a  hand  car  from 
one  place  of  work  to  another,  Treadway 
t.  St.  Louis,  I.  M.  &  S.  R.  Co.  (1917) 
127  Ark.  211, 191  S.  W.  930; 

— an  employee  killed  while  inspecting 
a  track  over  which  interstate  commerce 
is  carried,  Anest  v.  Columbia  &  P.  S.  R. 
Co.  (1916)  89  Wash.  609,  154  Pac.  1100; 

— a  section  hand  repairing  a  sidetrack 
leading  to  scales  on  which  cars  loaded 
with  interstate  freight  were  weighed, 
Dowell  v.  Wabash  R.  Co.  (1916)  —  Mo. 
App.  — ,  190  S.  W.  939; 

— a  section  hand  engaged  in  working 
with  a  road  engineer  who  was  surveying 
and  setting  stakes  with  a  view  of  im- 
proving a  curve  by  a  slight  change  in 
the  track  is  himself  engaged  in  inter- 
state commerce,  although,  as  a  matter  of 
fact,  the  change  in  the  track  was  never 
made,  Southern  R  Co.  v.  M'Guin  (1917) 
153  C.  C.  A.  447,  240  Fed.  649,  writ  of 
certiorari  denied  in  (1917)  244  U.  8. 
654,  61  L.  ed.  1373,  37  Sup.  Ct.  Rep. 
652. 

But  it  has  been  held  that  an  employee 
•f  a  railroad  is  not  engaged  in  inter- 
state commerce  while  he  is  at  work  upon 
a  private  spur  track  kept  in  repair  by 
the  railroad  company  under  a  private 
agreement,  although  interstate  freight  is 
sometimes  transported  over  it.  Liberti 
v.  Staten  Island  R.  Co.  (1917)  180  App. 
Div.  90,  167  N.  Y.  Supp.  478,  affirmed  in 
(1918)  22?  N.  Y.  682,  119  N.  E.  1053. 
The  court  said:  A  " receipt  of  freight 
at  the  Mission  [owner  of  the  spur  track] 
for  carrying  it  to  the  station  was  evi- 
dently a  matter  of  private  arrangement 
between  the  Mission  and  the  company. 
The  company  was  handling  the  freight 
between  the  Mission  and  the  station  as 
domestic  freight  under  a  private  ar- 
rangement. The  remote  origin  of  incom- 
ing freight  or  the  destination  of  out- 
going freight  is  immaterial.  The  Mis- 
sion's track  was  solely  for  its  use  and 
for  the  purpose  of  carrying  freight  from 
the  station  to  the  Mission  .at  the  con- 
venience of  the  company  and  the  Mis- 
sion. The  property  of  the  Mission,  its 
spur  track,  and  those  who  were  working 
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upon  it,  are  subject  to  the  state  law,  and 
are  not  governed  by  the  Federal  Employ- 
ers'  Liability  Act."  The  position  of  the 
court  does  not  seem  to  be  entirely  clear, 
since  it  added  that  "if  a  company  was 
drawing  interstate  freight  over  the  spur 
for  delivery,  and  the  accident  had  oc- 
curred to  an  employee  engaged  therein, 
a  different  question  might  arise."  If 
the  court  is  correct  in  this,  and  any 
person  engaged  in  carrying  interstate 
freight  over  the  tracks  was  himself  en- 
gaged in  interstate  commerce,  then  it 
would  seem  to  be  clearly  settled  that  the 
tracks  are  interstate  tracks  and  any  em- 
ployee engaged  in  repairing  such  tracks 
would  himself  be  engaged  in  interstate 
commerce.  The  repair  of  the  track  is 
not  remote  from  interstate  commerce 
merely  because  there  happened  at  that 
particular  time  to  be  no  interstate  com- 
merce passing  over  the  tracks. 

An  employee  engaged  in  clearing  track 
of  wreck  material  so  as  to  permit  the 
passage  of  interstate  traffic  is  himself 
engaged  in  the  work  of  furthering  inter- 
state commerce,  so  as  to  render  the  Fed- 
eral act  applicable  to  injuries  received 
by  him  while  so  engaged.  Denver  &  R. 
G.  R.  Co.  v.  Wilson  (1917)  —  Colo.  — , 
163  Pac.  857;  Schaeffer  v.  Illinois  C.  R. 
Co.  (1916)  172  Ky.  337,  189  S.  W.  237 ; 
Spaw  v.  Kansas  City  Terminal  R.  Co. 
(1918)  198  Mo.  App.  552,  201  S.  W.  927 
(new  trial  granted  because  action  not 
commenced  within  statutory  two  years). 

And  the  fact  that  at  the  time  of  the 
injury  the  employee  was  engaged  in  an 
attempt  to  rescue  a  fellow  employee  who 
had  been  pinned  under  a  car  in  the 
wreck  does  not  prevent  his  work  from 
being  in  furtherance  of  interstate  com- 
merce. Southern  R.  Co.  v.  Puckett 
(1915)  16  Ga.  App.  551,  85  S.  E.  809, 
affirmed  in  (1916)  244  U.  S.  571,  61  L.  ed. 
1321,  37  Sup.  Ct.  Rep.  703.  In  its  opin- 
ion, the  state  court  said:  "It  is  insisted 
that  the  intention  of  the  plaintiff,  at  the 
time  of  his  injury,  in  'jacking  up'  the 
wrecked  car,  was  to  release  O 'Berry 
from  his  perilous  position,  and  not  to 
free  the  tracks  from  the  obstruction,  so 
that  the  remaining  cars  to  be  placed  in 
train  No.  75  could  be  transported  oyer 
the  obstructed  tracks.  "We  think  it  im- 
material that  the  primary  object  of  the 
plaintiff  may  have  been  the  rescue  of 
his  fellow  employee,  O 'Berry.  If  the 
plaintiff  helped  to  'jack  up'  the  wrecked 
car  and  engine,  though  primarily  done 
for  the  purpose  of  releasing  O 'Berry,  it 
was  nevertheless  the  first  step  to  be 
taken  in  clearing  the  obstruction  from 
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the  tracks  so  that  over  these  tracks  could  r 
be  transported  the  remaining  cars  to  be 
placed  in  train  No.  75.  In  our  opinion, 
his  work  facilitated  the  interstate  com- 
merce of  the  railroad,  and  consequently, 
he  was  engaged  in  interstate  commerce 
when  injured." 

But  an  employee  is  not  engaged  in 
interstate  commerce  where  he  is  killed 
in  unloading  from  a  car  in  the  railroad's 
yard,  material  from  a  wreck  which  a 
week  before  had  been  removed  from  the 
scene  of  the  wreck,  that  it  might  be  sep- 
arated in  parts  for  other  employees  to 
inspect  later  and  determine  what  part  of 
it,  if  any,  should  be  repaired  for  future 
use,  merely  because  other  employees, 
more  than  a  month  later,  happened  to 
decide  that  a  particular  part  of  the  ma- 
terial, and  the  same  which  had  fallen 
npon  and  killed  the  decedent,  should  be 
repaired  for  some  sort  of  use  in  the 
carrier's  business,  and  sent  into  another 
state  for  that  purpose.  Schaeffer  v.  Illi- 
nois C.  R.  Co.  (1916)  172  Ky.  337,  189 
S.  W.  237. 

An  employee  engaged  in  cleaning  out 
an  ash  pit  into  which  ashes  of  both 
interstate  and  intrastate  locomotives  are 
dumped  is  himself  engaged  in  interstate 
commerce.     GTybowski  v.   Erie  R.   Co. 

(1915)  88  N.  J.  L.  95,  Atl.  764,  affirmed 
in  (1916)  89  N.  J.  L.  361,  98  Atl.  1085. 

So  an  employee  engaged  in  raking  the 
ashes  out  of  engines  and  shoveling  them 
out  of  an  ash  pit  which  was  used  to 
accommodate  engines  both  in  interstate 
and  intrastate  commerce  is  himself  en- 
gaged in  furthering  interstate  commerce. 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Clarke 

(1916)  169  Ky.  662,  185  S.  W.  94. 

An  employee  at  work  on  a  train  draw- 
ing gravel  for  the  repair  of  tracks  over 
which  interstate  commerce  is  drawn  is 
himself  engaged  in  interstate  commerce. 
Holmberg  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1915)  188  Mich.  605,  155  N.  W.  504. 

Although  the  courts  have  all  agreed 
that  the  work  of  actually  taking  rails 
or  ties  from  the  tracks  for  the  purpose 
of  improving  the  track  is  work  in  fur- 
therance of  interstate  commerce,  there 
is  considerable  difference  of  opinion  as 
to  the  character  oik  the  work  of  carrying 
away  materials,  such  as  rails  and  ties, 
which  have  been  removed  from  their 
place  in  the  track. 

The  work  of  loading  onto  cars  old  rails 
which  had  been  taken  from  their  place 
in  the  roadbed  and  were  lying  along  the 
right  of  way  has  been  held  to  be  work 
in  furtherance  of  interstate  commerce  by 
the  circuit  court  of  appeals  in  Philadel- 
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phia,  B.  &  W.  R.  Co.  v.  McConnell  (1915) 
142  C.  C.  A.  555,  228  Fed.  263.    This  ap- 
pears to  be  a  very  strong  case.  The  court 
said:   "The  work  of  the  train  on  which 
the  plaintiff  was  employed  had  nothing 
to  do  with  the  immediate  or  direct  move- 
ment of  interstate  commerce.    Being  a 
repair  train,  its  direct  relation  was  to 
instrumentalities    of    commerce    rather 
than   to    the    movement    of    commerce. 
With  respect  to  its  movements  on  the 
day  of  the  accident,  its  journey  was  de- 
fined and  was  wholly  within  the  state  of 
Penusvlvania. ' '     After  citing  Pedersen 
v.  Delaware,  L.  &  W.  R.  Co.  (1913)  229 
V.  S.  146,  57  L.  ed.  1125,  33  Sup.  Ct. 
Rep.  648,  Ann.  Cas.  1914C,  153,  3  N.  C. 
C.  A.  779,  which  has  been  cited  above, 
the  court  continued:     "If,  as  held  in 
the  Pedersen  Case,  carrying  materials 
to  the  place  where  repair  work  is  to  be 
done  is  so  closely  related  to  interstate 
commerce  as  to  be  a  part  of  it,  then 
carrying  materials  from  the  place  after, 
repair  work  has  been  done  is  just  as 
closely  related  to  and  for  the  same  rea- 
son must  be  a  part  of  it.    The  questions 
asked  and  answered  by  the  court  in  the 
Pedersen  Case,  we  believe  apply  with 
equal  force  and  precision  to  this  case. 
Here  the  work  was  not  being  done  inde- 
pendently of  the  interstate  commerce  in 
which  the  defendant  was  engaged,  nor 
was   the   performance   of   the   work   a 
matter  of  indifference   so  far  as  that 
commerce  was  concerned.    The  removal 
of  old  rails  from  between  the  tracks  on 
the  roadbed  of  a  railroad  over  which 
moves  heavy  traffic,  both  interstate  and 
intrastate,  constitute  keeping  the  tracks 
and  roadbed  in  suitable  condition  for  in- 
terstate commerce,  and  is  as  necessary 
for  the  proper  maintenance  of  the  tracks 
and    roadbed    as    renewing   the   tracks. 
The  work  of  which  the  plaintiff's  was  a 
part  was  the  repair  of  the  roadbed  by 
replacing  old  rails  with  new  ones.    This 
included  removing  old  rails  and  install- 
ing new  ones.    The  work  of  removing  old 
rails  was  not  complete  when  they  were 
lifted  from  their  place  upon  the  ties  and 
tossed  upon  the  roadbed,  but  was  com- 
plete only  when  they  were  carried  away 
from  the  place  where  they  lay  between 
the  tracks.    The  removal  of  old  rails  was 
as  much  a  part  of  the  repair  work  as  the 
bringing  of  new  rails  to  the  place  to  be 
repaired.     If  this  be  true,  this  case  is 
within  the  Pedersen  Case ;  and,  believing 
it  to  be  true,  we  feel  that  this  case  is 
ruled  by  the  principle  declared  by  the 
Supreme  Court  in  that  case. ' ' 
So,  the  operator  of  a  loader  machine 
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who  was  injured  while  engaged  in  pick- 
ing up  steel  rails  from  off  the  right  of 
way  of  defendant  and  loading  such  rails 
on  the  flat  cars  after  they  had  been  re- 
moved from  the  track  by  other  employees 
is  himself  engaged  in  furthering  inter- 
state commerce.  Hargrove  v.  Gulf,  C.  & 
S.  F.  R.  Co.  (1918)  —  Tex.  Civ.  App. 
— ,  202  S.  W.  188.  The  court  said :  "It 
stands  to  reason  that  appellee's  railroad 
could  not  long  be  safely  and  properly 
operated  if  the  steel  rails  which  had  been 
removed  from  the  track  when  others 
were  being  put  down  had  been  permitted 
to  remain  on  and  about  appellant's 
track,  and  interfere,  which  they  natu- 
rally would,  with  the  proper  unkeep  and 
repair  of  such  track,  and  perhaps  would 
render  it  unsafe,  not  only  for  the  proper 
operation  of  appellee's  trains  thereover, 
but  also  might  endanger  employees  en- 
gaged in  the  necessary  and  proper  up- 
keep and  repair  of  such  track.  We 
believe  that  what  appellant  was  doing 
on  the  occasion  in  question  must  be  held 
to  be  in  the  nature  of  repairs  to  appel- 
lee 's  track.  It  may  be  that  the  Supreme 
Court  of  the  United  States  went  the 
extreme  limit  on  this  question  in  the 
Pedersen  Case,  supra,  and  other  cases 
following  that ;  and  while  it  is  true  that 
three  of  the  Justices  of  that  court  dis- 
sented in  the  Pedersen  Case,  neverthe- 
less the  decision  is  one  by  that  court, 
and,  the  subject-matter  being  one  con- 
cerning which  the  decisions  of  that  court 
are  final  and  must  control,  this  court  has 
no  alternative  but  to  follow  such  deci- 
sions. ' ' 

So,  too,  an  employee  engaged  in  in- 
specting and  repairing  an  interstate 
track  as  well  as  removing  old  rails  which 
were  along  the  side  of  the  track  is  him- 
self engaged  in  interstate  commerce,  al- 
though it  was  not  shown  that  the  old 
rails  had  been  taken  from  the  tracks  in 
question.  Denver  &  R.  G.  R.  Co.  v.  Da 
Vella  (1917)  —  Colo.  — ,  165  Pac.  254. 

The  decision  of  the  supreme  court  of 
Arkansas  in  Long  v.  Biddle  (1916)  124 
Ark.  127,  186  S.  W.  601,  supports  the 
rule  that  the  removal  of  old  material 
after  it  has  been  taken  from  the  tracks 
may  be  in  furtherance  of  interstate  com- 
merce. Here  the  employee  was  injured 
while  removing  bolts  from  pieces  of 
timber  which  had  been  taken  from  a 
bridge  used  by  interstate  trains.  The 
following  quotation,  although  somewhat 
lengthy,  is  set  out  to  show  the  argument 
of  the  court :  ' '  Counsel  point  to  the  fact 
that  the  caps  or  bents  had  been  removed 
from  the  bridge  and  were  lying  by  the 
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side  of  the  dump  far  enough  to  be  clear 
of  passing  trains.    For  this  reason  they 
insist  that  the  employee  was  through 
with  constructing  the  bridge,  and  that 
the  work  he  was  engaged  in  at  the  time 
of  his  injury  was  not  a  part  of  interstate 
commerce.  It  must  be  admitted  that  this 
is  a  border-line  case,  but,  when  tested 
by  the  rule  already  laid  down  by  the 
Supreme  Court  of  the  United  States,  we 
think   the   employee   was   employed  in 
interstate  commerce  at  the  time  he  re- 
ceived his  injuries.     It  will  be  remem- 
bered that  when  the  timbers  taken  from 
the  bridge  are  old  and  worthless,  they 
are  piled  up  and  burned.    When  they  are 
sound  enough  to  be  used  again  the  bolts 
are  removed  from  them,  and  they  are 
piled  up  on  the  right  of  way  and  there- 
after carried  to  the  place  where  they  are 
to  be  again  used.    It  is  not  sufficient  that 
they  should  be  moved  far  enough  away 
from  the  track  so  that  they  would  not 
be  struck  by  passing  trains.    The  work 
of  constructing  and  repairing  the  bridge 
would  not  be  accomplished  by  removing 
the  bridge  timbers  only  this  far.    Their 
presence  so  near  the  track  would  not 
only  be  a  constant  source  of  danger  to 
the    employees    engaged    in    operating 
trains,    and    the    traveling    public,   but 
would   also   materially  hinder  the  em- 
ployees   in    operating    the    train.    The 
engineer  is  required  to  keep  a  constant 
lookout,  and  would  be  frequently  at  a 
loss  to  know  whether  the  logs  lying  so 
near  the  track  were  obstructions  on  the 
track  or  not.    Again,  it  will  be  readily 
seen  that  when  the  timbers  became  dry 
and  rotten  they  would  easily  catch  fire 
from  the   passing  trains,  and  the  fire 
thus  put  out  would  endanger  the  bridges 
and  tracks  near  which  they  were  piled. 
Many    other    reasons    readily    suggest 
themselves  why  it  would  be  dangerous 
to  leave  these  timbers  so  near  the  track. 
We  think  it  was  a  part  of  the  work  of 
constructing  the  bridge  to  remove  the 
timbers  a  safe  distance  away  from  the 
track  after  they  were  taken  from  the 
.bridge,  and  that  a  part  of  this  work  con- 
sisted in  drawing  bolts  out  of  the  timber 
so  that  they  might  be  more  easily  stacked 
and  made  ready  for  shipment." 

Possibly  it  should  be  noticed  that  in 
Long  v.  Biddle  (Ark.)  supra,  no  recovery 
was  permitted  because  the  injured  em- 
ployee was  killed  and  did  not  leave  sur- 
viving him  any  widow  or  children,  pa- 
rents, or  other  next  of  kin  dependent 
upon  him,  entitled  to  recover  under  the 
Federal  Act. 

On  the  other  hand,  the  Kentucky  court 
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lias  held  that  the  work  of  removing  old 
rails  which  had  been  taken  out  of  an 
interstate  track  and  placed  in  piles 
along  the  right  of  way  is  not  work  in 
furtherance  of  interstate  commerce.  Illi- 
nois C.  R.  Co.  v.  Kelly  (1916)  167  Ky. 
745,  181  S.  W.  375;  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  v.  Hansford  (1916)  173  Ky. 
126,  190  S.  W.  690. 

And  see  gchaeffer  v.  Illinois  C.  R.  Co. 
(1916)  172  Ky.  337, 189  S.  W.  237,  supra. 
In  the  Kelly  Case  the  court,  after  cit- 
ing the  Pedersen  Case  (1913)  229  U.  S. 
146,  57  L.  ed.  1125,  33  Sup.  Ct.  Rep.  648, 
Ann.  Cas.  1914C,  153,  3  N.  C.  C.  A.  779, 
said:     4< Under  the  interpretation  given 
the  Federal  statute  in  the  case  supra,  it 
is  manifest  that  if  appellee  had  been 
injured  while  unloading  rails  that  were 
to  be  used,  and  were  later  used,  in  re- 
pairing appellant's  railroad  track,  there 
could  have  been  no  doubt  of  his  right  to 
maintain  the  action  under  the  Federal 
Employers'  Liability  Act;  but  such  was 
not  the  case.    The  rails,  by  one  of  which 
he  was  injured,  had  been  removed  from 
the    track  and   new   ones   put   in  their 
places  several  days  before  he  was  in- 
jured.   When  taken  from  the  track,  the 
old  rails  were  laid  out  on  the  ground  or 
subgrade,  outside  of  and  parallel  with 
the   track,  the  space  occupied  by  them 
being  about  4  feet  in  width,  and  as  thus 
placed  they  could  not,  even  if  allowed 
to  permanently  remain,  have  interfered 
with  appellant's  use  of  the  track  or  its 
business   as   a   carrier,   and   there   was 
nothing   in  the   evidence   conducing  to 
show  that  it  was  the  intention  of  appel- 
lant to  use  these  rails  in  its  track  else- 
where, or  that  they  were  so  used,  or  even 
fit  for  such  use.     In  view  of  this  situa- 
tion, we  are  unable  to  see  how  the  later 
work  of  gathering  up  these  old  rails  for 
the  purpose  of  storing  them  elsewhere, 
or  perhaps  selling  them  as  scrap  steel, 
can  in  any  sense  be  considered  as  a  re- 
pairing of  the  track,  or  as  necessary  to 
appellant's  engaging  in  interstate  com- 
merce.    In   other   words,   the   evidence 
fails  to  show  that  there  was  any  duty 
resting  upon  appellant  as  a  carrier  of 
interstate     commerce     to     remove     the 
rails." 

The  supreme  court  of  Utah  in  Perez 
v.  Union  P.  R.  Co.  (1918)  —  Utah,  — , 
173  Pac.  236,  took  the  same  view.  The 
court,  citing  the  Kelly  and  Hansford 
Cases,  said:  "If  the  plaintiff  had  been 
engaged  in  repairing  a  track  admitted 
or  proven  to  be  an  interstate  track,  and 
what  he  was  doing  tended  to  facilitate 
transportation   from   one   state   to   an- 
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other,  in  our  judgment  he  would  have 
been  engaged  in  interstate  commerce. 
But  here  he  was  not  engaged  in  repair- 
ing the  track,  rendering  it  more  capable 
of  carrying  commerce.  If  he  and  his 
fellow  workmen  carrying  the  Tail  had 
not  removed  it  at  all  from  the  side  of  the 
track  where  it  had  been  laid  by  those 
repairing  the  track,  transportation  on 
the  road,  so  far  as  the  record  discloses, 
would  have  been  just  as  effectual  and 
commerce  could  have  been  carried  on 
without  interruption.  The  old  rails 
might  have  lain  upon  the  side  of  the 
track  for  an  indefinite  length  of  time 
|  without  inconvenience  to  interstate  tra- 
vel or  transportation.  Cases  analogous 
to  this  have  frequently  come  before  the 
courts,  and  have  generally,  if  not  always, 
been  determined  in  accordance  with  the 
views  here  expressed." 

On  a  rehearing  in  the  Perez  Case,  the 
court,  in  confirming  its  earlier  decision, 
held  that  it  was  immaterial  that  the 
injured  man  was  a  member  of  the  same 
gang  that  had  removed  the  rails  from 
the  tracks,  and  was  working  under  the 
same  foreman  as  were  those  men. 

It  is  submitted  that  the  Kentucky  and 
Utah  courts  are  wrong  in  their  decisions, 
both  on  reason  and  precedent.  Although 
from  a  purely  physical  standpoint,  it 
may  be  true  that  worn-out  rails  and  ties 
may  be  left  along  the  right  of  way  with- 
out interfering  with  interstate  commerce, 
it  is  not  in  accordance  with  the  orderly 
conduct  of  railroads  to  so  leave  the  old 
material,  and  it  does  not  seem  to  be 
reasonable  to  hold  that  work  which  is 
ordinarily  done  by  interstate  railroads 
is  not  work  in  furtherance  of  interstate 
commerce  merely  because  the  leaving  of 
the  work  undone  would  not  prevent  the 
physical  operation  of  carrying  on  inter- 
state commerce. 

It  is  also  to  be  noticed  that  neither 
the  Kentucky  nor  the  Utah  case  refers 
to  the  decision  of  the  Federal  circuit 
court  of  appeals  in  Philadelphia,  B.  & 
W.  R.  Co.  v.  McConnell  (1915)  142 
C.  C.  A.  555,  228  Fed.  263,  cited  above. 
This  is  a  Federal  statute  and  the  state 
courts  are  bound  by  the  construction  put 
upon  the  statute  by  the  Federal  courts. 
The  decision  in  the  McConnell  Case 
would  therefore  seem  to  be  binding  on 
the  state  courts,  since  the  facts  in  that 
case  cannot  be  distinguished  in  any  way 
from  the  facts  before  the  courts  in  the 
Kentucky  and  Utah  cases  cited. 

If  the  rails,  after  having  been  removed 
from  the  tracks,  were  being  taken  for 
the  purpose  of  being  used  in  the  work  of 
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repairing  other  portions  of  the  interstate 
track,  there  would  seem  to  be  no  ques- 
tion but  that  the  work  would  be  in  fur- 
therance of  interstate  commerce  within 
the  rule  of  the  Pedersen  Case.  Canadian 
P.  R.  Co.  v.  Thompson  (1916)  146 
C.  C.  A.  401,  232  Fed.  353. 

So,  the  work  of  preparing  old  timbers 
after  they  had  been  removed  from  an 
interstate  bridge  for  transportation  to 
other  places  where  they  were  to  be  used 
is  part  of  the  work  of  repairing  a  bridge, 
and  consequently  in  furtherance  of  in- 
terstate commerce.  Long  v.  Biddle 
(1916)  124  Ark.  127,  186  S.  W.  601. 

Whether  or  not  an  employee  engaged 
in  loading  steel  rails  onto  a  car,  which 
had  been  taken  from  tracks  and  stacked 
on  the  right  of  way  near  thereto,  and 
which  were  to  be  taken  to  another  part 
of  the  road,  to  be  used  in  repairing  it, 
was  himself  engaged  in  furthering  inter- 
state commerce,  was  held  in  Trobus  v. 
Illinois  C.  R.  Co.  (1918)  —  Ky.  — ,  203 
S.  W.  862,  to  be  a  question  to  be  deter- 
mined by  the  jury. 

This  case  is  interesting  as  showing 
that  the  Kentucky  court  has  receded 
somewhat  from  the  position  which  it  had 
taken  in  the  Kelly  and  Hansford  cases 
cited  above.  It  is  true  that  the  court 
distinguishes  the  Kelly  Case  upon  the 
facts,  but,  in  speaking  of  the  decision 
of  the  Texas  court  in  Hargrove  v.  Gulf, 
C.  &  S.  F.  R.  Co.  (1918)  —  Tex.  Civ. 
App.  — ,  202  S.  W.  188,  supra,  the  court 
said :  ' '  This  case  appeared  to  extend  the 
rule  so  as  to  include  an  employee  of  an 
interstate  carrier  who  was  assisting  in 
loading  rails  already  removed  from  the 
track,  and  not  again  to  be  so  used." 

The  work  of  distributing  ties  along  the 
track,  to  be  used  directly  in  the  work  of 
repairing  the  track,  is  work  in  further- 
ance of  interstate  commerce.  Eley  v. 
Chicago  G.  W.  R.  Co.  (1918)  —  Iowa, 
— ,  166  N.  W.  739. 

But  the  work  of  piling  up  ties  and 
rails  along  the  right  of  way,  from  which 
piles  they  were  to  be  taken  at  some 
future  time  for  use  in  repairing  inter- 
state tracks,  is  not  in  itself  work  in 
furtherance  of  interstate  commerce. 

Thus,  a  track  man  engaged  in  storing 
new  rails  in  a  pit  between  the  tracks, 
against  the  time  when  they  may  be  re- 
quired for  track  repairing  or  any  other 
purpose,  is  not  engaged  in  interstate 
commerce,  although  practically  the  en- 
tire business  of  the  carrier  is  interstate. 
Hudson  &  M.  R.  Co.  v.  Iorio  (1917)  152 
C.  C.  A.  641,  239  Fed.  855.  The  court 
said:    "It  cannot  be  said  that  the  rails 
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)  which  Iorio  [the  injured  employee]  was 
engaged  in  storing  against  the  use  that 
was  certainly  not  imminent  and  might 
never  occur  were  at  the  moment  engaged 
in  or  practically  part  of  interstate  com- 
merce ;  for  that  commerce  was  going  on 
without  any  present  assistance  either 
from  Iorio  or  the  rails  on  which  he  was 
working,  or  the  men  who  were  working 
with  him." 

So,  an  employee  engaged -in  stacking 
ties  which  had  been  unloaded  on  the 
right  of  way  is  not  engaged  in  further- 
ing interstate  commerce,  although  the 
ties  were  subsequently  to  be  used  as 
needed  in  repairing  interstate  tracks. 
Missouri,  K.  &  T.  R.  Co.  v.  Watson 
(1917)  —  Tex  Civ.  App.  — ,  195  S.  W. 
1177,  upholding  a  judgment  for  the 
plaintiff  based  upon  the  state  law,  which 
abolished  the  defense  of  assumption  of 
risk. 

So,  an  employee  engaged  in  loading 
ties  upon  cars,  the  cars  so  loaded  to  he 
left  at  convenient  sidings,  to  be  removed 
by  others  to  the  tie-treating  track  of  the 
railroad  company,  is  not  himself  engaged 
in  interstate  commerce.  Alexander  v. 
Great  Nortiiern  R.  Co.  ante,  852. 

So  too,  the  work  of  peeling  bark  from 
ties  which  had  been  dumped  in  piles  of 
30  to  50  in  places  where  they  were  sub- 
sequently to  be  used  in  the  railroad  was 
not  work  in  furtherance  of  interstate 
commerce,  where  the  ties  were  never 
used  until  the  bark  had  been  peeled  off, 
and  the  ties  upon  which  the  employee 
was  at  work  were  not  destined  for  im- 
mediate use,  but  only  for  use  from  time 
to  time,  as  thev  were  required.  Karras 
v.  Chicago  &  N.  W.  R.  Co.  (1917)  165 
Wis.  578,  L.R.A.1917E,  677, 162N.W.923. 

So,  constructing  a  fill  to  take  the  place 
of  a  trestle  which  is  being  used  in  inter- 
state commerce  is  new  construction,  and 
the  rill  does  not  become  part  of  the  rail- 
road until  it  is  completed  and  the  track 
is  placed  upon  it  instead  of  upon  the 
trestle.  Kinzell  v.  Chicago,  M.  &  St.  P* 
R.  Co.  (1918)  —  Idaho,  — ,  171  Pac, 
1136. 

It  is  a  general  rule  that  the  mere  fact 
that  an  employee,  at  the  time  of  his 
injury,  was  not  actually  engaged  in  his 
work,  is  not  alone  sufficient  to  prevent 
a  recovery  under  the  Federal  Employers ' 
Liability  Act.  This  rule  has  been  ap- 
plied and  a  recovery  permitted  in  a 
number  of  cases  where  the  employee  had 
been  employed  in  the  work  of  repairing 
tracks  or  in  some  work  in  connection 
therewith,  but  at  the  time  of  the  injury 
was  not  actively  engaged  in  the  work. 
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Thus,  a  signal  maintainor  employed  to 
look  after,  repair,  and  maintain  signals 
upon  an  interstate  railroad!  for  which 
purpose  he  was  furnished  a  tricycle  by 
his  employer,  is  within  the  protection  of 
the  Federal  statute  as  being  engaged  in 
interstate  commerce,  where  he  had  fin- 
ished looking  after  the  signals  for  the 
day,  and  was  returning  on  the  tricycle 
to  his  home,  which  was  situated  between 
the  terminal  points  of  the  section  of 
which  he  had  charge.  Louisville  &  N. 
R.  Co.  v.  Mullins  (1918)  181  Ky.  148, 
203  S.  W.  1058. 

So,  a  conductor  of  a  work  train,  while 
unloading  ties  with  which  to  repair  the 
track  used  for  interstate  traffic,  is  him- 
self engaged  in  furthering  interstate 
commerce,  and  is  within  the  protection 
of  the  Inderal  act  while  returning  with 
his  train  from  such  work.  Eley  v.  Chi- 
cago G.  W.  R.  Co.  (1918)  —  Iowa,  — , 
166  N.  W.  739. 

And  an  employee  who  has  been  en- 
gaged in  smoothing  the  track,  and  from 
that  work  is  proceeding  under  the  direc- 
tion of  the  foreman  to  a  place  where  he 
is  to  unload  ties  to  be  used  in  the  repair 
of  the  track,  is  himself  engaged  in  fur- 
thering interstate  commerce.  Louisville 
ft  N.  R.  Co.  v.  Williams  (1917)  176  Ky. 
679,  104  S.  W.  920. 


So,  too,  a  section  foreman  engaged  in 
keeping  in  order  the  tracks  and  switches 
in  a  yard  used  in  part  for  the  making 
up  of  trains  devoted  to  interstate  as 
well  as  to  intrastate  commerce  is  within 
the  protection  of  the  act,  although,  at 
the  time  of  the  injury,  he  had  left  his 
gang  repairing  certain  switches  in  the 
yard,  to  go  to  some  other  point,  for  what 
purpose  the  evidence  not  showing.  Will- 
ever  v.  Delaware,  L.  &  W.  R.  Co.  (1915) 
87  N.  J.  L.  348,  94  Atl.  595,  reversed  in 
(1916)  89  N.  J.  L.  697,  99  Atl.  321. 

A  section  foreman  in  charge  of  a  por- 
tion of  an  interstate  track,  who,  upon 
hearing  that  a  portion  of  his  track  had 
been  injured  by  a  washout,  was  proceed- 
ing to  that  place,  accompanied  by  his 
crew  and  appliances  necessary  to  make 
the  repairs,  and  was  injured  while  so  on 
his  way,  may  be  found  to  have  been 
engaged  in  interstate  commerce,  al- 
though, as  a  matter  of  fact,  the  portion 
of  the  track  whereon  the  washout  oc- 
curred was  part  of  a  private  connecting 
spur  track  and  owned  by  a  different  cor- 
poration, and  not  on  the  line  of  the 
carrier  employing  him,  and  it  was  not  in 
fact  necessary  to  repair  the  track  at  this 
point.  Atlantic  Coast  Line  R.  Co.  v. 
Tomlinson  (1918)  —  Ga.  App.  — ,  94 
S.  E.  909.  W.  M.  Q.    ' 


UNITED  STATES  SUPREME  COURT. 

NORTHERN  OHIO  TRACTION  ft  LIGHT 
COMPANY  et  al.,  Plffs.  in  Err., 

v. 

STATE  OF  OHIO  EX  REL.  HUBERT  C. 
PONTIUS,  Prosecuting  Attorney  of  Stark 
County,  Ohio. 

(245  U.  S.  574,  62  L.  ed.  481,  38  Sup.  Ct. 

Rep.  196.) 

Constitutional  law  —  impairing  street 
railway  franchise  —  revocation. 

The  grant  by  a  county  board  of  a  right 
to  locate,  construct,  maintain,  and  operate 
an  interurban  electric  railway  along  a  state 
highway,  without  specifying  any  limit  of 
time,  must  be  held — unless  there  are  con- 
trolling provisions  in  the  state  Constitution 
or  statutes,  or  a  prior  adjudication  by  its 
courts  to  the  contrary — to  constitute,  when 
accepted,   a  perpetual   franchise,  protected 

Note. —  For  privilege  of  using  street  as 
a  contract  within  the  constitutional  provi- 
sion against  impairing  the  obligation  of  con- 
tracts, see  annotation  following  Russell  v. 
Sebastian,  post,  892,  and  references  therein 
to  annotation  on  related  questions. 


by  U.  S.  Const,  art.  1,  f  10,  against  revoca- 
tion by  subsequent  resolution  of  such  board. 
For  other  cases,  see  Constitutional  Law,  II. 
g,  1,  a,  (2),  in  Dig.  1-52  N.  S. 

(Mr.  Justice  Clarke  and  Mr.  Justice  Bran- 

deis  dissent.) 

(January  28,  1918.) 

ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  a  judgment  of 
ouster  in  quo  warranto  proceedings.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  C.  Welty,  Joseph  S. 
Clark,  and  John  C.  Weadock,  for  plain- 
tiff in  error,  Traction  &  Light  Company: 

The  granting  and  acceptance  of  the  fran- 
chise in  question  created  a  contract  within 
the  protections  and  guaranties  of  the  United 
States  Constitution. 

Cleveland  v.  Cleveland  City  R.  Co.  194 
U.  S.  517,  534,  48  L.  ed.  1102,  1107,  24  Sup. 
Ct.  Rep.  766. 

The  county  commissioners  had  no  author- 
ity, reserved,  delegated,  or  otherwise,  to 
forfeit  the  grant  in  question. 
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Grand  Trunk  Western  R.  Co.  v.  South 
Bend,  227  U.  S.  544,  57  L.  ed.  633,  44 
L.R.A.<N.S.)  405,  33  Sup.  Ct.  Rep.  303; 
Owensboro  ▼.  Cumberland  Teleph.  &  Teleg. 
Co.  230  U.  S.  58,  57  L.  ed.  1389,  33  Sup. 
Ct.  Rep.  988;  Boise*  Artesian  Hot  ft  Cold 
Water  Co.  v.  Boise*  City,  230  U.  S.  84,  57 
L.  ed.  1400,  33  Sup.  Ct.  Rep.  997;  State, 
Hudson  Teleph.  Co.  Prosecutor,  v.  Jersey 
City,  49  N.  J.  L.  303,  60  Am.  Rep.  619, 
8  Atl.  123. 

The  franchise  is  perpetual. 

Owensboro     v.     Cumberland     Teleph.     ft 
Teleg.  Co.  230  U.  S.  58,  57  L.  ed.  1389,  33 
Sup.  Ct.  Rep.  988;  Old  Colony  Trust  Co.  v. 
Omaha,  230  U.  S.  100.  57  L.  ed.   1410,  33 
Sup.   Ct.  Rep.  967;   Boise*   Artesian  Hot  ft 
Cold  Water  Co.  v.  Bois6  City,  230  U.  S.  84, 
57  L.  ed.  1400,  33  Sup.  Ct.  Rep.  997;  Paige 
v.   Schenectady  R.  Co.    178   N.  Y.   102,   70 
N.  E.  213;  Thomas  v.  West  Jersey  R.  Co. 
101  U.  S.  71,  26  L.  ed.  950;   People  v.  Al- 
bany ft  V.  R.  Co.  24  N.  Y.  261,  82  Am.  Dec 
295;   State  ex  rel.  Bridgeton  v.   Bridgeton 
&  M.  Traction  Co.    62    N.    J.    L.   592,   45 
L.R.A.  837,  43  Atl.  715;  Union  P.  R.  Co.  v. 
Chicago  R.  I.  ft  P.  R.  Co.  163  U.  S.  564, 
41  L.  ed.  265,  16  Sup.  Ct.  Rep.  1173;  State 
v.  Hartford  ft  N.  H.  R.  Co.  29  Conn.  538; 
State  ex  rel.  Grinsfelder  v.  Spokane  Street 
R.  Co.  19  Wash.  618,  41  L.R.A.  515,  67  Am. 
St.    Rep.    739,    53    Pac.    719;     People    v. 
O'Brien,  111  N.  Y.  1,  2  L.R.A.  256,  7  Am. 
St.  Rep.  684,   18  N.   E.  692;   State  ex  rel. 
Taylor  v.   Columbus  R.   Co.    1   Ohio  C.   C. 
N.   S.   145,  24  Ohio  C.  C.  609,  affirmed  in 
73  Ohio  St.  363,  78  N.  E.  1139;  People  ex 
rel.  Woodhaven  Gaslight  Co.  v.  Deehan,  163 
N.  Y.  528,  47  N.  E.  787;  Areata  v.  Areata 
ft  M.  River  R.  Co.  92  Cal.  639,  28  Pac.  676; 
Nebraska  Teleph.  Co.  v.  Fremont,  72  Neb. 
25,  99  N.  W.  811;  Plattsmouth  v.  Nebraska 
Teleph.  Co.  80  Neb.  460,   14  L.R.A.(N.S.) 
654,  127  Am.  St.  Rep.  779,  114  N.  W.  588; 
Fellows   v.   Los   Angeles,    151    Cal.   52,   90 
Pac.  137;  Louisville  v.  Cumberland  Valley 
Teleph.  ft   Teleg.  Co.  224  U.  S.  649,  56  L.  ed. 
934,  32  Sup.    Ct.    Rep.    572;    New  Orleans 
Gaslight  Co.  v.  Louisiana  Light  ft  H.  P.  & 
Mfg.  Co.   115  U.  S.  650,  29  L.  ed.   516,  6 
Sup.  Ct.  Rep.  252;  Junction  R.  Co.  v.  Rug* 
gles,  7  Ohio  St.   1;  Louisville  Trust  Co.  v. 
Cincinnati,  22  C.  C.  A.  334,  47  U.  S.  App. 
36,  76  Fed.  296;  Grand  Trunk  Western  R. 
Co.  v.  South  Bend,  227  U.  S.  544,  57  L.  ed. 
633,  44  L.R.A.(N.S.)   405,  33  Sup.  Ct.  Rep. 
303;  State,  Hudson  Teleph.  Co.  Prosecutor, 
v.   Jersey   City,  49   N.  J.  L.   303,    60   Am. 
Rep.  619,  8  Atl.  123;  East  Orange  Twp.  v. 
Suburban  Electric  Light  ft  P.  Co.  59  N.  J. 
Eq.  563,  44  Atl.  628;  Seattle  v.  Columbia  ft 
P.  S.  R.  Co.  6  Wash.   379,   33   Pac   1048; 
Mobile  v.  Louisville  ft  N.  R.  Co.  84  Ala.  | 
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115,  5  Am.  St.  Rep.  342,  4  So.  106;  Detroit 
Citizens'  Street  R.  Co.  v.  Detroit  R.  Co.  171 
U.  S.  48,  43  L.  ed.  67,  18  Sup.  Ct.  Rep. 
732;  Detroit  v.  Detroit  Citizens'  Street  R. 
Co.  184  U.  S.  368,  46  L.  ed.  592,  22  Sup. 
Ct.  Rep.  410;  St.  Clair  County  Turnp.  Co. 
v.  Illinois,  96  U.  S.  63,  24  L.  ed.  651;  Mer- 
cantile Trust  Co.  v.  Denver,  161  Fed.  769. 

Mr.  W.  T.  Holliday,  for  plaintiff  in 
error,  Trust  Company: 

The  public  authority  granting  a  fran- 
chise, by  reason  of  the  very  nature  of  th« 
privilege  conferred,  and  by  its  acquiescent 
conduct,  has  estopped  itself  from  denying 
the  permanency  of  the  grant,  and  such  con- 
struction of  permanency  of  the  grant  by  all 
parties  in  interest  will  bind  the  courts  in 
their  interpretation  thereof. 

Louisville  v.  Cumberland  Teleph.  ft  Teleg. 
Co.  224  U.  S.  649,  56  L.  ed.  934,  32  Sup.  Ct 
Rep.  572;  Old  Colony  Trust  Co.  r.  Omaha, 
230  U.  S.  100,  57  L.  ed.  1410,  33  Sup.  Cu 
Rep.  967;  State,  Hudson  Teleph.  Co.  Prose- 
cutor, v.  Jersey  City,  49  N.  J.  L.  303,  60 
Am.  Rep.  619,  8  Atl.  123;  Seattle  v.  Colum- 
bia ft  P.  S.  R.  Co.  6  Wash.  379,  33  Pac 
1048;  Dea  Moines  City  R.  Co.  v.  Des  Moines, 
151  Fed.  854;  Owensboro  v.  Cumberland 
Teleph.  ft  Teleg.  Co.  230  U.  S.  58,  67  L.  ed. 
1389,  33  Sup.  Ct.  Rep.  988;  Boise*  Artesian 
Hot  ft  Cold  Water  Co.  ▼.  Boise"  City,  230 
U.  S.  84,  57  L.  ed.  1400,  33  Sup.  Ct.  Rep. 
997;  Mobile  v.  Louisville  ft  N.  R.  Co.  84 
Ala.  115,  5  Am.  St.  Rep.  342,  4  So.  106; 
State  ex  rel.  Caldwell  v.  Citizens'  Street 
R.  Co.  80  Neb.  360,  114  N.  W.  429;  Omaha 
ft  C.  B.  Street  R.  Co.  v.  Omaha,  90  Neb.  6, 
132  N.  W.  731. 

Messrs.  Frank  N.  Sweltzer  and  Hubert 
O.  Pontius,  for  defendant  in  error: 

The  general  assembly  did  not  authorize 
boards  of  county  commissioners  to  make 
perpetual  grants. 

Dill.  Mun.  Corp.  §§  1215,  1218,  1234; 
Davis  v.  New  York,  14  N.  Y.  506,  67  Am.  Dec 
186;  State  ex  rel.  Atty.  Gen.  v.  Cincinnati 
Gaslight  ft  Coke  Co.  18  Ohio  St.  262;  Birm- 
ingham ft  P.  M.  Street  R.  Co.  v.  Birming- 
ham Street  R.  Co.  79  Ala.  465,  58  Am.  Rep. 
615. 

Grants  of  rights  such  as  the  one  in  ques- 
tion are  to  be  strictly  construed  against 
the  grantee  and  in  favor  of  the  public. 

Wabash  R.  Co.  v.  Defiance,  52  Ohio  St. 
262,  40  N.  E.  89,  167  U.  S.  88,  42  L.  ed. 
87,  17  Sup.  Ct.  Rep.  748;  East  Ohio  Gas 
Co.  ▼.  Akron,  81  Ohio  St.  33,  26  L.RA. 
(N.S.)  92,  90  N.  E.  40,  18  Ann.  Cas.  332; 
Northwestern  Fertilizing  Co.  v.  Hyde  Park, 
97  U.  S.  659,  666,  24  L.  ed.  1036,  1038; 
Blair  v.  Chicago,  201  U.  S.  400,  50  L.  ed. 
801,  26  Sup.  Ct.  Rep.  427. 
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Ohio  grants,  silent  as  to  time,  are  not 
perpetual. 

East  Ohio  Gas  Co.  v.  Akron,  81  Ohio  St. 
33,  26  L.R.A.(N.S.)  92,  90  N.  E.  40,  18 
Ann.  Cas.  332;  State  ex  rel.  Pontius  v. 
Northern  Ohio  Traction  &  Light  Co.  93 
Ohio  St.  466,  114  N.  E.  53;  Rodefer  v. 
Pittshurg,  O.  Valley  &  C.  R.  Co.  72  Ohio 
St.  272,  70  L.R.A.  844,  74  N.  E.  183;  Ampt 
v.  Cincinnati,  6  Ohio  N.  P.  401,  affirmed  in 
21  Ohio  C.  C.  300,  11  Ohio  C.  D.  805. 

There  can  be  no  franchise  by  estoppel. 

Cincinnati  Gaslight  &  Coke  Co.  v.  Avon- 
dale,  43  Ohio  St.  257,  1  N.  E.  627;  Louis- 
ville Trust  Co.  v.  Cincinnati,  22  C.  C.  A. 
334,  47  U.  S.  App,  36,  76  Fed.  296. 

Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court: 

The  Northern  Ohio  Traction  &  Light  Com- 
pany through  successive  assignments  from 
William  A.  Lynch  acquired  the  interurban 
electric  railroad  between  Canton  and  Mas- 


sillon,  Ohio,  October,  1906;  the  Cleveland 
Trust  Company  is  trustee  under  a  mortgage 
on  the  road  intended  to  secure  an  issue  of 
bonds.  The  line  was  constructed  under 
resolution  by  the  board  of  county  commis- 
sioners, Stark  county,  passed  February  22, 
1892,  which  granted  to  William  A.  Lynch, 
and  such  railroad  corporation  as  he  might 
cause  to  be  incorporated  for  that  purpose, 
the  right  to  locate,  construct,  maintain,  and 
operate  an  electric  railroad  along  the  state 
highway  without  specifying  any  limit  of 
time.  This  resolution  is  copied  in  the  mar- 
gin! 

A  disagreement  concerning  rates  having 
arisen,  by  resolution  of  March  27,  1912, 
the  commissioners  declared  the  original 
grant  to  Lynch  not  a  perpetual  franchise, 
but  subject  to  termination  by  either  party, 
and  that  the  passenger  rate  was  excessive 
and  should  be  reduced.  It  continued: 
"Therefore,  be  it  resolved,  That  unless  said 
Northern  Ohio  Traction  &  Light  Company 


»  "Resolution  for  Right  of  Way  for  Electric 

Railway. 
"Resolved,  that  the  right  is  hereby 
granted  to  William  A.  Lynch  and  to  such 
railroad  corporation  as  he  may  cause  to  be 
incorporated  for  that  purpose  to  locate, 
construct,  maintain  and  operate  an  elec- 
tric railroad  along  either  side  of  the  state 
road  running  between  Canton  and  Massil- 
lon,  between  the  line  of  the  Canton  Street 
Railway  and  the  corporate  limits  of  the 
city  of  Masai  lion,  said  road  to  be  con- 
structed of  ties  and  rails  in  the  customary 
manner,  with  the  necessary  poles  ?nd  wires 
for  an  electric  railroad.  The  ties  shall  not 
be  laid  nearer  to  the  center  line  of  said 
road  than  9  feet,  except  where  switches  are 
constructed,  at  which  places  the  present 
traveled  driveway  may  be  slightly  changed 
from  its  location  to  allow  for  the  construe* 
tion  of  such  switches.  Wherever  cutting  or 
filling  may  be  necessary  in  order  to  estab- 
lish a  suitable  grade  for  said  railroad,  and 
such  cutting  or  filling  encroaches  upon  the 
traveled  portion  of  said  road,  or  nearer  than 
9  feet  from  the  center  of  the  road  or 
wherever  the  cut  or  fill  would  interfere  with 
the  usefulness  or  safety  of  the  road,  at  all 
such  places  the  grade  of  the  road  shall  be 
changed  and  its  bed  shall  be  re-graveled  so 
as  to  restore  it  to  its  present  state  of  use- 
fulness, instead  of  locating  said  railroad 
on  one  side  of  the  center  line  as  above  pro- 
vided, the  same  may  be  located,  along  the 
center  line  of  said  road,  along  the  whole  of 
any  portion  thereof  provided  that  in  such 
case  wherever  so  located  said  railroad  com- 
pany, or  the  property  owners  along  the 
road  shall  cause  a  good  and  sufficient  road- 
way to  be  graded  on  each  side  of  said  rail- 
road, each  of  said  roadways  to  be  not  less 
than  16  feet  wide  in  cuts  and  not  less  than 
18  feet  wide  on  fills,  and  each  roadway  shall 


be  graveled  to  a  width  of  10  feet  and  8 
inches  in  thickness  and  put  in  condition  for 
public  travel  without  unreasonable  delay. 
In  case  the  railroad  is  built  upon  the  side 
of  the  road,  crossings  shall  be  constructed 
of  plank  or  other  suitable  materials,  at  all 
public  highway  crossings  or  intersections 
and  in  front  of  all  private  driveways  on  the 
side  of  the  road  on  which  said  railroad  may 
be  located.  If  the  railroad  be  constructed 
in  the  center  of  the  road,  the  track  shall  be 
laid  so  that  the  ties  shall  not  be  above  the 
level  of  the  highway  on  either  side  at  the 
ends  of  the  ties,  materially,  or  so  as  to 
prevent  the  crossing  of  teams  and  vehicles 
over  said  railroad  with  reasonable  conve- 
nience. All  work  that  may  be  done  under 
this  resolution  upon  and  along  said  state 
road  shall  be  done  under  the  supervision 
and  subject  to  the  control  and  to  the  ap- 
proval and  acceptance  of  the  commissioners, 
they  reserving  tne  right  to  make  such  minor 
changes  in  location  and  the  plans  and 
methods  of  grading  the  highway  as  the  pub- 
lic interests  may  require.  It  being  under- 
stood and  agreed  that  said  William  A. 
Lynch  or  the  railroad  company  before  com- 
mencing any  part  of  said  work  shall  enter 
into  a  bond  in  the  sum  of  ten  thousand 
dollars  for  tbe  faithful  performance  of  the 
conditions  enjoined  upon  them  by  this 
resolution.  This  resolution  to  be  of  no 
binding  effect  until  such  bond  is  duly  exe- 
cuted and  accepted.  It  being  further  un- 
derstood and  agreed  that  said  William  A. 
Lynch  or  the  railroad  company  before  com- 
mencing any  part  of  said  work  shall  enter 
into  a  bond  in  the  sum  of  ($5,000)  five 
thousand  dollars  conditional  that  said  Wil- 
liam A.  Lynch  or  said  railroad  company 
shall  keep  said  county  and  said  board  per- 
fectly harmless  from  any  and  all  liability 
to  abutting  property  owners  growing  out 
of  the  construction  of  said  road." 
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comply  with  the  above-mentioned  matters 
of  reduction  of  amount  of  fare  charged  for 
transporting  people  between  the  cities  of 
Canton  and  Mass i lion  and  from  intermedi- 
ate points,  together  with  the  transfer  on 
the  city  lines  of  Canton  and  Massillon,  on 
or  before  the  27th  day  of  April,  1912,  the 
said  grant  given  to  said  William  A.  Lynch 
on  February  22,  1892,  to  operate  an  electric 
railroad  between  the  said  cities  of  Canton 
and  Massillon,  is  hereby  declared  termi- 
nated, and  the  prosecuting  attorney  of  this 
county  is  hereby  'instructed  to  take  such 
legal  proceedings  as  may  be  necessary  to 
have  said  grant  made  null  and  void  and 
the  said  electric  railway  removed  from 
said  public  highway  between  the  said  cities 
of  Canton  and  Massillon." 

April  26,  1912,  the  commissioners,  return- 
ing to  the  matter,  resolved: 

"In  the  event  that  demands  are  not  met 
by  the  said  company  on  or  before  the  time 
mentioned  in  the  said  resolution  of  March 
27  th,  1912,  the  prosecuting  attorney  of  this 
county  be  and  he  is  hereby  instructed  to 
immediately  proceed  to  have  injunction  pro- 
ceedings filed  against  said  Northern  Ohio 
Traction  &  Light  Company  restraining  said 
company  from  operating  said  electric  rail- 
way on  the  public  highways  between  the 
cities  of  Canton  and  Massillon  or  running 
cars  thereon  and  to  further  compel  said 
Northern  Ohio  Traction  &  Light  Company 
to  remove  said  electric  railway  from  said 


public  highway;  and,  be  it  further  resolved* 
That  this  resolution  be  contingent  upon  and 
in  accordance  with  the  conditions  of  the 
said  resolution  passed  by  this  board  on 
March  27th,  1912.    .    .    ." 

Accordingly,  August  13,  1912,  Charles 
Krichbaum,  prosecuting  attorney,  instituted 
quo  warranto  proceedings  in  the  circuit 
court,  asking  that  plaintiff  in  error  Trac- 
tion &  Light  Company  be  ousted  from  ex- 
ercising the  franchise  to  operate  a  railroad 
along  the  Can  ton- Massillon  highway,  and 
be  compelled  to  remove  its  tracks  and 
switches.  A  demurrer  was  sustained  because 
(1)  the  petition  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  (2) 
it  did  not  state  facts  sufficient  to  justify 
relief  prayed;  (5)  plaintiff  had  no  legal 
power  to  try  or  bring  the  action.  No  ap- 
peal was  taken  from  a  final  judgment,  en- 
tered June  3,  1913. 

February  19,  1913,  the  commissioners 
adopted  another  resolution  which,  after  re- 
ferring to  the  one  of  1892  and  the  construc- 
tion and  operation  of  the  railroad,  stated 
that  the  grant  continued  from  day  to  day 
so  long  as  both  parties  consented,  and  could 
be  terminated  at  will:  and  then  declared 
"that  said  term  of  said  grant  and  conve\ 
ance  be  terminated  on  this  date."  It  is  in 
the  margin.* 

Obeying  this  last  resolution,  Hubert  C. 
Pontius,  prosecuting  attorney,  instituted 
the  proceedings  under  review  in  the  supreme 


*  Resolution  of  the  County  Commissioners 
of  Stark  County,  Ohio. 

Whereas,  the  county  commissioners  of 
Stark  county,  Ohio,  on  the  22d  day  of  Feb- 
ruary, 1892,  passed  a  resolution  appearing 
on  page  17,  18,  and  19  of  vol.  8,  Commis- 
sioners' Journal,  Stark  County,  Ohio,  and 
said  resolution  is  as  follows:  [Here  fol- 
lows a  copy  of  the  resolution  granting  a 
right  of  way  to  Lynch,  above  set  out]  and, 

Whereas,  an  electric  interurban  railway, 
some  time  after  the  passage  of  said  reso- 
lution, was  built  and  constructed  from 
Canton,  Ohio,  to  Massillon,  Ohio,  upon  the 
state  road  between  said  cities,  the  course 
described  in  the  aforesaid  resolution,  and 

Whereas,  cars  are  now  being  operated  upon 
said  interurban  electric  railway  and  have 
been  so  operated  for  some  years,  by  persons 
or  companies,  claiming  to  derive  their  rights 
and  title  from  the  said  William  A.  Lynch, 
and  claiming  that  their  said  title,  right  and 
interest  emanate  from  the  aforesaid  resolu- 
tion, and 

Whereas,  the  Northern  Ohio  Traction  & 
Light  Company,  a  corporation,  is  now  and 
has  been,  for  several  years  last  past,  operat- 
ing, the  interurban  electric  cars  over  said 
railway  and  carrying  passengers  over  said 
interurban  electric  railway  between  the 
cities  of  Canton  and  Massillon,  Ohio,  and 
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Whereas,  the  said  the  Northern  Ohio 
Traction  &  Light  Company  claims  its  right*, 
interest  and  privileges  for  the  conducting 
of  said  business  as  assignee,  transferee  and 
successors  of  the  said  William  A.  Lynch, 
and  his  assigns  or  successors,  based  and 
founded  upon  the  aforesaid  resolution 
passed  by  the  county  commissioners  of 
Stark  county,  Ohio,  on  the  22d  day  of  Feb- 
ruary, 1892,  and  recorded  on  pages  17-19 
of  vol.  8,  Commissioners'  Journal,  Stark 
County,  Ohio,  and 

Whereas,  the  commissioners  of  the  county 
of  Stark  and  state  of  Ohio  contend, 

First.  That  the  said  William  A.  Lynch, 
at  the  time  of  the  enactment  of  said  reso- 
lution of  the  commissioners  of  Stark  county, 
was  not  an  incorporated  company  and  was 
not  entitled  to  the  privileges  of  which  a 
company  incorporated  in  Ohio  for  the  pur- 
pose of  owning  and  operating  an  interurban 
electric  line,  was  not  such  an  entity  that 
he  could  accept  the  interests,  rights  and 
titles  granted  by  the  county  commissioners 
of  Stark  county  in  the  aforesaid  resolution. 

Second.  That  whatever  right,  title,  inter- 
est and  privilege,  if  any,  were  conveyed  by 
the  aforesaid  resolution  to  the  said  William 
A.  Lynch  were  conveyed  and  granted  to  the 
said  William  A.  Lynch  and  to  him  alone, 
said  grant  and  conveyance  being  a  personal 
one. 
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court  of  Ohio.  The  petition  alleged  control 
of  the  railway  by  the  Traction  &  Light 
Company;  set  up  resolutions  of  1892  and 
19  IS  authorizing  its  construction  and 
directing  removal;  and  declared  the  com- 
pany continued  operations  "which  said  con- 
duct plaintiff  avers  is  without  warrant  or 
authority  of  law."  It  concluded:  "Where- 
fore, because  of  the  premises  and  matters 
herein  set  forth,  the  plaintiff  prays  the  ad- 
vice of  the  court,  and  that  the  defendant, 
to  wit,  the  Northern  Ohio  Traction  &  Light 
Company,  be  compelled  to  answer  by  what 
warrant  it  claims  to  have  the  use  and  to 
enjoy  the  rights,  privileges,  and  franchises 
aforesaid,  in  the  operation  of  its  said  in* 
terurban  electric  railroad  between  the  cities 
of  Canton  and  Massillon,  Ohio,  in  said 
county  and  state;  and  that  it  be  ousted 
from  exercising  the  same  and  be  compelled 
to  remove  its  tracks  and  switches  from  the 
said  Canton-Massillon  road  between  the  cor- 
porate limits  of  the  said  cities  of  Canton 


and  Massillon,  and  plaintiff  further  prays 
that  such  other  and  further  relief  be 
granted  in  the  premises  as  to  the  court  may 
seem  just  and  proper." 

The  answer  relied  upon  final  judgment  in 
proceedings  instituted  by  Krichbaum  as  an 
adjudication  of  the  grant's  validity;  also 
a  resolution  by  the  county  commissioners 
May  8,  1909,  providing  for  double  tracking, 
as  recognition  and  continuation  of  original 
franchise.  And  further,  "this  defendant 
says  that  said  resolution  of  February  22, 
1892,  and  said  amending  resolution  of  May 
3,  1909,  by  the  acceptance  thereof  by  this 
defendant  and  it*  predecessors  in  title,  con- 
stitute a  contract  between  the  board  of 
county  commissioners  of  Stark  county, 
Ohio,  and  this  defendant,  and  that  any 
ouster  of  this  defendant  from  its  use  and 
operation  of  said  electric  railroad  between 
Canton  and  Massillon  would  be  an  impair* 
ment  of  the  obligation  of  this  defendant's 
contract,  and  a  talcing  of  the  defendant's 


Third.  That  the  term  of  the  grant  in- 
cluded in  the  aforesaid  resolution  of  the 
county  commissioners,  passed  by  the  county 
commissioners  on  the  22d  day  of  February, 
1892,  as  aforesaid  is  an  indeterminate  one, 
continuing  from  day  to  day  and  that  said 
term  extends  and  continues' only  so  long  as 
both  parties  to  said  grant  and  conveyance, 
to  wit:  Stark  county,  Ohio,  through  its 
board  of  county  commissioners,  the  grantor, 
and  William  A.  Lynch,  or  any  company  he 
might  organize  and  incorporate,  or  any 
successor  of  the  said  William  A.  Lynch  or 
the  said  company  he  might  organize,  the 
grantee,  agree  and  consent,  and  that  said 
grant  and  conveyance  can  be  terminated  at 
any  time  by  either  party  to  said  grant  or 
conveyance,  or  those  claiming  to  hold  or 
holding  under  said  grant. 

Now,  therefore,  be  it  resolved  by  the 
board  of  commissioners  of  Stark  county, 
Ohio,  assembled  in  session,  that  said  term 
of  said  grant  and  conveyance  be  terminated 
on  this  date,  to  take  effect  on  this  date,  and 
that  the  board  of  commissioners  of  Stark 
county,  Ohio,  refuse  to  extend  to  the  North- 
ern Ohio  Traction  k  Light  Company,  which 
company  claims  to  hold  title,  right  and  in- 
terest as  the  successor,  assignee  and  trans- 
feree of  the  aforesaid  William  A.  Lynch 
and  his  successors  and  assignees,  or  either 
of  them,  the  term  for  the  operation  of  the 
aforesaid  interurban  electric  railroad  be- 
yond this  date. 

Be  it  resolved  that  the  Northern  Ohio 
Traction  k  Light  Company  be  notified  that 
the  commissioners  of  Stark  county,  Ohio 
have  on  this  date  terminated  the  term  of 
said  grant  and  conveyance,  under  which  said 
grant  the  Northern  Ohio  Traction  &  Light 
Company  claim  the  right  and  privilege  of 
operating  said  interurban  electric  railroad 
between  Canton  and  Massillon,  Ohio,  and 
that  the  county  of  Stark  and  state  of  Ohio 
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and  the  board  of  commissioners  of  Stark 
county,  Ohio,  will  regard  and  do  regard  the 
operation  of  an  interurban  electric  rail- 
road between  Canton  and  Massillon,  Ohio, 
on  said  state  road  running  between  Canton 
and  Massillon,  Ohio,  from  this  date  forward 
a  usurpation  and  infringement  upon  the 
rights  of  said  Stark  county,  Ohio,  and  said 
board  of  commissioners  of  said  Stark 
county,  Ohio, 

Be  it  resolved  that  the  prosecuting  attor- 
ney of  Stark  county,  Ohio,  be  directed  and 
is  hereby  directed  to  take  whatever  steps 
he  may  deem  necessary  and  advisable  to 
prohibit  and  prevent  the  Northern  Ohio 
Traction  A  Light '  Company  or  any  other 
person,  individual,  corporation  or  company 
from  continuing  to  operate  an  interurban 
electric  railroad  between  the  cities  of  Mas- 
sillon and  Canton,  Ohio,  on  the  state  road, 
running  between  said  cities  by  virtue  of 
any  rights,  title  or  interest  the  said  the 
Northern  Ohio  Traction  &  Light  Company 
or  any  other  person,  individual,  corporation 
or  company  may  claim  as  resulting  from 
the  aforesaid  resolution,  enacted  by  the 
county  commissioners  of  Stark  county,  Ohio, 
on  February  22,  1892.    - 

Be  it  resolved  that  the  said  the  Northern 
Ohio  Traction  &  Light  Company  be  directed 
and  is  hereby  directed  to  remove  all  its 
property,  equipment  and  belongings  from 
the  right  of  way  described  by  the  aforesaid 
resolution,  herein  referred  to  as  having  been 
passed  by  the  county  commissioners  of  Stark 
county,  Ohio,  on  February  22,  1892,  and 
now  occupied  by  the  said  the  Northern  Ohio 
Traction  k  Light  Company,  at  once. 

Be  it  resolved  that  a  copy  of  this  resolu- 
tion be  sent  or  delivered,  and  the  auditor  of 
Stark  county,  Ohio,  is  hereby  directed  to 
fiend  or  deliver" to  the  Northern  Ohio  Trac- 
tion &  Light  Company  a  copy  of  this  reso- 
lution. 
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property  without  due  process  of  law,  and 
would  also  be  a  denial  to  this  defendant  of 
the  equal  protection  of  the  law,  all  in  vio- 
lation of  the  Constitutions  of  Ohio  and  of 
the  United  States." 

Without  opinion  or  other  explanation  the 
supreme  court  pronounced  the  following  de- 
cree October  19,  1915:  "This  cause  came 
on  to  be  heard  on  the  pleadings  and  the 
evidence  and  was  argued  by  counsel.  .  On 
consideration  whereof,  the  court  finds  upon 
the  issues  joined  in  favor  of  the  plaintiff 
on  the  authority  of  East  Ohio  Gas  Co.  v. 
Akron,  81  Ohio  St.  33,  26  L.R.A.(N.S.)  92, 
90  N.  E.  40,  18  Ann.  Cas.  332.  .  It  is,  there- 
fore, ordered  and  adjudged  that  the  said 
defendant  be  ousted  from  the  exercise  and 
use  of  the  rights,  privileges,  and  franchises 
described  in  the  petition  of  the  plaintiff  in 
the  operation  of  the  interurban  electric  rail- 
road therein  described,  and  it  is  hereby  or- 
dered to  remove  its  tracks  and  switches 
from  the  said  Canton  and  Massillon  road 
between  the  corporate  limits  of  the  said 
cities  of  Canton  and  Massillon  within 
ninety  days  from  this  date.  It  is  further 
ordered  and  adjudged  that  the  plaintiff  re- 
cover of  the  defendant  its  costs  herein, 
taxed  at  $ ." 

Dissenting,  three  members  declared: 
'The  sole  question  in  this  case,  as  pre* 
sented,  is  whether  the  board  of  county  com- 
missioners can  revoke  and  annul  a  fran- 
chise granted  by  the  state  without  having 
the  power  so  to  do  delegated  to  it  by  the 
sovereign  authority."  93  Ohio  St.  466,  114 
N.  E.  53. 

Plaintiffs  in  error  maintain  that  the  com- 
missioners' resolution  dated  February  19, 
1913,  was  an  exercise  of  state  authority 
repugnant  to  the  Federal  Constitution,  be- 
cause it  impaired  their  contract,  took  their 
property  without  due  process  of  law,  and 
denied  them  equal  protection  of  the  laws. 

In  East  Ohio  Gas  Co.  v.  Akron  (decided 
October,  1909),  relied  upon  to  support  the 
judgment  below,  a  city  ordinance,  without 
specifying  anything  as  to  duration,  pro- 
vided "that  the  East  Ohio  Gas  Company, 
its  successors  and  assigns,  are  hereby 
granted  the  right  to  enter  upon  the  streets, 
alleys,  and  public  grounds  of  the  city  of 
Akron,  Ohio,  ...  to  maintain,  operate, 
repair,  and  remove  mains  and  pipes  .  .  . 
together  with  the  'right  to  construct  and 
maintain,  repair  and  remove  all  necessary 
regulators,"  etc.  And  the  court  said  (81 
Ohio  St.  pp.  52,  53) :  "It  is  true  that  the 
ordinance  grants  the  right  to  enter  and  oc- 
cupy the  streets,  but  in  respect  to  the  time 
when  it  shall  terminate  its  occupancy  and 
withdraw,  the  ordinance  is  silent.  May 
we  infer  from  this  silence  that  the  gas  com- 
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pany  has  a  perpetual  franchise  in  the 
streets?  We  are  not  now  prepared  to  hold 
that  the  company  has  thus  acquired  such 
a  perpetual  franchise;  ...  It  comes, 
then,  to  this:  that  in  the  absence  of  limi- 
tations as  to  time,  the  termination  of  the 
franchise  is  indefinite;  and,  to  preserve 
mutuality  in  the  contract,  the  franchise 
can  continue  only  so  long  as  both  parties 
are  consenting  thereto." 

The  supreme  court  determined,  in  effect, 
that  a  valid  franchise  to  construct  and 
maintain  the  railroad,  granted  to  Lynch 
and  his  successors  in  1892,  was  terminated 
by  resolution  of  1913.  Accepting  this  rul- 
ing, is  the  latter  resolution  inoperative  and 
void  because  in  conflict  with  Art.  1,  §  10, 
of  the  Federal  Constitution?  Manifestly  it 
amounted  to  action  by  the  state.  St.  Paul 
Gaslight  Co.  v.  St.  Paul,  181  U.  S.  142,  148. 
46  L.  ed.  788,  791,  21  Sup.  Ct  Rep.  675; 
Ross  v.  Oregon,  227  U.  S.  160,  163,  57  L. 
ed.  458,  463,  33  Sup.  Ct.  Rep.  220,  Ann. 
Cas.  1914C,  224. 

It  is  suggested  that  in  1892  Ohio  statutes 
only  empowered  county  commissioners  to 
grant  franchises  not  exceeding  twenty-five 
years  in  duration,  and  the  present  one  ac- 
cordingly expired  in  February,  1917.  But 
by  its  final  judgment  (1916)  the  supreme 
court  recognized  a  valid  franchise  existing 
in  1913,  and  declared  it  ended  by  the  reso- 
lution of  that  year  without  discussing  the 
subject  of  limitation.  Consideration  of  the 
point  is  therefore  unnecessary,— our  concern 
is  with  rights  struck  by  the  resolution.  We 
express  no  opinion  as  to  whether  those 
have  now  expired.  Neither  are  we  con- 
cerned with  the  general  assembly's  reserved 
power  to  revoke  or  repeal  privileges;  it  has 
taken  no  action.  Ohio  Const.  1861,  Art.  1, 
|  2,  and  Art.  13,  §  2. 

Beyond  serious  doubt,  under  Constitution 
and  statutes  of  Ohio  in  1892  county  com- 
missioners had  power  to  grant  franchises 
over  public  roads  valid  for  twenty-five 
years,  if  not  perpetually.  Nothing  said  by 
the  state  courts  prior  to  East  Ohio  Gas  Co. 
v.  Akron  (1909)  is  cited  which  intimates 
that  grants,  without  specific  limit  of  time, 
were  revocable  at  wilL  Evidently  this  was 
not  the  settled  view  in  1903,  when  the  cir- 
cuit court  distinctly  adjudged  that  ac- 
cepted ordinances  by  a  city  between  1861 
and  1873,  authorizing  construction  and 
operation  of  street  railways,  silent  as  to 
time,  created  perpetual  rights,  subject, 
however,  to  revocation  by  the  general  as- 
sembly. State  ex  rel.  Taylor  v.  Columbus 
R.  Co.  (1903)  1  Ohio  C.  C.  N.  S.  145,  24 
Ohio  C.  C.  609.  This  judgment  was  af- 
firmed in  1905  (73  Ohio  St.  363,  78  N.  K. 
1139),  "on  the  sole  ground  that  the  de- 
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fendant  had  present  right  to  occupy  tke 
afreets  at  the  time  of  the  commencement  of 
this  action,"— a  result  hardly  intelligible 
upon  the  theory  that  the  grants  were  re- 
vocable at  will.  Apparently  the  doctrine 
announced  in  East  Ohio  Gas  Co.  v,  Akron 
was  not  suggested  in  either  court. 

The  circumstances  surrounding  the  grant 
of  1892  show  no  intention  either  to  give  or 
accept  a  mere  revocable  right.  It  would  be 
against  common  experience  to  conclude  that 
rational  men  wittingly  invested  large  sums 
of  money  in  building  a  railroad  subject  to 
destruction  at  any  moment  by  mere  reso- 
lution of  county  commissioners.  Detroit  v. 
Detroit  Citizens'  Street  R.  Co.  184  U.  8. 
368,  384,  46  L.  ed.  592,  606,  22  Sup.  Ct. 
Rep.  410. 

Where  there  are  no  controlling  provisions 
in  state  constitution  or  statutes,  and  no 
prior  adjudication  by  its  courts  to  the  con- 
trary, we  have  distinctly  held  that  fran- 
chises like,  the  one  under  consideration  are 
contracts  not  subject  to  annulment  as  here 
undertaken.  Louisville  v.  Cumberland 
Teleph.  &  Teleg.  Co.  224  U.  S.  649,  664,  66 
L.  ed.  934,  940,  32  Sup.  Ct.  Rep.  572;  Grand 
Trunk  Western  R.  Co.  v.  South  Bend,  227 
U.  S.  544,  556,  57  L.  ed.  633,  640,  44 
L.R.A.(N.S.)  405,  33  Sup.  Ct  Rep.  303; 
Owensboro  v.  Cumberland  Teleph.  &  Teleg. 
Co.  230  U.  S.  58,  73,  57  L.  ed.  1389,  1396, 
33  Sup.  Ct.  Rep.  988;  Old  Colony  Trust  Co. 
v.  Omaha,  230  U.  S.  100,  117,  67  L.  ed. 
1410,  1417,  33  Sup.  Ct.  Rep.  967. 

As  construed  by  the  supreme  court  of 
Ohio  the  resolution  of  1913  impaired  a  valid 
contract,  upon  which  plaintiffs  in  error 
properly  relied.  It  was  accordingly  invalid 
and  without  effect. 

The  judgment  below  is  reversed  and  the 
cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Mr.  Justice  Day  took  no  part  in  the  con- 
sideration or  decision  of  this  cause. 

Mr.  Justice  Clarke,  dissenting: 
The  parties  to  this  suit  are  a  board  of 
commissioners  of  an  Ohio  county  and  two 
corporations  organised  under  the  law  of 
the  same  state,  and  the  jurisdiction  of  this 
court,  if  it  exists  at  all,  must  be  found  in 
the  claim  that  the  resolution  of  the  county 
commissioners  of  February  19,  1913,  is  a 
law  of  the  state  of  Ohio  which  impairs  the 
obligation  of  the  grant  by  the  commission- 
ers of  February  22,  1892,  within  the  mean- 
ing of  the  Constitution  of  the  United 
States.  This  resolution,  printed  in  the 
margin  of  the  court's  opinion,  declares  that 
the  commissioners  "contend"  that  the  term 
of  the  grant  of  February  22,  1892,  "is  an 
odeterminate  one,  continuing  from  day  to 
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day,  and  that  said  term  extends  and  con- 
tinues only  so  long  as  both  parties  to  said 
grant  .     agree  and  consent,1*  and 

that  it  may  be  terminated  at  any  time  by 
either  party  to  it.  The  resolution  then  de- 
clares the  grant  terminated  as  of  the  date 
of  the  resolution,  and  that  the  prosecuting 
attorney  of  the  county  be,  and  he  is, 
directed  to  take  such  steps  as  he  may  deem 
necessary  to  prevent  further  operation  of 
the  railroad  on  the.  highway,  as  provided 
for  by  the  grant. 

The  effect  of  the  decision  by  the  supreme 
court  of  Ohio  is  that  this  "contention"  of 
the  county  commissioners  that  the  grant  is 
one  determinable  at  the  will  of  either  party 
to  it  is  sound,  and  that  the  commissioners 
having  elected  to  terminate  it,  the  rights  of 
the  railway  company  were  at  an  end.  This 
court  reverses  this  decision  of  the  state  su- 
preme court  and  holds  that  the  grant  of 
1892  was  not  revocable  at  will  by  the 
county  commissioners,  that  the  resolution 
of  February  19,  1913,  in  terms  revoking  it 
is  invalid  and  void,  and  without  deciding 
whether  the  power  of  the  commissioners 
was  limited  to  the  granting  of  such  a  fran- 
chise for  twenty-five  years,  and,  if  so, 
whether  the  grant  has  expired,  the  court 
returns  the  case  to  the  state  courts  for  fur* 
ther  proceedings  not  inconsistent  with  its 
opinion. 

It  is  impossible  for  me  to  concur  in  the 
conclusion  thus  arrived  at  by  the  court  and 
my  reasons  for  dissenting  will  be  briefly 
stated. 

The  resolution  of  February  19,  1913,  is 
in  terms  simply  an  expression  of  the  "con- 
tention" of  the  county  commissioners  as  to 
the  legal  effect  of  the  grant  of  1892,  coupled 
with  notice  of  their  election  to  terminate 
the  same  agreeable  to  their  interpretation 
of  it,  and  with  direction  and  authority 
given  to  the  prosecuting  attorney  of  the 
county  to  test  in  the  courts  the  validity 
of  the  position  asserted  by  the  board. 

That  such  a  resolution  to  apply  to  the 
courts  of  the  country  to  establish  an  as- 
serted legal  right  is  not  a  law  impairing 
the  obligation  of  a  contract  is  expressly 
decided,  it  seems  to  me,  in  Dee  Moines  v. 
Des  Moines  City  R.  Co.  214  U.  S.  179,  53 
L.  ed.  958,  29  Sup.  Ct.  Rep.  653,  and  in 
principle  in  Defiance  Water  Co.  v.  Defiance, 
191  U.  S.  184,  48  L.  ed.  140,  24  Sup.  Ct. 
Rep.  63.  A  resolution  such  as  was  passed 
here  is  the  only  form  in  which  the  board  of 
county  commissioners  could  assert,  in  ad- 
vance of  litigation,  its  contention  as  to  its 
rights  under  the  contract,  and  it  is  not 
different  in  effect  from  what  it  would  have 
been  if  the  same  contention  had  been  ex- 
pressed in  another  form,  such  as  by  way 
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of  an  answer  filed  in  behalf  of  the  com- 
missioners in  a  suit  brought  by  the  com- 
panies to  enforce  what  they  considered  to 
be  their  rights  under  the  grant.  The  deci- 
sion of  this  court  that  the  obligation  of  the 
contract  was  thus  impaired  amount  to 
holding  "that  whenever  it  ia  asserted  on  the 
one  hand  that  a  municipality  (county)  is 
bound  by  a  contract  to  perform  a  particu- 
lar act  and  the  municipality  denies  that  it 
is  liable  under  the  contract,  thereby  an  im- 
pairment of  the  contract  arises  in  viola- 
tion of  the  Constitution  of  the  United 
States;  but  this  amounts  to  the  contention 
that  every  case  involving  a  controversy  con- 
cerning a  municipal  contract  is  one  of  Fed- 
eral cognizance,  determinable  ultimately  in 
this  court."  This  court  in  the  language 
quoted  has  declared  such  a  conclusion  to  be 
obvious  error  in  St  Paul  Gaslight  Co.  v.  St. 
Paul,  181  U.  S.  142,  149,  46  L.  ed.  788,  792, 
21  Sup.  Ct  Rep.  575. 

These  three  clear  and  well-reasoned  cases 
seem  to  me  to  correctly  decide  that  the 
court  is  without  jurisdiction  to  consider  this 
case,  and  that  it  should  be  dismissed. 

But  even  if  we  should  assume  that  this 
court  has  jurisdiction  to  decide  the  case,  it 
nevertheless  would  be  impossible  for  me  to 
concur  in  the  conclusion  arrived  at. 

The  resolution  of  the  county  commission- 
ers under  discussion  does  not,  in  words,  de- 
fine the  term  for  which  the  franchise  to 
operate  a  railroad  on  the  public  highway 
is  to  continue.  The  supreme  court  of  Ohio 
holds  that  it  results  from  this  failure  to 
define  "in  express  terms/'  "in  plain  terms," 
the  duration  of  the  grant,  that  it  should  be 
considered  an  indeterminate  one;  but  this 
court  holds  that  this  failure  to  clearly  de- 
fine the  duration  of  the  grant  results  in  its 
being  a  perpetual  one,  unless  it  be  other- 
wise limited  by  Constitution  or  statute. 

The  rule  for  the  construction  of  grants 
such  as  we  have  here  will  nowhere  be 
found  more  clearly  or  imperatively  stated 
than  in  the  decisions  of  this  court. 

In  Blair  v.  Chicago,  201  U.  S.  400,  463, 
50  L.  ed.  801,  827,  26  Sup.  Ct.  Rep.  427,  a 
decision  obviously  rendered  upon  "great 
consideration,"  it  is  declared  that  a  cor- 
poration which  would  successfully  assert  a 
private  right  in  a  public  street  must  come 
prepared  to  show  that  it  has  been  conferred 
"in  plain  terms,"  "in  express  terms"  and 
that  any  ambiguity  in  the  terms  of  the 
grant  must  be  resolved  in  favor  of  the  pub- 
lic and  against  the  corporation,  "which  can 
claim  nothing  which  is  not  clearly  given." 
The  sound  reason  given  for  this  rule  is  that 
"grants  of  this  character  are  usually  pre- 
pared by  those  interested  in  them,"  and 
that  "it  serves  to  defeat  any  purpose,  con- 


cealed by  the  skilful  use  of  terms,  to  ac- 
complish something  not  apparent  on  the 
face  of  the  act."  This  is  declared  to  be 
"sound  doctrine  which- should  be  vigilantly 
observed  and  enforced." 

The  supreme  court  of  Ohio  is  not  less 
definite  in  adopting  the  same  rule  of  con- 
struction, saying,  in  Wabash  R.  Co.  v.  De- 
fiance, 58  Ohio  St.  202,  40  N.  B.  89: 

"Every  grant  in  derogation  of  the  right 
of  the  public  in  the  free  and  unobstructed 
use  of  the  streets  will  be  con- 

strued strictly  against  the  grantee  and  lib- 
erally in  favor  of  the  public,  and  never  ex- 
tended beyond  its  empress  t&rms  when  not 
indispensable  to  give  effect  to  the  grant." 

What  results  from  the  application  of  this 
rule  to  the  grant  we  are  considering? 

The  fact  that  two  Buch  courts  as  this 
one  and  the  supreme  court  of  Ohio  differ  so 
widely  that  the  one  holds  the  grant  on  its 
face  to  be  perpetual,  and  the  other  holds  it 
to  be  determinable  at  will  is,  to  me,  con- 
vincing evidence  that  a  perpetual  grant  is 
not  conferred  "in  plain  terms,"  "in  express 
terms,"  that  it  is  "something  not  apparent 
on  the  face  of  the  grant,"  and  that,  there- 
fore, to  give  such  a  construction  to  the  re- 
solution is  to  find  in  it  a  most  vital  and 
important  provision  which  "those  inter- 
ested" in  obtaining  the  grant  would  have 
been  eager  to  incorporate  into  it  had  they 
thought  it  possible  to  obtain  consent  to  it. 
It  is  impossible  for  me  to  doubt  that  a  pro- 
posal to  the  county  commissioners  to  make 
the  resolution  read:  "Resolved,  that  the 
right  is  hereby  granted  ...  to  con- 
struct, maintain,  and  operate  perpetually 
an  electric  railroad  ...  on  the  state 
road  between  Canton  and  Massillon,"  would 
have  been  summarily  rejected  by  the  com- 
missioners. The  public  indignation  which 
the  making  of  such  a  grant  would  have  ex- 
cited was  sufficient  protection  against  its 
being  made  "in  plain  terms,"  and  the  rule 
we  have  quoted,  in  my  judgment,  should 
be  the  protection  of  the  public  against  such 
a  result  being  acomplished  by  construction. 

The  supreme  court  of  Ohio  may  have  bees 
influenced  in  its  decision  of  this  case  by  the 
fact  that  from  the  time  when  the  develop- 
ment of  the  state  became  such  as  to  make 
of  public  importance  the  terms  of  grants  of 
street  railway  rights  £h  the  streets  and 
public  roads  of  that  state,  the  general  as- 
sembly of  the  state  limited  to  twenty-five 
years  the  terms  for  which  such  rights  might 
be  granted,  either  by  county  commissioners 
or  by  municipal  corporations.  It  is  diffi- 
cult for  a  man  living  in  such  a  legal  atmos- 
phere with  respect  to  such  grants  to  think 
in  terms  of  perpetual  franchises.  (An  at- 
tempt   to    remove    this    restriction    from 
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grants  by  county  commissioners  was  de- 
clared unconstitutional  by  the  supreme 
court  in  Cleveland,  C.  C.  &  St.  I*  R.  Co. 
v.  Urbana,  B.  ft  N.  R.  Co.  5  Ohio  C.  C.  N.  S. 
583,  affirmed  in  73  Ohio  St  364,  78  N.  E. 
1122.) 

The  decision  of  this  case  by  the  supreme 
court  of  Ohio  is  without  written  opinion, 
but  it  is  rested  by  the  court  upon  its  pre- 
vious decision  in  the  East  Ohio  Gas  Co.  v. 
Akron,  81  Ohio  St.  33,  26  L.R.A.(N.S.)  92, 
90  N.  E.  40,  18  Ann.  Cas.  332.  In  that 
case  the  city  of  Akron  contended  that  the 
franchise  granted  to  the  Gas  Company,  in 
terms  unrestricted  as  to  time,  was  per- 
petual, and  the  Gas  Company  contended 
that  it  was  determinable  at  the  will  of 
either  party.  After  having  the  case  under 
advisement  for  six  months,  and,  as  the 
court  says  in  its  opinion,  "on  account  of 
its  great  importance  to  the  public  as  well 
as  to  all  public  service  corporations"  having 
given  unusual  consideration  to  the  case,  the 
contention  of  the  Gas  Company  was  sus- 
tained and  the  grant  was  held  "simply  de- 
terminable, existing  only  so  long  as  the 
parties  mutually  agree  thereto."  Para- 
graph three  of  the  syllabus  of  the  case, 
which,  in  Ohio,  has  the  approval  of  the  en- 
tire court,  reads: 

"While  much  regard  will  be  given  to  the 
clear  intention  of  the  parties,  yet  where  the 
contract  is  entirely  silent  as  to  a  particu- 
lar matter,  the  courts  will  exercise  great 
caution  not  to  include  In  the  contract  by 
construction,  something  which  was  intended 
to  be  excluded." 

This  decision  was  rendered  in  1909  by  a 
unanimous  court,  and  six  years  later  it  was 
made  authority  for  the  decision  of  this 
case.  There  is  no  supreme  court  authority 
in  Ohio  to  the  contrary.  The  judgment  by 
an  inferior  court,  cited  in  the  majority 
opinion,  that  street  railway  grants  made 
before  the  statutory  limit  of  twenty-five 
years  was  imposed,  and  silent  as  to  dura- 
tion, were  perpetual,  was  promptly  dis- 
countenanced when  the  case  reached  the 
supreme  court.  State  ex  rel.  Taylor  v.  Co- 
lumbus R.  Co.  73  Ohio  St.  363,  78  N.  E 
1139. 

A  decision  by  a  state  supreme  court,  re- 
peated after  the  lapse  of  six  years,  of  . 
question  involving  the  construction  of  local 
laws,  is,  in  my  judgment,  entitled  to  very 
great  weight. 

There  was  no  question  raised  in  the  Obit 
court  but  that  a  contract  was  created  b^ 
the  passing  and  accepting  of  the  resolution 
of  1892,  and  the  record  shows  that  the  sole 
question  for  decision,  and  which  was  de- 
cided, was  whether  the  grant  was  an  inde- 
terminate or  a  perpetual  one.    If  the  grant 
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had  contained  an  express  provision  that  it 
was  revocable  at  will,  it  would  have  been 
impossible,  having  any  regard  to  the  mean- 
ing of  words,  to  have  said  that  the  resolu- 
tion of  1913  impaired  its  obligation.  It 
would  have  been  simply  and  only  a  form  of 
exercising  a  legal  right  the  exercise  of 
which  was  contemplated  by  the  contract. 
The  case  is  not  different  if  the  grant,  with- 
out such  expression,  really  means,  as  the 
supreme  court  of  Ohio  held  that  it  means, 
the  same  thing  as  if  such  provision  had 
been  incorporated  into  it,  and  since  the 
state  court  arrived  at  its  result  by  the 
construction  of  the  grant  wholly  unaffected 
by  the  subsequent  resolution  terminating 
it,  it  seems  clear  enough,  upon  repeated  de- 
cisions of  this  court,  that  a  decision  should 
not  be  rendered  here  based  on  the  theory 
that  the  grant  was  impaired  by  a  resolu- 
tion in  form  terminating  it.  While  this 
court  has  held  that  in  such  cases  it  will 
for  itself  determine  whether  a  contract  ex- 
ists and  what  its  terms  are,  yet  where  the 
decision  of  the  state  court  is  so  manifestly 
unaffected  by  the  later  "law"  as  it  is  in  this 
case,  it  should  be  given  weight  and  author- 
ity comparable,  at  least,  to  that  which 
would  have  been  given  it  if  it  had  been 
directed  to  the  validity  of  the  granting 
"law"  under  the  state  Constitution. 

The  power  to  declare  laws  of  states  un- 
constitutional and  to  reverse  the  judgments 
of  the  supreme  courts  of  states  is  so  fate- 
ful and  1b  so  unprecedented  in  the  history 
of  governments  other  than  ours  that,  as 
this  court  has  repeatedly  declared,  it  should 
be  exereised  onlv  in  cases  which  are  clear, 
and  it  is  impossible  for  me  to  think  that 
this  is  such  a  ease. 

The  only  reason  given  by  the  court  in  its 
opinion  for  differing  with  the  supreme  court 
of  Ohio  in  its  construction  of  the  granting 
resolution  of  1892  is  that  "the  circum- 
stances surrounding  the  grant  of  1892  show 
no  intention  either  to  give  or  accept  a  mere 
revocable  right.  It  would  be  against  com- 
mon experience  to  conclude  that  rational 
men  wittingly  invested  large  sums  of  money 
in  building  a  railroad  subject  to  destruction 
at  any  moment  by  mere  resolution  of  county 
commissioners*" 

There  is  no  evidence  whatever  in  this 
record  that  there  were  any  special  circum- 
stances "surrounding  the  grant  of  1892," 
and  to  undertake  to  infer  what  the  unex- 
pressed intention  of  the  parties  to  thU 
grant  was  twenty-five  years  ago  is,  it  seems 
to  me,  an  unusual  and  unpromising  enter- 
prise. 

That  it  would  be  against  common  experi- 
ence to  conclude  that  rational  men  would 
wittingly  invest  their  money  in  a  railroad 
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constructed  under  a  grant  determinable  b} 
the  action  of  county  commissioners  is  rea- 
soning which  it  seems  is  more  persuasive 
with  courts  than  with  investors  or  men  of 
affairs.  To  reason  upon  what  is  reasonable 
is  always  uncertain  and  often  misleading, 
but  in  this  case  we  have  ascertained  facta 
to  guide  us. 

Until  recent  years  street  railroad  fran- 
chises (locations),  and  also  electric  light, 
gas,  and  other  public  utility  franchises,  were 
revocable  in  Massachusetts  by  aldermen  in 
cities,  and  by  selectmen  in  towns  (coun- 
ties), and  they  are  still  in  the  main  so 
levocable,  save  that  as  to  railroad  grants 
revocation  is  now  subject  to  approval  by 
the  State  Railroad  Commission,  and  as  to 
some  other  "locations"  revocation  is  sub- 
ject to  approval  by  the  board  of  gas  and 
electric  light  commissioners.  Mass.  Rev. 
Laws  1902,  vol.  2,  ||  7,  32,  pp.  1044,  1061; 
Springfield  v.  Springfield  Street  R.  Co.  182 
Mass.  41,  48,  64  N.  E.  677;  Boston  Electric 
Light  Co.  v.  Boston  Terminal  Co.  184 
Mass.  566,  69  N.  E.  346;  Metropolitan 
Home  Teleph.  Co.  v.  Emerson,  202  Mass. 
402,  88  N.  E.  670.  Yet  hundreds  of  millions 
of  dollars  have  been  invested  in  that  state 
in  dependence  upon  these  revocable  ordi- 
nances. 

In  legislating  for  the  District  of  Colum- 
bia, Congress  has  followed  the  Massachu- 
setts example  and  has  made  street  railroad 
grants  indeterminable  and  revocable  at  the 
will  of  Congress.  12  Stat,  at  L.  §  6,  p.  890, 
chap.  73;  27  Stat,  at  L.  §  8,  p.  834,  chap. 
322. 

Wisconsin,  in  1907,  adopted  the  principle 
of  indeterminate  franchises  (Wis.  Laws 
1909,  |  1797t),  and  the  new  Constitution 
of  Michigan  recognizes  it  by  providing  that 
any  franchise  not  revocable  at  will  shall 
require  the  affirmative  vote  of  60  per.  cent 
of  the  voters  before  it  can  become  valid. 
Const.  1908,  art.  8,  $  26;  Wilooz,  Munici- 
pal Franchises,  voL  1,  pp.  36,  37,  vol.  2, 
pp.  46,  47,  and  chap.  27. 


This  form  of  franchise  has  been  called  "a 
tenure  during  good  behavior,"  it  has  re- 
sulted in  superior  service  to  the  public; 
and,  to  the  surprise  of  those  who  reason  a 
priori  on  the  subject,  such  franchises  have 
proved  in  effect  perpetual.  This  type  of 
franchise  is  undergoing  modification  in 
various  parts  of  the  country,  which  will. 
no  doubt,  improve  it,  but,  of  it  even  as  it 
now  is,  Wilcox  has  this  to  say: 

"Unquestionably  with  the  recognition  of 
the  unspeakable  wrong  that  is  inherent  in 
the  grant  of  perpetual  franchises,  and  the 
great  practical  disadvantages  that  usually 
arise  in  connection  with  limited-term 
grants,  public  sentiment  is  rapidly  crystal- 
lizing in  favor  of  the  indeterminate  fran- 
chise as  the  most  promising  present  basis 
for  public  control  of  the  street  railways." 
Municipal  Franchises,  vol.  2,  p.  240. 

Perpetual  franchises  have  proved  to  he 
such  a  burden  in  communities  upon  which 
they  have  been  imposed  (Wilcox,  vol.  2, 
chap.  26)  that,  for  the  reasons  so  well 
stated  in  Blair  v.  Chicago,  201  U.  S.  400, 
463,  60  L.  ed.  801,  827,  26  Sup.  Ct.  Rep. 
427,  it  is  impossible  for  me  to  agree  that 
any  grant  is  perpetual  unless  the  language 
used  in  it  is  so  express  and  clear  that  rea- 
sonable men  cannot  differ  in  giving  to  it 
that  effect. 

Thus  for  the  reasons  (1)  that  a  perpet- 
ual grant  is  not  "in  plain  terms"  made  by 
the  resolution  of  1892;  (2)  that  appropri- 
ate consideration  seems  to  me  not  to  be 
given  to  the  decision  of  the  supreme  court 
of  Ohio;  and  (3)  that  the  reasons  stated 
for  inferring  that  an  irrevocable  franchise 
was  intended  by  the  granting  power  in  the 
case  before  us  axe  not  sound  reasons,  I 
should  dissent  from  the  opinion  of  the  court 
even  if  convinced  that  it  had  jurisdiction  to 
decide  the  case. 

Mr.  Justice  Brandeis  concurs  in  this 
dissent. 
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NEW  YORK  ELECTRIC  LINES  COM- 
PANY, Plff.  in  Err., 
v. 

EMPIRE  CITY  SUBWAY  COMPANY 

(Limited). 

(235  U.  S.  179,  59  L.  ed.  184,  35  Sup.  Ct 

Rep.  72.) 

Appeal  —  Impairing     contract     obliga- 
tions. 

1.  A  judgment  of  a  state  court  giving 
effect  to  a  municipal  ordinance  which,  it  is 
contended,  is  an   unconstitutional  impair- 

L.R.A.1918E. 


ment  of  a  previously  existing  contract  with 
the  city,  is  reviewable  by  the  Federal  Su- 
preme Court  on  writ  of  error. 
For  other  cases,  see  Appeal  and  Error,  IL 
a,  2,  in  Dig.  l-5t  N.  B. 

Same  —  scope  of  review. 

2.  On  a  writ  of  error  to  a  state  court 
presenting  the  question  of  impairment  of 

Note.  —  For  privilege  of  using  street  as  a 
contract  within  the  constitutional  provision 
against  impairing  the  obligation  of  con- 
tracts, see  annotation  following  Russell  y. 
Sebastian,  post,  892,  and  references  therein 
to  annotations  on  related  Questions. 
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contract  obligations,  the  Federal  Supreme 
Court  will  determine  for  itself  whether  a 
contract  existed  and  whether  its  obligation 
has  been  impaired. 

For  other  cases,  see  Appeal  and  Error,  II. 
a,  2,  in  Dig.  1-52  N.  8. 

Constitutional  law  —  Impairing  contract 
obligations  —  corporate  franchises. 

3.  The  acceptance  of  a  permit  granted  by 
a  municipal  corporation  under  legislative 
authority  to  place  wires  in  the  city  streets 
creates  a  contract  which  cannot  thereafter 
constitutionally  be  revoked  or  impaired  by 
municipal  resolution  or  ordinance,  unless 
such  franchise  is  lost  bv  misuser  or  nonuser. 
For  other  cases,  see  Constitutional  Law,  II. 

g9  1,  o,  (2),  in  Dig.  1-62  N.  8. 

Same— revoking  unexercised  franchise. 

4.  The  franchise  created  by  the  accept- 
ance of  a  permit  granted  by  a  municipal 
corporation  under  statutory  authority  to 
lay  electric  conductors  in  the  public  streets, 
may  be  revoked  for  nonexercise,  without  un- 
constitutionally impairing  any  contract  ob- 
ligations, where,  for  a  long  period  of  years 
alter  the  final  judicial  determination  of  the 
validity  and  controlling  authority  of  the 
state  legislation  authorizing  a  comprehen- 
sive scheme  of  electrical  subway  construc- 
tion, the  grantee  made  no  attempt  to  secure 
space  in  these  subways,  or  to  build  conduits, 
or  to  place  its  wires  under  the  city  streets, 
treating  its  rights  as  susceptible  of  practi- 
cally indefinite  retention  unused. 

For  other  cases,  see  Constitutional  Law,  II. 
g,  1,  a,  (2),  in  Dig.  1-52  N.  8. 

(November  30,  1914.) 

ERROR  to  the  Supreme  Court  of  New 
York,  for  New  York  County,  to  review 
a  judgment  affirmed  by  the  Appellate  Divi- 
sion, First  Department,  and  by  the  Court 
of  Appeals,  denying  a  writ  of  mandamus 
to  compel  defendant  in  error  to  lease 
space  in  its  conduits  to  plaintiff  in  error. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alton  B.  Parker,  J.  Asplnwall 
Hodge,  and  Henry  A.  Gildersleeve,  for 
plaintiff  in  error: 

Relator's  permit  of  1883,  from  the  city, 
was  and  is  an  irrevocable  franchise,  con- 
tract, and  property,  not  to  be  impaired  by 
state  law,  nor  taken  without  due  process 
of  law. 

Louisville  v.  Cumberland  Teleph.  &  Teleg. 
Co.  224  U.  S.  649,  66  L.  ed.  934,  32  Sup.  Ct. 
Rep.  572;  Owensboro  v.  Cumberland  Teleph. 
&  Teleg.  Co.  230  U.  S.  58,  57  L.  ed.  1389, 
33  Sup.  Ct.  Rep.  988;  Wright  v.  Nagle, 
lOl  U.  S.  791,  25  L.  ed.  921;  Detroit  v. 
Citizens'  Street  R.  Co.  184  U.  S.  368,  46 
I*.  ed.  692,  22  Sup.  Ct.  Rep.  410,  26  L.R.A. 
667,  12  C.  C.  A.  365,  22  U.  S.  App.  570,  64 
Fed.  628;  Alrica  v.  Knoxville,  70  Fed.  729, 
28  a  C.  A.  252,  47  U.  S.  App.  74,  246,  77 
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Fed.  501;  Morristown  v.  East  Tennessee 
Teleph.  Co.  53  C.  C.  A.  132,  115  Fed.  304; 
People  ex  rel,  Davis  v.  Sturtevant,  9  N.  Y. 
273,  69  Am.  Dec.  536;  Milhau  v.  Sharp,  27 
N.  Y.  611,  84  Am.  Dec  314;  People  v. 
O'Brien,  111  N.  Y.  1,  2  L.R.A.  256,  7  Am. 
St.  Rep.  684,  18  N.  E.  692;  Suburban  Rapid 
Transit  Co.  v.  New  York,  128  N.  Y.  510, 
28  N.  E.  525;  People  ex  reL  New  York 
Edison  Co.  v.  Willcox,  207  N.  Y.  86,  45 
LJLMN.S.)  629,  100  N.  E.  706;  People  ex 
rel.  Woodhaven  Gaslight  Co.  v.  Deehan,  153 
N.  Y.  528,  47  N.  E.  787;  Ghee  v.  Northern 
Union  Gas  Co.  158  N.  Y.  510,  53  N.  E.  692; 
Southampton  v.  Jessup,  162  N.  Y.  122,  56 
N.  E.  538;  Rochester  v.  Rochester  R.  Co. 
182  N.  Y.  99,  70  LJR..A.  773,  74  N.  E.  963; 
New  York  v.  Bryan,  196  N.  Y.  158,  89  N.  E. 
467. 

While  performance  of  some  substantial 
part  of  the  work  (contemplated  by  the 
permission  strflicient  to  create  a  property 
right  and  form  a  consideration  for  the 
contract)  was  not  necessary  to  create  a 
right  of  property  nor  a  consideration  for 
the  contract,  nevertheless  there  was  such 
performance,  and  there  would  have  been 
full  performance,  but  for  the  acts  of  the 
state  and  city. 

New  York  v.  Bryan,  196  N.  Y.  165,  «9 
N.  E.  467;  Rochester  v.  Rochester  R.  Co. 
182  N.  Y.  119,  70  L.R.A.  773,  74  N.  E.  953; 
Louisville  v.  Cumberland  Teleph.  A  Teleg. 
Co.  224  U.  S.  649,  56  L  ed.  934,  32  Sup.  Ct. 
Rep.  572. 

Assuming  that  the  judgment  was  affirmed 
upon  the  ground  stated  by  relator's  coun- 
sel, it  remains  that  it  is  for  this  court  to 
determine  for  itself  as  to  the  existence  and 
meaning  of  the  alleged  contract,  in  order 
to  determine  the  question  whether  the 
subsequent  legislation  has  impaired  the 
obligations  thereof. 

Capital  City  Light  &  Fuel  Co.  v.  Talla- 
hassee, 186  U.  S.  401,  406,  46  L.  ed.  1219, 
1223,  22  Sup.  Ct.  Rep.  866;  Muhlker  v. 
New  York  A  H.  R.  Co.  197  U.  S.  544,  570, 
49  L.  ed.  872,  877,  25  Sup.  Ct.  Rep.  522; 
Sullivan  v.  Texas,  207  U.  S.  416,  423,  52 
L.  ed.  274,  277,  28  Sup.  Ct.  Rep.  215; 
Douglas  v.  Kentucky,  168  U.  S.  488,  502, 
42  L.  ed.  443,  557,  18  Sup.  Ct.  Rep.  199. 

By  reversing  its  own  construction  of  the 
relator's  contract,,  the  state  of  New  York 
has  impaired  the  obligation  of  the  contract 
of  the  relator  with  the  city  and  state. 

Sauer  v.  New  York,  206  U.  S.  536,  51  L. 
ed.  1176,  27  Sup.  Ct.  Rep.  686;  Muhlker  v. 
New  York  &  H.  R.  Co.  197  U.  S.  544,  49 
L.  ed.  872,  26  Sup.  Ct.  Rep.  522;  Gelpcke 
v.  Dubuque,  1  Wall.  175,  17  L.  ed.  520; 
Louisiana  v.  Pilsbury,  105  U.  S.  278,  294, 
26  L.  ed.  1090,  1095. 
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If  there  was  any  forfeiture  which  the 
state  and  the  city,  as  its  agent,  could  waive, 
then,  we  submit,  they  did  so  waive  it. 

Peck  v.  Burr,  10  N.  Y.  294;  Los  Angeles 
v.  Los  Angeles  City  Water  Co.  177  U.  S. 
570,  576,  44  L.  ed.  892,  894,  20  Sup.  Ct. 
Rep.  736;  Atty.  Gen.  v.  Petersburg  &  R.  R. 
Co.  28  N.  C  (6  Ired.  L.)  456;  Commercial 
Electric  Light  &  P.  Co.  v.  Tacoma,  17  Wash. 
670,  50  Pac.  592;  Rochester  &  L.  O.  Water 
Co.  v.  Rochester,  176  N.  Y.  36,  68  N.  E. 
117;  2  Cooley,  Taxn.  p.  1521;  2  Cook,  Corp. 
§  63*4;  Joyce,  Electric  Law,  §  210;  Angell 
A  A.  Corp.  §§  776,  777,  803-806;  American 
Emigrant  Co.  v.  Iowa  R.  R.  Land  Co.  52 
Iowa,  323,  3  N.  W.  88;  Audubon  Co.  v. 
American  Emigrant  Co.  40  Iowa,  460; 
Simplot  v.  Dubuque,  49  Iowa,  630;  Adams 
County  v.  Burlington  &  M.  R.  Co.  39  Iowa, 
507;  Brandirff  v.  Harrison  County,  50  Iowa, 
164. 

Messrs.  Edmund  L.  Mooney,  Charles 
T.  Russell,  and  Frederick  A.  Card,  for 

defendant  In  error: 

That  the  repugnancy  of  the  revoking 
resolution  of  the  board  of  estimate  to  the 
Constitution  of  the  United  States  is  the 
only  possible  Federal  question  involved  is 
apparent  from  the  fact  that  its  repugnancy 
to  the  Constitution  or  laws  of  the  state  of 
New  York  would  not  raise  or  present  a 
Federal  question. 

Yazoo  &  M.  Valley  R.  Co.  v.  Adams, 
100  U.  S.  41,  45  L.  ed.  415,  21  Sup.  Ct.  Rep. 
256;  Zadig  v.  Baldwin,  166  U.  S.  485,  41 
L.  ed.  1087,  17  Sup.  Ct.  Rep.  639. 

Unless  the  face  of  the  record  shows  that 
a  Federal  question  was  raised  and  was 
necessarily  involved,  this  court  will  not 
look  into  the  opinion,  but  will  dismiss  the 
appeal. 

Moore  v.  Mississippi,  21  Wall.  636,  22  L. 
ed.  653;  Citizens'  Bank  v.  Board  of  Liquida- 
tion, 98  U.  S.  140,  25  L.  ed.  114;  Otis  v. 
Oregon  S.  S.  Co.  116  U.  S.  548,  29  L.  ed. 
719,   6   Sup.   Ct.   Rep.   523. 

In  order  to  be  considered  by  this  court, 
the  Federal  question  must  have  been  raised 
in  the  state  court  before  its  decision  of 
the  cause. 

Hulbert  v.  Chicago,  202  U.  S.  275,  50 
L.  ed.  1026,  26  Sup.  Ct.  Rep.  617. 

The  record  must  show  either  expressly  or 
by  necessary  intendment  that  the  Federal 
question  was  raised  in  the  state  court. 

The  Victory,  6  Wall.  382,  18  L.  ed.  848; 
New  York  C.  &  H.  R.  R.  Co.  v.  New  York, 
186  U.  S.  269,  46  L.  ed.  1158,  22  Sup.  Ct. 
Rep.  916;  Winona  &  St.  P.  R.  Co.  v.  Plain- 
view,  143  U.  S.  371,  36  L.  ed.  191,  12  Sup. 
Ct.  Rep.  530. 

Also  that  the  state  court  knew  or  ought 
to   have   known   that   the   validity   of   the 
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state  law  was  challenged  as  repugnant  to 
the  Constitution  or  the  laws  of  the  United 
States. 

Endowment  Benev.  Asso.  v.  Kansas,  120 
U.  S.  103,  30  L.  ed.  593,  7  Sup.  Ct.  Rep. 
499;  Dewey  v.  Des  Moines,  173  U.  S.  193, 
43  L.  ed.  665,  19  Sup.  Ct.  Rep.  379. 

The  statement  in  the  moving  papers  for 
the  mandamus  that  the  resolution  of  the 
board  of  aldermen  of  1883  was  irrevocable 
did  not  necessarily  refer  to  this  effect 
under  the  Constitution  of  the  United 
States;  but  that  statement,  as  well  as  the 
decision  of  the  court  as  to  its  revocability, 
might  and  did  properly  refer  to  the  state 
law  and  Constitution. 

Layton  ▼.  Missouri,  187  U.  S.  356,  47 
L.  ed.  214,  23  Sup.  Ct.  Rep.  137;  Seeberger 
v.  McCormick,  175  U.  S.  274,  44  L.  ed. 
161,  20  Sup.  Ct.  Rep.   128. 

If  it  be  considered  that  a  Federal  ques- 
tion was  raised  and  decided,  its  decision 
was  not  necessary;  and,  hence,  this  court 
has  no  jurisdiction  to  review  the  judgment 

Leathe  v.  Thomas,  207  V.  S.  93,  52  L.  ed. 
118,  28  Sup.  Ct.  Rep.  30;  Castillo  v.  Mc- 
Connico,  168  U.  S.  674,  42  L.  ed.  622,  18 
Sup.  Ct.  Rep.  229;  Walter  A.  Wood  Mow- 
ing &  Reaping  Mach.  Co.  v.  Skinner,  139 
U.  S.  293,  295,  35  L.  ed.  193,  194,  11  Sup. 
Ct.  Rep.  528;  Eustis  v.  Bolles,  150  U.  S. 
361,  37  L.  ed.  1111,  14  Sup.  Ct.  Rep.  131; 
Yazoo  &  M.  Valley  R.  Co.  v.  Adams,  180 
U.  S.  41,  45  L.  ed.  415,  21  Sup.  Ct.  Rep. 
256;  Zadig  v.  Baldwin,  166  U.  S.  485,  41 
L.  ed.  1087,  17  Sup.  Ct.  Rep.  639. 

Where  the  statute  provides  that  a  cor- 
poration may  use  the  streets  of  a  city 
upon  the  consent  of  the  municipal  author- 
ities, a  consent  so  granted  does  not  become 
a  contract  until  the  corporation  has  begun 
to  do  the  thing  required. 

Capital  City  Light  &  Fuel  Co.  v.  Talla- 
hassee, 186  U.  S.  401,  46  L.  ed.  1219,  22 
Sup.  Ct.  Rep.  866,  affirming  42  Fla.  462, 
28  So.  810. 

Such  a  permission  would  only  become 
irrevocable  provided  it  were  acted  upon  by 
the  person  or  corporation  to  whom  it  was 
given. 

Pearsall  v.  Great  Northern  R.  Co.  161 
U.  S.  646,  40  L.  ed.  838,  16  Sup.  Ct.  Rep. 
705;  City  R.  Co.  v.  Citizens'  Street  R  Co. 
166  U.  S.  557,  41  L.  ed.  1114,  17  Sup.  Ct. 
Rep.  653;  Postal  Teleg.  Cable  Co.  v.  Balti- 
more, 166  U.  S.  210,  39  L.  ed.  399,  16  Sup. 
Ct.  Rep.  356;  Galveston  City  R  Co.  v. 
Galveston  City  Street  R.  Co.  63  Tex.  529; 
Chicago  City  R.  ,Co.  v.  People,  73  111.  541; 
St.  Louis  v.  Western  Union  Teleg.  Co.  148 
U.  S.  92,  103,  37  L.  ed.  380,  385,  13  Sup. 
Ct.  Rep.  485;  Harsbman  v.  Bates  County, 
92  U.  S.  669,  23  L.  ed.  747;  8  Kent,  Com/ 
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458;  New  Orleans  Gaslight  Co.  v.  Louisiana 
Light  &  H.  P.  &  Mfg.  Co.  115  U.  S.  650, 
29  L  ed.  516,  6  Sup.  St.  Rep.  252;  Los 
Angeles,  152  Cal.  242,  15  L.R.A.(N.S.)  1272, 
125  Am.  St.  Rep.  54,  92  Pac.  490,  affirmed 
in  177  U.  S.  558,  44  L.  ed.  886,  20  Sup.  Ct 
Rep.  736. 

The  permission  or  secondary  franchise 
was  lost  by  nonuser  and  abandonment. 

Louisville  Trust  Co.  v.  Cincinnati,  22  C 
C.  A.  334,  47  U.  S.  App.  36,  76  Fed.  296; 
Delaware,  L.  &  W.  R.  Co.  v.  Oswego,  92 
App.  Div.  555,  86  N.  Y.  Supp.  1027. 

Mr.  Alfred  B.  Crutkshajik,  amicus 
curias: 

The  revocation  on  May  11,  1906,  of  the 
aldermanic  permit  oi  1883,  by  the  New 
York  board  of  estimate  and  apportionment, 
cannot  be  held  to  be  an  impairment  of 
any  existing  contract  between  the  New 
York  Electric  Lines  Company  and  the  city 
of  New  York,  because  no  such  contract  is 
established  by  the  record  here. 

Dorsey  v.  Pack  wood,  12  How.  126,  18 
L.  ed.  921;  DeHaro  v.  United  States,  5 
Wall.  599,  18  L.  ed.  681. 

The  proposition  that  this  court  will  ex- 
amine for  itself  the  question  whether  there 
was  in  fact  a  contract  which  has  been 
impaired  by  state  legislation  is  modified 
by  the  rule  which  forbids  this  court  to 
examine  disputed  questions  of  fact  in  the 
first  instance. 

Minneapolis  &  St.  L.  R.  Co.  v.  Minnesota, 
193  U.  S.  53,  48  L.  ed.  614,  24  Sup.  Ct. 
Rep.  396;  Chrisman  v.  Miller,  197  U.  S. 
313,  49  L.  ed.  770,  25  Sup.  Ct.  Rep.  468; 
Hedrick  v.  Atchison,  T.  <fc  S.  T.  R.  Co.  167 
U.  S.  673,  42  L.  ed.  320,  17  Sup.  Ct.  Rep. 
922;  Gardner  v.  Bonestell,  180  U.  S.  362, 
45  L.  ed.  574,  21  Sup.  Ct.  Rep.  399;  Chap- 
man &  D.  Land  Co.  v.  Bigelow,  206  U.  S. 
41,  51  L.  ed.  953,  27  Sup.  Ct.  Rep.  679. 

But,  assuming  that  such  a  contract  as 
is  claimed  here  had  been  in  fact  made 
between  the  city  of  New  York  and  the 
plaintiff  in  error,  and  broken  by  the  city, 
the  remedy,  under  the  circumstances,  would 
be  for  money  damages  only:  it  certainly 
would  not  be  mandamus  against  the  sub- 
way company. 

Memphis  v.  Brown,  20  Wall.  289,  22  L. 
ed.  264. 

The  writ  of  mandamus  is  even  farther 
than  a  suit  for  specific  performance  from 
being  an  appropriate  remedy  for  the  breach 
of  contract  alleged  by  plaintiff  in  error 
here.  Mandamus  also  does  not  lie  where 
the  party  aggrieved  has  another  adequate 
remedy. 

The  Secretary  v.  McGarrahaa  (Cox  v. 
United  States),  9  Wall.  298,  19  L.  ed.  579; 
Ex  parte  Virginia  Comrs.  (Ex  parte  Barks- 
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dale)   112  U.  S.  177,  28  L.  ed.  691,  5  Sup. 
Ct.  Rep.  421. 

And  the  writ  is  only  granted  where  the 
right  is  clearly  established  and  the  duty 
peremptory. 

United  States  ex  rel.  International  Con- 
tracting Co.  v.  Lamont,  155  U.  S.  303,  39 
L.  ed.  160,  15  Sup.  Ct.  Rep.  97. 

By  acting  for  over  twenty  years  as 
though  it  had  no  claim  of  a  franchise  to 
lay  wires  in  the  subways,  the  lines  company 
abandoned  such  claim. 

Cumberland  Teleph.  &  Teleg.  Co.  v. 
Evansville,  74  C.  C.  A.  368,  143  Fed.  238. 

Disuse  of  a  franchise  or  an  easement 
for  a  long  period  constitutes  an  abandon- 
ment thereof. 

Henderson  v.  Central  Pass.  R.  Co.  21 
Fed.  358;  Louisville  Trust  Co.  v.  Cincin- 
nati, 22  C.  C.  A.  334,  47  U.  S.  App.  36, 
76  Fed.  296;  Corning  v.  Gould,  16  Wend. 
531;  People  ex  rel.  Nelson  v.  Marsh,  82 
App.  Div.  571,  81  N.  Y.  Supp.  579,  affirmed 
in  178  N.  Y.  618,  70  N.  E.  1107. 

A  license,  whether  granted  by  writing 
or  by  parol,  may  be  revoked  at  any  time 
without  formal  notice  to  the  licensee,  by 
the  doing  of  any  act  by  the  licensor  evi- 
dencing an   election  to  revoke  the  license. 

Hyde  v.  Graham,  1  Hurlst.  &  C.  593,  158 
Eng.  Reprint,  1020,  32  L.  J.  Exch.  N.  S.  27, 
8  Jur.  N.  8.  1229,  7  L.  T.  N.  S.  563,  11 
Week.  Rep.  119;  Coleman  v.  Foster,  1 
Hurlst.  &  N.  37,  156  Eng.  Reprint,  1108, 
4  Week.  Rep.  489;  Wood  v.  Ledbitter,  13 
Mees.  &  W.  838,  153  Eng.  Reprint,  351,  14 
L.  J.  Exch.  N.  S.  161,  16  Eng.  Rul.  Cas.  49; 
Eckert  v.  Peters,  55  N.  J.  Eq.  379,  36  Atl. 
491;  Wiseman  v.  Lucksinger,  84  N.  Y.  31, 
38  Am.  Rep.  479;  Jackson  ex  dem.  Hull  v. 
Babcock,  4  Johns.  418;  Cronkhite  v.  Cronk- 
hite,  94  N.  Y.  323;  Johnson  v.  Skillman, 
29  Minn.  95,  43  Am.  Rep.  192,  12  N.  W. 
149;  Prince  v.  Case,  10  Conn.  375,  27  Am. 
Dec.  675;  Wilson  v.  St.  Paul,  M.  &  M.  R. 
Co.  41  Minn.  56,  4  L.R.A.  378,  42  N.  W. 
600;  Kemphouse  v.  Gaffner,  73  111.  453,  2 
Mor.  Min.  Rep.  257;  Eggleston  v.  New  York 
&  H.  R.  Co.  35  Barb.  162;  Bruley  v.  Gar- 
vin, 105  Wis.  625,  48  L.R.A.  839,  81  N.  W. 
1038;  Minneapolis,  St.  P.  &  S.  Ste.  M.  R. 
Co.  v.  Marble,  112  Mich.  4,  70  N.  W.  319; 
Tavlor  v.  Gerrifth,  59  N.  H.  569. 

Mr.  Justice  Hughes  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  review  the 
denial  by  the  state  court  of  an  applica- 
tion for  a  writ  of  peremptory  mandamus 
directing  the  Empire  City  Subway  Com- 
pany (Limited)  to  lease  space  in  its  con- 
duits in  the  city  of  New  York  to  the 
plaintiff  in  error. 

In  the  year  1884,  the  legislature  of  the 
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state  of  New  York  required  that  "all  tele- 
graph, telephonic,  and  electric  light  wires" 
in  certain  cities — New  York  and  Brook- 
lyn— should  be  placed  under  the  surface 
of  the  streets  (Laws  of  1884,  chap.  534). 
Under  the  authority  of  a  statute  passed 
in  the  next  year  (Laws  of  1885,  chap.  499, 
amended  by  Laws  of  1886,  chap.  503),  the 
board  of  commissioners  of  electric  subways 
adopted  a  plan  by  which  the  city  of  New 
York  should  enter  into  a  contract  with  a 
company  to  construct  the  necessary  sub- 
ways, etc.,  which  other  companies  operating 
electrical  wires  should  be  compelled  to  use, 
paying  therefor  a  reasonable  rent.  Under 
contracts  made  accordingly  and  ratified  by 
the  legislature  (Laws  of  1887,  chap.  716), 
subways,  etc.,  were  constructed  by  the  Con- 
solidated Telegraph  &  Electrical  Subway 
Company.  The  board  first  mentioned  was 
succeeded  by  the  board  of  electrical  control 
(Laws  of  1887,  chap.  716);  and,  in  1890, 
the  subways,  conduits,  and  ducts  for  low 
tension  conductors,  which  had  been  thus 
provided,  were  transferred  to  the  Empire 
City  Subway  Company  (Limited),  the  de- 
fendant in  error.  The  latter  company,  by 
contract  with  the  board  and  the  city,  made 
in  1891,  under  legislative  authority  (Laws 
of  1891,  chap.  231),  agreed  to  build,  main- 
tain, and  operate  subways,  etc.,  as  speci- 
fied— it  being  provided  that  spaces  therein, 
upon  application,  should  be  leased  "to  any 
company  or  corporation  having  lawful 
power  to  operate  telegraph  or  telephone 
conductors  in  any  Btreet"  in  the  city  of 
New  York. 

The  plaintiff  in  error,  the  New  York 
Electric  Lines  Company,  claiming  to  be 
entitled  to  space  in  these  subways,  made 
application  therefor  on  or  about  June  10, 
1910.  The  request  was  refused  and  the 
present  proceeding  for  a  peremptory  man- 
damus was  brought.  The  assertion  of  right 
rested  upon  a  permission  granted  by  the 
city  of  New  York,  through  its  common 
council,  to  the  plaintiff  in  error,  on  April 
10,  1883,  to  lay  electrical  conductors  in 
the  city's  streets.  This  permission,  the 
city,  by  its  board  of  estimate  and  appor- 
tionment, which  had  succeeded  to  the 
powers  of  the  former  common  council  in 
the  matter,  had  formally  revoked  by  a 
resolution  adopted  on  May  11,  1906,  recit- 
ing that  whatever  rights  the  company  had 
secured  under  the  permission  in  question 
had  long  since  been  forfeited  by  n  on  user. 
The  court  of  appeals  of  the  state,  holding 
that  the  board  of  estimate  and  apportion- 
ment had  this  power  of  revocation,  and  had 
duly  exercised  it,  affirmed  an  order  refus- 
ing the  writ  of  mandamus.  201  N.  Y.  32  i, 
94  N.  E.   1056.     The  plaintiff  in  error  in- 
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sists  that  the  resolution  thus  sustained  wu 
an  unconstitutional  impairment  of  the 
obligation  of  its  contract  with  the  city. 

We  think  that  it  sufficiently  appears 
that  this  question  was  raised  in  the  state 
court,  and  as  the  state  court  gave  effect  to 
the  repealing  resolution  the  case  is  properly 
here.  It  is  therefore  the  duty  of  this 
court  to  determine  for  itself  whether  a 
contract  existed  and  whether  its  obligation 
has  been  impaired.  Douglas  v.  Kentucky, 
168  U.  S.  488,  502,  42  L.  ed.  553,  557,  18 
Sup.  Ct.  Rep.  199;  St.  Paul  Gaslight  Co.  v. 
St.  Paul,  181  U.  S.  142,  148,  45  L.  ed.  788, 
791,  21  Sup.  Ct.  Rep.  575;  Grand  Trunk 
Western  R.  Co.  v.  South  Bend,  227  U.  S. 
544,  551,  57  L.  ed.  633,  638,  44  LJLA.(N.S.> 
405,  33  Sup.  Ct.  Rep.  303;  Atlantic  Coast 
Line  R.  Co.  ▼.  Goldsboro,  232  U.  S.  548, 
556,  58  L.  ed.  721,  725,  34  Sup.  Ct.  Rep. 
364;  Louisiana  R.  &  Nav.  Co.  v.  Behrman 
[235  U.  S.  164,  59  L.  ed.  175,  35  Sup.  (X 
Rep.  62]. 

The  plaintiff  in  error  was  incorporated 
in  the  year  1882,  under  a  general  law  of 
the  state  of  New  York  (Laws  of  1848, 
chap.  265,  as  amended  by  Laws  of  1853, 
chap.  471).  Its  certificate  of  incorporation 
stated,  among  other  things,  that  it  was 
incorporated  for  the  purpose  of  "owning, 
constructing,  using,  maintaining,  and  leas- 
ing lines  of  telegraph  wires  or  other  electric 
conductors  for  telegraphic  and  telephonic 
communication  and  for  electric  illumina- 
tion, to  be  placed  under  the  pavements  of 
the  streets  ...  of  the  cities  of  New 
York  and  Brooklyn,"  and  "for  the  purpose 
of  owning  franchises  for  laying  and  operat- 
ing the  said  lines  of  electric  conductors." 
Chapter  483  of  the  Laws  of  1881  had 
authorized  any  company  so  incorporated 
"to  construct  and  lay  lines  of  electrical 
conductors  underground  in  any  city,"  pro- 
vided that  it  "first  obtain  from  the  com- 
mon council"  of  such  city  the  "permission 
to  use  the  streets"  for  the  purposes  set 
forth.  The  permission  in  question,  which, 
as  already  stated,  was  granted  by  the  com- 
mon council  of  the  city  of  New  York,  on 
April  10,  1883,  was  (omitting  parts  not 
here  material)  as  follows: 

"Resolved,  that  permission  be  and  hereby 
is  granted  to  the  New  York  Electric  Lines 
Company,  to  lay  wires  or  other  conductors 
of  electricity,  in  and  through  the  streets, 
avenues,  and  highways  of  New  York  city, 
and  to  make  connections  of  such  wires  or 
conductors  underground  by  means  of  the 
necessary  vaults,  test  boxes,  and  distribut- 
ing conduits,  and  thence  above  ground  with 
points  of  electric  illuminations  or  of  tele- 
graphic or  telephone  signals  in  accordance 
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with  the  provisions  of  an  ordinance  .  .  . 
approved    .    .    .    December  14,  1878." 

It  was  also  resolved  that  the  company 
should  not  "transfer  or  dispose  of  the  fran- 
chise hereby  granted  without  the  further 
authority  of  the  common  council." 

On  April  24,  1883,  the  plaintiff  in  error 
presented  to  the  common  council,  and  the 
latter  spread  upon  its  minutes,  a  formal 
acceptance  of  the  permission,  which,  after 
the  recitals,  states: 

,4Now,  therefore,  the  said  New  York 
Electric  Lines  Company  by  these  presents 
accepts  the  said  franchise  as  contained  in  the 
ordinance  and  resolutions  adopted  by  the 
honorable  the  board  of  aldermen,  April  10, 
1883,  and  agrees  to,  assumes,  and  obligates 
itself  in  the  observance  of  all  the  require- 
ments, provisions,  restrictions,  conditions, 
and  limitations  contained  in  the  said  last- 
mentioned  ordinance  as  adopted  April  10, 
1883,  as  well  also  as  to  the  provisions,  con- 
ditions, and  obligations  of  said  general  ordi- 
nance approved  by  the  mayor  December 
14th,   1878." 

The  ordinance  of  1878,  referred  to,  regu- 
lated the  method  of  laying  wires  under 
the  streets,  and  provided  that  within  six 
months  after  the  grant  of  permission, 
grantees  should  file  with  the  county  clerk 
"maps,  diagrams,  and  tabular  statements 
indicating  the  amount  and  position  of  the 
spaces  proposed  to  be  occupied  by  them." 
In  May,  1883,  the  plaintiff  in  error,  in 
asserted  compliance  with  the  ordinance,  filed 
a  map,  diagrams,  and  statement.  It  is 
alleged  in  the  affidavits  presented  on  the 
application  for  mandamus  that  the  plain- 
tiff in  error  secured  inventions  and  patent 
rights,  that  it  had  an  office  and  factory, 
that  it  prosecuted  experimental  work  in 
relation  to  its  project,  and  expended  in  this 
way  large  sums  of  money.  But,  in  the 
actual  construction  of  conduits  or  laying 
of  wires,  nothing  was  done  prior  to  the 
legislation  of  1885  and  1880,  which,  as  we 
have  seen,  provided  for  a  comprehensive 
plan  for  the  building  of  subways  in  which 
electrical  conductors  should  be  placed. 

Section  3  of  the  act  of  1885  expressly 
made  it  obligatory  upon  any  company 
"operating  or  intending  to  operate  elec- 
trical conductors,"  and  desiring  or  being 
required  to  place  its  conductors  under- 
ground, to  file  with  the  board  of  commis- 
sioners a  "map  or  maps,  made  to  scale," 
showing  the  proposed  plan  of  construction 
of  its  underground  electrical  system,  and 
"to  obtain  the  approval  by  said  board  of 
said  plan"  before  any  underground  conduits 
should  be  constructed.  The  plaintiff  in 
error  did  not  submit  a  plan  to  the  board 
as  required  by  the  statute.    In  July,  1886, 
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it  applied  to  the  commissioner  of  public 
works  for  a  permit  to  make  the  necessary 
excavations  in  the  streets  for  the  purpose 
of  laying  conductors,  and,  on  the  applica- 
tion being  denied,  petitioned  for  a  writ  of 
peremptory  mandamus  to  direct  the  com* 
missioner  to  grant  it.  It  was  insisted  in 
its  petition  in  that  proceeding  that  it  had 
"never  operated  or  intended  to  operate 
electrical  conductors,"  its  intention  having 
always  been  "to  lease  to  other  persons, 
natural  or  corporate,  all  of  its  electrical 
conductors,  and  not  to  operate  itself  any" 
of  them;  that  the  acts  of  1885  and  1886 
above  mentioned,  relating  to  the  con- 
struction of  subways,  did  not  apply  to  the 
plaintiff  in  error;  and  that,  if  they  were 
applicable,  they  violated  the  Federal  Con- 
stitution, being  an  impairment  of  its  con- 
tract with  the  city,  and  operating  to  de- 
prive the  plaintiff  in  error  of  its  property 
without  due  process  of  law.  The  state 
court  held  that  the  statutes  in  question 
were  applicable  to  the  plaintiff  in  error, 
and  were  constitutional,  and  refused  the 
mandamus.  People  ex  reL  New  York  Elec- 
tric Lines  Co.  v.  Squire,  107  N.  Y.  693, 
1  Am.  St.  Rep.  893,  14  N.  E.  820. 

This  court  affirmed  the  judgment  (id. 
154  U.  S.  175,  36  L.  ed.  666,  12  Sup.  Ct. 
Rep.  880),  saying  (pp.  187,  188): 

"In  no  sense  of  the  term  do  we  think 
it  can  be  safely  averred  that  the  acts  of 
1885  and  1886  are  not  applicable  to  the 
relator.  .  .  .  Neither  can  it  be  said  that 
the  acts  of  1885  and  1886  have  a  retroac- 
tive effect,  at  least,  so  far  as  the  relator 
is  concerned,  since  whatever  rights  it  ob- 
tained under  the  ordinance  of  1883,  which 
it  accepted  as  the  basis  of  the  contract  it 
claims  to  have  entered  into,  were  expressly 
subject  to  regulation,  in  their  use,  by  the 
highest  legislative  power  in  the  state,  act- 
ing for  the  benefit  of  all  interests  affected 
by  those  rights,  and  for  the  benefit  of  the 
public  generally,  so  long  as  the  relator's 
essential  rights  were  not  impaired  or  in- 
vaded. New  Orleans  Gaslight  Co.  v.  Louis- 
iana Light  &  H.  P.  &  Mfg.  Co.  115  V.  S. 
650,  29  L.  ed.  516,  6  Sup.  Ct.  Rep.  252; 
Stein  v.  Bienville  Water  Supply  Co.  141 
U.  S.  67,  35  L.  ed.  622,  11  Sup.  Ct.  Rep. 
892." 

And  conceding,  for  the  purpose  of  the 
discussion,  but  "without  deciding,"  that  the 
plaintiff  in  error  had  a  contract  with  the 
city  "for  the  laying  of  its  wires,  and  the 
construction  of  its  underground  electrical 
system,"  this  court  reached  the  conclusion 
that  its  rights  had  in  no  way  been  impaired 
by  the  legislation  under  review. 

This  decision  was  rendered  in  May,  1892* 
Meanwhile,  pursuant  to  the  statutes  above' 
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mentioned,  a  plan  of  construction  had  been 
adopted  by  the  board  charged  with  that 
duty,  subways  had  been  built,  and  the 
defendant  in  error  had  entered  into  its 
contract  to  maintain  and  operate  those  for 
low  tension  conductors,  as  specified,  includ- 
ing telegraph  and  telephone  conductors. 
But  for  fifteen  years  after  the  final  deci- 
sion in  the  case  cited  no  application  was 
made  by  the  plaintiff  in  error  for  space  in 
these  subways.  The  first  application  for 
such  space  was  made  in  June,  1907,  and 
was  not  granted. 

Nor,  during  this  long  period,  was  any 
attempt  made  by  the  plaintiff  in  error 
either  to  build  conduits  or  to  place  wires 
under  the  city's  streets,  save  that  in 
December,  1905,  it  applied  to  the  commis- 
sioner of  water  supply,  gas,  and  electricity 
for  a  permit  to  open  the  streets  for  that 
purpose,  and,  on  its  being  denied,  a  pro- 
ceeding was  begun  to  obtain  a  peremptory 
writ  of  mandamus.  This  was  refused,  and 
the  order  to  that  effect  was  affirmed  by 
the  court  of  appeals  of  the  state.  People 
ex  rel.  New  York  Electric  Lines  Co.  v. 
Ellison,  188  N.  Y.  523,  81  N.  E.  447.  The 
pertinent  legislation  and  the  subway  con- 
tracts were  reviewed,  and  the  requirement 
that  electrical  conductors  should  be  placed 
in  conduits  constructed  in  accordance  with 
the  adopted  plan,  instead  of  the  plaintiff 
in  error  being  permitted  to  build  its  own 
subways  for  such  conductors,  was  sus- 
tained. In  arriving  at  this  result,  it  was 
again  assumed  that  the  plaintiff  in  error 
had  a  continuing  right  under  the  city's  per- 
mission, but  this  question  was  expressly 
reserved  (id.  p.  527).  A  writ  of  error  sued 
out  from  this  court  was  dismissed  on 
motion  of  the  plaintiff  in  error.  214  U.  S. 
529,  53  L.  ed.   1069,  29  Sup.  Ct.  Hep.  695. 

It  was  about  the  time  when  the  last- 
mentioned  proceeding  was  instituted  that 
the  city's  permission  was  revoked  (May  11, 
1906) ;  and  the  state  court,  in  its  opinion 


in  the  present  case,  said  that  the  question 
"remaining  to  be  determined"  was  whether 
"the  relator,  under  the  resolution  of  the 
common  council  of  April,  1883,  has  the 
right,  as  a  matter  of  law,  to  have  its 
wires  inserted  in  the  ducts  of  the  Empire 
City  Subway  Company,  notwithstanding  the 
revocation  of  such  resolution."  Did  a  "bare 
acceptance"  of  the  permission  operate  to 
vest  an  irrevocable  franchise?  201  N.  Y. 
p.  329,  94  N.  E.  1056.  This  question  was 
answered  in  the  negative  in  the  view  that 
such  a  permission  is  "a  license  merely, 
revocable  at  the  pleasure  of  the  city,  unless 
it  has  been  accepted  and  some  substantial 
part  of  the  work  performed,"  as  contem- 
plated by  the  permission,  "sufficient  to 
create  a  right  of  property  and  thus  form  a 
consideration  for  the  contract."  , 

The  plaintiff  in  error  challenges  this 
view,  insisting  that,  by  virtue  of  the  city's 
permission,  it  is  the  grantee  of  an  irre- 
vocable franchise  in  the  city's  streets;  that 
this  franchise  was  derived  from  the  state; 
that  when  the  consent  of  the  city  waa 
given,  as  provided  in  the  statute,  the  grant 
became  immediately  operative  and  could 
not  thereafter  be  revoked  or  impaired  by 
municipal  resolution  or  ordinance;  that  the 
granted  right,  however  named,  is  property, 
— and,  as  such  is  inviolable;  and  that  this 
position  is  supported  by  numerous  decisions 
both  of  the  state  court  and  of  this  court, 
which  are  cited  in  the  margin.!  Thus,  in 
Ghee  v.  Northern  Union  Gas  Co.  158  N.  Y. 
510,  513,  53  N.  E.  692,  referring  to  the 
legal  effect  of  the  consent  of  the  municipal 
authorities  under  a  statute  empowering 
the  corporation  to  lay  gas  conduits  in 
streets,  on  such  consent,  the  court  said: 
"It  operates  to  create  a  franchise  by  which 
is  vested  in  the  corporation  receiving  it  a 
perpetual  and  indefeasible  interest  in  the 
land  constituting  the  streets  of  a  munici- 
pality. It  is  true  that  the  franchise  comes 
from  the   state,  but   the  act   of   the  local 


IMilhau  v.  Sharp,  27  N.  Y.  611,  620,  84 
Am.  Dec.  314;  People  v.  O'Brien,  111  N.  Y. 
1,  38,  2  L.R.A.  255,  7  Am.  St.  Rep.  684,  18 
N.  E.  692;  Suburban  Rapid  Transit  Co.  v. 
New  York,  128  N.  Y.  510,  520,  28  N.  E. 
525;  People  ex  rel.  Woodhaven  Gaslight  Co. 
v  Deehan,  153  N.  Y.  528,  532,  47  N.  E. 
787;  Ghee  v.  Northern  Union  Gas  Co.  158 
N.  Y.  510,  513,  53  N.  E.  692;  Rochester  v. 
Rochester  R.  Co.  182  N.  Y.  99,  119,  70 
L.R.A.  773,  74  N.  E.  953;  New  York  v. 
Bryan,  196  N.  Y.  118,  164,  165,  88  N.  E. 
467;  New  Orleans  Gaslight  Co.  v.  Louisi- 
ana Light  &  H.  P.  &  Mfg.  Co.  115  U.  S.  650, 
660,  29  L.  ed.  516,  520,  6  Sup.  Ct.  Rep.  252; 
New  Orleans  Waterworks  Co.  v.  Rivers,  115 
U.  8.  674,  680,  681,  29  L.  ed.  525,  527,  628, 
6  Sup.  Ct.  Rep.  273;  Walla  Walla  v.  Walla 
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Walla  Water  Co.  172  U.  S.  1,  9,  43  L.  ed. 
341,  345,  19  Sup.  Ct.  Rep.  77;  Detroit  v. 
Detroit  Citizens*  Street  R.  Co.  184  U.  S. 
368,  394,  46  L.  ed.  592,  610,  22  Sup.  Ct. 
Rep.  410;  Louisville  ▼.  Cumberland  Teleph. 
&  Teleg.  Co.  224  U.  S.  649,  658,  663,  56  L. 
ed.  934,  938,  940,  32  Sup.  Ct.  Rep.  572; 
Grand  Trunk  Western  R.  Co.  ▼.  South  Bend. 
227  U.  S.  544,  552,  57  L.  ed.  633,  639,  44 
L.R.A.(N.S.)  405,  33  Sup.  Ct.  Rep.  303; 
Owensboro  v.  Cumberland  Teleph.  &  Teleg. 
Co.  230  U.  S.  58,  65,  57  L.  ed.  1389,  1393, 
33  Sup.  Ct.  Rep.  988;  Boise  Artesian  Hot 
&  Cold  Water  Co.  v.  Boise  City,  230  U.  S. 
84,  90,  91,  57  L.  ed.  1400,  1406,  1407,  33 
Sup.  Ct.  Rep.  997 ;  Russell  v.  Sebastian,  233 
U.  S.  196,  204,  58  L.  ed.  912,  921,  34  Sup. 
Ct.  Rep.  517,  Ann.  Cas.  1914C,  1282. 
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authorities,  who  represent  the  state  by  its 
permission  and  for  that  purpose,  constitutes 
the  act   upon   which   the  law  operates   to 
create  the  franchise,"    And  in  Louisville  t. 
Cumberland  Teleph.  &  Teleg.  Co.  224  U.  S. 
649,   659,  66  L.  ed.   934,  938,  32  Sup.  Ct. 
Rep.  572,  where  a  corporation  was  author- 
ized to   erect  poles,  etc.,  over  the  streets 
with  the  consent  of  the  general  council  of 
the  city,  it  was  held  that  the  charter  fran- 
chises  became  'fully  operative"  when  the 
city's  consent  was  obtained.    "Such  a  street 
franchise  has  been  called  by  various  names, 
— an   incorporeal  hereditament,  an  interest 
in  land,  an  easement,  a  right  of  way, — but, 
howsoever  designated,  it  is  property."     Id. 
p.  661.     Again,  in  the  recent  case  of  Owens- 
boro  v.    Cumberland  Teleph.   &  Teleg.  Co. 
230  U.   S.  58,  65,  57  L.  ed.  1380,  1393,  83 
Sup.  Ct.  Rep.  988,  it  was  said:     "That  an 
ordinance  granting  the  right  to  place  and 
maintain  upon  the  streets  of  a  city  poles 
and  wires  of  such  a  company  is  the  grant- 
ing of  a  property  right  has  been  too  many 
times  decided  by  this  court  to  need  more 
than    a    reference    to    some    of    the    later 
cases."     See  also  Boise  Artesian  Hot  &  Cold 
Water  Co.  v.  Boise  City,  230  U.  S.  84,  91, 
57  Lu,  ed.  1400,  1406,  33  Sup.  CL  Rep.  997. 
These  municipal  oonsents  are  intended  to 
afford  the  basis  of  enterprise  with  recipro- 
cal advantages,  and  it  would  be  virtually 
impossible  to  fulfil  the  manifest  intent  of 
the  legislature  and  to  secure  the  benefits 
expected  to  flow  from  the  privileges  con- 
ferred, if,  in  the  initial  stages  of  the  enter- 
prise, when  the  necessary  proceedings  pre- 
liminary to  the  execution  of  the  proposed 
work  are  being  taken  with  due  promptness, 
or  when  the  work  is  under  way,  the  munici- 
pal consent  should  be  subject  to  revocation 
at  any  time  by  the  authorities, — not  upon 
the  ground  that  the  contract  had  not  been 
performed,  or  that  any   condition  thereof, 
express   or  implied,  had  been   broken,  but 
because   as  yet  no  contract  whatever  had 
been  made,  and  there  was  nothing  but  a 
license,     which    might    be    withdrawn    at 
pleasure.     Grants  like  the  one  under  con- 
sideration   are    not    nude    pacts,    but    rest 
upon     obligations    expressly    or    impliedly 
assumed   to  carry  on   the  undertaking  to 
which    they    relate.      See   the   Binghamton 
Bridge    (Chenango  Bridge  Co.  v.  Bingham- 
ton Bridge  Co.)    3  Wall.  51,  74,  18  L.  ed. 
137,    142;    Pearsall   v.    Great   Northern   R. 
Co.  161  U.  8.  646,  663,  667,  40  L.  ed.  838, 
844,  846,  16  Sup.  Ct.  Rep.  705.     They  are 
made  and  received  with  the  understanding 
that  the  recipient  is  protected  by  a  con- 
tractual right  from  the  moment  the  grant 
is  accepted  and  during  the  course  of  per- 
formance as  contemplated,  as  well  as  after  I 


that  performance.  The  ease  of  Capital  City 
light  &  Fuel  Co.  v.  Tallahassee,  186  U.  S. 
401,  46  L.  ed.  1219,  22  Sup.  Ct.  Rep.  866, 
to  which  the  defendant  in  error  refers,  is 
not  opposed.  There  the  complainant,  upon 
the  ground  of  an  exclusive  privilege,  sought 
to  enjoin  a  municipality  from  operating  its 
own  electric  light  plant;  although  ten  years 
had  elapsed  since  the  complainant's  grant, 
the  complainant  had  done  nothing  whatever 
to  establish  an  electric  light  business,  and 
under  the  express  terms  of  the  statute  the 
exclusive  privilege  had  not  attached  (id.  p. 
410). 

But,  while  the  grant  becomes  effective 
when  made  and  accepted  in  accordance  with 
the  statute,  and  the  grantee  is  thus  pro- 
tected in  starting  the  enterprise,  it  has 
always  been  recognized  that,  as  the  fran- 
chise is  given  in  order  that  it  may  be  exer- 
cised for  the  public  benefit,  the  failure  to 
exercise  it  as  contemplated  is  ground  for 
revocation  or  withdrawal  In  the  cases 
where  the  right  of  revocation  in  the  ab- 
sence of  express  condition  has  been  denied, 
it  will  be  found  that  there  has  been  per- 
formance at  least  to  some  substantial  ex- 
tent, or  that  the  grantee  is  duly  proceeding 
be*  perform.  And  when  it  is  said  that  there 
is  vested  an  indefeasible  interest,  easement, 
or  contract  right,  it  is  plainly  meant  to 
refer  to  a  franchise  not  only  granted,  but 
exercised  in  conformity  with  the  grant. 
(See  esses  cited  supra.)  It  is  a  tacit  con- 
dition annexed  to  grants  of  franchises  that 
they  may  be  lost  by  misuser  or  nonuser. 
Terrett  v.  Taylor,  9  Craneh,  43,  51,  &  L. 
ed.  660,  668;  Chicago  L.  Inc.  Co.  v.  Needles, 
113  U.  S.  574,  580,  28  L.  ed.  1084,  1087, 
5  Sup.  Ct  Rep.  681;  Given  v.  Wright,  117 
U.  S.  648,  666,  29  L.  ed.  1021,  1024,  6  Sup. 
Ct.  Rep.  907.  The  condition  thus  implied 
is,  of  course,  a  condition  subsequent.  The 
same  principle  is  applicable  when  a  munici- 
pality under  legislative  authority  gives  the 
permission  which  brings  the  franchise  into 
being;  there  is  necessarily  implied  the  con- 
dition of  user.  The  conception  of  the 
permission  as  giving  rise  to  a  right  of 
property  in  no  way  involves  the  notion  that 
the  exercise  of  the  franchise  may  be  held 
in  abeyance  for  an  indefinite  time,  and 
that  the  right  may  thus  be  treated  as  a 
permanent  lien  upon  the  public  streets,  to 
be  enforced  for  the  advantage  of  the  owner 
at  any  time,  however  distant.  Although 
the  franchise  is  property,  "it  is  subject  to 
defeasance  or  forfeiture  by  failure  to  exer- 
cise it  (People  v.  Broadway  R.  Co*  126 
N.  Y.  29,  26  N.  E.  961),  or  by  subsequent 
abandonment  after  it  has  been  exercised 
(People  v.  Albany  &  V.  R.  Co.  24  N.  V. 
261,   82   Am.   Dec   £95).     If   "no   time   is 
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prescribed,  the  franchise  must  be  exercised 
within  a  reasonable  time."  New  York  ▼. 
Bryan,  196  N.  Y.  158,  164,  89  N.  E.  467. 

It  follows  that  where  the  franchise  has 
not  been  exercised  within  a  reasonable  time 
in  accordance  with  the  condition  which  in- 
heres in  the  nature  of  the  grant,  its  revoca- 
tion upon  this  ground  cannot  be  regarded 
as  an  impairment  of  contractual  obligation. 
The  privileges  conferred  may  be  withdrawn 
by  such  methods  of  procedure  as  are  con- 
sistent with  established  legal  principles. 
This  rule,  frequently  recognized  in  case* 
where  franchises  have  been  abused  or  mis- 
employed (see  Chicago  L.  Ins.  Co.  v. 
Needles,  113  U.  S.  574,  580,  28  L.  ed.  1084, 
1087,  5  Sup.  Ct.  Rep.  681;  Farmers'  Loan 
A  T.  Co.  v.  Galesburg,  133  U.  S.  156,  179, 
33  L.  ed.  573,  582,  10  Sup.  Ct.  Rep.  316; 
New  Orleans  Waterworks  Co.  v.  Louisiana, 
185  U.  S.  336,  347,  46  L.  ed.  936,  942,  22 
Sup.  Ct.  Rep.  691;  Columbus  v.  Mercantile 
Trust  &  D.  Co.  218  U.  S.  645,  663,  54  L.  ed. 
1193,  1199,  31  Sup.  Ct.  Rep.  105;  Dill.  Mun. 
Corp.  5th  ed.  §  1311),  must  also  be  ap- 
plicable where  they  have  been  neglected, 
that  is,  have  not  been  used  in  due  time. 
Whether  in  such  cases,  where  there  has 
been  a  municipal  permission  for  use  of 
streets  the  state  shall  proceed  directly  by 
quo  warranto,  or  whether  it  shall  authorize 
the  municipality  to  pass  a  resolution  or 
ordinance  of  repeal  or  revocation,  leaving 
the  property  of  its  course  to  be  determined 
in  an  appropriate  legal  proceeding  in  which 
the  default  of  the  grantee  may  be  adjudi- 
cated, is  a  question  of  state  law  with  which 
we  are  not  concerned.  The  resolution  in 
such  case  serves  to  define  the  attitude  of 
the  public  authorities,  and  to  revoke  the 
permission  where  sufficient  ground  exists 
for  such  revocation.  Whether  there  has 
been  such  a  misuse  or  nonexercise  of  the 
franchise  as  to  warrant  its  withdrawal  is 
a  matter  for  judicial  consideration. 


In  the  present  case,  the  plaintiff  in  error, 
insisting  upon  its  continuing  right,  despite 
the  resolution  of  revocation,  applied  for  a 
peremptory  writ  of  mandamus  to  compel  the 
Subway  Company — a  quasi  public  instru- 
mentality— to  furnish  the  desired  space  in 
its  conduits.  It  had  been  held  by  the  state 
court  that  this  was  an  available  remedy 
where  a  company  had  "lawful  power"  to 
operate  its  conductors  in  the  city's  streets, 
and  had  been  denied  the  space  which  the 
Subway  Company  by  its  contract  with  the 
city  had  agreed  to  give.  Re  Long  Acre 
Electric  Light  &  P.  Co.  188  N.  Y.  361, 
80  N.  E.  1101.  The  question  of  "lawful 
power"  of  the  plaintiff  in  error  was  con- 
sidered and  the  application  refused.  It  is 
true  that  it  was  stated  that  there  was  a 
license  only  which,  by  reason  of  nonper- 
formance, had  not  ripened  into  a  contract 
right,  but  it  is  equally  true  that  the  non- 
performance shown  was  available  to  defeat 
that  right,  assuming  it  to  have  been  created 
at  the  time  of  the  grant,  and  to  make  the 
resolution  of  revocation — which  the  state 
court  has  held  was  adopted  under  state 
authority — entirely  proper. 

For  a  long  period  of  years  after  the  final 
determination  of  the  validity  of  the  stat- 
utes authorizing  a  comprehensive  scheme 
of  subway  construction,  and  after  the  con- 
tract with  the  Subway  Company  had  been 
made,  the  plaintiff  in  error  made  no 
attempt  to  secure  space  and  to  exercise 
the  franchise  now  claimed.  It  treated 
that  right  as  susceptible  of  practically 
indefinite  retention  unused.  In  the  circum- 
stances disclosed,  its  excuses  are  unavail- 
ing. The  right  conferred,  assuming  it  to 
be  a  contract  right,  was  to  be  used  within 
a  reasonable  time  or  lost.  In  view  of  the 
state  of  the  case  as  to  nonexercise,  it  can- 
not be  said  that  its  constitutional  right 
has  been  infringed. 

Judgment  affirmed. 


UNITED  STATES  SUPREME  COURT. 

ROBERT  RUSSELL,  Plff.  in  Err., 

v. 

CHARLES  E.  SEBASTIAN. 

(233  U.  S.  195,  58  L.  ed.  912,  34  Sup.  Ct. 

Rep.  517.) 

Constitutional  law  —  impairing  contract 
obligations  —  corporate  franchise  — 
acceptance  of  state's  offer. 

1.  The  grant  resulting  from  the  acceptance 

Note.  —  For  privilege  of  using  street  as 
a  contract  within  the  Constitutional  provi- 
sion against  impairing  the  obligation  of 
contracts,  see  annotation  following  this  case, 
post,  892,  and  references  therein  to  annota- 
tions on  related  questions. 
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by  the  establishment  of  a  plant  devoted  to 
the  prescribed  public  use  of  the  state's  offer 
in  CaL  Const.  1879,  art.  11,  §  19,  as  amended 
in  1885,  to  permit  persons  or  corporations 
duly  incorporated  for  the  purpose  "in  any 
city  where  there  are  no  public  works  owned 
and  controlled  by  the  municipality  for  sup- 
plying the  same  with  water  or  artificial 
light'*  to  lay  pipes  in  the  city  streets  for 
the  purpose  specified,  constituted  a  contract, 
and  vested  in  the  accepting  individual  or 
corporation  a  property  right  protected  by 
the  Federal  Constitution  against  impair- 
ment. 
For  other  cases,  see  Constitutional  Law,  II* 

g,  1,  a,  (2),  in  Dig.  1-52  N.  8. 
Same  —  rights    of   gas   company  —  ex- 
tending mains  In  city  streets. 
2.  The  contract  rights  of  a  gas  company 
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accepting,  by  the  establishment 'of  its  plant, 
the  state's  offer  in  Cal.  Const.  1879,  art.  11, 
i  19,  as  amended  in  1885,  of  the  privilege  of 
laying  pipes  in  the  streets  of  a  city  so  far 
as  may  "be  necessary  for  introducing  into 
and  supplying  such  city  and  its  inhabi- 
tants" with  artificial  light,  include  the  con- 
tinuing authority  to  lay  its  gas  mains  in 
streets  not  previously  used  in  order  to  ex- 
tend its  distributing  system  within  the  city, 
subject  only  to  the  limitations  which  such 
constitutional  provision  prescribes:  viz.,  lo- 
cal superintendence  of  the  execution  of  the 
work,  regulations  for  indemnity  with  re- 
spect to  damage,  and  the  right  of  the  mu- 
nicipality to  regulate  the  rates;  and  such 
rights  were  unconstitutionally  impaired  by 
the  amendment  of  such  constitutional  pro- 
vision on  October  10,  1911,  and  by  the 
municipal  ordinances  adopted  in  pursuance 
thereof,  under  which  extensions  cannot  be 
made  unless  the  gas  company  first  seeks  and 
obtains  a  franchise  by  purchase. 
For  other  cases,  see  Constitutional  Law,  II. 
g>  1,  a,  (2),  in  Dig.  1-52  N.  8. 

(April  6,  1914.) 

ERROR  to  the  Supreme  Court  of  Cali- 
fornia to  review  a  decree  refusing  relief 
by  habeas  corpus  to  petitioner,  arrested 
upon  the  charge  of  excavating  in  a  city 
street,  in  violation  of  a  municipal  ordi- 
nance.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Oscar  Trippet  and  H.  H.  Trow- 
bridge, for  plaintiff  in  error : 

The  constitutionality  of  an  ordinance  of 
a  city  may  be  tested  upon  an  application 
for  a  writ  of  habeas  corpus. 

Re  Johnston,  137  Cal.  116,  69  Pac.  973. 

Section  19  of  article  11  of  the  Constitu- 
tion of  the  state  of  California  is  a  grant 
of  a  franchise  to  any  gas  company  that  ac- 
cepted the  same  prior  to  the  amendment 
thereof,  and  such  grant  and  the  acceptance 
constituted  a  contract  between  the  people 
of  the  state  and  such  gas  company,  which 
could  not  be  impaired  by  any  change  in  the 
provisions  of  the  Constitution. 

People  v.  Stephens,  62  Cal.  209;  Pereria 
v.  Wallace,  129  Cal.  397,  62  Pac.  61;  Mer- 
cantile Trust  Co.  v.  Denver,  161  Fed.  769; 
People  ex  rel.  Wood  haven  Gaslight  Co.  v. 
Deehan,  153  N.  Y.  528,  47  N.  E.  787;  Welsh 
v.  Bramlet,  98  Cal.  224,  33  Pac  66;  Mc- 
Donald v.  Patterson,  54  Cal.  247;  Western 
U.  Teleg.  Co.  v.  Hopkins,  16Q  Cal.  106,  116 
Pac.  557;  Re  Johnston,  137  Cal.  115,  69 
Pac.  973;  Stockton  Gas  &  Electric  Co.  v. 
San  Joaquin  County,  148  Cal.  314,  5  L.R.A. 
(N.S.)  174,  83  Pac.  54,  7  Ann.  Cas.  511; 
Denninger  V.  Pomona,  145  Cal.  629,  79  Pac. 
360;  Bank  of  California  v.  San  Francisco, 
142  Cal.  276,  64  L.R.A.  918,  100  Am.  St. 
Rep.  130,  75  Pac.  832;  San  Jose"  Gas  Co.  v. 
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January,  67  Cal.  614;  People  ex  rel.  Spiers 
v.  Lawley,  17  Cal.  App.  331,  119  Pac.  1089; 
Nevada  Bank  v.  Steinmetz,  64  Cal.  301,  30 
Pac.  970;  Workman  v.  Southern  P.  R.  Co. 
129  Cal.  536,  62  Pac.  185,  316;  Merced  Falls 
Gas  k  Electric  Co.  v.  Turner,  2  Cal.  App. 
720,  84  Pac.  239;  Southern  P.  Co.  v.  Port- 
land, 177  Fed.  958;  Indianapolis  Cable 
Street  R.  Co.  v.  Citizens'  Street  R.  Co.  127 
Ind.  369,  8  L.R.A.  539,  24  N,  £.  1054,  26 
N.  E.  893;  Stanislaus  County  v.  San  Joa- 
quin &  K.  River  Canal  &  Irrig.  Co.  192 
U.  S.  201,  206,  48  L.  ed.  406,  410,  24  Sup. 
Ct.  Rep.  241;  Hovelman  v.  Kansas  City 
Horse  R.  Co.  79  Mo.  639;  State,  Hudson 
Teleph.  Co.  Prosecutor,  v.  Jersey  City,  49 
N.  J.  L.  303,  60  Am.  Rep.  619,  8  Atl.  123; 
Rutland  Electric  Light  Co.  v.  Marble  City 
Electric  Light  Co.  65  Vt.  377,  20  L.R.A. 
821,  36  Am.  St.  Rep.  868,  26  Atl.  635; 
Northwestern  Teleph.  Exch.  Co.  v.  Minne- 
apolis, 81  Minn.  140,  53  L.R.A.  175,  83 
N.  W.  527,  86  N.  W.  69;  Boise  Artesian 
Hot  &  Cold  Water  Co.  v.  Boise  City,  230 
U.  S.  84,  57  L.  ed.  1400,  33  Sup.  Ct.  Rep. 
997 ;  Pearsall  v.  Great  Northern  R.  Co.  161 
U.  S.  646,  40  L.  ed.  838,  16  Sup.  Ct  Rep. 
705;  Capital  City  Light.  &  Fuel  Co.  v. 
Tallahassee,  186  U.  S.  401,  46  L.  ed.  1219, 
2fc  Sup.  Ct.  Rep.  866;  Detroit  v.  Detroit  & 
H.  PI.  Road  Co.  43  Mich.  140,  5  N.  W.  275; 
Elliott,  Roads  &  Streets,  2d  ed.  §  759; 
Grand  Trunk  Western  R.  Co.  v.  South 
Bend,  227  U.  S.  544,  57  L.  ed.  633,  44 
L.R.A.(N.S.)  405,  33  Sup.Ct.  Rep.  303. 

The  franchise  granted  by  the  Constitu- 
tion of  1879  to  gas  and  water  companies  is 
what  is  generally  spoken .  of  as  a  "blanket" 
franchise.  This  kind  of  a  franchise  is  a 
valid  grant,  and  when  accepted  is  as  bind- 
ing as  if  the  corporation  had  occupied  all 
the  streets  of  the  city. 

People  ex  rel.  Woodhaven  Gaslight  Co. 
v.  Deehan,  153  N.  Y,  528,  47  N.  E.  787; 
San  Antonio  Traction  Co.  v.  Altgelt,  — 
Tex.  Civ.  App.  — ,  81  S.  W.  106,  200  U.  S. 
304,  50  L.  ed.  492,  26  Sup.  Ct.  Rep.  261; 
Houston  v.  Houston  City  Street  R.  Co.  83 
Tex.  548,  29  Am.  St.  Rep.  679,  19  S.  W. 
127;  Burlington  v.  Burlington  Street  R. 
Co,  49  Iowa,  144,  31  Am.  Rep.  145;  Nash 
v.  Lowry,  37  Minn.  261,  33  N.  W.  787; 
Citizens'  Street  R.  Co.  v.  City  R.  Co.  56 
Fed.  746,  64  Fed.  647;  City  R.  Co.  v.  Citi- 
zens' Street  R.  Co.  166  U.  S.  557,  41  L.  ed. 
1114,  17  Sup.  Ct.  Rep.  653;  Indianapolis 
Cable  Street  R.  Co.  v.  Citizens'  Street  R. 
Co.  127  Ind.  369,  8  L.R.A.  539,  24  N\  E. 
1061,  26  N.  E.  893;  Gulf  City  Street  R. 
Co.  v.  Galveston  City  R.  Co.  65  Tex.  502; 
Paterson  &  P.  Horse  R.  Co.  v.  Paterson,  24 
N.  J.  Eq.  168;  People  ex  rel.  Chicago  v. 
Chicago  Teleph.  Co.  220  111.  238,  77  N.  E. 
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245;  Dee  Moines  Street  R.  Co.  v.  DeS 
Moines  Broad-Gauge  Street  R.  Co.  73  Iowa, 
513,  33  N.  W.  610,  35  N.  W.  602;  Des 
Moines  City  R.  Co.  v.  Des  Moines,  151  Fed. 
854;  Mercantile  Trust  Co.  v.  Denver,  161 
Fed.  769,  120  C.  C.  A.  100,  201  Fed.  808; 
Elliott,  Roads  ft  Streets,  2d  ed.  752. 

The  obligations  of  a  valid  contract  can- 
not be  impaired  by  the  adoption  of  a  new 
Constitution  any  more  than  they  can  be  by 
the  enactment  of  a  law  by  the  legislature. 

Ede  v.  Knight,  93  Cal.  159,  28  Pac.  860; 
McCracken  v.  Hayward,  2  How.  608,  11 
L.  ed.  397;  Western  U.  Teleg.  Co.  v.  Hop- 
kins, 160  Pac.  106,  116  Pac.  557. 

Messrs.  Garret  W.  McEnerney,  War- 
ren Gregory,  and  W.  H.  Chickering,  also 
for  plaintiff  in  error: 

The  Economic  Gas  Company  acquired 
and  now  holds  a  franchise  to  supply  gas 
within  the  city  of  Los  Angeles,  and,  to 
that  end,  to  occupy  streets  of  that  city 
with  its  mains. 

People  v.  Stephens,  62  Cal.  209;  Pereria 
v.  Wallace,  129  Cal.  397,  62  Pac.  61;  Re 
Johnston,  137  Cal.  115,  69  Pac.  973;  Den- 
ninger  v.  Pomona,  145  Cal.  629,  79  Pac 
360;  Stockton  Gas  ft  Electric  Co.  v.  San 
Joaquin  County,  148  Cal.  313,  5  L.R.A. 
(N.S.)  174,  83  Pac.  54,  7  Ann.  Cas.  511; 
Re  Russell,  163  Cal.  668,  126  Pac.  875, 
Ann.  Cas.  1914A,  152;  People  ex  rel.  Wood- 
haven  Gaslight  Co.  v.  Deehan,  163  N.  Y. 
628,  47  N.  E.  787 ;  Illinois  C.  R.  Co.  v.  Chi- 
cago, 176  U.  S.  646,  666,  44  L.  ed.  622,  629, 
20  Sup.  Ct.  Rep.  509;  Boise  Artesian  Hot 
ft  Cold  Water  Co.  v.  Boise  City,  230  U.  S., 
84,  57  L.  ed.  1400,  33  Sup.  Ot.  Rep.  997. 

Once  it  is  conceded  that  the  Economic 
Gas  Company  possesses  a  franchise,  it  ne- 
cessarily follows  that  it  must  possess  the 
precise  franchise  offered  in  §  19  of  article 
11  of  the  Constitution  of  California,  be- 
cause the  acceptance  of  a  franchise  must 
conform  to  the  offer  thereof,  and  such  an 
offer  can  only  be  accepted  tn  toto  or  re- 
jected altogether. 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  660;  Rex 
v.  Westwood,  7  Bing.  1,  2  Dow  ft  C.  21,  4 
Bligh.  tf.  R.  213,  7  Dowl.  ft  R.  267,  4  Barn. 
ft  C.  781;  Collins  v.  Amsterdam  Street  R. 
Co.  76  App.  Div.  252,  78  N.  Y.  S'upp.  470; 
Brooklyn  ft  R.  B.  R.  Co.  v.  Long  Island  R. 
Co.  72  App.  Div.  496,  76  N.  Y.  Supp.  777; 
Detroit  v.  Detroit  City  R.  Co.  37  Mich.  558; 
Canastota  Knife  Co.  v.  Newington  Tram- 
way Co.  69  Conn.  146,  36  Atl.  1107;  People 
v.  Albany  ft  V.  R.  Co.  24  N.  Y.  263,  82  Am. 
Dec.  295. 

Section  19  of  article  11  of  the  Constitu- 
tion of  California,  adopted  in  1879,  was  in- 
tended to  grant,  and  in  fact  did  grant, 
when  accepted,  franchises  to  supply  water 
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and  artificial  gas  to  the  entire  municipality 
and  to  all  of  its  inhabitants;  and  the  ac- 
ceptance of  the  offer  created  correlative 
duties  of  an  equal  extent. 

People  ex  rel.  Woodhaven  Gaslight  Co.  ▼. 
Deehan,  153  N.  Y.  528,  47  N.  E.  787; 
Illinois  C.  R.  Co.  v.  Chicago,  176  U.  S.  646, 
666,  44  L.  ed.  622,  629,  20  Sup.  Ct.  Rep. 
509;  Boise  Artesian  Hot  ft  Cold  Water  Co. 
v.  Boise  City,  230  U.  S.  84,  67  L.  ed.  1400, 
88  Sup.  Ct.  Rep.  997;  Louisville  v.  Cum- 
berland Teleph.  ft  Teleg.  Co.  224  U.  S.  649, 
56  L.  ed.  934,  32  Sup.  Ct.  Rep.  572;  Owens- 
boro  v.  Cumberland  Teleph.  ft  Teleg.  Co. 
230  U.  S.  58,  57  L.  ed.  1389,  33  Sup.  Ct. 
Rep.  988. 

The  franchises  granted  by  §  19  of  article 
11  of  the  Constitution  of  California,  aa  it 
existed  between  1879  and  1911,  are  in  per- 
petuity. 

Boise  Artesian  Hot  ft  Cold  Water  Co.  t. 
Boise  City,  230  U.  S.  84,  57  L.  ed.  1400,  33 
Sup.  Ct.  Rep.  997;  Owensboro  v.  Cumber- 
land Teleph.  ft  Teleg.  Co.  230  U.  S.  58,  .57 
L.  ed.  1389,  33  Sup.  Ct.  Rep.  988;  Louis- 
ville v.  Cumberland  Teleph.  ft  Teleg.  Co. 
224  U.  S.  663,  56  K  ed.  940,  32  Sup.  Ct. 
Rep.  572;  San  Diego  Water  Co.  ▼.  San 
Diego,  118  Cal.  568,  38  L.R.A.  460,  62  Am. 
St  Rep.  261,  50  Pac.  633;  South  Pasadena 
v.  Pasadena  Land  ft  Water  Co.  152  Cal. 
679,  93  Pac  490;  Atty.  Gen.  v.  Haverhill 
Gaslight  Co.  216  Mass.  394, 101  N.  E.  1061 ; 
Louisville  v.  Cumberland  Teleph.  ft  Teleg. 
Co.  224  U.  S.  649,  56  L.  ed.  934,  32  Sup. 
Ct.  Rep.  572;  Grand  Trunk  Western  R.  Co. 
v.  South  Bend,  227  U.  S.  544,  67  L.  ed.  633, 
44  L.RA.(N.$.)  405,  33  Sup.  Ct.  Rep.  303; 
Owensboro  v.  Cumberland  Teleph.  ft  Teleg. 
Co.  230  U.  S.  58,  57  L.  ed.  1389,  33  Sup.  Ct. 
Rep.  988;  Boise  Artesian  Hot  ft  Cold  Water 
Co.  v.  Boise  City,  230  U.  S.  84,  57  L.  ed. 
1400,  33  Sup.  Ct.  Rep.  997.  See  also, 
Illinois  C.  R.  Co.  v.  Chicago,  176  U.  S.  646, 
666,  44  L.  ed.  622,  629,  20  Sup.  Ct.  Rep. 
509;  People  ex  rel.  Woodhaven  Gaslight 
Co.  v.  Deehan,  153  N.  Y.  528,  47  N.  E.  787. 

The  provision  of  the  Federal  Constitu- 
tion that  no  state  shall  pass  a  law  impair- 
ing the  obligation  of  a  contract  applies  to 
a  contract  to  which  the  state  is  a  party, 
as  well  as  to  contracts  wholly  between 
individuals. 

Fletcher  v.  Pec,  6  Craneh.  87,  2  L.  ed. 
162;  New  Jersey  v.  Wilson,  7  Craneh.  164, 
3  L.  ed.  303;  Davis  v.  Gray,  16  Wall.  203, 
21  L.  ed.  447. 

The  grant  of  a  right  to  use  the  public 
streets  of  a  municipality  by  laying  down 
pipes  and  conduits  therein  in  order  to  sup- 
ply the  city  and  its  inhabitants  with  gas- 
light is  not  a  mere  license,  but  is  the  grant 
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of  a  property  right  which  it  assignable  and 
taxable  as  such. 

Owensboro  v.  Cumberland  Teleph.  & 
Teleg.  Co.  280  U.  S.  58,  57  L.  ed.  1389,  33 
Sup.  Ct.  Rep.  988;  Boise  Artesian  Hot  k 
Cold  Water  Co.  v.  Boise  City,  230  IT.  S.  84, 
57  L.  ed.  1400,  33  Sup.  Ct.  Rep.  997 ;  Louis- 
ville v.  Cumberland  Teleph.  k  Teleg.  Co. 
224  U.  S.  649,  56  L.  ed.  934,  32  Sup.  Ct. 
Rep.  672;  New  Orleans,  S'.  F.  k  L.  R.  Co. 
v.  Delamore,  114  U.  S.  501,  29  L.  ed.  244, 
5  Sup.  Ct.  Rep.  1009;  Knoxville  v.  Africa, 
23  C.  C.  A.  252,  47  U.  S.  App.  74,  246,  77 
Fed.  501;  Morristown  v.  East  Tennessee 
Teleph.  Co.  53  C.  C.  A.  132,  115  Fed.  307. 

A  right  given  by  the  Constitution  to  lay 
down  pipes  and  conduits  in  the  streets  of 
a  city  is  unconstitutionally  impaired  by  a 
subsequent  change  in  the  law,  which  exacts 
a  franchise,  or  requires  a  payment  to  the 
city  of  a  rental  fox  such  use  and  occu- 
pation. 

Boise  Artesian  Hot  k  Cold  Water  Co*  v. 
BoiBe  City,  230  U.  S.  84,  57  L.  ed.  1400,  33 
Sup.  Ct.  Rep.  997;  Re  Johnston,  137  Cal. 
115,  69  Pae.  973. 

The  obligation  of  this  contract  was  im- 
paired by  the  subsequent  legislation  because 
the  value  of  the  construction  already  made 
by  the  Economic  Gas  Company  in  the 
streets  of  Los  Angeles  was  thereby  less- 
ened. 

Bartemeyer  v.  Iowa,  18  Wall.  129,  21 
L.  ed.  929;  United  States  v.  Lynah,  188 
U.  S.  469,  47  L.  ed.  548,  23  Sup.  Ct.  Rep. 
349;  Pumpelly  v.  Green  Bay  k  M.  Canal 
Co.  13  Wall.  166,  179,  20  L.  ed.  557,  560; 
Pearsall  v.  Great  Northern  R.  Co.  161  U.  S. 
646,  661,  40  L.  ed.  838,  843,  16  Sup.  Ct. 
Rep.  706;  Denver  v.  Mercantile  Trust  Co. 
120  C,  C.  A.  100,  201  Fed.  790;  Des  Moines 
Street  R.  Co.  v.  Des  Moines  Broad-Gauge 
Street  R.  Co.  73  Iowa,  613,  33  N.  W.  610, 
65  N.  W.  602;  People  ex  rel.  Woodhaven 
Gaslight  Co.  v.  Deehan,  163  N.  Y.  528,  47 
N.  E.  787;  Wyman,  Pub.  Service  Corp. 
|  281;  Pocatello  Water  Co.  v.  Standley,  7 
Idaho,  155,  61  Pae.  518;  Hovel  man  v. 
Kansas  City  Horse  R.  Co.  79  Mo.  632, 

Messrs.  Charles  S.  Wheeler  and  John 
F.  Bowie,  amici  curie: 

If  a  constitutional  provision  contains  a 
grant  or  an  offer  of  a  grant  for  the  pur- 
pose of  inducing  public  service,  the  offer 
should  be  construed  in  case  of  doubt  as 
sufficiently  extensive  to  induce  people  to 
undertake  the  performance  of  the  service. 

Winona  k  St.  P.  R.  Co.  v.  Barney,  113 
(J.  S.  625,  28  L.  ed.  1111,  5  Sup.  Ct  Rep. 
606;  United  States  v.  Denver  k  R.  G.  R. 
Co.  160  U.  S.  1,  14,  37  L.  ed.  975,  979,  14 
Sup.  Ct.  Rep.  11.  . 
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An  interpretation  permitting  revocation 
would  defeat  the  object  for  which  this  pro- 
vision was  adopted,  and  should  therefore 
be  rejected. 

Louisville  v.  Cumberland  Teleph.  k 
Teleg.  Co.  224  U.  S.  663,  56  L.  ed.  940,  32 
Sup.  Ct.  Rep.  572. 

The  extent  of  the  grant  cannot  be  meas- 
ured by  the  acceptance. 

Brogden  v.  Metropolitan  R.  Co.  L.  R.  2 
App.  Cas.  691,  6  Eng.  Rul.  Cas.  94;  Smith 
v.  Hughes,  L.  R.  6  Q.  B.  Div.  597,  40  L.  J. 
Q.  B.  N.  S.  221,  25  L.  T.  N.  S.  329,  19 
Week.  Rep.    1069. 

Messrs.  Ray  E.  Nimmo,  Albert  Leo 
Stephens,  John  W.  Shenk,  and  William 
J.  Oarr,  for  defendant  in  errors 

A  lighting  company  which  constructed 
its  system  under  the  provisions  of  §  19  of 
article  11  of  the  California  Constitution, 
as  it  was  formerly  written,  obtained  no 
vested  rights  as  to  streets  not  used. 

St.  Louis  v.  Western  U.  Teleg.  Co.  149 
U.  S.  465,  37  L.  ed.  810,  13  Sup.  Ct.  Rep. 
990;  Pearsall  v.  Great  Northern  R.  Co.  161 
U.  S.  646,  40  L.  ed.  838,  16  Sup.  Ct.  Rep. 
705;  Wisconsin  k  M.  R.  Co.  v.  Powers,  191 
U.  S.  379,  385,  48  L.  ed.  229,  230,  24  Sup. 
Ct.  Rep.  107;  Northwestern  Teleph.  Exch. 
Co.  ▼.  St.  Charles,  154  Fed.  386;  Muskogee 
Nat.  Teleph.  Co.  v.  Hall,  4  lad.  Terr.  18, 
64  S.  W.  600;  Belleville  v.  Citisens'  Horse 
R.  Co.  152  111.  184,  26  L.R.A.  681,  38  N.  E. 
584;  Sunset  Teleph.  k  Teleg.  Co.  v.  Pasa- 
dena, 161  Cal.  265,  118  Pae.  796;  Western 
U.  Teleg.  Co*  v.  Hopkins,  160  Cal.  106,  116 
Pae.  557;  Stockton  Gas  k  Electric  Co.  v. 
San  Joaquin  County,  148  Cal.  315,  5  L.R.A. 
(N.S.)  174,  83  Pae.  54,  7  Ann.  Cas.  511; 
3  Elliott,  Railroads,  §  1079;  Atchison 
Street  R.  Co.  v.  Nave,  38  Kan.  752,  5  Am. 
St.  Rep.  800,  17  Pae.  587;  Nell  is,  Street 
Railways,  6  50;  Blocki  v.  People,  220  111. 
444,  77  N.  E.  172;  Re  Russell,  163  Cal. 
668,  126  Pae.  875,  Ann.  Cas.  1914A,  152; 
London  Mills  v.  Pairview-London  Teleph. 
Circuit,  105  111.  App.  150. 

The  constitutional  provision  was  permis- 
sive merely. 

Wisconsin  k  M.  R.  Co.  v.  Powers,  191 
U.  S.  879,  385,  48  L.  ed.  229,  230,  24  Sup. 
Ct.  Rep.  107;  St.  LouiB  v.  Western  U. 
Teleg.  Co.  148  U.  S.  92,  37  L.  ed.  380,  13 
Sup.  Ct.  Rep.  485;  Western  U.  Teleg.  Co. 
v.  Atty.  Gen.  125  U.  S.  530,  31  L.  ed.  790, 
8  Sup.  Ct.  Rep.  961;  Stanislaus  County  v. 
San  Joaquin  &  K.  River  Canal  k  Irrig.  Co. 
192  U.  S.  201,  48  L.  ed.  406,  24  Sup.  Ct. 
Rep.  241. 

An  act  or  charter  of  incorporation  is 
nothing  more  than  an  offer,  to  be  consum- 
mated by  acceptance. 

B&arsall  v.  Great  Northern  R.  Co.   161 
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U.  S.  646,  40  L.  ed.  838,  16  Sup.  Ct.  Rep. 
705. 

And  until  such  acceptance,  either  by  di- 
rect act  or  commencing  business,  the  legis- 
lature can  alter  or  repeal. 

Capital  City  Light  &  Fuel  Co.  v.  Talla- 
hassee, 186  U.  S.  401,  46  L.  ed.  1219,  22 
Sup.  Ct.  Rep.  866,  affirming  42  Fla.  462, 
28  So.  810;  Cincinnati,  H.  &  I.  R.  Co.  v. 
Clifford,  113  Ind.  460,  15  N.  E.  524;  State 
use  of  Washington  County  v.  Baltimore  & 
O.  R.  Co.  12  GUI  &  J.  399,  38  Am.  Dec. 
317;  Nashville,  M.  &  S.  Tump.  Co.  v. 
Davidson  County,  106  Tenn.  258,  61 
S.  W.  68. 

Corporations  may  not  with  impunity 
neglect  to  embrace  the  offers  made  by 
states  and  municipalities,  and  then  later 
Btep  into  the  courts  and  demand  redress 
for  the  withdrawal  of  those  offers. 

Baltimore  v.  Baltimore  Trust  &  G.  Co. 
166  U.  S.  673,  41  L.  ed.  1160,  17  Sup.  Ct. 
Rep.  696. 

If  the  franchise  may  be  lost  by  non- 
user  (Given  v.  Wright,  117  U.  S.  648,  29 
L.  ed.  1021,  6  Sup.  Ct  Rep.  907),  it  can- 
not be  acquired  except  by  user. 

Statutory  grants  are  strictly  construed. 
Coosa w  Min.  Co.  v.  South  Carolina,  144 
U.  S.  550,  36  L.  ed.  537,  12  Sup.  Ct.  Rep. 
689;  Hughes  v.  Northern  P.  R.  Co.  9  Sawy. 
313,  18  Fed.  106;  La  Plaisance  Bay  Harbor 
Co.  v.  Monroe,  Walk.  Ch.  (Mich.)  155; 
Scranton  Electric  Light  &  Heat  Co.  v. 
Scranton  Illuminating  Heat  &  P.  Co.  3  Pa. 
Co.  Ct.  628;  State  ex  rel.  Minneapolis  v. 
St.  Paul,  M.  &  M.  R.  Co.  98  Minn.  380,  28 
L.R.A.(N.S.)  298,  120  Am.  St.  Rep.  561, 
108  N.  W.  261,  8  Ann.  Cas.  1047;  Detroit 
United  R.  Co.  v.  Detroit,  229  U.  S.  39,  57 
L.  ed.  1056,  33  Sup.  Ct.  Rep.  697;  Clark  v. 
Los  AngeleB,  160  Cal.  39,  116  Pac.  722; 
Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet.  543,  647,  9  L.  ed.  822,  824;  Helena 
Waterworks  Co.  v.  Helena,  195  U.  S.  392, 
49  L.  ed.  250,  25  Sup.  Ct.  Rep.  40;  Blair  v. 
Chicago,  201  U.  S.  400,  472,  50  L.  ed.  801, 
831,  26  Sup.  Ct.  Rep.  427;  Knoxville  Water 
Co.  v.  Knoxville,  200  U.  S.  33,  50  L.  ed.  369, 
26  Sup.  Ct.  Rep.  224;  Pearsall  v.  Great 
Northern  R.  Co.  161  U.  S.  646,  664,  40 
L.  ed.  838,  844,  16  Sup.  Ct.  Rep.  705. 

Governmental  functions  expressed  in 
offers  of  franchises  may  be  changed  or  en- 
larged until  a  definite  right  flowing  from 
the  offer  has  become  permanently  acquired 
by  user. 

Aspinwall  v.  Daviess  County,  22  How. 
364,  16  L.  ed.  296;  Dartmouth  College  v. 
Woodward,  4  Wheat.  663,  4  L.  ed.  665; 
Wadsworth  v.  Eau  Claire  County,  102  U.  S. 
534,  26  L.  ed.  221;  Pearsall  v.  Great  North- 
ern R,  Co;  161  U.  S.  646,  40  L.  ed.  838,  16 
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Sup.  Ct  Rep.  705 ;  Norton  v.  Taxing  Dist. 
129  U.  S.  479,  32  L.  ed.  774,  9  Sup.  Ct  Rep. 
322;  Concord  v.  Portsmouth  Sav.  Bank,  92 
U.  S.  625,  23  L.  ed.  628;  Falconer  v.  Buf- 
falo &  J.  R.  Co.  69  N.  Y.  491 ;  Covington  & 
L.  R.  Co.  v.  Kenton  County  Ct.  12  B.  Mon. 
144;  Wilson  v.  Polk  County,  112  Mo.  126, 
20  S.  W.  469. 

Until  there  was  an  actual  physical  oc- 
cupancy of  the  streets,  under  the  former 
§  19  of  article  11,  there  could  be  no  fran- 
chise.    It  was  a  mere  offer. 

Belleville  v.  Citizens'  Horse  R.  Co.  152 
HI.  184,  26  L.R.A.  681,  38  N.  E.  584;  3 
Elliott,  Railroads,  §  1079;  Atchison  Street 
R.  Co.  v.  Nave,  38  Kan.  752,  5  Am.  St.  Rep. 
800,  17  Pac.  587;  Indianapolis  Cable  Street 
R.  Co.  v.  Citizens'  Street  R.  Co.  —  Ind.  — , 
24  N.  E.  1054. 

No  perpetual  rights  vested  in  the  Eco- 
nomic Gas  Company. 

St.  Louis  v.  Western  U.  Teleg.  Co.  149 
U.  S.  465,  37  L.  ed.  810,  13  Sup.  Ct.  Rep. 
990;  Wabash  R.  Co.  ▼.  Defiance,  167  U.  S. 
88,  42  L.  ed.  87,  17  Sup.  Ct.  Rep.  748; 
Hodges  v.  Western  U.  Teleg.  Co.  72  Misb. 
910,  29  L.R.A.  770,  18  So.  84;  St  Clair 
County  Turnp.  Co.  v.  Illinois,  96  U.  S.  63, 
24  L.  ed.  651;  Omaha  Electric  Light  &  P. 
Co.  v.  Omaha,  102  C.  C.  A.  601,  179  Fed. 
455;  Wyandotte  Electric  Light  Co.  v. 
Wyandotte,  124  Mich.  43,  82  N.  W.  821; 
Virginia  Canon  Toll  Road  Co.  v.  People,  22 
Colo.  429,  37  L.R.A.  711,  45  Pac  398;  Rock 
Island  v.  Central  U.  Teleph.  Co.  132  111. 
App.  248;  East  Tennessee  Teleph.  Co.  v. 
Frankfort,  141  Ky.  588,  133  S.  W.  563. 

Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  review  a  judg- 
ment in  a  habeas  corpus  proceeding.  163 
Cal.  668,  126  Pac.  875. 

The  plaintiff  in  error  was  arrested,  on 
or  about  February  27,  1912,  upon  the 
charge  of  excavating  in  a  street  of  Los  An- 
geles in  violation  of  a  municipal  ordinance. 
He  was  acting  on  behalf  of  the  Economic 
Gas  Company,  a  corporation  supplying  in- 
habitants of  the  city  with  gas,  and  was  en- 
gaged in  preparing  to  lay  ita  pipes  in  a 
street  which  it  had  not  previously  used. 
The  company  was  proceeding  under  a  claim 
of  right  based  upon  §  19  of  article  11  of 
the  state  Constitution  of  1879,  as  amended 
in  1885,  which  was  as  follows: 

"Sec.  19.  In  any  city  where  there  are  no 
public  works  owned  and  controlled  by  the 
municipality  for  supplying  the  same  with 
water  or  artificial  light,  any  individual,  or 
any  company  duly  incorporated  for  such 
purpose,  under  and  by  authority  of  the 
laws  of  this  state,  shall,  under  the  direc- 
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tion  of  the  superintendent  of  streets,  or 
other  officer  in  control  thereof,  and  under 
such  general  regulations  as  the  municipality 
may  prescribe,  for  damages  and  indemnity 
for  damages,  have  the  privilege  of  using  the 
public  streets  and  thoroughfares  thereof, 
and  of  laying  down  pipes  and  conduits 
therein,  and  connections  therewith,  so  far 
as  may  be  necessary  for  introducing  into 
and  supplying  such  city  and  its  inhabitants 
either  with  gaslight  or  other  illuminating 
light,  or  with  fresh  water  for  domestic  and 
all  other  purposes,  upon  the  condition  that 
the  municipal  government  shall  have  the 
right  to  regulate  the  charges  thereof." 

On  October  10,  1911,  this  section  of  the 
Constitution  was  amended  by  the  substitu- 
tion of  the  following  provision: 

"Sec.  19.  Any  municipal  corporation  may 
establish  and  operate  public  works  for  sup- 
plying its  inhabitants  with  light,  water, 
power,  heat,  transportation,  telephone  ser- 
vice, or  other  means  of  communication. 
Such  works  may  be  acquired  by  original 
construction  or  by  the  purchase  of  existing 
works,  including  their  franchises,  or  both. 
Persons  or  corporations  may  establish  and 
operate  works  for  supplying  the  inhabitants 
with  such  services  upon  such  conditions 
and  under  such  regulations  as  the  munici- 
pality may  prescribe  under  it*  organic  law, 
on  condition  that  the  municipal  govern- 
ment shall  have  the  right  to  regulate  the 
charges  thereof.  A  municipal  corporation 
may  furnish  such  services  to  inhabitants 
outside  its  boundaries,  provided,  that  it 
shall  not  furnish  any  service  to  the  inhabi- 
tants of  any  other  municipality  owning  or 
operating  works  supplying  the  same  service 
to  such  inhabitants  without  the  consent  of 
such  other  municipality,  expressed  by  ordi- 
nance." 

Thereupon,  by  ordinance  approved  Octo- 
ber 26.  1911,  the  city  of  Los  Angeles  pro- 
vided that  no  one  should  exercise  any  fran- 
chise or  privilege  to  lay  or  maintain  pipes 
or  conduits  in  the  streets  for  conveying  gas, 
water,  etc.,  without  having  obtained  a  grant 
from  the  city  in  accordance  with  the  city's 
charter  and  the  procedure  prescribed  by 
the  ordinance,  unless  such  person  (or  cor- 
poration) might  be  "entitled  to  do  so  by 
direct  and  unlimited  authority  of  the  Con- 
stitution of  the  state  of  California,  or  of 
the  Constitution  or  laws  of  the  United 
States."  Another  ordinance,  approved 
February  21,  1912,  declared  that  it  should 
be  unlawful  to  make  any  excavation  in  a 
street  for  any  purpose  without  written  per- 
mission from  the  board  of  public  works, 
and  that  before  issuing  the  permit  the 
board  should  require  the  applicant  to  show 


legal  authority  to  use  the  streets  for  the 
purpose  specified. 

It  was  under  the  last-mentioned  ordi- 
nance that  the  charge  was  laid  against  the 
plaintiff  in  error.  A  writ  of  habeas  corpus 
was  sued  out  upon  the  ground  that  the 
municipal  legislation,  and  the  constitu- 
tional amendment  upon  which  it  rested,  so 
far  as  they  interfered  with  the  extension 
by  the  company  of  its  lighting  system 
within  the  city,  impaired  the  obligation  of 
the  company's  contract  with  the  state  in 
violation  of  article  I,  §  10,  of  the  Federal 
Constitution,  and  also  deprived  it  of  its 
property  without  due  process  of  law,  and 
denied  to  it  the  equal  protection  of  the 
laws,  contrary  to  the  14th  Amendment. 
The  writ  was  returnable  before  the  supreme 
court  of  the  state. 

It  appeared  that  the  Economic  Gaslight 
Company  was  organized  in  1909  and  there- 
upon undertook  to  manufacture  and  dis- 
tribute gas  within  the  city  for  lighting  pur- 
poses. As  there  were  no  gas  works  owned 
and  controlled  by  the  city,  the  constitu- 
tional provision  (as  it  stood  before  the 
amendment  of  1911)  applied.  Having  ac- 
quired an  existing  plant,  which  had  been 
established  under  the  authority  of' that  pro- 
vision, the  company  had  extended  its  sys- 
tem so  that,  prior  to  October  10,  1911,  it 
had  many  miles  of  mains  and  was  serving 
upwards  of  3,500  customers.  Its  plant  had 
been  established  with  a  view  to  an  in- 
creased demand  for  its  service.  Its  situa- 
tion, as  disclosed  by  the  petition,  which  was 
not  traversed,  was  thus  described  by  the 
state  court:  The  petitioner  "shows  that 
the  works  of  said  company  were  established 
and  operated  with  the  intent  to  supply  gas 
in  every  section  of  the  city,  and  to  lay 
pipes  in  every  street,  if  necessary  for  that 
purpose;  that  to  this  end  it  constructed 
works  of  a  size  sufficient  to  supply  gas  to  a 
much  larger  territory  than  it  was  supply- 
ing prior  to  October  10,  1911,  and  had  ex- 
pended in  so  doing  $100,000  more  than 
would  have  been  required  for  works  to  sup- 
ply only  the  territory  reached  by  its  pipes 
at  that  date,  that  it  had  laid  and  main- 
tained its  pipes  in  many  streets  of  the  city, 
and  had  supplied  gas  thereby  to  the  in- 
habitants in  such  streets  for  more  than  two 
years  before  said  date;  that  prior  to  said 
date,  said  company  had  made  contracts  with 
many  of  the  inhabitants  of  the  city  to  sup- 
ply gas  to  them,  that  said  contracts  were 
still  in  force,  and  that,  in  order  to  perform 
them,  it  must  extend  its  mains  into  streets 
not  before  used  by  it.  All  its  works  before 
that  date  were  constructed  in  accordance 
with  the  provisions  of  the  Constitution  ex- 
isting  prior  to  said  amendment,  and  1b 
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compliance  with  existing  regulations  and 
directions  of  the  city  authorities."  The 
petition  also  sets  forth  that  by  reason  of 
the  increased  expense  of  construction  of  its 
plant,  as  above  stated,  it  could  not  supply 
at  a  profit  the  territory  contiguous  to  the 
streets  actually  used  by  it  at  the  date  of 
the  amendment,  and  that  to  confine  its  ser- 
vice to  that  territory  would  entail  upon 
the  company  a  constant  loss  of  more  than 
$2,000  a  month. 

It  was  further  averred  that  on  February 
23,  1912,  the  company  had  applied  to  the 
board  of  public  works  for  permission  to 
excavate  in  the  designated  streets,  not 
theretofore  occupied  by  it,  for  the  purpose 
of  extending  its  distributing  system  in  ac- 
cordance with  the  former  provision  of  the 
Constitution,  offering  to  comply  with  the 
general  regulations  of  the  city  with  respect 
to  damages  and  indemnity  for  damages. 
The  board  informed  the  company  that  there 
were  no  general  regulations  on  the  subject 
with  which  it  had  not  complied,  but  that 
the  company  would  not  be  permitted  to 
open  the  street,  or  to  lay  its  pipes  therein, 
unless  it  first  sought  and  obtained  a  fran- 
chise by  purchase  in  accordance  with  the 
ordinance,  of  October  2d,  1911.  Thereupon, 
the  company  notified  the  board  that  it 
would  extend  its  mains  at  the  time  and 
place  stated,  and  requested  the  board  to 
direct  and  superintend  the  work.  It  was 
proceeding  accordingly  to  open  a  trench  for 
its  mains  when  it  was  stopped  by  the  ar- 
rest of  the  plaintiff  in  error. 

The  supreme  court  of  the  state  held  that 
the  constitutional  amendment  authorized 
the  city  to  enact  the  ordinances  in  ques- 
tion and  thus  to  prescribe  the  terms  and 
conditions  upon  which  franchises  of  the 
character  described  might  thereafter  be 
obtained  and  exercised*  It  was  further  de- 
cided that  the  grant  under  the  former  con- 
stitutional provision  took  effect  only  upon 
acceptance;  that  the  only  means  whereby 
an  effectual  manifestation  of  acceptance 
could  be  made  was  the  act  of  taking  pos- 
session and  occupying  the  street  for  the 
purpose  allowed;  and  hence,  that  the  vested 
right  of  the  Economic  Gas  Company,  at  the 
time  the  Constitution  was  changed,  went 
only  so  far  as  its  actual  occupancy  and  use 
of  the  streets  then  extended.  Concluding, 
upon  this  ground,  that  the  company  had  no 
authority  to  lay  pipes  in  the  new  street  in 
order  to  extend  its  service  into  new  terri- 
tory within  the  city,  the  petitioner  was  re- 
manded to  custody.  163  Cal.  677,  678,  681, 
126  Pac  875. 

It  is  at  once  apparent  that  the  question 
thus  raised  does  not  concern  the  power  of 
the  city  to  supervise  the  execution  of  the 
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work.  That,  as  well  as  the  authority  to 
regulate  rates,  was  expressly  secured  by 
the  constitutional  provision  upon  which  the 
claim  is  founded.  Nor  does  that  provision 
permit  the  assertion  of  an  exclusive  fran- 
chise. The  city  may  not  only  authorize 
others  to  compete,  but  it  may  compete  it- 
self. Madera  Waterworks  v.  Madera,  228 
U.  S.  454,  57  L.  ed.  915,  33  Sup.  Ct.  Rep. 
571. 

Within  these  recognized  limits,  the  ques- 
tion remains  as  to  the  nature  and  extent 
of  the  right  acquired  by  the  company  prior 
to  the  constitutional  amendment, — a  ques- 
tion which,  in  view  of  the  appeal  to  the 
clause  of  the  Federal  Constitution  prohibit- 
ing state  legislation  impairing  the  obliga- 
tion of  contracts,  it  is  the  duty  of  this 
court  to  determine  for  itself.  Douglas  v. 
Kentucky,  168  U.  S.  488,  602,  42  L.  ed. 
563,  557,  18  Sup.  Ct.  Rep.  199;  Northern 
P.  R.  Co.  v.  Minnesota,  208  U.  S.  583,  590, 
52  L.  ed.  630,  633,  28  Sup.  Ct.  Rep.  341; 
Grand  Trunk  Western  R.  Co.  v.  South 
Bend,  227  U.  S.  644,  561,  57  I*  ed.  633, 
638,  44  L.R.A.(N.S.)  405,  33  Sup.  Ct.  Rep. 
303;  Atlantic  Coast  Line  R.  Co.  v.  Golds- 
boro,  232  U.  S.  648,  656,  58  L.  ed.  721,  34 
Sup.  Ct.  Rep.  364. 

1.  Before  the  Constitution  of  1879,  the 
right  to  lay  pipea  in  streets  rested  in  grant 
from  the  legislature.  It  could  delegate  to 
the  municipality,  or  itself  exercise,  the 
power.  Experience  had  produced  the  con- 
viction that  this  authority  was  abused; 
that  favoritism  had  fostered  monopolies 
and  restrained  the  competition  that  was 
then  thought  to  be  desirable.  In  order  to 
terminate  these  evils,  the  unique  plan  was 
decided  upon  of  making  street  franchises, 
for  the  purpose  of  supplying  water  and 
artificial  light,  the  subject  of  direct  grant 
by  the  Constitution  itself  without  requir- 
ing any  action  on  the  part  of  the  legisla- 
ture to  give  it  force.  That  this  was  the 
purpose  and  effect  of  S  19  of  article  11  of 
the  Constitution  of  1879  was  decided  by 
the  supreme  court  of  California  in  People 
t.  Stephens,  62  Cal.  209,  shortly  after  that 
Constitution  was  adopted.  See  also  Pereria 
v.  Wallace,  129  Cal.  397,  62  Cal.  61;  Re 
Johnston,  137  Cal.  115,  69  Pac.  973;  Den- 
ninger  v.  Recorder's  Ct.  145  Cal.  629,  79 
Pac.  360;  Stockton  Gas  &  Electric  Co.  ▼• 
San  Joaquin  County,  148  Cal.  313,  5  L.R.A. 
(N.S.)  174,  83  Pac.  54,  7  Ann.  Cas.  511; 
South  Pasadena  v.  Pasadena  Land  &  Water 
Co.  152  Cal.  579,  93  Pac.  490. 

It  is  pointed  out  that  the  language  of 
the  provision  was  general  both  with  respect 
to  persons  and  to  places;  that  it  embraced 
all  the  cities  in  the  state;  and  that  it  did 
not  provide  for  any  formal  or  written  ac- 
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ceptance  of  the  offer.  Bui  the  lack  of  a 
requirement  of  an  acceptance  of  a  formal 
character  did  not  preclude  acceptance  in 
fact.  Nor  did  the  generality  of  the  pro- 
vision with  respect  to  all  persona  and  cities 
make  it  impossible  for  particular  persons 
to  acquire  rights  thereunder  in  particular 
cities.  It  is  clear  that  the  offer  was  to  be 
taken  distributively  with  reepeet  to  munici- 
palities. It  referred  to  "any  city  where 
there  are  no  public  works  owned  and  con- 
trolled by  the  municipality  for  supplying 
the*  same  with  water  or  artificial  light;" 
and  when  as  to  such  a  city  the  offer  was 
accepted,  the  grant  became  as  effective  as 
if  it  had  been  made  specially  to  thef  accept- 
ing individual  or  corporation.  See  Stanis- 
laus County  v.  San  Joaquin  k  K.  River 
Canal  &  Irrig.  Co.  192  U.  S.  201,  206,  48 
L.  ed.  406,  410,  24  Sup.  Ct.  Rep.  241. 

In  the  case  of  Re  Johnston,  137  Cal.  116, 
60  Pac.  973,  the  court  said:  "In  People  v. 
Stephens,  supra,  the  above  sect  ion"  '(re- 
ferring to  I  19  of  article  11)  "was  con- 
strued by  this  court  to  be  a  direct  grant 
from  the  people  to  the  persons  therein 
designated  of  the  right  to  lay  pipes  in  the 
streets  of  a  city  for  the  purposes  specified, 
without  waiting  for  legislative  authority 
or  being  subject  to  any  restrictions  from 
that  branch  of  the  government.  .  .  .  The 
only  limitations  upon  this  privilege  are 
those  contained  in  the  language  in  which  it 
is  granted, — viz.,  that  the  work  shall  be 
done  'under  the  direction  of  the  superin- 
tendent of  streets,  or  other  officer  in  con- 
trol thereof/  and  'under  such  general  regu- 
lations as  the  municipality  may  prescribe 
for  damages  and  indemnity  for  damages/1' 
As  it  was  succinctly  stated  in  Clark  v.  Los 
Angeles,  160  Cal.  30,  39,  116  Pac.  722: 
'The  express  grant  made  by  $  19  is  of  the 
privilege,  franchise,  or  easement  to  place  in 
the  public  streets  of  a  city  the  conduits 
necessary  or  convenient  for  the  business  of 
supplying  light  or  power  to  the  city  and 
its  inhabitants.  It  may  be  accepted  by  any 
person,  or  by  any  company  duly  incorpo- 
rated to  engage  in  that  business." 

When  the  voice  of  the  state  declares  that 
it  is  bound  if  its  offer  is  accepted,  and  the 
question  simply  is  with  respect  to  the  scope 
of  the  obligation,  we  should  be  slow  to  con- 
clude that  only  a  revocable  license  was  in- 
tended. Moreover,  the  provision  plainly 
contemplated  the  establishment  of  a  plant 
devoted  to  the  described  public  service  and 
an  assumption  of  the  duty  to  perform  that 
service.  That  the  grant,  resulting  from  an 
acceptance  of  the  state's  offer,  constituted  a 
contract,  and  vested  in  the  accepting  in- 
dividual or  corporation  a  property  right, 
protected  by  the   Federal   Constitution,  is 


not  open  to  dispute  in  view  of  the  repeated 
decisions  of  this  court.  New  Orleans  Gas- 
light Co.  v.  Louisiana  Light  &  H.  P.  & 
Mfg.  Co.  115  U.  S.  650,  660,  29  L.  ed.  516, 
520,  6  Sup.  Ct.  Rep.  252;  New  Orleans 
Waterworks  Co.  v.  Rivers,  115  U.  S.  674, 
680,  681,  29  L.  ed.  525,  527,  528,  6  Sup. 
Ct.  Rep.  273 ;  Walla  Walla  v.  Walla  Walla 
Water  Co.  172  U.  S.  1T  9,  43  L.  ed.  341,  345, 
19  Sup.  Ct.  Rep.  77;  Louisville  v.  Cumber- 
land Teleph.  &  Teleg.  Co.  224  U.  S.  649, 
663,  664,  56  L.  ed.  934,  940,  941,  32  Sup. 
Ct.  Rep.  672;  Grand  Trunk  Western  R.  Co. 
v.  South  Bend,  227  U.  S.  544,  552,  57  L.  ed. 
633,  639,  44  L.R.A.(N.S.)  405,  33  Sup.  Ct. 
Rep.  303;  Owensboro  v.  Cumberland  Teleph. 
A,  Teleg.  Co.  230  U.  S.  58,  65,  57  L.  ed. 
1389,  1393,  33  Sup.  Ct.  Rep.  988;  Boise 
Artesian  Hot  &  Cold  Water  Co.  v.  Boise 
City,  230  U.  S.  84,  90,  91,  57  L.  ed.  1400, 
1406,  1407,  33  Sup.  Ct.  Rep.  997;  Dill. 
Mun.  Corp.  5th  ed.  §  1242. 

2.  The  controversy  in  the  present  case  re- 
lates to  the  extent  to  which  the  grant  had 
become  effective  through  acceptance.  It  is 
not  contended  that  the  change  in  the  Con- 
stitution could  disturb  the  company's  rights 
in  the  streets  used  previous  to  the  amend- 
ment; but  it  is  insisted  that  such  actual 
user  measured  the  range  of  the  acceptance 
of  the  grant,  and  hence  defined  the  limits 
of  its  operation. 

In  support  of  this  view,  the  established 
and  salutary  rule  is  invoked  that  public 
grants  are  to  be  construed  strictly  in  favor 
of  the  public;  that  ambiguities  are  to  be 
resolved  against  the  grantee.  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  420,  546, 
549,  9  L.  ed.  773,  823,  824;  Slidell  v.  Grand- 
jean,  111  U.  S.  412,  437,  28  L.  ed.  321,  329, 
4  Sup.  Ct.  Rep.  476;  Detroit  Citizens' 
Street  R.  Co.  v.  Detroit  R.  Co.  171  U.  S.  48, 
54,  43  L.  ed.  67,  71,  18  Sup.  Ct.  Rep.  732; 
Knoxville  Water  Co.  v.  Knoxville,  200  TJ.  S. 
34,  50  L.  ed.  359,  26  Sup.  Ct.  Rep.  224; 
Blair  v.  Chicago,  201  U.  S.  400,  471,  50 
L.  ed.  801,  830,  26  Sup.  Ct.  Rep.  427.  It 
has  often  been  stated,  as  one  of  the  rea- 
sons for  the  rule,  that  statutes  and  ordi- 
nances embodying  such  grants  are  usually 
drawn  by  interested  parties,  and  that  it 
serves  to  frustrate  efforts  through  the  skil- 
ful use  of  words  to  accomplish  purposes 
which  are  not  apparent  upon  the  face  of 
the  enactment.  Dubuque  &  P.  R.  Co.  v. 
Litchfield,  23  How.  66,  88,  16  L.  ed.  500, 
509;  Slidell  v.  Grandjean,  111  U.  S.  412, 
437,  28  L.  ed.  321,  329,  4  Sup.  Ct.  Rep. 
475;  Blair  v.  Chicago,  201  U.  S.  400,  471, 
50  L.  ed.  801,  830,  26  Sup.  Ct.  Rep.  427. 
But  it  must  also  be  recognized  that  this 
principle  of  construction  does  not  deny  to 
public  offers  a  fair  and  reasonable  interpre- 
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tat  ion,  or  justify  the  withholding  of  that 
which  it  satisfactorily  appears  the  grant 
was  intended  to  convey.  Winona  &  St.  P. 
R.  Co.  v.  Barney,  113  U.  S.  618,  625,  28 
L.  ed.  1109,  1111,  5  Sup.  Ct.  Rep.  606; 
United  States  v.  Denver  &  R.  G.  R.  Co.  150 
U.  S.  1,  14,  37  L.  ed.  975,  979,  14  Sup.  Ct. 
Rep.  11;  Minneapolis  v.  Minneapolis  Street 
R.  Co.  215  U.  S.  417,  427,  54  L.  ed.  259, 
267,  30  Sup.  Ct.  Rep.  118.  Here,  the  pro- 
vision was  presented  by  a  constitutional 
convention  for  adoption  by  the  people  as 
the  deliberate  expression  of  the  policy  of 
the  state  in  order  to  secure  the  benefits  of 
competition  in  public  service,  and  it  will 
not  be  questioned  that  it  must  receive,  as 
the  state  court  said  in  People  v.  Stephens, 
62  Cal.  p.  233,  "a  practical,  common-sense 
construction." 

There  is  no  ambiguity  as  to  the  scope  of 
the  offer.  It  was  not  simply  of  a  privilege 
to  maintain  pipes  actually  laid,  but  to  lay 
pipes  so  far  as  they  might  be  required  in 
order  to  effect  an  adequate  distribution. 
The  privilege  was  defined  as  that  "of  using 
the  streets  and  thoroughfares  thereof,  and 
of  laying  down  pipes  and  conduits  therein,, 
and  connections  therewith,  bo  far  as  may 
be  necessary  for  introducing  into  and  sup- 
plying such  city  and  its  inhabitants  either 
with  gaslight,  or  other  illuminating  light, 
or  with  fresh  water  for  domestic  and  all 
other  purposes  upon  the  condition  that  the 
municipal  government  shall  have  the  right 
to  regulate  the  charges  thereof." 

The  breadth  of  the  offer  was  commensu- 
rate with  the  requirements  of  the  under- 
taking which  was  invited.  The  service  to 
which  the  provision  referred  was  a  com- 
munity service.  It  was  the  supply  of  a 
municipality — which  had  no  municipal 
works — with  water  or  light.  This  would 
involve,  in  the  case  of  waterworks,  the  se- 
curing of  sources  of  supply,  the  provision 
of  conduits  for  conveying  the  water  to  the 
municipality,  and  the  permanent  invest- 
ment in  the  construction  of  reservoirs  with 
suitable  storage  capacity;  and,  in  the  case 
of  gasworks,  the  establishment  of  a  manu- 
facturing plant  on  a  scale  large  enough  to 
meet  the  demands  that  could  reasonably  be 
anticipated.  But  waterworks  and  gasworks 
constructed  to  furnish  a  municipality  with 
water  or  light  would,  of  course,  be  useless 
without  distributing  systems;  and  the  right 
of  laying  in  the  streets  the  mains  needed  to 
carry  the  water  or  gas  to  the  inhabitants 
of  the  community  was  absolutely  essential 
to  the  undertaking  as  a  practical  enter- 
prise. This,  the  constitutional  provision 
recognized.  It  was  clearly  designed  to  stop 
favoritism  in  granting  such  rights,  not  to 
withhold  them.     It  is  not  to  be  supposed 


that  it  was  expected  that  waterworks  and 
gasworks  of  the  character  required  to  sup- 
ply cities  would  be  erected  without  grant* 
of  franchises  to  use  the  streets  for  laying 
the  necessary  distributing  pipes.  BoiBe  Ar- 
tesian Hot  &  Cold  Water  Co.  v.  Boise  City, 
230  U.  S.  84,  91,  57  L.  ed.  1400,  1406,  33 
Sup.  Ct.  Rep.  997.  The  scheme  of  the  con- 
stitutional provision  was  not  to  make  it 
impossible  to  secure  such  grants,  or  to  re- 
strict the  street  rights  to  be  acquired,  but, 
as  already  stated,  to  end  the  existing  abuses 
by  making  these  grants  directly  through 
the  Constitution  itself,  instead  of  permit- 
ting them  to  be  made  by  the  legislature, 
or  by  municipalities  acting  under  legisla- 
tive authority.     People  v.  Stephens,  supra. 

In  deciding  upon  the  policy  of  making 
these  direct  grants  it  was  for  the  state  to 
determine  their  terms  and  their  scope;  it 
could  have  imposed  whatever  conditions  it 
saw  fit  to  impose.  But  it  did  not  attempt 
to  Confine  the  privilege  to  particular  streets 
or  areas,  or  to  make  the  laying  of  the  neces- 
sary pipes  conditional  upon  the  renewal  of 
the  offer  street  by  street,  or  foot  by  foot, 
as  the  pipes  were  put  in  the  ground.  The 
people  of  the  state  decided  that  local  super- 
intendence of  the  execution  of  the  work, 
regulations  and  indemnity  with  respect  to 
damages,  and  the  continuing  authority  of 
the  municipality  to  regulate  rates,  would 
be  adequate  protection.  It  was  upon  this 
basis  that  the  state  offered  the  privilege  of 
laying  pipes  in  the  streets  so  far  as  might 
"be  necessary  for  introducing  into  and  sup- 
plying such  city  and  its  inhabitants"  either 
with  water  or  light,  as  the  case  might  be. 
The  individual  or  corporation  undertaking 
to  supply  the  city  with  water  or  light  was 
put  in  the  same  position  as  though  such 
individual  or  corporation  had  received  a 
special  grant  of  the  described  ^street  rights 
in  the  city  which  was  to  be  served.  Such 
a  grant  would  not  be  one  of  several  dis- 
tinct and  separate  franchises.  When  ac- 
cepted and  acted  upon  it  would  become 
binding — not  foot  by  foot,  as  pipes  were 
laid,  but  as  an  entirety,  in  accordance  with 
its  purpose  and  express  language.  Grand 
Trunk  Western  R.  Co.  v.  South  Bend,  227 
U.  S.  544,  555,  556,  57  L.  ed.  633,  640,  641, 
44  L.R.A.(N.S.)   405,  33  Sup.  Ct  Rep.  303. 

It  is  urged  that,  in  the  absence  of  any 
provision  for  formal  or  written  acceptance* 
the  only  way  the  offer  could  be  accepted 
was  by  use  of  the  streets,  and  that  for  this 
reason  the  rights  of  the  company  could  sot 
extend  beyond  the  length  of  its  pipes  in 
place.  But  this  is  to  say  that  the  offer  as 
made  could  not  be  accepted  at  all ;  that  the 
right  to  lay  pipes  could  not  in  any  event 
be  acquired.     It  is  to  assume,  despite  the 
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explicit  statement  of  the  constitutional 
provision,  that  the  investment  in  extensive 
plants — in  the  construction  of  reservoirs, 
and  in  the  building  of  manufacturing  works 
—was  invited  without  any  assurance  that 
the  laying  of  the  distributing  system  could 
be  completed,  or  that  it  could  even  be  ex- 
tended far  enough  to  afford  any  chanee  of 
profit.  It  would  be  to  deny  the  right  of- 
fered, although  essential  to  the  efficacy  of 
the  enterprise,  and  in  its  place  to  give  a 
restricted  and  inadequate  right,  which  was 
unexpressed. 

In  view  of  the  nature  of  the  undertaking 
in  contemplation,  and  of  the  terms  of  the 
offer,  we  find  no  ground  for  the  conclusion 
that  each  act  of  laying  pipe  was  to  con- 
stitute an  acceptance  pro  twnto.  We  think 
that  the  offer  was  intended  to  be  accepted 
in  its  entirety  as  made,  and  that  acceptance 
lay  in  conduct  committing  the  person  ac- 
cepting to  the  described  service.  The  offer 
was  made  to  the  individual  or  corporation 
undertaking  to  serve  the  municipality,  and 
when  that  service  was  entered  upon  and 
the  individual  or  corporation  had  changed 
its  position  beyond  recall,  we  cannot  doubt 
that  the  offer  was  accepted.  City  R.  Co.  v. 
Citizens'  Street  R.  Co.  166  U.  8.  557,  568, 
41  L.  ed.  1114,  1118,  17  Sup.  Ct.  Rep.  653; 
Grand  Trunk  Western  R.  Co.  v.  South 
Bend,  supra.  In  this  view,  the  grant  em- 
braced the  right  to  lay  the  extensions  that 
were  needed  in  furnishing  the  supply  within 
the  city. 

This  construction  of  the  constitutional 
provision  is  the  only  one  that  is  compatible 
with  the  existence  of  the  duty  which  it  was 
intended,  as  it  seems  to  us,  that  the  re- 
cipient of  the  state's  grant  should  assume. 
The  service,  as  has  been  said,  was  a  com- 
munity service.  Incident  to  the  undertak- 
ing in  response  to  the  state's  offer  was  the 
obligation  to  provide  facilities  that  were 
reasonably  adequate.  Lumbard  v.  Stearns, 
4  Cuah.  60;  Cumberland  Teleph.  &  Teleg. 
Co.  v.  Kelly,  87  C.  C.  A.  268,  160  Fed.  316, 
324,  15  Ann.  Cas.  1210;  Atlantic  Coast 
Line  R.  Co.  v.  North  Carolina  Corp.  Com- 
mission, 206  U.  S.  1,  27,  51  L.  ed.  933,  945, 
27  Sup.  Ct.  Rep.  585,  11  Ann.  Cas.  398; 
People  ex  rel.  Woodhaven  Gaslight  Co.  v. 
Deehan,  153  N.  Y.  528,  533,  47  N.  E.  787; 
Morawetz,  Priv.  Corp.  §  1129.  It  would 
not  be  said  that  either  a  water  company  or 
a  gas  company,  establishing  its*  service 
under  the  constitutional  grant,  could  stop 
its  mains  at  its  pleasure  and  withhold  its 
supply  by  refusing  to  extend  its  distribut- 
ing conduits  so  as  to  meet  the  reasonable 
requirements  of  the  community.  But  this 
duty  and  the  right  to  serve,  embracing  the 
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right  under  the  granted  privilege  to  install 
the  means  of  service,  were  correlative. 

In  People  ex  rel.  Woodhaven  Gaslight  Co. 
v.  Deehan,  153  N.  Y.  528,  533,  47  N.  E.  787 
(approved  in  Illinois  C.  R.  Co.  v.  Chicago, 
176  U.  S.  646,  666,  44  L.  ed.  622,  629,  20 
Sup.  Ct.  Rep.  509),  a  grant  of  authority  to 
lay  conduits  for  conveying  gas  through  the 
streets  of  a  town,  so  as  to  render  service  to 
the  people  of  the  town,  was  held  to  extend 
as  a  property  right  not  only  to  the  streets 
then  existing,  but  to  those  subsequently 
opened.  The  court  said:  "It  is  well  known 
that  business  enterprises  such  as  the  re- 
lator is  engaged  in  are  based  upon  calcula- 
tions of  future  growth  and  expansion.  A 
franchise  for  supplying  gas  not  only  con- 
fers a  privilege,  but  imposes  an  obligation 
upon  the  corporation  to  serve  the  public  in 
a  reasonable  way.  The  relator  is  bound  to 
supply  gas  to  the  people  of  the  town  upon 
certain  conditions  and  under  certain  cir- 
cumstances, and  it  would  be  most  unjust  to 
give  such  a  construction  to  the  consent  as 
to  disable  it  from  performing  its  obliga- 
tions. It  cannot  reasonably  be  contended 
that  the  relator  is  obliged  to  apply  for  a 
new  grant  whenever  a  new  street  is  opened 
or  an  old  one  extended,  as  would  be  the 
case  if  the  consent  applied  only  to  the  sit- 
uation existing  when  made.  When  the 
right  to  use  the  streets  has  been  once 
granted  in  general  terms  to  a  corporation 
engaged  in  supplying  gas  for  public  and 
private  use,  such  grant  necessarily  contem- 
plates that  new  streets  are  to  be  opened 
and  old  ones  extended  from  time  to  time, 
and  so  the  privilege  may  be  exercised  in 
the  new  streets  as  well  as  in  the  old." 

As  to  the  question  of  fact,  the  present 
case  presents  no  controversy.  It  was 
averred,  and  not  denied,  that  the  works  of 
the  gas  company  were  established  and  oper- 
ated with  the  intent  to  furnish  gas  through- 
out the  city,  wherever  needed,  and  that  this 
enterprise  had  been  diligently  prosecuted; 
that  a  large  investment  had  been  made  in  a 
plant  which  was  adequate  to  supply  a  much 
greater  territory  than  that  reached  by  the 
distributing  mains  when  the  amendment  of 
1911  was  adopted;  that  the  expense  of  this 
installation  made  it  impossible  to  supply  at 
a  profit  the  limited  territory  contiguous  to 
the  streets  then  actually  occupied  by  the 
company;  and  that  if  it  were  confined  in 
its  service  to  that  territory  it  would  sustain 
a  constant  loss.  The  company,  by  its  in- 
vestment, had  irrevocably  committed  itself 
to  the  undertaking,  and  its  acceptance  of 
the  offer  of  the  right  to  lay  its  pipes,  so  far 
as  necessary  to  serve  the  municipality,  was 
complete. 
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We  conclude  that  the  constitutional 
amendment  of  1911,  and  the  municipal  ordi- 
nances adopted  in  pursuance  thereof,  were 
ineffectual  to  impair  this  right,  and  that 
the  company  was  entitled  to  extend  its 
mains  for  the  purpose  of  distributing  its 
supply  to  the  inhabitants  of  the  city,  sub- 


ject to  the  conditions  set  forth  in  the  con- 
stitutional provision  as  it  stood  before  the 
amendment. 

The  judgment  is  reversed,  and  the  causa 
is  remanded  for  further  proceedings  not  in- 
consistent with  this  opinion. 

It  is  so  ordered. 


Annotation — Privilege  of  using  street  as  a  contract  within  the 
Constitutional  provision  against  impairing  the  obligation  of 
contracts. 


§  1.     In  general,  893. 

§  la.  Acceptance;  acting  upon  privilege 
as  a  condition,  895. 

§  2.  Contract  clause  successfully  in- 
voiced against  revocation  of 
right  itself  in  street,  896. 

§  3.  Contract  clause  unsuccessfully 
invoiced  against  revocation  of 
right  itself  in  street;  license, 
899. 

§  3a.  —  expiration  of  term  of  privilege, 
900. 

Scope. 

The  earlier  cases  on  this  subject  are 
cited  in  the  note  to  Clarksburg  Electric 
Light  Co.  v.  Clarksburg,  50  L.R.A.  142. 

It  is  obvious  that  a  quasi  public  cor- 
poration, in  order  successfully  to  invoke 
the  contract  clause  of  the  Federal  Con- 
stitution against  the  passage  of  laws 
impairing  the  obligation  of  contracts  for 
the  protection  of  some  right  or  privilege 
claimed  under  the  grant  of  a  franchise 
or  privilege  in  a  street  must  not  only 
establish  the  proposition  that  the  law  or 
ordinance  which  it  relies  upon  as  the 
foundation  of  its  right  is  in  the  nature 
of  a  contract  within  the  meaning  of  that 
Constitutional  provision,  but  also  that 
the  particular  right  claimed  is  within 
the  obligation  of  the  contract.  The  pres- 
ent note  and  the  note  which  it  supple- 
ments are  concerned  directly  with  the 
first  question  and  only  indirectly  with 
the  second  question.  Therefore,  no  at- 
tempt is  made  at  an  exhaustive  collection 
or  exposition  of  the  cases  except  where 
the  contract  clause  is  invoked  against 
an  attempt  by  the  state  or  municipality 
to  put  an  end  to  the  right  or  privilege 
in  the  street  itself;  and  the  cases  in 
which  the  constitutional  provision  is  in- 
voked merely  for  the  purpose  of  protect- 
ing some  collateral  right  or  incident 
connected  with  that  franchise  or  privi- 
lege, or  of  escaping  some  additional 
condition  or  burden  sought  to  be  imposed 
thereon,  are  referred  to  only  incidentally 
because  of  their  recognition  of  the  fun- 
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§  3b.  —  forfeiture,  901. 

§  3c.  —  where   original  grant   teas  in- 

valid,  902, 
§  4.    Street  railway  tracks,  902. 
§  5.    Railroads,  904. 
§  tf.    Water  pipes  and  mains,  905. 
§  7.     Telegraph    and    telephone   lines, 

900. 
§  8.    Electric    light   poles   and   wires; 

subways,  907. 
§  9.     Oas  pipes,  908. 

damental  principle  that  such  franchises 
or  privileges  are,  to  the  extent  of  their 
obligation,  within  the  protection  of  the 
contract  clause.  Some  of  the  questions 
thus  excluded  have  been  dealt  with  in 
other  notes.  The  power  of  a  municipal- 
ity, in  the  absence  of  express  legislative 
authority,  to  grant  a  street  franchise,  ia 
treated  in  the  note  to  Elizabeth  City  v. 
Banks,  22  L.R.A.(N.S.)  925.  the  right 
to  reduce  rates  of  a  public  service  cor- 
poration fixed  by  franchise  or  charter  is 
discussed  in  the  note  to  Ben  wood  v. 
Public  Service  Commission,  L.R.A.1915C, 
261;  and  the  right  to  raise  such  rates, 
in  the  note  to  State  ex  rel.  Webster  v. 
Superior  Ct.  L.R.A.1915C,  287;  and  see 
later  case,  Woodburn  v.  Public  Service 
Commission,  L.R.A.1917C,  98. 

The  right  of  a  municipality  to  estab- 
lish a  water  plant  in  competition  with 
the  company  to  which  it  has  granted  a 
franchise  is  discussed  in  the  note  to 
Glenwood  Springs  v.  Glenwood  Light  & 
Water  Co.  L.R.A.1915C,  439. 

In  this  connection  the  reader  is  re- 
minded that  the  Federal  court  will 
determine  for  itself  the  existence  or 
nonexistence  of  a  contract  alleged  to  be 
impaired  and  whether  its  obligation  has 
been  impaired  by  the  state  enactment, 
and  is  not  concluded  by  the  decisions  of 
the  state  court  on  this  point.  See  note 
to  Missouri  ex  rel.  Hill  v.  Dockery,  63 
L.R.A.  571.  Among  many  later  cases 
that  express  this  principle  are:  Tampa 
Waterworks  Co.  v.  Tampa   (1905)  199 
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U.  S.  241,  60  L.  ed.  170,  26  Sup.  Ct.  Rep. 
23,  and  Grand  Trunk  Western  R.  Co.  v. 
South  Bend  (1913)  227  V.  B.  544,  67 
L.  ecL  633,  44  I*R.A.(N.S.)  405,  35  Sup. 
Ct.  Rep.  303. 

§  I.   In  general. 

The  principle  that  the  privilege  granted 
by  the  state  or  a  municipality  of  the 
use  of  the  streets  for  quasi  public  pur- 
poses becomes,  when  accepted,  or  at 
least  when  accepted  and  acted  upon,  a 
contract  within  the  provision  of  the  Fed- 
eral Constitution  forbidding  the  passage 
of  any  law  impairing  the  obligation  of 
contracts,  is  declared  and  sustained  by 
many  eases  cited  in  the  earlier  note  and 
in  the  present  note.  Indeed,  there  is 
scarcely  any  dissent  from  the  principle 
when  stated  in  this  abstract  form.  The 
United  States  Supreme  Court  in  Owens- 
boro  v.  Cumberland  Teleph.  &  Teleg.  Co. 

(1913)  230  XL  S.  58,  57  L.  ed.  1389,  33 
Sup.  Ct.  Rep.  988,  says  that  the  case  of 
Lake  Roland  Elev.  R.  Co.  v.  Baltimore 
(1893)  77  Md.  352,  20  L.R.A.  126,  26 
Atl.  510  (which  is  set  out  and  com- 
mented upon  in  the  note  in  50  L.R.A. 
148),  is  out  of  line  with  the  great  weight 
of  authority  in  respect  to  the  irrevocable 
character  of  property  rights  vested 
under  an  ordinance,  when  the  right  to 
revoke  is  not  expressly  reserved.  In 
Idaho  Power  &  Light  Co.  v.  Blomquist 

(1914)  26  Idaho,  222,  141  Pac.  1083, 
Ann.  Cas.  1916E,  282,  the  court  declared 
generally  that  "the  contract  right  given 
to  a  public  utility  corporation  by  an 
ordinance  of  the  city  does  not  come 
within  the  contract  clause  of  the  Con- 
stitution of  the  United  States."  The 
rest  of  the  opinion,  however,  indicates 
that  the  court  merely  meant  that  the 
contract  right  was  subject  to  the  police 
power,  and  that  nothing  done  subse- 
quently by  the  pity  in  the  legitimate  ex- 
ercise of  that  power  could  be  regarded 
as  an  impairment  of  the  obligation  of  the 
contract. 

Conceding  the  abstract  principle,  how- 
ever, it  is  obvious  that  to  reap  any 
practical  benefit  from  the  constitutional 
provision,  the  party  invoking  it  must 
convince  the  court  that  the  particular 
claim  of  right  is  within  the  obligation 
of  the  contract;  and  there  are  a  variety 
of  reasons  which  may  prevent  his  success 
at  this  point;  e.  g.  (1)  the  law  or  ordi- 
nance under  which  he  claims,  in  the  light 
of  its  language  or  of  underlying  consti- 
tutional or  statutory  provisions,  may  be 
deemed  not  to  embrace  the  particular 
claim  of  right.  There  are  many  illustra- 
tions.     A   convenient   one   is   Mead    v. 
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Portland  (1906)  200  U.  S.  148,  60  L.  ed. 
413,   26    Sup.   Ct.    Rep.    171,    affirming 
(1904)  45  Or.  1,  76  Pac.  347,  where  the 
decision  against  a  contention  based  on 
the  contract  clause  invoked  by  the  com- 
plainants claiming  a  certain  right  in  a 
street  for  wharfage  purposes  was  the 
result  of  an  interpretation  of  the  ordi- 
nances relied  upon  as  not  embracing  the 
particular    right    or    privilege    claimed. 
Other  illustrations  of  the  point  are  fur- 
nished by  cases  cited  infra,  §  6,  where 
the  attempt  of  a  water  company  to  in- 
voke the  constitutional  provision  against 
municipal  competition  failed  because  the 
law  or  ordinance  under  which  the  com- 
pany claimed  did  not  purport  to  grant 
an  exclusive  franchise,  and  embraced  no 
undertaking,  express  or  implied,  on  the 
part  of  the  municipality,  not  to  estab- 
lish a  plant  of  its  own.    As  indicated  at 
the  beginning  of  the  note,  the  construc- 
tion or  the  grant  in  this  respect  is  not 
within  the  scope  of  the  present  note. 
(2)  The  claim  of  right,  though  clearly 
within  the  terms  of  the  grant,  may  be 
ultra  vires  of  the  municipality  or  grant- 
ing power.     (3)  The  action  complained 
of  as  impairing  the  obligation  of  the  con- 
tract  may  be  within  the  powers  expressly 
or  impliedry  reserved.     Numerous  illus- 
trations of  this  point  are  afforded  by 
cases    subsequently    cited.      The    point, 
however,  is  simply  noted  when  the  de- 
cision turns  upon  it,  and  the  detailed 
consideration  of  the  point  is  beyond  the 
scope  of  the  note.     (4)  The  action  com- 
plained of  may  be  a  legitimate  exercise 
of  the  police  power  to  which  the  grant 
is  necessarily  subject.  It  is  well  settled, 
for  example,  that  a  municipality  cannot 
by  a  contract  embodied,  in  a  franchise 
for  the  occupation  of  the  streets  fore- 
close the  exercise  of  the  police  power  of 
the  state  in  regard  to  rates  unless  clearly 
authorized   by   the   supreme   legislative 
power.    Puget  Sound  Traction,  Light  A 
P.  Co.  v.  Reynolds  (1917)  244  U.  S.  574, 
61    L.    ed.    1325,    P.U.R.1917F,    57,    37 
Sup.  Ct.  Rep.  705.    The  police  power  is 

?robably  the  most  prolific  of  all  reasons 
or  the  failure  to  reap  any  practical 
benefits  from  invoking  the  constitutional 
provisions,  and  is  illustrated  by  many 
other  cases  subsequently  cited.  Consid- 
ered apart  from  the  other  points  already 
referred  to,  it  can  rarely,  if  ever,  be 
successfully  urged  to  justify  a  direct 
and  unconditional  revocation  of  the  right 
to  occupy  the  street  itself,  though  it 
very  frequently  justifies  the  imposition 
of  new  and  greater  burdens  on  the  exer- 
cise of  that  right. 
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In  some  cases,  conceding  that  the 
claim  of  right  was  embraced  by  the  ob- 
ligation of  the  contract,  the  attempt  to 
invoke  the  constitutional  provision  failed 
because  the  action  complained  of  as 
impairing  the  obligation  had  not  as- 
sumed the  form  of  a  "law"  within  the 
meaning  of  the  constitutional  provisions. 

In  some  cases  the  attempt  to  invoke 
the  constitutional  provision  failed  be- 
cause it  was  made  by  the  municipality. 
Thus,  the  right  of  a  municipal  corpora- 
tion to  invoke  the  contract  clause  against 
a  statute  providing  another  and  different 
method  of  paving  and  repairing  the 
streets  from  that  provided  by  the  fran- 
chise to  a  street  railway  company  was 
denied  in  Worcester  v.  Worcester  Consol. 
Street  R.  Co.  (1904)  196  U.  S.  539,  49 
L.  ed.  591,  25  Sup.  Ct.  Rep.  327,  upon 
the  ground  that  the  city,  in  granting  the 
franchise,  acted  in  behalf  of  the  public, 
and  that  the  company  acquired  no  prop- 
erty right  which  was  within  the  protec- 
tion of  the  constitutional  provisions. 
The  implication  of  the  opinion  is  that 
the  street  railway  company  might  have 
invoked  the  contract  clause  against  a 
change  in  method  disadvantageous  to  it. 
The  contract  clause  was  unsuccessfully 
invoked  in  State  ex  rel.  Webster  v.  Su- 
perior Ct.  (1912)  67  Wash.  37,  L.R.A. 
1915C,  287,  120  Pac.  861,  Ann.  Cas. 
1913D,  78,  by  the  municipality  against 
an  increase  of  rates  by  the  Public  Util- 
ity Commission  over  those  fixed  by  the 
franchise  of  a  telephone  company.  Spe- 
cifically as  to  right  to  raise  rates  of 
public  service  corporation  fixed  by  fran- 
chise, see  the  note  appended  to  State  ex 
rel  Webster  v.  Superior  Ct.  L.R.A. 
1915C,  287;  and  later  case,  Woodburn 
v.  Public  Service  Commission,  L.R.A. 
1917E,  98. 

In  Vincennes  v.  Vincennes  Traction 
Co.  (1918)  —  Ind-  — ,  120  N.  E.  27,  an 
injunction  sought  by  a  municipality  to 
prevent  a  street  railway  company  from 
replacing  its  double  track  with  a  single 
track  was  denied  upon  the  ground  that 
the  matter  was  one  of  service,  which 
should  have  been  submitted  to  the  Public 
Service  Commission. 

In  State  v.  Public  Utility  Comrs. 
(1913)  85  N.  J.  L.  141,  88  Atl.  1096,  a 
municipality  unsuccessfully  invoked  the 
contract  provision  against  an  order  of 
the  Public  Utility  Commission  permit- 
ting a  street  railway  company  to  change 
the  gauge  of  its  tracks.  The  court  said 
that  if  the  contention  were  brought  by 
the  railway  corporation,  other  consid- 
erations would  present  themselves;  but, 
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as  between  a  local  body  politic  and  the 
state,  the  principal  is  fundamental  that 
a  charter  of  a  public  corporation  is  not 
a  contract,  and  does  not  come  within  the 
doctrine  of  the  Dartmouth  College  Case. 

In  some  instances,  the  contention 
based  on  the  contract  clause  has  been 
denied,  not  because  of  a  decision  adverse 
to  the  claim  of  right  under  the  contract, 
but  because  the  action  taken  by  the  mu- 
nicipality was  held  not  to  have  impaired 
that  right  in  the  sense  of  the  constitu- 
tional provision. 

The  contract  clause  was  unsuccessfully 
invoked  in  St.  Paul  Gaslight  Co.  v.  St. 
Paul  (1901)  181  U.  S.  142,  45  L.  ed.  788, 
21  Sup.  Ct.  Rep.  575,  against  an  ordi- 
nance commanding  the  removal  of  gas 
street  lamp-posts,  and  declaring  that  no 
interest  would  thereafter  be  paid  to  the 
gas  company  on  account  of  such  posts, 
the  court  taking  the  position  that  if  the 
city  was  still  liable  under  its  contract 
to  pay  interest  on  the  cost  of  the  posts, 
the  obligation  would  not  be  affected  by 
the  ordinance  in  question. 

The  contention  of  the  telephone  com- 
pany in  Southern  Bell  Teleph.  &  Teleg. 
Co.  v.  Birmingham  (1914)  211  Fed.  709, 
that  an  ordinance .  impaired  the  obliga- 
tion of  a  contract  with  the  municipality, 
was  denied  upon  the  ground  that  the 
ordinance  complained  of  merely  pur- 
ported to  repudiate  the  contract,  and 
therefore  fell  within  the  rule  that  an 
ordinance  of  a  municipality,  the  effect  of 
which  is  merely  to  deny  liability  on  a 
contract,  or  to  declare  the  repudiation 
thereof,  and  which  prescribes  no  antag- 
onistic rights  or  duties,  is  not  legislation 
impairing  its  obligation,  though  the  con- 
tract repudiated  is  valid  and  binding, 
and  so  within  the  rule  laid  down  in  St. 
Paul  Gaslight  Co.  v.  St.  Paul  (U.  S.) 
supra. 

The  contention  of  the  street  railway 
in  Minneapolis  Street  R.  Co.  v.  Minne- 
apolis (1911)  189  Fed.  445,  failed  as  to 
some  of  the  ordinances  complained  of  as 
impairing  the  obligation  of  the  franchise 
because  they  were  within  the  powers  re- 
served by  the  franchise,  or  within  the 
general  police  powers;  and  as  to  the 
others  because  the  ordinance,  though 
legislative  in  its  nature,  amounted  to  a 
mere  order  to  the  company  to  extend 
its  lines,  and,  even  if  invalid,  did  not 
involve  or  authorize  such  affirmative  ac- 
tion as  would  amount  to  an  impairment 
of  the  obligation  of  the  franchise. 

A  grant  of  the  exclusive  right  to  sup- 
ply water  to  a  city  and  its  inhabitants 
through  pipes   and  mains  laid  in    the 
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streets  upon  the  condition  of  the  per- 
formance of  its  service  by  the  grantee 
is  the  grant  of  a  franohise  in  considera- 
tion of  the  performance  of  a  public 
service,  and  after  performance  by  the 
grantee  is  a  contract  protected  by  the 
Constitution,  and  cannot  be  impaired  by 
competition  on  the  part  of  the  city. 
Columbia  Ave.  Sav.  Fund,  S.  D.  Title  & 
T.  Co.  v.  Dawson  (1903)  130  Fed.  162. 
The  judgment  in  this  case  was  reversed 
by  the  United  States  Supreme  Court  in 
Dawson  v.  Columbia  Ave.  Sav.  Fund, 
S.  D.  Title  &  T.  Co.  (1905)  197  U.  & 
178,  49  L.  ed.  713, '25  Sup.  Ct.  Rep.  420, 
not  on  the  merits,  but  upon  the  ground 
of  lack  of  jurisdiction,  the  court  holding 
that  something  more  than  a  mere  refusal 
of  a  municipal  corporation  to  perform 
its  contract  is  necessary  to  make  a  law 
impairing  the  obligation  of  contracts  so 
as  to  give  the  right  to  a  suit  under  the 
Constitution  of  the  United  States. 

§  la.  Acceptance ;   acting   upon   privi- 
lege as  a  condition. 

It  seems  clear  that  to  bring  the  grant 
of  a  right  or  privilege  in  a  street  within 
the  protection  of  the  contract  clause,  it 
must  at  least  be  accepted  by  the  person 
or  corporation  to  which  it  is  granted. 
The  courts,  in  declaring  the  principle, 
quite  commonly  state  or  imply  that  the 
privilege  must  not  only  be  accepted,  but 
must  be  acted  upon;  and  doubtless  in 
most  of  the  cases  in  which  the  contract 
clause  has  been  invoked,  it  did  appear 
in  fact  that  the  privilege  had  not  only 
been  accepted,  but  that  large  sums  of 
money  had  been  expended  in  reliance 
thereon.  The  United  States  Supreme 
Court  in  New  York  Electric  Lines  Co. 
v.  Empire  City  Subway  Co.  ante,  874, 
however,  while  affirming,  upon  the 
ground  that  the  franchise  had  been  lost 
by  misuser  or  nomiser  for  a  long  period 
of  years,  the  decision  of  the  New  York 
court  of  appeals  (1911)  201  N.  Y.  321, 
94  N.  E.  1056,  upholding  the  revocation 
of  a  permit  to  place  electric  wire  con- 
duits in  the  city  streets,  expressly  repu- 
diated the  position  taken  by  the  court 
of  appeals,  that  acceptance  of  the  per- 
mit alone  was  not  sufficient  to  impress 
upon  it  the  character  of  a  contract 
within  the  protection  of  the  contract 
clause,  and  that  before  actual  user  the 
privilege  was  a  mere  license,  subject  to 
revocation  or  withdrawal. 

The  right  granted  to  a  corporation  by 
a  municipal  ordinance  to  construct  and 
maintain  an  electric-light  plant,  even  as- 
suming such  right  was  exclusive,  was 
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not  impaired  by  Fla.  Laws,  chap.  4600, 
or  Fla.  Act  May  27,  1890,  empowering 
the  city  to  construct  and  maintain  its 
own  electric  light  plant,  where  nothing 
had  been  done  by  the  grantee  looking 
towards  the  erection  and  operation  of 
such  a  plant,  although  it  had  erected 
and  operated  the  gas  plant  which  it  was 
authorized  by  the  same  ordinance  to  con- 
struct and  maintain.  Capital  City  Light 
&  Fuel  Co.  v.  Tallahassee  (1902)  186 
U.  6.  401,  46  L.  ed.  1219,  22  Sup.  Ct. 
Rep.  866,  affirming  (1900)  42  Fla.  462, 
28  So.  810. 

It  was  held  in  Jefferson  v.  Louisville 
&  I.  R.  Co.  (1913)  156  Ky.  810,  160 
S.  W.  602,  that  the  fiscal  court  might 
revoke  its  permission  to  a  railway  com- 
pany before  the  company  had  exercised 
any  privilege,  or  paid  any  consideration, 
or  expended  any  money  in  virtue  of  the 
permission. 

An  acceptance  which  consummates  a 
contract  within  the  protection  of  the 
contract  clause,  of  the  legislative  grant 
to  a  municipality  of  the  right  to  con- 
struct and  maintain  water  pipes  in 
streets  and  highways  may  be  evidenced 
by  the  projection  and  location  of  a  pipe 
line  and  the  expenditure  of  large  sums 
of  money  in  the  construction  thereof, 
where  no  formal  acceptance  is  contem- 
plated by  the  statute  which  operates  as 
the  grant.  Beverly  Hills  v.  Los  Angeles 
(1917)  175  OaL  311, 165  Pac.  924. 

A  franchise  obtained  from  the  city 
for  the  purpose  of  constructing  a  rail- 
road in  the  streets  becomes,  when  the 
conditions  are  performed,  a  contract 
right  protected  from  impairment  by  the 
contract  clause;  but  the  consent  of  the 
local  municipal  authorities  is  essential 
to  the  creation  of  such  a  contract  right. 
Underground  R.  Co.  v.  New  York  (1902) 
116  Fed.  952. 

Consent  to  the  occupancy  of  the 
streets  by  the  poles  and  wires  of  a  tele- 
phone company  for  the  purpose  of  main- 
taining a  public  telephone  system  is 
irrevocable  after  acceptance  unless  the 
power  to  alter  or  revoke  is  reserved. 
Morristown  v.  East  Tennessee  Teleph. 
Co.  (1902)  53  C.  C.  A.  132, 115  Fed.  304. 
In  this  case  the  ordinance  granting  the 
permission  was  enacted  on  the  1st  of 
September  and  accepted  on  the  26th  of 
September,  and  the  ordinance  was  re- 
pealed on  17th  of  November.  It  was 
held  that  the  acceptance  of  the  permis- 
sion prevented  the  revocation,  although 
so  far  as  appears  no  further  action  had 
been  based  upon  the  permit.  It  also 
appeared  in  this  case  that  the  effect  of 
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the  acceptance  was  not  vitiated  by  the 
fact  that  it  purported  to  be  an  accept- 
ance not  only  of  the  ordinance  which 
was  valid,  but  of  the  intermediate  reso- 
lution which  was  void. 

An  ordinance  granting  to  the  tele- 
phone company  the  right  to  use  the 
streets  for  the  purposes  of  its  lines  is 
not  originally  a  franchise,  but  a  license; 
but  when  the  corporation  accepts  the 
privilege  and  enters  into  the  right  to 
use  the  streets,  it  becomes  a  binding 
contract  between  the  city  and  the  com- 
pany which  cannot  be  rescinded  except 
for  cause.  People  ex  rel.  Pontiac  v. 
Central  U.  Teleph.  Co.  (1901)  192  HI. 
307,  85  Am.  St.  Rep.  338,  61  N.  E.  428. 

S  2,  Contract  clause  successfully  in- 
voiced against  revocation  of  right  it- 
self in  street. 

When  the  contract  clause  of  the  Fed- 
eral Constitution  is  invoked  by  the 
holder  of  a  franchise  or  privilege  against 
a  law  or  ordinance  which  is  not  directed 
against  the  continued  right  to  occupy 
the  street  itself,  but  against  some  col- 
lateral or  incidental  claim  of  right,  e.  g., 
the  right  to  charge  a  particular  rate,  or 
to  be  immune  from  municipal  competi- 
tion, or  protected  against  changes  in 
paving  requirements,  etc.,  the  contention 
based  on  that  clause  frequently  fails  be- 
cause the  law  or  ordinance  granting  the 
privilege  is  construed  not  to  embrace, 
either  expressly  or  by  implication,  the 
particular  right  claimed,  or  because  the 
law  or  ordinance  complained  of  as  im- 
pairing the  obligation  of  the  contract  is 
within  the  reserved  powers  or  is  a 
proper  exercise  of  the  police  power,  or 
for  other  reasons  that  do  not  affect  the 
fundamental  right  to  the  continued  oc- 
cupation of  the  street. 

Of  course,  even  when  the  hostile  action 
assumes  to  put  an  end  to  the  privilege 
of  occupying  the  street  itself,  the  con- 
tention based  on  the  contract  clause  may 
prove  unsuccessful  because  the  original 
law  or  ordinance  purporting  to  grant  the 
franchise  or  privilege  was  invalid,  or 
because  the  term  of  the  privilege  has 
expired,  or  the  right  has  been  forfeited, 
or  because  the  law  or  ordinance  under 
which  the  privilege  is  claimed  and 
draughted  in  a  form  that  characterizes 
the  privilege  merely  as  a  license,  subject 
to  revocation.  Generally,  however,  the 
contract  clause  has  been  successfully  in- 
voked where  the  state  or  municipality 
has  struck  directly  at  the  right  to  the 
continued  occupation  of  the  streets,  and 
has  attempted  to  revoke  or  otherwise 
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put  an  end  to  it,  and  not  merely  to  ex- 
tinguish some  collateral  privilege  or 
change  the  conditions  upon  which  the 
continued  right  of  occupation  may  be 
enjoyed. 

Thus,  the  grant  by  a  county  board  of 
a  right  to  locate,  construct,  maintain, 
and  operate  an  interurban  electric  rail- 
way along  a  state  highway,  without 
specifying  any  limit  of  time,  must  be 
held — unless  there  are  controlling  pro- 
visions in  the  state  Constitution  or  stat- 
utes, or  a  prior  adjudication  by  its  courts 
to  the  contrary — to  constitute,  when  ac- 
cepted, a  perpetual  franchise  protected 
by  U.  S.  Const,  art.  1,  §  10,  against  revo- 
cation by  subsequent  resolution  of  such 
board.  Northern  Ohio  Traction  & 
Light  Co.  v.  Ohio,  ante,  865. 

The  obligation  of  a  contract  created  by 
a  valid  municipal  ordinance  granting  to 
a  railway  company  the  right  to  lay 
double  tracks  in  one  of  the  city  streets 
is  unconstitutionally  impaired  by  the 
subsequent  repeal  of  so  much  of  the 
ordinance  as  relates  to  that  part  of  the 
street  upon  which  a  single  track  only 
has  actually  been  built,  where  the  fran- 
chise granted  by  such  ordinance  was 
single  and  specific,  and  was  accepted  by 
the  company  in  its  entirety,  and  the 
company,  in  reliance  thereon,  acquired 
land  from  the  abutting  owners  with  a 
view  to  laying  a  double  track  as  the 
increase  in  business  demanded,  and  actu- 
ally built  the  double  track  for  a  part  of 
the  distance.  Grand  Trunk  Western  R. 
Co.  v.  South  Bend  (1913)  227  U.  S.  644, 
57  L.  ed.  633,  44  L.E.A.(N.S.)  405,  33 
Sup.  Ct.  Rep.  303,  reversing  (1909)  174 
Ind.  203,  36  L.R.A.(N.S.)  850,  89  N.  E. 
885,  91  N.  E.  809. 

The  grant  by  municipal  ordinance  to 
an  incorporated  telephone  company,  its 
successors  and  assigns,  of  the  right  to 
occupy  the  city  streets  and  alleys  with 
its  poles  and  wires  for  the  necessary 
conduct  of  a  public  telephone  business, 
is  a  grant  of  a  property  right  in  per- 
petuity, unless  limited  in  duration  by 
the  grant  itself,  or  as  a  consequence  of 
some  limitation  imposed  by  the  general 
law  of  the  state,  or  by  the  corporate 
powers  of  the  city  making  the  grant. 
Owensboro  v.  Cumberland  Teleph.  & 
Teleg.  Co.  (1913)  230  U.  S.  58,  57  L.  ed. 
1389,  33  Sup.  Ct.  Rep.  988. 

In  Old  Colony  Trust  Co.  v.  Omaha 
(1913)  230  U.  S.  100,  57  L.  ed.  1410,  33 
Sup.  Ct.  Rep.  967,  the  court  having 
found  that  the  franchise  of  an  electric 
light  and  power  company  had  not  ex- 
pired, and  that  it  covered  the  right  to 
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maintain  poles  and  wires  for  heating  and 
power  purposes  as  well  as  for  lighting 
purposes,  without  invoking  the  con- 
tract clause,  reversed  the  decree  below, 
and  remanded  the  case  with  directions 
to  enter  a  decree  enjoining  the  munievr 
pality  from  interfering  with  the  fran- 
chise. 

The  contract  clause  was  successfully 
invoked  in  Russell  v.  Sebastian,  ante, 
882,  against  a  municipal  ordinance  pre- 
cluding the  extension  of  gas  mains  un- 
less the  gas  company  first  sought  and 
obtained  a  franchise  by  purchase,  it  be- 
ing held  that  the  contract  rights  of  a 
gas  company  accepting,  by  the  estab- 
lishment of  its  plant,  the  state's  offer 
in  the  Constitution  of  1879,  as  amended 
in  1885,  of  the  privilege  of  laying  pipes 
in  the  streets  of  a  city  so  far  as  may 
''be  necessary  for  introducing  into  and 
supplying  such  city  and  its  inhabitants ' ' 
with  artificial  light,  including  the  con- 
tinuing authority  to  lay  its  gas  mains  in 
streets  not  previously  used,  subject  only 
to  local  superintendence,  etc.,  were  un- 
constitutionally impaired  by  the  consti- 
tutional amendment  of  1911,  under  which 
the  ordinance  in  question  was  passed. 

In  Louisville  v.  Cumberland  Teleph.  & 
Teleg.  Co.  (1912)  224  U.  S.  649,  56  L.  ed. 
934,  32  Sup.  Ct.  Rep.  572,  a  municipal 
ordinance  attempting  to  revoke  a  tele- 
phone franchise  was  held  invalid  with- 
out invoking  the  contract  clause  upon 
the  ground  that  the  franchise  was  a 
legislative  grant  which  was  perfected  by 
the  consent  of  the  city  pursuant  to  stat- 
ute, and  that  the  grant,  being  a  legis- 
lative one,  could  not  be  repealed,  quali- 
fied, or  forfeited  by  the  municipality. 
The  state  Constitution  and  statutes  in- 
voked to  authorize  the  revocation  were 
held  not  to  apply,  and  there  was,  there- 
fore, no  occasion  for  invoking  the  con- 
tract provision. 

The  contract  clause  was  successfully 
invoked  by  a  water  company  in  Ameri- 
can Waterworks  &  Guarantee  Co..  v. 
Home  Water  Co.  <1902)  115  Fed.  171, 
appeal  dismissed  in  (1904)  194  U.  S. 
639,  48  L.  ed.  1162,  24  Sup.  Ct  Rep. 
855,  against  a  resolution  of  a  city  at- 
tempting to  annul  its  franchise  and  con- 
tract with  the  company,  the  court  taking 
the  view  that  the  attempted  revocation 
by  the  municipality  was  in  the  exercise 
of  its  legislative,  and  not  its  adminis- 
trative, functions,  and  therefore  was, a 
law  within  the  meaning  of  the  contract 
clause. 

The  rule  was  applied  in  Des  Moines 
City  R.  Co.  v.  .Des.  Moinesr  (1907)  151. 


Fed*  854,  by  holding  that  a  resolution 
of  the  city  declaring  a  street  railway 
company  a  trespasser  upon  the*  streets 
impaired  the  obligation  of  a  franchise 
granted  by  the  city  at  a  time  when  there 
was  no  statute  conferring  upon  cities  the 
power  to  grant  such  franchises,  such 
franchises,  however,  being  afterwards 
recognized  by  the  legislature.  It  was  so 
held  notwithstanding  the  provision  of 
the  ordinance  granting  the  franchise 
that  the  right  should  be  exclusive  for 
the  term  of  thirty  years,  which  term  had 
expired,  the  court  taking  the  view  that 
the  term  applied  only  to  the  exclusive 
character  of  the  right,  and  not  to  its 
existence.  This  decision  was  reversed 
by  the  United  States  Supreme  Court  in 
Des  Moines  v.  Des  Moines  City  R.  Co. 
(1909)  214  U,  S.  179,  53  L.  ed.  958,  29 
Sup.  Ct.  Rep.  553,  upon  the  ground  that 
as  the  resolution  merely  amounted  to  a 
direction  to  take  action  to  enforce  the 
city's  position,  and  was  not  a  direction 
for  enforcing  the  removal  of  the  tracks, 
it  would*  not  at  law  impair  the  obligation 
of.  the  contract,  and  the  court  was,  there- 
fore, without  jurisdiction  on  that  ground. 
A  grant  by  a  municipality  exclusive 
in  its  character,  or  a  grant  in  perpetuity/ 
to  all  of  the  streets  which  the  grantee 
may  from  time  to  time  in  the  future  see 
fit  to  occupy  for  street  railway  purposes, 
is  unreasonable  and  unenforceable  in  the. 
absence,  of  express  legislative  authority, 
but  such  provision  does  not  render  the 
entire  grant  void.  It  is  a  valid  contract 
as  to  all  streets  which  are  actually  occu-, 
pied  or  in  contemplation  of  occupancy* 
pursuant  to  a  system  adopted  with  a 
view  to  completion  in  the  immediate 
future.  Denver  v.  Mercantile  Trust  Co. 
(1912)  120  C.  C.  A.  100,.  201  Fed..  790, 
modifying  and  affirming  (1908)  161  Fed. 

769.     , 

An  ordinance  vacating  streets  within, 
the  limits  of  station  grounds,  which  is 
duly  accepted  and  acted  upon  by  the. 
construction  of  tracks  and  buildings  on 
the  station  grounds,  constitutes  a  conp, 
tract   right  protected   by   the   contract 
clause  of  the  Constitution  against  im- 
pairment by  the  adoption  of  a  resolution, 
that  the  streets  be  reopened  and  put  in 
condition  for  public  travel.     Atchison, 
T.  &  S.  F.  R.  Co.  v.  Shawnee  (1910)  105 
C.  C.  A.  377,  183  Fed,  85. 
•  In    Saginaw   Power  .Co.    v..  Saginaw. 
(1911)   193  Fed.  1008,  a  resolution  of 
the   common  council   directing   the   re- 
moval of  poles,  wires,  and  conduits  and 
other  apparatus  of  an  ejectrio  light  com- 
pany from  the  streets  was  held  to  be  an 
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unconstitutional  impairment  of  the  obli- 
gation created  by  a  franchise  for  the 
use  of  the  streets  for  electric  service. 

Contrary  to  the  opinion  on  the  first 
hearing,  the  conclusion  was  reached  by 
a  majority  on  a  rehearing  in  New  De- 
catur v.  American  Teleph.  &  Teleg.  Co. 
(1912)  176  Ala.  492,  58  So.  613,  Ann. 
Cas.  1915 A,  875,  that  an  ordinance 
granting  the  right  to  construct  and 
maintain  telephone  and  telegraph  lines, 
including  poles,  wires,  and  fixtures,  upon 
and  along  and  under  the  highways  of  a 
town,  was  a  contract  right  protected 
against  repeal  and  annulment  by  a 
subsequent  ordinance.  The  judges  who 
dissented  based  their  conclusions  on  the 
constitutional  provision  that  "no  ex 
post  facto,  or  any  other  law  impairing 
the  obligation  of  contracts  or  (law) 
making  any  irrevocable  grants  of  special 
privileges  or  immunities  shall  be  passed 
by  the  legislature;  and  every  grant,  or 
franchise,  privilege,  or  immunity,  shall 
forever  remain  subject  to  revocation,  al- 
teration or  amendment."  The  latter 
provision,  however,  was  added  to  the 
Constitution  after  the  grant  of  the  fran- 
chise, and  so,  as  an  independent  pro- 
vision, did  not  apply  to  it. 

The  decision  in  Re  Johnston  (1902) 
137  Gal.  115,  69  Pac.  973,  against  the 
validity  of  an  ordinance  requiring  per- 
sons who  desire  to  lay  pipes  in  the  street 
for  the  purpose  of  supplying  water  or 
light  to  make  an  application  for  a  per- 
mit from  the  superintendent  of  streets, 
was  upon  the  ground  that  there  was  a 
direct  grant  by  the  Constitution  of  the 
right  to  lay  pipes  in  the  streets,  and 
that  the  city  had  no  power  to  impose 
additional  burdens  or  terms  as  a  condi- 
tion of  the  exercise  of  this  right,  and 
that  the  ordinance  in  question  could  not 
be  upheld  as  a  legitimate  exercise  of  the 
police  power. 

"We  therefore  hold  that  where  a  vil- 
lage board  has,  by  resolution,  granted 
to  the  owner  of  a  telephone  line  the  use 
of  its  streets  and  alleys,  in  which  to  set 
poles  and  to  string  wires  for  telephone 
uses,  and  where  the  licensee,  with  the 
knowledge  and  tacit  consent  of  the  vil- 
lage authorities,  has  accepted  and  acted 
upon  such  resolution  by  erecting  poles 
and  stringing  wires  in  the  streets  and 
alleys,  the  license  so  granted  thereby  be- 
comes a  contract  which  is  valid  and 
binding  upon  the  parties  thereto,  and 
which  cannot  be  revoked  by  the  village/' 
London  Mills  v.  White  (1904)  208  111. 
289,  70  N.  E.  313. 

When  the  privilege  of  the  use  of  a 
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public  street  of  a  municipality  is  granted 
by  an  ordinance,  and  the  ordinance  is 
accepted  and  acted  upon  by  the  grantee 
of  the  privilege  in  some  substantial  man- 
ner, it  becomes  a  valid  and  binding  con- 
tract, and  is  not  subject  to  revocation  by 
the  municipality.  Madison  v.  Alton,  G. 
&  St.  L.  Traction  Co.  (1908)  235  HI.  346, 
85  N.  £.  596. 

The  privilege  of  the  use  of  the  public 
streets  of  a  city  or  town  when  granted 
by  ordinance  is  not  always  a  mere  li- 
cense, revocable  at  the  pleasure  of  the 
municipality  granting  it,  for  if  it  is 
granted  for  an  adequate  consideration 
and  accepted  by  the  grantee,  then  the 
ordinance  ceases  to  be  a  mere  license 
and  becomes  a  valid  and  binding  con- 
tract; and  the  same  result  is  reached 
where,  in  the  case  of  a  mere  license,  it 
is,  prior  to  its  revocation,  acted  upon  in 
a  substantial  manner,  so  that  to  revoke 
it  would  be  inequitable  and  unjust.  The 
court  does  not  refer  to  the  contract 
clause.  Chicago  v.  Chicago  &  O.  P.  Elev. 
R.  Co.  (1911)  250  HL  486,  95  N.  E.  456 
(street  railway  franchise) ;  Peoria  R.  Co. 
v.  Peoria  R.  Terminal  Co.  (1911)  252  HL 
73,  96  N.  E.  689  (street  railway  fran- 
chise). 

An  ordinance  which  in  effect  deprives 
a  street  railway  company  of  the  use  of 
one  of  its  tracks  is  an  impairment  of  the 
obligation  of  a  franchise  under  which  it 
has  constructed  a  double-track  surface 
railway,  although  the  ordinance  is  in  the 
form  of  a  prohibition  against  the  run- 
ning of  surface  cars  in  any  street  across 
an  intersecting  street  where  the  track 
parallels  an  elevated  railroad,  and  is 
within  15  feet  of  the  end  of  any  abut- 
ment wall  of  a  bridge  carrying  such 
elevated  tracks  across  such  intersecting 
street.  Chicago  v.  Chicago  &  O.  P.  Elev. 
R.  Co.  (HL)  supra. 

When  an  ordinance  granting  to  a  tele- 
phone company  the  right  to  erect  its 
poles  and  wires  in  the  streets  is  accepted 
by  the  company  and  money  is  expended 
in  reliance  thereon  in  erecting  structures 
thereby  authorized,  a  contract  is  created 
which  cannot  be  revoked  by  the  munici- 
pality except,  perhaps,  for  cause.  Rock 
Island  v.  Central  U.  Teleph.  Co.  (1907) 
132  I1L  App.  248. 

The  decision  in  State  ex  rel.  Shaver  v. 
Iowa  Teleph.  Co.  (1916)  175  Iowa,  607, 
154  N.  W.  678,  in  favor  of  the  telephone 
company  in  a  suit  to  oust  it  from  the 
streets  and  highways  of  a  city,  was  upon 
the  ground  that  the  company  had  a 
franchise  to  operate  lines  in  the  street, 
and  that  that  franchise  had  not  been  re- 
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pealed  or  taken  away  by  the  legislature; 
and  it  was  therefore  unnecessary  to  de- 
cide the  question  raised  in  the  case  as  to 
the  extent  to  which  the  franchise  might, 
consistently  with  the  contract  clause,  be 
subjected  to  municipal  control. 

To  permit  the  abutting  owners  upon 
the  abandonment  of  a  street  to  compel 
a  telephone  company  without  compensa- 
tion to  remove  its  poles  and  wires  which 
it  had  placed  in  the  street  under  a  fran- 
chise from  the  municipality  would  im- 
pair the  obligation  of  the  contract. 
Louisville  &  N.  R.  Co.  v.  Russellville 
Home  Teleph.  Co.  (1915)  163  Ky.  415, 
LR.A.1915E,  138,  173  S.  W.  1105. 

The  contract  clause  was  successfully 
invoked  in  Lansing  v.  Michigan  Power 
Co.  (1914)  183  Mich.  400, 150  N.  W.  250, 
against  the  revocation  of  a  legislative 
franchise  to  an  electric  light  and  power 
company  for  the  use  of  the  streets  by  a 
subsequent  constitutional  provision  de- 
claring that  no  person  or  corporation 
should  use  the  streets  or  highways  for 
wires,  poles,  etc.,  without  the  consent  of 
the  municipality,  even  assuming  that 
that  constitutional  provision  was  in- 
tended to  be  retrospective.  The  court 
held  that  the  provision  of  the  Constitu- 
tion in  force  at  the  time  of  the  legisla- 
tive grant  of  the  franchise,  that  "cor- 
porations may  be  formed  under  general 
laws,  but  shall  not  be  created  by  special 
act,  except  for  municipal  purposes.  All 
laws  passed  pursuant  to  this  section 
may  be  amended,  altered  or  repealed," 
could  not  be  construed  as  a  reservation 
of  the  power  to  revoke  and  terminate 
public  utility  service  contracts  arising 
out  of  user  of  the  streets  under  a  legis- 
lative grant,  for  such  user  constitutes  a 
contract  within  the  protection  of  the 
Federal  Constitution. 

A  telephone  company  having  estab- 
lished its  plant  in  reliance  upon  the 
provision  in  the  general  laws  authorizing 
it  to  enter  upon  the  streets  and  alleys 
of  a  city,  and  erect  its  poles  therein, 
subject  only  to  the  police  power  of  the 
city  to  control  and  regulate  the  same, 
such  action  on  its  part  constitutes  an 
acceptance  of  the  right  or  privilege  thus 
granted,  including  the  right  to  extend 
its  system  within  the  city  as  occasion 
may  require,  and  such  right  becomes  fixed 
and  in  the  nature  of  a  vested  right 
which  cannot  be  revoked  by  the  city  ex- 
cept within  the  exercise  of  its  police 
power.  Duluth  v.  Duluth  Teleph.  Co. 
(1901)  84  Minn.  486,  87  N.  W.  1127. 
Accordingly'  the  resolution  of  the  city 
council    requiting   the   removal   of  the 
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poles  and  wires  of  its  system  was  held 
void,  it  not  having  been  adopted  in  the 
exercise  of  the  police  power,  but  upon 
the  theory  that  the  company  had  no 
legal  right  to  maintain  the  same  without 
acquiring  a  franchise  from  the  city. 

Where  a  street  railway  company  ap- 
plies, pursuant  to  statute,  to  a  township 
for  permission  to  lay  its  tracks  along  a 
certain  route,  and  an  ordinance  is  passed 
granting  such  location,  subject  to  cer- 
tain conditions,  upon  the  acceptance  of 
the  ordinance  by  the  company  it  consti- 
tutes a  valid  contract  and  cannot  be  re- 
voked by  the  town  without  the  consent 
of  the  company.  Asbury  Park  &  S.  G. 
R.  Co.  v.  Neptune  Twp.  (1907)  73  N.  J. 
Eq.  323,  67  Atl.  790,  affirmed  in  (1909) 
75  N.  J.  Eq.  562,  74  Atl.  998. 

The  grant  to  an  individual  by  a  mu- 
nicipality of  the  privilege  of  using  the 
streets  for  electric  light  creates,  when 
acted  upon,  a  valuable  property  right  of 
which  the  owner  cannot  be  deprived, 
unless  there  has  been  a  forfeiture,  or 
unless  the  plant  has  become  a  nuisance. 
Wakefield  v.  Theresa  (1908)  125  App. 
Div.  38,  109  N.  Y.  Supp.  414,  enjoining 
a  resolution  requiring  the  removal  of 
wires  and  poles  from  the  streets. 

Upon  the  passage  of  an  ordinance  au- 
thorizing a  telephone  company  to  estab- 
lish a  telephone  system  in  the  city,  and 
its  acceptance  by  the  company  and  ex- 
penditures thereunder,  a  contractual  re- 
lation is  created  between  the  company 
and  the  city  which  becomes  a  vested 
right  that  cannot  be  impaired  by  sub- 
sequent action  by  the  city  directly  or 
indirectly  annulling  it  for  purposes  not 
public,  but  of  a  personal  or  private  na- 
ture. Northwestern  Teleph.  Exch.  Co.  v. 
Anderson  (1904)  12  N.  D.  585,  65  L.R.A. 
771, 102  Am.  St.  Rep.  580,  98  N.  W.  706, 
1  Ann.  Cas.  110,  15  Am.  Neg.  Rep.  644. 

|  a.  Contract  clause  unsuccessfully  in- 
voked against  revocation  of  right  <£- 
self  in  street;  license. 

The  privilege  evidenced  by  the  official 
record  of  a  board  of  aldermen  purport- 
ing, upon  the  application  of  the  railway 
company,  to  grant  permission  to  occupy 
a  sidewalk  for  the  purpose  of  running  a 
track,  such  permission  having  been  given 
long  after  the  creation  of  the  railway, 
and  not  inherently  or  in  any  degree  con- 
trolling its  power  to  discharge  its  cor- 
porate functions,  was  held  to  be  a  mere 
license,  revocable  at  any  time  by  the 
municipality,  and  not  a  contract  within 
the  contract  clause  of  the  Federal  Con- 
stitution.   Seaboard  Air  Line  R.  Co.  v. 
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Raleigh  (1916)  242  TJ.  S.  15,  61  L.  ed. 
121,  37  Sup.  Ct.  Rep.  8,  affirming  (1914) 
219  Fed.  573. 

In  Iowa-Teleph.  Co.  v.  Keokuk  (1915) 
P.U.R.1916B,  141,  226  Fed.  82,  the  court 
said  that  of  course  a  contract  between 
the  owner  of  a  telephone  company  and 
the  state  by  which  a  right  is  granted  to 
use  the  public  highways  and  the  streets 
of  the  same  is  just  the  same  as  a  con- 
tract between  two  individuals;  if  there 
is  an  express  power  to  revoke  the  con- 
tract, and  the  rights  are  accepted  with 
full  knowledge  that  they  are  to  continue 
only  until  revoked,  the  party  accepting 
such  rights  cannot  complain  when  the 
power  is  exercised;  and  if  the  state  of 
Iowa,  in  inviting  telephone  and  tele- 
graph companies  to  occupy  the  highways 
of  the  state,  made  it  a  condition  of  the 
privilege  conferred  that  it  should  revoke 
such  privilege  at  its  option,  then  those 
who  accepted  the  privilege  would  have 
to  bear  the  loss  incident  to  the  exercise 
of  the  power  of  revocation  reserved.  It 
was  held,  however,  that  the  power  of 
revocation  was  not  reserved,  and  the 
contention  of  the  telephone  company 
based  on  the  contract  clause  was  upheld. 

The  contract  clause  was  unsuccess- 
fully invoked  by  a  light  and  power 
company  in  Idaho  Power  &  Light  Co.  v. 
Blomquist  (1914)  26  Idaho,  222, 141  Pac. 
1083,  against  an  order  of  the  Public 
Utility  Commission  requiring  it  to  re- 
frain from  constructing  a  proposed  plant 
on  the  ground  that  it  had  not  obtained 
a  certificate  of  public  convenience  and 
necessity  requiring  such  service.  The 
court  said  that  the  contract  involved  in 
the  grant  of  franchise  by  a  municipality 
for  the  use  of  its  streets  cannot  be  held 
to  be  protected  by  any  provision  of  the 
state  or  Federal  Constitutions  against 
the  proper  exercise  by  the  state  of  its 
police  power. 

The  Kentucky  court  of  appeals  in  East 
Tennessee  Teleph.  Co.  v.  Frankfort 
(1911)  141  Ky.  588,  133  S.  W.  564,  re- 
hearing denied  in  (1911)  143  Ky.  86, 
136  S.  W.  138,  holds  that  a  resolution 
of  the  common  council  purporting  to 
grant  a  petition  for  ' 'permission"  to 
erect  telephone  poles  on  the  streets  of 
the  city  was  a  mere  license,  revocable 
by  the  city  after  proper  notice,  notwith- 
standing the  making  of  extensive  im- 
provements and  the  expenditure  of  large 
amounts  of  money  on  the  faith  of  it. 
The  decision  was  apparently  largely 
based  on  the  use  of  the  word  "permis- 
sion," the  court  saying  that  the  per- 
mission was  no  more  than  a  license,  and 
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as  a  rule  a  license  may  be  withdrawn  by 
the  party  granting  it.  The  resolution 
was,  however,  held  by  the  Federal  dis- 
trict court  in  East  Tennessee  Teleph.  Co. 
v.  Frankfort  (1911)  190  Fed.  346,  to 
constitute  not  a  revocable  license,  but  a 
contract  within  the  protection  of  the 
contract  clause,  the  court  expressly  re- 
fusing to  adopt  the  view  of  the  state 
court  on  this  point,  the  decision  in  the 
state  court  not  being  res  judicata.  The 
district  court  relied  upon  the  decision  of 
the  Federal  circuit  court  of  appeals  in 
Morristown  v.  East  Tennessee  Teleph. 
Co.  (1902)  53  C.  C.  A.  132,  115  Fed.  304, 
remarking  that  the  fact  that  in  that 
case  the  "rteht,"  and  in  this  case 
"permission"  to  erect  poles  was  granted 
was  a  mere  difference  of  verbiage,  and 
insufficient  to  differentiate  the  cases. 

In  Springfield  v.  Springfield  Street  R. 
Co.  (1902)  182  Mass.  41,  64  N.  E.  577, 
the  court  expressed  the  opinion  that 
locations  given  to  street  railway  com- 
panies in  public  streets  of  cities  and 
towns  in  Massachusetts  do  not  constitute 
contracts;  or,  if  they  do,  they  are  of 
such  a  nature  that  the  legislature  can 
modify  or  annul  them  without  thereby 
violating  the  constitutional  provision 
against  impairing  the  obligation  of  con- 
tracts. In  this  case,  however,  the  con- 
tract clause  was  unsuccessfully  invoked 
by  the  city  against  the  modification  or 
abrogation  of  the  conditions  on  which 
the  locations  were  granted;  and  in  that 
connection  it  was  said  that  so  far  as  the 
city  was  concerned,  it  must  be  deemed 
to  have  acted  in  behalf  of  the  public, 
and  not  in  virtue  of  any  private  or  pro- 
prietary rights,  and  that  the  legislature 
had  the  same  right  to  modify  or  abro- 
gate the  conditions  on  which  the  loca- 
tions had  been  granted  that  it  would 
have  if  such  conditions  had  been  origi- 
nally imposed  by  it. 

§  3a.  — ■  expiration  of  term  of  privilege. 

Of  course,  no  impairment  of  the  obli- 
gation of  contracts  is  involved  in  the 
action  of  a  municipality  in  putting  an 
end  to  a  franchise  upon  the  expiration 
of  the  period  prescribed  thereby,  as- 
suming the  power  of  the  municipality  to 
fix  the  period.  Govin  v.  Chicago  (1904) 
132  Fed.  848,  reversed  on  other  grounds 
in  (1906)  201  U.  S.  400,  50  L.  ed.  801. 
26  Sup.  Ct.  Rep.  427.  But  it  is  other- 
wise, of  course,  if  the  franchise  was  a 
direct  grant  from  the  legislature,  and 
there  was  no  authority  on  the  part  of 
the  municipality  to  limit  the  period  as 
fixed  by  that  grant.    Ibid. 
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The  decision  in  Detroit  United  R.  Co. 
▼.  Detroit  (1913)  229  U.  S.  39,  57  L.  ed. 
1056,  33  Sup.  Ct.  Rep.  697,  affirming 
(1912)  172  Mich.  136,  137  N.  W.  645, 
against  the  contention  of  a  street  rail- 
way company  based  on  the  contract 
clause,  was  upon  the  ground  that  the 
franchise  of  the  street  railway  company 
by  its  terms  had  expired,  and  that  there 
was  no  implied  contract  right  such  as 
was  urged  by  the  company  to  remain  in 
the  streets  under  such  reasonable  regula- 
tions for  the  public  service  as  the  situa- 
tion might  require,  which  would  be 
impaired  by  requiring  the  company  to 
cease  operating  its  cars  and  to  remove 
its  tracks  and  other  property  from  the 
streets  within  a  reasonable  time. 

The  decision  in  State  ex  rel.  Fullerton 
v.  Des  Moines  City  R.  Co.  (1913)  159 
Iowa,  259,  140  N.  W.  437,  in  favor  of 
the  relators  in  a  quo  warranto  proceed- 
ing to  test  the  right  of  a  street  railway 
company  to  maintain  and  operate  its 
tracks  in  the  streets,  was  upon  the 
ground  that  the  franchise  had  expired. 
Of  course,  upon  that  assumption  there 
was  no  basis  for  any  claim  that  there 
was  any  impairment  of  the  obligation  of 
the  contract. 

§  3b,  —  forfeiture. 

Of  course,  a  franchise  may,  without 
violating  the  contract  clause,  be  judi- 
cially declared  forfeited  for  failure  to 
comply  with  the  conditions  upon  which 
it  was  granted.  This  was  apparently 
assumed  in  Farmers'  Loan  &  T.  Co.  v. 
Meridian  Waterworks  Co.  (1905)  139 
Fed.  661;  but  it  is  there  held  that  the 
decree  annulling  the  franchise  did  not 
affect  a  mortgagee  of  the  franchise  of 
the  water  plant  and  the  holders  of  bonds 
secured  thereby,  who  were  not  made  par- 
ties to  the  suit. 

A  street. railway  franchise  may  cease 
or  be  forfeited  because  of  the  failure  to 
comply  with  the  conditions  imposed  by 
it,  as  in  Los  Angeles  R.  Co.  v.  Los  An- 
geles (1907)  152  Cal,  242,  15  L.R.A. 
(N.S.)  1269,  125  Am.  St.  Rep.  54,  92 
Pac.  490,  holding  that  a  statutory  pro- 
vision that  failure  to  comply  with  the 
provisions  of  the  ordinance  granting  a 
street  railway  right  of  way  works  a  for- 
feiture is  self -executing,  so  that,  in  case 
the  ordinance  provides  that  failure  to 
complete  the  work  within  the  time  lim- 
ited shall  forfeit  the  franchise,  no  judg- 
ment declaring  forfeiture  is  necessary. 

The  decision  of  the  New  York  court 
of  appeals  in  Re  New  York  Electric 
lines  Co.  (1911)  201  N.  Y.  321,  94  N.  E. 
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1056,  upholding  the  revocation  of  a 
permit  granted  by  the  municipality  to 
lay  electric  conductors  in  the  public 
streets,  was  affirmed  by  the  United  States 
Supreme  Court  in  New  York  Electric 
Lines  Co.  v.  Empire  City  Subway  Co. 
ante,  874,  upon  the  ground  that  the 
right  had  been  forfeited  by  failure  to 
exercise  it  for  a  long  period  of  years. 
.  After  the  decision  of  the  United 
States  Supreme  Court  in  New  Yore; 
Electric  Lines  Co.  v.  Empire  City  Sub- 
way Co.  the  electric  lines  company 
brought  suit  in  equity  for  an  adjudica- 
tion that  the  permission  granted  by  the 
board  of  aldermen  April  10,  1883,  had 
not  been  revoked  by  the  resolution  of  the 
board  of  estimate  and  apportionment, 
adopted  May  11,  1906.  This  demand, 
however,  was  unsuccessful,  and  the  court 
of  appeals  declared  that  the  principles 
established  in  the  opinion  of  the  United 
States  Supreme  Court  directed  an  af- 
firmance of  the  judgment  against  the 
plaintiff,  and  observed  that  the  failure 
to  exercise  the  permission  as  contem- 
plated was  ground  for  the  revocation  or 
withdrawal  of  it ;  and  that  it  was  a  tacit 
condition  annexed  to  the  permission  as 
granted  that  it  might  be  lost  by  misuser 
or  nonuser;  and  that  the  condition  and 
the  right  to  revoke  it  inhere  in  the 
nature  of  the  grant,  and  the  withdrawal 
of  the  permission  upon  the  ground  that 
it  had  not  been  exercised  within  a  rear 
sonable  time  was  not  an  impairment  of  a 
contractual  obligation. 

The  court  in  People  ex  rel.  New  York 
Electric  Lines  Co.  v.  Ellison  (1906)  116 
App.  Div.  254,  104  N.  Y.  Supp.  55,  af- 
firmed in  (1907)  188  N.  Y.  523,  81  N.  E. 
447;  writ  of  error  dismissed  in  (1909) 
214  U.  S.  529,  53  L.  ed.  1069,  29  Sup.  Ct. 
Rep.  695,  denied  mandamus  to  compel 
the  municipal  authorities  to  grant  a  per- 
mit to  make  an  excavation  in  the  street 
for  the  purpose  of  laying  wires  therein. 
It  is  questionable  whether  the  case  is 
authority  for  anything  more  than  that 
any  right  which  may  accrue  by  the  ac- 
ceptance of  a  permit  may  be  lost  by 
failure  to  use  the  privilege  for  an  ex- 
tended period. 

In  Seattle,  R.  &  S.  R.  Co.  v.  Seattle 
(1911)  190  Fed.  75,  where  the  attempted 
revocation  of  the  franchise  of  a  street 
railway  was  pursuant  to  the  power  re- 
served in  the  charter  and  in  the  fran- 
chise to  revoke  the  same  in  case  the  road 
was  not  operated  in  accordance  with  the 
provisions  of  the  ordinance,  the  decision 
was  merely  to  the  effect  that  the  fact 
that  the  case  might  depend  upon  a  ques- 
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tion  of  faet  as  to  whether  the  conditions 
had  been  complied  with  did  not  oust  the 
Federal  court  of  jurisdiction  under  the 
contract  clause,  and  there  was  no  de- 
cision on  the  merits. 

§  3o.  —  where  original  grant  was  in- 
valid. 

Of  course,  the  contract  clause  cannot 
be  successfully  invoked  against  the  ac- 
tion of  the  state  or  municipality  in  put- 
ting an  end  to  the  occupation  of  the 
street  under  an  invalid  ordinance. 

The  denial  in  Pomona  v.  Sunset  Teleph. 
&  Teleg.  Co.  (1912)  224  U.  S.  330,  66 
L.  ed.  788,  32  Sup.  Ct.  Rep.  477,  revers- 
ing (1909)  97  C.  C.  A.  261,  172  Fed.  829, 
except  as  to  interstate  wires,  of  the  con- 
tention based  on  the  contract  clause 
against  the  removal  of  telephone  poles 
and  wires  from  the  city  streets,  was  upon 
the  ground  that  under  the  provisions  of 
the  Constitution  or  state  statute  there 
was  no  right  to  a  telephone  franchise 
except  with  the  consent  of  the  munici- 
pality, which  had  not  been  granted  in 
this  instance. 

In  Louisiana  Western  R.  Co.  v.  Crow- 
ley (1917)  142  La.  640,  77  So.  486,  the 
court  (reversing  the  judgment  below) 
upheld  a  municipal  ordinance  repealing 
an  earlier  ordinance  which  granted  a 
franchise  to  a  railroad  company  to  oc- 
cupy the  streets  with  a  switch  track,  and 
ordering  the  company  to  remove  its 
track,  upon  the  ground  that  the  original 
ordinance  was  invalid  and  ultra  vires 
because  it  was  not  submitted  to  a  vote 
of  the  people,  as  required  by  statute. 
The  court,  referring  to  the  doctrine  as 
announced  in  the  earlier  note  (50  L.R.A. 
142),  to  the  effect  that  a  valid  ordinance 
or  resolution  of  a  municipal  corporation 
granting  the  right  to  lay  railway  tracks 
in  a  street  of  the  municipality,  when 
accepted  and  acted  upon  by  the  grantee, 
constitutes  an  irrevocable  contract,  ob- 
served that  that  does  not  aid  in  deter- 
mining whether  the  ordinance  which  the 
plaintiff  contends  was  irrevocable  was  a 
valid  ordinance. 

The  decision  in  Elizabeth  City  v. 
Banks  (1909)  150  N.  C.  407,  22  L.R.A. 
(N.S.)  925,  64  S.  E.  189,  that  a  permit 
to  use  the  streets  for  gas  mains  was  sub- 
ject to  be  revoked  at  any  time  prior  to 
the  performance  of  any  substantial  work 
under  its  terms,  was  upon  the  grounds 
that  the  permit  was  a  mere  license,  the 
attempt  to  grant  a  franchise  being  inef- 
fectual because  it  was  beyond  the  power 
of  the  municipality. 
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§  4.  Street  railway  tracks. 

That  a  valid  ordinance  or  resolution  of 
a  municipal  corporation  granting  the 
right  to  lay  street  railway  tracks  in  the 
street,  when  accepted  and  acted  upon 
constitutes  an  irrevocable  contract  which 
is  protected  by  the  contract  clause  of 
the  Federal  Constitution,  is  declared  or 
recognized  by  many  cases  cited  in  the 
note  in  50  L.R.A.  p.  145;  and  the  later 
cases  are  to  the  same  effect. 

Thus,  the  grant  by  a  municipality  of 
authority  or  permission  to  use  the  streets 
of  a  city  for  a  reasonable  period  of  time 
for  street  railway  purposes,  and  to  lay 
down  tracks  thereon  and  to  operate  cars 
thereover,  becomes,  when  it  has  been  ac- 
cepted by  the  grantee  and  the  railway 
has  been  built,  a  contract  right  to  use 
the  streets  for  the  purposes  stated  dur- 
ing the  life  of  the  franchise,  which 
neither  the  state  nor  any  of  its  agencies 
is  at  liberty  to  impair.  Portland  R. 
Light  &  P.  Co.  v.  Portland  (1912)  201 
Fed.  119. 

In  Vincennes  v.  Vincennes  Traction 
Co.  (1918)  —  Ind.  — ,  120  N.  E.  27,  the 
court,  without  referring  to  the  contract 
clause,  declares  that  an  ordinance  passed 
pursuant  to  the  general  powers  conferred 
upon  a  municipality  by  the  legislature, 
granting  to  a  street  railway  company 
the  right  to  operate  and  maintain  single 
and  double  tracks  in  the  street,  upon  its 
acceptance  by  the  grantee  becomes  in  the 
nature  of  a  contract,  alike  binding  upon 
the  state,  the  municipality,  and  the  util- 
ity. (Refusing  an  injunction  sought  by 
the  city  against  replacing  a  double  with 
a  single  track.) 

An  ordinance  granting  to  a  street  rail- 
way company  the  right  to  run  its  cars  in 
the  streets  on  the  conditions  and  terms 
thereby  provided  is  a  contract  right 
within  the  protection  of  the  contract 
clause.  Shreveport  Traction  Co.  v. 
Shreveport  (1908)  122  La.  1,  129  Am. 
St.  Rep.  345,  47  So.  40. 

A  municipal  ordinance  granting  a 
street  railway  franchise,  when  accepted, 
is  a  contract  between  the  parties.  Indi- 
anapolis &  E.  I.  R.  Co.  v.  New  Castle 
(1909)  43  Ind.  App.  467,  87  N.  E.  1067 
(no  express  reference  to  the  contract 
clause). 

The  rule  that  a  franchise  for  the  use 
of  the  streets  by  a  street  railway,  when 
accepted  and  acted  upon,  creates  a  con- 
tract right  within  the  protection  of  the 
contract  clause,  was  applied  in  Cleve- 
land Electric  R.  Co.  v.  Cleveland  (1905) 
135  Fed.  368,  affirmed  in  (1906)  201 
U.  8.  529,  50  L.  ed.  854,  26  Sup.  Ct.  Rep. 
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513,  to  an  ordinance  which  was  construed 
as  extending  to  a  consolidated  company 
the  term  of  the  franchise  of  one  of  the 
constituent  companies;  and  it  was  held 
that  the  granting  to  another  company  of 
a  renewal  of  the  franchise  before  the 
expiration  of  the  extended  period  was 
an  impairment  of  the  obligation  of  the 
contract. 

An  ordinance  granting  a  franchise  for 
the  construction  of  a  street  railway, 
when  accepted  and  the  conditions  thereof 
complied  with  and  the  street  railway 
lines  constructed,  constitutes  a  valid 
contract  which  is  protected  against  im- 
pairment by  the  contract  clause.  Enid 
City  R.  Co.  v.  Enid  (1914)  43  Okla,  778, 
144  Pac.  617. 

The  principle  is  also  clearly  affirmed 
or  recognized  by  the  following  cases,  re- 
ported since  the  earlier  note,  in  which 
that  contract  clause  was  successfully  in- 
voked by  the  company  against  a  change 
of  fares  fixed  by  the  franchise :  Detroit 
y.  Detroit  Citizens'  Street  R.  Co.  (1902) 
184  U.  S.  368,  46  L.  ed.  592,  22  Sup.  Ct. 
Rep.  410;  Cleveland  v.  Cleveland  Elec- 
tric R.  Co.  (1904)  194  U.  S.  638,  48  L.  ed. 
1109,  24  Sup.  Ct.  Rep.  764;  Cleveland 
v.  Cleveland  City  R.  Co.  (1904)  194  U.  S. 
517,  48  L.  ed.  1102,  24  Sup.  Ct.  Rep.  756; 
Minneapolis  v.  Minneapolis  Street  R.  Co. 
(1909)  215  U.  S.  417,  54  L  ed.  259,  30 
Sup.  Ct.  Rep.  118;  Shreveport  Traction 
Co.  v.  Shreveport  (1908)  122  La.  1,  129 
Am.  St.  Rep.  345,  47  So.  40. 

And  this  is  also  true  of  the  following 
cases  in  which  the  contract  clause  was 
unsuccessfully  invoked  against  a  change 
of  rates  for  the  reason  that  provisions 
of  the  franchise  in  that  regard  were  in- 
valid, or  subject  to  powers  expressly  or 
impliedly  reserved,  or  for  other  reasons: 
San  Antonio  Traction  Co.  v.  Altgelt 
(1906)  200  U.  8.  304,  50  L.  ed.  491,  26 
Sup.  Ct.  Rep.  261;  Milwaukee  Electric 
R.  &  Light  Co.  v.  Railroad  Commission 
(1915)  238  U.  S.  174,  59  L.  ed.  1254, 
P.U.R.1915D,  591,  35  Sup.  Ct.  Rep.  820 ; 
Portland  R.  Light  &  P.  Co.  v.  Portland 
(1912)  201  Fed.  119;  Milwaukee  Elec- 
tric R.  &  Light  Co.  v.  Railroad  Commis- 
sion (1913)  153  Wis.  592,  L.R.A.1915F, 
744,  142  N.  W.  491,  Ann.  Cas.  1915A, 
911;  Duluth  Street  R.  Co.  v.  Railroad 
Commission  (1915)  161  Wis.  245,  P.U.R. 
1915D,  192, 152  N.  W.  887;  and  of  Puget 
Sound  Traction,  Light  &  P.  Co.  v.  Rey- 
nolds (1917)  244  U.  S.  574,  61  L.  ed. 
1325,  P.U.R.1917F,  57,  37  Sup.  Ct.  Rep. 
705,  where  it  was  unsuccessfully  invoked 
against  an  order  of  the  Public  Service 
Commission  requiring  street  railway  pas- 
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sengers  to  be  carried  beyond  the  Hmita 
of  the  particular  franchise. 

The  same  is  true  of  the  cases  in  which 
the  contract  clause  was  successfully 
(Madison  v.  Alton,  G.  &  St.  L.  Traction 
Co.  (1904)  235  DL  346,  85  N.  E.  596; 
Enid  City  R.  Co.  v.  Enid  (1914)  43  Okla. 
778,  144  Pac.  617;  Superior  City  v.  Du- 
luth Street  R.  Co.  (1918)  166  Wis.  487, 
165  N.  W.  1081)  or  unsuccessfully  (Fair 
Haven  &  W.  R.  Co.  v.  New  Haven  (1906) 
203  U.  S.  379,  51  L.  ed.  237,  27  Sup.  Ct. 
Rep.  74;  Rochester  R.  Co.  v.  Rochester 
(1907)  206  U.  S.  236,  51  L.  ed.  784,  27 
Sup.  Ct.  Rep.  469,  affirming  (1905)  182 
N.  Y.  99,  70  L.R.A.  773,  74  N.  E.  953, 
which  reversed  (1904)  98  App.  Div.  521, 
91  N.  Y.  Supp.  87;  St.  Helena  v.  San 
Francisco,  N.  &  C.  R.  Co.  (1914)  24  OaL 
App.  71,  140  Pac.  600,  605;  Marshall- 
town  Light,  Power  &  R.  Co.  v.  Marshall- 
town  (1905)  127  Iowa,  637,  103  N.  W. 
1005 ;  State  ex  rel.  Milwaukee  v.  Milwau- 
kee Electric  R.  &  Light  Co.  (1917)  165 
Wis.  230, 161  N.  W.  745)  invoked  against 
statutes  or  ordinances  attempting  to 
change  or  increase  the  burdens  as  to 
paving  as  fixed  by  the  franchise. 

And  so  of  People  ex  rel.  Geneva  v. 
Geneva,  W.  S.  F.  &  C.  L.  Traction  Co. 
(1906)  112  App.  Div.  581,  98  N.  Y.  Supp. 
719,  affirmed  in  (1906)  186  N.  Y.  516, 
78  N.  E.  1109,  where  it  was  unsuccess- 
fully invoked  against  an  amendment  of 
the  charter  authorising  the  board  of 
public  works  to  require  a  street  surface 
railway  to  change  its  grade  and  line  to 
conform  to  alterations  and  improvements 
in  the  streets.  Chicago  v.  Chicago  Union 
Traction  Co.  (1902)  199  111.  259,  59 
L.R.A.  666,  65  N.  E.  243,  where  it  was 
unsuccessfully  invoked  against  an  ordi- 
nance as  to  the  removal  of  dirt  and  snow 
from  the  portion  of  the  street  occupied 
by  the  tracks ;  St.  Louis  v.  United  R.  Co. 

(1908)  210  U.  S.  266,  52  L.  ed.  1054,  28 
Sup.  Ct.  Rep.  630,  where  it  was  unsuc- 
cessfully invoked  against  an  ordinance 
imposing  license  fees;  Westport  v.  Mul- 
holland  (1900)  159  Mo.  86,  53  L.R.A. 
442,  60  S.  W.  77,  where  it  was  unsuc- 
cessfully invoked  against  a  municipal 
ordinance  forbidding  the  tearing  up  of 
streets  without  the  consent  of  the  muni- 
cipality; People  v.  Detroit  United  R.  Co. 

(1909)  156  Mich.  659,  121  N.  W.  321, 
where  it  was  successfully  invoked  against 
an  ordinance  in  relation  to  the  running 
and  operating  of  street  ears  which  was 
regarded  as  unreasonable;  Chicago  v. 
O'Connell  (1917)  278  HL  591,  L.R.A. 
— ,  — ,  P.U.R.1917E,  730,  116  N.  E.  210, 
where   it   was   unsuccessfully    invoked 
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against  an  order  of  the  Public  Utility 
Commission  in  relation  to  the  equipment 
and  manner  of  operating  cars;  Snouffer 
v.  Cedar  Rapids  &  M.  C.  R.  Co.  (1912) 
118  Iowa,  287,  92  N.  W.  79,  where  it  Was 
unsuccessfully  invoked  against  a  modi- 
fication of  the  privilege  as  regards  the 
exclusive  use  of  a  portion  of  the  street; 
United  R.  Co.  v.  San  Francisco  (1917) 
239  Fed.  987,  where  it  was  unsuccess- 
fully invoked  against  the  establishment 
of  a  municipal  line ;  Underground  R.  Co. 
v.  New  York  (1904)  193  U.  S.  416,  48 
L.  ed.  733,  24  Sup.  Ct.  Rep.  494,  affirm- 
ing (1902)  116  Ted.  952,  where  it  was 
unsuccessfully  invoked  by  an  under- 
ground railroad  company  against  the 
municipality's  establishing  an  under* 
ground  road ;  Peoria  R.  Co.  v.  Peoria  R. 
Terminal  Co.  (1911)  252  I1L  73,  96  N.  E. 
689,  where  it  was  successfully  invoked 
against  the  grant  to  another  company  of 
the  identical  portions  of  the  street  pre- 
viously granted ;  West  Chicago  Street  R. 
Co.  v.  Illinois  (1906)  201  U.  S.  506,  50 
L.  ed.  845,  26  Sup.  Ct.  Rep.  518,  affirm- 
ing (1905)  214  HI.  9,  73  N.  E.  393,  where 
it  was  unsuccessfully  invoked  against 
compelling  the  company  to  remove  a 
tunnel  under  a  river  or  lower  it  at  its 
own  expense,  it  having  become  an  ob- 
struction to  navigation. 

The  contention  in  District  of  Colum- 
bia v.  Capital  Traction  Co.  (1913)  41 
App.  D.  C.  115,  that  the  provision  of  the 
act  of  Congress  in  relation  to  transfers 
on  street  railway  cars  operating  in  the 
District  of  Columbia  impaired  the  obli- 
gation of  a  contract  was  denied  upon 
the  grounds  that,  in  the  first  place, 
"  prohibition  of  laws  impairing  the  obli- 
gation of  contracts  applies  to  the  states, 
and  not  to  the  United  States;"  that  a 
contract  between  the  United  States  and 
the  company  could  not  be  implied  from 
the  provisions  of  the  franchise  in  rela- 
tion to  the  fixing  of  a  maximum  rate; 
that  even  if  the  language  relating  to 
fares  to  be  charged  amounted  to  a  con- 
tract, it  was  subject  to  the  expressly 
reserved  power  to  alter,  amend,  or  repeal. 

In  upholding  the  power  of  a  munici- 
pality to  vary  the  requirements  as  to 
paving  from  those  prescribed  in  the 
franchise  granted  to  a  street  railway 
company,  the  New  York  court  of  appeals 
in  Binninger  v.  tfew  York  (1904)  177 
N.  Y.  199,  69  N.  E.  390,  said  that  the 
resolution  granting  a  franchise  in  rela- 
tion to  the  pavement  and  repairs  cannot 
be  regarded  as  a  private  contract  be- 
tween the  company  and  the  municipality ; 
it  iB  rather  in  the  nature  of '  charter 
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legislation  which  may  be  at  any  time 
amended  as  the  legislature  deems  neces- 
sary in  view  of  changed  conditions  and 
the  interests  of  the  general  public. 
Apparently  that  is  a  mere  variation  of 
the  general  proposition  that  a  franchise 
is  necessarily  accepted  subject  to  a 
proper  and  reasonable  exercise  of  the 
police  power. 

While  resolutions  by  the  common  coun- 
cil which  in  effect  prohibit  the  construc- 
tion by  a  street  railway  company  of 
switches  and  turnouts  on  a  bridge  were 
held  unreasonable  and  void,  the  court 
in  Eastern  Wisconsin  R.  &  Light  Co.  v. 
Hackett  (1908)  135  Wis.  464,  115  N.  W. 
376,  1136,  1139,  said  in  effect  that  no 
Federal  question  was  involved  in  view 
of  the  fact  that  the  franchise  ordinance 
under  which  the  company  complaining 
of  the  resolutions  was  operating  reserved 
to  the  common  council  the  right  to  con- 
trol the  improvement  and  repair  of  the 
streets,  and  declared  that  all  switches 
and  turnouts  should  be  laid  under  the, 
direction  of  the  board  of  public  works, 
and  in  view  of  the  express  statutory  pro- 
vision that  street  railway  companies  shall 
be  subject  to  such  reasonable  rules  and 
regulations  as  the  proper  municipal  au- 
thorities may  from  time  to  time  pre- 
scribe. See  also  Worcester  v.  Worcester 
Consol.  Street  R.  Co. ;  Vincennes  v.  Vin- 
cennes  Traction  Co.;  State  v.  Publie 
Utility  Comrs. ;  and  Minneapolis  Street 
R.  Co.  v.  Minneapolis,  supra,  §  1 ;  Jeffer- 
son v.  Louisville  &  L  R.  Co.,  supra,  §  la; 
Northern  Ohio  Traction  &  Light  Co. 
v.  Ohio;  Denver  v.  Mercantile  Trust  Co.; 
Chicago  v.  Chicago  &  O.  P.  Elev.  R.  Co.; 
Peoria  R.  Co.  v.  Peoria  R.  Terminal  Co.; 
and  Asbury  Park  &  S.  G.  R.  Co.  v.  Nep- 
tune Twp.  supra,  §  2;  Springfield  v. 
Springfield  Street  R.  Co.  supra,  §  3; 
Detroit  United  R.  Co.  v.  Detroit  and 
State  ex  reL  Fullerton  v.  Des  Moines 
City  R.  Co.  supra,  §  3a;  Los  Angeles  R. 
Co.  v.  Loe  Angeles,  supra,  §  3b. 

§  5.  Railroads. 

The  protection  of  the  contract  clause 
also  extends,  to  the  extent  of  the  obliga- 
tion imposed,  to  grants  of  privileges  in 
the  street  to  railroads  other  than  street 
railways. 

Thus,  rights  acquired  by  a  railway 
company  under  a  valid  municipal  ordi- 
nance conferring  trackage  rights  in  the 
city  streets,  though  subject  to  the  power 
of  the  municipality  to  pass  reasonable 
police  regulations,  are  protected  by  the 
contract  clause  of  the  Federal  Constitu- 
tion' from  destruction  by  a  subsequent 
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repeal.  Grand  Trunk  Western  R.  Co.  v. 
South  Bend  (1913)  227  tJ.  S.  544,  57 
L  ed.  633,  44  L.R.A.(N.S.)  405,  33  Sup. 
Ct  Rep.  303,  reversing  (1910)  174  Ind. 
203,  36  L.R.A.(N.S.)  850,  89  N.  E.  885, 
91  N.  E.  809. 

The  principle  is  recognized  in  South- 
ern P.  Co.  v.  Portland  (1913)  227  U.  8. 
559,  57  L.  ed.  642,  33  Snp.  Ct.  Rep.  308, 
affirming  (1910)  177  Fed.  958,  whew  a 
railway  company  occupying  the  streets 
under  an  ordinance  which  reserved  ex- 
pressly the  right  to  "make  and  alter 
regulations,' '  and  to  " prohibit  the  run- 
ning of  locomotives,"   successfully  in- 
voked the  contract  clause  against  a  sub- 
sequent ordinance  to  prohibit  the  run- 
ning of  freight  cars,  but  unsuccessfully 
in  so  far  as  it  prohibited  the  operation 
of  steam  locomotives;  in  Camden  Inter- 
state R.  Co.  v.  Catlettsburg  (1904)  129 
Fed.  421,  where  it  was  unsuccessfully  in- 
voked   against   an   ordinance   requiring 
the  presence  of  flagmen  at  street  cross- 
ings; in  Colorado  &  S.  R.  Co.  v.  Ft.  Col- 
lins, 52  Colo.  281, 121  Pac.  747,  Ann.  Cas. 
1913D,  646,  where  it  was  unsuccessfully 
invoked  against  an  ordinance  forbidding 
the  use  of  tracks  in  the  street  for  the 
purpose  of  switching  or  shifting  cars; 
Mason  v.  Ohio  River  R.  Co.  (1902)  51 
W.  Va.  183,  41  S.  E.  418,  where  it  was 
unsuccessfully  invoked  against  the  in- 
sistence of  the  town  that  the  highway 
should  be  restored  to  its  former  condi- 
tion, or  such  condition  as  would  not  un- 
necessarily impede  travel;  Galveston  & 
W.  R.  Co.  v.  Galveston  (1913)  —  Tex. 
Civ.  App.  — ,  155  S.  W.  273,  where  it 
was  unsuccessfully  invoked  to   compel 
the  assent  of  the  municipality  to  the 
relocation  of  a  broken  connection  be- 
tween parts  of  its  line,  where  the  original 
connection  had  been  destroyed  by  the 
encroachment  of  the  gulf  waters  and  the 
construction  of  a  sea  wall  by  the  county, 
notwithstanding  that  the  parts  of  the 
line  the  connection  of  which  had  thus 
been  broken  were   in  streets   occupied 
under  valid  consents  given  by  the  muni- 
cipality. 

See  also  Underground  R.  Co.  v.  New 
York,  supra,  §  la ;  Grand  Trunk  Western 
R.  Co.  v.  South  Bend;  Des  Moines  City 
R.  Co.  v.  Des  Moines;  and  Atchison,  T. 
&  S.  F.  R.  Co.  v.  Shawnee,  supra,  §  2; 
Seaboard  Air  Line  R.  Co.  v.  Raleigh,  I 
supra,  §  3;  Louisiana  Western  R.  Co.  v. 
Crowley,  supra,  §  3c. 

§  0,   Water  pipes  an4  mains. 

The  rule  as  stated  in  the  earlier  note 
(50  L.R. A.  145)  to  the  effect  that  a  fran- 
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ehise  granted  by,  or  with  the  consent  of, 
the  municipality,  to  lay  water  pipes  in 
the  street  to  supply  the  city  and  its 
inhabitants  with  water,  is  a  contract 
protected  by  the  contract  clause  of  the 
Federal  Constitution,  is  recognized  and 
declared  by  subsequent  cases,  including 
both  those  in  which  the  contract  clause 
was  successfully  and  those  in  which  it 
was  unsuccessfully  invoked  in  support 
of  the  particular  contract  rights  or  inci- 
dent claimed. 

A  municipal  grant  of  the  right  to 
occupy  the  city  streets  with  the  pipes 
oi  a  water-distributing  system  is,  when 
accepted  by  the  grantee,  not  a  mere  re- 
vocable license,  but  is  a  substantial 
property  right.  Boise  Artesian  Hot  & 
Cold  Water  Co.  v.  Boise  City  (1913)  230 
U.  8.  84,  57  L.  ed.  1400,  83  Sup.  Ct  Rep. 
997. 

A  grant  by  a  municipality  to  a  water 
company  of  the  right  to  use  its  streets 
for  its  waterworks  is  a  contract  right 
protected  from  impairment  by  the  con- 
tract clause  of  the  Federal  Constitution. 
Farmers'  Loan  &  T.  Co.  v.  Meridan 
Waterworks  Co.  (1905)  139  Fed.  661. 

The  legislative  grant  to  municipal  cor- 
porations of  the  right  to  construct  and 
maintain  water  and  gas  pipes,  electric 
light  and  power  lines,  and  telegraph  and 
telephone  lines  along  streets  and  high- 
ways, when  accepted  by  a  municipality, 
constitutes  a  contract  which  is  proteoted 
against  impairment  by  the  contract 
clause.  Beverly  Hills  v.  Los  Angeles 
(1917)  175  Cal.  311,  165  Pac.  924. 

In  Independence  v.  Independence  Wa- 
terworks Co.  (1911)  153  Mo.  App.  693, 
135  S.  W.  956,  the  court,  apparently 
referring  to  a  franchise  granted  by  the 
city,  said  that  the  charter  in  question 
constituted  what  is  called  a  contract  be- 
tween the  city  and  the  company,  and 
that  the  city  was  powerless  to  impose 
upon  the  company  other  conditions  and 
burdens  without  its  consent. 

The  principle  is  declared  or  at  least 
clearly  recognized  by: 

— Boise  Artesian  Hot  &  Cold  Water 
Co.  v.  Boise  City  (U.  S.)  supra,  where 
the  contract  clause  was  successfully  in- 
voked by  the  company  against  a  subse- 
quent ordinance  imposing  a  rental; 

— Vicksburg  v.  Vicksburg  Waterworks 
Co.  (1907)  206  U.  S.  496,  51  L.  ed.  1155, 
27  Sup.  Ct.  Rep.  762;  Omaha  Water  Co. 
v.  Omaha  (1906)  12  L.R.A.(N.S.)  736, 
77  C.  C.  A.  267,  147  Fed.  1,  8  Ann.  Cas. 
614,  appeal  to  United  States  Supreme 
Court  dismissed;  Pocatello  v.  Murray 
(1909)  173  Fed.  382;  Birmingham  Water- 
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works  Co.  v.  Birmingham  (1913)  211 
Fed.  497,  affirmed  in  (1914)  130  C.  C.  A. 
96,  213  Fed.  460 ;  and  Bessemer  v.  Bes- 
semer City  Waterworks  (1907)  152  Ala, 
391,  44  So.  663,  where  the  clause  was 
successfully  invoked  by  a  water  company 
against  a  change  of  rates; 

— Knoxville  Water  Co.  v.  Knoxviile 
(1903)  189  U.  S.  434,  47  L.  ed.  887,  23 
Sup.  Ct.  Rep.  531,  affirming  (1901)  107 
Tenn.  647,  61  L.R.A.  888,  64  S.  W.  1075; 
Tampa  Waterworks  Co.  v.  Tampa  (1905) 
199  XJ.  S.  241,  50  L.  ed.  170,  26  Sup.  Ct. 
Rep.  23 ;  Rogers  Park  Water  Co.  v.  Fer- 
gus (1901)  180  U.  S.  624,  45  L.  ed.  702, 
21  Sup.  Ct.  Rep.  490,  where  it  was  un- 
successfully invoked  against  a  change  of 
rates; 

— Vicksburg  v.  Vicksburg  Waterworks 
Co.  (1906)  202  U.  S.  453,  50  L.  ed.  1102, 
26  Sup.  Ct.  Rep.  660,  6  Ann.  Cas.  253; 
and  Potter  County  Water  Co.  v.  Austin 
(1903)  206  Pa.  297,  55  Atl.  991,  where 
it  was  successfully  invoked  against  mu- 
nicipal competition  (in  Mercantile  Trust 
&  D.  Co.  v.  Columbus  (1906)  203  U.  S. 
311,  51  L.  ed.  198,  27  Sup.  Ct.  Rep.  83, 
reversing  (1903)  130  Fed.  180,  the  court, 
without  passing  upon  the  merits,  held 
that  a  bill  based  on  such  a  contention 
was  within  the  original  jurisdiction  of 
the  Federal  court) ; 

— Skaneateles  Waterworks  Co.  v. 
Skaneateles  (1902)  184  U.  S.  354,  46 
L.  ed.  585,  22  Sup.  Ct.  Rep.  400,  affirm- 
ing (1899)  161  N.  Y.  154,  46  L.R.A.  687, 
65  N.  E.  562 ;  Helena  Waterworks  Co.  v. 
Helena  (1904)  195  U.  S.  383,  49  L.  ed. 
245,  25  Sup.  Ct.  Rep.  40;  Knoxville 
Water  Co.  v.  Knoxville  (1906)  200  U.  S. 
22,  50  L.  ed.  353,  26  Sup.  Ct.  Rep.  224; 
Madera  Waterworks  v.  Madera  (1913) 

228  U.  S.  454,  57  L.  ed.  915,  33  Sup.  Ct 
Rep.  571,  affirming  (1910)  185  Fed.  281; 
Denver  v.  New  York  Trust  Co.  (1913) 

229  U.  S.  123,  57  L.  ed.  1101,  33  Sup.  Ct 
Rep.  651 ;  and  Meridian  v.  Farmers '  Loan 
&  T.  Co.  (1906)  74  C.  C.  A.  221,  143 
Fed.  67,  6  Ann.  Cas.  599,  where  it  was 
unsuccessfully  invoked  against  competi- 
tion by  the  municipality; 

— Ashland  Waterworks  Co.  v.  Ashland 
(1916)  230  Fed.  254,  where  it  was  un- 
successfully invoked  against  a  subse- 
quent constitutional  provision  making 
assent  of  the  voters  necessary  to  the  in- 
curring of  the  indebtedness  necessary 
for  the  purchase  of  the  plant  by  the 
municipality. 

See  also  Columbia  Ave.  Sav.  Fund, 
S.  D.  Title  &  T.  Co.  v.  Dawson,  supra, 
§  1;  Beverly  Hills  v.  Los  Angeles,  su- 
pra,  §   la;   American    Waterworks   & 
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Guarantee  Co.  v.  Home  Water  Co.  supra, 
§  2;  Farmers'  Loan  &  T.  Co.  v.  Meridian 
Waterworks  Co.  supra,  §  3b. 

§  7.   Telegraph  and  telephone  lines. 

The  earlier  cases  sustaining  the  prin- 
ciple that  a  privilege  granted  by  a  mu- 
nicipal corporation  to  erect  a  telegraph 
or  telephone  line,  when  accepted  and 
acted  upon,  constitutes  an  irrevocable 
and  unimpairable  contract,  are  cited  at 
page  146  of  the  earlier  note.  The  prin- 
ciple is  also  supported  by  the  subsequent 
cases. 

A  municipal  ordinance  granting  the 
right  to  place  and  maintain  upon  the 
city  streets  the  poles  and  wires  of  an 
incorporated  telephone  company  is  not  a 
mere  license,  but  is  the  grant  of  a  prop- 
erty right,  which  is  assignable,  taxable, 
and  alienable.  Owensboro  v.  Cumber- 
land Teleph.  &  Teleg.  Co.  (1913)  230 
U.  8.  58,  57  L.  ed.  1389,  33  Sup.  Ct.  Rep 
988. 

The  right  of  way  for  a  telephone  line 
upon  a  public  street,  whether  granted  by 
act  of  the  legislature  or  by  an  ordinance 
of  a  city  council,  is  an  easement,  and  as 
such  is  a  property  right  and  entitled  to 
all  the  constitutional  protection  afforded 
other  property  and  contracts.  Southern 
Bell  Teleph.  &  Teleg.  Co.  ▼.  Mobile 
(1907)  162  Fed.  623. 

In  Western  U.  Teleg.  Co.  v.  Hopkins 
(1911)  160  OaL  106,  116  Pac.  557,  in- 
volving the  taxation  of  the  street  fran- 
chise of  a  telegraph  company,  it  was 
held  that  the  telegraph  company  which 
originally  located  its  lines  in  the  streets 
under  a  Federal  franchise  by  continu- 
ing the  line  after  the  adoption  of  §  536 
of  the  Civil  Code,  granting  the  right  to 
construct  and  erect  lines  in  the  streets, 
accepted  a  franchise  under  that  section 
and  a  contract  was  thereby  created  be- 
tween the  company  and  the  state,  se- 
cured by  the  contract  clause  against 
impairment  by  any  subsequent  state 
legislation. 

The  grant  by  a  municipality  of  the 
use  of  the  streets  to  a  telephone  com- 
pany is  a  license  which,  when  accepted 
by  the  telephone  company,  becomes  a 
contract  between  it  and  the  municipality 
as  a  governmental  agency  of  the  state. 
People  ex  rel.  Rockwell  v.  Chicago 
Teleph.  Co.  (1910)  245  111.  121,  91  N.  E. 
1065. 

A  grant  from  a  city  or  the  legislature 
itself ,  when  accepted  and  acted  upon  by 
a  telegraph  or  telephone  company,  is  a 
contract  which  is  entitled  to  protection 
under  the  contract  olause,    Des  Moinea 
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v.  Iowa  Teleph.  Co.  (1917)  —  Iowa*  — , 
162  N.  W.  323. 

A  legislative  grant  of  the  right  to  use 
streets  and  highways  for  telephone  lines, 
being  unlimited  as  to  time,  becomes, 
when  accepted,  a  special  franchise  in 
perpetuity,  protected  by  the  contract 
clause,  and  subject  only  to  a  proper  exer- 
cise of  the  police  power  and  to  any 
expressly  reserved  power.  State  ex  rel. 
Shaver  v.  Iowa  Teleph.  Co.  (1916)  175 
Iowa,  607,  164  N.  W.  678,  Ann.  Cas. 
1917E,  539. 

A  municipal  grant  to  a  telephone  com- 
pany of  the  right  to  use  the  streets  for 
the  erection  of  poles  and  overhead  lines 
under  conditions  as  to  permits  and  direc- 
tions as  to  where  the  same  shall  be 
placed,  when  accepted  and  acted  upon 
by  the  company,  is  a  contract  which  the 
municipality  cannot  unreasonably  or  ar- 
bitrarily repeal  or  amend  so  as  to  impair 
the  rights  acquired  under  it.  North- 
western Teleph.  Exch.  Co.  v.  Minneapolis 
(1900)  81  Minn.  140,  53  L.R.A.  175,  83 
N.  W.  527,  86  N.  W.  69. 

It  was  declared  in  Owensboro  v.  Cum- 
berland Teleph.  &  Teleg.  Co.  (1909)  99 
C.  C.  A.  1, 174  Fed.  739,  involving  an  at- 
tack by  a  telephone  company  upon  an 
ordinance  regarding  the  charges  for  tele- 
phone service,  that  it  was  unnecessary  to 
determine  whether  the  right  in  the 
streets  granted  by  the  municipality  was 
in  perpetuity  or  a  mere  revocable  li- 
cense, since,  in  either  event,  the  company 
was  not  a  trespasser  when  the  rate  ordi- 
nance was  passed,  and  might  challenge 
its  validity. 

The  principle  is  also  declared  or  recog- 
nized by  Sunset  Teleph.  &  Teleg.  Co.  v. 
Medford  (1902)  115  Fed.  202;  Pacific 
Teleph.  &  Teleg.  Co.  v.  Everett  (1917) 
97  Wash.  259,  166  Pac.  650;  Everett  R. 
Li#ht  &  Water  Co.  v.  Everett  (1917)  97 
Wash.  698,  166  Pac.  655;  and  Puget 
Sound  Independent  Teleph.  Co.  v.  Ev- 
erett (1917)  97  Wash.  699,  166  Pac.  655, 
where  it  was  successfully,  and  by  South- 
western Teleg.  &  Teleph.  Co.  v.  Dallas 
(1915)  —  Tex.  Civ.  App.  — ,  174  S.  W. 
638,  where  it  was  unsuccessfully,  invoked 
by  the  company  against  the  imposition 
of  a  license  tax  or  fee.  And  by  North- 
western Teleph.  Exch.  Co.  v.  Minneapolis 
(Minn.)  supra,  where  it  was  successfully 
invoked  against  a  municipal  ordinance  un- 
reasonably extending  the  district  within 
which  telephone  wires  must  be  placed 
under  ground ;  Carthage  v.  Garner  (1908) 
209  Mo.  688, 108  S.  W.  521,  where  it  was 
unsuccessfully  invoked  against  an  ordi- 
nance requiring  a  telephone  company  to 
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apply  to  the  city  for  permission  to  dig 
an  excavation  in  a  sidewalk  for  the  pur- 
pose of  replacing  existing  poles ;  Ganz  v. 
Ohio  Postal  Teleg.  Cable  Co.  (1905)  72 
C.  C.  A.  186,  140  Fed.  692,  where  it  was 
unsuccessfully  invoked  against  a  resolu- 
tion of  the  county  commissioners  requir- 
ing a  telegraph  company  to  remove  its 
telegraph  poles  and  wires  from  the  cen- 
ter to  the  north  side  of  the  road;  Chi- 
cago Teleph.  Co.  v.  Northwestern  Teleph. 
Co.  (1902)  199  HL  324,  65  N.  E.  329, 
where  it  was  unsuccessfully  invoked  by 
the  company  holding  the  original  f  ran* 
chise  against  a  franchise  to  another  com- 
pany; Home  Teleph.  &  Teleg.  Co.  v. 
Los  Angeles  (1907)  155  Fed.  554,  af- 
firmed in  (1908)  211  U.  S.  265,  53  L.  ed. 
176,  29  Sup.  Ct.  Rep.  50,  where  it  was 
unsuccessfully  invoked  by  the  company; 
Winfield  v.  Public  Service  Commission 
(1918)  —  Ind.  — ,  L.R.A.1918B,  747, 118 
N.  E.  531,  where  it  was  unsuccessfully 
invoked  by  a  taxpayer  in  behalf  of  him- 
self and  others  against  a  change  of  rates. 
See  also  State  v.  Superior  Ct.  and  St. 
Paul  Gaslight  Co.  v.  St.  Paul,  supra, 
§  1;  Morristown  v.  East  Tennessee 
Teleph.  Co.  and  People  ex  rel.  Pontiae 
v.  Central  U.  Teleph.  Co.  supra,  §  la; 
Owensboro  v.  Cumberland  Teleph.  & 
Teleg.  Co.;  Louisville  v.  Cumberland 
Teleph.  &  Teleg.  Co.;  New  Decatur  v. 
American  Teleph.  &  Teleg.  Co.;  London 
Mills  v.  White;  Rock  Island  v.  Central 
U.  Teleph.  Co.;  State  ex  rel.  Shaver  v. 
Iowa  Teleph.  Co. ;  Louisville  &  N.  R:  Co. 
v.  Russellville  Home  Teleph.  Co. ;  Duluth 
v.  Duluth  Teleph.  Co.;  and  Northwest- 
ern Teleph.  Exch.  Co.  v.  Anderson, — 
supra,  §  2;  Iowa  Teleph.  Co.  v.  Keokuk 
and  East  Tennessee  Teleph.  Co.  v.  Frank- 
fort, supra,  §  3;  Pomona  v.  Sunset 
Teleph.  &  Teleg.  Co.  supra,  §  3c. 

%  8.  Electric    light    poles    and    wires; 

subways. 

The  earlier  cases  sustaining  the  prin- 
ciple that  the  grant  of  the  right  or 
privilege  to  use  the  streets  for  electric 
light  poles  and  wires  is  irrevocable  and 
unimpairable  are  cited  at  page  147  of 
the  earlier  note.  The  principle  is  also 
sustained  by  the  subsequent  cases. 

An  ordinance  legally  adopted  under 
authority  of  statute,  granting  the  ex- 
clusive right  to  furnish  a  system  of  elec- 
tric lights  for  the  use  of  a  city  and  its 
inhabitants  for  a  prescribed  period,  con- 
stitutes, when  properly  accepted,  a  con- 
tract which  is  protected  by  the  contract 
clause  against  competition  by  a  munici- 
pal plant.  Monett  Electric  Light,  Power, 
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&  lee  Co.  v.  Monett  (1911)  186  Fed. 
360,  appeal  dismissed  in  (1912)  226 
U.  S.  624,  67  L.  ed.  386,  33  Sup.  Ct.  Rep. 
110. 

A  franchise  granted  by  a  municipal 
corporation,  with  certain  valuable  privi- 
leges to  itself,  acted  upon  and  lived  up 
to  by  the  party  receiving  it,  is  a  con- 
tract which  cannot  be  impaired.  West- 
ern U.  Teleg.  Co.  v.  Syracuse  (1898)  24 
Misc.  338,  53  N.  Y.  Supp.  690  (subway 
for  lines  of  telegraph  company). 

The  principle  is  also  recognized  in 
Joplin  v.  Southwest  Missouri  Light  Co. 
(1903)  191  U.  S.  150,  48  L.  ed.  127,  24 
Sup.  Ct.  Rep.  43,  reversing  (1902)  113 
Fed.  817,  where  it  was  unsuccessfully 
invoked  by  the  company  against  mu- 
nicipal competition;  in  Hot  Springs 
Electric  Light  Co.  v.  Hot  Springs  (1902) 
70  Ark.  300,  67  N.  W.  761,  where  it  was 
successfully,  and  in  Los  Angeles  Gas  & 
E.  Corp.  v.  Los  Angeles  (1912)  163  CaL 
621,  126  Pac.  594,  and  Salt  Lake  City  v. 
Utah  Light  &  R.  Co.  (1914)  45  Utah,  55, 
142  Pac.  1067,  where  it  was  unsuccess- 
fully invoked  against  a  license  tax  or 
fee;  in  Haines  v.  Eastern  Oregon  Light 
&  P.  Co.  (1915)  76  Or.  402,  149  Pac.  87, 
where  the  right  of  a  company  to  enforce 
a  meter  rate  was  upheld;  in  Arkadel- 
phia  Electric  Light  Co.  v.  Arkadelphia 
(1911)  99  Ark.  178, 137  S.  W.  1093,  where 
the  principle  was  unsuccessfully  invoked 
against  a  change  of  rates;  in  Los  An- 
geles Gas  &  E.  Co.  v.  Los  Angeles  (1917) 
241  Fed.  912,  where  it  was  successfully, 
and  in  Merced  Falls  Gas  &  E.  Co.  v. 
Turner  (1906)  2  Oal.  App.  720,  84  Pac, 
239,  where  it  was  unsuccessfully  invoked 
against  a  municipal  ordinance  or  regu- 
lation requiring  a  change  in  the  location 
of  the  poles;  in  Porter  v.  Municipal  Gas 
Co.  (1915)  169  App.  Div.  750,  155  N.  Y. 
Supp.  633,  reversed  on  another  ground 
in  (1917)  220  N.  Y.  152,  115  N.  E.  457, 
where  it  was  unsuccessfully  invoked 
against  an  ordinance  requiring  electric 
wires  to  be  put  under  ground ;  in  People 
ex  rel.  New  York  Electric  Lines  Co.  v. 
Ellison  (1907)  188  N.  Y.  523,  81  N.  E. 
447,  where  it  was  unsuccessfully  invoked 
against  statutes  the  effect  of  which  was 
to  require  the  wires  to  be  placed  in  con- 
duits constructed  in  accordance  with  a 
general  plan. 

See  also  New  York  Electric  Lines 
Co.  v.  Empire  City  Subway  Co.  and 
Capital  City  Light  &  Fuel  Co.  v.  Talla- 
hassee, supra,  §  la;  Old  Colony  Trust 
Co.  v.  Omaha;   Saginaw  Power  Co.  v*  | 

L.R,A.1918E. 


Saginaw;  Lansing  v.  Michigan  Power 
Co.;  and  Wakefield  v.  Theresa, — supra, 
§  2;  Idaho  Power  &  light  Co.  v.  Blom- 
quist,  supra,  §  3;  Be  New  York  Electric 
Lines  and  People  ex  rel.  New  York  Elec- 
tric Lines  Co.  v.  Ellison,  supra,  §  3b. 

§  0.   Gas  pipes. 

The  earlier  cases  supporting  the  prop- 
osition that  the  grant  of  the  right  or 
privilege  of  laying  gas  pipes  in  the 
streets  for  the  purpose  of  supplying  a 
city  and  its  inhabitants  with  gas  is,  when 
accepted  and  acted  upon,  a  contract 
within  the  protection  of  the  contract 
clause,  are  cited  at  page  146  of  the 
note  in  50  L.R.A.  The  same  principle  is 
recognized  by  subsequent  cases,  includ- 
ing those  in  which  the  contract  clause 
was  successfully  and  those  in  which  it 
was  unsuccessfully  invoked  against  the 
particular  right  or  claim  in  question. 

An  ordinance  authorizing  the  laying  of 
pipes  in  the  street  for  the  purpose  of 
supplying  natural  gas  to  the  city  and  its 
inhabitants  when  legally  adopted  and 
properly  accepted  constitutes  a  contract; 
and  a  municipal  ordinance  which  impairs 
its  obligation  comes  within  the  prohibi- 
tion of  the  Federal  Constitution.  Kan- 
sas City  Gas  Co.  v.  Kansas  City  (1912) 
198  Fed.  500. 

The  principle  is  also  declared  or  rec- 
ognized by  Rushville  v.  Rushville  Nat- 
ural Gas  Co.  (1905)  164  Ind.  162,  73 
N.  E.  87,  3  Ann.  Cas.  86,  where  the 
clause  was  successfully,  and  Cedar  Rap- 
ids Gaslight  Co.  v.  Cedar  Rapids  (1912) 
223  U.  S.  655,  56  L.  ed.  594,  32  Sup.  Ct. 
Rep.  389,  affirming  (1909)  144  Iowa,  426, 
48  L.R.A.(N.S.)  1025,  138  Am.  St.  Rep. 
299,  120  N.  W.  966,  where  it  was  un- 
successfully, invoked  against  a  change  of 
rates. 

The  same  is  true  of  Kansas  City  Gas 
Co.  v.  Kansas  City  (1912)  198  Fed.  500, 
where  it  was  successfully  invoked  against 
an  ordinance  requiring  the  maintenance 
of  a  certain  pressure;  and  of  New  Or- 
leans Gaslight  Co.  v.  Drainage  Commis- 
sion (1905)  197  TJ.  S.  453,  49  L.  ed.  831, 
25  Sup.  Ct.  Rep.  471,  where  it  was  un- 
successfully invoked  against  the  imposi- 
tion upon  the  gas  company  of  the  cost  of 
changing  the  location  of  its  poles. 

See  also  St.  Paul  Gaslight  Co.  v.  St. 
Paul,  supra,  §.  1 ;  Russell  v.  Sebastian, 
ante,  882;  Re  Johnston,  supra,  §  2; 
and  Elizabeth  City  v.  Banks,  supra, 
§  3c.  Q.  EL  P. 
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DISTRICT  OS  COLUMBIA  COURT  OF 

APPEALS. 

OSCAR  WILKINSON,  Appt., 
v. 

a  DANA  LINCOLN,  Trading  as  the  Na- 
tional Mortar  Company. 

(46  App.  D.  C.  193.) 

Partnership  —  t urnialiing  land  and  la- 
bor —  division  of  product. 

No  partnership  is  created  by  an  agree- 
ment under  which  one  is  to  furnish  real 
estate  and  the  other  to  erect  houses  thereon 
from  a  fund  secured  by  mortgage  of  the 
land,  and  after  the  houses  are  completed 
and  all  expenses  paid,  the  houses  to  be 
divided  equally  between  the  parties,  so  as 
to  render  the  landowner  liable  for  material 
purchased  for  the  buildings. 
For  other  cases,  see  Partnership.  I.  in  Dig. 

l-5t  N.  8. 

(March  6,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  in  plaintiff's  fa- 
vor in  an  action  brought  to  recover  the 
value  of  materials  furnished  by  plaintiff  in 
the  construction  of  certain  houses.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  E.  L.  Iieokle,  Joseph  W. 
Cox,  and  Joseph  T.  Sherler,  for  appellant: 

To  constitute  a  partnership  there  must 
be  a  mutuality  of  interest  in  the  profits  as 
such;  and  that  interest  must  be  of  a  pro- 
prietary nature,  such  as  to  give  the  parties 
the  right  to  an  accounting  and  a  lien  upon 
the  partnership  assets  in  preference  to  the 
individual  creditors  of  the  partner*. 

Fechteler  v.  Palm  Bros.  A  Co.  66  C.  C.  A. 
336,  133  Fed.  462;  Burnett  v.  Snyder,  81 
N.  Y.  550,  37  Am.  Rep.  527 ;  Turner  v.  Bia- 
sell,  14  Pick.  192;  Walden  v.  Sherburne,  16 
Johns.  409;  La  Flex  v.  Burse,  77  Wis.  538, 
46  N.  W.  801$  Berthold  V.  Goldsmith,  24 
How.  636,  16  L.  ed.  702;  Seymour  v.  Freer, 
S  Wall.  202,  19  L.  ed.  306;  Loomia  v.  Mar 
shal,  12  Conn.  69,, 30  Am,  Dee.  596;  Rich- 
ardson v.  Hughitt,  76  N.  Y.  55,  82  Am. 
Rep.  267;  Meehan  v.  Valentine,  145  U.  S. 
611,  36  L.  ed.  835,  12  Sup.  Ct.  Rep.  972; 
Clark  v.  Sidway,  142  U.  S.  682,  36  L.  ed. 
1157,  12  Sup.  Ct  Rep.  327;  Starkweather 
?.  Dyer,  30  App.  D.  C-  146;  MacPherson  v. 
Harding,  40  •  App.  D.  G.  404;  Demarest  v. 
Koch,  26  Jones  &  S«  583,  9  N«  Y.  Supp.  726. 

129    N.    Y.  218*  29   iY   E.    296,  22   Am.  & 
-i  - 

Note.  —  As  to  contribution  of  property  or 
services  by  two  or  more  persons  to  a  com- 
mon enterprise  under  an  agreement  to  divide 
the  product  or  result  in  kind,  see  annotation 
following  this  case,  past, -9 12,  and  references 
therein  to  annotations  on  related,  questions. 
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Eng.  Enc.  Law,  44,  45;  Shaeffer  v.  Blair, 
149  U.  S.  248,  37  L.  ed.  721,  13  Sup.  Ct. 
Rep.  856;  Furber  v.  Page,  143  111.  622,  32 
N.  E.  444;  Bird  v.  Morrison,  12  Wis.  153; 
Bruce  v.  Hastings,  41  Vt.  380,  98  Am.  Dec. 
592. 

Messrs.  Bates  Warren  and  W.  H. 
Sboles,  for  appellee: 

The  agreement  between  defendant  and 
McCormick  constituted  them  partners  so 
as  to  make  the  defendant  liable  to  the 
plaintiff  for  unpaid  material  that  was  used 
in  the  construction  of  the  buildings. 

Northwest  Eckington  Improv.  Co*  v. 
Campbell,  28  App.  D.  C.  486,  36  App.  D.  C. 
149,  229  U.  S.  561,  67  L.  ed.  1830,  33  Sup. 
Ct.  Rep.  796;  Spencer  v.  Jones,  92  Tex. 
516,  71  Am.  St.  Rep.  870,  50  S.  W.  118; 
Jones  v.  Davies,  60  Kan.  309,  72  Am.  St. 
Rep.  354,  66  Pac.  484;   Rowland  v.  Long, 

45  Md.  439;  Parker  v.  Canneld,  37  Conn. 
250,  9  Am.  Rep.  317;  Cothron  v.  Marina- 
duke,  60  Tex.  370;  Goode  v.  McCartney,  10 
Tex.  195;  Manhattan  Brass  &  Mfg.  Co.  v. 
Sears,  45  N.  Y.  797,  6  Am.  Rep.  177 ;  Story, 
Partn.  §  58;  Davidson  v.  E.  F.  Broeks  Co. 

46  App.  D.  C.  457. 

Mr.  Justice  Van  Orsdel  delivered  the 
opinion  of  the  court: 

This  is  on  action  at  law  to  recover  the 
value  of  materials  furnished  by  appellee, 
plaintiff  below,  in  the  construction  of  houses 
upon  land  owned  by  defendant. 

The  following  statement  of  fact  was  pre- 
pared by  the  court  below: 

"The  evidence  shows  that  one  McCormick, 
a  builder  of  houses,  came  to  the  defendant 
and  told  him  of  a  piece  of  land  which  could 
be  bought  for  a  certain  price,  and  proposed 
that  the  defendant  buy  it  and  take  title  to 
it,  and  that  he,  McCormick,  should  erect 
upon  it  twenty-two  houses,  and  that  when 
they  were  completed  and  the  indebtedness 
all  paid  the  defendant  should  convey  to 
McCormick,  or  to  purchasers  found  by  him, 
eleven  of  the  houses,  keeping  the  other 
eleven  for  himself.  A  cash  payment  of 
$1,000  was  necessary  to  secure  the  land,  and 
the  defendant  allowed  McCormick  to  dis- 
pose of  two  pieces  of  teal  estate  belonging, 
to. the  defendant  by  which  $800  was  raised, 
and  paid  $200  in  cash,  thus  making  up  the 
$1,060,  McCormick  contributing  no  money 
to  the  purchase  of  the  land.  Title  was 
taken  in  the  name  of  the  defendant  and  a 
mortgage  was  given  to  secure  a  building 
loan,  the  note  being  signed  by  both  the  de- 
fendant and  McCormick.  McCormick  went 
on  and  erected  the  buildings,  finishing  all 
but  two  of  them,  and  the  defendant  con- 
veyed to  purchasers  secured  by  McCormick* 
eleven.  o{  the  completed. houses,  leaving  lee 
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himself  nine  completed  houses  and  two  un- 
completed. Then  McCormick  left  the  Dis- 
trict. The  plaintiff  had  furnished  materials 
for  the  construction  of  the  houses  and  the 
materials  were  actually  used  therein.  They 
were  procured  by  McCormick  on  his  own 
credit,  and  the  plaintiff,  when  he  furnished 
the  materials,  had  no  knowledge  that  the 
defendant  had  any  connection  with  the 
matter.  Soon  after  McCormick  left,  the 
plaintiff  heard  that  the  defendant  was  a 
partner  of  McCormick  in  the  enterprise, 
and  called  upon  the  defendant  to  pay  for 
the  materials.  The  plaintiff's  agent  testi- 
fied that  the  defendant  said  he  guessed  he 
would  have  to  pay  for  the  materials.  This 
the  defendant  denied.  The  plaintiff's  agent 
also  testified  that  when  he  called  upon  the 
defendant  for  payment,  he  told  the  defend- 
ant that  he  had  been  informed  that  the 
defendant  was  a  partner  of  McCormick,  and 
that  the  defendant  did  not  deny  it,  saying 
that  he  supposed  that  he  would  have  to  pay, 
but  that  the  plaintiff  must  give  him  time. 
The  two  houses  that  were  left  uncompleted 
were  afterwards  completed  by  the  defend- 
ant at  his  own  expense.  The  building  loan 
was  negotiated  by  McCormick. 

"When  asked  to  explain  why  he  con- 
sented to  convey  the  eleven  houses  to  the 
purchasers  Becnred  by  McCormick  at  a  time 
when  McCormick  had  not  finished  all  the 
houses,  the  defendant  testified:  'He  as- 
sured me  that  everything  was  all  right; 
that  he  had  these  deals  on  hand  and  if  1 
kept  him  from  making  this  sale  it  would 
interfere  with  his  payments-' 

"The  defendant  while  upon  the  stand  was 
asked  this  question  by  hiB  own  counsel: 
'Referring  to  this  agreement  you  had  with 
McCormick,  with  respect  to  your  being 
charged  with  any  expense  in  addition  to 
furnishing  the  land,  what  have  you  to  say 
about  that?'  And  he  made  this  answer:  'I 
had  nothing  to  do  with  any  further  ex- 
pense whatever.'  The  defendant  also  testi- 
fied that  by  the  agreement  between  himself 
and  McCormick  each  was  to  be  entitled  to 
'the  equity  of  redemption'  in  eleven  of  the 
completed  houses.  In  reply  to  a  question 
by  plaintiff's  counsel  defendant  testified  as 
follows:  Q.  And  according  to  this  original 
understanding  (with  McCormick)  he  was 
to  have  half  and  you  half  7  A.  Yes,  half  of 
the  number  of  houses  after  all  completed 
and  the  indebtedness  all  paid." 

The  foregoing  statement  of  fact  was  ap- 
proved by  counsel  for  both  parties  with  an 
agreement  that  there  was  no  issue  of  fact 
for  submission  to  the  jury.  Counsel  on 
both  sides  moved  the  court  for  an  instructed 
verdict.  The  court,  holding  that  defend- 
ant     and      McCormick      were      partners, 


granted  the  motion  of  plaintiff,  and  from 
the  judgment  thereon  defendant  has  ap- 
pealed. 

It  is  clear  that  the  single  question  here, 
as  below,  is  whether  or  not  a  partnership 
existed.  Before  a  partnership  legally  can 
be  implied  from  a  given  state  of  facts,  it 
must  appear  that  the  parties  were  associ- 
ated in  an  enterprise  for  their  common 
benefit,  each  contributing  property  or  ser- 
vices, with  a  community  of  interest  in  the 
profits.  Ward  v.  Thompson,  22  How.  330, 
16  L.  ed.  249;  Meehan  v.  Valentine,  145 
U.  S.  611,  36  L.  ed.  835,  12  Sup.  Ct.  Rep. 
972.  In  the  latter  case,  it  was  held  that 
where  one  lends  money  to  another  to  in- 
vest in  business,  under  an  agreement  that 
he  shall  be  paid  interest  thereon  in  any 
event,  and  in  addition  one  tenth  of  the 
profitB  of  the  business  if  the  profits  exceed 
the  sum  loaned,  there  is  not  a  partnership. 
Before  the  legal  inference  of  a  partnership 
can  be  indulged,  there  must  always  exist 
the  fundamental  element  of  a  division  of 
profits.  For  example,  it  is  not  a  sharing 
in  the  profits  of  a  joint  business  as  a 
partner  to  receive  for  a  given  service  a 
stipulated  share  of  the  profits. 

The  rule  is  clearly  stated  in  Fechteler  ▼• 
Palm  Bros.  &  Co.  66  C.  C.  A.  336,  133  Fed. 
462,  by  Mr.  Justice  Lurton,  as  follows: 
"But  in  every  phase  of  the  question  as  to 
the  cogency  of  evidence  of  a  participation 
in  profits  it  has  been  understood  that  the 
person  sought  to  be  charged  as  a  partner 
must  have  an  interest  in  profits,  as  profits. 
Thus  it  is  said  by  Judge  Story  in  §  40  of 
his  work  upon  Partnership,  adopting  the 
view  of  Collier  upon  Partnerships,  'that  in 
order  to  constitute  a  communion  of  profits 
between  the  parties,  which  shall  make  them 
partners,  the  interest  in  the  profits  must 
be  mutual;  that  is,  each  person  must  have 
a  specific  interest  in  the  profits  as  a  prin- 
cipal trader/  Meehan  v.  Valentine,  145 
U.  S.  611,  619,  623,  36  L.  ed.  835,  840,  841, 
12  Sup.  Ct.  Rep.  972.  Hence  it  always  has 
been  the  rule  that  if  you  could  show  that 
the  participation  in  profits  was  not  a  shar- 
ing in  profits  as  a  principal, — in  profits  as 
profits  of  a  joint  business,— but  under  an 
agreement  by  which  a  sum  was  to  be  re- 
ceived which  Bhould  be  equal  to  a  definite 
proportion  of  the  profits  as  a  compensation 
for  services  or  rent,  or  money  advanced 
as  a  loan,  there  will  be  no  liability  as  a 
partner.  Such  an  arrangement  would  con- 
tradict the  notion  of  a  partnership,  for 
there  would  be  no  participation  in  profits 
as  a  principal,  no  receipt  of  profits  as 
profits.  Upon  the  contrary,  the  relation  of 
creditor  would  be  made  out;  the  amount  of 
the  debt  being  a  sum  of  money  estimated 
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by  a  certain  proportion  of  the  profits,  as  a 
mere  measure  or  yard  stick.  "The  way  in 
which  the  profits  are  to  be  participated  in 
is  the  essence  of  the  whole  matter.'  Cotton, 
L.  J.,  in  Ex  parte  Tenant,  L.  R.  6  Ch.  Div. 
303,  316,  37  L.  T.  N.  8.  284,  25  Week.  Rep. 
854,  19  Eng.  Rul.  Cas.  385." 

In  the  present  case,  there  was  neither  a 
joint  investment  nor  a  joint  division  of 
profits.  The  division  of  the  houses 
amounted  to  nothing  more  in  effect  than 
an  agreement  by  defendant  to  furnish  the 
ground,  place  a  building  loan  thereon,  and 
give  McCormick,  as  consideration  for  the 
erection  of  the  houses  with  the  money  pro- 
cured through  the  loan,  one  half  of  the  lots 
and  houses  encumbered  by  their  propor- 
tionate share  of  the  loan.  There  was  no 
division  of  profits  after  liquidation  of  in- 
debtedness resulting  from  a  joint  invest- 
ment and  disposition  of  the  property. 

McCormick  invested  nothing  in  the  en- 
terprise except  his  labor  and  skill.  True, 
he  signed  the  building  loan  note;  but  the 
note  was  secured  by  the  trust  covering  the 
property,  one  half  of  which  was  to  be 
turned  over  to  him.  This  incident  does  not 
affect  the  relation  of  the  parties.  It,  at 
most,  only  tended  to  establish  a  community 
of  interest  in  the  property,  but  not  in  the 
profits.  There  was  no  agreement  even  to 
share  profits  and  losses,  and  neither  party 
could  have  appropriated  any  portion  of 
the  returns  or  proceeds  for  further  invest- 
ment on  their  joint  account.  There  was 
no  division  of  profits  contemplated,  but  a 
division  of  the  encumbered  property.  The 
whole  question  of  profit  or  loss  depended 
upon  the  manner  in  which  each  party 
handled  his  share  after  the  division  which 
was  to  terminate  the  contract.  McCor- 
mick had  no  interest  in  the  profits  aB  pro- 
fits, but  an  agreed  proportion  of  the  prop- 
erty, with  profit  or  loss,  as  the  case  might 
be,  as  compensation  for  his  labor  and  ser- 
vices. "A  community  of  interest  in  land 
does  not,  of  itself,  constitute  a  partner- 
ship; nor  does  a  mere  community  of  inter- 
est in  personal  estate.  There  must  be  some 
joint  adventure,  and  an  agreement  to  share 
in  the  profit  of  the  undertaking. 
If  a  man  stipulates  that,  as  the  reward  of 
his  labor,  he  shall  have,  not  a  specific  in- 
terest in  the  business,  but  a  given  sum  of 
money  even  in  proportion  to  a  given  quan- 
tum of  the  profits,  that  will  not  make  him 
a  partner."  Loomis  v.  Marshall,  12  Conn. 
69,  77,  30  Am.  Dec.  696. 

In  Shaeffer  v.  Blair,  149  U.  S.  248,  37 
L.  ed.  721,  13  Sup.  Ct.  Rep.  856,  Shaeffer 
held\  options  on  certain  lands  which  it 
was  agreed  should  be  purchased  in  Shaef- 

fer's  name  and  turned  over  to  Blair,  who 
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was  to  furnish  the  purchase  money  and 
necessary  expense  to  put  the  land  in  condi- 
tion for  sale,  and  be  repaid  out  of  the  net 
proceeds  of  the  sale.  Shaeffer  waB  to  lay 
out,  improve,  and  sell  the  lands,  for  which 
he  was  to  receive  a  commission  of  5  per 
cent  on  the  gross  sales,  the  balance  to  be 
deposited  to  Blair's  account  until  he  was 
repaid  in  full  for  the  moneys  he  had  ad- 
vanced. All  contracts  of  sale  were  to  be 
approved  by  Blair,  and  when  he  had  been 
fully  reimbursed  for  the  money  advanced 
the  balance  of  the  property  should  be 
divided  60  per  cent  to  Blair  and  40  per 
cent  to  Shaeffer.  The  court,  holding  that 
the  contract  did  not  create  a  partnership, 
saids  "There  may  doubtless  be  a  partner- 
ship in  the  purchase  and  the  resale  of 
Lands,  as  of  any  other  property.  But  this 
contract  contains  no  expression  to  indicate 
an  intention  of  the  parties  to  become  part- 
ners. It  does  not  authorize  either  party, 
without  the  consent  of  the  other,  to  sell 
any  property,  or  to  contract  any  debts,  on 
behalf  of  both.  If  the  enterprise  proves 
Unsuccessful,  the  contract  does  not  provide 
or  contemplate  that  Shaeffer  shall  share 
the  loss.  .  .  .  There  is  great  difficulty, 
therefore,  in  the  way  of  construing  this  con- 
tract as  creating  a  partnership  between 
Blair  and  Shaeffer" 

In  the  case  of  Demarest  v.  Koch,  26 
Jones  &  S.  583,  9  N.  Y.  Supp.  726,  affirmed 
in  129  N.  Y.  218,  29  N.  E.  296,  the  facts 
were  very  similar  to  the  present  case,  ex- 
cept that  the  contract  provided  as  an  al- 
ternative to  dividing  the  property  that  it 
might  be  sold  at  a  price  satisfactory  to 
both  parties,  "it  being  the  intent  of  the 
parties  to  equally  divide  any  profits  which 
may  be  realized  by  the  sale  of  said  build- 
ings." A  carpenter  sued  to  recover  for 
work  done  on  the  buildings,  the  question 
involved  being  whether  there  was  a  part- 
nership. The  court,  answering  in  the  nega- 
tive, said:  "The  agreement  of  May  22, 
1884,  was  nothing  more  than  an  executory 
contract  of  sale,  Spaulding  agreeing,  upon 
Koch's  payment  as  provided  for,  to  convey 
to  the  latter,  upon  construction,  either  of 
two  certain  houses  and  lots  somewhat  en- 
cumbered. The  fact  that  Koch  had  an  op- 
tion to  receive  one  half  the  sum  received 
for  the  houses  and  lots  upon  a  sale,  if  the 
parties  determined  to  sell  (for  the  sale  was 
only  to  be  at  a  satisfactory  price  to  both 
parties),  in  no  way  affected  the  nature  of 
the  contract.  The  stated  intent  to  divide 
profits  did  not  refer  to  ft  division  of  profits 
as  such.  It  is  qualified  by  that  which  pre- 
cedes it  as  to  a  division  of  the  sum  re- 
ceived on  a  sale.    The  contract  in  no  way 
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affected  the  relations  of  the  parties  as  to 
third  personB." 

In  FurbeT  v.  Page,  143  111.  662,  32  N.  E. 
444,  a  case  presenting  a  question  closely 
analogous  to  the  one  before  us,  Hie  court 
held  (quoting  from  the  syllabus)  :  "An 
agreement  between  two  persons  to  purchase 
a  tract  of  land  and  erect  buildings  thereon 
for  their  joint  benefit  does  not  necessarily 
give  rise  to  the  presumption  that  they  are 
partners.  As  such  transaction  is  equally 
consistent  with  the  relation  of  tenants  in 
common,  the  parties  thereto  may  or  may 
not  be  held  to  be  partners,  depending,  as 
between  themselves,  upon  their  intention, 
legally  ascertained.  Where  land  is  bought 
by  two  persons,  taking  the  title  in  the 
name  of  one,  who  is  to  advance  the  entire 
purchase  money,  the  other  to  devote  his 
services  as  an  architect  in  the  erection  of 
buildings  thereon,  and  the  first  to  borrow 
money  on  the  property  with  which  to  pay 
the  price  and  cost  of  the  buildings,  and  it 
is  agreed  that  the  grantor  shall  hold  the 
title  for  them  jointly  until  the  buildings 
are  completed,  and  then  convey  the  undi- 
vided half  thereof  to  the  other,  subject  to 
the  encumbrance  thereon,  this,  in  the  ab- 
sence of  proof  of  any  other  or  inconsistent 
intention,  will  fail  to  show  the  existence 
of  a  partnership  as  to  the  enterprise." 

Thus,  it  will  be  observed  that,  even 
though  there  be  a  joint  ownership  or  com- 
munity of  interest  in  the  property,  in  the 
absence  of  an  agreement  for  the  division  of 
the  profits  as  profits,  or  authority  for  one 
of  the  parties  to  further  invest  on  joint  ac- 
count the  proceeds  derived  from  a  sale  of 
community  property,  with  an  ultimate  divi- 
sion of  profits  as  profits,  there  is  not  a  part- 
nership. A  rule  less  stringent  might  well 
result  in  the  establishment  of  an  implied 
partnership  from  the  relation  of  tenants  in 
common  or  from  an  executory  contract  of 
sale.  When  the  interest  in  the  property 
amounts  to  nothing  more  than  a  stipulated 
portion  to  be  conveyed  to  one  of  the  parties, 
or  a  specified  amount  equal  to  a  fixed  per- 
centage of  the  profits  derived  therefrom  to 
be  paid  to  one  of  the  parties  on  completion 
of  the  enterprise,  even  though  the  property 
be  the  result  of  joint  investment,  it  will 
not  be  held  sufficient  to  support  the  legal 
implication  of  a  partnership,  unless  it  ap- 
pears to  have  been  the  intention  of  the 
parties  to  establish  that  relation. 


Strong  reliance  is  placed,  by  counsel  for 
appellee  in  the  case  of  Northwest  Ecking- 
ton  Improv.  Co.  v.  Campbell,  28  App.  D.  C. 
483;  Campbell  v.  Northwest  Eckington 
Improv.  Co.  36  App.  D.  C.  149,  229  U.  S 
561,  57  L.  ed.  1330,  33  Sup.  Ct.  Rep.  796. 
In  that  case,  it  was  a  joint  adventure,  in- 
cluding the  purchase,  development,  and  sale 
of  the  property.  Campbell,  because  of  his 
skill  as  a  builder,  was  to  take  charge  of  the 
erection  of  the  houses  and  the  development 
of  the  property  generally,  the  contract  stip- 
ulating that  "in  the  borrowing  of  the 
money  that  may  be  needed  in  developing 
said  enterprise  he  is  to  use  his  credit  by 
joining  the  other  parties  to  this  contract 
in  the  making  or  indorsing  of  any  notes 
that  may  be  required  in  negotiating  the 
necessary  loans  for  the  making  of  said  im- 
provements and  in  paying  off  the  loan  of 
$32,000  now  due  on  said  property."  The 
contract  further  stipulated  that  "in  return 
for  said  undertaking  on  said  Campbell's 
part  he  is  to  become  possessed  of  an  undi- 
vided one  third  interest  in  said  property." 
In  pursuance  of  this  agreement  a  deed  in 
fee  to  one  third  of  the  property  was  exe- 
cuted to  Campbell  shortly  after  the  com- 
mencement of  development  work  under  the 
contract.  It  was  a  continuing  development 
scheme.  Even  the  proceeds  derived  from 
the  sale  of  one  piece  of  property  could  have 
been  used  for  the  improvement  of  another. 
Money  derived  from  one  source  could  be  in- 
vested in  further  development  for  the  joint 
benefit  of  all  the  parties.  Under  the  con- 
tract Campbell  was  empowered  to  borrow 
money  and  incur  obligations  for  carrying 
out  the  enterprise  upon  the  joint  credit  of 
all  the  parties.  This  was  properly  held  to 
constitute  a  partnership.  But,  unlike  the 
present  case,  there  was  no  specified  amount 
which  Campbell  was  to  receive  as  compen- 
sation for  his  skill  and  services.  He  was 
to  receive  one  third  of  the  resulting  profits 
as  profits  when  the  development  scheme 
terminated.  The  same  is  true  of  the  other 
cases  cited  by  counsel  and  the  learned  jus- 
tice below  in  his  opinion.  They  all  involve 
a  community  of  interest  in  the  profits  as 
profits,  and  possess  essentials  of  a  legal 
partnership  not  to  be  found  in  the  present 
case. 

The  judgment  is  reversed  with  costs,  and 
the  cause  is  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


Annotation — Partnership:  contribution  of  property  or  services  by 
two  or  more  persons  to  a  common  enterprise  under  an  agree- 
ment to  divide  the  product  or  result  in 

Generally  as  to  necessity  of  sharing  in 
profits  and  losses  to  create  a  partnership, 
see  note  in  18  L.R.A.(N.S.)  963.      * 
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The  present  annotation  does  not  in- 
clude cases  where  the  agreement  was 
that  a  part  of  the  goods  or  product  of  a 
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venture  should  be  taken  as  compensation 
for  services  or  as  rent. 

The  weight  of  authority  is  to  the  ef- 
fect that  contributions  of  property  or 
services  by  two  or  more  persons  to  a 
common  enterprise,  under  an  agreement 
to  divide  the  product  or  result  in  kind, 
does  not  affect  a  partnership  between 
the  contributors;  at  least,  in  the  absence 
of  special  circumstances  from  which  an 
intention  to  form  a  partnership  can  be 
inferred. 

Thus,  in  Wilkinson  v.  Lincoln,  ante, 
909,  applying  the  rule  that  to  imply  a 
partnership  there  must  be  not  only  a 
community  of  interest  in  the  property, 
but  an  agreement  for  an  ultimate  divi- 
sion of  the  profits  as  profits,  it  was  held 
that  no  partnership  was  created  by  an 
agreement  under  which  one  furnished  the 
real  estate  and  the  other  erected  houses 
thereon  from  a  fund  secured  by  mort- 
gage of  the  land,  and  by  the  terms  of 
which,  after  the  houses  were  completed 
and  all  expenses  paid,  they  were  to  be 
divided  equally  between  the  parties,  the 
court  maintaining  that  in  such  a  case 
there  was  neither  a  joint  investment  nor 
a  joint  division  of  profits,  and  that  even 
if  there  was  a  community  of  interest  in 
the  property,  there  was  none  in  the 
profits,  but  rather  a  mere  division  of  the 
property. 

And  again,  in  Walker  v.  Tupper  (1892) 
152  Pa,  1,  25  Atl.  172,  applying  the  rules 
that  the  absence  of  an  agreement  for 
participation  in  profits  is  conclusive 
against  the  existence  of  a  partnership, 
that  there  is  a  clear  distinction  between 
product  and  profits,  and  that  a  division 
of  product  in  specie,  while  it  does  not 
necessarily  negative  the  idea  of  a  part- 
nership, is  presumptive  against  a  part- 
nership, and*  the  presumption  can  be 
overcome  only  by  clearly  showing  an 
actual  intent  upon  the  part  of  the  par- 
ties to  become  partners — it  was  held  that 
where  the  owners  of  an  oil  lease  assigned 
an  undivided  interest  therein  to  other 
persons,  who  were  to  drill  additional 
wells  at  their  own  expense  and  pay 
three  quarters  of  both  the  operation  ex- 
penses and  the  royalty,  it  being  further 
agreed  that  the  assignors  should  be  "the 
owners  of  the  full  equal  one  fourth  of 
all  the  production,"  there  was  no  part- 
nership relation  between  the  assignors 
and  the  assignees,  since  there  was  neither 
a  blending  of  estates  into  a  common  title 
in  all  the  parties  nor  any  provision  for 
the  division  of  or  participation  in  the 
profits. 

And  in  Demarest  v.  Koch  (1891)  129 


N.  Y.  219,  29  N.  E.  296  (afikrmiag  (1890) 
26  Jones  &  S.  583,  9  N.  Y.  Supp.  726; 
lower  .court  opinion  quoted  in  Wilkin- 
son v.  Lincoln),  it  was  held  that  an 
agreement  whereby  one  party  purchased 
certain  lots  and  erected  two  houses 
thereon,  and  the  other  furnished  the 
money  necessary  to  complete  the  houses, 
in  addition  to  that  raised  by  a  builder's 
loan,  and  by  the  terms  of  which  one  of 
the  completed  houses  was  to  be  conveyed 
to  the  latter  party,  did  not  make  the  par- 
ties partners,  but  that  the  transaction 
should  be  considered  as  a  purchase  of  a 
house  under  an  executory  contract  of 
sale.  And  this  even  though  the  contract 
also  provided  that  should  the  lots  be  sold 
at  a  price  satisfactory  to  both  parties, 
the  builder  would,  after  paying  all  ad- 
vances, pay  over  one  half  the  sum  re- 
ceived on  the  sale,  "it  being  the  intent 
of  the  parties  to  equally  divide  any 
profits  which  may  be  realized  by  the 
sale  of  said  buildings."  The  court  of 
appeals  said  that  there  was  no  commu- 
nity of  profits  provided  for  by  the  agree- 
ment, as  the  only  provision  for  a  division 
of  profits  as  such  depended  upon  a 
further  agreement  of  the  parties;  and 
moreover,  that  even  if  it  should  be  con- 
sidered an  agreement  to  build  the  houses 
and  divide  the  profits,  it  did  not,  of 
itself,  establish  a  partnership. 

And  further  support  for  the  above 
decisions  is  found  in  Furber  v.  Page 
(1892)  143  HI.  622,  32  N.  B,  444,  the 
second  and  third  headnotes  of  which  are 
quoted  in  the  Wilkinson  Case,  it  having 
been  held  that  no  partnership  was  shown 
by  the  following  state  of  facts:  Two 
persons  bought  land  and  the  one  who 
furnished  the  money  took  title  j  the  prop- 
erty was  then  mortgaged  and  the  money 
used  in  erecting  six  buildings  under  the 
direction  of  the  other  party,  who  fur- 
nished his  services  as  architect  and 
superintendent;  the  agreement  provided 
that  the  title  to  one  half  of  the  im- 
proved property  should  be  conveyed  to 
the  architect,  subject  to  the  encumbrance. 
The  court  said  that  it  was  apparent  that 
the  parties  had  in  contemplation  a  sev- 
eral holding  of  independent  interests  in 
the  property,  whereas  partners  all  have 
a  concurrent  title  in  the  whole,  in  re- 
spect of  which  each  acts  for  the  firm, 
either  as  principal,  representing  himself, 
or  as  agent  for  his  partnership. 

So  in  La  Mont  v.  Fullam  (1882)  133 
Mass.  583,  where  two  persons  entered 
into  an  agreement  whereby  one  was  to 
furnish  a  yard  in  shape  for  the  manu- 
facture of  bricks  and  the  other  was  to 
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furnish  labor  and  materials  for  making 
the  bricks  which  were  to  be  divided  be- 
tween the  parties,  it  was  held  that  since 
the  essential  element  of  a  partnership, 
namely,  an  agreement  to  participate  in 
profits  and  losses  of  the  business,  was 
wanting,  there  was  no  partnership. 

And  in  Stoallings  v.  Baker  (1852)  15 
Mo.  481,  where  one  was  to  furnish  a 
sawmill  and  hands  and  horses  to  run 
same,  and  another  was  to  furnish  logs 
and  board  the  mill  hands  and  furnish 
hay  for  the  horses,  and  the  lumber  was 
to  be  divided  equally,  it  was  held  that 
the  agreement  did  not  constitute  a  part- 
nership, since  there  was  no  community 
of  profits ;  but  rather  that  it  had  in  view 
separate  and  distinct  sales  by  each  per- 
son of  his  share  of  the  product. 

And  again,  in  Beatty  v.  Clarkson 
(1904)  110  Mo.  App.  1,  83  S.  W.  1033, 
where  two  persons  entered  into  an  agree- 
ment whereby  one  was  to  work  the 
other's  farm  and  the  products  were  to 
be  divided  in  kind,  it  was  held  that  a 
partnership  did  not  exist,  as  neither 
party  had  a  right  to  manage  or  dispose 
of  the  entire  property,  there  being  no 
common  property. 

And  the  rule  seems  to  be  that  a  joint 
purchase  with  the  intention  of  dividing 
the  property  in  kind  does  not  create  a 
partnership,  since  no  joint  profits  can  be 
made  (Coope  v.  Eyre  (1788)  1  H.  Bl.  37, 
126  Eng.  Reprint,  24) ;  especially  if  it 
appears  that  the  buyers  were  severally 
responsible  for  their  respective  interests 
(Hoare  v.  Dawes  (1780)  1  Dougl.  K.  B. 
371,   99  Eng.   Reprint,  239;   Gibson  v. 


Lupton   (1832)   9  Bing.  297,  131 
Reprint,  626,  2  Moore  &  S.  371,  2  Lu  J. 
C.  P.  N.  S.  4). 

But  there  are  a  number  of  early  de- 
cisions in  seeming  conflict  with  at  least 
some  of  the  preceding  cases.  Thus,  in 
Jones  v.  McMichael  (1859)  12  Rich.  L. 
(S.  0.)  176,  it  was  held  (one  judge  dis- 
senting) that  an  agreement  whereby  one 
party  was  to  erect  and  operate  a  saw- 
mill on  another's  land,  and  the  latter 
was  to  deliver  the  timber  on  such  land 
to  the  mill  for  sawing,  and  the  sawed 
lumber  was  to  be  equally  divided  be- 
tween the  parties  at  the  mill,  did  create 
a  partnership,  the  court  applying  the 
rule  that  the  products  or  articles  manu- 
factured and  to  be  divided  might  well 
be  deemed  the  profits  or  losses  of  the 
joint  undertaking.  And  in  Everitt  v. 
Chapman  (1827)  6  Conn.  347,  it  was 
held  that  a  stipulated  division  of  manu- 
factured leather  by  moieties  in  quantity 
and  quality  was  the  same  as  if  the  whole 
leather  was  to  be  sold  and  the  avails 
divided,  and  in  fact  was  equivalent  to  a 
participation  in  profit  and  loss,  so  as  to 
render  the  parties  liable  as  partners.  In 
this  case  each  party  was  to  buy  hides 
on  his  own  credit,  and  the  manufactured 
leather  was  to  be  specifically  divided, 
each  party  receiving  one  half.  So  in 
Musier  v.  Trumpbour  (1830)  5  Wend. 
(N.  Y.)  274,  where  two  persons  agreed 
to  burn  lime  on  shares,  each  contribut- 
ing labor  and  materials,  and  the  lime  to 
be  equally  divided  between  them,  it  was 
held  that  a  technical  partnership  existed 
as  to  the  lime.  G.  J.  C 
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ADAH  B.  WALTON,  Admrx.,  etc.,  of  James 

R.  Walton,  Deceased, 

v. 

EDWARD  B.  PRYOR  et  al.,  Plffs.  in  Err. 
(276  111.  563,  115  N.  E.  2.) 

Dismissal  — •  motion  —  time. . 

1.  A  motion  to  dismiss  for  lack  of  juris- 
diction is  not  too  late,  even  when  made  after 
the  trial. 

For  other  cases,  see  Dismissal  or  Discon- 
tinuance, in  Dig.  1-52  N.  8. 

Courts  —  jurisdiction  of  action  arising 
out  of  state. 

2.  Where  the  statute  provides  that  no  ac- 
tion shall  be  prosecuted  in  the  state  to  re- 
Note.  —  As  to  power  of  state  court  to  en- 
force rights  under  Federal  Employers'  Lia- 
bility Act,  see  annotation  following  this 
case,  post,  917,  and  references  therein  to 
annotations  on  related  questions. 
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cover  damages  for  death  occurring  outside 
the  state,  the  state  courts  have  no  juris- 
diction of  a  suit  under  the  Federal  Em- 
ployers' Liability  Act  for  death  occurring 
outside  the  state,  although  the  Federal  stat- 
ute confers  jurisdiction  over  action  arising 
under  that  act  upon  state  courts,  concur- 
rent with  that  of  the  Federal  courts. 
For  other  cases,  see  Courts',  11.  a,  1,  in  Dig. 
1-52  N.  8. 

{ Craig,  Ch*  J.,  and  Farmer  and  Duncan,  JJ.f 

dissent.) 

(December  21,  1916.) 

ERROR  to  the  Circuit  Court  for  Macon 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  under  the 
Federal  Employers'  Liability  Act  to  recover 
damages  for  the  death  of  her  husband, 
alleged  to  have  been  caused  by  defendants' 
negligence.     Reversed. 

The  facts  are  stated  In  the  opinion. 
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Messrs.  Hugh  Crea,  Hugh  W.  Hon* 
sum,  Fred  Hamilton,  J.  I/.  Mfnnls,  and 
N.  S.  Brown,  for  plaintiffs  in  error. 

Messrs.  Smith  St  Hutchin,  Charles  C. 
lie  Forgee,  Thomas  W.  Samuels,  and 
George  W.  Black,  for  defendant  in  error. 

Cartwright,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  in  error  Adah  B.  Walton, 
administratrix  of  the  estate  of  her  deceased 
husband,  James  R.  Walton,  brought  her 
suit  in  the  circuit  court  of  Macon  county 
against  the  plaintiffs  in  error,  receivers  of 
the  Wabash  Railroad  Company,  to  recover 
damages  for  his  death,  alleged  to  have  been 
due  to  the  negligence  of  the  plaintiffs  in 
error  while  he  was  in  their  employ  as  a 
brakeman  on  a  passenger  train.  After 
demurrers  to  the  amended  declaration  and 
additional  count  had  been  overruled,  the 
defendants  filed  pleas,  and  there  was  a  trial 
by  jury  resulting  in  a  verdict  of  $17,000, 
apportioned  to  the  widow  and  three  chil- 
dren. The  defendants  then  moved  to  dis- 
miss the  suit  for  want  of  jurisdiction, 
because  the  injury  and  consequent  death 
occurred  in  the  state  of  Missouri.  The 
motion  was  denied,  and,  motions  for  a  new 
trial  and  in  arrest  of  judgment  having  been 
made  and  denied,  judgment  was  rendered 
upon  the  verdict.  The  record  has  been 
brought  to  this  court  by  writ  of  error, 
on  the  ground  that  a  construction  of  the 
provisions  of  the  Constitution  vesting  the 
judicial  power  in  certain  courts,  and  declar- 
ing the  jurisdiction  of  circuit  courts,  is 
involved. 

The  suit  was  brought  under  the  Federal 
Employers'  Liability  Act,  which  provides 
that  every  common  carrier  by  railroad, 
engaged  in  interstate  commerce,  shall  be 
liable  in  damages  to  any  person  suffering 
injury  while  he  is  employed  by  such  carrier 
in  such  commerce,  or,  in  case  of  the  death 
of  such  employee,  to  his  or  her  personal 
representative,  for  the  benefit  of  the 
surviving  widow,  or  husband,  and  children 
of  such  employee,  resulting  in  whole  or  in 
part  from  the  negligence  of  any  of  the 
officers,  agents,  or  employees  of  Buch  car- 
rier, or  by  reason  of  any  defect  or  insuffi- 
ciency due  to  its  negligence  in  its  cars, 
engines,  appliances,  machinery,  track,  road- 
bed, works,  boats,  wharves,  or  other  equip- 
ment. Each  of  the  counts  upon  which  the 
case  was  submitted  to  the  jury  alleged 
that  both  the  employer  and  employee  were 
engaged  in  interstate  commerce  between 
this  state  and  the  state  of  Missouri,  that 
the  injury  to  James  R.  Walton,  and  his 
death,  occurred  in  St.  Louis,  Missouri,  and 
that  the  injury  was  caused  by  negligence 


of  the  defendants  in  maintaining  a  signal 
stand,  or  post,  placed  in  such  close  prox- 
imity to  the  tracks  that  Walton,  while  en- 
gaged in  the  performance  of  his  duties  on 
a  train  passing  the  same,  and  in  the  exer- 
cise of  due  care  and  caution  for  his  own 
safety,  was  struck  by  the  stand,  or  post. 
The  motions  to  dismiss  and  in  arrest  of 
judgment  were  not  made  until  after  the 
trial,  but  consent  of  the  parties  cannot 
confer  jurisdiction  of  the  subject-matter, 
and  it  is  never  too  late  to  make  such  a 
motion.  Ginn  v.  Rogers,  9  111.  131;  Fleisch- 
man  v.  Walker,  91  111.  318;  Robertson  v. 
Wheeler,  162  111.  566,  44  N.  E.  870;  Ham- 
mond v.  Leavitt,  181  111.  416,  54  N.  E.  982; 
Perry  v.  Bozarth,  198  111.  328,  64  N.  E. 
1076;  Audubon  v.  Hand,  223  111.  367,  79 
N.  E.  71. 

The  question  whether  the  circuit  court 
of  Macon  county  had  jurisdiction  must  be 
determined  by  the  Constitution  and  laws 
of  this  state,  creating  courts  and  defining 
and  limiting  their  jurisdiction.  The  law* 
on  that  subject  was  declared  by  this  court 
in  Missouri  River  Teleg.  Co.  v.  First  Nat. 
Bank,  74  111.  217.  That  was  a  suit  between 
two  corporations  of  the  state  of  Iowa  to 
recover  a  penalty  for  usury  under  an  act 
of  Congress,  and  the  court  said  that  the 
courts  of  this  state  derive  their  jurisdic- 
tion from  the  Constitution  and  laws  of 
the  state,  and  do  not  derive  any  power 
from  the  laws  of  the  United  States,  and 
that  Congress  cannot  confer  jurisdiction 
upon  a  state  court,  or  any  other  court 
which  it  has  not  ordained  and  established. 
The  Supreme  Court  of  the  United  States 
maintains  the  same  doctrine  in  the  case  of 
St.  Louis,  I.  M.  A  S.  R.  Co.  v.  Taylor,  210 
U.  8.  281,  52  L.  ed.  1061,  28  Sup.  Ct.  Rep. 
616,  21  Am.  Neg.  Rep.  464.  In  that  case 
the  plaintiff,  as  administratrix  of  the  estate 
of  George  W.  Taylor,  brought  suit  in 
Arkansas  against  the  railroad  company, 
seeking  damages  for  the  benefit  of  Taylor's 
widow  and  next  of  kin,  on  account  of  his 
injury  and  consequent  death  in  the  course 
of  his  employment  as  a  brakeman,  alleged 
to  have  been  caused  by  the  failure  of  the 
company  to  equip  its  cars  with  drawbars, 
such  as  are  required  by  the  Federal  act. 
The  accident  and  death  happened  in  the 
Indian  Territory,  and  the  plaintiff  obtained 
a  judgment,  which  was  affirmed  by  the 
supreme  court  of  Arkansas.  The  United 
States  Supreme  Court  decided  that  the 
question  of  jurisdiction  was  not  a  Federal 
question,  and  that  the  court  had  no  juris* 
diction  to  review  the  decision  of  the  state 
court,  holding  that  it  had  jurisdiction*  In 
so  holding  the  court  Baid:  "Each  state 
may,   subject    to   the   restrictions    of   the 
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Federal  Constitution,  determine  the  limits 
of  the  jurisdiction  of  its  courts,  the  char- 
acter of  the  controversies  which  shall  be 
heard  in  them,  and  specifically  how  far  it 
will,  having  jurisdiction  of  the  parties, 
entertain  in  its  courts  transitory  actions 
where  the  cause  of  action  has  arisen  out- 
side  its  borders." 

There  is  no  restriction  of  the  Federal 
Constitution  upon  the  power  of  a  state  to 
determine  the  limits  of  the  jurisdiction  of 
its  courts,  except  that  the  state  must  give 
to  the  citizens  of  other  states  the  same 
rights  that  it  accords  to  its  own  citizens. 
In  the  case  of  Chambers  v.  Baltimore  &  O. 
R.  Co.  207  U.  S.  142,  52  L.  ed.  143,  28  Sup. 
Ct.  Rep.  34,  a  suit  had  been  brought  in 
Ohio  by  a  widow,  who  was  a  citizen  of 
Pennsylvania,  to  recover  damages  for  the 
death,  in  Pennsylvania,  of  her  husband,  who 
was  also  a  citizen  of  Pennsylvania  and  was 
a  locomotive  engineer  in  the  employ  of 
the  defendant.  The  Ohio  statute  limited 
the  right  of  recovery,  in  the  courts  of  Ohio, 
to  damages  for  the  death  of  a  citizen  of 
Ohio.  The  supreme  court  of  Ohio  held  that 
an  action  for  a  death  occurring  in  another 
state  was  only  authorized  where  the  de- 
ceased was  a  citizen  of  Ohio,  and  the  Su- 
preme Court  of  the  United  States  sustained 
the  decision,  and  held  that,  subject  to  the 
restrictions  of  the  Federal  Constitution,  a 
state  may  determine  the  limit  of  the  juris- 
diction of  its  courts  and  the  character  of 
the  controversies  which  shall  be  heard  in 
them,  and  that  the  policy  of  the  state 
determines  whether,  and  to  what  extent,  it 
will  entertain  in  its  courts  transitory 
actions  where  the  causes  of  action  have 
arisen  in  other  jurisdictions. 

In  the  Second  Employers'  Liability  Cases, 
223  U.  S.  1,  56  L.  ed.  327,  38  L.R.A.(N.S.) 
44,  32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  875, 
the  court  considered  questions  of  the  power 
of  Congress,  in  the  exercise  of  its  authority 
over  interstate  commerce,  to  regulate  the 
relation  of  common  carriers  by  railroads 
and  their  employees,  while  both  are  engaged 
in  such  commerce.  One  of  the  cases  was 
Mondou  v.  New  York,  N.  H.  &  H.  R.  Co., 
in  which  the  supreme  court  of  Connecticut 
had  sustained  a  demurrer  to  the  complaint, 
on  the  ground  that  a  right  of  action  under 
the  Federal  act  could  not  be  enforced  in 
the  state  court.  One  of  the  questions  con- 
sidered by  the  Supreme  Court  of  the  United 
States  was  this:  "May  rights  arising 
under  those  regulations  be  enforced  as  of 
right  in  the  courts  of  the  states  when  their 
jurisdiction,  as  fixed  by  loeal  laws,  is  ade- 
quate to  the  occasion?" 

On  that  question  the  court  said:     "There 
is  not  here  involved  any  attempt  by  Con* 


gress  to  enlarge  or  regulate  the  jurisdiction 
of  state  courts,  or  to  control  or  affect  their 
modes  of  procedure,  but  only  a  question 
of  the  duty  of  such  a  court,  when  its 
ordinary  jurisdiction,  as  prescribed  by  local 
laws,  is  appropriate  to  the  occasion  and  is 
invoked  in  conformity  with  those  laws,  to 
take  cognizance  of  an  action  to  enforce  a 
right  of  civil  recovery  arising  under  the 
act  of  Congress,  and  susceptible  of  adjudi- 
cation according  to  the  prevailing  rules  of 
procedure.  We  say  'when  its  ordinary 
jurisdiction,  as  prescribed  by  local  laws, 
is  appropriate  to  the  occasion/  because  we 
are  advised  by  the  decisions  of  the  supreme 
court  of  errors  that  the  superior  courts  of 
the  state  are  courts  of  general  jurisdiction, 
are  empowered  to  take  cognizance  of  actions 
to  recover  for  personal  injuries  and  for 
death,  and  are  accustomed  to  exercise  that 
jurisdiction  not  only  in  cases  where  the 
right  of  action  arose  under  the  laws  of 
that  state,  but  also  in  cases  where  it  arose 
in  another  state,  under  its  laws,  and  in 
circumstances  in  which  the  laws  of  Con- 
necticut give  no  right  of  recovery." 

The  court  being  advised  that  the  courts 
of  Connecticut  had  jurisdiction  of  actions 
for  personal  injuries  and  for  death,  in  cases 
where  the  right  of  action  arose  under  the 
laws  of  that  state,  and  also  in  cases  where 
it  arose  in  another  state,  and  under  the 
laws  of  the  other  state,  where  the  laws  of 
Connecticut  gave  no  right  of  recovery,  held 
that  the  courts  of  that  state  were  bound 
to  exercise  the  same  jurisdiction  to  enforce 
a  liability  under  the  Federal  act. 

Section  6  of  the  Federal  act,  as  amended 
in  1910,  contains  this  provision:  "The 
jurisdiction  of  the  courts  of  the  United 
States  under  this  act  shall  be  concurrent 
with  that  of  the  courts  of  the  several 
states,  and  no  case  arising  under  this  act 
and  brought  in  any  state  court  of  com- 
petent jurisdiction  shall  be  removed  to  any 
court  of  the  United  States."  36  Stat,  at 
L.  291,  chap.  143,  Comp.  Stat.  1916,  §  8662. 

In  view  of  the  powers  of  the  Federal 
government  and  the  states,  and  in  the  light 
of  the  uniform  decisions  relating  to  the 
subject,  this  provision  can  only  mean  that, 
when  the  jurisdiction  of  the  courts  of  a 
state,  as  fixed  by  local  laws,  empowers 
them  to  hear  and  determine  a  certain  class 
of  actions,  an  action  of  that  class  arising 
under  Federal  law  may  be  enforced  as  of 
right  in  the  state  court.  .  The  Federal  act 
has  superseded  state  laws  regulating  the 
relations  of  employers  and  employees  en- 
gaged in  interstate  commerce  by  railroad. 
Deviae  v.  Chicago,  R.  L  &  P,  R,  Co.  266  Hi. 
248,  107  N.  £.  595,  Ana.  Cas.  191GB,  481; 
Staley   v.   Illinois  C.   B*  Co.   268   Hi.  356, 
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L.R.A.1916A,  450,  lOf  N.  E.  34B;  Michigan 
C.  R.  Co.  ▼.  Vreeland,  227  U*  S.  60,  67  L.  ©cL 
41T,  33  Sup.  Ct.  Rep.  102,  Ann.  Caa.  1914C, 
176;  St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Seale, 
229  U.  S.  156,  67  L.  ed.  1129,  33  Sup.  Ct. 
Rep.  651,  Ann.  Cas.  1914C,  156;  Mondou  v. 
New  York,  N.  fit  &  H.  R.  Co.  supra. 

There  is  a  dear  distinction,  however,  be- 
tween creating  a  cause  of  action  and  pro- 
Tiding  for  its  enforcement,  which  must  be 
in  a  court  haying  jurisdiction  to  hear  and 
determine  whether  the  cause  of  action  has 
arisen.  The  legal  right  cornea  into  existence 
by  the  enactment  of  the  law,  but  the 
remedy  is  provided  by  the  establishment  of 
courts,  and  bestowing  upon  them  jurisdic- 
tion. The  question  here  is  not  whether 
there  was  a  liability,  but  what  court  had 
jurisdiction  to  enforce  it,  and,  so  far  as  the 
Federal  Constitution  is  concerned,  the  court 
was  bound  to  give  only  such  remedy  as  it 
gave  its  own  citizens  upon  similar  rights. 

Section  1  of  article  6  of  our  Constitution 
vests  the  judicial  power  of  the  state  in 
certain  courts,  among  which  are  circuit 
courts,  and  §  12  of  that  article  provides 
that  circuit  courts  shall  have  original  juris- 
diction of  all  causes  in  law  and  equity. 
Section  1  of  the  act  requiring  compensation 
for  causing  death  by  wrongful  act,  neglect, 
or  default,  passed  by  the  General  Assem- 
bly in  1853  (Laws  1863,  p.  97),  provides 
for  the  survival  of  rights  of  action  for 
personal  injuries  which  result  in  death. 
Section  2,  as  amended  in  1903  (Laws  1903, 
p.  217),  provides  that  every  such  action 
shall  be  brought  by  and  in  the  names  of 
the  personal  representatives  of  the  deceased 
person,  and  the  amount  recovered  in  every 
such  action  shall  be  for  the  exclusive  bene- 
fit of  the  widow  and  next  of  kin  of  such 
deceased  person,  with  this  proviso:  "That 
no  action  shall  be  brought  or  prosecuted  in 
this  state  to  recover  damages  for  death 
occurring  outside  of  this  state." 

It  will  therefore  be  seen  that  the  stat- 
ute of  the  state  provides  for  an  action 
identical  in  every  particular  with  the  cause 
of  action  of  which  the  circuit  court 
assumed  jurisdiction,  but  denies  to  the 
court  the  exercise  of  such  jurisdiction  where 
the  death  occurs  outside  of  the  state.  The 
difference  is  only  that  the  liability  in  one 
case  is  created  by  the  act  of  Congress,  and 


in  the  other  by  the  laws  of  the  state.  If 
the  jurisdiction  of  the  state  court,  can  be 
maintained,  a  cause  of  action  can  be  en- 
forced in  this  state  simply  because  the 
employer  and  employee,  at  the  time  of  an 
injury,  are  engaged  in  interstate  commerce, 
while  no  right  of  action  is  given,  even  to  a 
citizen  of  this  state,  for  a  death  caused  by 
the  negligence  of  a  corporation  in  another 
state,  not  so  engaged.  It  has  been  made 
clear  that  the  circuit  court  could  not  exer- 
cise jurisdiction,  on  the  ground  that  the 
cause  of  action  is  founded  on  the  Federal 
law,  unless  the  laws  of  the  state  permit 
the  maintenance  of  the  action.  Neither 
does  it  appear  to  us  that  §  12  of  article  6 
of  the  Constitution,  giving  to  circuit  courts 
original  jurisdiction  in  all  cases  in  law 
and  equity,  can  be  construed  to  confer 
jurisdiction  of  a  cause  of  action  created  by 
Federal  law,  when  jurisdiction  of  a  like 
cause  of  action  under  the  state  laws  is 
denied  to  a  citizen  of  the  state.  The 
general  assembly  has  expressly  declared 
that  there  shall  be  no  jurisdiction  of  an 
action  for  damages,  occasioned  by  a  death 
occurring  in  another  state  in  consequence 
of  wrongful  act,  neglect,  or  default,  and 
the  cause  of  action  in  this  case  is  not  to 
be  distinguished,  in  nature  or  substantial 
elements,  from  the  cause  of  action  which 
the  courts  are.  prohibited  from  entertain- 
ing. The  Supreme  Court  of  the  United 
States  has  said  that  there  has  been  no 
attempt  of  Congress  to  enlarge  the  juris- 
diction of  the  state  courts,  but  only  to 
require  its  exercise  consistently  with  local 
laws,  and  the  enforcement  of  liability  for 
damages  occasioned  by  a  death  outside  of 
the  state  is  not  consistent  with  such  laws. 
We  conclude  that  the  circuit  court  of 
Macon  county  had  no  jurisdiction,  and  the 
judgment  is  reversed. 

Craig,  Ch.  J.,  and  Farmer  and  Duncan, 
JJ.,  dissenting. 

Petition  for  rehearing  denied,  February 
19,  1917. 

Petition  for  writ  of  error  dismissed  by 
consent  by  the  Supreme  Court  of  the 
United  States,  October  9,  1917  (245  U.  S. 
676,  62  L.  ed.  642,  38  Sup.  Ct.  Rep.  10). 
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The  cases  involving  the  power  of  state 
courts  to  enforce  rights  under  the  Fed- 
eral Employers'  Liability  Act  are  dis- 
cussed in  an  annotation  to  Bradbury  v. 
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Chicago,  R.  L  &  P.  R.  Co.  40  L.R.A. 
(N.S<)  684,  and  the  present  note  is  sup- 
plementary thereto. 
As  to  the  constitutionality,  application, 
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and  effect  of  the  Federal  Employers' 
Liability  Act,  see  the  exhaustive  anno- 
tations in  47  L.R.A.(N.S.)  38,  and  L.R.A. 
1915C,  47. 

As  is  stated  in  the  earlier  annotation, 
it  may  now  be  considered  as  settled  that 
state  courts  having  general  jurisdiction 
not  only  may,  but  must,  enforce  the 
rights  arising  under  the  Federal  Employ- 
ers '  Liability  Act,  provided  the  jurisdic- 
tion of  the  local  courts,  as  prescribed 
by  the  local  law,  is  appropriate  to  the 
occasion.  This  question  was  settled  by 
the  decision  of  the  United  States  Su- 
preme Court  in  Second  Employers' 
Liability  Cases  (Mondou  v.  New  York, 
N.  H.  &  H.  R.  Co.)  223  U.  S.  1,  56  L.  ed. 
327,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep. 
169,  1  N.  C.  C.  A.  875.  The  same  view 
was  taken  in  a  number  of  state  courts 
and  lower  Federal  courts,  in  cases  set 
out  in  the  earlier  annotation,  as  well  as 
by  several  decisions  handed  down  since 
the  preparation  of  that  note.  Chesa- 
peake &  O.  R.  Co.  v.  Shaw  (1916)  168 
Ky.  537,  182  S.  W.  653;  White  v.  Mis- 
souri P.  R.  Co.  (1915)  —  Mo.  App.  — , 
178  S.  W.  83;  Kamboris  v.  Oregon- 
Washington  R.  &  Nav.  Co.  (1915)  75 
Or.  358,  146  Pac.  1097;  Easter  v.  Vir- 
ginian R.  Co.  (1915)  76  W.  Va.  383,  86 
S.  E.  37,  11  N.  C.  C.  A.  101. 

Under  a  petition  properly  drawn  under 
the  Federal  act,  the  state  court  has  ju- 
risdiction to  try  the  merits  of  the  case, 
including  the  question  as  to  whether  the 
plaintiff  was  injured  while  engaged  in 
interstate  commerce.  Chesapeake  &  O. 
R.  Co.  v.  Shaw  (Ky.)  supra. 

The  United  States  Supreme  Court,  in 
the  decision  in  the  Mondou  Case,  said 
that  the  act  contains  nothing  which  is 
suggestive  that  the  enforcement  of  the 
rights  was  intended  to  be  restricted  to 
the  Federal  courts,  and  that  the  inten- 
tion of  Congress  is  reflected  by  the  pro- 
visions in  the  General  Jurisdictional  Act, 
giving  the  circuit  courts  of  the  United 
States  concurrent  jurisdiction  with  the 
courts  of  the  several  states,  of  all  suits 
of  a  similar  nature  at  common  law  or  in 
equity,  where  the  matter  in  dispute  ex- 
ceeds the  sum  of  $2,000,  and  arises  under 
the  Constitution  or  laws  of  the  United 
States. 

The  court  also  said  that  the  Amend- 
ment of  1910,  to  the  effect  that  the 
jurisdiction  of  the  courts  of  the  United 
States,  under  the  act,  shall  be  concurrent 
with  that  of  the  courts  of  the  several 
states,  and  that  no  case  arising  under  the 
act  and  brought  in  any  state  court  of 
competent  jurisdiction  shall  be  removed 
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to  any  court  of  the  United  States,  does 
not  grant  jurisdiction  to  the  state  courts, 
but  presupposes  that  they  already  pos- 
sess it. 

So,  in  White  v.  Missouri  P.  R.  Co. 
(1915)  —  Mo.  App.  — ,  178  S.  W.  83,  the 
Missouri  court  said  that  the  state  court 
had  jurisdiction  of  a  cause  of  action 
arising  under  the  Federal  statute,  prior 
to  the  Amendment  of  1910,  since  that 
amendment  did  not  vest  original  juris- 
diction in  the  state  court,  but  merely 
recognized  it  as  rightfully  existing  in  it 

Apparently,  the  only  court  which  ever 
questioned  the'  general  power  of  state 
courts  to  enforce  the  Federal  act  was 
the  Connecticut  supreme  court  of  errors, 
but  the  decision  of  this  court  in  Mondou 
v.  New  York,  N.  H.  &  H.  R.  Co.  (1909) 
82  Conn.  373,  73  Atl.  762,  which  was 
based  upon  the  authority  of  Hoxie  v. 
New  York,  N.  H.  &  H.  R.  Co.  (1909)  82 
Oonn.  352,  73  Atl.  754, 17  Ann.  Cas.  324, 
21  Am.  Neg.  Rep.  42,  was  reversed  by 
the  United  States  Supreme  Court,  in  its 
decision  in  the  Mondou  Case  cited  above, 
commonly  called  the  Second  Employers' 
Liability  Cases. 

It  might  appear,  at  first  glance,  that 
the  decision  of  the  Illinois  supreme  court 
in  Walton  v.  Pryor,  ante,  914,  is  in 
conflict  with  this  rule,  but  a  careful  con- 
sideration will  show  that  not  only  is  it 
not  in  conflict,  but  that  it  is  squarely  in 
line  with  the  language,  at  least,  of  the 
United  States  Supreme  Court,  in  the 
Mondou  Case. 

The  Illinois  supreme  court  did  not 
refuse  to  take  jurisdiction  of  the  case 
for  any  of  the  reasons  suggested  by  the 
Federal  court,  but  solely  because  the 
action  was  one  for  death  occurring  out- 
side of  the  state.  The  Illinois  statutes 
expressly  provide  that  no  action  shall  be 
brought  in  the  courts  of  the  state  to 
recover  damages  for  death  occurring  out- 
side of  the  state;  and  to  hold  that  the 
Illinois  courts  must  take  jurisdiction  of 
an  action  under  the  Federal  statutes  for 
damages,  even  where  the  death  occurred 
outside  of  the  state,  would  be  to  hold 
that  the  Federal  act  had  the  effect  of 
conferring  jurisdiction  upon  the  state 
court,  and  this,  the  United  States  Su- 
preme Court  has  expressly  said,  is  not 
the  effect  of  the  statute. 

Mr.  Justice  Van  Devanter,  in  his  opin- 
ion, Baid:  "There  is  not  here  involved 
any  attempt  by  Congress  to  enlarge  or 
regulate  the  jurisdiction  of  state  courts, 
or  to  control  or  affect  their  modes  of 
procedure,  but  only  a  question  of  the 
duty  of  such  a  court,  when  its  ordinary 
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jurisdiction,  as  prescribed  by  local  laws, 
is  appropriate  to  the  occasion,  and  is 
invoked  in  conformity  with  those  laws, 
to  take  cognizance  of  an  action  to  en- 
force a  right  of  civil  recovery  arising 
under  the  act  of  Congress,  and  suscepti- 
ble of  adjudication  according  to  the 
prevailing  rales  of  procedure." 

That  the  learned  justice  had  states 
like  Illinois;  where  the  statutes  provide 
that  the  court  shall  not  have  jurisdic- 
tion of  actions  for  damages  for  death 
occurring  outside  the  state,  in  mind 
when  he  wrote  his  opinion,  would  seem 
to  be  clear  from  the  following  language 
used  by  him,  further  in  the  opinion, 
which  seems  to  provide  expressly  for 
the  decision  of  the  Illinois  supreme  court 
in  Walton  v.  Peyob:  "We  say  'when 
its  ordinary  jurisdiction,  as  prescribed 
by  local  laws,  is  appropriate  to  the  occa- 
sion,' because  we  are  advised  by  the 
decisions  of  the  supreme  court  of  errors 
[of  Connecticut]  that  the  superior  courts 
of  the  state  are  courts  of  general  juris- 
diction, are  empowered  to  take  cogni- 
zance of  actions  to  recover  for  personal 
injuries  and  for  death,  and  are  accus- 
tomed to  exercise  that  jurisdiction  not 
only  in  cases  where  the  right  of  action 
arose  under  the  laws  of  that  state,  but 


also  in  cases  where  it  arode  in  another 
state,  under  its  laws,  and  in  circum- 
stances in  which  the  laws  of  Connecti- 
cut gave  no  right  of  recovery, ' f  as  where 
the  causal  negligence  was  that  of  a  fel- 
low servant. 

It  would  seem,  therefore,  that  while 
the  state  courts  of  general  jurisdiction 
have  jurisdiction  generally,  concurrent 
with  the  Federal  courts,  of  actions  aris- 
ing under  the  Federal  act,  providing  the 
jurisdiction,  as  prescribed  by  local  laws, 
is  appropriate  for  such  action,  yet  they 
do  not  have  jurisdiction  of  such  actions, 
where,  under  the  state  laws,  they  would 
not  have  jurisdiction  of  a  similar  action 
arising  under  the  statutes  of  the  state, 
and  that  the  decision  in  Walton  v. 
Pryob  is  clearly  sustained  by  the  lan- 
guage of  the  court  of  last  resort  upon 
all  questions  arising  under  the  Federal 
Employers'  Liability  Act. 

The  same  point  is  made  by  the  Michi- 
gan court  in  Holmberg  v.  Lake  Shore  & 
U.  S.  R.  Co,  (1915)  188  Mich.  605,  155 
N.  W.  504,  where  it  says  that,  though 
at  one  time  questioned,  the  right  and 
duty  of  state  courts  to  accept  jurisdic- 
tion, as  prescribed  by  local  laws,  is  ade- 
quate, is  definitely  settled.      W.  M.  G. 


ILLINOIS   SUPREME  COTJRT. 

MORRIS  &  COMPANY,  Plff.  in  Err., 

v. 

INDUSTRIAL  BOARD  OF  ILLINOIS  et  al 

(284  111.  67,  119  N.  E.  944.) 

Evidence  —  statement     of     deceased  — 
cause  of  injury. 

1.  The  physician  and  relatives  of  an 
employee  who  died  from  physical  injuries 
cannot  testify  in  a  proceeding  under  the 
Workmen's  Compensation  Law,  as  to  state- 
ments made  by  him  relative  to  the  cause  of 
his  injury. 

For  other  cases,  see  Evidence,  X.  d,  in  Dig. 
1-52  N.  S. 

Same  —  coroner's  verdict. 

2.  Where,  by  statute,  the  coroner  is  to 
inquire  into  death  resulting  from  casualty, 
his  finding  as  to  the  cause  of  death  of  an 
employee  is  admissible  in  evidence,  in  a  pro- 
ceeding under  the  Workmen's  Compensation 
Act. 

For  other  eases,  see  Evidence,  IV.  e,  in  Dig. 
1-52  N.  8. 

(Cartwright,  Dunn,  and  Cooke,  J  J.,  dissent.) 

Note.  —  As  to  admissibility  of  finding  of 
coroner  to  show  cause  of  death,  see  annota- 
tion following  this  case,  poet,  924. 
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(June  20,  1918.) 

ERROR  to  the  Circuit  Court,  for  Cook 
County  to  review  a  judgment  affirming 
an  award  by  the  Industrial  Board  in  favor 
of  claimant,  in  a  proceeding  by  her  under 
the  Workmen's  Compensation  Act  to  recover 
compensation  for  the  death  of  her  husband. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  W.  Borders,  Norman  6. 
Collins,  and  West  &  Eckhart,  for  plain- 
tiff in  error: 

Statements  to  a  physician  of  the  location 
and  nature  of  symptoms  for  diagnosis  and 
treatment  are  admissible,  but  statements 
of  facts  unconnected  with  diagnosis,  as  to 
the  cause  of  the  injuries  or  the  instrument 
with  which  they  were  inflicted,  are  to  be 
rejected. 

Chicago  &  A.  R.  Co.  v.  Industrial  Bd. 
274  111.  336,  113  N.  E.  629,  16  Cyc.  116; 
Illinois  C.  R.  Co.  v.  Sutton,  42  111.  438,  92 
Am.  Dec.  81;  Collins  v.  Waters,  54  111.  485; 
Roosa  v,  Boston  Loan  Co.  132  Mass.  439; 
Morrissey  v.  Ingham,  111  Mass.  63. 

The  testimony  of  the  wife  and  son-in- 
law  of  deceased  as  to  what  statements  were 
made  by  deceased  to  them  is  merely  hear- 
say, and  was  clearly  inadmissible. 
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Chicago  k  A.  R.  Co.  v.  Industrial  Bd.  274  , 
111.  336,  113  N.  E.  629;  Chicago  West.  Div. 
R.  Co.  v.  Becker,  128  111.  545,  15  Am.  St. 
Rep.  144,  21  N.  E.  524;  Chicago  &  A.  R. 
Co.  v.  Fietsam,  123  111.  518,  15  N.  E.  169; 
Protection  L.  Ins.  Co.  v.  Foote,  79  111.  361; 
Chicago  City  R.  Co.  v.  Douglas,  104  111. 
App.  41;  Chicago  &  G.  T.  R.  Co.  v.  Foster, 
46  111.  App.  621. 

Such  statements  made  after  the  lapse  of 
more  than  an  hour  after  the  injury  are  not 
part  of  the  res  gestae. 

Chicago  West.  Div.  R.  Co.  v.  Becker,  128 
111.  545,  15  Am.  St.  Rep.  144,  21  N.  E.  524; 
Waldele  v.  New  York  C.  &  H.  R.  R.  Co.  95 
N.  Y.  274,  47  Am.  Rep.  41;  Mayea  v.  State, 
64  Miss.  329,  60  Am.  Rep.  58,  1  So.  733; 
Lund  v.  Tynsborough,  9  Gush.  36;  Worden 
v.  Powers,  37  Vt.  619;  State  v.  Davidson, 
30  Vt.  377,  73  Am.  Dec.  312;  Sullivan  v. 
Oregon  R.  &  Nav.  Co.  12  Or.  392,  53  Am. 
Rep.  364,  7  Pac.  508,  8  Am.  Neg.  Cas.  578. 

It  is  no  part  of  the  duty  of  a  coroner's 
jury  to  inquire  whether  anyone  is  legally 
liable  to  respond  in  damages,  because  of 
the  death  of  the  deceased.  A  finding  upon 
such  question  is  unwarranted  by  law,  and 
should  be  disregarded. 

Albaugh-Dover  Co.  v.  Industrial  Bd.  278 
111.  179,  115  N.  E.  834;  Novitsky  v.  Knick- 
erbocker Ice  Co.  276  111.  102,  114  N.  E. 
545;  Casey  v.  Chicago,  189  111.  App.  188; 
Roloff  v.  Luer  Bros.  Packing  &  Ice  Co.  158 
111.  App.  614;  Callaway  v.  Spurge  on,  63 
111.  App.  571;  Cox  v.  Chicago  &  N.  W.  R. 
Co.  92  111.  App:  15;  Chicago,  M.  &  St  P. 
R.  Co.  v.  Staff,  46  111.  App.  499;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Taylor,  46  111.  App. 
606;  Pittsburgh  &  St.  L.  R.  Co.  v.  Mc- 
Grath,  115  111.  172,  3  N.  E.  439. 

Messrs.  Moses,  Rosenthal,  &  Kennedy 
and  S.  Sidney  Stein,  for  defendant  in 
error  j 

The  coroner's  verdict  in  evidence  is 
clearly  admissible,  and  is  prima  facie  evi- 
dence of  the  facts  contained  therein. 

Armour  &  Co.  v.  Industrial  Bd.  273  111. 
590,  118  N.  E.  138;  Devine  v.  Brunswick- 
Balke-Collender  Co.  270  111.  504,  110  N.  E. 
780,  Ann.  Cas.  1917B,  887;  Ohio  Bldg. 
Safety  Vault  Co.  v.  Industrial  Bd.  277  111. 
96,  115  N.  E.  149,  14  N.  C.  C.  A.  224. 

The  coroner's  verdict  contains  no  find- 
ings outside  of  the  statutory  functions  of 
the  coroner's  jury. 

Armour  &  Co.  v.  Industrial  Bd.  supra. 

Evidence  that  injury  arose  out  of  and  in 
the  course  of  employment  may  be  circum- 
stantial. 

Peoria  R.  Terminal  Co.  v.  Industrial  Bd. 
279  111.  352,  116  N.  E.  651;  Ohio  Bldg. 
Safety  Vault  Co.  v.  Industrial  Bd.  supra. 

Where  the  workman  '  is  engaged   in  his  - 


employer's  work  up  to  the  time  of  the  acci- 
dent, and  the  last  acts  known  were  consist- 
ent with  a  continuance  of  the  employment, 
the  burden  is  upon  the  person  who  alleges 
a  cessation  of  the  employment  to  estab- 
lish it. 

Astley  v.  R.  Evans  A  Co.  [1911]  1  K.  B. 
1036,  80  L.  J.  K.  B.  731,  104  L.  T.  N.  S. 
373,  4  B.  W.  C.  C.  209,  3  N.  C.  C.  A.  239. 

Fanner,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  proceeding  instituted  before 
the  Industrial  Board  of  Illinois  by  defend- 
ant  in  error  Mrs.  Michael  Klein,  against 
Morris  &  Company,  plaintiff  in  error,  to  re- 
cover compensation  under  the  provisions  of 
the  Workmen's  Compensation  Law  (Hurd's 
Rev.  Stat.  1917,  chap.  48,  §§  128-162i)  for 
the  death  of  her  husband  Michael  Klein. 
A  hearing  was  had  before  the  arbitrator, 
who  found  against  plaintiff  in  error  and 
in  favor  of  Mrs.  Klein.  On  a  review  by  the 
Industrial  Board,  further  evidence  being 
introduced,  that  board  also  found  against 
plaintiff  in  error  and  in  Mrs.  Klein's  favor. 
By  writ  of  certiorari  the  circuit  court  re- 
viewed the  record,  and  affirmed  the  Indus- 
trial Board's  award  in  all  particulars.  The 
trial  judge  entered  of  record  a  certificate 
that  the  cause,  in  his  opinion,  was  not  one 
proper  to  be  reviewed  by  the  supreme  court. 
Thereafter  a  writ  of  error  was  sued  out  of 
this  court  to  review  the  proceedings  of  the 
trial  court. 

The  deceased  was  a  laborer  employed  by 
Morris  &  Company  at  the  Union  Stock- 
yards, in  Chicago,  having  been  so  employed 
for  about  seven  months  prior  to  his  death. 
It  was  his  work  to  clean  the  floors  around 
the  tanks  in  the  meat-boiling  room  in  the 
canning  department,  situated  on  the  third 
floor.  He  worked  at  night.  On  the  even- 
ing of  April  11,  1915,  he  went  to  work 
about  9  o'clock,  his  regular  time.  The  gang 
of  which  he  was  a  member  worked  until 
4:30  o'clock  the  following  morning.  It  was 
the  custom  of  each  employee  of  that  de- 
partment, before  going  to  work,  to  stop  at 
the  time  office,  from  125  to  150  feet  from 
the  foot  of  the  stairway  hereinafter  referred 
to,  and  procure  a  numbered  brass  check  by 
which  the  employee  was  designated.  This 
check  was  retained  in  the  employee's  pos- 
session while  be  was  on  duty,  and  was  ex- 
hibited to  the  timekeeper,  when  the  latter 
made  his  rounds  for  the  purpose  of  ascer- 
taining •  what  employees  were  at  work.  At 
the  conclusion  of  their  services  in  the  morn- 
ing, the  employees  passed  along  the  outside 
of  the  time  office,  and  deposited  their 
checks  in  boxes  or  drawers  provided  there- 
for.     Klein's   ehtck    was  No.    9209.     The 
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timekeeper  -  testified  that  this  check  was 
taken  out  on  April  11th,  some  time  before 
9  o'clock,  and  that,  when  he  examined  the 
box  receptacle  for  these  checks  the  follow- 
ing morning  at  4:30,  this  check  had  not 
been  returned.  The  evidence  tends  to  show 
that  it  was  put  into  the  proper  receptacle 
between  4:30  and  4:45  on  the  morning  of 
April  12th,  at  about  the  Bame  time  the 
checks  of  all  the  other  members  of  the  gang 
were  turned  in.  No  witness  testified  to 
seeing  Klein  after  he  quit  work  on  the 
morning  of  April  12th,  and  no  one  saw  him 
deposit  his  check  at  the  time  office,  or  leave 
the  premises  of  plaintiff  in  error.  From 
the  third  floor  of  the  "old  beef  house"  (in 
which  the  canning  department  was  situ- 
ated), there  was,  on  the  outside  of  the 
building,  a  stairway  leading  to  the  ground, 
about  4  feet  wide  and  consisting  of  two 
flights.  The  upper  flight  descended  some 
12  feet  to  a  landing  about  8  feet  wide  and 
4  feet  long.  The  lower  flight  descended 
from  the  second  floor  in  the  opposite  direc- 
tion, about  14  feet  to  the  ground.  There 
were  railings  on  both  sides  of  the  stairs, 
and  the  stairs  were  in  good  condition  and 
well  lighted.  The  employees  in  the  can- 
ning department  ordinarily  used  these 
stairs  in  going  to  and  from  work.  Plain- 
tiff in  error's  plant  is  situated  on  the  south 
side  in  Chicago,  about  1,000  feet  from 
Forty-third  street  and  Ashland  avenue. 
The  deceased,  Klein,  lived  on  the  north  side 
in  Chicago,  at  1622  Vine  street.  In  going 
home  he  took  the  street  car  at  the  corner 
of  Forty-third  street  and  Ashland  avenue, 
and  rode  north  to  North  avenue  and  Ash- 
land avenue,  about  7  miles.  On  North  ave- 
nue he  changed  cars  and  rode  to  Vine 
street,  somewhat  more  than  a  mile.  Mrs. 
Klein  testified  that,  on  the  morning  of 
April  12th,  her  husband  arrived  at  home 
about  ten  minutes  after  6,  that  being  about 
his  usual  time  to  get  home  when  he  worked 
a  full  night;  that  when  he  came  in  his 
overcoat  was  dirty;  that  he  called  to  her, 
and  she  opened  the  door  and  had  to  assist 
him  in,  and  assist  in  undressing  him  and 
putting  him  to  bed;  that  he  stated  to  her 
he  "had  fell— fell  himself  to  death."  A 
post  mortem  examination  disclosed  that  he 
had  fractured  ten  ribs  on  the  right  side, 
and  that  one  or  more  of  the  fractured  ribs 
had  penetrated  his  lung,  producing  a  con- 
dition known  as  emphysema.  Shortly  after 
his  return  home  he  was  removed,  on  the  ad- 
vice of  his  physician,  to  a  hospital,  where 
he  died,  Apfil  13th,  as  the  result  of  the 
injuries  m  question. 

There  is  no  direct  testimony  by  witnesses 
heard  before  the  Industrial  Board,  tending 
to   show   where   and   under   what   clrcum* 


stances  the  injury  was  sustained.  His  wife, 
son-in-law,  and  physician  testified  that  he 
told  them  he  had  fallen  down  the  stairway 
at  plaintiff  in  error's  plant,  heretofore  de- 
scribed, while  leaving  his  work.  After  his 
death  a  coroner's  inquest  was  held,  and  the 
coroner's  jury  returned  the  following  ver- 
dicts "We  find  from  the  evidence  that 
Michael  Klein  died  at  the  Norwegian  Dear 
coness  Hospital  from  the  effects  of  injuries 
received,  and  from  the  evidence  presented, 
we,  the  jury,  are  of  the  opinion  that  said 
injuries  resulted  from  a  fall  down  a  flight 
of  stairs  at  Morris  &  Company's  plant  at 
the  Union  Stockyards,  as  he  was  leaving 
his  work  on  April  12,  1915,  at  about  5:30 

A.  M. 

.Counsel  for  plaintiff  in  error  earnestly 
insist  that  there  is  no  proper  evidence  in 
the  record,  sustaining  the  finding  of  the 
Industrial  Board.  It  is  claimed  the  testi- 
mony of  the  wife,  son-in-law,  and  physi- 
cian, concerning  the  statements  made  to 
them  by  the  deceased,  as  to  how  the  injury 
occurred  are  all  hearsay  and  therefore  in- 
competent. This  position  is  sustained  by 
Chicago  &  A.  R  Co.  v.  Industrial  Bd.  274 
111.  336,  113  N.  E.  620,  and  cases  there 
cited. 

Counsel  for  the  defendant  in  error  Mrs. 
Klein  insist,  however,  that  the  finding  of 
the  Industrial  Board  was  sustained  and 
justified  by  the  coroner's  verdict,  while 
counsel  for  the  plaintiff  in  error  vigorously 
argue  that  the  coroner's  verdict  was  not 
properly  admitted  in  evidence.  When  the 
coroner  of  a  county  knows,  or  is  informed, 
"that  the  dead  body  of  any  person  is  found 
or  lying  within  his  county,  supposed  to 
have  come  to  his  or  her  death  by  violence, 
casualty,  or  any  undue  means,"  he  shall 
take  charge,  summon  a  jury  of  six  men 
of  the  neighborhood,  and  inquire  into  the 
cause  and  manner  of  the  death.  It  is  the 
duty  of  the  jury  to  inquire  how,  in  what 
manner,  and  by  whom  or  what  the  dead 
body  came  to  its  death,  all  facts  concern- 
ing the  same,  and  all  material  circum- 
stances related  to  or  connected  with  the 
death,  and  make  up  and  sign  a  verdict  and 
deliver  the  same  to  the  coroner,  which  ver- 
dict shall  be  entered  in  a  record,  required 
to  be  supplied  by  the  county  for  that  pur- 
pose. If  the  verdict  implicates  anyone  as 
the  unlawful  slayer  of  deceased,  ot  as  an 
accessory  thereto,  and  such  person  is  not 
in  custody,  the  coroner  shall  apprehend, 
and  commit  or  cause  to  be  apprehended  and 
committed  to  jail,  such  person,  there  to  re- 
main until  discharged  in  due  course  of  law. 
Hurd's  Stat.  1917,  chap.  31.  It  is  made 
the  duty  of  the  coroner  to  inquire  into  the 
.cause  of  death,  where  it  is  supposed  to  have 
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resulted  from  "casualty,"  as  well  as  where  | 
it  is  supposed  to  have  resulted  from  "vio- 
lence," or  "any  undue  means."  Webster's 
New  International  Dictionary  defines  "cas- 
ualty" to  mean  "chance,  accident,  contin- 
gency; also  that  which  comes  without  de- 
sign or  without  being  foreseen;  an  acci- 
dent." "Mishap,"  "misfortune,"  "disaster," 
are  given  as  synonyms.  The  Standard  Dic- 
tionary delines  "casualty"  to  mean  "a  fatal 
or  serious  accident;  disaster;  accidental 
death  or  disablement;  that  which  occurs 
by  chance."  We  must  assume  the  word 
"casualty"  was  understand ingly  used  by 
the  legislature,  and  was  intended  to  be 
given  its  usual  and  ordinary  meaning.  If 
it  had  only  been  intended  to  authorize'  an 
inquest,  where  it  was  supposed  the  death 
resulted  from  the  commission  of  a  crime,  it 
would  have  been  unnecessary  to  add  cas- 
ualty to  death  by  violence,  or  any  undue 
means,  as  those  words  were  broad  enough 
to  cover  any  case  where  death  was  sup- 
posed to  have  resulted  from  the  commission 
of  a  crime.  Klein's  death  was  found  by 
the  coroner's  jury  to  have  resulted  from  a 
casualty;  viz.,  "a  fall  down  a  flight  of 
stairs  at  Morris  k  Company's  plant  at  the 
Union  Stockyards,  as  he  was  leaving  his 
work  on  April  12,  1015,  at  about  5:30 
a.  m."  The  statute  made  it  the  duty  of 
the  coroner  to  hold  an  inquest,  when  in- 
formed that  it  was  supposed  Klein  had 
come  to  his  death  by  a  casualty. 

In  United  States  L.  Ins.  Co.  v.  Vocke 
(United  L.  Ins.  Co.  v.  Kielgast),  129  111. 
557,  6  L.R.A.  65,  22  N.  E.  467,  the  suit  was 
to  recover  on  a  life  insurance  policy.  There 
was  a  provision  in  the  policy  that,  if  the 
insured  should  die  by  an  act  of  self- 
destruction,  the  policy  should  be  void.  An 
inquest  had  been  held  to  determine  in  what 
manner  the  deceased  came  to  his  death. 
The  coroner's  jury  found  the  deceased  com- 
mitted suicide  by  shooting  himself,  while 
temporarily  insane.  The  verdict  was  of- 
fered in  evidence,  on  the  trial,  by  the  in- 
surance company,  but  was  denied.  On 
appeal  this  court  held  it  was  admissible, 
and  said:  "We  are  satisfied,  both  upon 
principle  and  authority,  that  the  coroner's 
inquisition  was  admissible  in  evidence.  The 
inquisition  was  made  by  a  public  officer 
acting  under  the  sanction  of  an  official 
oath,  in  the  discharge  of  a  public  duty  en- 
joined upon  him  by  the  law,  and  when  it 
is  returned  into  court,  and  is  filed,  we  see 
no  reason  why  it  should  not  be  competent 
evidence,  tending  to  prove  any  matter  prop- 
erly before  the  coroner,  which  appears  upon 
the  face  of  the  inquisition.  We  do  not  hold 
that  such  evidence  is  conclusive,  but  only 


that  it  is  competent  evidence  to  be  con- 
sidered." 

This  was  quoted  with  approval  in  Devise 
v.  Brunswick-Balke-Collender  Co.  270  111. 
504,  110  N.  E.  780,  Ann.  Cas.  1917B,  887. 
That  case  has  been  repeatedly  approved  in 
subsequent  decisions. 

The  verdict  of  the  coroner's  jury  was  held 
admissible  as  evidence  in  Armour  k  Co.  v. 
Industrial  Bd.  273  III.  590,  113  N.  E.  138. 
In  that  case  Walter  A.  Fitzgerald  was  em- 
ployed by  Armour  k  Company  as  a  team- 
ster, and  about  7  o'clock  in  the  morning  of 
March  13,  1914,  and  while  in  apparent 
good  health,  he  started  with  his  team  from 
the  plant  of  Armour  k  Company  with  a 
load  for  delivery  down  town,  and  with 
directions  to  bring  back  a  load  from  the 
Wabash  freight  house.  He  returned  to  the 
plant  of  Armour  k  Company  about  5 :  30  in 
the  evening,  and  complained  to  his  foreman 
that  he  was  suffering.  The  foreman  sent 
him  with  another  employee  to  the  office  of 
the  physician  of  Armour  k  Company,  who 
made  a  superficial  examination,  and  found 
Fitzgerald  suffered  from  pain  upon  pres- 
sure being  applied  to  the  lumbar  region. 
From  the  physician's  office  he  was  taken  to 
his  home.  During  the  night  he  was  sick  at 
his  stomach  and  subsequently  developed 
pneumonia,  from  which  he  died  March  20th. 
In  the  opinion  the  court  refers  to  the  fact 
that  there  is  no  evidence  tending  to  show 
in  what  manner  deceased  came  to  his  death, 
except  the  verdict  of  the  coroner's  jury. 
It  is  said  it  was  not  necessary  to  discuss 
the  question  whether  the  evidence  showed 
the  deceased  received  any  injury,  arising 
out  of  his  employment,  which  resulted  in 
his  death,  because  the  verdict  of  a  coroner's 
jury,  rendered  upon  an  inquest  upon  the 
body  of  the  deceased,  was  introduced  in  evi- 
dence, which  found  that  the  deceased  came 
to  his  death  from  traumatic  pneumonia, 
and  further  stated:  "We,  the  jury,  are  of 
the  opinion  that  said  traumatic  pneumonia 
resulted  from  an  injury  received  when  he 
fell  from  an  Armour  k  Company  wagon  at 
the  Wabash  freight  depot,  located  on  Clark 
street  between  Polk  and  Taylor  streets,  on 
March  13,  1914,  at  about  2  o'clock  p.  m." 

The  court  held  the  verdict  was  competent 
evidence  as  to  the  cause  of  death  and  af- 
firmed an  award  against  Armour  &  Com- 
pany. 

It  is  difficult  to  distinguish  the  Armour 
k  Company  Case  from  this  case.  Here  the 
inquest  was  for  the  purpose  of  determining 
the  cause  of  the  death  of  Klein,  that  is,  in 
what  manner  he  came  to  his  death,  and  not 
for  the  purpose  of  fixing  any  liability  upon 
anyone.  The  verdict  does  not  purport  to 
find  nor  state  that  the  negligence  of  Morris 
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k  Company,  or  anyone  else,  caused  the  fall 
down  the  stairway  by  Klein,  from  which 
death  resulted.  The  inquisition  found  only 
the  facts  which  the  law  made  it  the  duty 
of  the  coroner's  jury  to  find,  if  the  death 
resulted  from  a  casualty.  That  the  effect 
of  the  finding  showed  a  prima  facie  case, 
entitling  Mrs.  Klein  to  an  award  under  the 
Workmen's  Compensation  Act,  could  not 
render  the  verdict  incompetent  for  that  rea- 
son. Armour  &  Co.  v.  Industrial  Bd.  supra. 
The  verdict  of  a  coroner's  jury  as  to  the 
cause  of  death  was  held  competent  evidence 
as  tending  to  prove  that  fact,  in  Victor 
Chemical  Works  v.  Industrial  Bd.  274  I1L 
11,  113  N.  £.  173,  Ann.  Cas.  1918B,  627, 
and  Ohio  Bldg.  Safety  Vault  Co.  v.  Indus- 
trial Bd.  277  111.  96,  115  N.  E.  140,  14 
N.  C.  C.  A.  224. 

Novitsky  v.  Knickerbocker  Ice  Co.  276  III. 
102,  114  N.  E.  545,  was  a  suit  at  law 
against  the  defendant,  for  damages  for 
negligently  running  over  and  causing  the 
death  of  a  child  seven  years  old.  A  cer- 
tified copy  of  the  coroner's  verdict  was  ad- 
mitted in  evidence  on  the  trial.  The  ver- 
dict found  the  child's  death  was  caused  by 
being  run  over  by  one  of  defendant's  ice 
wagons,  and  further  found  the  accident 
would  not  have  occurred  but  for  the  negli- 
gence of  a  railroad  company  mentioned, 
blocking  the  street  with  cars,  and  censured 
the  railroad  company.  The  court  held  it 
was  not  within  the  province  of  the  jury  to 
fix  a  liability  on  anyone  for  the  death  "ex* 
cept  in  so  far  as  the  finding  required  by 
the  statute  to  be  made  may  have  such  ef- 
fect," and  that  the  latter  part  of  the  ver- 
dict was  mere  surplusage  and  was  incom- 
petent, and  the  verdict  should  not  have 
been  admitted  as  a  whole. 

In  Albaugh-Dover  Co.  v.  Industrial  Bd. 
278  111.  179,  115  N.  E.  834,  the  verdict  of  a 
coroner's  jury,  that  the  death  on  January 
11,  1916,  from  tuberculosis,  resulted  from 
an  injury  sustained  January  5,  1915,  was 
held  incompetent  because,  the  court  said, 
"Hausknecht  died,  under  the  care  of  a 
physician,  of  tuberculosis  of  long  standing, 
and  there  was  no  supposition  that  he  came 
to  his  death  by  violence,  casualty,  or  any 
undue  means,  so  that  the  coroner  was  not 
authorized  to  hold  any  inquest  over  his 
bodv." 

It  is  only  in  cases  where  the  inquest  is 
authorised  to  be  held  that  the  verdict  of 
a  coroner's  jury  is  competent,  and  where 
the  inquest  is  authorized  and  the  verdict 
finds  only  the  facts  which  the  law  author- 
izes and  requires  being  found,  it  is,  under 
the  repeated  decisions  of  this  court,  com- 
petent evidence.  The  verdict  in  this  case 
complied  with  those  requirements  as  to  the 


cause  of  death,  and  there  was  no  contrary 
proof  offered. 

The  judgment  of  the  circuit  court  is 
affirmed. 

Cartwrlght,  Dunn,  and  Cooke,  J  J.,  dis- 
senting: 

The  duties  and  powers  of  a  coroner  are 
defined  by  statute,  and  he  has  no  other 
duty  or  authority.  When  he  is  informed 
that  the  dead  body  of  any  person  is  found 
or  lying  within  his  county,  supposed  to 
have  come  to  his  or  her  death  by  violence, 
casualty,  or  undue  means,  he  is  required 
to  summon  a  jury  and,  upon  view  of  the 
body,  to  inquire  into  the  cause  and  manner 
of  the  death.  He  has  no  judicial  power, 
which,  by  the  Constitution,  is  vested  in  the 
courts  thereby  created.  Missouri  River 
Teleg.  Co.  v.  First  Nat.  Bank,  74  111.  217; 
People  ex  rel.  Sadler  v.  OlBon,  245  111.  288, 
92  N.  E.  157.  The  jury  are  required,  by 
their  oath,  to  diligently  inquire  into  and 
true  presentment  make  how  and  in  what 
manner,  and  by  whom  or  what,  the  body 
came  to  its  death,  and  to  deliver  to  the 
coroner  a  true  inquest  thereof.  The  in- 
quiry being  analogous  to  proceedings  in 
rem  in  behalf  of  the  public  to  ascertain 
matters  of  public  interest  and  concern,  the 
verdict  is  prima  f aeie  evidence  of  the  facts 
concerning  which  the  jury  are  authorized 
to  inquire.  United  States  L.  Ins.  Co.  v. 
Vocke  (United  States  L.  Ins.  Co.  v.  Kiel- 
gast),  129  111.  557,  6  L.R.A.  65,  22  N.  E. 
467;  Pyle  v,  Pyle,  158  111.  289,  41  N.  E.  999  j 
Armour  &  Co.  v.  Industrial  Bd.  273  111. 
590,  113  N.  E.  138;  Grand  Lodge,  I.  O. 
M.  A.  v.  Wieting,  168  111.  408,  61  Am.  St. 
Bep.  123,  48  N.  E.  59. 

The  inquiry  which  the  coroner's  jury  are 
authorized  by  statute  to  make  is  how  and 
in  what  manner,  and  by  whom  or  what,  the 
dead  body  came  to  its  death.  It  is  not 
within  the  province  of  a  coroner's  jury  to 
Ax.  civil  liability  upon  any  person,  growing 
out  of  an  accident  resulting  in  death,  ex- 
cept in  so  far  as  a  legitimate  finding  of 
physical  facts  within  the  power  and  juris- 
diction of  the  coroner  may  have  that  effect. 
Pittsburg,  C.  &  St.  L.  R.  Co.  v.  McGrath, 
115  111.  172,  3  N.  E.  439;  Albaugh-Dover 
Co.  v.  Industrial  Bd.  278  111.  179,  115  N.  E. 
834;  Novitsky  v.  Knickerbocker  Ice  Co.  276 
111.  103,  114  N.  E.  545.  The  jury  in  this 
case  found,  from  the  evidence,  that  Michael 
Klein  died  at  the  Norwegian  Deaconess 
Hospital  from  the  effects  of  injuries  re- 
ceived, which  was  the  only  finding  of  fact 
contained  in  the  verdict,  but  the  jury  added 
an  "opinion"  that  the  injuries  resulted 
from  a  fall  down  a  flight  of  stairs  at  Mor- 
ris &  Company's  plant,  at  the  Union  Stock- 
yards, as  he  was  leaving  his  work  on  April 
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12,  1015,  at  about  5:30  a.  h.  There  was 
no  finding  of  the  fall  as  a  fact,  but,  if  it 
could  be  so  regarded,  the  further  opinion 
that  the  fall  occurred  as  Klein  was  leaving 
his  work  would  be  a  finding  fixing  a  civil 
liability  upon  Morris  &  Company,  under 
the  Workmen's  Compensation  Act.  That 
opinion,  or  finding,  was  not  admissible  in 
evidence  to  fix  such  liability.  To  hold  that 
the  verdict  of  a  coroner's  jury  is  admissible 
in  evidence  to  fix  a  civil  liability,  either  at 
common  law  or  under  a  statute,  upon  one 
who  is  not  a  party  to  the  proceeding  before 
the  coroner,  is  not  present,  has  no  choice  in 
the  selection  o£  the  jury,  no  right  to  cross- 
examine  witnesses,  or  contradict  the  evi- 
dence tending  to  prove  the  liability,  is  to 
condemn  him  unheard,  and  to  violate  the 
most  elementary  rules  for  the  administra- 


tion of  justice  between  individuals.  The 
Workmen's  Compensation  Act  has  been  sus- 
tained on  the  ground  that  it  is  elective,  and 
employer  and  employee,  by  electing  to  come 
under  it,  agree  that  their  rights  may  be 
settled  by  arbitration.  Deibeikis  v.  Link- 
Belt  Co.  261  111.  454,  104  N.  E.  211,  Ann. 
Cas.  1915A,  241,  5  N.  G.  0.  A.  401.  But 
the  elective  feature  of  the  act  covers  noth- 
ing but  the  provisions  of  the  act  itself, 
and  neither  employer  nor  employee,  by 
electing  to  come  under  the  act,  agree  that 
the  rights  or  liabilities  created  by  it  shall 
be  determined  or  in  any  manner  affected  by 
the  finding  or  opinion  of  a  coroner's  jury, 
or  any  other  body  having  no  judicial  power 
to  inquire  into  or  decide  upon  their  rights 
or  liabilities,  and  no  jurisdiction  over  the 
party  charged  with  liability. 


Annotation — Admissibility  of  finding  of  coroner  to  show  cause  of 

death. 


The  earlier  cases  on  this  question  are 
discussed  in  the  notes  to  iEtna  L.  Ins. 
Co.  v.  Milward,  68  L.R.A.  285,  and  Krogh 
v.  Modern  Brotherhood,  45  L.R.A.(N.S.) 
404. 

In  action  on  a  claim  for  life  insur- 
ance. 

As  shown  in  the  earlier  notes,  there  is 
a  conflict  upon  the  admissibility  of  the 
finding  of  the  coroner,  or  the  verdict  of 
a  coroner's  jury,  as  to  the  cause  of 
death,  in  actions  upon  life  insurance 
policies.  Such  evidence  has  been  held 
inadmissible. 

ThuSj  in  American  Nat.  Ins.  Co.  v. 
White  (1916)  126  Ark.  483,  191  S.  W. 
25,  where  a  life  insurance  company  was 
defending  an  action  on  a  policy  on  the 
life  of  the  decedent,  under  a  clause  in 
the  policy  that,  should  the  insured  die 
as  a  result  of  a  violation  of  the  law 
during  the  first  year  of  the  continuance 
of  the  policy,  the  liability  of  the  com- 
pany should  be  limited  to  the  amount  of 
the  premium  actually  paid  thereon,  the 
verdict  of  a  coroner's  jury,  rendered  on 
an  ex  parte  investigation  of  a  supposed 
crime  resulting  in  the  death  of  the  in- 
sured, for  the  purpose  of  aiding  in  the 
administration  of  the  criminal  laws  of 
the  state,  was  held  not  competent  as 
original  evidence  of  the  cause  of  the 
flecedent's  death.  The  court  states  that, 
"while  the  coroner's  inquest  is  made  on 
behalf  of  the  state,  and  a  record  of  it  is 
required  to  be  made  and  kept,  it  cannot, 
on  any  well-grounded  principle  of  Amer- 
ican common  law,  become  evidence  in 
another  suit,  as  to  the  cause  of  the  death 
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investigated.  There  is  no  good  reason 
why  a  stranger  to  the  proceedings  should 
be  in  any  wise  bound  by  the  verdict,  or 
that  it  should  be  evidence  against  him 
of  the  cause  of  the  death.  ...  He 
would  be  deprived  of  his  property  with- 
out due  process  of  law;  for  the  first  ver- 
dict might  be  sufficient  to  maintain  the 
action  or  sustain  the  defense,  as  the  case 
might  be;  if  it  was  the  only  evidence 
offered  or  obtainable,  and  thus  the  ver- 
dict of  the  trial  jury  would  be  merely 
a  formal  ratification  of  the  coroner's 
verdict. ' ' 

An  ex  parte  statement,  by  an  acting 
coroner,  that  death  was  caused  by  sui- 
cide made  when  called  to  view  the  body 
when  the  same  was  found,  and  that  in 
his  judgment  no  inquest  was  necessary, 
which  statement  was  sent  to  the  benefi- 
ciary in  an  insurance  policy  held  by  the 
decedent,  as  required  by  the  policy,  in 
furnishing  proof  of  death  to  the  com- 
pany, is  held  not  sufficient  to  cast  upon 
the  beneficiary  the  burden  of  proving 
that  the  insured  did  not  commit  suicide, 
in  Modern  Brotherhood  v.  White  (1917) 
—  Okla.  — ,  L.R.A.1918B,  520,  168  Pac 
794. 

In    actions    for    negligently    canting 
death. 

There  is  also  some  dispute  as  to  the 
admissibility  of  such  evidence  in  actions 
for  negligently  causing  death.  As  shown 
in  the  note  in  68  L.R.A.  294,  the  earlier 
cases  denied  the  admissibility.  While, 
at  the  date  of  the  note  in  45  L.R.A. 
(N.S.)  407,  there  were  decisions  holding 
such  evidence  admissible,  the  eases  pass- 
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ing  upon  the  question  since  the  date  of 
the  last  of  the  above  notes  have  not 
agreed  as  to  its  admissibility.  Such  evi- 
dence has  been  held  inadmissible.  Thus, 
in  District  of  Columbia  v.  Washington 
(1915)  44  App.  D.  0.  120,  L.R.A.1916C, 
379,  a  coroner  |s  death  certificate  is  held 
not  to  be  evidence  in  an  action  for 
wrongful  death,  and  it  is  further  held 
that  it  cannot  be  made  evidence  indi- 
rectly, by  calling  the  coroner  as  a  wit- 
ness and  having  him  testify  to  the  rea^- 
son  assigned  by  him  as  to  the  cause  of 
the  death,  in  his  certificate. 

There  is  some  confusion  on  this  ques- 
tion in  the  Illinois  decisions,  as  may  be 
seen  by  a  comparison  of  the  decision  in 
Morris  &  Co.  v.  Industrial  Bd.  ante, 
919,  with  that  in  Peoria  Cordage  Co.  v. 
Industrial  Bd.  ante,  822.  It  is  difficult, 
if  not  impossible,  to  harmonize  the  de- 
cisions in  that  state.  This  is  done,  so 
far  as  it  seems  possible,  in  the  opinion 
in  Peoria  Cordage  Co.  v.  Industrial  Bd. 
See  Illinois  cases  reviewed  in  the  earlier 
notes. 

The  real  question,  in  some  cases,  has 
been  not  over  the  admissibility  of  that 
part  of  the  verdict  which  deals  with  the 
cause  of  death,  but  over  a  part  which 
deals  with  fault  on  the  part  of  one  ad- 
mittedly the  cause  of  the  death.  The 
death  being  a  proper  one  for  the  coroner 
to  investigate,  and  it  being  within  his 
province  to  fix  the  blame  of  one  admit- 
tedly responsible  therefor,  a  finding  that 
such  person  is  blameless  is  admissible  in 
evidence,  in  an  action  against  such  per- 
son for  wrongful  death.  Thus,  in  Devine 
v.  Brunswick-Balke-Collender  Co.  (1915) 
270  HL  504,  110  N.  E.  780,  Ann.  Cas. 
1917B,  887,  the  finding  of  a  coroner's 
jury  as  to  the  cause  of  death  of  a  boy 
killed  by  being  run  over  by  an  automo- 
bile, in  which  finding  there  was  a  state- 
ment that,  "from  the  testimony  pre- 
sented, we,  the  jury,  believe  the  afore- 
said [driver  of  the  car]  was  blameless 
for  this  unfortunate  occurrence,  and  we 
therefore  recommend  his  discharge  from 
further  custody,"  was  held  admissible 
in  evidence,  in  an  action  for  wrongful 
death*  With  reference  to  the  statement 
above  quoted,  the  court  states  that  "the 
question  as  to  whether  or  not  Foy  [the 
driver]  was  blameless  of  the  accident 
was  an  essential  matter,  before  the  cor- 
oner's jury  for  their  investigation,  and 
a  proper  matter  to  be  included  in  their 
verdict  and,  as  such,  to  go  to  the  jury. 
For  the  reasons  given,  we  think  the 
court  did  not  err  in  admitting  the  cor- 
oner's verdict  in  evidence." 
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In  Foster  v.  Shepherd  (1913)  258  UL 
164,  45  L.R.A.(N.S.)  167,  101  N.  E.  411, 
Ann.  Cas.  1914B,  572,  a  statement  in  the 
coroner's  verdict,  to  the  effect  that  the 
defendant  in  an  action  for  wrongful 
death  was  justified  in  his  act  in  killing 
another,  was  held  properly  admissible  in 
evidence,  where  the  coroner,  by  statute, 
was  required  to  make  up  a  verdict  show- 
ing how  decedent  came  to  his  death,  and 
to  cause  the  arrest  of  anyone  implicated 
as  his  unlawful  slayer. 

But  that  part  of  the  finding  of  a  cor- 
oner's jury,  in  an  inquest  over  the  death 
of  a  child  run  over  by  a  wagon,  censur- 
ing a  railroad  company  for  blockading 
the  street  on  which  the  accident  occurred, 
has  been  held  not  competent,  in  an  ac- 
tion for  wrongful  death  against  the 
owner  of  the  wagon.  Novitsky  v.  Knick- 
erbocker Ice  Co.  (1916)  276  HI.  102,  114 
N.  E.  545,  holding  contrary  to  the  deci- 
sion of  the  appellate  court  (1913)  180 
HI.  App.  188.  The  supreme  court  stated 
that  it  is  not  within  the  province  of  the 
coroner's  jury  to  fix  the  civil  liability  of 
anyone,  growing  out  of  an  accident  re- 
sulting in  the  death  of  an  injured  person, 
except  in  so  far  as  the  finding  required 
by  the  statutes  to  be  made  may  have 
such  effect. 

In  some  cases,  the  finding  is  simply  of 
facts  connected  with  the  accident,  and 
does  not  attempt  to  charge  negligence. 
In  Devine  v.  Rothchild  (1913)  178  UL 
App.  13,  an  action  against  the  owner  of 
an  automobile  for  wrongful  death,  al- 
leged to  have  resulted  from  complica- 
tions following  an  accident  in  which 
decedent  was  crushed  between  the  auto- 
mobile and  a  wagon,  a  verdict  rendered 
in  a  coroner's  inquest  held  upon  the 
death,  which  occurred  about  five  months 
after  the  accident,  to  the  effect  that  de- 
cedent came  to  his  death  from  external 
violence,  due  to  being  caught  and  crushed 
between  the  front  of  the  automobile 
owned  and  driven  by  the  defendant,  and 
a  wagon  by  which  the  decedent  was 
standing,  was  held  admissible  as  evi- 
dence. 

In  an  action  against  a  railroad  com- 
pany for  wrongful  death,  a  coroner's 
verdict,  finding  that  the  deceased  came 
to  his  death  by  being  run  over  by  an 
engine  of  the  railroad  company  while  it 
was  "in  the  act  of  making  a  running 
switch  on  the  .  .  .  crossing  in  the  city  of 
.  .  .,"  was  held  admissible.  Newell  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  (1913) 
179  HI.  App.  497,  reversed  without  pass- 
ing upon  the  point,  in  261  HI.  505,  104 
N.  E.  223.    The  court  states  that  this 
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verdict  does  not  attempt  to  charge  the 
railroad  company  with  negligence  in 
causing  the  death  of  the  decedent,  but 
simply  states  the  occurrence,  without 
seeking  to  fix  the  legal  responsibility  for 
the  injuries  inflicted. 

In  an  aetion  for  wrongful  death  of  a 
shot  firer  in  a  mine,  under  the  act  con- 
cerning mines  and  miners,  the  verdict  of 
the  coroner's  jury,  finding  that  the  de- 
cedent came  to  his  death  at  the  mine  of 
the  defendant,  by  asphyxiation  from  gas 
generated  from  an  explosion  of  accumu- 
lated coal  dust  near  a  room  in  the  mine, 
caused  by  a  blast,  or  blasts,  discharged 
in  the  process  of  mining  coal,  is  held 
competent,  in  Jones  v.  Crescent  Coal  Co. 
(1915)  196  IU.  App.  218.  The  court 
states  that  the  statute  relating  to  coro- 
ners makes  it  the  duty  of  the  coroner's 
jury  to  inquire  how,  in  what  manner, 
and  by  whom  or  what  the  said  body 
came  to  its  death,  and  of  all  other  facts 
concerning  the  same,  together  with  all 
material  circumstances  in  any  way  re- 
lated to  or  connected  with  the  said  death, 
and  that,  under  the  authorities,  a  verdict 
of  a  coroner's  jury  is  admissible  in  evi- 
dence, which  is  confined  to  finding  those 
facts  concerning  which  the  jury  is  di- 
rected to  make  inquiry.  Speaking  of 
the  verdict  in  the  case  at  bar,  the  court 
states  that  that  verdict  is  confined  to 
such  an  inquiry.  That  it  did  not  find 
that  the  coal  company  wilfully,  or  neg- 
ligently, or  otherwise  failed  to  spray,  or 
sprinkle,  or  clean  any  passageways  or 
entries  in  the  mine. 

The  question  has  arisen,  in  a  number 
of  cases  in  Illinois,  in  proceedings  under 
the  Workmen's  Compensation  Act  to  ob- 
tain compensation  for  death.  The  Illi- 
nois courts  hold  that  the  burden  rests 
upon  the  claimant  to  show  that  the  death 
was  caused  by  an  accidental  injury, 
arising  out  of  and  in  the  course  of  the 
decedent's  employment.  The  verdict  of 
the  coroner's  jury  has  been  held  admis- 
sible to  prove  this  fact.  Thus,  the  judg- 
ment of  the  lower  court,  awarding  com- 
pensation, has  been  affirmed  under  this 
theory,  where  the  verdict  of  a  coroner's 
jury,  rendered  upon  an  inquest  upon  the 
body  of  the  decedent,  was  introduced  in 
evidence,  and  recited  that  the  death  re- 
sulted from  an  injury  received  when  he 
fell  from  a  wagon  of  his  employer.  This, 
so  far  as  appears,  was  the  only  evidence 
of  the  cause  of  his  death.  Armour  & 
Co.  v.  Industrial  Bd.  (1916)  273  IU.  590, 
113  N.  E.  138.  The  court  states  that, 
while  in  the  view  taken  by  the  courts  of 
many  states,  "the  finding  of  a  coroner 
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or  his  jury  is  xtot  admissible  in  evidence 
on  the  trial  of  an  issue  as  to  the  cause 
of  death,  it  has  been  often  held  other- 
wise by  this  court,  and  the  rule  must  be 
regarded  as  settled,  under  our  statute, 
that  the  inquest  of  the  coroner  and  the 
verdict  of  the  jury  are  competent  evi- 
dence in  an  inquiry  as  to  the  cause  of 
death."  See  comment  on  this  case  in 
the  Peoria  Cordage  Co.  Case  (HI.)  ante, 
822. 

Upon  a  hearing  under  the  Workmen's 
Compensation  Law  for  compensation  for 
death  of  a  fireman  and  night  watch- 
man, a  finding  of  the  coroner's  jury 
that  the  deceased  came  to  his  death  from 
inter  cranial  hemorrhage,  from  "a  frac- 
ture of  the  skull  by  external  violence, 
the  result  of  being  assaulted  and  struck 
on  the  head  by  an  iron  pipe  held  in  the 
hand  of  some  person,  whose  name  to  the 
jury  is  unknown,  in  the  Ohio  building," 
etc.,  was  held  to  be  competent,  and  alone 
sufficient  to  make  prima  facie  proof  of 
the  fact  of  assault,  in  Ohio  Bldg.  Safety 
Vault  Co.  v.  Industrial  Bd.  (1917)  277 
I1L  96, 115  N.  E.  149, 14  N.  C.  C.  A,  224. 

See  Morris  &  Co.  v.  Industrial  Bd. 
ante,  919;   Jones  v.  Crescent  Coal    Co. 

(1915)  196  HL  App.  218,  supra. 

In  one  case,  it  is  held  generally,  with- 
out any  reference  to  the  facts  of  the 
case,  that  the  verdict  of  the  coroner's 
jury  is  competent  evidence,  in  proceed- 
ings under  the  Workmen 's  Compensation 
Act  to  obtain  compensation  for  death. 
Victor  Chemical  Works  v.  Industrial  Bd. 

(1916)  274  Dl.  11,  113  N.  E.  173,  Ann. 
Cas.  1918B,  627. 

Other  cases  in  Illinois  have  not  stated 
the  rule  of  admissibility  of  such  evidence 
so  broadly,  but  have  placed  limitations 
thereon  which  have  excluded  the  evi- 
dence in  certain  cases.  Albaugh-Dover 
Co.  v.  Industrial  Bd.  (1917)  278  DL  179, 
115  N.  E.  834;  Peoria  Cordage  Co.  v. 
Industrial  Bd.  (HI.)  ante,  822. 

In  Casey  v.  Chicago  (1914)  189  HL 
App.  188,  that  part  of  a  coroner's  ver- 
dict to  the  effect  that  the  condition  of  a 
street  caused  an  accident,  resulting  in 
the  death  of  a  child,  was  held  not  com- 
petent evidence  for  the  jury,  in  an  action 
against  the  city  for  the  wrongful  death 
of  such  child. 

In  Albaugh-Dover  Co.  v.  Industrial  Bd. 

(1917)  278  HI.  179, 115  N.  E.  834,  a  pro- 
ceeding under  the  Workmen's  Compen- 
sation Act  to  obtain  compensation  for 
the  death  of  one  who  had  not  died  sud- 
denly, but  who  had  been  under  the  treat- 
ment of  a  physician  for  nearly  six 
months  before  his  death,  a  verdict  of 
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the  coroner's  jury,  finding  that  he  came 
to  his  death  on  January  11,  1916,  by 
tuberculosis  that  was  due  to  an  injury 
sustained  on  January  5,  1915,  while  the 
deceased  was  helping  to  move  a  truck  on 
the  third  floor  of  his  employer's  plant, 
while  he  was  in  the  employ  of  said  com- 
pany, was  held  inadmissible.  This  deci- 
sion is  based  largely  upon  the  theory 
that  the  coroner  had  no  authority  to 
investigate  the  death.  The  court  states 
that  the  decedent  died  of  tuberculosis 
of  long  standing,  while  under  the  care  of 
a  physician,  and  there  was  no  supposi- 
tion that  he  came  to  his  death  by  vio- 
lence, casualty,  or  any  undue  means,  so 


that  the  coroner  was  not  authorized  to 
hold  any  inquest  over  his  body;  but  the 
court  adds  that,  in  any  case,  "it  is  not 
within  the  province  of  a  coroner's  jury 
to  fix  civil  liability  of  anyone  growing 
out  of  the  death  of  an  injured  person, 
except  so  far  as  the  finding  required  by 
the  statute  to  be  made  may  have  such 
effect." 

The  fact  that  the  coroner  was  not 
authorized  to  hold  an  inquest  has  been 
emphasized  in  some  cases,  and,  where 
this  is  true,  it  has  been  held  that  the 
verdict  is  incompetent  as  evidence.  Ibid. 

See  Peoria  Cordage  Co.  v.  Industrial 
Bd.  (HI.)  ante,  822.  W.  A.  E. 


KENTUCKY  COURT  OF  APPEAIiS. 

ELLA  SMITH,  Appt., 
v. 

COMMONWEALTH  OF  KENTUCKY. 

(180  Ky.  240,  202  S.  W.  635.) 

Perjury  —  evidence   to    convict;  —  cor- 
roboration. 

The  evidence  to  corroborate  that  of  a 
single  witness  that  one  accused  of  perjury 
for  denying  that  he  was  at  a  certain  place 
on  a  particular  night  was  in  fact  there,  bo 
as  to  convict  him  of  that  offense,  is  not  fur- 
nished by  his  own  testimony,  contradicting 
former  statements  under  oath,  that  he  had 
never  been  at  the  place  indicated  in  com- 
pany with  such  witness,  and  was  not  in  his 
company  at  the  time  indicated. 
For  other  cases,  see  Evidence,  XII.  I,  in  Dig. 

1-52  N.  S. 

(April  23,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Warren  County 
convicting  her  of  perjury.     Reversed. 
The  facts  are  stated  m  the  opinion. 
Mr.  B.  F.  Wallace,  for  appellant. 
Messrs.    Charles   H.   Morris,   Attorney 
General,  and  Overton  S.  Hogan,  Assistant 
Attorney  General,  for  the  Commonwealth. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  Ella  Smith,  was  indicted 
by  the  grand  jury  of  Warren  county  for 
the  offense  of  false  swearing,  committed,  as 
alleged  in  the  indictment,  at  a  time  when, 
after  first  being  duly  sworn,  she  was  teeti- 

Note.  —  For  contradictory  statements 
made  by  one  accused  of  perjury  as  sufficient 
corroboration  of  single  witness,  see  annota- 
tion following  this  case,  post,  928,  and  ref- 
erences therein  to  annotations  on  related 
questions. 
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fying  in  a  court  of  inquiry  being  held  by 
the  police  judge  of  the  city  of  Bowling 
Green,  and  said  "that  she  did  not  go  to  the 
boat  landing  or  near  the  boat  landing  on 
Thursday  night  of  the  murder  of  Maggie 
Roemer,  and  did  not,  on  said  night  or  any 
other  ocasion,  go  to  or  near  said  place  with 
Clarance  Runner,  when  in  fact,  and  in 
truth,  she  was  at  and  near  said  boat  land- 
ing on  said  night  with  said  Runner,  and 
had  been  at  divers  times,  as  she  well  knew 
when  said  statement  was  made." 

It  appears  from  the  evidence  of  Judge 
Hines,  judge  of  the  police  court,  and  other 
witnesses  who  were  present  when  Ella 
Smith  was  giving  evidence  before  the  court 
of  inquiry  held  by  Judge  Hines,  that  she 
was  asked  if,  on  Thursday  night,  June 
21st,  she  went  with  Clarance  Runner  to 
the  Paschal  grocery  store  near  the  boat 
landing,  and  that  she  answered,  "she  did 
not,"  and  had  never  walked  down  that  way 
with  him  in  her  life,  further  than  a  little 
grocery  at  the  ax  factory,  some  distance, 
from  the  Paschal  store  and  the  boat  land- 
ing. It  further  appears  that,  a  few  days, 
after  this,  she  went  before  Judge  Hines  and 
endeavored  to  correct  so  much  of  her  state- 
ment as  said  that  she  had  never,  at  any 
time,  been  to  the  Paschal  store  with  Run- 
ner, but  Judge  Hines  refused  to  pay  any 
attention  to  this  attempted  explanation, 
and  soon  thereafter  she  was  arrested  for 
the  alleged  false  swearing  that  is  the  sub- 
ject of  the  indictment. 

Clarance  Runner,  on  the  trial  of  the  in- 
dictment, testified  that  on  Thursday  night, 
June  21st,  he  and  Ella  Smith  walked  down 
to  Paschal's  store  near  the  boat  landing, 
about  9  o'clock,  and  remained  at  the  store 
some  ten  or  fifteen  minutes,  and  then 
walked  back  to  the  house  of  Ella  Smith, 
something  over  a  half  mile  from  Paschal's 
Btore.    He  further  said  that  he  did  not  re- 
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member  to  have  been  at  the  Paschal  store, 
or  boat  landing  with  Ella  Smith  on  any 
other  occasion. 

On  cross-examination  he  was  asked  and 
answered  these  questions: 

Q.  Were  you  at  Mrs.  Smith's  on  Friday 
right? 

A.  Yes,  sir. 

Q.  Was  it  Friday  night  or  Thursday 
night  that  you  went  to  the  boat  landing,  or 
down  to  Paschal's  store? 

A.  My  recollection  is,  it  was  Thursday 
night. 

Q.  Could  you  be  wrong  about  that? 

A.  I  reckon  anybody  could  be  wrong.  I 
reckon  I  could  be  mistaken  about  it;  but  I 
was  questioned  about  it  at  the  court  of  in- 
quiry, and  I  got  it  fixed  in  my  mind  that 
it  was  Thursday  night.  Of  course,  I  have 
nothing,  only  my  memory,  to  go  by. 

Q.  You  made  only  one  trip  to  Paschal's 
store  with  her,  and  your  judgment  is,  it 
was  Thursday  night? 

A.  Yes,  sir.    .    .    . 

Q.  And  you  say  you  went  to  the  boat 
landing  Thursday  night,  and  on  Friday 
you  went  to  the  store  at  the  ax  handle 
factory  ? 

A.  Yes,  sir. 

Q.  And  on  Thursday  night  was  the  only 
occasion  you  ever  went  with  her  to  the  boat 
landing? 

A.  Yes,  air. 

Ella  Smith,  testifying  in  her  own  behalf 
on  the  trial  of  the  case,  said  that  she  did 
not  go  to  Paschal's  store  with  Runner  on 
Thursday  night,  but  did  go  there  with  him 
on  Friday  night,  but  admitted  that  on 
Thursday  night  she  was  in  company  with 
Runner  at  her  house. 

The  jury,  after  hearing  the  evidence  and 
being  properly  instructed,  returned  a  ver- 
dict finding  that  Ella  Smith  was  guilty  of 
the  false  swearing  charged  in  the  indict- 
ment, and  fixed  her  punishment  at  confine- 
ment in  the  state  penitentiary  for  two 
years  and  Six  months. 

On  this  appeal  the  principal  ground  re- 
lied on  for  reversal  is  that  the  evidence 
was  not  sufficient  to  sustain  the  finding  of 
the  jury.  It  is  the  law,  and  is  so  admitted 
to  be,  that  a  conviction  for  false  swearing 
cannot  be  sustained,  unless  the  charge  is 
supported    by    the   testimony    of   two   wit- 


nesses, or  of  one  witness  and  strong  cor- 
roborating circumstances.  It  is  conceded 
that  the  alleged  false  statement  of  Ella 
Smith,  that  she  waa  not  at  Paschal's  store 
or  near  the  boat  landing  on  Thursday 
night,  is  only  established  by  the  evidence 
of  Clarance  Runner,  and  so  it  necessarily 
follows  that,  unless  there  are  strong  cor- 
roborating  circumstances  tending  to  sup- 
port the  evidence  of  Runner,  the  conviction 
must  be  set  aside.  Plainly,  there  is  a  flat 
contradiction  between  the  evidence  of 
Clarance  Runner  and  Ella  Smith,  as  to 
whether,  on  Thursday  night,  she  went  with 
him  to  Paschal's  store  near  the  "boat  land- 
ing. He  says  she  did,  and  she  Bays  she 
did  not.  But,  as  we  have  seen,  the  evi- 
dence of  Runner  alone  is  not  sufficient  to 
sustain  the  conviction,  and,  there  being  no 
other  witness1  who  testified  concerning  this 
matter,  it  is  indispensable  that  the  evi- 
dence of  Runner  should  be  corroborated  by 
circumstances,  and  we  fail  to  find  in  the 
record  any  circumstances  conducing  to  sup- 
port his  evidence. 

It  is  argued  by  counsel  for  the  common- 
wealth that  because  EUa  Smith,  at  the 
court  of  inquiry,  said  that  she  did  not  go 
at  any  time  to  Paschal's  store  with  Run- 
ner, while,  on  her  examination  on  the  trial 
of  this  case,  she  admitted  that  she  did  go 
to  Paschal's  store  with  him  on  Friday 
night,  and  because,  at  the  court  of  inquiry, 
she  stated  that  she  did  not  see  Runner  on 
Thursday  night,  but  testified  in  her  own 
behalf  that  he  was  at  her  house  that  night, 
her  contradictory  evidence  in  respect  to 
these  matters  furnishes  sufficient  corrobora- 
tion of  the  evidence  of  Runner,  to  sustain 
the  verdict.  We  do  not,  however,  find  in 
these  contradictory  statements  of  Ella 
Smith  any  corroboration  whatever  of  the 
evidence  of  Runner  that  she  was  with  him 
at  Paschal's  store  on  Thursday  night.  The 
case  for  the  commonwealth  must  stand  on 
the  evidence  of  Runner  that  Ella  Smith 
was  at  Paschal's  store  with  him  on  Thurs- 
day night,  and  on  the  falsity  of  her  state- 
ment in  respect  to  this  visit  on  this  occa- 
sion. She  cannot  be  convicted  on  other 
false  or  contradictory  statements  made  by 
her. 

The  evidence  in  this  record  not  being  suf- 
ficient to  sustain  a  conviction,  the  judgment 
is  reversed.  a 


Annotation — Contradictory   statements  made   by  one  accused   of 
perjury  as  sufficient  corroboration  of  single  witness. 


As  to  conviction  of  perjury  upon  proof 
that  accused  made  contradictory  state- 
ments, see  annotation  to  People  v.  Mc- 
Clintic,  L.R.A.1917C,  52. 
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The  rule  is  well  established,  without  a 
decision  to  the  contrary,  that  proof  that 
one  accused  of  perjury  made  statements 
"which  conflict  with  the  statement  upon 
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which  the  perjury  is  founded,  is  suffi- 
cient corroboration  of  a  single  witness, 
so  as  to  warrant  a  conviction.  And  this 
seems  to  be  true,  whether  the  contradic- 
tory statements  proved  were  under  oath 
or  not,  or  whether  they  were  spoken  or 
were  contained  in  a  writing. 

Thus,  this  rule  has  been  followed  in: 
Powell  v.  State  (1912)  5  Ala.  App.  150, 
59  So.  328;  Brooks  v.  State  (1909)  91 
Ark.  505,  121  S.  W.  740 ;  Davis  v.  State 
(1910)  7  Ga.  App.  680,  67  S.  E.  839; 
Hereford  v.  People  (1902)  197  El.  222, 
64  N.  E.  312;  State  v.  Swafford  (1896) 
98  Iowa,  362,  67  N.  W.  284;   Com.  v. 


Parker  (1848)  2  Cush.  (Mass.)  212; 
Hemphill  v.  State  (1894)  71  Miss.  877, 
16  So.  261;  State  v.  Blize  (1892)  111 
Mo.  464,  20  S.  W.  210;  Dodge  v.  State 
(1854)  24  N.  J.  L.  455;  State  v.  Molier 
(1827)  12  N.  0.  (1  Dev.  L.)  263;  Rex  v. 
Mayhew  (1834)  6  Car.  &  P.  (Bng.)  315. 
Smith  v.  Com.  ante,  927,  is  not  in 
conflict  with  this  general  rule.  Li  fact, 
it  may  be  assumed  from  the  opinion,  that 
the  rule  is  conceded,  and  that  the  deci- 
sion turned  on  the  absence  of  any  state- 
ment contradicting  the  statement  upon 
which  the  indictment  was  laid. 

J.  EL  B. 


MISSISSIPPI  supreme:  court. 
( Division  A. ) 

GENERAL  ACCIDENT,  FIRE,  &  LIFE 
ASSURANCE  CORPORATION,  Limited, 
Appt., 

v. 

CECIL  A.  HARRIS. 
(117  Miss.  834,  78  So.  778.) 

Insurance  —  accident  —  release  —  total 

disability. 

A  release  executed  by  the  holder  of  an 
accident  insurance  policy  upon  settlement 
with  the  insurer  for  disability  to  time  of 
settlement,  under  the  mistaken  belief  of 
himself  and  his  physician  that  he  had  re- 
covered from  the  injury,  will  not  be  set 
aside  and  recovery  permitted  for  disability 
continuing  beyond  that  time,  where,  under 
the  terms  of  the  policy,  compensation  was 
not  due  until  a  submission  of  Anal  proof  of 
total  disability. 
For  other  oases,  see  Release,  III.  in  Dig. 

1-52  N.  S. 

(June  10,  1918.) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Lawrence 
County  in  favor  of  complainant  in  a  suit 
to  set  aside  a  release  signed  by  him  upon 
settlement  with  defendant  for  an  injury 
sustained  in  an  accident.     Reversed. 

The   facts  are  stated  in   the  opinion. 

Mr.  Fred  M.  Bush,  for  appellant: 

The  release  signed  by  plaintiff  barred 
him  from  recovery. 

Alabama  &  V.  R.  Co.  v.  Turnbull,  71 
Miss.  1029,  16  So.  346  j  Wood  v.  Massachu- 
setts  Mut.   Acci.   Asso.    174  Maes.   217,   54 


Note.  —  The  effect  of  a  settlement  under 
an  accident  policy  under  a  mistake  as  to 
the  extent  of  the  injury  is  treated  in  the 
annotation  following  this  case,  post,  931, 
and  see  references  therein  to  annotations 
on  related  questions. 


N.  £.  541;  Nelson  v.  Minneapolis  Street  R. 
Co.  61  Minn.  167,  63  N.  W.  486. 

It  is  a  condition  precedent  to  recovery 
that  defendant  be  furnished  every  thirty 
days  with  a  written  report  as  to  plaintiff's 
condition. 

1  Cyc.  279,  XVI.  A. 

Messrs.  Jones  &  Lee,  for  appellee. 

Sykes,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee,  Cecil  A.  Harris,  sustained 
an  injury  to  his  left  thigh  on  December  24, 
1913.  This  injury  is  described  in  the  sur- 
geon's statement  of  it  aB  a  "dislocation  and 
fracture  of  left  thigh  (hip  joint) ."  At  the 
time  of  this  injury  he  had  an  accident 
policy  in  the  appellant  insurance  company, 
which  provided,  among  other  things,  that 
for  a  total  disability  resulting  from  an 
accident  of  this  character  the  company 
would  pay  the  insured  at  the  rate  of  $20 
a  month  for  a  period  not  exceeding  twenty- 
four  months.  Under  the  terms  and  pro- 
visions of  this  policy  this  premium  or 
amount  was  not  due  until  after  the  final 
proofs  of  disability  had  been  submitted 
to  the  company,  and  the  company  had  had 
a  reasonable  time  to  investigate  and  pay 
the  same.  Mr.  Harris,  during  his  disability, 
was  treated  by  a  physician  of  his  own 
selection,  who  was  in  no  way  connected 
with  the  appellant  insurance  company.  On 
April  2,  1914,  Mr.  Harris  submitted  his 
final  report  of  his  accident  under  the 
policy.  As  a  part  of  this  report  was  a 
statement  signed  by  his  physician  or  sur- 
geon describing  his  injuries  as  above  set 
out.  This  statement  of  the  surgeon  fur- 
ther says  that  he  (appellee)  was  able  to 
resume  part  of  his  work  on  March  25th, 
and  all  of  his  work  on  April  1st.  In  other 
words,  he  was  partially  recovered  on 
March  25th,  and  entirely  recovered  on 
April  1st,  the  day  the  statement  was 
signed.    This  surgeon's  certificate  is  signed, 
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"W.  H.  Williams,  M.  D.  Attending  Sur- 
geon," and  dated  April  1,  1914.  Mr.  Harris, 
in  his  individual  statement,  described  his 
injury  as  "dislocated  hip,"  and  that  that 
leg  is  three  fourths  of  an  inch  shorter 
than  the  other.  He  further  states  that  he 
has  done  nothing  but  light  work,  which  he 
commenced  to  do  on  March  25,  1914.  Upon 
this  final  proof  of  disability  the  appellant 
insurance  company  made  a  settlement  in 
full  with  Mr.  Harris  for  the  injury  sus- 
tained by  him  above  mentioned  for  the 
amount  of  $60.  Mr.  Harris  duly  signed  a 
release  to  this  effect.  After  this  settle- 
ment was  made  Mr.  Harris  did  not  improve 
as  rapidly  as  he  had  expected  from  the 
injury;  in  fact,  was  unable  to  do  any 
work,  or  any  appreciable  amount  of  work, 
for  about  two  years,  and  is  probably  per- 
manentlv  disabled  from  the  injurv.  After 
the  final  settlement  was  made  with  the 
company,  no  further  reports  showing  how 
he  was  getting  along,  which  are  required 
to  be  made  under  the  terms  of  the  policy, 
were  made  to  the  company.  In  fact,  Mr. 
Harris,  as  well  as  the  company,  for  some 
time  acted  as  if  he  had  made  a  settlement 
in  full  for  all  his  injuries  with  the  com- 
pany. Some  time  after  he  discovered  that 
he  was  more  severely  injured  than  he 
thought  at  the  time  he  made  the  settle- 
ment; he  was  examined  by  other  physicians 
and  an  X-ray  was  made  of  his  injury, 
which  showed  a  more  severe  injury  than 
perhaps  Mr.  Harris  thought  at  the  time  he 
made  the  settlement.  After  this  examina- 
tion, Mr.  Harris  reported  the  fact  to  the 
local  agent  of  the  company  in  his  home 
town.  Nothing  further  wab  done  by  him 
until  he  filed  his  bill  of  complaint  in  the 
chancery  court  of  Lawrence  county  in 
December,  1915.  In  this  bill  he  states  that 
at  the  time  he  made  the  settlement  he  was 
mistaken  as  to  the  character,  nature,  and 
extent  of  his  injury;  that  he  had  been 
informed  by  his  physician  that  his  disabil- 
ity would  not  extend  beyond  a  period  of 
three  months.  He  asks  that  this  release 
be  rescinded  and  canceled,  and  that  he  be 
allowed  to  recover  for  a  total  disability  of 
twenty-four  months  at  the  rate  of  $20  a 
month.  Upon  the  foregoing  facts  the 
chancellor  sustained  the  prayer  of  the  bill 
and  rendered  a  decree  in  complainant's 
favor  accordingly,  from  which  decree  this 
appeal  is  prosecuted. 

It  is  contended  by  the  appellee,  Harris, 
that  he  is  entitled  to  have  the  release  set 
aside  because  at  the  time  it  was  executed, 
first,  there  was  a  mutual  mistake  of 
fact  upon  his  part  and  that  of  the  company 
as  to  the  nature,  character,  and  extent  of 
his  injury;  second,  if  not  a  mutual  mistake, 


it  was  at  least  a  mistake  upon  his  part; 
third,  that  at  the  time  of  making  the  set- 
tlement under  the  policy  he  was  already 
entitled  to  the  $60  for  which  he  settled, 
consequently  there  was  no  consideration 
for  a  release  in  full  by  him  under  the 
policy,  but  that  the  consideration  only 
related  to  the  three  months  he  had  already 
been  totally  disabled.  The  policy  in  this 
case  provides  that  for  total  disability  the 
insured  is  to  be  paid  at  the  rate  of  $20 
per  month,  but  this  payment  is  not  due 
until  final  proof  of  total  disability  has  been 
made.  In  other  words,  no  amount  whatever 
was  due  Mr.  Harris  under  the  policy  until 
the  final  proof  of  total  disability  was  made. 
Had  he  desired  to  wait  until  he  was  sure 
of  the  extent  of  his  injuries  under  this 
policy,  he  would  have  waited  for  a  period 
of  twenty-four  months,  when  he  would  have 
been  entitled  to  a  settlement  at  the  rate  of 
$20  a  month  for  twenty-four  months.  He 
evidently  thought,  however,  that  he  had 
practically  recovered  at  the  end  of  three 
months,  and  he  and  his  physician  so  re- 
ported the  fact  to  the  company,  and  made 
a  claim  for  only  $60  for  the  injury.  It  is 
his  contention  that  at  this  time  he  was 
mistaken  as  to  the  nature  and  extent  of 
his  injuries;  that  he  thought  his  hip  was 
only  dislocated.  The  accompanying  state- 
ment of  his  surgeon,  however,  shows  that 
his  hip  was  both  dislocated  and  fractured, 
and  this  appears  to  have  been  the  true 
state  of  the  case.  He  must  have  been 
mistaken,  of  course,  as  to  the  extent  of 
his  disability.  At  the  time  he  made  the 
settlement  he  thought  he  had  practically 
recovered.  In  this  he  was  evidently  mis- 
taken. There  was  no  fraud  or  misrepre- 
sentations whatever  to  him  on  the  part 
of  the  appellant  company.  In  fact,  he  was 
never  examined  by  a  surgeon  of  the  com- 
pany. The  reports  of  himself  and  his 
attending  surgeon  were  accepted  by  the 
company  as  being  correct,  and  a  settlement 
made  with  him  according  to  his  claim.  In 
the  statement  of  his  surgeon,  the  nature 
and  extent  of  his  injuries  are  described  as 
a  fracture  and  dislocation.  This  the  ap- 
pellee certainly  knew.  The  only  mistake 
at  all  was  as  to  the  extent  of  the  duration 
of  his  disability. 

We  have  examined  carefully  the  author- 
ities cited  in  the  briefs  of  the  appellant 
and  appellee,  and  we  find  no  well-considered 
cases  that  support  the  contention  of  ap- 
pellee that,  under  this  statement  of  facts, 
a  court  of  equity  should  set  aside  a  settle- 
ment duly  entered  into  between  the  parties. 
The  appellee,  among  other  authorities,  cites 
6  Thompson  on  Negligence,  \  7378,  as  sus- 
taining   his    contention    that    the    release 
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should  be  Bet  aside  because  of  a  mistake 
of  fact  as  to  the  nature  and  extent  of  the 
injuries  of  the  appellee.     It  will  be  found 
from  an  examination  of  this  section,  how- 
ever, and  the  authorities  cited  thereunder., 
that  when  the  mistake  is  a  mere  matter  'of 
opinion,  as  it  was  in  this  case,  as  to  the 
length  of  time  the  injured  party  would  be 
disabled,  and  no  fraud  or  misrepresentations 
were  practised  upon  him  by  the  other  party, 
the  release  will  not  be  set  aside.    The  con- 
tentions of  the  appellee  in  this  case  have 
already  been  adversely  decided  in  the  case 
of  Alabama  &  V.  R.  Co.   v.   Turnbull,   71 
Miss.    1029,   16   So.  346.     In  the   Turnbull 
Case   the  settlement  was   made  upon   the 
representations  of  the  attending  physician, 
who   was   a  surgeon   of   the   railway   com- 
pany.     These   representations    were    made 
in   good  faith  as  to  the   extent   of   Turn- 
bull's  injuries,  but  the  physician  was  hon- 
estly mistaken  in  them.    Acting  upon  these 
representations  Turnbull  settled  for  a  very 
small    amount,    not    at    all    commensurate 
with  the  injury.     The  court  in  that  case 
in   part  says:     "It  was,  however,  the  ex- 
pression of  an  opinion  only, — an  opinion,  in 
our  judgment,  reasonably  founded  upon  the 
then  existing  conditions.    It  turns  out  that 
the   unhappy  man's   injuries  were   lasting 
and  very  much  more  serious  than  was  then 
supposed;  but  we  are  not  to  pass  upon  the 
then  apparent  state  of  the  hurt  in  the  light 
of  the  after  developments  of  the  case.    The 
most  learned  and  accomplished  man  in  the 
medical  and  surgical  ranks  makes  no  pre- 
tense   to   pierce   the   darkness   of   futurity 
and  foretell  its  secrets.     He  looks  at  what 
is  before  him  and  judges  for  the  present, 
just  as  do  all  others.     The  opinion  of  the 
physician  in   this   instance  was  an  honest 
one,   a   reasonable  one,  a  just  one  as  the 
case    then    stood.  Hard    as    the 


appellee's  case  appears  to  be,  we  cannot 
open  the  door  to  unsettle  the  faith  of  men 
dealing  with  each  other  in  the  binding  force 
of  contracts  solemnly  entered  into,  by 
avoiding  the  effect  of  this  release  upon  the 
wholly  unsatisfactory  evidence  of  fraud  or 
misrepresentation  found  in  appellee's  testi- 
mony." 

In  the  case  under  consideration  there  was 
no  contention  of  fraud  or  misrepresenta- 
tions, but  merely  of  a  mistake.  The  mis- 
take of  the  appellee,  however,  in  this  case, 
was  no  more  than  the  mistake  of  Turnbull 
in  the  above  case.  The  rule  is  well  stated 
in  1  C.  J.  p.  481,  §  209,  under  the  head 
of  Accident  Insurance:  "A  release  of  all 
claims  on  account  of  an  injury  received, 
made  by  insured  in  the  belief,  induced  by 
honest  representations  of  his  own  and  the 
insurer's  physician,  that  he  has  fully  recov- 
ered from  the  injury,  bars  any  recovery  for 
a  further  loss  of  time  or  death  resulting 
from  the  same  injury,  on  either  the  original 
or  a  substituted  policy." 

The  case  of  Wood  v.  Massachusetts  Mut. 
Acci.  Asso.  174  Mass.  217,  54  N.  E.  541,  is 
also  in  point. 

The  consideration  for  this  settlement 
was  the  payment  of  the  money  within  a 
reasonable  time  after  the  final  proofs  of 
loss  had  been  made  to  the  company.  The 
appellee  had  a  right  to  make  a  settlement 
at  that  time,  and,  having  made  it,  he  took 
his  chances  as  to  his  future  physical  condi- 
tion. He  was  paid  every  cent  he  asked, 
upon  final  proofs  of  loss  made  by  himself 
and  his  physician,  and  he  cannot  now  com- 
plain that  he  was  mistaken  as  to  the  extent 
of  his  disability. 

It  follows  that  the  lower  court  erred,  and 
that  the  decree  will  be  reversed,  and  the 
bill  dismissed. 

Suggestion  of  error  overruled. 


Annotation— Settlement  under  accident  policy  under  mistake  as  to 

the  extent  of  the  injury. 


As  to  avoidance  of  release  of  claim  for 
personal  injuries  for  mistake,  see  note 
to  Mclsaac  v.  McMurray,  L.R.A.1916B, 
776. 

As  to  scope  of  release  under  policy 
indemnifying  insured  against  loss  of 
time  by  sickness  or  accident,  see  note  to 
Moore  v.  Maryland  Casualty  Co.  24 
L.R.A.(N.S.)  211. 

As  to  liability  for  indemnity  against 
total  disability  which  results  from  an  in- 
jury for  which  an  independent  indemnity 
is  provided,  see  annotation  to  Anderson 
v.  ^Btna  L.  Ins.  Co.  28JL.R.A.(N.S.)  730. 
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For  scope,  application,  and  effect  of 
provision  of  accident  policy  that  the 
occurrence  or  payment  of  one  loss  shall 
terminate  policy  or  liability,  see  note  to 
Kangas  v.  Standard  Acci.  Ins.  Co.  L.R.A. 
1918B,  506. 

For  a  note  on  contracts  requiring 
servant  to  elect  between  acceptance  of 
benefits  out  of  a  relief  fund  and  a  prose- 
cution of  his  claims  in  an  action  for 
damages,  see  Frank  v.  Newport  Min.  Co. 
11  L.R.A.(N.S.)  182,  and  Koeller  v.  Chi- 
cago, B.  &  Q.  R.  Co.  48  L.R.A.(N.S.) 
440;  especially  sections  on  mistake  of 


©32       ANNOTATION— ACCIDENT  INSURANCE— MISTAKE  AS  TO  INJURY. 


servant  regarding  the  extent  of  his  in- 
juries in  11  L.R.A.(N.S.)  201,  and  48 
L.R.A.(N.S.)  449. 

It  will  be  noted  that  in  General  Acci. 
Fire  &  Life  Assur.  Corp.  v.  Harris, 
ante,  929,  it  was  held  that  a  release 
executed  by  the  holder  of  an  accident 
policy  upon  settlement  with  the  insurer 
for  disability  to  the  time  of  settlement, 
under  the  mistaken  belief  of  himself  and 
his  physician  that  he  had  recovered  from 
the  injury,  would  not  be  set  aside  and 
recovery  permitted  for  disability  contin- 
uing beyond  that  time,  where,  under  the 
terms  of  the  policy,  compensation  was 
not  due  until  a  submission  of  final  proof 
of  total  disability. 

A  conclusion  in  accord  with  that  hold- 
ing was  reached  in  Kent.  v.  Ocean  Acci. 
&  G.  Corp.  (1909)  20  Ont.  L.  Rep. 
226.  The  accident  policy  involved  pro- 
vided for  the  payment  of  varying 
amounts,  depending  upon  the  nature 
and  extent  of  the  injury,  and  also  con- 
tained provisions  in  substance  that  the 
insurer  should  not  be  liable  for  more 
than  one  claim  on  account  of  any  one 
accident ;  that  the  entire  amount  payable 
to  and  claimed  by  the  insured  should  be 
ascertained  and  admitted  before  any 
part  thereof  was  paid;  that  the  amount 
so  paid  should  be  in  diminution  of  the 
total  amount  assured  in  case  of  a  subse- 
quent claim  in  the  same  year,  and  notice 
of  an  injury  was  required  within  twenty- 
one  days  of  an  accident,  and  particulars 
of  the  claim  itself  were  to  be  sent  within 
two  months  of  the  time  when  the  same 
became  a  claim  against  the  insurer  within 
the  meaning  of  the  policy.  The  insured 
received  an  injury  in  a  railway  accident 
causing  spinal  and  brain  concussion;  he 
sent  a  claim  to  the  insurer  for  eight 
weeks '  total  and  four  weeks '  partial  dis- 
ability, not  knowing  at  the  time  the  ex- 
tent of  his  injury,  but  believing  that  he 
had  substantially  recovered  from  all 
serious  consequences  thereof;  he  believed 
he  was  making  a  full  and  final  settle- 
ment when  he  accepted  payment  of  his 
claim  and  signed  a  receipt  stating  that 
he  acquitted  and  discharged  the  insurer 
from  all  and  any  further  claims  under 
the  policy  which  he  had  or  might  there- 
after have  as  a  result  of  his  injuries ;  he 
was  mistaken  as  to  his  condition  and 
subsequently  was  further  disabled  on  ac- 
count of  it.  It  was  held  that  under  the 
terms  of  the  policy,  and  in  view  of  the 
receipt,  he  was  not  entitled  to  recover 
further  indemnity  on  account  of  his 
injury. 

And  in  Wood  v.  Massachusetts  Mut. 
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Acci.  Asso.  (1899)  174  Mass.  217,  54 
N.  E.  541,  where  an  accident  policy  pro- 
vided for  the  payment  of  a  weekly  in- 
demnity in  case  of  loss  of  time  resulting 
from  accidental  injuries,  and  also  for 
the  payment  of  a  stated  sum  in  case  of 
death  resulting  from  such  injuries 
within  ninety  days,  it  appeared  that  the 
insured  accidentally  sprained  his  ankle 
and  was  attended  by  his  physician  for 
over  a  month,  at  the  end  of  which  time 
the  physician  stated  that  he  did  not  re- 
quire any  further  treatment,  and  about 
a  week  later  the  insured,  believing  him- 
self practically  well,  went  to  the  in- 
surer's physician,  who,  a  few  days  be- 
fore that,  had  told  the  insured  that  he 
was  wrong  to  be  staying  around  home, 
and  stated  to  the  physician  that  he  had 
thought  the  matter  over  and  had  come 
to  the  conclusion  that  he  would  accept 
indemnity  for  six  weeks,  and  signed  a 
release  stating  that  the  payment  of  the 
indemnity  should  be  the  full  discharge 
of  all  claims  which  he  had  or  might  have 
on  account  of  the  injury  received,  and 
the  insurer  gave  him  a  check  for  the 
amount  of  the  indemnity.  It  was  held 
that  the  insured  must  be  presumed  to 
have  read  and  understood  the  papers  he 
signed,  and  that  although  within  about 
two  weeks  of  the  time  the  insured 
signed  the  release,  his  leg  swelled  and 
he  was  confined  to  his  bed  until  his  death 
a  few  weeks  later,  which  resulted  from 
an  embolism  which  had  formed  because 
of  his  injury,  there  could  be  no  recovery 
of  the  sum  provided  for  by  the  policy 
in  case  of  death  from  accidental  injuries, 
there  being  no  proof  of  fraud  respecting 
the  release. 

But  in  Jones  v.  Commercial  Travelers' 
Mut.  Acci.  Asso.  (1908)  114  N.  Y.  Supp. 
589,  affirmed  in  (1909)  134  App.  Div. 
936,  118  N.  Y.  Supp.  1116,  which  was 
modified  on  other  grounds  in  (1911)  201 
N.  Y.  576,  95  N.  E.  1130,  where  a  policy 
provided  for  the  payment  of  a  stated 
sum  in  case  the  insured  should  become 
permanently  incapacitated  by  accidental 
injury,  and  for  a  certain  sum  a  week 
for  temporary  incapacity,  and  the  in- 
sured, a  commercial  traveler,  was  acci- 
dentally injured,  and,  as  he  believed, 
temporarily  incapacitated,  and  made  his 
claim  accordingly,  but  it  appeared  that 
his  injury  was  a  permanent  one  which 
prevented  him  from  following  his  occu- 
pation, and  that  the  insurer's  medical 
examiner  and  claim  agent  knew  this,  but 
induced  the  insured  to  settle,  and  exe- 
cute a  release  on  the  basis  of  a  tem- 
porary disability, — it  was  held  that  the 
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settlement  was  obtained  by  fraud  and 
that  the  insured  was  entitled  to  have 
the  release  rescinded  and  to  recover  the 
amount  provided  for  in  case  of  perma- 
nent incapacity. 

In  Dominicis  v.  United  States  Casualty 
Co.  (1909)  132  App.  Div.  553,  116  N.  Y. 
Supp.  975,  where  a  policy  provided  for 
the  payment  of  a  certain  sum  for  the  loss 
of  an  arm  caused  by  accident,  and  for 
the  payment  of  benefits  in  case  of  loss  of 
time  caused  by  accident,  and  the  in- 
sured's arm  was  injured,  and  he  was 
advised  by  his  physician  that  he  would 
not  lose  his  arm,  and  that  his  injury 
would  not  be  permanent,  and  he  accord- 
ingly made  a  claim  for  loss  of  time, 
which  the  insurer  paid  in  ignorance  of 
the  true  condition  of  the  arm,  and  a 
release  was  executed  upon  payment  of  a 
sum  for  loss  of  time,  purporting  to  dis- 


charge the  insurer  from  all  claims, 
neither  party  knowing  of  a  condition  in 
the  arm  which  eventually  necessitated 
its  amputation, — it  was  held  that  the  re- 
lease had  been  signed  under  a  mutual 
mistake  of  fact  as  to  the  actual  existing 
conditions,  and  that  it  might  be  re- 
scinded by  the  insured. 

It  was  contended  in  Clanton  v.  Trav- 
elers' Protective  Asso.  (1903)  101  Mo. 
App.  312,  74  S.  W.  510,  that  the  insured 
was  ignorant,  at  the  time  he  executed  a 
release  on  payment  of  a  sum  for  total 
disability,  that  he  would  be  thereafter 
further  totally  disabled  because  of  the 
injury,  but  it  was  held  that,  although  it 
was  conceded  that  the  subsequent  dis- 
ability was  due  to  the  injury,  there  could 
be  no  recovery  for  such  disability,  as  the 
insured  had  made  no  proof  of  loss,  as 
required  by  the  policy.  J.  T.  W. 
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STATE  OF  NEVADA,  Respt., 

v. 
AL  SNYDER,  Appt. 

(—  Nev.  — ,  172  Pac.  364.) 

Robbery  —  producing    unconsciousness 
by  drag  —  force. 

1.  Producing  unconsciousness  by  means 
of  a  drug  for  the  purpose  of  obtaining 
money  in  custody  of  the  person  rendered 
unconscious  is  an  exercise  of  force  within 
the  meaning  of  the  statute  against  robbery. 
For  other  cases,  see  Robbery,  in  Dig.  l-5t 

N.  8. 

Appeal  —  conviction  —  sufficiency     of 
evidence. 

2.  The  conviction  of  one  for  participating 
in  a  robbery  will  not  be  reversed  on  appeal 
where  it  would  hardly  be  possible  for  the 
chain  of  circumstances  tending  to  connect 
him  with  the  crime  to  have  existed  by  mere 
chance. 

For  other  cases,  see  Appeal  and  Error,  VIL 
I,  2,  a,  in  Dig.  1-32  N.  8. 

(April  30,  1918.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Washoe  County, 
convicting  him  of  robbery.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  T.  Ij.  Withers,  for  appellant: 
Force  is  an  essential  element  of  robbery, 
and  if  there  is  no  proof  of  force  or  violence, 
the  mere  taking  of  another's  property  does 
not  constitute  robbery,  but  is  larceny,  either 

Note.  —  As  to  the  force  sufficient  to  con- 
stitute robbery,  see  annotation  following 
this  case,  post,  937. 
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grand,  petit,  or  larceny  from  the  person,  as 
the  case  may  be. 

24  Am.  &  Eng.  Enc.  Law,  992;  Nelson  v. 
State,  11  Okla.  Crim.  Rep.  259,  145  Pac. 
315;  2  Bishop,  Crim.  Law,  7th  ed.  1186;  34 
Oyc.  1796;  2  Whart.  Crim.  Law,  §  1246. 

To  constitute  force  and  violence,  a  mus- 
cular effort  must  have  been  made  by  the 
accused  and  exerted  against  the  person  of 
the  victim;  and  in  order  for  such  force  to 
be  sufficient  to  constitute  the  crime  of  rob- 
bery, such  physical  and  muscular  effort 
must  have  met  and  overcome  the  resistance 
of  the  victim,  and  the  giving  of  a  drug, 
even  if  proved,  does  not  constitute  such 
force  and  violence. 

Brown  v.  Com.  135  Am.  St.  Rep.  478, 
note;  State  v.  McCune,  5  R.  I.  60,  70  Am. 
Dec.  176;  24  Am.  &  Eng.  Enc.  Law,  994; 
Jones  v.  Com.  57  I-  R..1.  432,  note;  Rey- 
nolds v.  State,  14  Ariz.  537,  132  Pac.  434; 
Monagham  v.  State,  10  Okla.  Crim.  Rep. 
89,  46  L.R.A.(N.S.)  1149,  134  Pac.  77; 
State  v.  Luhano,  31  Nev.  278,  102  Pac.  260. 

Messrs.  George  B.  Thatcher,  Attorney 
General,  Edward  T.  Patrick,  and  William 
McKnlght,  for  the  State: 

The  administration  of  a  poison  to  render 
the  person  to  be  robbed  unconscious,  and 
thus  to  overcome  his  resistance  and  subdue 
his  will,  is  the  exercise  of  force  or  violence 
within  the  meaning  of  the  statute  defining 
robbery. 

State  v.  Daly,  16  Or.  240,  18  Pac.  357; 
State  v.  Wells,  31  Conn.  210;  Johnson  v. 
State,  1  Ga.  App.  729,  57  S.  E.  1056;  Aler 
ander  v.  State,  40  Tex.  Crim.  Rep.  395,  49 
S.  W.  229,  50  S.  W.  717;  State  v.  Weaver. 
44  N.  C.  (1  Busbee,  L)   13;  29  Am.  &  Eng. 
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Enc.  Law,  2d  ed.  1062 ;  Armstrong  v.  Vicks- 1 
burg,  S.  &  P.  R.  Co.  46  La.  Ann.  1448,  16 
So.  468;  Williams  v.  Com  20  Ky.  L.  Rep. 
1850,  50  S.  W.  240;  Com.  v.  Rhoades,  2 
Chester  Co.  Rep.  146;  People  v.  McGinty, 
24  Hun,  62;  State  v.  Lung,  21  Nev.  209, 
37  Am.  St.  Rep.  505,  28  Pac.  235;  Reg.  v. 
Lock,  12  Cox,  C.  C.  244.  42  L.  J.  Mag.  Cas. 
N.  S.  5,  L.  R.  2  C.  C.  10,  27  L.  T.  N.  S. 
661,  21  Week.  Rep.  144;  State  v.  Burke,  73 
N.  C.  83;  State  v.  Parsons,  44  Wash.  299, 
7  L.R.A.(N.S.)  566,  120  Am.  St.  Rep.  1003, 

87  Pac.  349,  12  Ann.  Cas.  61;  State  v.  Gor- 
ham,  55  N.  H.  152;  Williams  v.  State,  51 
Tex.  Crim.  Rep.  361,  123  Am.  St.  Rep.  884, 
102  S.  W.  1134;  Forbell  v.  New  York,  164 
N.  Y.  522,  51  L.R.A.  695,  79  Am.  St.  Rep. 
666,  58  N.  E.  644;  State  v.  Lewis,  113  Wis. 
391,  89  X.  W.  143;  Com.  v.  Humphries,  7 
Mass.  242;  State  v.  Broderick,  59  Mo.  318; 
Tones  v.  State,  48  Tex.  Crim.  Rep.  363,  1 
L.R.A.(N.S.)    1024,   122  Am.  St.  Rep.   759, 

88  S.  W.  217,  13  Ann.  Cas.  455;  Bowen  v. 
State,  16  Ga.  App.  110,  84  S.  E.  730;  Peo- 
ple v.  Glynn,  54  Hun,  332,  7  N.  Y.  Supp. 
555;  Bloomer  v.  People,  1  Abb.  App.  Dec. 
146. 

Mr.  E.  F.  Lunsford,  also  for  the  State: 
The  administering  of  drugs  and  poisons 
constitutes  assault  and  battery. 

2  R.  C.  L.  p.  539;  Com.  v.  Stratton,  114 
Mass.  303,  19  Am.  Rep.  350;  2  Whart.  Crim. 
Law,  §  1246;  People  v.  Blake,  1  Wheeler 
C.  C.  272;  State  v.  Monroe,  121  N.  C.  677, 
43  L.R.A.  861,  61  Am.  St.  Rep.  686,  28  S.  E 
547;  McClain,  Crim.  Law,  §  484. 

Coleman,  J.,  delivered  the  opinion  of 
the  court: 

Appellant  was  convicted  of  the  crime  of 
robbery,  and  appeals. 

"Robbery"  is  defined  by  your  statute  to 
be:  "The  unlawful  taking  of  personal  prop- 
erty from  the  person  of  another,  or  in  his 
presence,  against  his  will,  by  means  of 
force  or  violence  or  fear  of  injury,  imme- 
diate or  future,  to  his  person  or  property; 
.  .  .  the  degree  of  force  is  immaterial.'' 
Rev.  Laws,  §  6427. 

The  state  did  not  contend  upon  the  trial 
that  appellant  used  actual  force  in  perpe- 
trating the  crime,  but  constructive  force, 
in  that  he  administered  poison  to  one 
Cooper  with  the  intention  of  producing  un 
consciousness,  and  while  Cooper  was  in  that 
condition  took  money  from  a  cash  register 
in  the  saloon  of  which  the  latter  had  charge. 

Appellant  contends  that  under  our  statute 
defining  "robbery"  there  can  be  no  such 
thing  as  constructive  force.  Force  was  an 
essential  element  in  both  robbery  and  rape 
at  common  law,  and  is  so  by  statute,  except 
in  rape  where  carnal  knowledge  is  had  of  a 


female  under  the  age  of  consent;  but  it  has 
been  held  in  this  state,  in  England,  and  in 
some  of  the  other  states,  that  the  force  used 
in  perpetrating  the  crime  of  rape  may  be 
constructive  as  well  as  actual.  In  the  case 
of  Reg.  v.  Camplin,  1  Cox,  C.  C.  220,  1  Car. 
&  K.  746,  1  Den.  C.  C.  89,  wherein  the  de- 
fendant gave  a  young  girl  liquor  for  the 
purpose  of  exciting  her  passions,  and  not 
with  the  intention  of  causing  intoxication, 
but  from  which  she  became  intoxicated,  and 
while  she  was  in  that  condition  and  insen- 
sible he  had  carnal  intercourse  with  her, 
the  court  said  that  "the  case  therefore  falls 
within  the  description  of  those  cases  in 
which  force  and  violence  constitute  the 
crime,  but  in  which  fraud  is  held  to  supply 
the  want  of  both." 

In  Lewis  v.  State,  30  Ala.  54,  68  Am. 
Dec.  113,  it  was  said:  "It  is  settled  by  a 
chain  of  adjudication,  too  long  and  un- 
broken to  be  now  shaken,  that  force  is  a 
necessary  ingredient  to  the  crime  of  rape. 
Bishop,  Crim.  Law,  §  411.  The  only  relaxa- 
tion of  this  rule  is  that  this  force  may  be 
constructive.  Under  this  relaxation,  it  has 
been  held  that  where  the  female  was  an 
idiot,  or  had  been  rendered  insensible  by 
the  use  of  drugs  or  intoxicating  drinks,  and, 
in  one  case,  where  she  was  under  the  age 
of  ten  years,  she  was  incapable  of  consent- 
ing, and  the  law  implied  force.  Reg.  v. 
Ryan,  2  Cox,  C.  C.  115;  Com.  v.  Fields,  4 
Leigh,  648;  State  v.  Shepard,  7  Conn.  54; 
Keg.  v.  Camplin,  supra;  Bishop,  Crim.  Law, 
§  343." 

In  Pomeroy  v.  State,  94  Ind.  96,  48  Am. 
Rep.  146,  wherein  the  defendant  had  been 
convicted  of  rape,  the  court  said:  "In 
Crosswell  v.  People,  13  Mich.  427,  87  Am 
Dec.  774,  after  citing  some  decisions,  both 
in  England  and  in  this  country,  to  the  effect 
that  if  the  woman's  consent  is  obtained  by 
fraud  the  crime  of  rape  is  not  committed, 
Cooley,  J.,  said:  'But  there  are  some  cases 
in  this  country  to  the  contrary,  and  they 
seem  to  us  to  stand  upon  much  the  better 
reasons,  and  to  be  more  in  accordance  with 
the  general  rules  of  criminal  law.  People 
v.  Bartow,  1  Wheeler  C.  C.  378,  and  note 
381;  State  v.  Shepard,  7  Conn.  54.  And  in 
England,  where  a  medical  practitioner  had 
knowledge  of  the  person  of  a  weak-minded 
patient,  on  pretense  of  medical  treatment, 
the  offense  was  held  to  be  rape.  Reg.  v 
Stanton,  1  Car.  &  K.  415.  The  outrage  upon 
the  woman,  and  the  injury  to  society,  is 
just  as  great  in  these  cases  as  if  actual 
force  had  been  employed;  and  we  have  been 
unable  to  satisfy  ourselves  that  the  act  can 
be  said  to  be  any  less  against  the  will  of 
the  woman  when  her  consent  is  obtained  by 
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fraud,  than  when  it  is  extorted  by  threats 
or  force.' " 

In  another  rape  case  the  supreme  court 
of  Wisconsin  says:  "Under  such  circum- 
stances, the  assault  with  intent  to  commit 
rape  is  complete,  and  we  find  no  objection 
to  the  instruction  because  it  did  not  require 
that  some  additional  force  must  be  em- 
ployed by  the  assailant  to  that  involved 
constructively  in  the  acts  of  giving  her 
the  liquor  with  these  intents  in  his  mind. 
There  is  no  dispute  but  that  he  took  th? 
actual  steps  of  giving  her  the  liquor,  and, 
since  the  jury  found  this  was  done  with  the 
criminal  intent  charged,  the  essentials  of 
the  offense  are  present.  State  v.  Lung,  21 
Nev.  209,  37  Am.  St.  Rep.  605,  28  Pac. 
235."  Quinn  v.  State,  158  Wis.  673,  46 
L.R.A.(N.S.)   422,  142  N.  W.  510. 

This  court,  in  considering  a  case  wherein 
the  defendant  was  convicted  of  an  attempt 
to  commit  rape,  after  reviewing  the  author- 
ities wherein  it  had  been  held  that  the  force 
necessary  to  constitute  rape  might  be  con- 
structive, said:  "As  an  attempt  to  commit 
a  crime  can  only  be  made  under  circum- 
stances which,  had  the  attempt  succeeded, 
would  have  constituted  the  entire  substan- 
tive offense  (1  Bishop,  Crim.  Law,  |§  731, 
736;  State  v.  Brooks,  76  N.  C.  1),  the  re- 
sult which  we  gather  from  these  principles 
is  that,  for  a  man  to  be  guilty  of  the  crime 
of  an  attempt  to  commit  rape,  he  must  have 
intended  to  use  the  force  necessary  to  ac- 
complish his  purpose,  notwithstanding  th 
woman's  resistance;  or,  in  the  case  of  con- 
structive force,  to  either  destroy  her  power 
to  resist  him  by  the  administration  of 
liquors  or  drugs,  or  to  take  advantage  of 
the  fact  that  she  was  already  in  a  condi- 
tion in  which  either  the  mental  or  physical 
ability  to  resist  is  wanting.''  State  v.  Lung. 
21  Nev.  209,  37  Am.  St.  Rep.  605,  28  Pac. 
236. 

It  will  be  seen  that  the  court,  in  the  last- 
mentioned  case,  held  that  one  of  two  thing 
would  constitute  constructive  force,  namely, 
(a)  the  destroying  of  the  woman's  power 
of  resistance  by  administering  liquors  or 
drugs,  or  (b\  the  taking  advantage  of  the 
fact  that  the  woman  was  already  in  the 
condition  in  which  the  mental  or  physical 
ability  to  resist  was  wanting.  See  also 
Hirdes  v.  Ottawa  Circuit  Judge  (Hirdes  v 
Cross)  180  Mich.  321,  52  L.R.A.(N.S.)  373, 
146  N.  W.  646;  Rahke  v.  State,  168  Ind. 
615,  81  N.  £.  584. 

We  are  unable  to  see  why  a  different  rule 
should  be  established  in  a  case  wherein  rob- 
bery is  charged  and  in  which  force  is  an 
essential  element,  than  in  a  case  wherein 
rape  is  the  charge,  wherein  force  is  like- 
wise an  essential  element.     If  constructive 


iorce  may  be  used  in  the  one  case,  why  not 
in  the  other?  No  satisfactory  reason  has 
been  advanced  why  a  different  rule  should 
exist,  and  we  are  unable  to  think  of  one 
worthy  to  be  mentioned,  and  are  therefore 
of  the  opinion  that  the  trial  court  did  not 
err  in  holding  that  constructive  force  was 
resorted  to  by  appellant. 

It  is  also  contended  in  behalf  of  appel- 
lant that  the  evidence  of  the  doctors  shows 
that  the  condition  in  which  Cooper  was 
found  could  not  have  been  caused  by  chloral 
hydrate,  as  contended  by  the  state,  for  the 
reason  that  the  witness  Cooper  testified 
that  almost  immediately  upon  drinking  the 
beer  testified  to  he  became  unconscious,  be- 
cause, as  contended,  chloral  hydrate  does 
not  produce  the  condition  of  unconscious- 
ness in  which  Cooper  was  found  in  less  than 
thirtv  minutes,  unless  a  dose  is  taken  which 
will  cause  certain  death.  While  one  of  the 
witnesses  testified  flatly  that  chloral  hy- 
drate would  not  produce  unconsciousness  in 
less  than  thirty  minutes,  Dr.  Kistler,  who 
had  been  called  to  attend  Cooper,  did  not 
so  testify;  and,  while  his  testimony  was 
somewhat  uncertain,  he  did  state:  "At  the 
time  that  I  was  called  to  treat  the  man,  I 
supposed  he  was  suffering  from  chloral  poi- 
soning.   I  have  the  same  opinion  now." 

From  an  examination  of  the  works  of 
text-writers,  it  is  apparent  that  what  may 
be  a  medicinal  dose  for  one  person  is  a  poi- 
sonous dose  for  another.  In  some  instances 
a  dose  of  30  grains  has  proven  fatal,  while 
in  other  cases  more  than  an  ounce  has  been 
taken  without  ill  effect.  Reese,  Med.  Jur. 
&  Toxicology,  8th  ed.  573;  Herold's  Man- 
ual of  Legal  Medicine,  p.  105 

Taylor  in  his  Principles  of  Medical  Ju- 
risprudence, vol.  1,  p.  387,  speaking  of  this 
drug,  says:  "It  has  been  given  in  very 
large  doses,  sometimes  with  benefit,  but  at 
other  times  causing  dangerous  symptoms, 
followed  by  death.  ...  A  patient  under 
Dr.  Habershon  at  Guy's  took  half  a  drachm 
[30  grains]  of  the  hydrate  at  night.  He 
became  unconscious  almost  immediately 
after  swallowing  the  draught — the  face  and 
hands  turned  livid  and  cold,  and  breathing 
took  place  only  at  long  intervals,  indeed, 
for  about  five  hours  death  seemed  impend- 
ing. He  recovered  the  next  day.  Lancet. 
1870,  2,  402.  A  case  is  reported  in  the 
same  journal  in  which  a  dose  of  160  grains 
was  given  by  mistake  to  an  hospital  patient, 
a  middle-aged  man.  The  man  slept  well 
and  recovered,  notwithstanding  the  large 
dose  taken." 

We  do  not  think  the  contention  of  appel- 
lant can  be  sustained 

It  is  also  contended  that  the  evidence  is 
not  sufficient  to  connect  appellant  with  the 
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crime.  The  defendant  was  jointly  charged 
with  Pat  Bond  and  Sherman  Owensby  with 
the  crime  of  which  he  was  convicted,  but 
upon  application  he  was  granted  a  separ- 
ate trial.  The  testimony  on  the  part  of  the 
defense  shows  that  on  the  evening  of  June 
26,  1917,  the  defendant  met  Pat  Bond  in 
Reno,  and  together  they  visited  several 
saloons;  that  on  the  following  morning 
Owensby,  who  was  then  unknown  to  appel- 
lant, arrived  from  Sacramento  and  met 
Bond,  whom  he  had  known  in  southern  Cali- 
fornia; that  later  they  were  met  by  appel- 
lant, after  which  they  visited  several 
saloons  together.  Shortly  after  noon  of  that 
day  they  all  took  the  same  street  car  for 
Sparks,  though,  as  they  testified,  appellant 
did  not  know  that  Bond  and  Owensby  were 
on  the  car,  nor  did  they  know  that  appel- 
lant was  aboard.  The  car  passed  through 
the  town,  and  when  it  reached  the  end  of 
the  line  they  all  got  off;  Bond  and  Owensby 
going  to  the  Rio  Vista  saloon,  followed  by 
appellant.  They  had  several  drinks,  after 
which  a  lunch  was  ordered  and  served  bv 
Cooper,  the  bartender,  on  a  table  in  the 
saloon.  Cooper  was  invited  to  join  the 
party  and  got  for  himself  a  pint  of  beer, 
which  he  opened  and  placed  on  the  table 
at  which  the  lunch  was  served.  He  then 
went  to  the  kitchen  for  a  moment,  and 
upon  his  return  began  to  drink  the  beer, 
and  soon  became  unconscious.  While  he 
was  in  this  condition,  Bond  went  to  the 
cash  register  and  took  therefrom  some 
money.  Appellant  testified  that  when  Bond 
went  to  the  cash  register  he  became  scared 
and  went  outside  of  the  saloon  and  stopped 
on  the  sidewalk,  and  while  standing  there 
was  passed  by  the  other  two  men,  who  ran 
up  the  street.  Appellant  then  walked  some 
distance  from  the  saloon,  turned  around, 
and,  as  he  claimed,  was  on  his  way  to  the 
depot  to  take  the  train  for  Lovelock,  and 
while  walking  past  the  saloon  was  arrested. 
Chloral  hydrate  was  found  in  the  possession 
of  the  other  two  men;  and,  while  none  was 
found  in  the  possession  of  appellant,  a  day 
or  two  after  his  arrest  two  small  vials  of 
the  drug  were  found  about  75  feet  from 
where  appellant  had  been  arrested.  It  fur- 
ther appeared  that  it  was  impossible  for 
the  other  two  men  to  have  been  at  the 
point  at  which  the  vials  mentioned  were 
found  between  the  time  of  their  arrival  in 
Sparks  and  their  arrest. 

The  appellant  at  no  time  Bought  to  render 
any  assistance  to  Cooper  or  to  notify  any- 
one of  his  condition.  In  view  of  this  chain 
of  circumstances,  would  this  court  be  justi- 
fied in  setting  aside  the  verdict  of  the  jury? 
This  court,  in  determining  the  sufficiency 
of  circumstantial  evidence,  has  said:      "If 


the  circumstances,  all  taken  together,  oc- 
clude to  a  moral  certainty  every  hypothe- 
sis but  the  single  one  of  guilt,  and  estab- 
lish that  one  beyond  a  reasonable  doubt, 
they  are  sufficient.1'  State  v.  Mandich,  24 
Nev.  336,  54  Pac.  516. 

Having  held  that  the  testimony  of  Dr. 
Kistler,  who  was  called  to  attend  Cooper, 
to  the  effect  that  it  was  his  opinion  that 
Cooper's  unconsciousness  was  caused  by  a 
dose  of  chloral  hydrate,  was  sufficient  to 
justify  a  conclusion  on  the  part  of  the  jury 
that  Cooper's  condition  was  due  to  a  dose 
of  that  medicine,  let  us,  in  the  light  of  the 
rule  just  enunciated,  ascertain  if  the  cir- 
cumstantial evidence  in  the  case  is  strong 
enough  to  warrant  the  jury  in  concluding 
that  appellant  was  a  party  to  its  adminis- 
tration to  Cooper.  If  appellant  was  not  a 
party  to  the  crime,  he  is  the  victim  of  a 
most  remarkable  chain  of  circumstances. 
Appellant's  association  with  Bond  on  the 
night  of  June  26th  might  have  been  a  mere 
chance  affair;  his  meeting  Owensby  the  next 
morning,  shortly  after  his  arrival  from  Sac- 
ramento, may  have  had  no  significance;  his 
going  to  Sparks  on  the  same  car  might  have 
been  a  mere  coincidence,  but  his  riding 
through  the  town  of  Sparks  to  the  end  of 
the  car  line,  as  did  Bond  and  Owensby,  is  a 
very  suspicious  circumstance;  his  following 
Bond  and  Owensby  into  the  Rio  Vista  saloon 
would  not  necessarily  signify  anything;  his 
drinking  with  them  might  have  been 
merely  the  result  of  a  desire  to  quench  his 
thirst;  his  partaking  of  lunch  with  them 
might  have  signified  nothing  more  than  a 
desire  to  be  sociable;  the  two  vials  of 
chloral  hydrate  may  have  been  lost  by  some- 
one else, — but  to  what  could  appellant's 
failure  to  call  for  help  when  Cooper  became 
unconscious  have  been  duet  If  he  was 
blameless,  why  did  he  merely  walk  out  of 
the  saloon  and  stand  on  the  sidewalk  when 
the  cash  register  was  being  robbed,  without 
giving  an  alarm?  In  our  opinion,  while 
none  of  the  circumstances  mentioned,  con- 
sidered alone,  necessarily  signifies  anything, 
it  could  hardly  be  possible  for  a  chain  of 
circumstances  such  as  those  mentioned  to 
have  existed  by  mere  chance,  and  we  are 
of  the  opinion  that  they  were  sufficient  to 
justify  the  jury  in  bringing  in  a  verdict  of 
guilty. 

It  is  ordered  that  the  judgment  he  af- 
firmed. 

Sanders,  J.,  concurs. 

McCarran,  Ch.  J.:     I  concur. 

In  my  judgment  the  very  language  of 
our  statute  opens  the  door  to  the  reason 
and  admits  the  rule  which  recognizes  con- 
structive force.     By  the  statute  it  is  de- 


L.R.A.1918E. 


STATE  v.  SNYDER. 


937 


clared  that  "robbery  is  the  unlawful  taking 
of  personal  property  from  the  person  of 
another,  or  in  his  presence,  against  his  will, 
by  means  of  force  or  violence  or  fear  of 
injury  ...  to  obtain  or  retain  posses- 
sion of  the  property,  or  to  prevent  or  over- 
come resistance  to  the  taking;  in  either  of 
which  cases  the  degree  of  force  is  imma- 
terial."   Rev.  Laws,  |  6427. 

The  agency  of  constructive  force  is  recog- 
nized by  authorities  without  number,  where 
this  agency  has  appeared  in  the  perpetra- 
tion of  the  crime  of  rape.  In  such  crimes, 
the  administering  of  liquor  or  drugs  to  an 
extent  sufficient  to  destroy  the  power  of 
resistance  is  declared  to  meet  the  law's 
contemplation  of  force.  People  v.  Espanol, 
16  P.  R.  R.  203;  State  v.  Warren,  232  Mo. 
185,  134  S.  W.  522,  Ann.  Cas.  1912B,  1043. 

In  considering  the  subject,  Mr.  Wharton, 
referring  to  the  crime  of  robbery,  recog- 
nizes constructive  force  as  sufficient  to  sat- 
isfy the  law's  requirement  1  Whart.  Grim. 
Law,  10th  ed.  p.  744,  §  850. 

The  reason  which  gave  rise  to  the  recog- 
nition of  constructive  force  in  cases  of  rape 
is  equally  cogent  in  furtherance  of  a  re- 
laxation of  the  rule  as  to  the  element  of 
force  in  the  crime  of  robbery  to  the  extent 
that  the  necessary  ingredient  in  that  re- 
spect may  be  only  constructive.  "Force" 
is  the  power  or  energy  by  which  resistance 


is  overcome.  In  the  crime  of  robbery  "the 
degree  is  immaterial,"  says  the  statute. 
When,  to  take  the  personal  effects  of  an- 
other, a  blow  is  struck  with  a  bludgeon, 
thereby  paralyzing  the  victim's  power  of 
resistance,  the  taking  will  constitute  rob- 
bery. The  same  effect  might  be  produced 
on  the  victim  by  the  physical  act  of  ad- 
ministering a  deadly  potion.  In  either  case 
resistance  is  involuntarily  overcome.  Great 
physical  strength  might  be  required  to  ac- 
complish the  result  in  the  first  instance, 
while  a  mere  turning  of  the  hand  might  ef- 
fect the  consequence  in  the  second;  force, 
however,  is  present  in  both.  The  agency 
through  which  the  force  operates  is  imma- 
terial. The  result  in  either  case  is  the  over- 
coming of  resistance  without  the  voluntary 
co-operation  of  the  subject  whose  resistance 
is  repressed;  this  is  the  test. 

In  the  case  at  bar,  resistance  was  over- 
come by  force  which  operated  through  the 
agency  of  chloral  hydrate,  administered  to 
the  party  in  charge  of  the  saloon.  Destruc- 
tion of  the  power  of  resistance  was  accom- 
plished by  the  act  of  the  defendant,  operat- 
ing through  the  force  and  efficacy  of  the 
poison.  A  blow  with  a  "billy"  might  have 
produced  this  same  result.  To  say  that  the 
one  method  would  have  been  less  forceful 
than  the  other  in  bringing  about  the  con- 
sequence is  but  to  conjure  with  comparison. 


Annotation— What  force  sufficient  to  constitute  robbery. 


Earlier  cases  considering  the  question 
raider  annotation  will  be  found  in  notes 
to  Jones  v.  Com.  57  L.R.A.  432,  and 
Monaghan  v.  State,  46  L.R.A.(N.S.) 
1149.  As  in  the  earlier  notes,  eases 
where  the  question  of  sufficiency  of  the 
force  is  not  discussed,  though  convic- 
tions of  robbery  were  had,  are  excluded. 

Actual  foree  —  generally. 

Supplementing  note  in46L.R.A.(N.S.) 
1150. 

The  law  does  not  require  that  one  be 
beaten  up  before  he  submits  to  the  rob- 
bery to  constitute  the  offense.  It  is  suf- 
ficient if  he  yields  because  of  this  fear. 
Gordon  v.  State  (1916)  125  Ark.  Ill, 
187  S.  W.  913,  Ann.  Cas.  1918A,  419. 

So,  there  is  sufficient  force  to  consti- 
tute the  crime  of  robbery  where  one  is 
drawn  back  by  another,  and  so  caused  to 
fall,  and,  after  he  has  fallen,  his  pocket- 
book  is  taken  from  his  pocket.    Ibid. 

And  in  People  v.  Ferrara  (1916)  31 
CaL  App.  1,  159  Pac.  621,  it  was  held 
that  the  evidence  was  amply  sufficient  to 
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justify  the  jury  in  finding  that  there  was 
a  taking  from  the  person  by  force  or 
fear  where  accused,  having  attracted  his 
victim's  attention  to  a  certain  place, 
suddenly  struck  him,  rendering  him  un- 
conscious, after  which  accused  went 
through  his  victim's  pockets,  taking 
therefrom  all  of  his  money. 

But  there  is  not  a  putting  in  fear  or 
violence  sufficient  to  sustain  a  charge  of 
robbery  in  demanding  that  another  turn 
over  his  pocketbook,  where  the  only  evi- 
dence to  support  the  charge  is  that  ac- 
cused carried  a  walking  stick,  which, 
however,  according  to  the  evidence  of 
the  victim  himself,  was  not  raised. 
Easley  v.  State  (1917)  —  Tex.  Crim. 
Rep.  — ,  199  S.  W.  476. 

Also  it  does  not  constitute  robbery  to 
take  money  from  an  open  drawer  al- 
though the  owner  of  the  money  had 
been  tied  by  accused,  where  the  tying 
was  for  another  purpose  and  the  taking 
of  the  money  was  an  afterthought. 
United  States  v.  Birueda  (1905)  4  Phil- 
ippine! 229. 
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—  snatching  —  when  property  is  at- 
tached to  the  person  so  as  to  afford 
resistance. 

Supplementing  note  in  46  L.R.A.(N.S.) 
1151. 

The  force  exerted  by  a  robber  in  jerk- 
ing a  watch  from  the  pocket  of  his  vic- 
tim, and  the  resistance  afforded  by  the 
chain  which  attached  the  watch  to  his 
person,  constitute  technically  all  the 
force  and  resistance  necessary  to  sup- 
port a  charge  of  robbery.  Bowen  v. 
State  (1915)  16  Ga.  App.  110,  84  S.  E. 
730. 

—  when  the  taking  is  without  the 
knowledge  of  the  person  robbed. 

Supplementing  note  in  46  L.R.A.(N.S.) 
1151. 

To  sustain  a  charge  of  robbery  by 
force  it  is  not  necessary  to  show  that 
the  victim  was  conscious  of  the  taking. 
Bowen  v.  State  (Ga.)  supra,  distinguish- 
ing Williams  v.  State  (1911)  9  Ga.  App. 
170,  70  S.  E.  890,  cited  in  note  in  46 
L.R.A.(N.S.)  at  page  1153. 

So,  the  jury  are  authorized  to  con- 
clude that  terrible  injuries  which  have 
been  inflicted  upon  the  person  of  the 
owner  of  property  indicate  active  resist- 
ance on  his  part  and  the  use  of  force  on 
the  part  of  one  accused  of  robbery  in 
removing  the  property  from  his  person, 
even  though  resistance  may  have  been 
blindly  offered,  and  the  force  exercised 
against  a  man  practically  unconscious 
from  drink  or  drugs,  who  is  unable  to 
recall  the  facts  when  finally  restored  to 
reason.    Bowen  v.  State,  (Ga.)  supra. 

The  court  in  this  case  refused  to  dis- 
cuss whether  the  giving  of  drugged 
liquor  which  almost  immediately  affected 
the  victim  and  soon  rendered  him  uncon- 
scious was  constructive  force,  as  it  was 
considered  that  there  was  sufficient  other 
evidence  to  sustain  a  conviction  of  rob- 
bery. 

Where  one  puts  his  hand  into  the 
pocket  of  another  and  takes  a  purse 
therefrom  without  putting  him  in  fear, 
and  using  only  such  force  as  is  necessary 
to  abstract  the  purse,  it  does  not  con- 
stitute robbery.  Nelson  v.  State  (1915) 
11  Okla.  Crim.  Rep.  259,  146  Pac.  315 
(citing  Monaghan  v.  State,  to  which  the 
earlier  note  is  attached). 

And  merely  inserting  one's  hand  into 
another's  pocket  and  abstracting  there- 
from loose  change,  with  intent  to  steal 
it,  does  not  come  within  a  statute  mak- 
ing everyone  guilty  of  robbery  who 
feloniously  takes  the  property  of  an- 
other from  his  person  and  against  his 
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will,  by  violence  to  his  person.  State  v. 
Parker  (1914)  262  Mo.  169,  L.R.A.1915C, 
121,  170  S.  W.  1121.  The  court  distin- 
guished cases  which  sustained  a  convic- 
tion of  robbery  where  the  facts  showed 
that  there  was  a  sudden  snatching  or 
jerking  of  the  property  from  the  person 
of  another. 

Whether  there  was  such  force  as  to 
constitute  robbery,  where  one  put  her 
arms  around  another  and  took  money 
from  his  pocket,  was  held  in  State  v. 
Spivey  (1918)  —  Mo.  — ,  204  S.  W.  259, 
to  be  a  question  for  the  jury. 

Constructive  force  —  threat*  of  prose- 
cution. 

Supplementing  note  in  46  L.R.  A.  (N.S.) 
1153. 

The  taking  of  property  was  held  in 
People  v.  Pasqueria  (1916)  30  Gal.  App. 
625,  159  Pac.  173,  to  have  been  accom- 
panied by  all  the  elements  constituting 
thjb  crime  of  robbery  where  accused  en- 
tered a  Chinaman's  store,  and,  claiming 
to  be  a  detective,  accused  the  Chinaman 
of  having  lottery  tickets  in  his  posses- 
sion, and  stated  that  he  wanted  to 
search  his  place,  and,  under  the  pretense 
of  making  a  search  for  lottery  tickets, 
put  his  hand  in  the  Chinaman's  pocket 
and  took  therefrom  a  pocketbook  and 
purse  from  which  he  abstracted  $30  in 
money,  a  diamond  ring  valued  at  $65, 
and  a  stick  pin,  and,  putting  them  in  his 
own  pocket,  struck  the  Chinaman  upon 
the  jaw  and  ran  out  of  the  store. 

Force  employed  as  a  means  of  escape 
or  to  prevent  a  recapture  of  prop- 
erty taken  without  force* 

Supplementing  note  in  46  L.R.A.(N.S.) 
1153. 

The  crime  of  robbery  is  committed  if 
one  exerts  sufficient  force  to  overcome 
the  resistance  encountered,  where  the 
property  is  not  taken  surreptitiously. 
Gordon  v.  State  (1916)  125  Ark.  Ill,  187 
S.  W.  913,  Ann.  Cas.  1918A,  419. 

So,  also,  it  constitutes  robbery  where 
one  who  has  grabbed  a  tray  of  jewelry 
exerts  force  in  his  struggle  to  escape 
with  the  jewelry  from  his  pursuers.  Til- 
ler v.  State  (1908)  32  Onio  C.  C.  704. 
The  court  stated  that  the  grabbing  of 
the  tray,  the  pursuit,  .the  struggle  to  es- 
cape, and  the  escape  with  the  tray,  were 
concomitant  and  concurrent  acts  con- 
stituting robbery  under  the  statute  de- 
fining that  crime. 

Decisions  under  special  statute. 

Supplementing  note  in  46LJt.A(N.S.) 
1153. 
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Under  the  Georgia  Penal  Code  of  1910, 
§  149,  the  crime  of  robbery  may  be  com- 
mitted by  the  sudden  snatching  of  prop- 
erty from  the  person  of  another.    Jones 


v.  State  (1916)  18  Ga.  App.  8,  89  S.  E. 
342. 

See  also  Moore  v.  State  (1917)  20  Ga, 
App.  190,  92  S.  E.  963.  J.  H.  B. 


TENNESSEE  SUPREME  COURT. 

SHELBY  COUNTY 
v. 

MEMPHIS  ABSTRACT  COMPANY. 
(—  Tenn.  — ,  203  S.  W.  339.) 

Record  —  exaction  of  rent  for  copying. 

A  oounty  cannot  collect  rent  from  a  cor- 
poration engaged  in  making  copies  of  the 
real  estate  records  of  the  county  if  it  does 
not  interfere  with  the  use  of  the  registry  by 
the  public,  and  it  has  made  satisfactory 
arrangement  with  the  custodian  of  the 
records;  at  least,  if  the  commissioners  had 
no  statutory  authority  to  lease  space  in  the 
offices  occupied  by  county  officials. 
For  other  cases,  see  Records  and  Recording 

Laws,  I.  in  Dig.  1-62  N.  8. 

(May  18,  1918.) 

PETITION  for  a  writ  of  certiorari  to  re- 
view a  decree  of  the  Court  of  Civil  Ap- 
peals affirming  a  decree  of  the  chancellor 
dismissing  a  bill  filed  to  recover  an  amount 
alleged  to  be  due  for  the  use  and  occupa- 
tion by  defendant  of  working  space  in  the 
registry  of  deeds  of  the  plaintiff  county. 
Writ  denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  fjee  Bartels,  for  petitioner: 

The  county  has  complete  control  over  the 
courthouse. 

11  Cyc.  462,  463;  McQuillin,  Mun.  Corp. 
*s%  1140-1146;  San  Joaquin  County  v. 
Budd,  96  Cal.  47,  30  Pac.  967;  Bath  County 
v.  Denton,  162  Ky.  47,  171  S.  W.  1000. 

The  abstract  company  was  not  entitled 
to  the  use  and  occupancy  of  the  county's 
property  over  its  objection. 

Memphis  v.  Waite,  102  Tenn.  274,  62 
S.  W.  161,  24  Cyc.  1139. 

The  abstract  company  was  not  a  licensee. 

Ohio  A  M.  R.  Co.  v.  McCarthy,  96  U.  S. 
258,  24  L.  ed.  693;  Ault  v.  Dustin,  100 
Tenn.  366,  46  S.  W.  9$1,  25  Cyc.  645. 

Private  abstract  companies  are  not  enti- 
tled to  the  use  and  inspection  of  public 
records  for  the  purpose  of  making  abstracts 
to  sell  to  the  public. 

Note.  —  As  to  right  to  rent  or  other  com- 
pensation from  private  persons  or  corpora- 
tions making  special  or  unusual  use  of 
public  records,  see  annotation  following  this 
case,  post,  942,  and  references  therein  to  an- 
notations on  related  questions. 


34  Cyc.  592-696;  1  R.  C.  L.  p.  96,  $  8; 
Warvelle,  Abstracts  of  Title,  $  60;  State  ex 
rel.  Nevada  Title  Guaranty  A  T.  Co.  v. 
Grimes,  6  L.R.A.(N.S.)  546,  and  note,  29 
Nev.  60,  124  Am.  St.  Rep.  883,  84  Pac. 
1061;  State  v.  Watkins,  123  Tenn.  503,  30 
LJLA.(N.S.)  829,  130  S.  W.  839;  Bell  ▼. 
Commonwealth  Title  Ins.  k  T.  Co.  189 
U.  S.  131,  134,  47  L.  ed.  741,  744,  23  Sup. 
Ct.  Rep.  669. 

Mr.  J.  S.  Allen,  for  defendant. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

The  bill  of  complaint  was  filed  by  the 
county  of  Shelby  to  recover  of  the  defend- 
ant company  a  sum  claimed  to  be  due  for 
the  use  and  occupation  by  the  latter  of 
working  space  in  the  registry  of  deeds  of 
that  county. 

The  chancellor  and  the  court  of  civil  ap- 
peals have  denied  the  county  relief,  and  it 
here  seeks  a  review  of  the  decree  of  the 
latter  court 

The  Memphis  Abstract  Company  is  a  cor- 
poration organized  under  the  laws  of  this 
state  for  the  purpose  indicated  by  its  name, 
and  it  pays  an  occupation  tax  to  the  state 
of  Tennessee  for  the  privilege  of  doing  an 
abstract  business.  It  maintains  its  general 
and  regular  office  in  the  business  center  of 
the  city  of  Memphis,  where  all  of  its  records 
are  kept. 

The  defendant  company  keeps  in  the  office 
of  the  register  of  deeds  two  of  its  employees 
engaged  in  the  taking  from  the  records  of 
notes  for  the  preparation  of  abstracts  to 
meet  current  demands,  as  well  as  data  for 
a  set  of  abstract  books  from  which  ab- 
stracts may  be  made  for  patrons  in  the 
future.  These  employees  occupy  two  desks 
and  about  one  sixteenth  of  the  floor  space 
of  one  of  the  two  rooms  of  the  registry; 
they  usually  are  there  in  service  from  8 
A.  m.  to  5  P.  m.  of  each  business  day;  dur- 
ing dark  days  or  hours  they  avail  them- 
selves of  the  county's  lighting  system,  The 
abstract  company  has  installed  a  telephone 
which  connects  the  registry  of  deeds  with 
its  general  office  by  a  private  wire,  but  this 
was  done  under  the  direction  of  a  county 
commissioner,  with  the  consent  of  the  reg- 
ister of  deeds.  The  deputy  register  testi- 
fies that  this  private  telephone  line  is  a 
great  convenience  to  the  public  and  to  the 
register  of  deeds,  due  to  the  liberal  accom- 
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modations  afforded  by  the  company  in  pro- 
curing over  the  line  from  the  city  office  of 
the  company  of  references  to  the  records 
where  the  registry  index  system  may  fail 
to  give  information.  For  such  use  no 
charge  is  made  by  the  abstract  company. 
The  same  witness  shows  that  employees  of 
the  company  otherwise  are  of  considerable 
aid  to  the  register  in  checking  up  errors 
made,  by  his  clerical  force. 

The  abstract  company  does  not  claim  or" 
make  as  of  right  exclusive  use  of  the  table 
or  chairs;  the  space  occupied  by  its  em- 
ployees is  not  in  any  way  partitioned  or 
divided  from  the  balance  of  the  room.  These 
employees  in  the  above  and  all  other  re- 
spects have  conformed  to  the  demands  and 
requests  of  the  register  in  the  use  made  of 
the  office,  equipment,  and  records. 

The  county  court  of  Shelby  county  con- 
ceived that  the  defendant  company  should 
pay  to  it  a  rental  for  the  use  of  the  space, 
tables,  chairs,  and  facilities,  and  by  resolu- 
tion ordered  the  bringing  of  the  present 
suit,  after  compliance  with  a  demand  that 
the  defendant  become,  and  pay  rent  as, 
lessee,  was  refused. 

It  is  made  clearly  to  appear  that  the 
presence  and  work  of  the  two  employees  of 
the  abstract  company  do  not  interfere  with 
the  work  of  the  register  or  with  the  public 
in  its  use  of  the  registry.  Eight  other 
desks  are  maintained  in  the  same  room 
where  these  employees  work,  and  they  are 
generally  unoccupied.  It  is  shown  that  the 
register  of  deeds  makes  no  objection,  but, 
on  the  contrary,  is  pleased  to  have  the  force 
of  the  defendant  company  carry  forward  its 
work  as  described,  because  of  the  indicated 
incidental  advantages  to  himself  and  sub- 
ordinates. 

The  theory  of  the  county  is  that  the  de- 
fendant has  no  legal  right  to  so  occupy 
space  in  the  registry  for  the  preparation  of 
data  for  abstracts  except  where  the  ab- 
stracts are  to  serve  a  present  demand 
therefor;  further,  that  the  preparation  of 
abstract  books  for  prospective  uses  is  not 
legitimate,  and,  being  for  the  profit  of  a 
private  corporation,  the  latter  must  pay 
the  county  a  reasonable  sum  for  the  facili- 
ties afforded. 

According  to  the  rules  of  the  common  law 
as  administered  in  England  there  was  no 
general  or  public  right  of  inspection  of  pub- 
lic records,  that  right  being  confined  to 
those  who  had  a  personal  interest  in  the 
property  affected  by  the  records.  The 
greater  portion  of  the  real  property  in  Eng- 
land was  held  by  the  nobility  and  the  aris- 
tocracy in  large  estates,  and  the  system 
that  prevailed  looked  to  the  descent  of 
realty  to  the   oldest  son   and  other  heirs, 


often   bv  entail,  and  this  resulted  in  few 
transfers. 

In  America  different  ideals  have  pre- 
vailed, and  these  brought,  as  a  necessary 
consequence,  a  decided  change.  Small  hold- 
ings in  fee  have  resulted  from  the  Ameri- 
can concept  and  principle  of  equality  as 
between  heirs,  and  activity  of  sales  and 
freedom  of  transfer  have  been  encouraged 
by  the  policy  of  our  laws. 

The  earlier  common-law  decisions  are, 
therefore,  not  applicable  to  the  changed 
conditions,  and  should  have  little  influence 
in  the  molding  of  precedents  respecting  the 
right  to  inspect  and  make  use  of  registries 
of  titles.  If  subsequent  purchasers  and  en- 
cumbrances are  to  be  charged  with  notice 
of  all  that  appears  of  record  affecting  the 
particular  real  estate,  it  is  but  sheer  jus- 
tice that  the  law  should  be  liberalized  so  as 
not  only  to  extend  the  right  of  inspection 
to  members  of  the  public  who  may  be  inter- 
ested in  the  title,  but  so  as  to  expand  the 
opportunity  for  notice  to  all  who  may  be 
injured  should  they  act  or  deal  without  no- 
tice. Sound  policy  would  give  to  the  con- 
tents of  the  registries  of  deeds,  mortgages, 
and  liens  the  widest  possible  publicity,  and 
in  the  form  that  is  the  most  reliable  and  re- 
assuring. Whatever  adds  to  the  vendibility 
of  real  property  at  its  full  value  augments 
the  wealth  of  the  state. 

While  the  title  examiner  or  abstracter 
has  followed  his  profession  ever  since  a 
system  of  registration  was  adopted,  there 
has  come  in  modern  times  the  creation  and 
development  of  the  abstract  company,  which 
in  turn  has  paved  the  way  for  and  made 
possible  the  title  guaranty  company.  The 
constantly  increasing  complication  of  land 
titles,  especially  in  populous  centers,  has 
made  each  of  these  not  only  a  utility,  but  a 
necessity,  as  aids  in  the  ascertainment  and 
assurance  of  rights  based  upon  titles  to 
realty. 

It  is  interesting  to  note  the  persistence 
of  the  influence  of  early  common-law  de- 
cisions upon  some  of  the  modern  rulings  in 
respect  to  the  rights  of  abstracters  and  ab- 
stract companies  to  inspect  and  make  use 
of  public  records  in  order  that  they  may 
perform  their  legitimate  and  necessary  ser- 
vice to  the  public.  Several  courts,  in  an- 
nouncing the  rule  applicable  in  such  cases, 
have  conformed  as  nearly  as  might  be  to 
the  common-law  principle  of  restrictive  in- 
spection. State  ex  rel.  Nevada  Title  Guar- 
anty &  T.  Co.  v.  Grimes,  29  Nev.  50,  5 
L.R.A.(N.S.)  545,  124  Am.  St.  Rep.  883,  84 
Pac.  1061,  and  cases  cited  therein  and  in 
the  notes. 

The  doctrine  of  this  line  of  cases  is  that 
the  right  of  an  abstract  company  to  an  io- 


L.R.A.1918E. 


SHELBY  COUNTY  v.  MEMPHIS  ABSTRACT  CO. 


941 


spection  of  the  records  and  taking  data 
therefrom  exists  only  as  to  current  or  pend- 
ing transactions  iir  which  the  company  is 
authorized  or  employed  to  make  search  or 
furnish  particular  abstracts;  and  the  priv- 
ilege of  copying  from  the  records  for  the 
purpose  of  compiling  abstract  books  in 
order  that  the  company  may  be  able  to  sup- 
ply for  profit  abstracts  to  all  persons  who 
may  in  the  future  desire  them  is  denied. 

These  decisions  have  been  criticized, 
justly  as  we  think,  by  other  courts. 

In  Hanson  v.  Eichstaedt,  69  Wis.  539,  35 
N.  W.  31,  a  suit  similar  to  the  present  ac- 
tion, except  that  it  was  instituted  by  the 
register,  it  was  said:  Complainant  "con- 
tends that  the  right  to  inspect  and  copy 
public  records  is  confined  to  those  having 
some  interest  in  the  particular  record 
sought  to  be  .  .  .  copied,  and  does  not 
extend  to  one  seeking  to  do  so  from  mere 
curiosity,  or  for  his  own  private  gain. 
Such  seems  to  be  substantially  the  rule  at 
common  law1.9 

After  reviewing  authorities  construing 
similar  statutes  of  various  states,  the  court 
said:  "In  so  far  as  the  Alabama  and  Michi- 
gan courts  may  have  indicated  that  a  stat- 
ute giving  certain  enumerated  rights  re- 
specting records  to  'any  person'  is  a  mere 
confirmation  of  a  rule  at  common  law,  giv- 
ing similar  rights  to  only  a  particular  class 
of  persons,  we  must  decline  to  follow  them. 
On  the  contrary,  we  must  hold  that  our 
statute  in  question  extends  such  right  of 
examination,  eta,  to  'any  person'  applying 
to  such  custodian  of  public  records  in  a 
proper  manner,  subject,  however,  to  the 
payment  of  fees  when  allowed,  and  such 
reasonable  supervision  and  control  by  such 
officer  as  are  essential  to  the  convenient 
performance  of  his  duties,  and  the  current 
business  of  the  public." 

In  State  ex  rel.  Cole  v.  Rachac,  37  Minn. 
373,  35  N.  W.  7,  the  relator  was  an  ab- 
stracter, and  the  defendant  was  the  regis- 
ter. The  court  wrote:  "Counsel  for  appel- 
lant [the  register]  plants  himself  squarely 
upon  the  broad  proposition  that  respondents 
are  not  entitled  to  any  such  privileges,  be- 
cause they  have  no  interest  in  the  records 
which  they  desire  to  examine.  His  conten- 
tion may  be  briefly  stated  thus:  (1)  At 
common  law  no  person  had  a  right  to  copy 
or  examine  the  records  in  a  public  office,  in 
which  he  had  no  interest,  present  or  pros- 
pective. (2)  That  the  statute  does  not  ex- 
tend this  right  to  others,  but  merely  regu- 
lates its  exercise  by  those  who  already 
possess  it  at  common  law.  Conceding  that 
the  rule  at  common  law  was  as  stated,  the 
question  is,  how  far  has  this  been  changed 
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by  General  Statutes  of  1878,     .     .     . 
amended  by  Laws  of  1885    .    .    .1 

"In  view  of  its  very  strong  and  general 
language,  we  are  strongly  inclined  to  think 
that  the  original  statute  gave  to  every  per- 
son a  right  to  inspect  and  examine,  at  all 
reasonable  times,  and  in  a  proper  way,  all 
public  records  in  the  office  of  the  register 
of  deeds,  whether  he  had  any  interest  in 
them  or  not,  subject,  of  course,  to  such  rea- 
sonable rules  as  might  be  necessary  to  se- 
cure the  safety  of  the  records,  and  provided 
it  was  done  in  such  a  way  as  not  to  inter* 
fere  with  the  proper  performance  of  the 
official  duties  of  the  register  of  deeds.  .  .  . 
These  abstract  offices,  if  properly  conducted, 
are  a  great  public  convenience,  because,  for 
well-known  reasons  they  are  usually  the 
only  place  where  abstracts  of  title  can  be 
conveniently  obtained.  It  is  essential  to 
the  convenient  and  proper  transaction  of 
the  business  that  those  engaging  in  it  pro- 
vide themselves  with  these  *  tract  indexes.' 
This*  can  only  be  done  by  examination  of 
the  records  in  the  register's  office,  and  mak- 
ing copies  or  abstracts  of  the  same.  The 
right  to  do  this  had  been  usually  exercised 
and  conceded  without  question.  But  in 
some  instances  the  right  had  been  denied, 
and  disputes  and  even  litigation  over  the 
matter  had  arisen  between  the  registers 
and  the  'abstract'  men.  .  .  .  The  original 
statute  gave  to  everyone  demanding  it  the 
right  to  'inspect*  these  records." 

See  also  Clay  v.  Ballard,  87  Va.  787,  13 
8f.  E.  262;  Burton  v.  Tuite,  78  Mich.  363, 
7  LJR.A.  73,  44  N.  W.  282;  State  ex  rel. 
Davis  v.  McMillan,  49  Fla.  243,  38  So.  666, 
6  Ann.  Cas.  537. 

Warvelle,  in  his  work  on  Abstracts  of 
Title,  page  71,  on  a  review  of  the  conflict- 
ing authorities,  expresses  the  view  that  free 
and  unhindered  inspection  of  public  records 
should  be  accorded  abstracters  as  a  matter 
of  public  interest,  if  not  as  a  matter  of  pri- 
vate right. 

The  true  right  of  an  abstract  company 
in  this  regard  is  not  an  unrestricted  one. 
Its  agents  and  employees  must  exercise  the 
privilege  by  complying  with  such  reason- 
able regulations  as  the  law  and  the  regis- 
ter, as  custodian  of  the  records,  may  pre- 
scribe, "Buch  as  a  limitation  on  the  number 
of  employees  that  an  abstracter  may  put  at 
work  on  the  records  at  one  time,  decent 
and  orderly  behavior  of  such  employees/' 
etc.     1  R.  C.  L.  p.  98,  and  cases  cited. 

By  §  505  of  Thompson's  Shannan's  Code 
the  sheriff  of  the  county  is  given  charge  of 
the  courthouse,  unless  some  other  person  is 
specially  appointed  by  the  court  for  the 
purpose,  and  he  is  given  power  to  prevent 
trespassing  and  to  exclude  intruders.    The 


942 


TENNESSEE  SUPREME  COURT. 


county  register  is  custodian  of  the  records 
in  his  office,  and  in  event  the  employees  of 
defendant  company  should  prove  to  be  in- 
truders by  refusing  to  obey  reasonable  rules 
•r  demands  of  the  register,  or  should  un- 
duly interfere  with  other  members  of  the 
public  in  their  use  of  the  registry,  the 
sheriff  would  have  authority  to  exclude 
them. 

The  decisions  above  discussed,  it  is  to  be 
observed,  involved  the  claim  or  right  of 
registers  to  make  charges  against  abstract- 
ers or  abstract  companies.  In  the  instant 
case,  this  feature  is  not  presented.  On  the 
contrary,  the  county  register  is  content 
with  the  working  place  and  methods  of  the 
abstract  company,  and  satisfied  with  the 
aid  he  receives  from  data  collected  by  it  to 
which  he  may  resort  for  needed  informa- 
tion. 

This  being  true,  we  think  it  manifest 
that  the  other  county  authorities,  here  as- 
serting right  of  control,  have  no  power  to 
require  the  payment  of  a  rental  by  thjs  ab- 
stract company  for  the  use  of  office  space 
or  facilities. 

The  powers  intrusted  to  county  courts 
emanate  from  the  legislature  alone;  hence 
the  measure  and  limit  of  those  powers  are 
to  be  found  in  the  statutes,  and  when  a 
power  claimed  for  them  is  not  conferred  by 
some  statute,  it  must  be  held  not  to  exist. 
Nashville  &  K.  R.  Co.  v.  Wilson  County, 
89  Tenn.  597,  15  S.  W.  44«. 

We    fail    to    find    any    statutory    power 


granted  to  the  quarterly  county  court  or  to 
the  county  commissioners  of  Shelby  county 
to  lease  any  part  of  the  space  in  the  offices 
designated  for  the  use  of  county  officials, 
and  we  think  it  is  clear  that  no  such  au- 
thority exists.  The  power,  if  existent,  on 
exercise  would  give  the  lessee  the  right  to 
control  the  space  leased  to  him  or  it  to  the 
exclusion  of  other  members  of  the  public, 
and  the  leases  could  be  multiplied,  result- 
ing in  the  serious  embarrassment  of  others 
whose  rights  to  use  the  registry  rooms 
and  equipment  cannot  be  denied. 

In  the  absence  of  statutory  authority  no 
part  of  the  rooms  in  current  use  as  a  regis- 
try of  deeds  and  as  part  of  a  courthouse 
may  be  leased  to  be  uBed  for  a  period  of 
months  or  years  for  private  purposes. 
County  buildings  and  their  equipment  are 
public  property  held  by  the  county,  but  in 
trust  for  the  public  use.  7  R.  C.  L.  p.  948; 
State  ex  rel.  Scott  v.  Hart,  33  L.R.A.  118, 
144  Ind.  107,  43  N.  E.  7;  Decatur  v.  De 
Kalb  County,  130  Ga.  488,  61  S.  E.  23. 

Any  rule  other  than  the  one  we  declare 
would  lead  to  entanglements  and  abuses 
against  which  the  public  should  be  pro- 
tected as  a  matter  of  public  policy.  As 
pointed  out  by  the  court  of  civil  appeals, 
the  moment  rent  is  charged  and  collected, 
special  privileges  arise,  and,  too,  in  a  place 
where  equal  privilege  must  prevail. 

Content  as  we  are  with  the  judgment  of 
that  court,  the  petition  for  writ  of  certio- 
rari to  review  it  is  denied. 


"Right  to  rent  or  other  compensation  from  private 
persona  or  corporations  making  special  or  unusual  use  of  public 
records* 


As  to  the  right  to  copy  real  estate 
records  for  purpose  of  compiling  an  in- 
dependent set  of  abstract  books,  see  note 
to  State  ex  rel.  Nevada  Title  Guaranty 
&  T.  Co.  v.  Grimes,  5  L.R.A.(N.S.)  545. 

No  case  has  been  found  precisely  in 
point  with  Shelby  County  v.  Memphis 
Abstract  Co.  ante,  939,  involving  the 
right  to  exact  rent  from  abstractors  en- 
gaged in  copying  public  records. 

While  the  statutory  right  to  a  free 
examination  of  the  public  records  con- 
fers permission  to  make  memoranda  or 
copies,  it  does  not  extend  to  lawyers  en- 
gaged in  negotiating  loans  on  mortgages 
of  real  estate  permission  to  make  a  com- 
plete abstract  of  the  titles  to  all  the 
lands  in  the  county  for  future  use  in 
their  business.  The  right  of  free  exam- 
ination is  the  rule,  and  the  inhibition  of 
such  privilege,  when  the  purpose  is 
speculation,  or  idle  curiosity,  is  the  ex- 
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ception.     Randolph  v.  State   (1886)  82 
Ala.  527,  60  Am.  Rep.  761,  2  So.  714. 

So,  it  was  stated  in  Bean  v.  People 
(1883)  7  Colo.  200,  2  Pac.  909,  that  the 
statute  conferring  upon  persons  the  right 
to  examine  the  public  records  was  not 
designed  to  allow  individuals  who  wish 
to  abstract  the  entire  records  for  future 
profit  in  their  private  business,  the 
privilege  of  using  continuously  the  pub- 
lic property,  and  of  monopolizing  from 
day  to  day,  for  months  and  years,  a 
portion  of  the  time  and  attention  of  a 
public  officer  against  his  will  and  with- 
out recompense. 

It  is  held  in  Belt  v.  Prince  George's 
County  Abstract  Co.  (1890)  73  Md.  289, 
10  L.R.A.  212,  20  Atl.  982,  that  a  cor- 
poration chartered  for  the  purpose  of 
making  abstracts  of  titles  to  real  estate 
has  no  right  by  its  own  officers  and  em- 
ployees to  examine  and  make  abstracts 
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or  copies  of  the  public  records  in  the 
county  clerk's  office  without  paying  the 
fees  allowed  by  law  to  the  clerks  there- 
for, under  statutes  giving  such  clerks 
the  custody  of  the  books  and  papers  per- 
taining to  their  offices,  and  requiring 
them  to  keep  and  preserve  the  same  and 
deliver  them  to  their  successors  in  office 
in  good  order  and  repair,  and  to  give  a 
copy  of  any  paper  or  record  to  the  per- 
son applying  for  it,  upon  receipt  of  the 
usual  fees. 

It  is  held  in  Newton  v.  Fisher  (1887) 
98  N.  0.  20,  3  S.  E.  822,  that  while  all 
persons  have  the  right  to  inspect  the 
records  in  the  office  of  the  registrar  of 
deeds  freely  and  without  charge,  no  one 
has  a  right,  without  the  payment  of 
proper  fees,  to  make  an  abstract  of  all 
transfers  of  real  and  personal  property 
for  a  year* 

Under  a  New  Jersey  act  to  regulate 
fees  provision  is  made  for  the  compensa- 
tion of  county  clerks  for  certain  serv- 
ices, among  which  is  the  searching  of 


the  records  in  their  offices ;  but  the  com- 
pensation is  expressly  confined  to  serv- 
ices performed  by  them.  That  provision 
cannot  be  extended  by  construction  so 
as  to  authorize  a  demand  by  the  clerk 
for  pay  for  services  not  in  fact  rendered 
by  him  or  his  assistants.  Lum  v.  Mc- 
Carty  (1877)  39  N.  J.  L.  287.  In  the 
above  case  an  attorney  went  to  the  office 
of  the  county  clerk  and  demanded  ad- 
mission and  access  to  the  records  and 
books  therein,  for  the  purpose  of  exam- 
ining them,  but  was  refused  such  admis- 
sion and  access  unless  he  would  agree  to 
pay  the  clerk  the  same  fees  for  the 
privilege  of  examining  the  records  and 
books  as  such  clerk  would  be  entitled  by 
law  to  charge  if  he  should  himself  make 
the  proposed  examination.  The  attorney 
yielded  to  the  demand,  and  paid  the  fees 
under  protest,  and  this  action  was 
brought  to  recover  back  the  money. 
There  is  no  point  made,  however,  in  this 
■case,  of  an  unusual  use  of  the  records. 

J.  D.  C. 
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STATE  OF  UTAH,  Appt., 
v. 

CERTAIN  INTOXICATING  LIQUORS  and 
OTTO  MEEK,  Respt. 

(—  Utah,  — -;  172  Pac.  1050.) 

Intoxicating   liquor  —  abolishing   right 
to  possession. 

1.  The  possession  of  liquor  for  private 
use  becomes  unlawful  when  the  act  takes 
effect,  although  purchased  prior  to  that 
time,  under  a  statute  making  it  unlawful 
for  any  person  to  have  in  his  possession  any 
intoxicating  liquor,  and  declaring  that  there 
shall  be  no  property  rights  whatever  in 
liquors. 

For  other  cases ,  see  Intoxicating  Liquors, 
III.  a,  in  Dig.  1-52  N.  8. 


Constitutional   law  —  destroying;   prop- 
erty rights  in  liquor. 

2.  No  constitutional  right  is  infringed  by 
a  statute  making  unlawful  from  the  time 
of  its  taking  effect  the  possession  of  liquors 
previously  acquired  for  personal  use,  and 
destroying  property  rights  therein. 
For  other  cases,  see  Intoxicating  Liquors, 

I.  a,  1,  in  Dig.  1S2  N.  8. 

(March  28,  1918.) 

APPEAL  by  the  State  from  a  judgment 
of  the  District  Court  for  Weber  County 
in  favor  of  defendant  Meek  in  a  proceeding 
filed  to  determine  title  to  certain  intoxi- 
cating liquors.    Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Dan  B.  Shields,  Attorney  Gen- 
eral,   James    H.    Wolfe    and    Oliver    O. 


Note.  —  The  power  to  prohibit  the  keep- 
ing of  intoxicating  liquor  irrespective  of 
any  intention  to  sell  it  in  violation  of  law 
is  discussed  in  the  notes  to  Com.  v.  Camp- 
bell, 24  L.RJL(N.S.)  172;  Eidge  v.  Besse- 
mer, 26  L.R.A.(N.S.)  394;  Com.  v.  Smith, 
L.R.A.1915D,  172;  and  Delaney  v.  Plunkett, 
L.R.A.1917D,  938.  An  appeal  to  the  United 
States  Supreme  Court  from  the  decision  in 
Barbour  v.  State,  146  6a.  667,  L.R.A.,  — , 
— ,  92  S.  E.  70  (referred  to  in  the  note  in 
L.R.A.1917D,  9S8),  holding  in  accord  with 
State  v.  Cebtain  Intoxicating  Liquors,  is 
pending  at  the  date  of  the  present  note. 
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See  also  the  decision  in  Re  Crane,  L.R.A. 
19 18 A,  942,  and  footnote  thereto. 

The  power  to  prohibit  the  manufacture  or 
production  of  liquor  for  one's  own  use  is 
discussed  in  the  note  to  State  v.  Fabbri, 
L.R.A.1918A,  419. 

The  constitutionality,  construction,  and 
effect  of  the  Webb-Kenyon  Act  is  discussed 
in  the  notes  to  Adams  Exp.  Co.  v.  Ken- 
tucky, L.R.A.1916C,  299;  James  Clark  Dis- 
tilling Co.  v.  Western  Maryland  R.  Co. 
L.R.A.1917B,  1229,  and  American  Exp.  Co. 
r.  Bear,  L.R.A.1918B,  466.  See  the  subse- 
quent case  of  Moragne  t.  State,  post,  948, 
and  footnote  thereto. 
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Dalby,  Assistant  Attorneys  General,  for  the 
State: 

Prohibition  of  possession  of  intoxicating 
liquor,  or  of  possession  above  a  certain 
amount,  is  a  reasonable  exercise  of  public 
power. 

Ex  parte  Wilson,  6  Okla.  Crim.  Rep.  451, 
119  Pac.  506;  Com.  v.  Smith,  163  Ky.  227, 
L.R.A.1915D,  172,  173  S.  W.  340;  Selma  v. 
Brewer,  9  Cal.  App.  70,  98  Pac.  61;  State 
v.  Clark,  28  N.  EL  176,  61  Am.  Dec.  611; 
Heisembrittle  v.  Charleston,  2  McMull.  L. 
233;  Cohen  v.  State,  7  Ga.  App.  5,  65  S.  E. 
1096;  Easley  v.  Pegg,  63  S.  C.  98,  41  S.  E. 
18;  Preston  v.  Drew,  33  Me.  558,  54  Am. 
Dec.  639;  Southern  Exp.  Co.  v.  Whittle,  194 
Ala.  406,  L.R.A.1916C,  278,  69  So.  652; 
Purity  Extract  &  Tonic  Co.  v.  Lynch,  226 
U.  S.  192,  57  L.  ed.  184,  33  Sup.  Ct.  Rep. 
44;  State  v.  PhillipB,  109  Miss.  22,  L.RA. 
1915D,  530,  67  So.  651;  Re  Crane,  27  Idaho, 
671,  L.R.A.1918A,  942,  151  Pac.  1006;  State 
v.  Fabbri,  98  Wash.  207,  LJLA.1918A,  416, 
167  Pac.  133;  State  v.  Marastoni,  85  Or.  37, 
165  Pac.  1177. 

The  legislature  has  power  to  prohibit  the 
possession  of  intoxicating  liquors  which 
were  purchased  before  August  1st,  1917, 
and  which  are  possessed  after  that  date  for 
personal  use  only. 

O'Rear  v.  State,  —  Ala.  App.  r-,  72  So. 
505. 

Mr.  George  Halverson,  for  respondent. 

Corf  man,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  proceeding  begun  on  the  com- 
plaint of  the  state,  filed  in  the  municipal 
court  of  Ogden  City,  against  certain  intoxi- 
cating liquors,  seized  by  peace  officers  on 
the  18th  day  of  August,  1917,  under  the 
provisions  of  chapter  2  of  the  Laws  of 
Utah  1917,  "prohibiting  the  manufacture 
and  use  of  intoxicating  liquors  and  regu- 
lating the  sale  and  traffic  therein,"  entitled, 
"An  Act  to  Define,  Prohibit,  and  Regulate 
the  Sale,  Manufacture,  Use,  Advertisement 
of,  Possession  of,  or  Traffic  in  Intoxicating 
Liquor,  Malt  or  Brewed  Drinks;  Providing 
for  Its  Enforcement,  and  Providing  Pen- 
alties and  Remedies  for  Its  Violation." 
The  municipal  court,  under  the  provisions 
of  the  said  act,  commanded  and  directed 
the  liquors  to  be  kept  and  held  by  the 
officers  until  otherwise  disposed  of  accord- 
ing to  law.  An  appeal  was  taken  to  the 
district  court  for  Weber  county.  The  de- 
fendant Otto  Meek  appeared,  made  claim 
to  the  liquors  as  the  owner  thereof,  was 
made  a  party  to  the  action,  and  moved 
to  quash  the  order  made  by  the  municipal 
court  and  to  dismiss  the  action  upon  the 
grounds,  to  wit:     (1)   That  the  court  has 
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no  jurisdiction  to  hear,  try,  or  determine 
the  title  to  said  intoxicating  liquors;  (2) 
upon  the  ground  that  said  liquors  were 
wrongfully  and  unlawfully  seized  and  held. 
By  stipulation  of  the  parties  the  motion 
was  treated  as  a  submission  of  the  case 
upon  the  merits. 

As  to  the  facts,  so  far  as  material  here, 
it  was  further  stipulated  by  the  parties 
that  the  liquors,  consisting  of  134  pints  of 
wine,  28  quarts  of  Sunny  Brook  whisky, 
and  12  one-fifth  gallons  of  Old  Hermitage 
whisky,  were  purchased  by  the  defendant 
Otto  Meek,  and  delivered  to  him  at  the 
premises  of  the  Ogden  Sales  Company, 
Ogden  City,  Weber  county,  state  of  Utah, 
prior  to  the  1st  day  of  August,  1917; 
that  the  liquors  were  stored  there  for  a 
time  in  a  shed,  and  afterwards  the  defend- 
ant Meejc  caused  them  to  be  removed  from 
the  shed  and  placed  in  the  attic  of  the 
building  'occupied  as  offices  by  the  Ogden 
Sales  Company,  adjoining  the  private  office 
of  Meek,  where  they  were  kept  under  lock 
and  key  by  Meek  until  seized  by  the  officers 
on  the  18th  day  of  August,  1917.  It  was 
also  stipulated  that  the  liquors  were  pur- 
chased by  the  defendant  Meek  prior  to 
August  1,  1917,  the  date  when  the  Prohibi- 
tion Law  become  in  force  and  effective;  that 
the  liquors  had  been  purchased,  kept,  and 
held  in  good  faith  without  any  intent  to 
dispose  of  them  by  sale  or  otherwise  in 
violation  of  law,  and  solely  for  the  personal 
use  of  the  defendant  Meek  when  seized  by 
the  officers.  Upon  the  facts,  as  stipulated, 
the  district  court  rendered  judgment  dis- 
missing the  action  and  ordered  that  the 
officers  having  the  liquors  in  custody  re- 
store them  to  the  defendant  Meek.  From 
this  judgment  and  order  the  state  appeals. 

The  appeal  presents  primarily  but  two 
questions,  to  wit:  (1)  Do  the  provisions 
of  the  1917  Prohibition  Law  forbid  the 
possession  of  intoxicating  liquor,  within 
prescribed  limits,  regardless  of  when  ac- 
quired or  the  purposes  for  which  they  are 
intended  to  be  used?  (2)  If  so  forbidden, 
is  the  act  of  the  legislature  constitutional? 
We  will  discuss  the  questions  in  the  order 
named. 

(a)  The  legislative  act  in  question  was 
passed  February  1,  1917,  and  became  effec- 
tive August  1st,  of  the  same  year,  and  is 
entitled,  "An  Act  to  Define,  Prohibit,  and 
Regulate  the  Sale,  Manufacture,  Use,  Ad- 
vertising of,  Possession  of  .  .  .  Intoxi- 
cating Liquor/'  etc.  At  the  very  outset, 
it  is  made  manifest  by  the  title  of  the  act 
that  there  is  intendment  that  the  subject- 
matter  to  be  treated  is  not  only  the  traffic 
in  intoxicating  liquors,  but  the  "use"  and 
"possession  of"  as  well.    The  object  of  the 
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title  is  to  state  the  subject  of  the  act. 
That  must  be  conceded.  Section  2  of  the 
act  defines  liquors  as  follows:  "The  word 
'liquors'  as  used  in  this  act  shall  be  con- 
strued to  embrace  all  fermented,  malt, 
vinous  or  spirituous  liquors,  alcohol,  wine, 
porter,  ale,  beer,  absinthe,  or  any  other 
intoxicating  drink,  mixture  or  preparation 
of  like  nature,  and  all  malt  or  brewed 
drinks;  and  all  liquids,  mixtures  or  prepara- 
tions, whether  patented  or  not,  which  will 
produce  intoxication;  fruits  preserved  in 
alcoholic  liquors  of  any  kind;  and  all  bever- 
ages containing  in  excess  of  %  of  2  per 
centum  of  alcohol  by  volume,  shall  be 
deemed  spirituous  liquors  and  shall  be 
embraced  in  the  word  'liquors'  as  herein- 
after used  in  this  act;  and  all  mixtures, 
compounds  or  preparations,  whether  liquid 
or  not,  which  are  intended  when  mixed 
with  water,  or  otherwise,  to  produce,  by 
fermentation  or  otherwise,  an  intoxicating 
liquor,  shall  also  be  deemed  to  be  embraced 
within,  such  term." 

Section  3  of  the  act  prohibits:  "Except 
as  hereinafter  provided,  the  manufacture, 
sale,  keeping  or  storing  for  sale  in  this 
state,  or  offering  or  exposing  for  sale,  or 
importing,  carrying,  transporting,  advertis- 
ing, distributing,  giving  away,  exchanging, 
dispensing,  or  serving  of  liquors,  are  forever 
prohibited  in  this  state.  It  shall  be  unlaw- 
ful for  any  person,  within  this  state  know- 
ingly to  have  in  his  or  its  possession  any 
intoxicating  liquors,  except  as  in  this  act 
provided." 

Section  26  reads  -as  follows:  "There 
shall  be  no  property  rights  whatsoever  in 
liquors,  vessels,  appliances,  fixtures,  bars, 
furniture  and  implements  kept  or  used  for 
the  purpose  of  violating  or  used  in  violation 
of  any  provision  of  this  act." 

It  is  expressly  provided  in  $  9  of  the  act 
that  grain  alcohol  may  be  manufactured 
and  sold  under  certain  restrictions,  and 
that  wine  may  be  acquired  and  used  for 
sacramental  purposes  of  religious  bodies. 
Provisions  are  also  made  in  §§  6,  7,  and  8 
of  the  act  for  the  sale  of  alcohol  for 
scientific  .and  manufacturing  purposes  un- 
der prescribed  rules  and  regulations. 

No  exceptions  being  made  in  the  act 
other  than  the  foregoing,  we  think  it  is 
made  clear  by  the  sections  quoted  that  it 
was  the  legislative  intent  to  not  only  for- 
bid the  possession,  but  to  abolish  property 
rights  in  alcoholic  liquors  within  the  con- 
fines of  the  state  after  August  1,  1917, 
aside  from  the  exceptions  expressly  pro- 
vided for  in  the  act,  no  matter  when  or 
how  acquired,  for  what  use  intended,  or  in 
what  place  kept  or  possessed. 

(b)  Such  being  the  purpose  and  intent  of 


the  plain  provisions  of  the  legislature  en- 
actment, we  are  next  confronted  with  the 
question,  does  the  act  under  consideration 
invade  or  abridge  the  privileges  or  im- 
munities of  the  citizen  guaranteed  by  the 
Federal  or  state  constitutions?  The  ques- 
tion involves  the  scope  of  the  police  powers 
of  the  state.  Section  1  of  the  act  provides: 
"Objects.  This  entire  act  shall  be  deemed 
an  exercise  of  the  police  powers  of  the 
state  for  the  protection  of  the  public  health, 
peace  and  morals,  and  all  of  its  provisions 
shall  be  liberally  construed  for  the  attain- 
ment of  that  purpose." 

Section  1,  art.  1  of  the  state  Constitu- 
tion, reads:  "All  men  have  the  inherent 
and  inalienable  right  to  enjoy  and  defend 
their  lives  and  liberties;  to  acquire,  possess 
and  protect  property,"  etc. 

Section  7  of  the  same  article  provides: 
"No  person  shall  be  deprived  of  life,  lib- 
erty or  property,  without  due  process  of 
law." 

The  14th  Amendment  to  the  Constitu- 
tion of  the  United  States  provides:  "No 
state  shall  make  or  enforce  any  law  which 
8 hall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States;  nor  shall 
any  state  deprive  any  person  of  life,  lib- 
erty, or  property,  without  due  process  of 
law;  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws." 

Counsel  for  respondents  contends  for  and 
has  incorporated  in  his  brief  and  argument 
before  this  court,  the  findings  and  decision 
of  the  district  court,  wherein  that  court 
concludes  and  decides,  after  a  very  exhaus- 
tive review  of  the  leading  cases  bearing 
upon  the  construction  and  validity  of  liquor 
laws  in  general,  that  the  Utah  law  un- 
doubtedly applies,  and  its  validity  is  to  be 
upheld  in  so  far  as  the  right  to  traffic  in, 
acquire,  and  possess  liquors  prohibited  since 
the  law  became  effective,  but  concludes 
otherwise  as  to  possession  when  liquors 
have  been  acquired  and  kept  for  personal 
upe  prior  to  August  1,  1917,  as  in  the  case 
at  bar.  If  we  correctly  interpret  the  mean- 
ing of  the  opinion  of  the  very  able  and 
learned  trial  judge,  he  holds  that  the  act 
does  not  undertake  to  prohibit  the  use  or 
drinking  of  intoxicating  liquors  within  the 
state  except  as  in  the  act  expressly  men- 
tioned, and  that  the  state  may  not,  in  the 
lawful  exercise  of  its  police  powers,  confis- 
cate and  destroy  intoxicating  liquors  within 
the  state,  when  acquired  for  personal  use 
and  recognized  as  property  before  the  act 
became  effective.  In  support  of  this  doc- 
trine the  following  cases  are  cited:  Wyne- 
hamer  v.  People,  13  N.  Y.  378;  State  v. 
Eden,  92  Wash.  1,  158  Pac.  967;  same  case 
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on  rehearing,  92  Wash.  13,  159  Pac.  700. 
We  have  heretofore  pointed  out  that,  in 
our  judgment,  it  was  the  intent  of  the 
legislature,  and  that  the  plain  provisions  of 
the  act  abolish,  aside  from  the  exceptions 
expressly  made,  all  property  rights  in  alco- 
holic liquors  on  and  after  August  1,  1917, 
no  matter  where  or  how  acquired,  for  what 
use  intended,  or  how  possessed.  It  neces- 
sarily follows  that  the  very  purpose  and 
intent  of  the  act  was  to  preclude  the  right 
to  use  intoxicating  liquor  within  the  state 
except  for  the  specific  purposes  in  the  act 
expressly  mentioned  and  reserved.  If  liquor 
cannot  be  legally  acquired  or  procured,  it 
may  not  be  legally  used. 

While  the  law  is  somewhat  drastic  in 
some  of  its  provisions, — doubtless  it  was 
so  intended  to  be, — yet,  in  view  of  the 
tendency  of  present-day  legislative  enact- 
ments designed  to  protect  the  health, 
safety,  morals,  and  promote  the  general 
welfare .  of  organized  society,  it  is  not  the 
province  of  the  courts  to  disregard  the  pur- 
pose and  intent  of  the  legislature  so  long 
as  the  constitutional  rights  of  the  indi- 
vidual have  not  been  invaded.  In  Com.  v. 
Campbell,  133  Ky.  50,  24  L.R.A.(N.S.)  172, 
117  S.  W.  383,  19  Ann.  Cas.  159,  where  it 
was  contended  the  police  power  does  not 
extend  to  the  right  of  deprivation  of  a 
citizen  to  possess  intoxicating  liquor  in  his 
possession  for  his  own  use,  the  Kentucky 
court  took  occasion  to  say:  "It  is  not 
within  the  competency  of  government  to 
invade  the  privacy  of  a  citizen's  life  and  to 
regulate  his  conduct  in  matters  in  which 
he  alone  is  concerned,  or  to  prohibit  him 
any  liberty  which  will  not  directly  injure 
society." 

As  opposed  to  the  view  taken  by  the 
Kentucky  court  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8  Sup. 
Ct  Rep.  273,  a  case  involving  the  constitu- 
tionality of  the  Kansas  law  by  Mr.  Justice 
Harlan  said:  "The  courts  are  not  bound 
by  mere  forms,  nor  are  they  to  be  misled 
by  mere  pretenses.  They  are  at  liberty — 
indeed,  are  under  a  solemn  duty — to  look 
at  the  substance  of  things,  whenever  they 
enter  upon  the  inquiry  whether  the  legis- 
lature has  transacted  the  limits  of  its 
authority.  If,  therefore,  a  statute  purport- 
ing to  have  been  enacted  to  protect  the 
public  health,  the  public  morals,  or  the 
public  safety,  has  no  real  or  substantial 
relation  to  those  objects,  or  is  a  palpable 
invasion  of  rights  secured  by  the  funda- 
mental law,  it  is  the  duty  of  the  courts  to 
so  adjudge  and  thereby  give  effect  to  the 
Constitution.  .  .  .  There  is  no  justifica- 
tion for  holding  that  the  state,  under  the 
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guise  merely  of  police  regulations,  is  here 
aiming  to  deprive  the  citizen  of  his  consti- 
tutional rights;  for  we  cannot  shut  out  of 
view  the  fact,  within  the  knowledge  of  all, 
that  the  public  health,  the  public  morals, 
and  the  public  safety  may  be  endangered 
by  the  general  use  of  intoxicating  drinks; 
nor  the  fact,  established  by  statistics  ac- 
cessible  to  everyone,  that  the  idleness,  dis- 
order, pauperism,  and  crime  existing  in  the 
country  are,  in  some  degree  at  least,  trace- 
able to  this  evil.  If,  therefore,  a  state 
deems  the  absolute  prohibition  of  the 
manufacture  and  sale  within  her  limits  of 
intoxicating  liquors  for  other  than  medical, 
scientific,  and  manufacturing  purposes,  to 
be  necessary  to  the  peace  and  security  of 
society,  the  courts  cannot,  without  usurp- 
ing legislative  functions,  override  the  will 
of  the  people  as  thus  expressed  by  their 
chosen  representatives.  They  have  nothing 
to  do  with  the  mere  policy  of  legislation." 

The  same  court,  in  the  case  of  Clark  Dis- 
tilling Co.  v.  Western  Maryland  R.  Co.  242 
U.  S.  311,  61  L.  ed.  326,  L.R.A.1917B,  1218, 
37  Sup.  Ct  Rep.  180,  Ann.  Cas.  1917B,  845, 
involving  the  constitutionality  of  both  the 
Webb-Kenyon  Act  and  the  Prohibition  Law 
of  the  state  of  West  Virginia,  in  effect  held 
a  prohibition  of  possession  for  personal  use 
a  valid  exercise  of  police  powers.  In  that 
case  the  Clark  Company  brought  suit  to 
compel  a  common  carrier  to  receive  a  ship- 
ment of  liquor  from  one  state,  claimed  to 
be  for  personal  use  in  another  state.  Sec- 
tion 34  of  the  West  Virginia  statute  (Code 
Supp.  1918,  chap.  32A,  §  34  [§  1305h]) 
provides:  "It  shall  be  unlawful  for  any 
person  in  this  state  to  receive,  directly  or 
indirectly,  intoxicating  liquorB  from  a  com- 
mon, or  other  carrier.  It  shall  also  be  un- 
lawful for  any  person  in  this  state  to  pos- 
sess intoxicating  liquors,  received  directly 
or  indirectly  from  a  common,  or  other  car- 
rier in  this  state.  This  section  Bhall  apply 
to  such  liquors  intended  for  personal  use, 
as  well  as  otherwise,  and  to  interstate,  as 
well  as  intrastate  shipments  or  carriage." 

The  Webb-Kenyon  Act  (37  Stat,  at  L. 
699,  chap.  90,  Comp.  Stat.  1916,  §  8739) 
provides:  ".  .  .  That  the  shipment  or 
transportation,  in  any  manner  or  by  any 
means  whatsoever,  of  any  spirituous,  .  •  - 
or  other  intoxicating  liquor  of  any  kind, 
from  one  state,  territory,  or  district  of  the 
United  States,  .  .  .  intended,  by  any 
person  interested  therein,  to  be  received, 
possessed,  sold,  or  in  any  manner  used, 
either  in  the  original  package  or  otherwise, 
in  violation  of  any  law  of  such  state,  terri- 
tory, or  district  of  the  United  States  .  •  • 
is  hereby  prohibited." 

Clearly  the  Supreme  Court  of  the  United 
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8tates,  in   upholding  the  constitutionality 

of  both  the  West  Virginia  statute  and  the 

Webb-Kenyon  Act,  gave  recognition  that  a 

statute  forbidding  the  right  to  possession 

of  liquor  for  personal  use  is  constitutional, 

and  not  an  invasion  of  the  individual  rights 

of  the  citizen.     However,  the  same  court, 

in  the  late  case  of  Crane  v.  Campbell,  245 

.    U.  S.  304,  62  L.  ed.  304,  38  Sup.  Ct.  Rep. 

98,  decided  December  10,  1917,  has  put  the 

questions    here    involved    forever    at    rest. 

The  case  involved  the  validity  of  the  Idaho 

statute,  in  many  particulars  similar  to  our 

own.      Sections    15    and   22   of    the   Idaho 

statute  (Laws  1915,  chap.  11)  provide: 

"It  shall  be  unlawful  for  any  person,  to 
import,  ship,  sell,  transport,  deliver,  receive 
or  have  in  his  possession  any  intoxicating 
liquors  except  as  in  this  act  provided." 

"It  shall  be  unlawful  for  any  person, 
firm,  company,  corporation  or  agent  to  have 
in  his  or  its  possession  any  intoxicating 
liquors  of  any  kind  for  any  use  or  purpose 
except  the  same  shall  have  been  obtained 
and  is  so  possessed  under  a  permit  author- 
ised by  this  act." 

The  agreed  facts  in  that  case  were  that 
one  Crane  was  arrested  for  having  in  his 
possession  on  the  16th  day  of  May,  1916, 
after  the  Idaho  statute  became  effective,  a 
quantity  of  whisky  for  his  own  use,  and 
not  for  the.  purpose  of  selling  it  or  giving 
it  away.  On  habeas  corpus  proceedings  ( Re 
Crane,  27  Idaho,  671,  L.R.A.1918A,  942, 
151  Pac.  1006),  the  Idaho  supreme  court 
held  the  statute  valid.  The  constitution- 
ality of  the  statute  was  assailed  under  both 
the  state  and  Federal  Constitutions.  The 
Idaho  court,  after  upholding  the  validity  of 
the  law,  took  occasion,  in  commenting  on 
the  Tight  to  possession,  to  say:  "Still  it 
must  be  admitted  that,  if  the  possession  of 
such  liquor  'can  by  no  possibility  injure 
or  affect  the  health,  morals,  or  safety  of 
the  public,'  the  sale  is  equally  harmless; 
for  it  only  transfers  the  possession  from  one 
person  to  another.  The  fact  is  that  the 
harm  consists  neither  in  the  possession  nor 
sale,  but  in  the  consumption  of  it." 

The  Supreme  Court  of  the  United  States, 
in  passing  on  the  question  involved,  took 
occasion  to  say:  "It  must  now  be  regarded 
as  settled  that,  on  account  of  their  well- 
known  noxious  qualities  and  extraordinary 
evils  shown  by  experience  commonly  to  be 
consequent  upon  their  use,  a  state  has  power 
absolutely  to  prohibit  manufacture,  gift, 
purchase,  sale,  or  transportation  of  .  .  . 
liquors  within  its  borders.  ...  As  the 
state  has  the  power  above  indicated  to  pro- 
hibit, it  may  adopt  such  measures  as  are 
reasonably  appropriate  or  needful  to  render 
exercise  of  that  power  effective.     Booth  v. 
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Illinois,  184  U.  S.  425,  46  L.  ed.  623,  22 
Sup.  Ct.  Rep.  426;  New  York  ex  rel.  Sils 
v.  Hesterberg,  211  U.  S.  31,  53  L.  ed.  75, 
29  Sup.  Ct.  Rep.  10;  Murphy  v.  California, 
226  U.  S.  623,  56  L.  ed.  1229,  41  L.R.A. 
(N.S.)  153,  32  Sup.  Ct.  Rep.. 697;  and  Rast 
v.  Van  Deman  &  L.  Co.  240  U.  S.  342,  364, 
60  L.  ed.  679,.  689,  L.R.A.1917A,  421,  36 
Sup.  Ct.  Rep.  370,  Ann.  Cas.  1917B,  455. 
And,  considering  the  notorious  difficulties 
always  attendant  upon  efforts' to  suppress 
traffic  in  liquors,  we  are  unable  to  say  that 
the  challenged  inhibition  of  their  posses- 
sion was  arbitrary  and  unreasonable  or 
without  proper  relation  to  the  legitimate 
legislative  purpose.  We  further  think  it 
clearly  follows  from  our  numerous  decisions 
upholding  prohibition  legislation  that  the 
right  to  hold  intoxicating  liquors  for  per- 
sonal use  is  not  one  of  those  fundamental 
privileges  of  a  citizen  of  the  United  States 
which  no  state  may  abridge.  A  contrary 
view  would  be  incompatible  with  the  un- 
doubted power  to  prevent  manufacture, 
gift,  sale,  purchase  or  transportation  of 
such  articles, — the  only  feasible  ways  of 
getting  them.  An  assured  right  of  posses 
sion  would  necessarily  imply  some  adequate 
method  to  obtain  not  subject  to  destruction 
at  the  will  of  the  state." 

The  tendency  of  the  more  recent  legisla- 
tion of  the  several  states  with  respect  to 
alcoholic  liquors  is  directly  against  the 
consumption.  It  is  in  the  consumption  al- 
ways that  the  evil  lies.  A  reading  of  the 
Utah  statute  convinces  that  primarily  it 
was  the  purpose  and  intent  of  the  legisla- 
ture to  prevent  the  use  of  liquors  within 
the  confines  of  the  state  as  a  beverage, 
whether  in  private  or  moderation.  The  act 
itself  provides  that  it  shall  be  deemed  an 
exercise  of  the  police  powers  for  the*  pro- 
tection of  society,  and  that  all  of  its  pro- 
visions shall  be  liberally  construed  for  the 
attainment  of  that  purpose.  The  law  in  it- 
self does  not  distinguish  as  to  persons, 
time,  place,  or  purpose  for  which  liquors 
may  be  held  or  possessed  except  as  in  the 
act  expressly  mentioned  and  reserved.  Of- 
ficers and  the  courts  are  made  chargeable 
with  its  observance  and  enforcement.  Upon 
these  its  efficacy  depends. 

We  are  of  the  opinion,  under  the  stip- 
ulated facts  of  the  parties,  that  the  trial 
court  erred  in  holding  that  the  liquors  in- 
volved in  this  action,  having  been  acquired 
by  respondent  Meek  prior  to  August  1, 
1917,  and  kept  and  held  for  his  personal 
use,  were  not  confiscable  after  August  1, 
1917.  It  is  therefore  ordered  that  the  judg- 
ment of  the  District  Court  dismissing  this 
action  and  ordering  the  officers  of  the  law 
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having  the  custody  of  the  liquors  described 
in  the  complaint  to  deliver  them  to  re- 
spondent Otto  Meek  be  reversed,  and  the 
case  be  remanded  to  the  District  Court  of 
Weber  county.  It  is  further  ordered  that 
the^  said  liquors  be,  and  the  same  are 
hereby,  forfeited,  and  that  the  said  District 


Court  enter  judgment  accordingly,  and  such 
proceedings  be  had  as  shall  be  in  compli- 
ance with  the  provisions  of  chapter  2,  Utah 
Laws  1917,  §  18. 

Frick,  Ch.  J.,  and  McOarty,  Thurman, 
and  Gideon,  JJ.,  concur. 


ALABAMA  SUPREME  COURT. 

•FRANK  MORAGNE,  alias  Frank  Moriner, 

Plaintiff  in  Certiorari. 

v. 

STATE  OF  ALABAMA. 

(—  Ala.  — ,  77  So.  322.) 

Intoxicating  liquor  —  unlawful  posses- 
sion —  transportation  across  state. 
A  state  statute  forbidding  the  possession 
of  more  than  a  specified  quantity  of  liquor 
at  one  time  does  not,  even  when  aided  by 
the  Webb-Kenyon  Act,  make  unlawful  the 
possession  of  a  larger  quantity  of  liquor  by 
one  transporting  it  along  the  public  roads 
of  the  state  from  one  foreign  state  to  an- 
other, in  an  automobile. 
For  other  cases,  see  Commerce,  IV.  &>  tn 
Dig.  l-£2  N.  8. 

t 

(Gardner,  J.,  dissents.) 

Note.  —  The  constitutionality,  construc- 
tion, and  effect  of  the  Webb-Kenyon  Act  is 
discussed  in  the  notes  to  Adams  Exp.  Co.  v. 
Kentucky,  L.R.A.1916C,  299;  James  Clark 
Distilling  Co.  v.  Western  Maryland  R  Co. 
L.R.A.1917B,  1229,  and  American  Exp.  Co. 
▼.  Beer,  L.R.A.1918B,  455. 

The  supreme  court  of  Alabama,  in  Mob- 
agnb  v.  State,  reverses  the  decision  of  the 
court  of  appeals  discussed  in  the  note  in 
L.RA.1918B,  at  page  457.  Subsequently, 
when  this  case  came  before  the  court  of 
appeals  ( —  Ala.  App,  — ,  78  So.  98),  that 
court  approved  its  earlier  holding,  but,  be- 
ing bound  by  the  decision  of  the  supreme 
court,  a  conviction  was  reversed  and  the 
case  remanded.  Upon  certiorari  to  this  ac- 
tion ( —  Ala.  — ,  78  So.  450),  the  supreme 
court  adheres  to  its  earlier  opinion.  In 
its  later  opinion,  the  supreme  court  states 
that  the  state  statute  prohibiting  the  trans- 
portation of  intoxicating  liquor  over  the 
highways,  in  terms,  does  not  apply  to  an 
interstate  shipment,  but  only  to  intrastate 
shipments,  and  therefore  no  state  statute 
was  violated  in  the  transportation  involved; 
consequently,  the  Webb-Kenyon  Act  did  not 
apply. 

*  The  state  carried  the  case  again  to  the 
supreme  court  upon  certiorari  to  the  judg- 
ment entered  in  response  to  the  mandate 
sent  down  in  response  to  this  decision.  But 
the  court  declined  to  change  the  ruling  pub- 
lished above.     See  —  Ala.  — ,  78  So.  450. 
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(June  7,  1917.) 

CERTIORARI  to  the  Court  of  Appeals  to 
review  a  judgment  affirming  a  judgment 
of  the  Criminal  Court  for  Jefferson  County 
convicting  defendant  of  having  in  his  pos- 
session a  large  quantity  of  liquors,  in  viola- 
tion of  the  Prohibition  Statutes.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  W.  Altaian,  for  plaintiff  in 
certiorari. 

Messrs.  W.  L.  Martin,  Attorney  General, 
and  P.  W.  Turner,  Assistant  Attorney 
General,  for  the  State. 

Mayfleld,  J.,  delivered  the  opinion  of  the 

court: 

Petitioner  was  convicted  of  violating  the 
prohibition  laws  of  this  state,  by  having  in 
his  possession  a  large  quantity  of  liquors. 
His  asserted  defense  was  that  his  posses- 
sion of  the  liquors  was  not  unlawful  or  in 
violation  of  the  prohibition  statutes,  for  the 
reason  that  his  connection  with  and  posses- 
sion of  the  liquors  was  solely  as  an  inter- 
state carrier,  and  that,  while  he  and  the 
liquors  were  thus  in  transit  through  this 
state  from  the  state  of  Georgia  to  that  of 
Florida,  he  was  arrested  by  officers  of  the 
law  under  the  alleged  charge,  and  the  in- 
tended delivery  of  the  liquors  to  the  owner 
in  another  state  was  thus  prevented.  The 
defendant  was  carrying  the  liquors,  as 
above  set  forth,  in  an  automobile,  along  the 
highways  and  public  roads  of  this  state, 
when  arrested. 

The  trial  court  and  the  court  of  appeals, 
as  we  are  informed  by  the  opinion  and  judg- 
ment of  the  latter,  held,  as  matter  of  law, 
that  these  facts,  if  true,  constituted  no  de- 
fense; that  the  effect  of  our  prohibition 
statutes,  in  connection  with  the  Federal 
statute  known  as  the  Webb-Kenyon  Bill,  is 
to  make  the  carrying  of  such  liquors  along 
the  highways  of  this  state,  though  the  car- 
rying be,  as  shown  in  this  case,  merely 
through  this  state,  as  a  necessary  part  of 
an  interstate  routing,  a  violation  of  our 
prohibition  statutes. 

We  are  of  the  opinion  that  the  court  of 
appeals  fell  into  error  in  so  construing  the 
state  and  Federal  statutes ;  that,  if  the  facts 
were  as  stated  by  the  court  of  appeals,  than 
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defendant  was  not  guilty  of  the  offense 
charged,  because  our  state  statutes  in  ques- 
tion do  not  apply  and  were  never  intended 
to  be  applied  to  such  an  interstate  carry- 
ing, or  possession  of  such  goods  for  the  sole 
purpose  of  interstate  transportation,  nor 
was  it  the  effect  of  the  Webb-Kenyon  Bill 
to  extend  our  statutes  to  such  cases.  Were 
the  holding  of  the  court  of  appeals  correct, 
then  it  would  follow  that  there  could  not 
be  an  interstate  shipment  through  this 
state,  along  the  public  highways  thereof, 
from  one  person  to  another,  of  more  than 
2  quarts  of  prohibited  liquors,  even  though 
the  shipping  point  and  the  point  of  deliv- 
ery be  in  different  states,  and  neither  in 
this  state. 

We  are  of  the  opinion  that  the  statutes 
in  question,  whether  jointly  or  severally 
considered,  do  not  effect  such  a  result,  and 
were  never,  by  the  lawmakers,  intended  to 
apply  to  interstate  shipments,  where  the 
liquors  are  merely  passing  through  Ala- 
bama, and  are  not  bought,  sold,  stored,  or 
possessed  here,  except  as  a  necessary  inci- 
dent of  transportation.  Husen's  Case,  95 
U.  S.  465,  24  L.  ed.  527,  and  authorities 
cited.     See  also  Rose's  notes  to  this  case. 

It  should  be  noted  that  this  court  cannot, 
on  this  hearing,  review  the  finding  of  facts 
made  by  either  the  trial  court  or  the  court 
of  appeals,  but  is  limited  on  this  review  to 
questions  of  law;  that  is  to  say,  the  ques- 


tion of  fact,  that  the  carrying  of  the 
liquors  in  question  was  a  part  of  an  inter* 
state  shipment,  was  treated  by  the  lower 
courts  as  being  established, — a  question  we 
cannot  here  review. 

To  hold  that  our  prohibition  statutes 
apply  to  a  case  as  stated  by  the  court  of 
appeals,  and  that  the  offense  charged  is 
made  a  crime  against  the  laws  of  this  state, 
would  be  to  hold  these  statutes,  so  far  as 
they  relate  to  such  shipments,  unconstitu- 
tional and  void.  This  we  are  not  willing 
to  do.  The  bona  fides  and  truth  of  this 
carrying  are,  of  course,  questions  to  be 
submitted  to  the  jury. 

It  results  that  the  writ  of  certiorari  must 
be  awarded.  And  the  judgment  of  the  court 
of  appeals  is  reversed,  and  the  cause  is  re- 
manded. 

Certiorari  awarded,  judgment  reversed, 
and  cause  remanded. 

All  the  Justices  concur,  except  Gardner, 
J.,  who  dissents. 

Gardner,  J.,  dissenting: 

I  think  the  opinion  of  the  court  of  ap- 
peals is  sound,  and  that  it  properly  treats 
the  question  presented,  and  that  the  writ 
should  be  denied.    I  therefore  dissent. 

Petition  for  rehearing  denied,  December 
20,  1917. 
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J.  W.  POUNDS,  Chief  of  Police,  Plff.  in  Err. 

v. 

L.  E.  DARLING. 

(—  Fla.  — ,  77  So.  666.) 

Habeas  corpus  —  question  open  —  va- 
lidity of  statute. 

1.  The  validity  of  a  statute  or  city  ordi- 
nance may  be  tested  upon  a  writ  of  habeas 
corpus. 

For  other  cases,  see  Habeas  Corpus,  I.  c,  in 
Dig.  1-52  N.  8. 

Same  —  to  test  guilt. 

2.  Habeas  corpus  will  not  lie  to  test  the 
guilt  or  innocence  of  one  charged  with  an 
offense  under  a  valid  act  or  ordinance,  but 
the  court  will  inquire  into  the  facts  to  as- 
certain whether,  under  the  circumstances, 
the  act  or  ordinance  is  a  valid  exercise  of 
legislative  power. 

For  other  cases,  see  Habeas  Corpus,  I.  c,  in 
Dig.  1-52  N.  8. 

Municipal  corporation  —  validity  of  or- 
dinance. 

3.  To  be  valid,  a  city  ordinance  must  be 
reasonable  and  not  in  conflict  with  any  con- 

Headnotes  by  Ellis,  J. 


trolling  provision  or  principle  of  law,  should 
be  within  the  powers  expressly  or  impliedly 
conferred,  and  if  any  doubt  exists  as  to  the 
extent  of  a  power  attempted  to  be  exercised 
by  a  municipality  out  of  the  usual  range,  or 
which  may  affect  the  common-law  rights  of 
a  citizen,  it  is  to  be  resolved  against  the 
municipality. 

For  other  cases,  see  Municipal  Corporations, 
II.  c,  4,  a,  in  Dig.  1-52  N.  8. 

Water  —  private  ownership. 

4.  Nonnavigable  bodies  of  water  may  be 
the  subject  of  private  ownership. 

For  other  cases,  see  Waters,  I.  c,  1,  in  Dig. 
1-52  N.  8. 

Municipal    corporation  —  ordinance  — 
forbidding  bathing. 

5.  A  city  ordinance,  which  forbids  anyone 
to  bathe  in  a  lake  lying  wholly  within  the 
city  limits,  from  which  the  city's  water  sup- 
ply is  drawn,  but  which  lake  is  the  private 
property  of  persons  whose  lands  border 
thereon,  and  the  city  has  acquired  no  rights 
to  the  water  of  the  lake  by  purchase  or  emi- 
nent domain,  is  invalid  as  being  equivalent 

Note. —  As  to  protection  from  pollution 
of  source  of  municipal  water  supply,  see 
annotation  following  this  case,  post,  954, 
and  references  therein  to  annotations  on 
related  questions. 
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to  depriving  persons  who  own  the  lake,  of 
their  property  without  just  compensation  or 
due  process  of  law. 
For  other  cases,  see  Constitutional  Law,  I/. 

b,  5;  Eminent  Domain,  III.  c,  1,  in  Dig. 

1-52  N.  S. 

(January  21,  191&) 

IjIRROR  to  the  Circuit  Court  for  Orange 
J  County  to  review  a  judgment  discharg- 
ing petitioner,  upon  habeas  corpus,  from  cus- 
tody of  defendant  for  alleged  violation  of  a 
municipal  ordinance  against  bathing  in  a 
certain  lake.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Davis  &  Giles,  for  plaintiff  in 
error: 

Habeas  corpus  does  not  lie  in  cases  of 
this  nature. 

21  Cyc.  285;  3  McQuillin,  Mun.  Corp. 
§  1098;  State  ex  rel.  Moriarity  v.  McMa- 
hon,  69  Minn.  265,  38  L.R.A.  675,  72  N.  W. 
79;  Bronk  v.  State,  43  Fla.  461,  99  Am. 
St.  Rep.  119,  31  So.  248;  Com.  ex  rel.  Davis 
v.  Lecky,  1.  Watts,  66,  26  Am.  Dec.  37; 
Randall  v.  Tillis,  43  Fla.  43,  29  So.  540. 

The  ordinance  upon  which  the  conviction 
was  based  was  not  illegal. 

Dunham  v.  New  Britain,  55  Conn.  378, 
11  Atl.  354;  29  Cyc.  332;  Hunt  v.  Graham, 
15  Pa.  Super.  Ct.  42;  Rex.  v.  Crunden,  2 
Camp.  89,  11  Revised  Rep.  671;  Reg.  v. 
Reed,  12  Cox,  C.  C.  1. 

Messrs.  Dickinson  &  Dickinson,  for  de- 
fendant in  error: 

One  held  in  custody,  under  a  sentence  of 
a  municipal  court,  upon  a  conviction  on  a 
charge  based  on  an  ordinance  alleged  to  be 
void,  may  test  the  validity  of  the  ordi- 
nance, in  a  habeas  corpus  proceeding. 

Hardee  v.  Brown,  56  Fla.  377,  47  So. 
834;  Kinkaid  v.  Jackson,  66  Fla.  378,  63 
So.  706;  Cason  v.  Quinby.  60  Fla.  35,  53 
So.  741;  State  ex  rel.  Worley  v.  Lewis,  55 
Fla.  570,  46  So.  630;  12  R.  C.  L.  p.  1196; 
Yick  Wo  v.  Hopkins,  US  U.  S.  356,  30  L. 
ed.  220,  6  Sup.  Ct.  Rep.  1064. 

The  ordinance  upon  which  said  conviction 
was  based  was  illegal,  depriving  plaintiff  of 
his  property  without  just  compensation, 
and  also  without  due  process  of  law. 

Broward  v.  Mabry,  68  Fla.  398,  50  So. 
826;  Waller  v.  Osban,  60  Fla.  268,  62  So. 
970;  Malone  v.  Quincy,  66  Fla.  62,  60  So. 
922,  Ann.  Cas.  1916D,  208;  Ferguson  v. 
McDonald,  66  Fla.  494,  63  So.  915;  State 
ex  rel.  Worley  v.  Lewis,  55  Fla.  570,  46  So. 
630;  Hardee  v.  Brown,  56  Fla.  377,  47  So. 
834;  Wyeth  v.  Whitman,  72  Fla.  40,  72  So. 
472;  Anderson  v.  Shackelford,  —  Fla.  — , 
L.R.A.1918A,  139,  76  So.  343;  Mernaugh  v. 
Orlando,  41  Fla.  433,  27  So.  34;  State  ex 
rel.  Ellis  v.  Tampa  Waterworks  Co.  56  Fla. 
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858,  19  L.R.A.(N.S.)  183,  47  So.  358;  Por- 
ter v.  Vinzant,  49  Fla.  213,  111  Am.  St 
Rep.  93,  38  So.  607;  Galloway  v.  Tavares, 
37  Fla.  68,  19  So.  170;  A.  L.  Lakey  Co.  v. 
Kalamazoo,  138  Mich.  644,  67  L.R.A.  931, 
110  Am.  St.  Rep.  338,  110  N.  W.  841;  Fisher 
v.  Bountiful  City,  21  Utah,  29,  59  Pac.  520; 
George  v.  Chester,  202  N.  Y.  398,  95  N.  S. 
767;  Atty.  Gen.  ex  rel.  Wyoming  Twp.  v. 
Grand  Rapids  (Bird  ex  rel.  Emmons  ▼. 
Grand  Rapids)  175  Mich.  503,  50  L.R.A 
(N.S.)  473,  141  N.  W.  890,  Ann.  Cas. 
1915A,  968;  People  ex  rel.  Friend  v.  Chi- 
cago, 261  111.  16,  49  L.R.A.(N.S.)  438,  103 
N.  E.  609,  Ann.  Cam.  19 15 A,  292;  Andrews 
▼.  Hinley,  178  Ind.  1,  43  L.R.A.(N.S.)  1023, 
98  N.  E.  628,  Ann.  Cas.  1915B,  1136. 

Bills,  J.,  delivered  the  opinion  of  the 
court: 

This  case  comes  here  by  writ  of  error  to 
the  judgment  of  the  circuit  court  for  Or- 
ange county,  discharging  the  defendant  in 
error,  upon  habeas  corpus,  from  the  cus- 
tody of  the  plaintiff  in  error  as  chief  of 
police  of  the  city  of  Orlando. 

Darling  was  arrested  upon  a  warrant  is- 
sued by  the  city  clerk  of  the  city  of  Or- 
lando, which  charged  Darling  with  a  vio- 
lation of  an  ordinance  of  the  city,  by  bath- 
ing in  Lake  Concord.  He  was  duly  and 
regularly  tried  in  the  mayor's  court  of  the 
city,  for  the  offense  charged,  was  convicted, 
and  sentenced  to  pay  a  fine  of  $50,  or  be 
confined  in  the  city  jail  for  a  term  of  thirty 
days.  He  was,  after  such  conviction  and 
sentence,  taken  into  custody  of  the  chief 
of  police  of  the  city,  and  applied  to  the  cir- 
cuit court  for  his  release  on  habeas  corpus 
The  judge  of  the  circuit  court  held  the  or- 
dinance under  which  Darling  was  tried  and 
convicted  to  be  invalid,  and  ordered  the 
prisoner  to  be  discharged. 

The  petition  for  the  writ  of  habeas  cor- 
pus discloses  the  following  facts:  The  city 
of  Orlando  iB  incorporated  under  a  special 
act  of  the  legislature,  and  has  the  general 
powers  of  cities  and  towns  incorporated 
under  the  general  law;  that  located  within 
the  city  is  Lake  Concord,  which  covers  an 
area  of  about  forty  acres,  and  ranges  in 
depth  from  a  "few  feet  to  10  or  15  feet;" 
that  the  take  is  not  meandered,  and  is 
owned  by  private  parties  who  own  lots  bor- 
dering thereon;  that  the  petitioner  owns  a 
lot  bordering  on  the  lake,  which  lot  extends 
several  hundred  feet  into  the  lake;  that  in 
April,  1917,  the  city  of  Orlando  by  ordi- 
nance prohibited  bathing  in  the  lake,  and  at 
the  same  time  granted  to  a  private  corpora- 
tion, viz.,  Orlando  Water  &  Light  Company, 
a  right  to  draw  water  from  the  lake  in  • 
order  to  supply  the  city,  with  which  it  had 
a  contract,  with  water  for  municipal  pur- 
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poses;  that  neither  the  city  nor  the  water 
company  had  taken  the  waters  of  the  lake, 
under  any  legal  proceeding  to  subject  them 
to  the  public  use,  nor  had  any  compensa- 
tion been  allowed  to  the  property  owners  for 
the  waters  so  taken;  that  in  July,  1917,  the 
petitioner  went  in  bathing  in  the  lake  on 
his  own  premises,  was  arrested  for  violat- 
ing the  city  ordinance  mentioned,  tried  in 
the  municipal  court  of  the  city,  convicted, 
and  sentenced;  that  one  Mcintosh  owns  a 
lot  bordering  on  the  lake  adjacent  to  peti- 
tioner's lot,  and  conducts  a  bathhouse 
thereon,  charging  a  certain  fee  or  compensa- 
tion to  everyone  who  bathes  in  the  water  of 
the  lake  on  his  premises;  that  the  city  of 
Orlando  does  not  own  any  of  the  waters  of 
the  lake,  nor  any  land  bordering  thereon; 
that,  for  many  years  prior  to  the  passage 
of  the  ordinance  prohibiting'  bathing  in  the 
lake,  the  people  who  owned  lots  bordering 
thereon  had  bathed  and  swum  therein. 

The  petitioner  contends  that,  the  ordi- 
nance of  the  city  under  which  he  was  ar- 
rested and  convicted  is  void,  because  it  is 
an  attempt  to  take  private  property  for 
public  use  without  just  compensation,  and 
without  due  process  of  law,  and  thus  vio- 
lates both  the  Federal  and  state  Constitu- 
tions. 

The  plaintiff  in  error  denies  that  propo- 
sition, and  asserts  that,  before  that  ques- 
tion can  be  considered,  the  court  will  have 
to  decide  whether  habeas  corpus,  under  the 
circumstances  of  this  case,  is  the  proper 
way  to  present  it. 

In  other  words,  the  plaintiff  in  error  con- 
tends that  the  "reasons  assigned  for  the 
invalidity  of  the  ordinance  is  that  in  the 
particular  case  the  petitioner  owned  the 
lot  bordering  on  and  extending  into  the 
lake,  and  that  he  did  not  leave  his  own  and 
his  neighbor's  property,  upon  which  he  had 
been  invited,  a  fact  which  might  or  might 
not  be  a  defense  in  the  particular  case; 
but,  even  if  a  good  defense,  it  does  not  ren- 
der the  ordinance  invalid,  in  all  cases  and 
under  all  circumstances;"  that,  the  defense 
having  been  interposed  and  the  judgment 
having  been  rendered  against  petitioner,  he 
should  have  taken  his  case  to  the  circuit 
court  by  writ  of  error,  and  not  by  habeas 
corpus,  for,  says  the  plaintiff  in  error,  the 
rule  is  well  understood  that  habeas  corpus 
cannot  be  made  to  take  the  place  of  a  writ 
of  error.  It  must  be  admitted,  however, 
that  if  the  petitioner  had  taken  a  writ  of 
error  with  bill  of  exceptions  to  the  judg- 
ment of  the  mayor's  court,  he  could  have, 
in  that  case,  presented  the  question  of  the 
validity  of  the  city  ordinance,  for  he  could 
have,  in  his  trial  before  the  municipal 
court,    presented   the   same   facte  as    were 


presented  in  his  petition  for  habeas  corpus. 
But  habeas  corpus  will  lie  to  test  the  valid- 
ity of  a  statute,  or  city  ordinance.  See 
Hardee  v.  Brown,  66  Fla.  377,  47  So.  834; 
Ex  parte  Sims,  40  Fla.  432,  25  So.  280;  Ex 
parte  Theisen,  30  Fla.  529,  32  Am.  St.  Rep. 
36,  11  So.  901;  Harper  v.  Galloway,  58  Fla. 
255,  26  L.R.A.(N.S.)  794,  51  So.  226,  19 
Ann.  Cas.  235.  If,  then,  the  petitioner  had 
attacked  the  validity  of  the  ordinance  in 
the  municipal  court,  he  would  not  have  been 
precluded  thereby  from  subsequently  apply- 
ing for  a  writ  of  habeas  corpus  to  test  the 
validity  of  the  ordinance,  because  a  judg- 
ment of  conviction  on  a  charge  under  a  void 
act  is  void.  See  Ex  parte  Knight,  52  Fla. 
144,  120  Am.  St.  Rep.  191,  41  So.  786.  In 
such  case  the  acts  charged  constitute  no 
offense,  and  the  court  was  without  jurisdic- 
tion to  pronounce  sentence.  See  Ex  parte 
Bailey,  39  Fla.  734,  23  So.  652;  Porter  *. 
State,  62  Fla.  79,  66  So.  406.  The  writ  of 
habeas  corpus  is  a  writ  of  right,  and  is 
sometimes  issued  upon  very  informal  appli- 
cation, as  in  the  case  of  Ex  parte  Pells,  28 
Fla.  67,  9  So.  833,  where  the  court  issued 
auch  a  writ  upon  the  receipt  of  a  letter 
from  a  person  in  jail.  See  Grooms  v.  Schad, 
51  Fla.  168,  40  So.  497. 

If  the  petitioner  did  confine  his  defense 
in  the  municipal  court  to  the  fact,  that, 
while  bathing  in  the  lake,  he  did  not  leave 
his  own  premises,  that  circumstance  should 
not  preclude  him,  after  conviction  in  that 
court,  from  testing  the  validity  of  the  or- 
dinance upon  habeas  corpus.  We  do  not 
agree  with  counsel  for  the  plaintiff  in  error 
that  the  reasons  assigned,  in  the  petition, 
for  the  invalidity  of  the  ordinance  are  the 
one  fact  that,  while  bathing  in  the  lake,  the 
petitioner  did  not  leave  his  own  or  his 
neighbor's  property.  He  distinctly  alleges, 
in  the  petition,  that  "Lake  Concord  and  the 
water  thereof  is  entirely  owned  by  private 
parties,  who  own  the  lots  bordering  on  said 
lake;"  that  the  city  does  not  own  any  of 
the  water  in  the  lake,  nor  does  it  own  any 
lands  adjoining  the  same.  It  is  also  al- 
leged that  the  lake  is  non-navigable,  that 
neither  the  city  nor  the  water  company  has 
undertaken  to  condemn  the  lake  by  any 
legal  proceeding  for  public  use,  and  that, 
when  bathing  in  the  lake,  those  who  exer- 
cise that  right  were  always  properly  ap- 
pareled in  bathing  suits,  as  is  the  usual 
custom  at  bathing  places. 

The  question  is  clearly  and  definitely  pre- 
sented, whether  the  city  of  Orlando  has  the 
power  to  prohibit,  by  ordinance,  any  per- 
son from  bathing  in  Lake  Concord,  which 
is  a  non-navigable  lake  within  the  city's 
limits,  and  owned  by  the  persons  whose 
lots    border    thereon,    and    who   enjoy    the 
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rights  of  riparian  owners,  and  in  which 
the  city  has  no  property  interest  whatever; 
such  ordinance  being  designed  solely  to 
prevent  the  possible  pollution  of  the  waters 
of  the  lake,  which  are  being  used  by  a  pri- 
vate corporation  to  supply  the  city  with 
water  for  municipal  purposes. 

Counsel  for  plaintiff  in  error  contends, 
and  we  think  correctly,  that  habeas  corpus 
will  not  lie  to  test  the  guilt  or  innocence  of 
one  who  is  charged  with  an  offense  under  a 
valid  act  or  ordinance,  but  it  does  not  fol- 
low that  the  court  will  not,  in  such  a  pro- 
ceeding, inquire  into  the  facts  to  ascertain 
whether,  under  the  circumstances,  the  act 
or  ordinance  in  question  is  a  valid  exercise 
of  legislative  power.  Whether  the  lake  is 
within  the  corporate  limits  of  the  city,  for 
example,  is  a  question  of  fact  upon  which 
the  valid  exercise  of  the  power  to  prevent 
bathing  therein  would  depend;  whether  the 
city  derives  its  water  supply  from  the  lake 
may  also  be  inquired  into,  in  order  to  as- 
certain the  reasonableness  of  the  exercise 
of  the  power,  and  whether  the  person 
charged  with  the  violation  of  the  ordinance 
was  the  owner  of  a  lot  bordering  on  the 
lake  and  had  the  rights  of  a  riparian  owner, 
or  the  guest  of  one  who  enjoyed  such  rights, 
might  also  become  material  to  be  consid- 
ered, to  ascertain  if  he  was  in  a  position  to 
question  the  validity  of  the  act  or  ordi- 
nance. 

In  the  case  of  State  ex  rel.  Worley  v. 
Lewis,  55  Fla.  570,  46  So.  630,  the  question 
of  fact  as  to  whether  the  city  of  Jasper 
was  a  city  of  5,000  inhabitants  was  mate- 
rial to  the  question  of  the  validity  of  the 
ordinance,  under  which  the  petitioner  Wor- 
ley was  arrested  and  detained  in  custody. 
It  was  not  apparent,  from  the  face  of  the 
ordinance  that  it  was  void,  and  the  court 
does  not  take  judicial  notice  of  the  popu- 
lation of  a  city.  See  also  Hardee  v.  Brown, 
supra.  The  attack  made  upon  the  ordinance 
in  this  case  questions  its  existence  as  a 
valid  law  of  the  city,  the  contention  being 
that  its  validity  depends  upon  certain  ex- 
trinsic facts;  not  whether,  as  in  the  case 
of  Randall  v.  Tillis,  43  Fla.  43,  29  So.  540, 
it  was  specifically  applicable  to  the  trans- 
action or  conduct  of  the  accused.  In  the 
case  at  bar  the  petitioner  questions  the 
power  of  the  city.  In  the  case  of  Randall 
v.  Tillis,  supra,  the  petitioner  questioned 
the  applicability  of  the  act  to  the  particu- 
lar conduct  with  which  he  was  charged. 

We  think  that  the  writ  of  habeas  corpus 
was  properly  issued  in  this  case,  and  that 
in  the  proceedings  the  petitioner  had  the 
right  to  inquire  into  the  valid  exercise  of 
the  power  on  the  part  of  the  city  to  pro- 
hibit, by  ordinance,  bathing  in  the  Jake, 


Counsel  for  plaintiff  in  error  contends 
that  the  ordinance  was  valid,  while  peti- 
tioner contends  that  the  ordinance  deprives 
him  of  his  property  without  just  compen- 
sation and  without  due  process  of  law,  and 
the  power  to  enact  the  ordinance  was  not 
within  any  expressly  delegated  or  implied 
power  granted  by  the  legislature. 

It  may  be  conceded  that  bathing  in  the 
lake,  or  subjecting  it  to  any  use  which  the 
riparian  proprietors  might,  under  the  law, 
subject  it  to,  would  tend  to  pollute  the 
water  and  render  it  unfit  for  use  by  the 
city.  In  such  case,  under  the  general  wel- 
fare clause  of  the  General  Act  for  the  In- 
corporation of  Cities  and  Towns,  the  power 
would  exist  to  enact  an  ordinance  to  pre* 
vent  such  uses  of  the  lake,  provided  such 
ordinance  was  not  inconsistent  with  the 
Constitution  and  laws  of  the  United  States, 
and  of  this  state.  Gen.  Stat.  1906,  Fla. 
Comp.  Laws  1914,  §  1013.  To  be  valid,  an 
ordinance  must  be  reasonable,  and  not  in 
conflict  With  any  controlling  provision  or 
principle  of  law  (Waller  v.  Osban,  60  Fla. 
268,  52  So.  970)  ;  should  be  within  the  pow- 
ers expressly  or  impliedly  conferred  (Har- 
dee v.  Brown,  supra;  Malone  v.  Quincy,  66 
Fla.  52,  62  So.  922,  Ann.  Cas.  19161X208; 
Ferguson  v.  McDonald,  66  Fla.  494,  63  So. 
915);  and,  if  any  doubt  exists  as  to  the 
extent  of  a  power  attempted  to  be  exer- 
cised by  a  municipality  out  of  the  usual 
range,  or  which  may  affect  the  common-law 
right  of  a  citizen,  it  is  to  be  resolved 
against  the  municipality  (Anderson  v. 
Shackelford,  —  Fla.  — ,  L.R.A.1918A,  139, 
76  So.  343). 

In  the  case  at  bar,  it  appears  from  the 
record  that  the  water  company  is  using  the 
water  of  the  lake  for  municipal  purposes, 
without  objection  on  the  part  of  the  ripa- 
rian proprietors  or  owners  of  the  lake.  The 
water  is  conducted  through  a  pipe  into 
another  lake  near  by,  and  from  thence  car- 
ried through  a  filtration  "plant,"  or  device, 
and  then  distributed  to  the  city.  This  use 
of  the  water  of  Lake  Concord  by  the  water 
company  seems  to  be  with  the  tacit  if  not 
expressed  consent  of  the  property  owners 
whose  lands  border  upon  the  lake,  and  ex- 
tend into  it;  but  the  granting  of  such  privi- 
lege to  the  water  company  does  not  neces- 
sarily involve  the  surrender  of  all  the  com- 
mon-law rights  of  riparian  proprietorship 
which,  under  the  Constitution  and  laws,  are 
regarded  as  property.  See  29  Cyc.  333- 
336;  Re  New  York,  168  N.  Y.  *134,  56 
L.R.A.  500,  61  N.  E.  158,  1  Farnham, 
Waters,  p.  297;  Fuller  v.  Shedd,  161  III- 
462,  33  L.R.A.  146,  56  Am.  St.  Rep.  330, 
44  N.  E.  286.  But,  in  this  case,  the  lake 
is  the  private  property  of  the  persons  who 
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own  lands  bordering  upon  it.  It  is  not  a 
question  of  interference  with  the  common- 
law  right  of  riparian  owners  on  navigable 
streams,  but  interference  with  the  use  and 
enjoyment  of  the  lands  by  the  owners  of 
them,  for  the  ordinance  which  prohibits 
anyone  from  swimming  or  bathing  in  the 
lake  includes  the  owners  of  it,  as  weH  as 
all  others.  The  court  has  no  quarrel  with 
the  principle  which  runs  through  the  social 
compact,  and  to  which  reference  was  made 
by  counsel  for  plaintiff  in  error,  namely, 
that  every  person  must  yield  a  portion  of 
his  right  of  absolute  dominion  and  use  of 
his  own  property,  in  recognition  of  and 
obedience  to  the  rights  of  others,  so  that 
others  may  enjoy  their  property  without 
unreasonable  hindrance,  but  the  application 
is  not  clear. 

What  rights  have  the  public  in  the  pri- 
vate lands  of  another,  that  forbids  that 
other's  reasonable  enjoyment  of  them?  The 
city  could  acquire  no  rights  to  the  lake, 
except  by  the  exercise  of  the  power  of  emi- 
nent domain  or  purchase.  That  it  has  not 
done,  but  seeks,  by  the  ordinance,  to  pre- 
vent one's  reasonable  use  of  his  own  land, 
or  the  water  which  covers  it,  in  order  that 
others  in  the  city,  who  have  no  right  to  the 
waters,  may  enjoy  them  for  household  and 
other  conveniences,  including  bathing  hi 
private  tubs,  without  danger  of  pollution 
from  germs  which  may  be  washed  from  pe- 
titioner's body  and  be  carried  through  fil- 
tration plants  to  the  city. 

It  may  be  admitted  that  the  city  might 
prescribe  rules  and  regulations  governing 
the  enjoyment  of  the  pleasure  of  bathing  in 
one's  own  lake,  prescribing  the  cut  or 
fashion  of  the  bathing  suit  to  be  used,  to 
the  end  that  the  modesty  of  the  ultra- 
refined  may  not  be  shocked,  and  remain 
within  its  powers,  but  the  ordinance  under 
consideration  prohibits  bathing  in  the  lake 
altogether,  and  thus  prevents  the  owners 
from  exercising  dominion  and  control  over 
their  own. 

In  the  case  of  People  v.  Hulbert,  131 
Mich.  156,  64  L.R.A.  265,  100  Am.  St.  Rep. 
588,  91  N.  W.  211,  cited  in  the  brief  of 
counsel  for  defendant  in  error,  the  city  of 
Battle  Creek  owned  land  bordering  upon 
the  lake,  from  whence  it  took  water  for  the 
city's  supply.  It  was  a  riparian  owner. 
The  court  held  that  a  city  could  not,  for 
the  purpose  of  obtaining  a  water  supply, 
prevent  the  ordinary  and  reasonable  use  of 
the  waters  of  an  inland  lake  or  stream  by 
an  upper  riparian  proprietor,  without  the 
exercise  of  the  right  of  eminent  domain,  or 
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without  purchase.  The  question  of  the  ju- 
risdiction of  the  city  over  the  territory  cov- 
ered by  the  lake  seemed  not  to  be  involved. 
The  case  of  George  v.  Chester,  202  N.  Y. 
398,  95  N.  E.  767,  holds  that  a  riparian 
owner  may  not  be  prevented  by  police  power 
of  the  state,  from  the  enjoyment  of  the  rea- 
sonable and  incidental  rights,  such  as  bath- 
ing, boating,  fishing,  and  swimming,  in  a 
lake  which  is  his  by  reason  of  his  riparian 
proprietorship,  even  though  the  effort  to 
prevent  such  enjoyment  by  him  is  in  the 
interest  of  a  city  whose  water  supply  is 
taken  from  the  lake.  Both  of  the  above- 
mentioned  cases,  cited  by  counsel  for  de- 
fendant in  error,  hold,  in  effect,  that  a  city 
may  not  practically  subject  private  prop- 
erty to  public  use  without  compensation  to 
the  owner,  even  if  the  purpose  be  in  the  in- 
terest of  public  health. 

We  have  found  no  authority  which  we 
consider-  maintains  to  the  contrary.  In  the 
case  of  Broward  v.  Mabry,  58  Fla.  398,  50 
So.  826,  this  court  held  that  those  who  own 
lands  extending  to  ordinary  high-water 
mark  of  navigable  waters  are  riparian  hold- 
ers, and  their  rights,  as  such,  are  property 
rights  that  may  be  regulated  by  law,  but 
may  not  be  taken  without  just  compensa- 
tion and  due  process  of  law.  In  the  case 
at  bar,  the  lake  is  owned  by  the  persons 
whose  lots  border  upon  it.  As  such  owners, 
there  is  no  question  that  they  have  the  right 
to  use  their  property  as  they  may,  so  long 
as  such  use  does  not  injure  another's  prop- 
erty. Nor  is  there  any  doubt,  as  a  matter 
of  law,  that  non-navigable  bodies  of  water 
may  be  the  subject  of  private  ownership. 
See  Gould,  Waters,  §  83;  Lembeck  v.  Nye, 
47  Ohio  St.  336,  8  L.R.A.  578,  21  Am.  St. 
Rep.  828,  24  N.  E.  686.  It  is  a  matter  of 
general  information  that  the  state  of  Flor- 
ida acquired,  under  the  Swamp  and  Over- 
flowed Land  Grant  Act  of  September  28, 
1850  (Act  Cong.  Sept.  28,  1850,  chap.  84,  9 
Statute  L.  519,  Comp.  Stat.  1016,  4958- 
4960),  many  millions  of  acres  of  land,  much 
of  which  consisted  of  lakes  and  ponds,  and 
which  have  passed  to  private  ownership. 

The  ordinance  in  question,  if  enforced 
against  the  petitioner,  would  deprive  him 
of  a  reasonable  use  and  enjoyment  of  his 
own  property,  which  is  equivalent  to  de- 
priving him  of  his  property,  and  that  with- 
out due  process  of  law  or  just  compensa- 
tion. 

The  judgment  of  the  circuit  court  ia 
therefore  affirmed. 

Browne,  Ch.  J.,  and  Taylor,  Whitfield, 
and  West,  JJ.,  concur. 
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Annotation — Protection  from  pollution  of  source  of  municipal  water 

supply. 


This  note  is  supplemental  to  the  note 
to  Durham  v.  Eno  Cotton  Mills,  11 
L.R.A.(N.S.)  1163,  where  the  earlier 
cases  are  collected. 

For  prescriptive  right  of  municipality 
or  individual  to  pollute  stream  with 
sewage  or  other  harmful  substance,  see 
the  note  to  Miles  v.  Board  of  Health,  26 
L.R.A.(N.S.)  589. 

For  the  duty  of  water  supply  com- 
pany to  filter  water,  see  the  note  to 
Georgetown  v.  Georgetown  Water,  Gas, 
E.  &  P.  Co.  24  L.R.A.(N.S.)  304. 

Eminent  domain. 

Supplementing  note  in  11  L.R.A.(N.S.) 
p.  1163. 

Where  a  city  which  took  its  water 
from  a  lake  acquired  the  bed  of  a  high- 
way, used  by  the  public  only  for  driving 
into  the  lake  for  the  purpose  of  getting 
water  and  ice,  it  was  held  that  the  city 
had  no  right  to  erect  a  fence  across  the 
highway,  without  condemning  the  high- 
way. Water  Comrs.  v.  Belland  (19il) 
113  Minn.  292,  129  N.  W.  389. 

In  Rockville  Water  &  Aqueduct  Co.  v. 
Koelsch  (1916)  90  Oonn.  171,  96  Atl. 
947,  the  plaintiff,  who  owned  the  right 
and  privilege  of  maintaining  a  dam  at 
the  outlet  of  a  lake,  at  its  then  height, 
and  was  authorized  to  use  and  was  using 
it  as  a  water  supply  for  a  city,  obtained 
an  injunction  restraining  the  defendants 
from  occupying  and  using  their  premises 
adjoining  the  lake  as  a  public  picnie 
ground  and  pleasure  resort,  and  thereby 
subjecting  to  contamination  or  pollution 
the  waters  of  the  lake;  but  the  judg- 
ment required  the  plaintiff  to  pay  to  the 
defendants  a  certain  sum  of  money,  as 
just  damages  for  being  deprived  by  the 
restraining  order  of  their  substantial 
rights.  The  action  was  sustained  upon 
the  statute,  providing  that  whenever  any 
land  or  building  is  so  used,  occupied,  or 
suffered  to  remain  that  it  is  a  source 
of  pollution  to  the  water  stored  in  the 
reservoir  used  for  supplying  residents  of 
the  city,  etc.,  as  water  or  ice,  or  when 
such  water  or  ice  is  liable  to  pollution 
in  consequence  of  the  use  of  the  same, 
the  court  may  make  any  order  necessary 
to  preserve  the  purity  of  such  water  or 
ice,  and  may  assess  just  damages  in 
favor  of  any  person  or  corporation  dam- 
aged or  deprived  of  any  substantial 
right.  The  court  said:  "If  these  de- 
fendants have  been  lawfully  deprived  of 
the  right  of  carrying  on  a  public  pleas- 
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ure  resort  and  picnic  ground  on  their 
land,  it  must  be  because  their  property 
has  been  pro  tanto  taken  for  a  public 
use,  and  for  that  taking  they  are  entitled 
to  just  compensation,  under  the  statute." 

Protection  by  exercise  of  police  power. 

Supplementing  note  in  11  L.R.A.(X.S.) 
p.  1164. 

Forbidding  the  continued  casting  of 
raw  sewage  into  a  river  is  not  a  taking 
of  property  for  public  use,  for  which 
compensation  must  be  made.  Shelbv  v. 
Cleveland  Mill  &  Power  Co.  (1911)  *155 
N.  0.  196,  35  L.R.A.(N.S.)  488,  71  S.  E. 
218,  Ann.  Cas.  1912C,  179. 

In  New  York  v.  Kelsey  (1913)  158 
App.  Div.  183,  143  N.  Y.  Supp.  41,  af- 
firmed in  (1914)  213  N.  Y.  638, 107  X.  E. 
1074,  the  court  sustained  a  statute,  mak- 
ing it  unlawful  to  establish  any  cemetery 
or  place  of  burial,  etc.,  within  a  distance 
of  half  a  mile  of  any  ponds  or  reservoirs 
used  for  the  supply  of  a  certain  city, 
not  preventing  burials  in  any  cemetery 
already  established,  or  grounds  then  held 
by  any  religious  corporation  or  society, 
organized  under  the  laws  of  the  state. 
It  was  held  that  the  legislature  might 
determine  the  distance,  that  it  could  not 
be  said  that  it  had  transcended  its  limits 
of  power,  and  that  there  was  no  unlaw- 
ful discrimination  between  persons  or 
corporations  within  the  same  locality. 
To  say  that  a  man  might  not  inter  a 
dead  body  on  his  own  farm  was  to  make 
an  unsubstantial  objection  to  the  act. 

The  state  may  lawfully  prohibit  the 
cutting  down  of  timber  on  lands,  leav- 
ing thereon  the  tree  tops,  boughs,  laps, 
and  other  portions  not  fit  for  commercial 
purposes,  within  400  feet  of  the  bound- 
ary line  of  a  municipal  watershed,  in 
order  to  prevent  fire.  This  is  a  valid 
exercise  of  the  state  police  power.  State 
v.  Perley  (1917)  173  N.  0.  783,  92  S.  E. 
504.  The  case  arose  on  a  conviction  for 
violation  of  the  act  by  those  who  were 
owners  of  the  standing  timber,  but  not 
of  the  land;  and  the  court  considered 
that  that  was  a  nuisance  which  threat- 
ened the  main  if  not  the  only  source  of 
water  supply  to  a  community  containing 
a  large  city. 

Some  of  the  cases  turn  on  the  ques- 
tion whether  the  use  complained  of  is  a 
reasonable  use  of  rights  claimed  by  the 
defendant. 

In  New  York  v.  Blum  (1913)  208  N.  Y. 
237, 101  N.  E.  869,  it  appeared  that,  long 
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after  the  plaintiff  city  began  to  take 
water  from  a  certain  pond  of  which  it 
was  the  owner,  the  defendant  engaged 
in  raising  ducks  upon  his  premises, 
which  bordered  upon  a  brook  emptying 
into  the  pond.  It  was  held  that,  while 
duck-raising  was  a  legitimate  business, 
and  ordinarily  could  not  be  considered 
a  nuisance,  still,  as  carried  on  by  the 
defendant,  the  court  could  not  find  that 
it  was  a  reasonable  use  of  the  stream 
in  question,  and  therefore  it  was  held 
that  an  injunction  would  issue,  unless  he 
allowed  the  plaintiff  to  enter  upon  his 
premises  and,  at  its  own  expense,  clean 
the  same,  etc.,  and  put  in  a  gravel  filter, 
the  work  to  be  done  not  more  than  once 
a  month,  and  so  as  not  unnecessarily  to 
interfere  with  his  business. 

In  Salt  Lake  City  v.  Young  (1915) 
45  Utah  349,  145  Pac.  1047,  Ann.  Cas. 
1917D,  1085,  the  city,  under  authority  of 
a  statute,  had  passed  an  ordinance, 
which,  among  other  things,  made  it  un- 
lawful "to  permit  any  cattle,  horses, 
sheep,  or  hogs  to  remain  in  or  near,  or 
to  pollute  any  stream  of  water  used  by 
the  inhabitants  of  said  city  anywhere 
within  10  miles  above  a  point  where  said 
water  is  first  taken  by  said  city."  The 
defendant  was  the  owner  of  15  acres  of 
land  within  6  miles  above  the  intake  of 
such  city,  and  it  was  charged  that  he 
4 'unlawfully  and  wilfully  did  then  and 
there,  and  continuously  for  ten  days  and 
more  prior  thereto,  permit  twenty-seven 
horses  to  pollute  said  stream  of  water, 
by  permitting  said  horses  to  be  at  all 
times  accessible  to  said  stream  and  to 
pasture  upon  and  along  the  banks  of 
the  same,  and  to  wade  in  and  to  drink 
from  the  same,  and  to  drop  their  dung 
into  said  creek,  and  to  run  at  large  upon 
said  tract  of  land  where  the  waste  and 
drainage  therefrom  naturally  finds  a 
way  into  said  stream,  contrary  to  the 
provisions  of"  the  ordinance.  It  was 
held  that  the  complaint  was  not  de- 
fective  in  substance  in  that  the  facts 
therein  alleged  did  not  constitute  a  pub- 
lic offense.  The  writer  of  the  leading 
opinion  said,  inter  alia:  "Will  anyone 
seriously  contend  that,  in  this  day  and 
age,  it  is  necessary  or  even  reasonable 
to  permit  twenty-seven  head  of  horses, 
or  any  other  number,  more  or  less,  to  go 
into  a  stream  and  to  deposit  their  filthy 
excretions  therein  from  day  to  day,  the 
water  of  which  stream  is  continually 
being  used  by  a  community  of  approxi- 
mately 100,000  persons,  for  culinary  pur- 
poses t  Would  not  all,  with  one  accord, 
exclaim  that,  in  order  to  keep  this  water  1 
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reasonably  free  from  pollution,  it  were 
better  that  the  owner  of  the  horses  be 
required  to  provide  water  for  them  in 
some  other  way  than  by  permitting  them 
to  go  into  the  stream  f  It  would  seem 
that,  under  such  circumstances,  to  re* 
quire  the  owner  to  have  recourse  to  even 
the  primitive  method  of  carrying  water 
with  a  bucket  for  some  distance  into  an 
ordinary  trough,  for  the  horses,  would 
be  much  more  reasonable  than  the  pres- 
ent method  of  going  into  and  polluting 
the  stream. ' ' 

In  George  v.  Chester  (1911)  202  N.  Y. 
398,  95  N.  E.  767,  referred  to  in  Pounds 
v.  Darling,  ante,  949,  the  plaintiff  was 
in  the  possession  and  enjoyment  of  cer- 
tain premises  adjacent  to  and  in  part 
constituting  the  bed  of  a  small  lake, 
and,  some  years  before  the  action,  the 
village  of  Chester  had  undertaken  to 
make  the  lake  a  part  of  its  municipal 
water  supply,  and  thereafter,  in  accord- 
ance with  the  statute,  the  state  commis- 
sioner of  health  prescribed  a  series  of 
regulations  concerning  the  use  of  the 
lake  and  the  land  adjacent  thereto,  some 
of  which  prohibited  the  exercise  of  those 
rights  which  are  an  ordinary  incident  to 
the  ownership  of  riparian  premises, 
others  prohibited  acts  some  of  which 
would  necessarily  create  nuisances,  and 
others  prohibited  acts  which  might  be 
found  to  be  an  unreasonable  use  of  the 
premises.  The  plaintiff  obtained  an  in- 
junction restraining  the  village,  gener- 
ally, from  enforcing  "each  and  all"  of 
the  regulations  mentioned,  and  also,  spe- 
cifically, from  "interfering  with  the  use 
by  plaintiff  and  by  his  family,  guests, 
and  lessees,  of  the  said  lake  and  the 
waters  thereof,  for  bathing,  boating, 
fishing,  swimming,  watering  cattle,  and 
such  drainage  therein  from  his  farm  and 
the  buildings  thereon  as  is  natural  and 
usual."  On  appeal,  the  court  held  that 
the  judgment  must  be  modified,  as  it  re- 
strained the  village  unconditionally  from 
interfering  with  rights,  even  though  pur- 
sued to  an  unreasonable  extent,  and  re- 
strained it  from  enforcing  regulations 
which  prohibited  acts  which  might  be 
nuisances  and  unlawful,  even  when  exer- 
cised by  riparian  owners,  and  that  the 
village  should  be  restrained  from  inter- 
fering with  the  uses  by  the  plaintiff,  etc., 
so  long  as  these  were  exercised  reason- 
ably. 

It  has  been  held  that,  if  bathing  in  a 
pond  from  whieh  a  eity  takes  its  water 
supply  contaminates  or,  in  circumstances 
reasonably  to  be  apprehended,  may  con- 
taminate such  waters,  thereby  endanger- 
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ing  the  health  of  the  community,  such 
bathing  is  not  the  making  of  a  reason- 
able use  of  his  incidental  right  by  a 
riparian  owner,  and  such  use,  in  such 
circumstances,  may  be  prohibited,  in  a 
valid  exercise  of  the  police  power.  State 
▼.  Morse  (1911)  84  Vt.  387,  34  L.R.A. 
(N.S.)  190,  80  Atl.  189,  Ann.  Cas.  1913B, 
218,  holding  that  the  owner's  rights  are 
not  then  taken  in  a  constitutional  sense* 
and  that,  while  the  beneficial  use  of  the 
property  is  curtailed  in  some  measure, 
all  the  other  incidents  of  ownership  are 
left  unimpaired.  In  that  case,  the  pond 
in  question  was  a  natural  body  of  boat- 
able  water  of  about  360  acres,  whose 
shore  was  owned  by  various  parties,  one 
of  which  was  the  city;  and  another  was 
the  lessor  of  the  defendant,  who  was  ac- 
cused of  bathing  in  the  water  in  viola- 
tion of  a  regulation  of  the  state  board  of 
health. 

In  Battle  Creek  v.  Goguac  Resort 
Asso.  (1914)  181  Mich.  241,  148  N.  W. 
441,  the  city  brought  an  action  to  en- 
join the  defendant  from  maintaining  a 
summer  resort  and  bathing  beach,  during 
the  summer  months,  on  the  borders  of  a 
lake  from  which  the  city  took  its  water 
supply,  and  on  which  both  the  plaintiff 
and  the  defendant  were  riparian  owners, 
the  lake  being  fed  by  subterranean 
springs.  On  an  appeal  from  a  judgment 
granting  the  injunction,  the  decision  was 
affirmed  by  a  court  which  was  equally 
divided.  The  judges  favoring  the  in- 
junction were  of  the  opinion  that  the 
use  of  the  water  by  the  city  was  not 
injurious  to  the  other  proprietor,  that 
the  use  which  the  defendant  was  making 
of  the  water  was  not  reasonable,  and 
that  the  defendant  should  be  estopped 
from  such  use,  for  the  reason  that,  when 
the  city  acquired  its  title  from  defend- 
ant's predecessor,  he  had  a  small  resort 
on  the  premises,  and  stood  by  and  saw 
the  city  spend  a  large  amount  of  money 
on  waterworks,  and  thereafter  the  de- 
fendant purchased  the  land  and  estab- 
lished the  resort. 

Heaton  v.  Chester  (1908)  59  Misc.  558, 
111  N.  Y.  Supp.  725,  affirmed  in  (1910) 
137  App.  Div.  892, 121  N.  Y.  Supp.  1135, 
was  a  case  similar  in  facts  to  George  v. 
Chester  (N.  Y.)  supra,  except  that  in 
the  Heaton  Case  the  plaintiff  had,  be- 
fore the  action,  conveyed  to  the  defend- 
ant village  a  certain  piece  of  land 
adjoining  a  part  of  the  waters  of  the 
lake,  to  enable  the  village  to  build  its 
dam  and  deepen  the  water  of  the  lake 
by  overflowing  the  land  thus  conveyed 
and  other  land  acquired  by  the  defend- 
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ant  village  at  the  same  time;  but  in  the 
deed  the  plaintiff  made  the  following 
reservation:  " reserving  nevertheless  the 
right  and  privilege  to  myself,  my  heirs 
and  assigns  forever,  to  use  the  waters 
of  said  pond,  for  the  purpose  of  allow- 
ing stock,  cattle,  and  horses  to  water 
therein,  as  heretofore  used  by  me,  and 
also  the  right  to  gather  ice  therefrom, 
and  such  other  uses  as  are  now  enjoyed 
by  me,"  and  it  was  held  that  the  reser- 
vation placed  the  plaintiff  in  the  same 
position  as  was  the  plaintiff  in  the  case 
of  George  v.  Chester. 

Prescriptive  right. 

Supplementing  note  in  11  L.R.A.(N.S.) 
p.  1165. 

A  long-continued  use  of  a  river  as  an 
outlet  for  raw  sewage  will  not  prevent 
the  legislature  from  forbidding  further 
use  of  it  for  such  purpose,  under  its 
police  power,  in  order  to  protect  the 
public  water  supply.  Shelby  v.  Cleve- 
land Mill  &  Power  Co.  (1911)  155  N.  0. 
196,  35  L.R.A.(N.S.)  488,  71  S.  E.  218, 
Ann.  Cas.  1912C,  179. 

In  Miles  City  v.  Board  of  Health 
(1909)  39  Mont.  405,  25  L.R.A.(N.S.) 
589,  102  Pac.  696  (an  appeal  by  the 
state  board  of  health  from  a  judgment 
annulling  its  order,  issued  under  the  act 
to  prevent  the  pollution  of  public  water 
supplies,  forbidding  a  city  to  discharge 
its  raw  sewage  into  a  river),  it  was  held 
that  a  municipality  cannot  establish  a 
prescriptive  right,  as  against  the  state, 
to  cast  sewage  into  a  watercourse  to  the 
menace  of  the  public  health,  and  that 
the  state,  in  the  interest  of  the  public 
health,  may  require  a  municipality  to 
abandon  the  exercise  of  such  right  and 
require  it  to  subject  sewage  to  some 
practical  method  of  purification  before  it 
is  so  discharged. 

Violation  of  statute. 

Supplementing  note  in  11  L.R.A.(N.S.) 
p.  1165. 

The  enforcement  of  a  statute  forbid- 
ding the  casting  of  raw  sewage  into  a 
stream  is  not  dependent  upon  ability  to 
show  that  such  sewage  is  dangerous  to 
health.  Shelby  v.  Cleveland  Mill  & 
Power  Co.  (N.  C.)  supra. 

A  state  may  provide  that  no  person, 
municipality,  etc.,  shall  flow  or  discharge 
sewage  above  the  intake,  into  any  drain. 
brook,  creek,  or  river  from  which  a 
public  drinking-water  supply  is  taken, 
unless  the  same  shall  have  been  passed 
through  some  well-known  system  of  sew- 
age purification,  approved  by  the  state 
board  of  health.     North  Carolina  State 
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Bd.  of  Health  v.  Lonisburg  (1917)  173 
X.  0.  250,  91  S.  E.  1019,  holding  that 
there  can  be  no  prescriptive  right  in  such 
ease,  and  that  a  demurrer  to  an  answer 
setting  out  facts  showing  that  the  intake 
in  question  was  so  far  below  the  defend- 
ant as  to  make  its  action  one  of  no 
danger  did  not  admit  the  fact,  as  the 
statute  was  peremptory  on  the  point. 

Remedy  $  nuisance. 

Supplementing  note  in  11  L.R.A.(N.S.) 
p.  1166.  See,  generally,  cases  cited 
supra. 

A  water  company,  having  a  contract 
with  a  city  to  supply  it  with  water,  may 
restrain  a  party  from  driving  teams  of 
horses  upon  and  removing  sand  from  the 
bed  of  a  meandering  non-navigable  river, 
at  or  near  the  wells  and  galleries  of  the 
water  company,  upon  the  ground  that 
these  acts  threaten  injury  to  such  wells 
and  galleries,  and  pollute  the  water  sup- 
ply of  the  city,  and  the  fact  that  the 
plaintiff  had  previously  given  the  de- 
fendant permission  to  take  sand  was 
immaterial.  Mann  v.  Des  Moines  Water 
Co.  (1913)  121  C.  C.  A.  220,  202  Fed. 
862.  Under  the  laws  of  the  state  the  title 
of  a  riparian  proprietor  extended  only  to 
high-water  mark,  and  the  plaintiff  was 
such  riparian  owner  and  the  defendant 


was  not;  but  the  court  stated  that  no 
rights  were  asserted  which  were  to  be 
determined  by  such  consideration. 

Where  a  municipality  conveys  water 
for  its  use  through  a  ditch  that  runs 
across  the  fields  of  another  owner,  in  the 
absence  of  other  facts  the  presumption 
will  be  that  such  other  owner  is  not 
required  to  protect  the  ditch,  and  the 
water  therein,  from  contamination  by  his 
cattle,  grazing  and  feeding  in  the  field 
along  the  ditch,  and  that  the  primary 
duty  of  fencing  or  protecting  the  ditch 
and  the  water  rests  upon  the  municipal- 
ity. Bellevue  v.  Daly  (1908)  14  Idaho, 
645,  15  L.R.A.(N.S.)  992,  125  Am.  St. 
Rep.  179,  94  Pac.  1036, 14  Am.  Cas.  1136. 

(It  may  be  noted  that  in  State  ex  rel. 
Board  of  Health  v.  Vineland  (1906)  72 
N.  J.  Eq.  289,  65  Atl.  174,  affirmed  in 
(1907)  72  N,  J.  Eq.  862,  68  Atl.  110,  it 
was  held  that  the  Statute  of  March  17, 
1899,  authorizing  the  state  board  of 
health  to  enjoin  the  pollution  of  potable 
waters,  was  repugnant  to  and  repealed 
by  the  Statute  of  1900,  in  cases  where 
the  alleged  pollution  occurred  by  reason 
of  the  operation  of  a  municipal  sewer 
plant,  constructed  and  operated  under 
and  pursuant  to  the  direction  of  the 
state  Sewerage  Commission,  appointed 
under  the  later  act.)  B.  B.  B. 


SOUTH  CAROLINA  SUPREME 
COURT. 

STATE  OF  SOUTH  CAROLINA 

v. 

WILLIAM  GENS,  Appt. 
(107  S.  C.  448,  93  S.  E.  139.) 

Intoxicating  liquor  —  private  carrier  — 
right  to  transport. 

1.  A  private  carrier  either  for  hire  or 
accommodation  cannot  be  convicted  of  hav- 
ing in  possession  more  liquor  than  the  law 
allows  if  he  is  transporting  it  for  others 
with  no  intent  to  evade  the  law  and  with 
no  more  than  the  permitted  quantity  for 
the  personal  use  of  each  person  employing 
him. 

For  other  cases,  see  Intowicating  Liquors, 
III.  a,  in  Dig.  1-52  N.  8. 

Same  —  influencing    Jury  —  posters    in 
court  room. 

2.  One  convicted  of  having  liquor  in  pos- 
session contrary  to  law  is  entitled  to  a  new 
trial  if,  pending  the  trial,  ladies  in  the  court 

Note.  —  As  to  effect  of  misconduct  of 
spectator  during  criminal  trial,  see  annota- 
tion following  this  case,  post,  959,  and  refer- 
ences therein  to  annotations  on  related 
questions. 
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room  displayed  in  sight  of  the  jury  posters 
condemning  the  liquor  traffic. 
For  other  cases,  see  Vew  Trial,  III.  c,  in 
Dig.  1-52  N.  8. 

(Fraser,  J.,  dissents.) 
(July  12,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  General  Sessions  Circuit  Court 
for  Jasper  County  convicting  him  of  hav- 
ing in  his  possession  an  illegal  amount  of 
intoxicating  liquors.     New  trial  granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  Klugh  Purely,  for  appellant: 

The  sheriff  has  no  right  to  arrest  a  per- 
son and  search  his  person  or  baggage  with- 
out a  warrant  merely  because  he  suspects 
the  party  is  violating  the  Prohibition  Law. 

Blacksburg  v.  Beam,  104  S.  C.  146, 
L.R.A.1916E,  714,  88  S.  E.  441. 

The  "Gallon  a  Month  Law"  did  not 
change  the  existing  law  as  to  the  right  to 
bring  whisky  into  this  state  for  another, 
except  it  limited  the  amount  to  1  gallon. 

Jaro  v.  Holstein,  73  S.  C.  116,  52  S.  E. 
870. 

The  presiding  judge  charged  squarely  on 
the  facts  in  violation  of  the  Constitution 
when  he  told  the  jury  that  the  defendant 
carried  more  whisky  than  the  law  allowed. 
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State  v.  Cannon,  49  S.  C.  550,  27  S.  E. 
531;  Ballentine  v.  Hammond,  68  S.  C.  162, 
46  S.  E.  1000. 

Mr.  George  Warren,  for  the  State. 

Watts,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  appellant  was  indicted, 
tried,  convicted,  and  sentenced  before  Judge 
Peurifoy  and  a  jury  at  the  July  term  of 
court,  1916,  for  Jasper  county.  The  facta 
of  the  case  are  that  the  defendant  went  to 
Savannah  on  business,  and  several  persons 
got  him  to  bring  them  back  some  whisky. 
He  brought  the  whisky  in  two  suit  cases, 
and  on  his  arrival  at  Ridgeland  was  ar- 
rested without  a  warrant  by  the  sheriff  and 
his  deputy,  and  the  two  suit  cases  contain- 
ing the  whisky  were  taken  from  him.  One 
gallon  of  the  whisky  belonged  to  him  and 
the  other  to  parties  who  had  sent  him 
for  it. 

Exceptions  3,  4,  and  5  complain  of  error 
on  the  part  of  his  Honor  in  excluding  as 
incompetent  and  irrelevant  evidence  that 
defendant  was  transporting  liquor  from 
Savannah,  Georgia,  for  other  persons,  not 
more  than  1  gallon  for  the  personal  use  of 
any  one  person,  and  in  refusing  to  allow 
defendant's  witnesses  to  testify  that  this 
liquor  was  theirs  and  that  they  had  em- 
ployed the  defendant  to  transport  it  for 
them,  and  in  refusing  to  allow  the  defend- 
ant's witnesses  to  explain  possession  or 
ownership  of  the  liquor  in  excess  of  1  gal- 
lon. The  sixth  exception  complains  of 
error  in  charging  the  jury  that  defendant 
was  guilty  if  he  had  in  his  possession  more 
than  1  gallon  of  liquor.  These  exceptions 
must  be  sustained. 

If  the  defendant  was  a  private  carrier 
for  hire,  or  if  as  a  favor  he  brought  in  for 
a  friend  not  more  than  1  gallon  of  liquor 
for  one  person's  personal  use  during  one 
calendar  month,  with  no  intent  to  violate 
the  law,  then  he  had  the  right  to  do  so.  In 
other  words,  a  private  person  or  a  private 
carrier  for  hire  has  the  same  rights  and 
privileges  to  bring  in  and  transport  liquor 
as  a  common  carrier  for  hire.  The  same 
rules  and  restrictions  apply  to  a  private 
carrier  for  hire  as  a  common  carrier,  no 
more  or  less. 

The  other  exceptions  complain  of  error 
on  the  part  of  his  Honor  in  not  granting  a 
new  trial  on  the  ground  that  certain  large 
posters  condemning  liquor  traffic  were  held 
before  the  jury  by  several  ladies  during  the 
trial  or  part  of  it;  that  the  women  were  in 
the  courthouse  and  sat  directlv  in  front  of 
the  jury  and  on  the  left  of  the  jiidsre;  that 
the  jurors  saw  and  read  the  posters.  That 
such  a  state  of  facts  could  exist  in  a  court 
of  justice  is  almost   inconceivable  and  be 


permitted  to  escape  the  attention  of  the  offi- 
cers of  the  court  and  the  presiding  judge. 
Generally  nothing  escapee  the  eyes  of  the 
court  officials;  if  one  officer  fails  to  see  any- 
thing improper  during  the  progress  of  the 
case,  another  will  see  it,  and  either  put  a 
stop  to  it  himself  or  call  the  court's  atten- 
tion to  it.  The  action  of  the  women  was 
highly  improper,  in  that  it  was  an  attempt 
to  impede  justice,  however  innocent  on 
their  part,  and  deny  to  the  defendant  a  fair 
and  impartial  trial,  guaranteed  to  him  by 
the  law  of  the  land,  an  attempt  to  influence 
a  sworn  jury  to  arrive  at  a  verdict  improp- 
erly, and  to  be  influenced  by  outside  influ- 
ence, trying  the  case  by  manufactured  out- 
side public  opinion,  and  not  by  the  facts  of 
the  case  as  developed  in  evidence  and  the 
law  of  the  trial  judge.  The  parties  should 
have  been  summarily  dealt  with.  They 
were  in  gross  contempt  of  court  and  such 
conduct  should  not  for  a  moment  be  over- 
looked. At  the  hearing  before  this  court 
it  was  stated  that  the  presiding  judge's  at- 
tention was  not  called  to  this  phase  of  the 
case  until  after  conviction  and  motion  for 
new  trial  was  made.  His  Honor  inquired 
of  the  jury  then  if  they  were  in  any  man- 
ner influenced  by  these  posters.  They  an- 
swered in  the  negative.  His  Honor  should 
have  set  the  verdict  aside  promptly  when 
he  found  out  how  an  attempt  had  been 
made  to  influence  the  jury. 

There  is  no  doubt  that  the  action  on  part 
of  the  audience  and  crowd  in  the  court 
room  during  part  of  the  trial  was  so  ir- 
regular and  improper, — and  was  allowed  to 
go  unchecked  by  the  officials, — that  the 
defendant  did  not  get  what  he  was  entitled 
to,  a  fair,  impartial,  and  legal  trial. 

A  new  trial  must  be  granted. 

Hydrick  and  Gage,  JJ.,  concur.  Gary, 
Ch.  J.,  concurs  in  the  result. 

Fraser,  J.,  dissenting: 

I  think  there  should  be  a  new  trial  be- 
cause of  the  attempt  to  influence  the  jury. 

But  I  cannot  concur  in  the  holding  that 
a  man  may  bring  into  the  state  liquor  for 
others,  in  quantity,  and  divide  it  after  he 
gets  here. 

The  statute  (in  part)  is: 

"Sec.  1.  Unlawful  for  Intoxicating  Liq- 
uors to  Be  Skipped  into  State — Unlawful 
to  Receive  Same,  Except  as  Provided.— Be 
it  enacted  by  the  General  Assembly  of  tbe 
State  of  South  Carolina,  that  it  shall  be 
unlawful  for  any  person,  firm,  corporation 
or  company  to  ship,  transport  or  convey 
any  intoxicating  liquors  from  a  point  with* 
out  the  state  into  this  state,  or  from  one 
point  to  another  in  this  state,  for  the  par- 
pose  of  delivery,  or  to  deliver  the  same  to 
any  person,  firm,   corporation  or  company 
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within  this  state,  or  for  any  person,  firm, 
corporation  or  company  to  receive,  or  be 
in  possession  of,  any  spirituous,  vinous, 
fermented  or  malt  liquors  or  beverages 
containing  more  than  one  per  cent  of  alco- 
hol, for  his,  her,  its  or  their  own  use,  or 
for  the  use  of  any  other  person,  firm,  or 
corporation,  except  as  hereinafter  provided. 

"Sec.  2.  One  Gallon  a  Month  Allowed, — 
Any  person  may  order  and  receive  from  any 
point  without  the  state  not  exceeding  one 
gallon  within  any  calendar  month,  for  his 
or  her  personal  use,  of  spirituous,  vinous, 
fermented  or  malted  liquors  or  beverages." 
[Laws  1915,  p.  140.] 

It  is  declared  to  be  unlawful  to  trans- 
port any  intoxicating  liquor  for  the  pur- 
pose of  delivery.  The  section  allows  a  per- 
son to  order  and  receive  from  without  the 
state  not  exceeding  one  gallon  per  month. 


It  does  not  appear  that  there  was  anything 
connected  with  the  liquor  to  indicate  that 
there  was  any  separation  of  the  packages 
or  anything  to  indicate  to  whom  they  be- 
longed. If  a  person  be  allowed  to  bring 
into  the  state  a  quantity  of  liquor,  and 
then  divide  it  up  among  several,  there  is 
nothing  to  prevent  a  man  from  bringing  in 
a  carload  and  dividing  it  among  any  num- 
ber of  people.  The  facts  of  this  case,  I 
think,  are  clearly  in  violation  of  the  first 
section,  and  I  do  not  think  the  appellant 
lias  brought  himself  within  the  modifica- 
tion provided  for  in  the  second. 

The  ruling  of  the  circuit  judge  was  more 
favorable  to  appellant  than  he  was  entitled 
to,  in  my  judgment. 

There  is  a  reasonable  distinction  between 
a  common  carrier  with  records,  and  a  pri- 
vate person  with  no  records. 


Annotation— -Effect  of  misconduct  of  spectator  during  criminal  trial. 


The  earlier  cases  on  this  subject  are 
covered  by  the  note  to  State  v.  Wimby, 
12  L.R.A.(N.S.)  98,  and  the  present  note 
includes  only  cases  decided  since  that 
time. 

As  to  permitting  hostile  crowd  in  court 
room  as  denial  of  fair  trial,  see  note  to 
State  v.  Weldon,  39  L.R.A.(N.S.)  667. 

Th§  rule  laid  down  in  a  number  of 
cases  cited  in  the  earlier  note,  that  the 
misconduct  of  a  spectator  in  open  court 
during  the  progress  of  a  criminal  trial 
furnishes  no  ground  for  reversal,  where 
the  trial  judge  took  the  proper  steps  to 
prevent  a  repetition  of  the  same  and  it 
did  not  appear  that  the  jury  were  in- 
fluenced thereby  to  the  prejudice  of  the 
defendant,  was  applied  in  the  following 
cases,  where  spectators  in  the  court  room 
applauded  remarks  of  the  state's  attor- 
ney, or  statements  of  witnesses  for  the 
prosecution:  Rhea  v.  State  (1912)  104 
Ark.  162,  147  S.  W.  463 ;  Frank  v.  State 
(1914)  141  Ga.  243,  80  S.  E.  1016 ;  State 
v.  Warner  (1914)  93  Kan.  378,  144  Pac. 
220;  State  v.  Killion  (1915)  95  Kan. 
371,  148  Pac.  643;  State  v.  Spiliers 
(1900)  105  La.  163,  29  So.  480;  Smith  v. 
State  (1909)  95  Miss.  786,  27  L.R.A. 
(N.S.)  461,  49  So.  945;  Ann.  Cas.  1912A, 
23;  State  v.  Rasco  (1912)  239  Mo.  535, 

144  S.  W.  499;  State  v.  Harrison  (1907) 

145  N.  0.  408,  59  S.  E.  867;  Millner  v. 
State  (1913)  72  Tex.  Crim.  Rep.  45,  162 
S.  W.  348. 

Particularly  where  no  exception  was 
taken  or  further  action  requested  at  the 
time  by  defendant's  counsel.  State  v. 
Rasco  (1912)  239  Mo.  535, 144  S.  W.  499, 
supra. 
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In  order  that  the  question  of  hostile 
demonstrations  in  a  court  room  shall  be 
preserved  and  passed  upon  by  the  ap- 
pellate court,  they  should  be  excepted  to 
at  the  time  they  are  made  and  the  court 
procured  to  include  a  statement  of  the 
facts  in  the  bill  of  exceptions.  People 
v.  Munday  (1917)  280  HI.  32,  117  N.  E. 
286. 

And  in  State  v.  Shellman  (1917)  — 
Mo.  — ,  192  S.  W.  435,  the  court  said 
that  the  complaint  of  defendant  in  a 
prosecution  for  rape,  of  the  applause 
elicited  by  a  reply  of  the  prosecutrix, 
promptly  rebuked  by  the  court,  came  too 
late  when  made  for  the  first  time  in  the 
motion  for  a  new  trial. 

In  Smith  v.  State  (1909)  95  Miss.  786, 
27  L.R.A.(N.S.)  461,  49  So.  945,  Ann. 
Cas.  1912A,  23,  supra,  the  court  observed 
that  it  mast  presume,  in  the  absence  of 
clear  inference  that  the  fact  might  be 
otherwise,  that  the  jury  were  common- 
sense  men,  observed  their  oath,  and  tried 
the  case  on  the  law  and  the  evidence. 

But  frequent  outbursts  of  applause  by 
spectators,  which,  though  checked  from 
time  to  time  by  the  court,  were  not  ef- 
fectually and  finally  quelled  until  after 
the  trial,  are  cause  for  reversal,  espe- 
cially where  the  verdict  is  in  favor  of  the 
one  for  whom  such  sympathy  was  ex- 
pressed, and  there  is  a  strong  probability 
that  the  verdict  was  in  some  measure 
affected  by  the  applause.  Owens  v. 
State  (1885)  64  Tex.  500.  The  court 
stated:  "This  was  a  contempt  of  court 
of  the  most  serious  character,  calculated 
as  it  was  to  control  the  verdict  of  the 
jury  by  outside  influences.     The  court 


960    ANNOTATION— MISCONDUCT  OF  SPECTATOR  DURING  CRIMINAL  TRIAL 


would  have  been  justified  in  using  the 
strong  arm  of  the  law  to  suppress  this 
conduct;  or,  if  these  failed,  in  stopping 
the  trial  of  the  cause  until  it  was  fully 
assured  there  would  be  no  further  dem- 
onstrations of  the  kind.  As  this  was 
not  done,  there  is  nothing  left  for  us  but 
to  apply  the  rule  universally  enforced  in 
this  court  when  the  jury  may  have  been 
influenced  in  giving  an  incorrect  verdict 
by  passion  or  prejudice  caused  by  the 
misconduct  of  others. 

The  fact  of  laughter  in  the  court  room 
during  the  examination  of  a  witness  for 
the  defense  was  held  in  Frank  v.  State 
(1914)  141  Ga.  243,  80  S.  E.  1016,  not 
to  justify  reversal,  inasmuch  as  the  court 
at  once  admonished  the  audience,  and  it 
did  not  appear  what  caused  the  laughter; 
and  since,  further,  when  subsequently  a 
colloquy  between  the  attorneys  was  ap- 
plauded, the  court,  on  complaint  of 
defendant's  attorney,  directed  that  the 
offender  be  discovered  and  brought  be- 
fore him,  and  no  further  action  was 
requested. 

However,  laughter  and  other  actions 
by  spectators,  during  an  inspection  by 
the  jury  of  a  colt,  claimed  to  have  been 
stolen,  which  indicated  the  belief  of  the 
spectators  that  such  colt  belonged  to  the 
prosecuting  witness  and  not  to  accused, 
were  held  in  State  v.  Landry  (1903)  29 
Mont.  218,  74  Pac.  418,  to  be  ground  for 
new  trial.  The  court  stated  that  whether 
these  persons  intended  it  or  not,  the  jury 
by  means  of  their  behavior  received  evi- 
dence other  than  that  obtained  from  the 
inspection  and  what  was  communicated 
to  them  by  sworn  witnesses  in  the  court 
room,  and  probably  determined  the 
merits  of  the  case,  in  part  at  least,  upon 
a  consideration  of  such  evidence. 

Uncontrollable  manifestations  of  grief 
on  the  part  of  a  relative  of  the  accused 
or  of  other  interested  spectator  is  not 
ground  for  reversal. 

Thus,  the  mere  presence  of  the  wife, 
children,  or  other  relatives  of  the  victim 
of  a  crime  during  the  trial  of  one  accused 
thereof,  or  the  fact  that  they  wept  in  the 
presence  of  the  judge,  is  not  ground  for 
reversal.  State  v.  Barrington  (1906)  198 
Mo.  23,  95  S.  W.  235,  writ  of  error  dis- 
missed in  (1907)  205  U.  S.  483,  51  L.  ed. 
890,  27  Sup.  Ct.  Rep.  582 ;  Tiner  v.  State 
(1913)  109  Ark.  138,  158  S.  W.  1087. 

Also,  the  fact  that  during  a  trial  of  an 
indictment  for  rape,  relatives  of  the 
prosecuting  witness  sat  in  the  court  room 
and  wept  during  the  argument  of  the 
prosecuting  attorney,  and  withdrew  from 
the  court  room  when  the  attorney  for 
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defendant  began  his  argument,  was  held 
in  State  v.  Laxton  (1878)  78  N.  C.  564, 
not  to  have  invalidated  the  verdict,  as  no 
complaint  was  made  or  objection  offered 
during  the  trial,  and  any  action  by  the 
court  itself  in  respect  to  such  alleged 
misbehavior  rested  in  its  sound  discre- 
tion and  was  not  subject  to  review. 

And  in  State  v.  Dangelo  (1918)  — 
Iowa,  — ,  166  N.  W.  588,  trial  of  indict- 
ment for  murder,  it  was  held  that  there 
was  no  error  in  the  court's  refusal  to  ex- 
clude the  widow  of  deceased,  who  was 
sitting  in  the  court  room  and  crying  in 
the  presence  of  a  jury. 

Also,  in  Stevens  v.  Com.  (1906)  124 
Ky.  32,  98  S.  W.  284,  although  a  convic- 
tion of  murder  was  reversed  on  other 
grounds,  it  was  held  that  it  would  not 
be  reversed  because  the  widow  of  the 
deceased  sat  in  the  court  room  and  wept 
in  the  presence  of  the  jury,  and  cried 
out,  saying,  "Flem  Stevens,  why  did  not 
you  kill  me  or  ray  sweet  baby  instead  of 
my  husband,  who  died  with  a  smile  on 
his  face?"  where  it  appeared  that  this 
was  merely  an  -uncontrollable  manifesta- 
tion of  her  grief  which  could  not  have 
been  anticipated  by  the  court,  that  the 
court  immediately  required  her  to  with- 
draw, and  that  no  objection  was  made  by 
defendant  to  her  conduct  or  statement, 
nor  any  exception  to  the  failure  of  the 
court  to  put  an  earlier  end  to  the  occur- 
rence. 

An  interruption  of  the  closing  argu- 
ment of  defendant's  counsel  in  a  murder 
trial,  by  one,  who  had  been  a  witness  for 
the  state  as  to  other  matters,  making  a 
statement  in  a  voice  loud  enough  to  be 
heard  by  the  jurors,  regarding  the  nature 
of  the  wound  inflicted  upon  the  deceased, 
in  contradiction  of  counsel's  version,  was 
held  not  to  require  a  reversal,  it  appear- 
ing that  the  court  immediately  directed 
the  interrupter  to  keep  quiet,  that  no  ex- 
ception was  taken  to  his  remarks,  nor 
request  made  for  an  instruction  to  the 
jury  to  disregard  the  matter.  The  court 
further  observed  that  the  defendant  had 
the  right  at  any  time  before  the  close  of 
the  argument  to  contradict  the  state- 
ment. Holt  v.  State  (1907)  51  Tex 
Crim.  Rep.  15,  100  S.  W.  156. 

So,  also,  an  exclamation  of  a  brother 
of  deceased  in  open  court  during  the 
trial  of  an  indictment  for  murder,  deny- 
ing a  statement  of  accused,  who  was  tes- 
tifying in  his  own  behalf,  was  held  in 
State  v.  Robinson  (1900)  52  La.  Ann. 
541,  27  So.  129,  13  Am.  Crim.  Rep.  357, 
not  to  be  ground  for  new  trial,  as  the 
disturber  was  promptly  brought  to  the 
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bar  in  the  presence  of  the  jury,  rebuked, 
and  sentenced  to  imprisonment  for  con- 
tempt, and  the  jury  instructed  to  disre- 
gard his  remarks,  and  the  judge  certified 
that  in  his  opinion  there  was  no  preju- 
dicial effect. 

And  again,  a  remark  made  by  a 
spectator  in  the  hearing  of  the  jury  con- 
tradicting a  statement  made  by  a  witness 
while  testifying  will  not  operate  a 
reversal  of  the  case  where  the  court 
reprimanded  such  party,  and  he  was 
subsequently  placed  on  the  stand  as  a 
witness  and  testified  to  the  same  facta. 


126  Tenn.  40,  148  S.  W.  543,  Ann.  Caa. 
1913D,  1262. 

An  exclamation  by  the  father  of  de- 
ceased, during  the  trial  of  an  indictment 
for  murder,  "Put  a  rope  around  his 
neck,"  evoked  by  the  remark  of  the  dis- 
trict attorney  in  his  summing  up, 
"What  will  you  do  with  accused  V  was 
held  in  State  v.  Renaud  (1898)  50  La. 
Ann.  662,  23  So.  894,  not  to  be  grounds 
for  new  trial,  as  it  was  evident  that 
whatever  effect  such  exclamation  may 
possibly  have  had  was  speedily  overcome 
by  the  repressive  measures  which  were 


Buchanan  v.  State  (1899)  41  Tex  Crim.  V****®*  «*"*«*  *  &&*  5^],% 


Rep.  129,  52  S.  W.  769. 

And  in  State  v.  Robertson  (1913)  133 
La.  806,  63  So.  363,  where  it  appeared 
that  during  the  trial  a  contention  arose 
between  relatives  of  the  defendant  and 
relatives  of  the  man  whom  he  was  ac- 
cused of  having  killed,  each  accusing  the 
other  of  having  audibly  or  visibly  indi- 
cated disapproval  of  testimony  given  by 
witnesses,  but,  on  an  investigation  of  the 
matter  by  the  trial  judge,  each  of  the 
jurors  swore  that  he  had  not  noticed  the 
affair  and  the  trial  judge  gave  orders  to 
prevent  its  repetition,  it  was  held  that 
there  was  no  ground  for  annulling  the 
verdict. 

The  fact  that  the  mother  of  the  de- 
ceased, during  a  trial  of  indictment  for 
murder,  as  accused  was  called  to  witness 
stand,  suddenly  arose  and,  stepping  for- 
ward, pointed  her  finger  at  the  prisoner 
in   an  .excited   manner  and    cried   out, 
"Yon    have  killed   my  boy,  you  have 
killed  my  boy!"  is  not  ground  for  new 
trial,  where  it  is  shown  that  the  prose- 
cution was  not  party  to  such  misbehavior 
and  the  district  attorney  joined  with  the 
attorney  for  accused  in  requesting  that 
the  woman  be  removed  from  the  court 
room,  and  she  was  promptly  removed  by 
the  judge,   and  not  allowed  to  return 
during  the  course  of  the  trial.    Lindsay 
v.  State  (1895)  46  Neb.  482,  64  N.  W. 
716. 

A  conviction  of  murder  will  not  be 
reversed  because  the  widow  of  a  man 
whom  the  defendant  had  killed  in  an- 
other state  commented  that  a  statement 
made  by  him  on  cross-examination  was 
an  "emphatic  story/'  it  not  appearing 
whether  or  not  the  jury  heard  the  re- 
mark, and  the  trial  court  when  exception 
was  taken  by  the  defendant's  counsel 
having  directed  the  jury  not  to  consider 
any  remarks  made  by  her,  and  told  her 
that  she  must  retire  if  she  made  any  fur- 
ther  remarks.    Hughes  v.  State  (1911) 
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In  People  v.  Ruef  (1910)  14  Oal.  App. 
576,  114  Pac.  48,  54,  it  was  held  that  it 
was  not  an  abuse  of  the  discretion  of  the 
trial  court  to  refuse  a  new  trial  because 
during  the  trial  the  assistant  district  at- 
torney was  shot  while  in  the  court  room 
by  one  having  an  imaginary  grievance 
against  him,  where  it  appeared  that  the 
shooting  occurred  just  as  the  jurors  were 
entering  the  court  room,  that  only  two 
were  inside  the  room  at  the  time,  and 
that  the  deputy  in  charge  of  them  im- 
mediately pressed  them  back  into  the 
jury  room  and  closed  the  door;  that  on 
the  following  day  the  court  stated  to  the 
jury  the  fact  of  such  shooting  but  warned 
them  that  it  was  not  to  be  considered  by 
them  In  any  way  on  the  trial;  and  that, 
though  at  public  meetings  the  defendant 
was  denounced  as  having  some  connec- 
tion with  such  shooting,  there  was  noth- 
ing to  show  that  the  jury  who  were  kept 
in  charge  of  the  sheriff  had  heard  of 
such  meetings,  or  had  in  any  way  be- 
come biased  or  prejudiced  against  the 
defendant  by  reason  of  such  shooting. 

But  in  Collier  v.  State  (1902)  115  0a. 
803,  42  S.  E.  226, 12  Am.  Crim.  Bep.  608, 
a  conviction  of  rape  was  reversed  because 
of  facts  inter  alia  that  while  the  prose- 
cuting witness  was  testifying  her  hus- 
band took  hold  of  a  chair  in  a  threaten- 
ing  manner  as  if  to  strike  the  accused, 
and  at  the  same  time  the  crowd  in  the 
court  room  became  very  much  excited, 
got  upon  the  seats,  looking  and  moving 
toward  where  the  accused  was  sitting, 
which  demonstration  ceased  after  two  or 
three  commands  from  the  trial  judge. 
While  it  is  not  so  stated,  it  is  apparent 
from  the  opinion  that  the  basis  of  the 
decision  reversing  the  conviction  was  the 
fact  that  the  trial  judge  did  not  take 
the  severe  measures  in  punishing  the 
guilty  parties  that  such  a  demonstration 
merited,  and  so  accused  did  not  have 
that  fair  and  impartial  trial  which  the 
law  guaranteed  to  him,  and  to  which  he 


962    ANNOTATION— MISCONDUCT  OF  SPEQTATOR  DURING  CRIMINAL  TRIAL. 


was  entitled  whether  he  was  guilty  or 
innocent. 

In  the  absence  of  a  showing  to  the 
contrary,  it  will  generally  be  assumed 
that  the  jury  was  not  prejudiced  and 
that  the  court  took  all  the  necessary 
steps  to  counteract  the  effect  of  any  mis- 
conduct. Smith  v.  State  (1909)  95  Miss. 
786,  27  L.R.A.(N.S.)  461,  49  So.  945, 
Ann.  Cas.  1912 A,  33;  State  v.  Rasco 
(1912)  239  Mo.  535, 144  S.  W.  499,  supra; 
Aabel  v.  State  (1910)  86  Neb.  711,  136 
Am.  St.  Rep.  718,  126  N.  W.  316. 

In  Aabel  v.  State  (Neb.)  supra,  it 
appeared  that  on  the  trial  below  one  of 
the  witnesses,  after  showing  "pernicious 
activity"  throughout  the  whole  proceed- 
ing, attempted  to  assault  the  defendant 
attorney  while  he  was  addressing  the 
jury.  It  also  appeared  that  one  of  the 
regular  panel  of  jurors,  who  was  not  sit- 
ting in  the  case,  arose  and  made  improper 
remarks.  There  was  no  showing  as  to 
the  action  of  the  trial  judge  or  as  to  the 
effect  produced  on  the  jury.  The  court 
refused  to  reverse  a  judgment  of  convic- 
tion, holding  that  it  must  presume,  in 
the  absence  of  evidence  to  the  contrary, 
that  the  court  took  due  and  effective  ac- 
tion and  that  no  prejudice  to  the  accused 
resulted. 

In  some  cases  a  reversal  of  a  verdict 
of  guilty  on  account  of  misconduct  of 
spectators  has  been  refused  even  though 
it  does  not  appear  that  the  trial  judge 
took  any  action  in  regard  to  it,  as  where 
the  record  failed  to  show  any  miscon- 
duct (Carter  v.  Com.  (1908)  131  Ky.  240, 
114  S.  W.  1186— applause) ;  or  defend- 
ant's  counsel  failed  to  request  any  ac- 
tion, or  to  except  to  the  failure  of  the 
court  to  act  (Rawlins  v.  State  (1905) 
124  Ga.  31,  52  S.  E.  1,  applause;  Carter 
v.  Com.  (Ky.)  supra;  Dempsey  v.  State 
(1916)  —  Ala.  App.  --,  72  So.  773,  ap- 
plause; Buckingham  v.  State  (1914)  73 
Tex.  Crim.  Rep.  101,  164  S.  W.  4,  ap- 
plause). 

In  Millican  v.  State  (1911)  63  Tex. 
Crim.  Rep.  440,  140  S.  W.  1136,  it  was 
held  that  a  conviction  would  not  be  re- 
versed on  account  of  the  failure  of  the 
trial  judge  to  prevent  the  gathering  of  a 
large  crowd  in  the  court  room  and  their 
standing  on  the  benches  and  laughing  in 
response  to  remarks  of  the  prosecuting 
attorney,  even  though  he  was  requested 
by  defendant's  attorney  to  prevent  such 
conduct,  where  the  judge  certifies  that 
the  spectators  did  not  crowd  around  the 
jury,  and  that,  though  there  was  laughter 
in  the  audience  several  times,  there  was 
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nothing  unusual  and  nothing  other  than 
an  ordinary  trial. 

And  in  State  v.  Thomas  (1907)  135 
Iowa,  717,  109  N.  W.  900,  where  com- 
plaint was  made  of  the  failure  of  the 
court  to  instruct  the  jury  to  disregard 
certain  demonstrations  in  the  way  of 
hissing  and  other  indications  of  disap- 
proval of  objections  and  arguments  of 
defendant's  counsel,  reversal  was  re- 
fused, as  it  appeared  that  there  was  no 
such  demonstration  as  to  indicate  that 
the  jury  were  in  any  way  subjected  to 
popular  pressure  or  undue  influence. 

However,  and  in  harmony  with  Stati 
v.  Gens,  ante,  957,  it  has  been  held  that 
direct  and  manifest  attempt  on  the  part 
of  a  spectator  to  influence  the  jury  in  its 
verdict  constitutes  reversible  error. 

So,  in  Derry  v.  State  (1909)  55  Tex. 
Crim.  Rep.  353,  116  S.  W.  574,  a  verdict 
of  guilty  of  sodomy  was  reversed  where 
it  appeared  that  after  the  evidence  was 
closed,  but  while  the  jury  were  still  in 
their  places,  an  intoxicated  bystander 
approached  the  defendant,  and  in  the 
hearing  of  at  least  a  part  of  the  jurors 
began  to  curse  him  and  to  accuse  him  of 
having  committed  various  other  crimes 
of  the  same  nature ;  later,  while  the  jury 
were  going  out,  the  same  man  said  in 
their  hearing,  "I  have  convicted  that 
negro  to  the  penitentiary."  It  does  not 
appear  that  the  trial  court  either  took  or 
was  required  to  take  any  action  in  the 
matter,  and  it  was  shown  that  some  of 
the  jurors  did  not  hear  what  was  said 
and  others  heard  only  part  of  it,  while 
all  the  jurors  stated  that  the  occurrence 
did  not  operate  upon  their  minds  to 
bring  about  a  conviction ;  but  the  revers- 
ing court  said:  "We  are  unwilling  for 
a  judgment  to  stand  where  such  conduct 
is  made  to  appear  as  here  detailed  unre- 
buked.  .  .  .  We  do  not  believe  it  right 
for  this  court  to  sanction  conviction  ob- 
tained attended  by  such  conduct,  and  we 
feel  called  upon  to  put  the  seal  of  con- 
demnation upon  such  conduct  in  the 
courtroom. ' ' 

And  in  Com.  v.  Hoover  (1910)  227  Pa. 
116,  136  Am.  St.  Rep.  870,  75  Ail.  1023, 
in  which  a  conviction  of  murder  was  re- 
versed, where  it  appeared  that  on  the 
trial  the  audience  gave  unnumbered  dem- 
onstrations of  hostility  to  the  defendant 
and  his  sole  defense  of  insanity  by  hiss- 
ing, sneering,  catcalling,  groans,  and 
murmurs  of  disapproval,  for  the  purpose 
of  influencing  the  jury,  and  such  demon- 
strations were  not  suppressed  by  the 
court,  or  even  reprimanded  until  they 
had  been  often  repeated,  the  court  held 
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that  there  was  no  other  reversible  error, 
bat  that  these  conditions  made  it  impera- 
tive that  a  new  trial  be  granted. 

Refusal  to  withdraw  from  the  con- 
sideration of  the  jury  testimony  of  a 
witness  who   while   testifying  received 
secret  signals  from  one  sitting  in  the 
eourt  room  as  to  how  she  should  testify 
was  held  in  State  v.  Barker  (1906)  43 
Wash.  69,  86  Pac.  387,  to  have  been  error 
requiring  a  reversal  of  conviction.     In 
this  case,  which  was  the  trial  of  a  hus- 
band upon  information,  for  conniving  at 
the  prostitution  of  his  wife,  it  seems  that 
the  wife,  who  was  the  prosecuting  wit- 
ness, had  been  at  that  time  informed 
against  upon  a  charge  of  assault  with 
intent  to  commit  murder,  and  she  had 
retained  the  services  of  an  attorney  to 
conduct  her  defense;  and  it  was  he  who 
gave  the  secret  signals  as  to  how  she 
should  testify  in  the  action  in  which  she 
was  prosecuting  witness.     The  attorney 
and  the  prosecuting  witness  admitted  the 
giving  and  receiving  of  such  signals,  but 
claimed  that  they  were  solely  for  the 
purpose  of  protecting  such  prosecuting 
witness     against    answering    questions 
which   might   tend   to  incriminate  her. 
The  appellate  court,  in  holding  that  the 
evidence  of  such  a  witness  should  have 
been  withdrawn  as  soon  as  the  fact  of 
such  signals  being  given  and  received  be- 
came known,  said:  "Doubtless  the  pros- 
ecuting witness  was  entitled  to  have  the 
benefit  of  counsel,  and  it  would  have 
been  proper  for  her  attorney  to  have 
interposed  suitable  and  timely  objections 
to  any  question  which  might  tend  to  in- 
criminate her.    But  any  such  objections 
or  suggestions  to  her  should  have  been 
given  openly  and  with  the  knowledge 
and  consent  of  the  court.    As  it  was,  the 
attorney  by  means  of  his  signals  con- 
veyed to  her  information  as  to  which 
neither  the  eourt  nor  jury  had  knowl- 
edge.    How  far  her  evidence  may  have 
been  changed  by  reason  of  the  giving  and 
receiving  of  these  signals  it  is  impossible 
to  know.    The  exact  significance  and  ef- 
fect of  the  same  were  known  only  to 
themselves.    On  account  of  the  incident 
referred   to,  we  think  the  defendant's 
constitutional  right  to  a  fair  trial  was 
infringed.    Not  only  would  it  be  an  in- 
justice for  a  defendant  to  be  convicted 
on   evidence   of  this   character,  but  to 
allow  a  verdict  thereupon  to  stand  in  a 
ease  where  such  a  proceeding  had  trans- 
pired would  tend  to  bring  the  adminis- 
tration of  the  law  into  disrepute,  and  to 
undermine  that  confidence  in  the  courts 
which  is  essential  to  the  maintenance  of 
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law  and  order  and  the  highest  welfare  of 
the  state." 

In  a  number  of  cases  the  fact  that 
there  was  misconduct  on  the  part  of 
spectators  seems  to  have  had  some  weight 
in  causing  a  reversal  on  other  grounds. 

So,  in  People  v.  McMahon  (1910)  244 
HL  45,  91  N.  £.  104,  it  appeared  that  on 
the  trial  below  there  were,  demonstra- 
tions on  the  part  of  the  audience  by 
cheering  and  handclapping,  which  were 
repeated,  against  the  protests  of  def end- 
ant 's  counsel  and  the  admonition  of  the 
court,  until  the  court  finally  ordered  the 
sheriff  to  clear  the  room  if  another  dem- 
onstration occurred.  The  court  in  revers- 
ing the  conviction  said  that  while  this 
might  not  be  vital  to  the  decision  of  the 
case,  it  should  receive  mention  in  the 
opinion. 

And  in  Ward  v.  Com.  (1907)  31  Ky. 
L.  Rep.  807,  103  S.  W.  719,  a  conviction 
was  reversed,  where  it  appeared  that  the 
prosecuting  attorney  in  his  closing  argu- 
ment stated  that  one  of  his  witnesses  had 
testified  to  a  certain  fact,  the  defend- 
ant 's  attorney  called  him  to  order,  deny- 
ing that  such  testimony  had  been  given, 
and  that  thereupon  the  witness,  who  was 
among  the  spectators  and  near  the  jury, 
arose  and  stated  in  a  loud  voice  that  she 
had  testified  as  stated  by  the  prosecutor. 
The  spectators  laughed  loudly,  and  voci- 
ferously applauded  her  statement.  The 
defendant's  attorney  immediately  moved 
for  the  discharge  of  the  jury;  and  the 
trial  judge  in  overruling  his  motion  re- 
buked the  audience  for  their  demonstra- 
tion and  instructed  the  jury  to  pay  no 
attention  to  it.  The  reviewing  court 
said:  "This  was  reprehensible  conduct 
on  the  part  of  witness  and  audience. ' '  It 
also  criticized  some  expressions  used  by 
the  trial  judge  in  his  remarks  upon  the 
occurrence,  indicating  his  view  that  such 
demonstration  showed  public  sentiment 
to  be  with  the  prosecution,  and  intimat- 
ing his  doubt  as  to  the  validity  of  any 
verdict  the  jury  might  render  thereafter, 
and  then  said :  "We  do  not  mean  to  say 
that  this  error  alone  is  sufficiently  preju- 
dicial to  appellant  to  authorize  a  reversal 
of  the  case."  As,  however,  only  one 
other  error  is  considered  and  the  opinion 
concluded,  ' '  For  these  reasons,  the  judg- 
ment of  the  lower  court  is  reversed,"  it 
is  evident  that  it  had  a  bearing  in  deter- 
mining the  conclusion  of  the  appellate 
court. 

Also,  in  People  v.  Fleming  (1913)  166 
OaL  357,  136  Pac.  291,  Ann.  Cas.  1915B, 
881,  where  it  appeared  that  during  the 
closing  argument  before  the  jury  the 
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court  room  was  crowded  with  persons 
hostile  to  the  defendant,  and  that  in  the 
presence  of  at  least  a  part  of  the  jurors 
they  greeted  the  entrance  of  the  prose- 
cuting attorney  with  a  "riot  of  ap- 
plause,''  which  continued  until  the  trial 
judge,  attracted  by  the  noise,  rushed  in 
and  stopped  it,  the  court,  after  stating 
that  as  the  case  would  be  reversed  on 
other  grounds  it  did  not  feel  it  necessary 
to  comment  on  these  matters,  said  that 
they  were  of  such  a  nature  as  to  be  likely 
to  have  a  most  prejudicial  effect  on  the 
defendant's  cause. 

In   Robinson   v.    State    (1909)    6   Ga. 
App.  696,  65  S.  E.  792,  where  a  convic- 
tion of  bigamy  was  reversed,  one  assign- 
ment of  error  was  that  the  defendant 
was  not  allowed  to  make  a  statement  in 
his  own  behalf  in  the  manner  prescribed 
by  law.    In  support  of  this  it  was  shown 
that  when  defendant  began  his  statement 
his  first  wife  moved  her  chair  so  that  she 
sat  directly  in  front  of  and  about  3  feet 
from  him  and  between  her  husband  and 
the  jury,  remaining  there  about  two  min- 
utes and  until  ordered  by  the  court  to 
move  back;  that  when  in  the  course  of 
his  statement  he  declared  that  he  had 
told  one  who  advised  him  to  go  away 
that  he  would  not  desert  his  second  wife 
under  any  consideration  his  said  first 
wife  laughed  aloud  in  a  derisive  man- 
ner; that  when,  in  the  further  course  of 
such  statement,  he  said  that  whatever 
the  outcome  of  the  trial  it  was  the  inten- 
tion   of   his    second   wife    and   himself 
eventually  to  live  together  as  man  and 
wife,  the  father  of  the  second  wife  inter- 
rupted him,  exclaiming  in  an  angry  tone 
heard  by  the  jury,  "You  will  never  do 
it,  sir."    It  appeared  that  the  trial  judge 
admonished  these  persons  by  telling  them 
not  to  repeat  their  conduct,  and  that  de- 
fendant's attorneys  failed  to  move  for  a 
mistrial,  or  to  request  the  judge  to  cau- 
tion the  jury  to  disregard  the  incidents. 
But  the  court  held  that  the  defendant 
had  not  had  a  fair  trial  in  that  respect, 
and  said:    "While  ...  if  this  were  the 
only  error  in  the  record  a  new  trial  would 
not  be  granted,  [apparently  on  account 
of  the  failure  of  defendant's  attorneys 
to  make  timely  objection]  we  take  this 
occasion  to   state  that  the  trial  judge 
should   not   wait   for   suggestions   from 
counsel,  but  should  act  of  his  own  motion 
when  he  sees  and  knows  that  a  defend- 
ant's rights  are  being  violated," 

And  in  Cober  v.  State  (1913)  72  Tex 
Crim.  Rep.  374,  162  S.  W.  869,  in  which 
it  appeared  that  while  defendant's  coun- 
sel was  cross-examining  a  witness  and, 
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having  learned  that  he  had  talked  with 
the  sheriff  and  court  attorney  in  the  wit- 
ness room,  asked  him,  "And  what  did 
they  tell  you  to  sayt"  the  sheriff  arose 
and  told  counsel  to  "sit  down  and  keep 
his  place,  and  that  if  he  was  going  to 
practise  law  to  practise  law,  and  that  he 
[the  sheriff]  was  not  going  to  stand  for 
anything  like  that" — all  in  the  presence 
and  hearing  of  the  jury.  There  were 
other  sufficient  reasons  for  reversal  in 
this  ease,  and  the  court  did  not  indicate 
just  what  would  have  been  its  action 
upon  this  alone,  but  said:  "Just  what 
effect  this  had  upon  the  jury  or  upon  the 
trial  is  a  matter  of  conjecture,  but  such 
conduct  should  have  been  promptly  sap- 
pressed,  and,  if  necessary,  the  power  of 
the  court  used  in  such  way  that  the  de- 
fendant's rights  before  the  jury  would 
not  be  injured  by  such  conduct." 

So,  too,  in  Cooper  v.  State  (1914)  72 
Tex.  Crim.  Rep.  646,  163  S.  W.  424,  a 
criminal  prosecution  for  seduction,  the 
action  of  the  prosecuting  witness,  when 
called  to  testify,  in  kneeling  and  praying 
in  the  presence  of  the  jury,  and  again 
praying  after  taking  her  seat  on  the  wit- 
ness stand,  and  after  being  admonished 
by  the  court  not  to  do  so,  was,  taken 
with  other  matters,  considered  sufficient 
ground  for  a  new  trial,  although  the  trial 
judge  did  all  in  his  power  to  remove  the 
effect  of  the  scene  and  instructed  the 
jury  to  disregard  it.  The  court,  after 
discussing  this  and  other  matters  as- 
signed as  errors,  said:  "While  no  one 
of  these  facts  may  be  sufficient  to  au- 
thorize a  reversal,  yet,  when  they  are  all 
taken  together,  no  one  ean  tell  its  effect 
Or  what  influence  it  may  have  had." 

It  will  be  observed  that,  as  in  Stati 
v.  Gens,  ante,  957,  so  in  some  of  the 
cases  cited  above,  it  seemB  to  have  been 
held  that  failure  on  the  part  of  defend- 
ant's counsel  to  object  to  misconduct  on 
the  part  of  spectators,  or  to  except  to 
the  action  or  lack  of  action  of  the  court 
in  respect  thereto,  was  not  absolutely 
fatal.  Robinson  v.  State  (da.)  supra; 
Derry  v.  State  (1909)  56  Tex.  Crim.  Rep. 
353,  116  S.  W.  674.  Nor  the  fact  that 
the  jury  declared  they  had  not  been  in- 
fluenced thereby.  Derry  v.  State  (Tex.) 
supra. 

In  the  following  cases  there  does  not 
appear  to  have  been  any  active  miscon- 
duct on  the  part  of  spectators,  the  only 
question  involved  being  the  propriety  of 
their  presence  during  tl\e*  trial  and  of 
their  occupying  certain  positions  in  the 
court  room. 

Thus,  in  People  v.  Ong  Git  (1913)  23 
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Cal  Appl.  148, 137  Pac.  283,  it  was  held 
that  a  request  for  the  exclusion  of  a  per- 
son from  the  court  room  on  the  ground 
that  his  presence  will  intimidate  wit- 
nesses and  tend  to  coerce  them  into 
giving  false  testimony  is  addressed  to 
the  discretion  of  the  court,  and  that  its 
refusal  is  not  ground  for  reversal  where 
the  only  evidence  of  the  probability  of 
such  intimidation  is  the  assertion  of  de- 
fendant's attorney. 

And  in  Evers  v.  State  (1909)  84  Neb. 
708,  121  N.  W.  1005,  19  Ann.  Cas.  96,  it 
was  held  that  a  verdict  of  guilty  of  rape 
would  not  be  reversed  because  the  court 
permitted  a  lady  friend  of  the  prosecut- 
ing witness,  who  was  a  child  eight  years 
of  age,  to  sit  on  the  witness  stand  in 
close  proximity  to  her  while  she  was  tes- 
tifying.   The  only  suggestion  of  miscon- 
duct  on  her  part  is  the  statement  of 
defendant's  attorney,  in  objecting  to  her 
presence,  that  she  was  prompting  the 
witness.     The  trial  court  overruled  the 
objection,  but  instructed  the  lady  that 
she  must  not  make  suggestions,  and  there 
was  nothing  to  indicate  that  this  admo- 
nition was  disregarded. 

It  is  not  reversible  error  to  permit, 
during  the  trial  of  an  indictment  for 
enticing  a  girl  from  her  parents  for  im- 
moral purposes,  the  father  of  the  girl  to 
remain  seated  near  her  while  she  testi- 
fied, where  an  examination  of  the  record 
fails  to  disclose  any  improper  conduct 
on  the  part  of  the  father  and  it  nowhere 
appears  that  the  daughter's  testimony 
was-  in  any  way  attested  by  his  presence. 
Gould  v.  State  (1904)  71  Neb.  651,  99 
N.  W.  641. 

Also,  in  People  v.  Ayres  (1917)  195 
Mich.  274,  161  N.  W.  870,  it  was  held 
that  it  was  not  prejudicial  to  the  defend- 
ant, accused  of  rape,-'  which  he  denied, 
for  the  court  to  permit  the  sheriff  to 
escort  several  ladies'  into  the  court  room 
and  seat  them  immediately  behind  and 
in  dose  proximity  to  the  prosecutrix 
while  she  was  giving  her  testimony, 
where  it  appeared  that  these  were  the 
only  available  seats  in  the  court  room. 

Nor  is  it  an  abuse  of  discretion  justify- 
ing? reversal  for  the  trial  court,  against 
the  protest  of  the  attorney  of  one  on 
trial  for  murder,  to  permit  the  wife  and 
children  of  the  deceased  to  occupy  seats 
in  the  court  room,  in  plain  view  of  and 
only  a  few  feet  from  the  jury.  Pollard 
v.  State  (1914)  12  Ala.  App.  82,  68  So. 
494.  This  case  was  reversed  on  other 
grounds  in  (1915)  193  Ala.  32, 69  So.  426. 
However,  spectators  should  not  beper- 
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mitted*  to  sit!  Desire  the  fridge'  on  the 
rostrum.    People  v.  Muhday  (1917)  280 
BL  32, 117  N.  E.  286.    Tfre  court  stated 
that  "while  all  trials  are  conducted  pub- 
licly, and  ordinarily  anyone  has  the  right 
to  attend  the  sessions  of  tlie  courts,  spec- 
tators should  be  confined  to  that  part  of 
the  court  room  set  apart  for  their  use. 
They  should  not  be  invited  or  permitted 
to  occupy  positions  that  would  tend  to 
obstruct  the  orderly  and  dignified  con- 
duct of  the  business  of  the  court,  ox 
would  afford  them  unusual  advantage  to 
convey  to  the  jury  indications  of  their 
approval  or  disapproval  of  the  events  of 
tbe  trial  as  they  transpired.     The  trial 
of  a  case  should  consist  only  of  the  sober 
investigation  of  the  matters  in  issu*.    It 
is  not  to  be  regarded  as  an  entertain- 
ment or  in  any  sense  as  a  festive  occa- 
sion.    The  court  should  not  permit  the 
conversion   of   the   court   room  into   a 
picture  gallery  or  the  trial  of  a  case  into 
a  show." 

New  trials  will  not  ordinarily  be 
granted  for  mere  acts  of  impropriety  on 
the  part  of  spectators  which  do  not  ap- 
pear to  have  influenced  the  jury. 

In  State  v.  Hodoff  (1915)  88  Wash. 
413,  153  Pac.  377,  it  was  held  that  on  a 
trial  for  bank  robbery  it  was  not  error 
to  permit  the  cashier  of  the  bank,  who 
remained  in  the  court  room  after  testify- 
ing as  a  witness,  to  send  out  notes  to  a 
person  outside,  where  the  court  examined 
at  least  one  of  the  notes  and  found  it 
was  not  improper,  and  there  was  no 
Showing  that  such  acts  were  prejudicial 
to  the  defendant. 

And  in  Reed  v.  State  (1912)  102  Ark. 
625,  145  SL  W.  206,  it  was  held  that  it 
was  not  an  abuse  of  discretion  for  the*, 
trial  court  to  refuse  a  new  trial  on  ac- 
count of  remarks  made  concerning  ac- 
cused in  a  juror's  presence  while  the 
jury  were  out,  where  it  appeared  that 
the  juror  was  not  influenced  thereby. 

So,  in  State  v.  Hoffman  (1908)  120  La. 
949,  45  So.  951,  the  court  refused  to  xe+ 
verse  a  conviction  because,  during  a 
recess  of  the  court,  taken  for  the  purpose 
of  enabling  a  witness  to  procure  a  note 
in  regard  to  which  a  dispute  had  arisen 
as  to  whether  or  not  a  certain  person  had 
signed  it,  a  certain  person  arose  and  in 
the  presence  of  the  judge  called  to  one* 
of  defendant's  counsel,  and,  pointing  to 
defendant,  said,  "Here  is  the  man  who 
signed  the  note,"  where  the  note,  which 
was  later  produced,  showed  such  state- 
ments to  be  true  and  there  was  no  further  • 
controversy  over  that  fact.       J.  H.  B, 
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COLORADO  SUPREME  COURT. 

(In  Banc.) 

ALBERT   H.   HORTON,   Treasurer   of   El 

Paso  County,  Plff.  in  Err., 

v. 

COLORADO  SPRINGS  MASONIC  BUILD- 
ING SOCIETY. 

(—  Colo.  — ,  173  Pac  61.) 

Tax  —  exemption  —  Masonic    building. 

A  building  owned  by  an  association  of 
Masons  to  provide  accommodation  for  the 
Masonic  lodges  of  a  city,  and  rented  to  the 
various  branches  of  the  order  there  located, 
whose  funds  derived  from  dues  and  dona- 
tions are  devoted  to  paying  the  expenses  of 
the  lodges  and  to  relief  and  charitable  work, 
is  within  a  constitutional  provision  exempt- 
ing from  taxation  lots  and  the  buildings 
thereon  used  for  strictly  charitable  pur- 
poses, although  some  rooms  in  the  building 
are  used  for  entertainments,  and  a  cigar 
stand  is  maintained  for  the  accommodation 
of  members,  if  the  surplus  receipts  there- 
from are  devoted  to  the  maintenance  of  the 
building. 
For  other  cases,  see  Taxes,  L  f,  $,  m  Dig. 

1-62  N.  S. 

(White  and  Teller,  J  J.,  dissent.) 
(May  6,  1018.) 

ERROR  to  the  District  Court  for  El  Paso 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  enjoin 
defendant  as  County  Treasurer  from  col- 
lecting  taxes  levied  upon  a  building  and 
grounds  owned  by  plaintiff.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Willis  L.  Strachan,  Fred  Far- 
rar,  Attorney  General,  and  W.  B.  Morgan, 
Assistant  Attorney  General,  for  plaintiff  in 
error. 

Messrs-  G.  W.  Mnsser,  C.  H.  Dudley, 
and  E.  P.  Hufferd,  for  defendant  in  error: 

Masonic  organizations  are  charitable  in* 
atitutions  and  their  purposes  charitable 
purposes,  whether  their  property,  under  the 
particular  circumstances  and  particular 
language  of  a  particular  statute  or  consti- 
tutional provision,  is  exempt  or  not. 

Burdine  v.  Grand  Lodge,  37  Ala.  478; 
Savannah  v.  Solomon's  Lodge,  53  Ga.  93; 
Massenburg  v.  Grand  Lodge,  F.  A.  M.  81 
Ga.  212,  7  S.  E.  636;  Indianapolis  v.  Grand 
Master,  25  Lnd.  518;  Morrow  v.  Smith,  145 
Iowa,  514,  124  N.  W.  316;  Mason  v.  Zim- 

Note.  —  For  use  of  lodge  or  club  building 
for  entertainment  or  social  purposes  as  af- 
fecting right  to  exemption  from  taxation, 
see  note  to  St.  Louis  Lodge  v.  Koeln,  L.R.A. 
1915C,  694;  and  later  case  Methodist  Epis- 
copal Church  Baraca  Club  v.  Madison, 
L.R.A.1918D,  1124. 


merman,  81  Kan.  799,  106  Pac  100S; 
Kansas  Masonic  Home  v.  Sedgwick  County, 
81  Kan.  859,  26  L.R.A.(N.S.)  702,  106  Pac 
1082;  Newport  v.  Masonic  Temple  Asso. 
108  Ky.  333,  49  L.R.A.  252,  56  S".  W.  405; 
State  ex  rel.  Bertel  v.  Board  of  Assessors, 
34  La.  Ann.  574;  Fitterer  v.  Crawford,  157 
Mo.  51,  50  L.R.A.  191,  57  S.  W.  532;  Platts- 
mouth  Lodge  v.  Cass  County,  79  Neb.  463, 
113  N.  W.  167;  State  ex  rel.  Hibernian  Soc 
v.  Addison,  2  S.  C.  499;  Cumberland  Lodge 
v.  Nashville,  127  Tenn.  248,  154  S.  W.  1141. 

The  lots  and  the  building  thereon,  known 
as  the  Ma&onic  Temple  in  Colorado  Springs 
and  owned  by  the  society  of  Free  Masons, 
are  exempt  from  taxation. 

Cathedral  of  St.  John  v.  Arapahoe 
County,  29  Colo.  143,  68  Pac.  272;  Cathe- 
dral of  St.  John  v.  Denver,  37  Colo.  378, 
86  Pac.  1021 ;  Colorado  Seminary  v.  Arapa- 
hoe County,  30  Colo.  507,  71  Pac.  410; 
Northwestern  University  v.  Illinois,  99 
U.  S.  309,  25  L.  ed.  387 ;  Fitterer  v.  Craw- 
ford, 157  Mo.  61,  50  L.R.A.  191,  57  S.  W. 
532;  Philadelphia  v.  Masonic  Home,  160 
Pa.  572,  23  L.R.A.  645,  40  Am.  St.  Rep. 
736,  28  Atl.  954;  St.  Mary's  Church  v. 
Tripp,  14  R.  I.  307;  St.  Paul's  Church  v. 
Concord,  75  N.  H.  420,  27  L.R.A.(N.S.) 
910,  75  Atl.  531,  Ann.  Cas.  1912A,  350; 
Curtis  v.  Androscoggin  Lodge,  99  Me.  356, 
59  Atl.  518;  First  Unitarian  Soc.  v.  Hart- 
ford, 66  Conn.  368,  34  Atl.  89;  Plattsmouth 
Lodge  v.  Cass  County,  79  Neb.  463,  113 
N.  W.  167;  Cumberland  Lodge  v.  Nashville, 
127  Tenn.  251,  154  S.  W.  1141;  Salt  Lake 
Lodge  v.  Groesbeck,  40  Utah,  1,  120  Pac. 
192,  Ann.  Cas.  1914C,  940. 

Mr.  John  M.  Maxwell,  amicus  curias. 

Hill,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  in  error  obtained  an  in- 
junction restraining  the  plaintiff  in  error, 
as  treasurer  of  El  Paso  county,  from  col- 
lecting any  taxes  for  the  year  1914  levied 
upon  a  building  and  its  grounds  owned  by 
the  defendant  in  error,  the  Colorado  Springs 
Masonic  Building  Society.  The  complaint 
alleges  that  said  building  and  lots  whereon 
it  is  situate  are  used  exclusively  for  strictly 
charitable  purposes.  The  answer  denies 
this,  and,  in  addition,  alleges  that  said 
building  has  been  rented  to  certain  frater- 
nal organizations  as  a  place  for  their  meet- 
ings and  entertainments.  The  replication 
admits  that  plaintiff  rents  the  property  to 
certain  fraternal  organizations,  but  alleges 
that  said  organizations  are  such  as  are 
commonly  known  as  Masonic  organizations, 
and  that  together  the  said  organizations 
are  the  sole  stockholders  of  plaintiff,  save 
and  except  ten  qualifying  shares  held  by 
the  directors  thereof,  and  that  said  rental 
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charge  is  made  to  said  several  organiza- 
tions solely  aa  a  method  of  equalizing 
among  them  the  burden  of  the  maintenance 
and  operation  of  said  property,  agreed 
upon  as  fair  and  equitable,  and  for  no  other 
purpose. 

Trial  was  to  the  court.    The  findings  were 
in  favor  of  the  plaintiff,  and  the  property 
held  to  be  exempt  from  taxation.     Accord- 
ing to  the  issues,  this  had  to  include  a  find- 
ing thai  the  lots  and  building  thereon  were 
used  exclusively  for  strictly  charitable  pur- 
poses.    The  contention  is  that  the  evidence 
is  insufficient  to  sustain  this  finding.     The 
testimony  is  uncontradicted.    It  shows  that 
the  defendant  in  error  is  a  society  organ- 
ized not  for  profit;  that  the  principal  pur- 
pose   of  its  organization  was  to  construct 
and   own  a  temple  or  lodge  building  to  be 
used  as  a  home  for  the  several  Masonic  or- 
ganizations of  Colorado  Springs,  including 
*   collateral  .order  known  as   the  Eastern 
Star;   that  it  was  organized  by  these  sev- 
eral   Masonic   bodies,   who   own   all   of   its 
stock  with  the  exception  of  the  ten  shares 
held  by  its  ten  directors.    Its  by-laws  pro- 
vide that  none  of  its  stock  shall  be  sold  or 
transferred  to  anyone,  except  these  various 
Masonic  bodies,  etc.,  or  their  trustees  for 
the   use  of  said  bodies.     It  is  also  shown 
that  no  other  bodies,  societies,  persons,  or 
corporations  have  used  said  building  since 
it   was   erected.     The  testimony   also   dis- 
closes  that  these  Masonic  societies   derive 
their    income   from    annual    dues   paid    by 
their  members,  fees  for  initiation  and  dona- 
tions; that  out  of  this  are  paid  the  operat- 
ing    expenses    of    this    building    and    the 
maintenance   of   these   several    lodges,   and 
that    the    balance    is    used    in    relief    and 
charitable  work;  that  they'  contribute  from 
their  fund  to  the  relief  of  their  members, 
wives,    widow 8,    and    orphans,    and    other 
Masons   who   come   there   for   their   health 
and   require  assistance;   that  they  are  not 
limited   in  these   respects  to  this  class  of 
persons,  but  frequently  aid  other  charitable 
organizations   and   needy   persons  not  con- 
nected  with   Masonic  societies;    that  they 
maintain  a  plot  in  a  cemetery,  furnishing 
graves  and  headstones  for  individuals,  and 
frequently  pay  the  entire  expense  of  burial ; 
that  some  of  them  contribute  to  the  fur- 
nishing of  a  room  in  a  hospital  for  the  gen- 
eral use  of  the  hospital;  that  each  of  said 
respective  bodies  has  a  relief  committee,  and 
there  is  a  general  Masonic  relief  board  to 
which  all   contribute;    that  they   visit   the 
sick  and  extend   advice  and   assistance  to 
the  families  of  sick  persons;  that  they  in- 
culcate and  teach  to  their  members  respect 
svnd  support  of  government  and  legal   au- 
thority, right  living,  service  to  their  fellow- 
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men,  morality,  temperance,  and  other 
virtues;  that  they  not  only  aid  in  a  mate- 
rial way  by  furnishing  food,  clothing,  and 
other  necessities,  but  that  they  aid  and 
comfort  mental  distress  and  alleviate  pain 
and  suffering,-— all  of  which  is  done  with- 
out compensation,  gain,  or  profit;  that  no 
one  has  a  right  to  demand  or  receive  any- 
thing from  them;  that  they  accept  and  give 
upon  the  call  pf  humanity,  and  minister  to 
man,  woman,  and  child  as  far  as  their 
ability  as  societies  will  permit;  that  fre- 
quently deficiencies  occur  in  their  treasury, 
which  are  made  up  by  donation  or  other 
legitimate  means. 

Per  the  great  weight  of  authority,  this 
testimony  is  sufficient  to  justify  a  conclu- 
sion that  these  societies  are  charitable  in- 
stitutions, and  that  their  purposes  are 
charitable  purposes.  Burdine  v.  Grand 
Lodge,  37  Ala.  478;  Savannah  v.  Solomon's 
Lodge,  53  Ga.  93;  Massenburg  v.  Grand 
Lodge  F.  A.  M.  81  Ga.  212,  7  S.  E.  636; 
Indianapolis  v.  Grand  Master,  25  Ind.  518; 
Morrow  v.  Smith,  146  Iowa,  514,  26  L.R.A. 
(N.S.)  696,  124  N.  W.  316,  Ann.  Cas. 
1912A,  1183;  Mason  v.  Zimmerman,  81 
Kan.  799,  106  Pac.  1005;  Kansas  Masonic 
Home  v.  Sedgwick  County,  81  Kan.  859,  26 
L.R.A.(N.S.)  702,  106  Pac.  1082;  State  ex 
rel.  Bertel  v.  Board  of  Assessors,  34  La. 
Ann.  574;  Fitterer  v.  Crawford,  157  Mo. 
51,  50  L.KA.  191,  57  S.  W.  532;  Platts- 
mouth  Lodge  v.  Cass  County,  79  Neb.  463, 
113  N.  W.  167;  State  ex  rel.  Lodge  v.  Addi- 
son, 2  S.  C.  499;  Cumberland  Lodge  v. 
Nashville,  127  Tenn.  248,  164  S.  W.  1141. 

Section  5  of  article  10  of  our  Constitu- 
tion provides  that  "lots,  with  the  buildings 
thereon,  if  said  buildings  are  used  solely 
and  exclusively  for  religious  worship,  for 
schools,  or  strictly  charitable  purposes,  .  .  • 
shall  be  exempt  from  taxation,  unless  other* 
wise  provided  by  general  law." 

The  only  law  that  we  have  on  the  subject 
is  §  5545,  Revised  Statutes  1908.  It  pro- 
vides that — 

"The  following  classes  of  property  shall 
be  exempt  from  taxation,  to  wit:     .    .    . 

"Second.  Buildings  used  exclusively  for 
religious  worship,  for  schools  or  for  strictly 
charitable  purposes,  with  the  grounds 
whereon  the  same  are  situated*" 

The  question  for  determination  is  whether 
this  building  (Masonic  Temple,  so-called) 
is  used  for  strictly  charitable  purposes 
within  the  meaning  of  our  Constitution  and 
statutes.  Ihe  plaintiff  in  error  appears  to 
concede,  were  the  entire  building  used  as 
lodge  rooms  and  for  lodge  room  purposes, 
there  would  be  more  reason  for  the  conten- 
tion that  it  would  come  within  these  pro- 
visions;   but   calls   attention  to   testimony 
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disclosing  that  while  the  second  floor  of  the 
building  contains  three  lodge  rooms,  with 
the  usual  smaller  rooms  ( all  of  which  are 
used  for  strictly  lodge  purposes),  the  first 
floor  contains  a  reading  room  for  the  use  of 
the  members  of  these  different  lodges,  a 
smoking  and  reception  room,  and  another 
large  room  which  is  sometimes  used  in  con- 
nection with  these  other  rooms  for  dinners 
and  dances  given  by  members  of  these  dif- 
ferent bodies;  that  sometimes  these  enter- 
tainments are  restricted  to  members  and 
sometimes  they  include  nonmembers.  He 
concedes  that  said  societies  use  the  surplus 
or  income  from  all  sources,  after  paying 
running  expenses,  for  strictly  charitable 
purpose.  He  also  concedes  that  the  de- 
fendant in  error  pays  no  dividends;  that 
none  of  its  officers  receive  any  remunera- 
tion for  their  work;  that  the  rental  charge 
to  the  different  lodges  is  made  solely  to 
cover  the  actual  and  necessary  operating 
expenses  of  the  building,  and  that  it  never 
has  thus  far  exceeded  or  equaled  such  ex- 
penses; that  while  an  admission  fee  is 
usually  charged  for  dances,  the  receipts 
above  actual  expenses  are,  like  other  funds, 
devoted  to  the  maintenance  of  the  building. 
The  defendant  in  error  maintains  in  the 
building  a  stand  for  the  sale  of  cigars,  to- 
bacco, playing  cards,  and  gum  to  those 
privileged  to  be  there,  but  no  profit  is  de- 
rived therefrom,  and  thus  far  it  has  been 
conducted  at  a  loss. 

In  considering  this  question  we  agree 
with  counsel  for  plaintiff  in  error  that  in 
one  sense  it  is  immaterial  what  kind  of  an 
organisation  owns  this  property;  that  the 
test  is  the  use  made  of  the  property;  but,  in 
deciding  this  question,  it  is  proper  to  con- 
sider the  surrounding  circumstances.  When 
thus  considered,  we  are  of  opinion  that,  for 
the  purposes  of  taxation,  the  same  rule 
applies  to  it  as  would  were  it  owned  and 
directly  controlled  by  these  sundry  Masonic 
societies.  37  Cyc.  927;  Glengary  Consol. 
Min.  Co.  v.  Boehmer,  28  Colo.  1,  62  Pac. 
839,  21  Mor.  Min.  Rep.  74;  Kappa  Kappa 
Gamma  House  v.  Pearcy,  92  Kan.  1020,  52 
L.R.A.(N.S.)  995,  142  Pac  294. 

There  are  two  lines  of  authorities  con- 
cerning the  rule  of  construction  applied  to 
exemption  from  taxation  of  properties  like 
that  under  consideration, — one  has  adopted 
the  strict  rule  of  construction;  the  other, 
the  liberal  or  broader  rule,  as  it  is  termed. 
This  court  has  heretofore  adopted  the  lib- 
eral or  broader  rule. 

In  Cathedral  of  St.  John  v.  Arapahoe 
County,  29  Colo.  143,  at  page  145,  68  Pac. 
272,  the  court  says:  "The  general  rule  is 
that  exemptions  from  taxation  are  strictly 
construed,  but  this  rule  is  not  applied  with 


full  vigor  to  the  character  of  exemptions 
under  consideration.  In  other  words,  pro- 
visions exempting  property  used  for  educa- 
tional purposes  are  less  strictly  eonstrued 
than  those  exempting  property  used  for  or- 
dinary gain  pr  profit.  .  .  .  The  words, 
'solely'  and  'exclusively/  employed  in  the 
provisions  of  the  law  under  consideration, 
are  words  of  limitation,  which,  in  their 
ordinary  sense,  strictly  limit,  the  subjects 
to  which  they  refer;  but  their  purport  and 
meaning  in  this  instance  must  be  ascer- 
tained from  the  intent  of  the  people  and 
the  legislature  in  exempting  from  taxation 
property  used  for  educational  purposes.  In 
providing  for  these  exemptions,  the  object 
was  to  foster  educational  institutions  by 
relieving  their  property,  within  prescribed 
limits,  from  the  burden  of  taxation.  This 
being  the  end  to  he  attained,  the  meaning 
of  the  law  must  be  ascertained  by  a  con- 
struction within  its  spirit,  purpose,  and 
policy  not  opposed  to  its  letter.  .  .  . 
The  fundamental  object  of  the  law  was  to 
exempt  property  used  for  school  purposes 
from  taxation.  To  carry  out  this  design, 
the  uses  permissible  must  necessarily  em- 
brace all  which  are  proper  and  appropriate 
to  effect  the  objects  of  the  institution 
claiming  the  benefits  of  the  exemption.  .  .  . 
So  that  a  use  incident  to  the  main  purpose 
for  which  the  property  is  held  is  not  one 
which  falls  within  the  prohibitions  contem- 
plated by  the  law." 

While  this  case  involved  the  exemption 
of  property  used  for  educational  purposes, 
the  rule  pertaining  to  property  used  for 
charitable  purposes  is  the  same,  and  was 
thus  recognized  in  Cathedral  of  St.  John  v. 
Denver,  37  Colo.  378,  86  Pac.  1021  (known 
as  the  Oakes  Home  Case),  wherein  it  Is 
said  that  a  charity,  as  regards  the  char- 
acter of  the  work  to  be  performed,  in- 
cludes whatever  will  promote  in  a  legiti- 
mate way  the  comfort,  happiness,  and  im- 
provement of  an  indefinite  number  of  per- 
sons. While  the  conclusion  reached  in  this 
latter  case  has  been  seriously  criticized, 
which  it  may  be  subject  to  upon  account  of 
the  facts  pertaining  to  the  services  ren- 
dered and  the  amount  of  the  charges  paid 
therefor,  as  disclosed  by  the  record,  yet 
were  its  declarations  applied  to  the  facts 
of  this  case,  where  nothing  is  received  or 
expected  for  the  charitable  acts  continu- 
ously performed,  it  would  not  be  subject  to 
the  criticism  lodged  against  it.  This  lib- 
eral rule  was  also  followed  in  Colorado 
Seminary  v.  Arapahoe  County,  30  Colo. 
507,  71  Pac.  410. 

In  volume  12  Am.  &  Eng.  fenc.  Law,  2d 
ed.  at  page  306,  it  is  said:  "There  are  sev- 
eral classes  of  exemptions  in  reference  to 
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which  it  has  been  suggested  that  the  rule 
of  strict  construction  should  be  relaxed. 
This  he*  been  suggested  in  relation  to  ex- 
emptions of  religious,  charitable,  and  edu- 
cational institutions,  on  account  of  their 
meritorious  nature,  and  the  fact  that  they 
relievo  the  government  of  burdens  which  it 
would  otherwise  have  to  bear." 

This  rule,  or  suggestion  as  the  author 
terms  it,  was  followed  in. Salt  Lake  Lodge 
v.  Groesbeck,  40  Utah,  1,  120  Pac.  192, 
Ann.  Gas.  19  HC,  940;  State  v.  Fisk  Uni- 
versity, 87  Ten*.  233,  10  S.  W.  284;  Book 
Agents  v.  Hinton,  92  Tean,  188,  19  L.R.A. 
289,  21  S.  W.  321;  Cumberland  Ledge, 
F.  A.  M.  v.  Nashville,  127  Tenn.  248,  154 
8.  W.  1141;  Indianapolis  v„  Grand  Master, 
25-  Ind.  618$  Com.  v.  Lynchburg,  Y.  M. 
C.  A.  115  Va.  745,  50  L.RJMN.S.)  1197, 
80  B.  E.  589;  State  v.  Sisters  of  Charity, 
Prosecutor,  v.  Chatham  Twp.  52  N.  J.  L. 
873,  9  L.RJL  198,  20  Ail.  292;  Association 
for  Benefit  of  Colored  Orphans  v.  New 
York,  104  N.  Y.  581,  12  N-  £L  279;  People 
ex  rel.  Swiss  Benev.  Soc  v.  Taxes  &  A. 
Comrs.  36  Hun,  3U;  People  ex  rel.  Ameri- 
can Geographical  Soc.  v»  Tax  6  A,  Conors. 
11  Hun,  505;  Blackman  v.  Houston,  39  La. 
Abu.  592,  2  80*  193. 

The  fact  that  these  societies-  or.  their 
members  sometimes  give  a  dinner  or.  a  dance 
iu  the  reception  and  other  rooms  upon  the 
sow«r  floor,! in. out » opinion,  dees  not  change 
the)  nature  of  the  use  of  the  building.  Many 
things  depend  upon  who  is  doing  them  and 
the  purposes  ior  which. they  are. being  done. 
Jf or  r  instance, .  the  proprietor  of  ,  a>  hotel 
serves  a  meal  in  his  dining  room  at  a  cer- 
tain pries  for  his  gain  and  profit;  in  such 
case,  no  one  would  contend  that  it  was 
being  used  for  charitable  purposes;  yet 
when  a  religious. organization  serves  a. meal 
or  lap  supper  in  the  basement  of  its  church, 
and  charges  for  it>  even  for  the  purposes  of 
raising  money  to  meet  a  deficiency  in  con- 
nection with  its  church  matters*  or  to  be 
used  in  religious  work,  no  authority  has 
ever  held  that  for  that  reason  the  church 
building  was  not  used  solely  and  exclusively 
for  religious  worship.  The  aims  and  ob- 
jects of  these  societies  are  charitable.  The 
moneys  received  from  their  members  and 
otherwise,  except  sufficient  to  perpetuate 
their  existence,  are  devoted  to  charitable 
purposes.  Their  existence  requires  a  place 
like  the  building  under  consideration  within 
which  to  exist,  in  order  that  their  chari- 
table work  may  be  continued.  The  read- 
ing rooms,  etc.,  in  connection  with  the  lodge 
rooms,  make  them  all  the  more  attractive, 
and  tend  to  increase  the  membership,  which 
in  turn  gives  greater  opportunity  to  en- 
large the  eharities  performed.    The  dances 


and  dinners  referred  to  are  but  an  incident 
in  the  social  life  of  these  societies;  they  are 
not  for  gain  or  profit,  although  they  may, 
in  some  instances,  add  to  the  revenues,  and 
in  the  end  help  to  provide  more  funds  to  be 
used  by  the  societies  in  their  charity  work. 
Cumberland  Lodge  v.  Nashville,  127  Tenn. 
248,  154  S.  W.  1141.  It  is  conceded  that 
the  news  stand  affords  no  profit  to  anyone, 
but  is  simply  a  matter  of  convenience. 
While  we  appreciate  that  there  is  a  con- 
flict of  authority  upon  questions  of  this 
kind,  and  that  it  is  not  always  easy  to  fit 
the  dividing  line,  yet,  when  tested  by  what 
is  termed  the  liberal  or  broader  rule  of  con- 
struction given  to  the  language  of  our  Con- 
stitution and  statutes  by  former  decisions 
of  this  court,  we  cannot  agree  that  the  evi- 
dence in  this  case,  to  which  this  opinion  is 
limited,  is  insufficient  to  justify  the  find- 
ings that  this  building  was  being  used 
solely  and  exclusively  for.  charitable  pur- 
poses. 

Cases  holding  that  property  used  prin* 
cipally  for  the  benefit  only:  of  persona  in 
some  way  related  to  the  members  of  a  so- 
ciety (an  artificial  class,  as  it  is  called) 
are  not- exempt  have  done  so  generally  for 
the  reason  that  the  Constitution  or  stab 
ufc  governing  the  ease  provided,  that  the 
charity  shall  be  a  purely  public  r  charity. 
This  is  true  of  Pennsylvania,  Ohio,  Minne- 
sota, Maine,  and  perhaps  .other  states. 
These  cases,  ar.e  not  applicable  to  the  .ques- 
tion under  consideration.  Our  Constitution 
does  not  contain  the  word  "public"  in  con- 
nection with  "strictly  charitable  purposes." 
In  addition  to  the  cases .  heretofore  cited, 
the  following,  in  principle,  sustain  our. con- 
clusion: St.  Pauls'  Church  v.  Concord,  75 
N,  H.  420,  27  L.R.A.(N.S.)  810,  75  AtU 
531,  Ann.  Cas.  19 12 A,  350;  St. .  Mary's 
Church  v.  Tripp,  14  R.  I.  307;  Yale  Uni- 
versity v.  New  Haven,  71  Conn.  316,  43 
L.R.A.  400,  42  Atl.  87;  Emerson  v.  Milton 
Academy,  185  Mass.  414,  70  N.  E.  -442; 
First  Unitarian  Soc.  v.  Hartford,  66  Conn. 
368,  34  Atl.  89;  Curtis  v.  Androscoggin 
Lodge,  99  Me.  356,  59  Atl.  518;  Kansas 
Masonic  Home  v.  Sedgwick  County,  81  Kan. 
859,  26  L.R.A.(N.S.)  702,  106  Pac.  1082; 
Fitterer  v.  Crawford,  157  Mo.  51,  50  L.R.A. 
191,  57  S.  W.  532. 

The  former  opinion  will  be  withdrawn 
and  the  judgment  affirmed. 

White  and  Teller,  JJ.,  dissent. 

Teller,  J.,  dissenting: 

The  exemption  of  a  single  piece  of  prop- 
erty from  taxation  is  not  in  itself  of  great 
moment,  but  the  announcement  of  a  rule 
under  which  much  property  becomes  exempt 
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calls  for  serious  consideration.  I  cannot, 
therefore,  permit  the  majority  opinion  to 
go  with  a  simple  dissent. 

It  assumes,  on  grounds  which  to  me  ap- 
pear wholly  insufficient,  that  we  are  bound, 
by  former  decisions  of  this  court,  to  give 
to  the  statutory  and  constitutional  pro- 
visions  concerning  exemption  from  taxation 
so  liberal  a  construction  as  thereby  to  hold 
the  property  here  involved  not  liable  to 
taxation. 

The  assumption  is  wrong  for  two  reasons : 
First,  the  decisions  cited,  as  committing  us 
to  the  rule  of  liberal  construction,  do  not 
determine  that  such  rule  should  be  gener- 
ally applied  in  this  jurisdiction,  but  only 
that  the  rigor  of  the  rule  should  be  modi- 
fled  as  to  schools;  and,  second,  if  it  be 
conceded  that  the  liberal  rule  has  been 
adopted  here,  and  that  it  ought,  under  the 
doctrine  of  stare  decisis,  to  be  followed,  it 
is  not  applicable  in  this  case. 

The  majority  opinion  relies  upon  Cathe- 
dral of  St.  John  v.  Arapahoe  County,  29 
Colo.  143,  68  Pac.  272,  as  authority  for  a 
liberal  construction  of  the  provisions  under 
consideration.  In  that  case  the  court  said: 
"The  general  rule  is  that  exemptions  from 
taxation  are  strictly  construed,  but  this 
rale  ib  not  applied  with  full  vigor  to  the 
character  of  exemptions'  under  considera- 
tion." 

The  case  involved  the  question  of  whether 
or  not  a  portion  of  the  school  property  oc- 
cupied by  one  who  was  an  instructor  in  the 
school  was  exempt.  The  court  held  that 
the  object  of  the  exemption  of  schools  was 
"to  foster  educational  institutions  by  re- 
lieving their  property  within  prescribed 
limits  from  the  burden  of  taxation."  It 
held  further  that — "to  carry  out  this  de- 
sign, the  uses  permissible  must  necessarily 
embrace  all  which  are  proper  and  appro- 
priate to  effect  the  objects  of  the  institu- 
tion claiming  the  benefits  of  the  exemp- 
tion." 

It  was  therefore  determined  that  the  oc- 
cupation of  a  part  of  the  premises  by  the 
instructor  of  the  school  was  a  use  inci- 
dental to  the  main  purpose  for  which  the 
property  was  held. 

This  affords  no  possible  ground  for  hold- 
ing that  the  first  floor  of  the  so-called 
Masonic  Temple  is  exempt.  The  construc- 
tion there  applied  was,  as  the  opinion 
states,  necessary  to  prevent  a  limitation  of 
the  exemption  to  the  things  which  are  abso- 
lutely indispensable  to  a  school,  and  thus 
interfere  with  its  work.  If  it  be  supposed 
that  a  clubhouse  or  social  hall  is  indispens- 
able to  the  main  purpose  for  which  the 
Masonic  lodges  are  instituted  and  property 
acquired,  it  is  pertinent  to  inquire  why  the 


great  majority  of  lodges  have  not  and  never 
|  have  had  club  rooms  annexed  to  them.  It 
is  also  asserted  that  the  liberal  rule  was 
followed  in  Colorado  Seminary  v.  Arapahoe 
County,  30  Colo.  507,  71  Pac.  410.  This 
also  involves  a  school.  The  liberality  of 
the  rule  there  followed  is  indicated  by  the 
language  of  the  court  concerning  it,  and 
announcing  that  a  former  decision  appar- 
ently laying  down  the  rule  of  strict  con- 
struction  in  such  cases  was  open  to  modifi- 
cation so  as  to  determine  the  fair  meaning 
of  the  school's  charter.  The  court  said: 
"The  construction  should  be  reasonably 
strict,  but  not  so  strict  as  to  defeat  the  ob- 
vious intention  of  the  general  assembly." 

The  court  was  there  considering  the  lan- 
guage of  the  charter,  and  no  reference  was 
made  to  the  constitutional  and  statutory 
provisions  here  involved.  It  held  that  it 
was  proper  to  assume  that  the  legislature 
intended  to  encourage  the  founding  and 
maintenance  of  a  school  of  higher  learning, 
and  that,  therefore,  it  must  be  supposed 
that  the  exemption  extended  to  the  school's 
property  generally.  There  was  no  occasion 
to  consider  the  terms,  "exclusive,"  "solely," 
or  "strictly." 

Another  case  cited  is  Cathedral  of  St. 
John  v.  Denver,  37  Colo.  378,  86  Pac.  1021. 
This  case  contains  no  discussion  of  the  rale, 
and  the  holding  is  simply  that  on  the  evi- 
dence, under  the  authorities,  the  property 
in  question  was  used  for  charitable  pur- 
poses. 

If,  however,  it  be  considered  that  the 
cases  cited  commit  us,  in  any  degree,  to  a 
rule  which  is  in  conflict  with  sound  legal 
principles,  we  should  not  be  deterred  from 
announcing  and  following  the  correct  rule. 
In  Colorado  Seminary  v.  Arapahoe  County, 
supra,  in  speaking  of  changing  the  rule  of 
construction,  it  is  said:  "No  general  role 
of  property  has  been  established,  no  private 
rights  have  been  acquired  by  third  persons, 
upon  the  faith  of  its  protection,  and  none 
such  will  be  impaired  if  a  review  of  the 
judgment  results  in  a  change  of  doctrine." 

To  apply  to  enactments  providing  for  ex- 
emptions a  liberal  rule  of  construction  is 
unreasonable,  and  in  conflict  with  ths 
weight  of  authority  and  with  established 
legal  principles.  As  is  pointed  out  in  one 
of  the  foregoing  quotations,  taxation  is  the 
rule,  exemption  the  exception,  and  he  who 
claims  the  benefit  of  the  exception  must 
establish  clearly  and  fully  his  right  thereto. 
Exemption  is  in  the  nature  of  a  privilege 
conferred  by  the  sovereign, — the  public,— 
and,  when  the  right  to  it  is  questioned,  it 
is  the  duty  of  the  courts,  according  to  the 
most  elementary  principles  of  construction, 
to  resolve  all  doubts  in  favor  of  the  state. 
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To  apply  a  liberal  rule  of  construction  is 
to  violate  this  principle.  The  rule  is  ap- 
plied often,  if  not  generally,  to  remedial 
laws,  to  advance  the  remedy  and  suppress 
the  mischief,  and  in  other  cases  to  avoid 
the  effect  of  out-grown  technical  rules.  It 
should  never  be  applied  to  defeat  the  plain 
language  of  the  statute  or  to  give  it  effect 
beyond  its  evident  purpose.  We  have  here- 
tofore condemned  the  practice  oi  "setting 
up  what  the  court  or  judges  may  conceive 
to  be  the  'spirit  of  the  law'  against  the 
plain  letter  and  principles  of  the  law/'  Re 
Garvey,  7  Colo.  602,  4  Pac.  758. 

The  rule  is  generally  applied  in  deter- 
mining whether  or  not  an  individual  or  an 
organization  is  within  a  favored  class,  but 
is  not  applied  to  relieve  one  in  such  class 
from  strict  compliance  with  a  prescribed 
procedure. 

It  is  only  by  a  liberal  interpretation  of 
the  word  "charitable"  that  the  lodge  itself 
can  be  held  to  be  a  charitable  organization. 
The  basis  of  the  exemption  of  charitable 
institutions  is  that  the  state  does  not  lose 
thereby,  since  they  assume  a  burden  which 
the  state  must  otherwise  bear.  Cathedral 
of   St.  John  v.  Denver,  supra. 

Conceding,  now,  that  by  the  weight  of 
authority  Masonic  lodges  are  charitable 
institutions,  and  that  the  property  used  for 
strictly  lodge  purposes  should  be  exempt 
from  taxation,  it  by  no  means  follows  that 
all  of  the  property  here  involved  is  entitled 
to  such  exemption.  How  can  it  be  said 
that  the  use  of  so  much  of  this  property 
as  is  in  effect  a  clubroom  for  the  use  of 
lodge  members,  with  no  necessary  connec- 
tion with  the  general  work  of  the  order, 
relieves  the  state  of  any  burden?  No  con- 
struction of  the  law  is  required  to  deter- 
mine that  the  use  of  at  least  one  half  of 
the  property  does  not  meet  this  basic  re- 
quirement of  a  use  for  charitable  purposes 
8uch  as  justify  an  exemption  from  taxa- 
tion. 

The  majority  opinion  in  one  place  recog- 
nizes that  the  question  turns  upon  the  us€ 
of  the  property,  though  apparently  riot 
making  it  determinative  of  the  case.  It 
fails  to  apply  the  rule  that  in  interpreting 
statutes  and  constitutional  provisions  every 
word  must  be  given  a  meaning,  so  far  as 
possible,  in  that  the  words,  "solely," 
'•strictly,"  and  "exclusively,"  are  ignored. 
True,  an  attempt  is  made  to  show  that  the 
clubhouse  part  of  the  property  is  used  for 
charitable  purposes  by  reference  to  enter- 
tainments in  churches,  which,  it  is  said,  do 
not  prevent  church  property  being  exempt. 
This  overlooks  the  patent  fact  that  enter- 
tainments in  church  buildings  are  of  occa- 
sional   occurrence   onlyy  and   are'  open   to 


everyone;  while  the  first  story  of  this  prop- 
erty is  devoted  all  the  time  to  social  pur- 
poses, for  the  benefit  of  lodge  members  and 
their  friends.  The  one  is  an  incident  to  a 
charitable  use ;  the  other  is  an  independent 
and  continuous  use,  with  no  necessary  or 
natural  connection  with  the  use  of  the  rest 
of  the  property. 

If  the  court's  reasoning  be  sound,  a  golf 
course  connected  with  the  building,  the  re- 
ceipts of  which  are  devoted  in  part  to  lodge 
purposes,  should  likewise  be  exempt.  It 
should  be  noted,  too,  that  there  is  nothing 
in  the  record  which  assures  any  receipts 
from  the  use  of  the  first  floor  to  charitable 
uses.  It  may  be  so  conducted  as  to  yield 
no  profits;  and,  if  there  are  profits,  they 
may  or  they  may  not  be  devoted  to  charity. 
The  result  of  this  consideration  is  that  we 
have  exempted  a  property  from  taxation  on 
the  mere  possibility  that  it  may  be  a  source 
of  income  to  an  institution  which  has,  with- 
out much  reason,  been  termed  a  charitable 
institution. 

In  this  connection  we  Bhould  consider 
the  words,  "strictly,"  "solely,"  and  "ex- 
clusively." What  force  or  meaning  does 
the  majority  opinion  give  to  them,  if  a 
building,  used  in  part  for  purposes  which 
are  not  "strictly"  charitable,  is  held  to  be 
within  the  terms  of  the  law?  Clearly,  the 
court  has  in  practical  effect  stricken  these 
words  from  the  Constitution  and  the 
statute. 

The  difficulty  in  drawing  the  line  in  ap- 
plying the  law  of  exemptions  if  partial  use 
for  the  specified  purposes  gives  the  Tight, 
or  if  the  purposes  are  not  clearly  apparent, 
is  evident;  and  doubtless  the  lawmakers 
had  that  fact  in  mind,  and  ex  industria 
provided  that  the  use  should  be  solely  and 
eaelusively  for  charity,  and  that  the  pur- 
poses should  be  Btrictly  charitable.  The 
terms  used  prohibit  the  construction  now 
given  to  the  law. 

The  majority  opinion  states  that  the  ex- 
istence of  these  lodges  "requires  a  place 
like  the  building  under  consideration  within 
which  to  exist,  in  order  that  the  charitable 
work  may  be  continued."  Manifestly  this 
is  a  mistaken  statement.  Of  the  thousands 
of  Masonic  lodges  throughout  the  country, 
it  is  safe  to  say  that  but  a  small  proportion 
own  buildings,  and  still  less  of  them  have 
club  rooms  in  addition  to  lodge  rooms. 
The  maintenance  of  the  club  rooms,  it  is 
said,  tends  to  increase  the  membership  and 
so  enlarge  their  charities.  By  parity  of 
reasoning,  they  should  be  allowed  to  con- 
duct, free  from  taxation,  *a  picture  show, 
or  any  other  amusement  device  which 
would  tend  to  attract  new  members.  This 
well  illustrates  the  difficulties  which  eon* 
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front  us  when  we  abandon  the  limitations 
imposed  by  the  law,  and  attempt  to  create 
a  "twilight  zone"  between  the  exempt  and 
the  nonexempt. 

A  strict  construction  of  the  statute  and 
the  constitutional  provision  is  demanded 
by  a  consideration  of  the  history  of  taxa- 
tion. Under  a  simple  social  organization, 
with  a  rapid  increase  of  wealth  and  tax- 
paying  power,  the  question  of  exemptions 
was  not  of  very  great  importance;  but  with 
increased  complexity  of  social  and  political 
relations,  and  consequent  increase  of  pub- 
lic expenditures,  it  becomes  more  and  more 
necessary  to  widen  the  field  of  taxation  so 
as  to  equalize  the  burdens  of  government. 
The  changed  conditions  have  produced  a 
new  view  of  the  law  as  to  exemptions,  and 
the  tendency  is  to  limit  rather  than  to  ex- 
pand them.  In  Massenburg  v.  Grand 
Lodge,  F.  A.  M.  81  Ga.  212,  7  S.  E.  636, 
the  court  said:  "The  more  one  investigates 
the  constitutions,  statutes,  and  reports  of 
the  several  states,  the  more  will  he  be  im- 
pressed with  the  tendency  to  narrow  the 
range  of  exemptions  from  taxation,  and  to 
lay  stress  on  the  open,  visible,  and  direct 
use  of  property  as  a  test  of  its  exemption 
in  the  interest  of  charity." 

This  tendency  is  shown  in  a  number  of 
modern  cases. 

In  Green  Bay  Lodge  v.  Green  Bay,  122 
Wis.  452,  106  Am.  St  Rep.  984,  100  N.  W. 
837,  it  appeared  that  the  second  floor  of  the 
building  in  question,  which  was  owned  by 
the  lodge,  was  used  for  lodge  rooms,  while 
the  basement  and  first  floor  were  used  as  a 
clubhouse  for  the  entertainment  and  amuse- 
ment of  the  lodge  members.  The  court, 
holding  that  the  property  was  not  used  ex- 
clusively for  benevolent  purposes,  said: 
"While  some  of  the  aims  of  the  order  are 
the  promotion  of  benevolence  and  charity, 
it  is  the  avowed  and  obvious  purpose  of  the 
order  to  maintain  this  clubhouse  as  a  suit- 
able place  for  the  members  and  their  fam- 
ilies to  congregate  for  entertainment, 
amusement,  and  to  provide  refreshments. 
The  bestowal  of  these  privileges  and 
benefits  is  not  of  a  benevolent  or  chari- 
table character." 

It  is  true  that  the  court  there  found  that 
the  use  made  of  the  property  resulted  in  a 
pecuniary  profit,  which  fact  defeated  the 
claim  to  exemption,  but,  on  the  point  that 
the  maintaining  of  a  part  of  the  building 
as  a  clubhouse  is  not  an  exclusive  use  for 
charity,  the  case  is  authority.  The  entire 
property  was  held  taxable. 

In  Boston  Lodge  v.  Boston,  217  Mass. 
176,  104  N.  E.  453,  a  building  containing 
lodge  rooms  and  club  rooms,  kitchen,  etc., 
was  held  taxable  on  the  ground  that  the 
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property  was  used  principally  for  social, 
and  not  charitable,  purposes. 

In  St.  Louis  Lodge  v.  Koeln,  262  Mo. 
446,  L.R.A.1915C,  694,  171  S.  W.  329,  Ann. 
Gas.  1916E,  784,  a  like  ruling  was  made 
upon  a  similar  state  of  facta. 

In  Y.  M.  C.  A.  v.  Paterson,  61  N.  J.  L. 
420,  39  Atl.  655,  it  is  said:  "In  all  statutes 
exempting  private  property  from  taxation, 
words  descriptive  of  the  property  must  re- 
ceive the  narrowest  interpretation  of  which 
they  are  reasonably  capable.  So  inter- 
preted, charitable  purposes  are  eleemosyn- 
ary purposes — purposes  connected  with  the 
distribution  of  charity,  i.  e.,  of  aid  to  the 
needy.  It  is  impossible  to  hold  that  these 
buildings  are,  in  this  sense,  used  exclu- 
sively for  charitable  purposes.  With  slight 
exceptions,  those  who  use  them  are  not  the 
recipients  of  charity,  but  such  as  purchase 
the  right  to  use  them  at  a  price  deemed 
adequate." 

It  was  therefore  held  that  since  the 
building  was  not  used  exclusively  for 
charitable  purposes  it  was  not  exempt. 

In  Fitterer  v.  Crawford,  157  Ho.  51,  50 
L.R.A.  191,  67  S.  W.  532,  it  was  held  that 
none  of  the  property  was  exempt  unless  it 
was  all  used  for  charitable  purposes;  that 
it  was  not  enough  that  the  income  from  a 
part  not  used  by  the  lodge  was  applied  to 
charitable  use. 

It  is  clear  that  the  use  of  a  part  of  the 
building  for  noncharitable  purposes  puts 
that  much  of  the  property  in  competition 
with  all  persons  who  have  property  to  rent 
for  similar  purposes.  Were  the  first  floor 
of  the  building  not  used  for  social  pur- 
poses, the  parties  not  thus  using  it  must* 
if  they  would  have  a  clubroom,  either  buy 
or  lease  other  property  which  pays  taxes. 
No  one  would  claim  that  property,  used  as 
is  the  first  floor  of  the  building  in  ques- 
tion, and  separate  from  the  building  con- 
taining the  lodge  rooms,  would  be  exempt. 
That  being  so,  it  is  evident  that  the  only 
ground  of  exemptions  is  its  physical  con- 
nection with  the  lodge  rooms.  It  cannot 
be  said  that  the  people  who  frequent  the 
rooms  on  the  first  floor  and  enjoy  its  privi- 
leges are  objects  of  charity.  Doubtless 
they  would  resent  such  an  imputation. 
Yet,  if  as  to  them  the  first  floor  is  not  de- 
voted to  charitable  uses,  it  is  not  so  used 
at  all. 

According  to  the  majority  opinion,  the 
fact  that  the  income  from  the  use  of  the 
first  floor,  if  any.  is  devoted  to  charity, 
makes  the. use  of  that  floor  charitable.  But 
that  is  contrary  to  the  authorities  and  to 
the  plain  meaning  of  the  law*  In  Academy 
of  IUchmon4  County  v.,  .Bonier,  80  Ga.  159, 
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7  S.  E.  033,  it  was  held  that  property  whose 
rentals  were  applied  to  the  construction  ol 
an  almshouse  was  only  indirectly  used  for 
charity,  and  hence  was  taxable.  In  Mason 
y.  Zimmerman,  81  Kan.  799,  106  Pac.  1005, 
it  was  held  that  a  building  occupied  by  the 


Grand  Lodge  of  Masons  was  not  exempt, 
because  not  "used  directly,  immediately, 
and  exclusively  in  dispensing  charity." 
Clearly  this  building  is  not  used  solely  and 
exclusively  for  strictly  charitable  purposes, 
and  ought  not,  therefore,  to  be  exempt. 
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RE  HARMSEN,  Appt. 

(—  Iowa,  — ,  167  N.  W.  618.) 

Witness  —  physician  —  testimony   as  to 
mental  condition  of  patient. 

The  statutory  prohibition  of  testimony  by 
physicians  and  surgeons  concerning  matters 
of  which  they  obtained  information  in  that 
capacity  does  not  disqualify  them  from  tes- 
tifying as  to  the  mental  condition  of  the 
patient  whom  they  have  attended  as  they 
observed  it. 
For  other  cases,  see  Evidence,  X,  6,  in  Dig. 

1S2  N.  $.  t        . 

(May  20,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Story  County 
confirming  the  action  of  the  Commissioners 
of  Insanity  adjudging  him  to  be  insane 
and  a  fit  subject  for  treatment  in  a  hos- 
pital for  the  insane.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Bert  B.  Welty,  for  appellant. 

Messrs.  I.  W.  Douglas  and  Fred  IB. 
Hansen,  for  appellee. 

Per  Curiam: 

This  is  an  appeal  from  the  action  of  the 
district  court  of  Story  county,  finding  the 
defendant  insane  and  a  fit  subject  for  cus- 
tody and  treatment  in  the  hospital  for  the 
insane. 

It  appears  that  on  the  22d  day  of  Octo- 
ber, 1915,  an  information  was  filed  with  the 
clerk    of   the   district   court,    addressed   to 


Note;  — As  to  whether  the  disqualifica- 
tion of  a  physician  as  a  witness  extends  to 
the  mental  condition  of  the  patient,  see  an- 
notation following  this  case,  post,  974. 

As  to  whether  a  privilege  as  to  communi- 
cations to  or  information  acquired  by  physi- 
cian extends  to  a  physician  not  employed  by 
the  patient,  see  note  in  16  L.R.A.(N.S.) 
886,  and  its  continuation  in  L.R.A.I015F, 
888. 

As  to  what  constitutes  a  waiver  of  the 
privilege  as  to  communications  between 
physician  and  patient,  see  note  in  48  L.R.A. 
(N.S.)   395. 

As  to  who,  aside  from  the  patient,  may 
waive  the  privilege  as  to  communications 
between  physician  and  patient,  see  note  in 
48  L.B,A.(;fr.S.)   418. 
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the  commissioners  of  insanity  of  Story 
county,  alleging  that  this  appellant  was 
insane  and  a  fit  subject  for  treatment  as 
such.  A  warrant  was  issued  for  the  arrest 
of  appellant,  and  he  was  brought  before 
said  commissioners.  An  inquest  was  there- 
upon held,  and  the  defendant  adjudged  in- 
sane. From  that  finding  he  appealed  to 
the  district  court.  A  hearing  was  had  in 
the  district  court  and,  upon  a  full  hearing, 
the  action  of  the  commissioners  confirmed. 

It  is  the  contention  of  the  appellant: 
( 1 )  That  the  evidence,  under  the  record 
made,  was  insufficient  to  justify  the  finding 
of  the  court;  that  the  finding  and  judg- 
ment of  the  court  is  not  supported  by  the 
evidence.  (2)  That  the  court  erred,  to  the 
prejudice  of  appellant,  in  the  making  of 
the  record  upon  which  the  judgment  rests. 
The  judgment  from  which  the  appeal  was 
taken  was  entered  on  the  28th  day  of  April, 
1916,  from  which  it  appears  that  it  was 
ordered  and  adjudged  by  the  court  that 
the  appellant  is  insane,  and  that  the  order 
of  the  commission  of  insanity  be  and  is 
hereby  confirmed,  and  that  the  appellant 
be  committed,  as  provided  by  the  order  of 
the  commissioners  of  insanity.  A  cartful 
reading  of  this  record  satisfies  us  that  the 
court  was  right  in  its  conclusion,  and  the 
order  has  full  support  in  the  record  as 
made.  The  further  question  then  is:  Did 
the  court  err  to  the  prejudiee  of  appellant 
in  making  the  record? 

Experts  were  called  to  testify,  and  it  is 
claimed  that  the  judgment  of  the  court  is 
based  mainly  upon  the  evidence  given  by 
these  experts.  It  is  contended  that  the 
experts  were  incompetent,  not  qualified  to 
testify  touching  the  matters  inquired  about 
and  under  investigation,  and  that,  assuming 
that  they  were  competent,  they  were  per- 
mitted to  give  evidence  which  was  incom- 
petent in  itself,  and  prejudicial  to  the  rights 
of  this  defendant. 

The  argument  in  support  of  appellant's 
contention  takes  a  wide  range,  and  dwells 
at  length  on  propositions  which  cannot  he 
controverted,  but  which  have  no  relation- 
ship to  the  matters  here  under  investiga- 
tion. The  experts  against  whom  the  ob- 
jections are  lodged  are  Dr.  Oershom  H.  Hill 
and  Dr.  F.  S.  Smith.  It  would  serve  no 
good  purpose  to  set  out  in  this  opinion  the 
facts  upon   which   we   rest   our   judgment 
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that  these  witnesses  were  fully  competent 
to  give  testimony  upon  the  matters  in- 
quired about.  They  were  both  men  of  high 
standing;  of  large  experience  in  the  prac- 
tice of  their  profession.  Dr.  Hill  especially 
had  qualified  himself  as  an  alienist.  Dr. 
Hill,  for  many  years,  had  been  at  the  head 
of  an  institution  in  the  city  of  Des  Moines, 
devoted  to  the  care  and  treatment  of  per- 
sons mentally  affected;  graduated  at  Rush 
Medical  College  in  1874;  lectured  on  mental 
diseases  for  sixteen  years  at  Iowa  City,  at 
the  State  University,  and  for  ten  years  at 
Drake  University  in  the  city  of  Des  Moines. 
The  appellant  was  brought  to  his  retreat  in 
Des  Moines  for  treatment,  in  a  condition  of 
nervous  prostration,  and  restless  and  anx- 
ious. The  first  time  he  was  there  four 
months.  This  was  in  1911.  He  returned 
in  1914,  on  the  28th  of  August,  and  re- 
mained there  until  November  4,  1914.  Dr. 
Hill  had  the  opportunity  of  observing  him 
during  these  times,  and  had  many  conver- 
sations with  him,  and  the  testimony  of 
Dr.  Hill  is  such,  touching  these  times,  that 
it  leaves  no  doubt  in  the  mind  that  the  de- 
fendant was  seriously  affected  mentally 
during  these  periods. 

Some  question  is  raised  as  to  the  form 
of  questions  propounded  to  Dr.  Hill,  but 
the  questions  complained  of  are  not  set  out, 
if  they  were  ever  propounded,  and  we  have 
no  means  of  knowing  the  form  of  the  ques- 
tions propounded,  what  the  witness's  an- 
swer was  to  the  special  question,  or  what 
objections  were  urged  to  the  questions  on 
the  trial.  We  have  no  means  of  knowing 
from  the  record  whether  errors  were  com- 
mitted in  respect  to  the  matters  complained 
of.  A  few  questions  and  answers  are  set 
out.  We  have  examined  those,  and  find 
nothing  to  justify  the  assertion  that  any 
of  the  rules  which  govern  the  testimony  of 
experts  have  been  violated. 

It  is  urged,  however,  that  Dr.  Hill  ought 
not  be  permitted  to  testify  to  matters,  con- 
cerning which  he  acquired  knowledge  while 
the  appellant  was  in  his  retreat  and  being 
treated  by  him,  and  protection  is  sought  by 
the  appellant  from  this  testimony  under 
§  4608  of  the  Code  of  1897,  prohibiting 
physicians  and  surgeons  from  giving  testi- 
mony concerning  matters  of  which  they  ob- 
tained information  in  that  capacity.  The 
inhibition  relates  to  communications  prop- 
erly intrusted  to  the  physician  in  his  pro- 


fessional capacity,  and  necessary  and 
proper  to  enable  him  to  discharge  the  func- 
tions of  his  office,  according  to  the  usual 
course  of  practice  or  discipline.  This, 
however,  does  not  disqualify  a  physician  to 
testify  as  to  the  mental  condition  of  the 
patient  whom  he  has  attended,  as  he  ob- 
served it,  even  though  he  attended  him 
professionally.  No  communications  seem 
to  have  been  made  to  Dr.  Hill  by  appellant, 
as  patient  to  physician.  Winters  v.  Win- 
ters, 102  Iowa,  53,  63  Am.  St.  Rep.  428,  71 
N.  W.  184;  Kirsher  v.  Kirsher,  120  Iowa, 
337,  94  N.  W.  846;  Barry  v.  Walker,  152 
Iowa,  154,  128  N.  W.  386;  State  v.  Height, 
117  Iowa,  650,  59  L.R.A.  437,  94  Am.  St. 
Rep.  323,  91  N.  W.  935;  Herries  v.  Water- 
loo, 114  Iowa,  374,  86  N.  W.  306;  People 
v.  Glover,  71  Mich.  303,  38  N.  W.  874. 

Dr.  Smith,  the  record  shows,  is  a  practi- 
tioner of  thirty-four  years'  standing,  and  a 
graduate  of  Rush  Medical  College;  had  ex- 
perience in  the  investigation  of  nervous 
troubles  and  mental  diseases.  In  addition 
to  that,  has,  for  twenty-five  years,  been  a 
member  of  the  commissioners  of  insanity. 
It  does  not  appear  that  Dr.  Smith  was  ever 
called  to  treat  appellant  professionally.  It 
does  appear  that  he  was  a  member  of  the 
commissioners  at  the  time  appellant  was 
examined  by  the  commissioners.  He  de- 
tails, as  we  take  it,  what  was  said  by  ap- 
pellant at  that  time;  what  he  observed  at 
that  time.  The  relation  of  physician  and 
patient  did  not  exist  between  them,  so  far 
as  this  record  shows.  We  find  nothing  in 
the  manner  of  the  examination  prejudicial 
to  the  rights  of  .this  appellant. 

We  find  no  ground  for  interfering  with 
the  judgment  of  the  court  in  the  matters 
appealed  from.  In  argument  some  ques- 
tion is  raised  as  to  that  portion  of  the  de- 
cree and  judgment  of  the  court  touching 
the  taxation  of  costs.  This  error  was  cor- 
rected subsequently,  however,  by  the  court 
on  motion  to  retax  costs.  Some  complaint 
is  made  of  rulings  by  the  court  after  this 
appeal  waa  taken.  These  rulings,  not  being 
appealed  from,  are  not  before  this  court 
for  consideration. 

Upon  the  wnole  record,  we  find  no  ground 
for  interfering  with  the  judgment  of  the 
court,  and  the  same  is  affirmed. 

Preston,  Ch.  J.,  and  Weaver  and  Ste- 
vens, JJ.,  concur. 


Annotation — Does  disqualification  of  physician  as  witness  extend 

to  mental  condition  of  patient. 


The  discussion  of  the  question  covered 
by  this  note  starts  with  the  assumption 
that  the  confidential  relation  of  physi- 
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cian  and  patient  existed  between  the 
witness  and  the  person  whose  mental 
condition  is  the  subject  of  inquiry;  and 
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cases  which  hold  evidence  admissible  on 
the  ground  that  such  relation  did  not 
exist  are  accordingly  excluded.  See,  in 
this  connection,  a  note  in  16  L.R.A.  (N.S.) 
886,  and  its  continuation  in  L.R.A.1915F, 
888. 

The  question  as  to  the  character  of 
the  action  or  proceeding  to  which  the 
statutory  inhibition  extends  is  not  within 
the  scope  of  this  note.  It  may  be  noted 
in  passing,  however,  that  it  has  been 
held  that  medical  attendants  are  dis- 
qualified to  testify,  in  a  lunacy  proceed- 
ing, as  to  the  mental  condition  of  an 
inmate  of  the  asylum.  Re  Baird  (1887) 
11  N.  Y.  S.  R.  263.  In  Re  Benson  (1891) 
16  N.  T.  Supp.  Ill,  it  was  intimated 
that  the  privilege  created  by  §  834, 
which  prohibits  a  physician  from  dis- 
closing any  information  which  he  ac- 
quired in  attending  a  patient  in  his 
professional  capacity,  does  not  apply  to 
an  inquisition  in  lunacy ;  but  see,  contra, 
Re  Gates  (1915)  170  App.  Div.  921,  164 
N.  Y.  Supp.  782.  As  to  whether  the  dis- 
qualification extends  to  probate  proceed- 
ings, see  note  in  32  L.R.A.(N.S.)  72. 

The  decisions  reviewed  in  this  note 
may  be  summarized  by  stating  that  the 
disqualification  of  a  physician  to  testify 
as  to  the  condition  of  a  patient  does  not 
exist,  except  where  imposed  by  statute; 
that  the  disqualification  imposed  by  such 
statutes  unquestionably  extends  to  oases 
where  the  patient's  mental  condition  was 
the  subject  of  the  physician's  attendance 
and  treatment;  and  that  the  decided 
weight  of  authority  is  to  the  effect  that 
they  operate  to  prevent  a  physician  from 
testifying  as  to  a  patient's  mental  con- 
dition, where  the  facts  enabling  him  to 
do  so  were  gained  in  the  course  of  his 
professional  attendance,  although  such 
condition  was  not  the  occasion  of  such 
attendance.  The  fact  that  the  relation 
of  physician  and  patient  has  existed  does 
not,  however,  disqualify  him  from  testi- 
fying out  of  knowledge  acquired  other- 
wise than  in  his  professional  capacity. 

In  absenoe  of  statute. 

A  physician  is  not  disqualified  from 
testifying  as  to  the  mental  condition  of 
his  patient,  in  the  absence  of  a  statute 
making  communications  between  physi- 
cian and  patient  privileged.  Dodd  v. 
State  (1918)  —  Tex.  Crim.  Rep.  — ,  201 
S.  W.  1014. 

Where  mental  disorder  was  subject  of 
treatment. 

Where  the  purpose  of  the  physician's 
attendance  is  to  treat  the  patient's 
mental  disorder,  the  inhibition  imposed 
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by  statutes  prohibiting  him  from  dis- 
closing any  information  acquired  in  a 
professional  character,  and  necessary  to 
enable  him  to  prescribe  as  a  physician, 
plainly  applies. 

Thus,  a  physician  cannot  be  allowed  to 
testify  that  he  prescribed  for  his  patient 
for  mental  trouble.  Re  Flint  (1893)  100 
OaL  391,  34  Pac.  863. 

Or  as  to  communications  made  by  a 
patient  to  him,  in  relation  to  his  physical 
and  mental  condition.  Shuman  v.  Su- 
preme Lodge,  K.  H.  (1900)  110  Iowa, 
480,  81  N.  W.  717. 

Or  that  a  patient  was  afflicted  with 
paresis,  where  the  physician's  knowledge 
of  this  condition  was  obtained  while  at- 
tending such  person  in  his  professional 
capacity,  and  such  knowledge  was  neces- 
sary in  order  to  treat  him.  Re  Myer 
(1906)  184  N.  Y.  64,  76  N.  E.  920,  6  Ann. 
Cas.  26. 

Under  the  assumption  that  a  confident 
tial  relation  existed,  it  has  been  held 
that  a  statute  prohibiting  a  physician 
from  disclosing  any  information  which 
he  may  have  acquired  in  attending  any 
patient  in  a  professional  character,  and 
which  information  was  necessary  to  en- 
able him  to  prescribe  for  such  patient 
as  a  physician,  precludes  a  physician 
attached  to  a  state  hospital  for  the  in- 
sane from  testifying  as  to  the  mental 
condition  of  a  patient  whom  it  was  his 
duty  to  examine.  Casson  v.  Schoenfeld 
(1918)  166  Wis.  401,  LJLAJ918C,  162, 
166  N.  W.  23.  But  the  existence  of  a 
confidential  relation,  under  a  similar 
state  of  facts,  is  negatived  in  Liske  v. 
Liske  (1912)  135  N.  Y.  Supp.  176,  where 
it  was  held  that  the  relation  arising  by 
operation  of  law,  between  a  patient  com- 
mitted by  legal  process  to  a  state  insti- 
tution for  the  insane  and  the  official 
physicians  in  charge  thereof,  is  not 
within  the  professional  relation  contem- 
plated by  §  834  of  the  New  York  Code 
of  Civil  Procedure,  and  such  physicians 
may  accordingly  testify  as  to  the  mental 
condition  of  an  inmate. 

Where  mental  oondltlon  was  not  the 
subject  of  treatment. 

As  above  stated,  the  weight  of  au- 
thority is  to  the  effect  that  the  disquali- 
fication imposed  by  statutes,  prohibiting 
physicians  from  testifying  as  to  matters 
learned  from  their  patients,  precludes 
the  physician  from  testifying  as  to  a 
patient's  mental  condition,  even  if  his 
information  did  not  come  from  com- 
munications, but  was  the  result  of  his 
own  observation,  and  although  he  was 
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treating  the  patient  for  some  ailment 
unrelated  to  his  mental  condition. 

The  construction  given  to  the  statute, 
forbidding  the  disclosure  in  evidence, 
against  the  will  of  the  patient,  of  com- 
munications made  to  the  physician  in 
the  course  of  his  professional  business, 
has  been  much  broader  than  the  lan- 
guage of  the  act,  and  the  prohibition 
has  been  held  to  include  not  only  com- 
munications and  advice,  but  all  informa- 
tion acquired  by  the  physician,  while 
treating  or  attending  the  patient  in  a 
professional  capacity.  Towles  v.  Mc- 
Curdy  (1904)  163  Ind.  12,  71  N.  B.  129. 

If  the  knowledge  is  acquired  in  the 
chamber  of  the  patient  and  in  the  dis- 
charge of  professional  duty,  the  physi- 
cian can  make  no  disclosure.  This  is 
true,  whether  the  knowledge  is  communi- 
cated by  the  words  of  the  patient,  or  is 
gained  by  observation,  or  is  the  result  of 
a  professional  examination.  The  law 
forbids  the  physician  from  disclosing 
what  he  learns  in  the  sick  room,  no  mat- 
ter by  what  method  he  acquires  his 
knowledge.  Houston  v.  Simpson  (1888) 
116  Ind.  02,  7  Am.  St.  Rep.  409, 17  N.  E. 
261. 

In  Battis  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1904)  124  Iowa,  623,  100  N.  W.  543,  it 
was  held  that  a  physician  was  disquali- 
fied from  testifying  as  to  whether,  when 
called  upon  to  attend  a  patient,  he  found 
him  in  a  conscious  or  unconscious  condi- 
tion, under  the  provision  of  Iowa  Code, 
§  4608,  that  "  no  practising  .  .  .  phy- 
sician .  .  .  who  obtains  such  infor- 
mation by  reason  of  his  employment 
.  .  .  shall  be  allowed,  in  giving  tes- 
timony, to  disclose  any  confidential  com- 
munication properly  intrusted  to  him  in 
his  professional  capacity,  and  necessary 
and  proper  to  enable  him  to  discharge 
the  functions  of  his  office  according  to 
the  usual  course  of  practice.1 '  The 
court  said:  "It  may  be  true,  possibly, 
that  the  knowledge  acquired  by  the 
physician  was  not,  in  point  of  fact  and 
strictly  speaking,  necessary  and  proper 
to  enable  him  to  perform  the  functions 
of  his  office.  But  of  this  we  are  not  in 
position  to  judge,  nor  are  we  called  upon 
to  determine  what  the  fact  might  be 
when  reduced  to  a  last  analysis.  It  was 
the  condition  of  plaintiff  that  was  the 
subject  of  the  inquiry,  and  it  was  the 
professional  judgment  of  the  physician 
that  was  called  for.  The  privilege  can- 
not be  subject  to  measurement  by  metes 
and  bounds,  and  we  may  well  assume 
that  all  that  was  told  to  the  physician, 
and  all  that  was  developed  by  his  ez- 
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amination,  or  came  under  his  observa- 
tion, was  necessary  and  proper  for  his 
understanding  of  the  condition  of  his 
patient." 

Under  a  statute,  providing  that  "a 
licensed  physician  or  surgeon  cannot, 
without  the  consent  of  his  patient,  be 
examined  in  a  civil  action  as  to  any 
information  acquired  in  attending  the 
patient  which  was  necessary  to  enable 
him  to  prescribe  or  act  for  the  patient," 
a  physician  who  treated  a  patient  for 
consumption,  and  not  for  any  mental 
disorder,  cannot  testify  as  to  her  mental 
condition,  where  he  testifies  that  he  got 
no  information  about  her  condition, 
either  physical  or  mental,  except  as  a 
physician,  to  enable  him  to  take  care  of 
her;  such  testimony  justifying  the  infer- 
ence that  this  knowledge  was  necessary, 
to  enable  him  "to  prescribe  or  act"  for 
her.  Re  Redfield  (1897)  116  OaL  637,  48 
Pac.  794. 

Under  such  statute,  a  doctor  is  incom- 
petent to  testify  to  the  mental  capacity 
of  a  patient,  where  it  appears  that  the 
information  he  had  upon  the  matter  was 
acquired  by  him  from  observing  the  pa- 
tient, while  in  attendance  upon  him  for 
the  purpose  of  prescribing  for  him  as 
his  physician.  Re  Nelson  (1901)  132 
Gal.  182,  64  Pac.  294;  Re  Budati  (1909) 
156  Oal.  230,  104  Pac.  442. 

And  a  physician  may  not  be  permitted 
to  answer  a  hypothetical  question,  call- 
ing for  an  opinion  regarding  his  pa- 
tient's mental  capacity.  Re  Ross  (1916) 
173  Oal.  178,  169  Pac.  603. 

Under  statutes  of  this  kind,  a  physi- 
cian is  incompetent  to  testify  to  the 
mental  condition  of  a  patient,  where  his 
knowledge  is  obtained  in  treating  snch 
patient  professionally.  Heaston  v.  Krieg 
(1906)  167  Ind.  101,  119  Am.  St.  Rep. 
476,  77  N".  E.  805 ;  Long  v.  Garey  Invest. 
Co.  (1906)  —  Iowa,  — ,  110  N.  W.  26; 
Re  Coleman  (1888)  111  N.  Y.  220,  19 
N.  E.  71;  Re  Preston  (1906)  113  App. 
Div.  732,  99  N.  Y.  Supp.  312. 

The  attending  physician  of  a  testator 
during  his  last  illness  cannot  testify  as 
to  his  mental  condition  at  the  time  he 
made  a  will.  Gurley  v.  Park  (1893)  135 
Ind.  440,  35  N.  E.  279. 

A  physician  attendant  on  a  testator  at 
the  time  of  his  death  should  not  be  per- 
mitted to  testify,  in  a  will  contest,  as  to 
the  condition  of  the  testator's  mind,  or 
as  to  the  disease  from  which  he  suffered. 
Pence  v.  Myers  (1913)  180  Ind.  282,  101 
N.  E.  716. 

The  prohibition  of  §  834  of  the  New 
York  Code  of  Civil  Procedure,  which 
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provides  that  a  person  duly  authorized 

to  practise  physic  or  surgery  shall  not 

be  allowed  to  disclose  any  information 

which  he  acquired  in  attending  a  patient 

in   a  professional  capacity,  which  was 

necessary  to  enable  him  to  act  in  that 

capacity,  is  not  limited  to  the  disclosure, 

by  a  physician,  of  any  information  of  a 

confidential    nature    obtained    by    him 

from  his  patient,  while  attending  him  in 

a    professional  capacity,   and   therefore 

precludes  a  physician  from  testifying  as 

to  the  patient's  physical  condition  and 

testamentary  capacity.    Renihan  v.  Den- 

nin   (1886)  103  N.  Y.  673,  57  Am.  Rep 

770,  9  N.  E.  320. 

Under  such  statute,  a  physician  can- 
not testify  as  to  the  mental  condition  of 
a  patient,  though  not  the  subject  of  his 
attendance  or  treatment.     Re  Preston 
(1906)  113  App.  Div.  732,  99  N.  Y.  Supp. 
312;  and  see  also  Re  Gates  (1915)  170 
App-   Div.   921,  154  N.  Y.   Supp.   782, 
■where  the  testimony  of  the  alleged  in- 
competent's personal  physician  was  held 
to  hare  been  erroneously  received;         I 
Or    to   a   patient's   failing   memory, 
wh^re  his  information  was  derived  from 
his    professional    attendance   upon   the 
patfettt.     Brigham   v.    Gott    (1889)    20 
N.  Y.  S.  R.  420,  3  N.  Y.  Supp.  518. 

Ot  thai?,  at  the  time  of  the  making  of 
a  certain  ncfte,  ms'patient  was  suffering 
with  delirium  tremens.  'Mulligan  v; 
Sinski  (1313)  156  App.  Div.  35,  140 
N.  Y.  Supp.  835,  affirmed  without  opin- 
ion in  (1915)  214  N.  Y.  678,  108  N.  E. 
1101. 

Qt  that  the  disease  with  which  the 
patient  was  suffering  was  such  as  to 
produce  a  state  of  delirium.    Beil  v.  Su- 

Sreme  Lodge,  K  of  H.  (1903)  80  App. 
>iv.  609,  80  N.  Y.  Supp.  751. 
Under  a  statute  providing  that  a 
physician  or  surgeon  cannot,  without 
consent  of  his  patient,  be  examined  in  a 
civil  action,  as  to  any  information  ac- 
quired in  attending  the  patient,  which 
was  necessary  to  enable  him  to  prescribe 
or  act  for  the  patient,  a  doctor  is  dis- 
qualified from  testifying  as  to  the  sanity 
of  a  patient  at  the  time  he  made  his 
will-  Re  Van  Alstine  (1903)  26  Utah, 
193,  72  Pac.  942. 

Such  testimony  is  not  admissible, 
where  based  entirely  on  information  de- 
rived from  statements  of  the  patient,  or 
the  physician's  observations  while  in 
professional  attendance.  Auld  v.  Cathro 
(19X0)  20  «F.  D.  461,  32  L.R.A.(N.S.)  71, 
12S   N.  W.  1026,  Ann.  Cas.  1913A,  90. 

In  some  cases,  however,  the  statute 
has   been  Tield  not  to  preclude  a  physi- 


cian from  testifying  as  to  a  patient's 
mental  condition,  where,  in  doing  so,  he 
does  not  divulge  any  information  neces- 
sary to  enable  him  to  prescribe  or  act. 
See  Re  Black  (1901)  132  OaL  892,  64 
Pac.  695;  People  v.  Schuyler  (1887)  106 
N.  Y.  298,  12  N.  E.  783;  Steketee  v. 
Newkirk  (1912)  173  Mich.  222, 138  N.  W. 
1034. 

Knowledge  gained  by  a  physician, 
while  making  an  examination  for  tb* 
purpose  of  determining  the  o*ciestion  of 
a  patient's  mental  competency,  with  a 
view  of  applying  for  a  relief  from 
guardianship,  is  not  "information  neces- 
sary to  enable  him  to  prescribe  for  such 
patient  as  a  physician,"  within  .  the 
meaning  of  a  statute  containing  such  a 
provision.  Re  Bruendl  (1899)  102  Wis. 
47,  78  N.  W.  169. 

The  provisions  of  the  statute  do  not 
preclude  a  physician  from  testifying  to 
the  mental  capacity  of  a  patient,  where 
it  does  not  appear  that  the  information 
sought  from  the  physician  was  informa- 
tion of  any  facts  which  were  necessary 
to  enable  him  to  act  in  the  capacity  of 
physician,  but  of  facts  which  were  open 
to  the  observation  of  any  person  who 
had  seen  and  conversed  with  the  testator. 
Staunton  v.  Parker  (1879)  "  19  Hun 
(N.  Y.)  55. 

W^tere     physician's     linowledg©     was 
sained  in  nonprofessional  capaoity. 

Where  the  physician 'a  .knowledge  of  a 
patient's  mental  condition  was  gained  at 
a  time  when  he  was  not  in  professional 
attendance,  he  may  testify  thereto. 

A  physician  may  testify  to  any  knowl- 
edge obtained  from  personal  acquaint- 
ance with  the  patient,  before  his 
professional  relations  with  him  com- 
menced and  after  they  ceased,  but  not 
to  any  knowledge  obtained  during  the 
pendency  of  the  relations.  Be  Loewen* 
stine  (1893)  2  Misc.  323,  21  N.  Y.  Supp. 
931. 

But,  where  the  attending  physician  is 
unable  to  separate  the  knowledge  which 
he  acquired  while  attending  the  patient 
in  a  professional  capacity,  and  that  ac- 
quired while  paying  a  friendly  visit,  his 
testimony  is  privileged.  Re  Darragh 
(1889)  52  Hun,  591,  5  N.  Y.  Supp.  58. 

A  statute  forbidding  a  physician  to 
disclose  in  evidence,  matters  communi- 
cated to  him  in  the  course  of  his  pro- 
fession, does  not  preclude  him  from 
testifying  as  to  the  mental  and  physical 
condition  of  the  patient,  upon  an  occa- 
sion when  he  called  upon  him  for  tin 
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purpose  of  collecting  some  money  due 
him  for  professional  services.  Bower  v. 
Bower  (1895)  142  Ind.  194,  41  N.  E.  523, 
525. 

A  physician  signing  a  deed  as  a  wit- 
ness is  competent  to  testify  as  to  the 
mental  competency  of  the  grantor, 
where  his  testimony  does  not  involve 
disclosure  of  any  communications  re- 
ceived by  him  while  attending  the 
grantor  as  a  physician.     Boyle  v.  Rob- 


inson (1906)  129  Wis.  567,  109  N.  W. 
623. 

Where  physicians  were  called  to  sign 
a  will  as  witnesses,  and  to  examine  tes- 
tatrix as  to  her  mental  capacity  at  the 
time  she  made  her  will,  but  did  not  at- 
tend her  professionally,  they  are  compe- 
tent to  testify,  since  the  relation  of 
patient  and  physician  did  not  exist.  Re 
Freeman  (1887)  46  Hun,  458,  12  N.  Y. 
S.  R.  175.  K  S.  O. 


OKLAHOMA  SUPREMB  COURT. 

J.  M.  DICKINSON,  Receiver  for  the  Chi- 
cago, Rock  Island,  &  Pacific  Railway 
Company,  Plff.  in  Err., 

v. 

MRS.  J.  H.  BRYANT. 
(—  Okla,  — ,  172  Pac.  432.) 

Carrier  —  scope  of  contract. 

1.  Generally  the  contract  of  a  carrier  is 
that  it  will  carry  the  passenger  safely,  and 
in  a  proper  carriage,  and  afford  him  safe 
and  convenient  means  for  entering  cars  and 
alighting  therefrom,  but  it  does  not  contract 
to  render  him  personal  service  or  attention 
beyond  that.  The  recognized  exception  to 
the  general  rule  is  passengers  who,  by  rea- 
son of  illness,  great  age,  or  other  infirmity, 
are  unable  to  help  themselves. 

For  other  cases,  see  Carriers,  II.  a,  in  Dig, 
1-62  N.  8. 

Trial  —  question  for  jury. 

2.  Whether  the  plaintiff  below  belongs  to 
one  of  the  classes  within  the  exception  to 
the  general  rule  is  a  question  of  fact,  and 
in  this  case  the  same  was  properly  sub- 
mitted to  the  jury. 

For  other  cases,  see  Trial,  II.  c,  J,  in  Dig. 
1-52  N.  8. 

Carrier  —  ticket  as  contract. 

3.  The  ticket  issued  by  a  railroad  com- 
pany to  a  passenger  is  not  a  contract,  but 
only  evidence  of  the  right  of  transportation 
furnished  to  the  passenger  by  virtue  of  the 
contract  made  by  him  with  the  company  for 
transportation. 

For  other  cases,  see  Carriers,  II.  m,  1,  in 
Dig.  1-52  N.  8. 

Same  —  right  of  passenger  —  ejection. 

4.  Evidence  in  this  case  examined,  and 
held,  that  the  plaintiff  below  was  entitled 
to  be  transported  from  Texola  to  Oklahoma 
City,  upon  the  train  on  which  she  was  rid- 
ing, and  that  her  ejection  therefrom  was  un- 
lawful, for  which  the  company  was  liable 

Headnotes  by  Hookeb,  C. 

Note.  —  As  to  right  of  passenger  who  has 
lost  ticket,  see  annotation  following  this 
case,  post,  983,  and  references  therein  to 
annotations  on  related  question*. 
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to  her  for  whatever  damage  she  sustained. 
And  this  question  of  damage  having  been 
submitted  to  the  jury,  and  the  same  not 
appearing  excessive  and  within  the  issues 
and  justified  by  the  evidence,  the  judgment 
of  the  lower  court  is  affirmed. 
For  other  cases,  see  Carriers,  II.  h,  in  Dig. 
1-52  N.  8. 

(April  23,  1918.) 

ERROR  to  the  District  Court  for  Okla- 
homa County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  alleged  wrongful  ejec- 
tion from  defendant's  train.     Affirmed. 

The  facts  are  stated  in  the  Commis- 
sioner's opinion. 

Messrs.  R.  J.  Roberts,  C.  O.  Blake, 
W.  H.  Moore,  and  J.  E.  DuMars,  for 
plaintiff  in  error: 

There  was  no  duty  on  the  part  of  the 
conductor  to  get  plaintiff's  pocketbook  and 
tickets. 

St.  Louis  &  S.  F.  R.  Co.  v.  Fick,  47  Okla. 
530,  149  Pac.  1126;  Yarnell  v.  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  113  Mo.  570,  18  L.R.A. 
599,  21  S.  W.  1;  St.  Louis,  I.  M.  A  8.  R 
Co.  v.  Green,  85  Ark.  117,  14  L.R.A.(N.S.) 
1148,  107  S.  W.  168;  Raben  v.  Central 
Iowa  R.  Co.  73  Iowa,  579,  5  Am.  St  Rep. 
708,  35  N.  W.  645,  30  Am.  Neg.  Cas.  379; 
Selby  v.  Detroit  R.  Co.  122  Mich.  311,  81 
N.  W.  106;  Henderson  v.  Louisville  &  N. 
R  Co.  123  U.  S.  61,  31  L.  ed.  92,  8  Sup. 
Ct.  Rep.  60;  Defrier  v.  The  Nicaragua,  81 
Fed.  745;  Kerr  v.  Grand  Trunk  R.  Co.  24 
U.  C.  C.  P.  209;  4  Elliott,  Railroads, 
2d  ed.  §  1654,  p.  609. 

There  was  no  duty  to  carry  the  plaintiff 
upon  this  train  without  her  transportation. 

Texas  &  P.  R.  Co.  v.  Smith,  38  Tex.  Civ. 
App.  4,  84  S.  W.  852;  Rogers  v.  Atlantic 
City  R.  Co.  57  N.  J.  L.  703,  34  Atl.  11,  8 
Am.  Neg.  Cas.  511;  Pullman  Palace  Car 
Co.  v.  Reed,  76  111.  125,  20  Am.  Rep.  232; 
Brown  v.  Rapid  R.  Co.  130  Mich.  483,  90 
N.  W.  290,  134  Mich.  591,  96  N.  W.  925, 
15  Am.  Neg.  Rep.  84;  People  v.  Detroit 
United  R.  Co.  154  Mich.  514,  118  N.  W.  9; 
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Norton  ▼.  Consolidated  R.  Co.  79  Conn. 
109,  118  Am.  St  Rep.  132,  63  Atl.  1087,  6 
Ann.  Cas.  043,  20  Am.  Neg.  Rep.  266; 
Shelton  v.  Erie  R.  Ob.  73  N.  J.  L.  658,  9 
L.R.A.(N.S.)  727,  118  Am.  St  Rep.  704, 
66  Atl.  403,  9  Ann.  Cu.  883;  Loy  v.  North- 
ern P.  R.  Co.  68  Wash.  33,  122  Pac.  372. 

Plaintiff's  injuries  was  not  the  proxi- 
mate result  of  negligence  alleged. 

Gulf,  C.  &  S.  F.  R.  Co.  v.  Nichols,  — 
Tex.  Civ.  App.  — ,  198  S.  W.  338, 

There  was  not  a  scintilla  of  evidence  of- 
fered by  the  plaintiff  to  show  the  value 
of  her  time  for  one  day  nor  for  two  weeks. 
There  is  no  showing  on  her  part  made  in 
the  record  as  to  the  financial  injury  which 
she  suffered  as  a  result  of  ill  health  of 
which  she  complains,  which  deprived  her 
of  her  ability  to  do  the  work  to  which  she 
had   been  accustomed. 

Chas.  T.  Derr  Constr.  Co.  v.  Gelruth,  29 

Okla.   538,   120  Pac.  253;   Shawnee  Gas  & 

E.  Co.  v.  Hunt,  32  Okla.  368,  122  Pac.  673. 

The  damages  awarded  are  excessive. 

Shawnee-Tecumseh  Traction  Co.  v.  Griggs, 

50  Okla.  566,  151  Pac.  230. 

Messrs.  Vaught  4fc  Brewer,  for  defend- 
ant in  error: 

Unless  the  ticket  itself  is  the  conclusive 
evidence  of  a  contract,  without  which  a 
person  is  not  entitled  to  ride,  except  upon 
payment  of  'cash  fare  on  the  train,  then  this 
expulsion  was  unquestionably  unlawful, 
unwarranted,  and  a  breach  of  duty. 

4  B.  C.  L.  par.  562;  Georgia  R.  &  Elec- 
tric Co.  v.  Baker,  125  Ga.  562,  7  L.RJL 
(N.S.)  103,  114  Am.  St.  Rep.  246,  64  S.  E. 
639,  5  Ann.  Cas.  484;  Cherry  v.  Chicago  & 
A.  R-  Co.  101  Mo-  489,  2  L.R.A.(N.S.)  695, 
100  Am.  St.  Rep.  830,  90  S.  W.  381; 
Oltourke  v.  Citizens'  Street  R.  Co.  103 
Tenn.  124,  46  L.R.A.  614,  76  Am.  St.  Rep. 
639,  62  S.  W.  872;  Hot  Springs  R.  Co.  v. 
Deloney,  65  Ark.  177,  67  Am.  St.  Rep.  913, 
46  S.  W.  351,  4  Am.  Neg.  Rep.  1;  Head  v. 
Georgia  P.  R.  Co.  79  Ga.  358,  11  Am.  St 
Rep.  434,  7  S.  E.  217,  8  Am.  Neg.  Cas. 
135  ;  Lake  Erie  &  W.  R.  Co.  v.  Fix,  88  Ind. 
381,  46  Am.  Rep.  464;  Ellsworth  v.  Chi- 
cago, B.  &  Q.  R.  Co.  95  Iowa,  98,  29  L.R.A. 
173,  63  N.  W.  584,  8  Am.  Neg.  Cas.  252; 
Ixniisville  &  N.  R.  Co.  v.  Gaines,  99  Ky. 
411,  59  Am.  St.  Rep.  465,  36  S.  W.  174; 
Burn  ham  v.  Grand  Trunk  R.  Co.  63  Me. 
298,  18  Am.  Rep.  220;  Murdoek  v.  Boston 
&  A.  R.  Co.  137  Mass.  293,  60  Am.  Rep. 
307;  Hufford  v.  Grand  Rapids  &  I.  R.  Co. 
64  Mich.  631,  8  Am.  St.  Rep.  859,  31  N.  W. 


It  is  the  contract  for  the  transportation, 
and  not  the  ticket  that  may  be  given,  that 
governs. 

Indianapolis  Street  R.  Co.  v.  Wilson,  161 
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Ind.  153,  100  Am.  St.  Rep.  261,  66  N.  E. 
950,  67  N.  E.  993;  O'Rourke  v.  Citizens' 
Street  R.  Co.  103  Tenn.  124,  46  L.R.A.  614, 
76  Am.  St.  Rep.  639,  52  S.  W.  872;  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  v.  Harris,  115 
Tenn.  601,  5  L.R.A.(N.S.)  779,  91  S.  W. 
211;  Georgia  R.  &  Electric  Co.  v.  Baker, 
5  L.R.A.  (N.S.)  779,  note;  Burnham  v. 
Grand  Trunk  R.  Co.  63  Me.  298,  18  Am. 
Rep.  220;  Murdoek  v.  Boston  &  A.  R.  Co. 
137  Mass.  293,  60  Am.  Rep.  307;  Hot 
Springs  R.  Co.  v.  Deloney,  65  Ark.  177,  67 
Am.  St.  Rep.  913,  45  S.  W.  351,  4  Am.  Neg. 
Rep.  1;  Pittsburgh,  C.  C.  &  St.  L.  R.  C. 
Co.  t.  Reynolds,  55  Ohio  St.  370,  60  Am. 
St.  Rep.  706,  45  N.  E.  712;  Louisville  &  N. 
R.  Co.  t.  Gaines,  59  Am.  St.  Rep.  466,  note, 
99  Ky.  411,  36  S.  W.  174;  Lake  Erie  &  W. 
R.  Co.  v.  Fix,  88  Ind.  381,  45  Am.  Rep.  464. 

The  circumstances  of  this  case,  showing 
the  physical  condition  of  the  plaintiff  and 
her  inability  to  help  herself,  all  of  which 
were  known  to  defendant's  agent,  as  well 
as  the  facts  of  the  dilemma  in  which  she 
found  herself,  were  sufficient  to  require  of 
defendant's  agent  personal  attention  and 
services  toward  the  plaintiff,  beyond  that 
ordinarily  required  of  carriers  in  their 
treatment  of  passengers. 

St.  Louis  &  S.  F.  R.  Co,  v.  Lee,  37  Okla. 
545,  46  L.R.A.(N.S.)  357,  132  Pac.  1072; 
St.  Louis  A  S.  F.  R.  Co.  v.  Dobyns,  — 
Okla.  — ,  157  Pac.  736. 

The  damages  awarded  are  not  excessive. 

St.  Louis  &  8.  F.  R.  Co.  v.  Yount,  30 
Okla.  371,  120  Pac.  627;  Southern  Kansas 
R.  Co.  t.  Rice,  38  Kan.  398,  5  Am.  St.  Rep. 
766,  16  Pac.  817,  8  Am.  Neg.  Cas.  274;  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  v.  Harris,  115 
Tenn.  501,  5  L.R.A.(N.S.)  779,  91  S.  W. 
211. 

Hooker,  C,  filed  the  following  opinion: 
Mrs.  Bryant  recovered  a  judgment  in  the 
lower  court  for  the  alleged  wrongful  ejec- 
tion from  one  of  the  trains  of  the  plaintiff 
in  error,  and  to  reverse  which  the  company 
has  appealed  here.  The  facts  are  as  fol- 
lows: 

On  September  26,  1916,  Mrs.  Bryant  pur- 
chased a  ticket  at  the  office  of  the  company 
in  Texola  for  passage  to  Oklahoma  City, 
and  also  a  half  ticket  for  her  ten-year-old 
boy  for  the  same  purpose.  That  the  train 
upon  which  she  had  been  waiting  was  late, 
and  in  her  hurry  to  get  aboard  the  train 
she  left  her  purse  on  the  platform  at 
Texola,  which  contained  all  the  money  she 
had  and  her  tickets,  and  immediately  upon 
entering  the  tram  she  was  informed  that 
someone  on  the  outside  was  attempting  to 
deliver  to  her  her  purse  containing  her 
tickets  and  her  money,  and  while  the  train 
was  standing  still  she  requested  the  con- 
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ductor  to  get  her  purse  lor  her,  and  ex- 
plained to  him  that  her  purse  contained  all 
the  money  she  had  and  the  tickets  for  trans* 
portation  for  herself  and  son  to  Oklahoma 
City.  She  was  induced  to  believe  by  the 
acts  and  conduct  of  the  conductor  that  he 
would  procure  the  same  for  her,  and  Bhe 
made  no  further  effort  herself  to  obtain 
the  possession  thereof.  That  shortly  after 
the  train  started  en  route  to  Oklahoma 
City  the  conductor  or  auditor  came  through 
the  train  collecting  the  tickets  from  the 
passengers,  and  she  again  told  him  that  she 
had  requested  him  to  get  her  ticket  for  her 
at  Texola,  and  explained  the  situation  to 
him,  but  she  was  informed  that  she  would 
be  compelled  to  get  off  the  train  at  the  next 
station,  which  was  Erick,  and  that  she 
could  not  ride  without  either  paying  her 
fare  or  producing  a  ticket,  and  being  told 
that  fact  she  expressed  a  willingness  to 
alight  from  the  train,  which  she  did  at  the 
station  of  Erick.  Just  as  she  was  alighting 
from  said  train  the  ticket  agent  at  Erick 
handed  to  the  conductor  in  charge  of  said 
train  a  message  from  the  ticket  agent  at 
Texola,  which  stated  in  substance  that  Mrs. 
Bryant  had  paid  for  a  ticket  for  transpor- 
tation from  Texola  to  Oklahoma  City  upon 
that  train,  and  that  said  ticket  was  in  his 
possession  at  Texola,  and  that  she  was  en- 
titled to  be  transported  to  Oklahoma  City 
upon  that  train.  This  the  conductor  re- 
fused to  recognize,  and  compelled  her  to 
alight  and  await  the  next  train,  which  was 
some  time  the  next  day,  and  to  procure  the 
ticket  itself  from  a  party  who  brought  it 
from  Texola  to  Erick  overland. 

The  evidence  further  discloses  that  the 
plaintiff  below  was  a  large,  fleshy  woman, 
unwieldy  in  her  movements,  afflicted  with 
rheumatism,  and  that  it  was  with  some  dif- 
ficulty that  she  moved  from  place  to  place, 
and  it  is  asserted  that  this  fact  was  known 
by  the  agents  of  the  company  in  charge  of 
said  train,  and  that  her  condition  was  such 
that  it  was  the  duty  of  the  company  to 
render  her  assistance  in  traveling,  and  that 
on  account  of  her  physical  condition  it  was 
the  duty  of  the  conductor,  when  requested 
to  get  her  purse  containing  the  tickets,  to 
have  procured  the  same  for  her. 

The  evidence  further  shows  that  the 
plaintiff  below  alighted  from  the  train  at 
Erick  about  4  o'clock  in  the  afternoon  of 
September  26th,  and  was  compelled  to  re- 
main there  until  about  9  o'clock  on  Sep- 
tember 27th,  before  the  next  train  coming 
to  Oklahoma  City  arrived  there,  and  most 
of  which  time  she  spent  around  the  depot, 
and  that  she  suffered  some  inconvenience, 
and  she  alleges  that  on  account  of  her  ejec- 
tion from(  said  train,  .the  humiliation  and 


mortification  caused  to  her  thereby,  and 
the  inconvenience  and  hardship  which 
caused  her  physical  pain,  suffering,  and 
sickness,  that  she  was  damaged  in  the  sum 
of  $2,600.50. 

The  trial  court  gave  to  the  jury  two  in- 
structions, which  were  excepted  to  by  the 
company,  which  instructions  are  as  follows: 
"You  are  instructed  that  if  you  find  from 
a  preponderance  of  the  evidence  that  at  or 
about  the  time  mentioned  in  plaintiff's  peti- 
tion, she  bought  tickets  at  Texola,  Okla- 
homa, entitling  her  and  her  little  boy  to  be 
carried  on  defendant's  line  of  railroad  from 
Texola,  Oklahoma,  to  Oklahoma  City,  Okla- 
homa, and  when  defendant's  train  ap- 
proached Texola  plaintiff  boarded  same,  but 
mislaid  her  pocketbook  containing  her 
tickets  and  money  on  the  depot  platform, 
and  got  on  the  train  without  them,  but  be- 
lieving she  had  them,  and  upon  entering 
the  car  was  informed  by  a  passenger  in  the 
presence  and  hearing  of  the  conductor  that 
she  had  left  her  purse  lying  outside,  and  if 
you  further  believe,  from  such  preponder- 
ance of  the  evidence,  that  the  plaintiff  was 
hi  a  feeble  physical  condition,  and  because 
of  bodily  infirmities  could  move  about  with 
great  difficulty,  and  that  her  condition  was 
seen  and  known  by  the  defendant's  con- 
ductor in  charge  of  its  train,  and  plaintiff 
informed  .him  that  she  had  left  her  parse 
outside,  and  that  it  contained  her  tickets 
and  all  the  money  she  had,  and  did  this 
while  the  train  was  standing  at  the  depot, 
and  asked  the  conductor  if  he  would  please 
get  them  for  her,  and  there  was  time  re- 
maining before  the  time  for  the  train  to 
start,  for  him  to  have  gotten  them,  or  to 
have  told  her  he  would  not,  so  that  others 
might  do  so,  and  such  conductor,  without 
saying  that  he  would  not  get  them,  started 
down  the  aisle  of  the  coach  towards  the 
depot  as  if  to  get  the  purse  containing  the 
tickets,  and. did  not  do  so,  and  did  not  tell 
plaintiff  he  would  not  do  so,  but  came  back 
to  where  she  was  in  the  coach  just  as  the 
train  was  ready  to  start,  and  was  asked  by 
her  whether  he  had  gotten  the  purse  and 
tickets,  it  was  then,  under  such  circum- 
stances, if  you  find  they  existed,  the  duty 
of  the  conductor  in  charge  of  the  defend- 
ant's train  to  have  then  and  there  told 
plaintiff  she  would  not  be  carried,  and  to 
have  then  and  there  put  her  off,  or  af- 
forded her  an  opportunity  to  get  off  the 
train.  And,  if  you  further  find  that  the  cir- 
cumstances mentioned  occurred,  as  stated, 
and  the  said  conductor  did  not  advise 
plaintiff  to  get  off  there  at  Texola,  but  car- 
ried her  on  to  Erick,  Oklahoma,  and  as  the 
train  stopped,  defendant's  station  and 
ticket  ■  agent .  handed;  tha  conductor  a  tele- 
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gram  from  the  defendant's  ticfatt  agent  at 
Texola,  stating  in  substance  that  plaintiff's 
purse,  money,  and  tickets  were  in  his  pos- 
session, and  to  carry  plaintiff  and  her  little 
boy  on  to  Oklahoma  City,  the  destination 
named  in  the  tickets,  it  Would  have  been, 
under  all  these  circumstances,  if  you  find 
from  a  preponderance  of  the  evidence,  they 
til  existed,  the  duty  of  the  defendant  to 
have  carried  plaintiff  on  to  Oklahoma  City, 
and  it  would  have  been  a  violation  of  de- 
fendant's duty  to  plaintiff,  and  negligence 
upon  the  part  of  the  company,  to  eject  her 
at  Erick;  and  if  you  find  that  all  these  cir- 
cumstances existed,  and  that,  notwithstand- 
ing the  same,  the  conductor  ejected  plaintiff 
at  Erick,  his  act  would  have  constituted 
negligence  upon  the  part  of  defendant,  and 
a  violation  of  its  duty  toward  plaintiff,  and 
you  should  find  the  issues  for  plaintiff." 

"You  are  instructed  that,  ordinarily,  a 
carrier  of  passengers  is  under  no  duty  to 
give  to  a  passenger  personal  services  or  at- 
tention; but  there  is  an  exception  to  this 
general  rule,  in  this:  that  if  by  reason  of 
illness,  great  age,  or  other  bodily  infirmity, 
the  passenger  is  unable  to  help  herself,  and 
this  is  known  to  the  carrier,  a  duty  upon 
its  part  may  arise,  to  render  to  the  pas- 
senger  such  reasonable  personal  services 
and  attentions  as  are  commensurate  with 
the  circumstances,  situation,  and  necessities 
of  such  passenger  at  the  time  existing  and 
known  to  the  carrier.  And  in  this  case, 
whether  or  not  the  .evidence  brings  it 
within  the  exception  stated  is  for  you  to 
determine  from  all  the  facts,  circumstances, 
and  evidence  before  you." 

The  plaintiff  in  error  has  assigned  sev- 
eral reasons  why  this  cause  should  be  re- 
versed: First,  it  is  contended  that  no  duty 
rested  upon  the  conductor  in  charge  of  this 
train  to  procure  for  her  her  pocketboek  or 
purse  containing  her  money  and  her  tickets; 
second,  that  no  duty  rested  upon  the  com* 
pany  to  carry  her  upon  said  train  without 
her  transportation;  third,  her  injuries  were 
not  the  proximate  result  of  \h%  negligence 
eomplained  of;  fourth,  no  proof  of  the  value 
of  any  lost  time,  and  that  the  damages  are 
excessive  as  awarded  to  her  by  the  jury; 
and,  fifth,  erroneous  instructions  given  by 
the  court  and  excepted  to  by  the  plaintiff 
in  error.  t 

This  court  in  St.  Louis  A  S,  F.  R.  Co.  v. 
Fick,  47  Okla.  530,  149  Pao.  1126,  said: 
"Generally,  the  contract  of  a  carrier  is  that 
it  will  carry  the  passenger  safely  and  in  a 
proper  carriage,  and  afford  him  .safe  and 
convenient  means  for  entering  cars  and 
alighting  therefrom;  but  it  does  not  con: 
tract  to  render  him  personal  service  or  at-r 
tention   beyond  that.  ■  The,  recognized  ex: 
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captions  to  the  general  rule  are  passengers 
who,  by- j  reason  of  illness,  great  age,  or 
other  infirmity,  are  unable  to  help  them- 
selves." 

And  in  4  R.  C.  L.  p.  1160,  it  is  said: 
"While,  as  a  general  rule,  a  carrier  of  pas- 
sengers ia  not  bound  to  anticipate  or  to 
guard  against  an  injurious  result  which 
would  happen  only  to  a  person  of  peculiar 
sensitiveness,  yet  there  are  numerous  de- 
cisions to  the  effect  that  a  sick  or  aged 
person,  a  delicate  woman,  a  lame  man  or  a 
child,  or  one  not  in  full  possession  of  his 
faculties,  ia  entitled  to  more  attention  and 
care  from  a  carrier  than  one  in  good  health 
and  under  no  disability,  and  that  where 
physical  or  mental  weakness  or  disability 
is  apparent  to  or  is  brought  to  the  atten- 
tion of  the  carrier,  the  high  degree  of  care 
which,  the  law  imposes  upon  him  requires 
the  carrier  to  take  notice  of  the  disability 
and  conduct  himself  accordingly." 

The  defendant  in  error  contends  that  she 
at  the.  time  was  one  ef  the  classes  of  indi- 
viduals within  the  exception  to  the  rule. 
The  evidence  introduced  by  her  sought  to 
show  that  she  was  rheumatic  and  otherwise 
afflicted;  that  she,  mpved  with  great  diffi- 
culty, and  on  account  of  her  physical  size 
and  her  physical  ailment,  it  became  the 
duty  of  the  company  as  a  cpmmon  carrier 
to  show  her  more  .care  than  the  ordinary 
passenger.  This  question  was  properly  sub* 
mitted  to  the  jury,  and  the  jury  was  in  a 
better,  condition,  having  seen  the  plaintiff 
below,  to  determine  that  issue  than  this 
court.  There  being  some  evidence  which 
would  justify  the  conclusion  that  she  was 
within  the  excepted  class,  and  the  jury  hav- 
ing so  found,  and  the  verdict  being  ap- 
proved by  the  court,  under  our  established 
rule  we  cannot  interfere  with  the  verdict  of 
the  jury;  there  being  some  evidence  to  sup- 
port it. 

It  is  contended  by  the  defendant  in  error 
that  she  believed  at  the  time  she  informed 
the  conductor  that  she  had  left  her  pocket- 
book  upon  the  platform,  and  that  someone 
on  the  outside  was  trying  to  deliver  it  to 
her,  and  requested  him  to  get  it  for  her, 
that  he,  by  bis  conduct,  led  her  to  believe 
that  he  would  do  so;  and  in  the  light  of 
the  testimony  here  we  cannot  say  that  she 
was  not  justified  in  so  believing;  but,  be 
that  as  it  may,  when  the  conductor  was 
notified  through  the  agent  at  Erick  by 
means  of  this  telegram  forwarded  by  the 
agent  at  Texola  that  this  defendant  in  error 
had .  purchased  a  ticket  which  entitled  her 
to  transportation  from  Texola  to  Oklahoma 
City,  and  that^  ticket  was  then  in  his  pos- 
session as  the  agent  of  the  company  in 
Texola,,  we  are  of  the  opinion  that  the  con* 
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ehictor  of  the  train  had  no  right  or  au- 
thority to  compel  her  to  alight  from  said 
train  at  Erick,  but  she  had  the  right  to 
be  transported  to  Oklahoma  City  on  that 
train;  and  in  removing  her  at  Erick  a 
wrong  was  inflicted  upon  her,  to  recover 
for  which  this  action  can  be  maintained. 

This  court  in  the  case  of  St.  Louis  &  S. 
F.  R.  Co.  v.  Nichols,  39  Okla.  622,  136  Pac. 
159,  said:  "The  payment  of  fare  or  pos- 
session of  a  ticket  or  pass,  although  the 
usual  evidence  of  the  right  of  a  person  to 
ride  on  a  train,  are  not  absolutely  essential 
to  the  creation  of  the  relation  of  passenger 
and  carrier,  so  far  as  relates  to  the  carrier's 
liability  for  injuries  to  a  passenger,"— 
citing  Simmons  v.  Oregon  R.  Co.  41  Or. 
151,  69  Pac  440,  1022;  2  Hutchinson,  Carr. 
|  1019. 

In  4  R.  C.  L.  p.  1112,  it  is  said:  ''With 
regard  to  the  nature  of  a  ticket  in  the  ordi- 
nary form,  issued  by  a  common  carrier,  the 
authorities  are,  apparently  at  least,  in  irre- 
concilable conflict.  According  to  numerous 
decisions  such  a  ticket  does  not  constitute 
the  contract  between  the  parties  unless 
made  so  by  express  agreement.  It  is  in  the 
nature  of  a  receipt  for  the  passage  money, 
and  is  generally  only  a  token,  the  purpose 
of  which  is  to  enable  the  carrier  to  recog- 
nize the  bearer  as  the  person  entitled  to  be 
carried.  Such  ticket  is  considered  not  to 
be  the  evidence  of  the  terms  of  the  contract 
pf  passage  and  not  conclusive  of  the  right 
to  passage,  but  only  a  token  that  the  ordi- 
nary contract  implied  by  law  has  been  en- 
tered into.  .  .  .  According  to  this  view, 
one  who  makes  a  valid  contract  with  a  car- 
rier is  entitled  to  passage  according  to  its 
terms,  even  though  the  ticket  or  transfer 
given  is  defective  in  failing  to  express  these 
terms."  (Abundant  authorities  are  cited 
in  the  text  supporting  the  doctrine  above 
announced.  However,  there  are  abundant 
authorities  to  the  effect  that,  as  between  a 
passenger  and  the  carrier's  conductor,  the 
passenger's  ticket  or  transfer  ib  conclusive 
evidence  of  the  passenger's  right  to  ride, 
and  constitutes  the  contract  between  him- 
self and  the  carrier.) 

Also  in  5  R.  C.  L.  p.  125,  it  is  said: 
"While  the  decisions  are  in  direct  and 
palpable  conflict  on  the  question,  the  better 
rule,  and  that  supported  by  the  weight  of 
recent  authority,  appears  to  be  that  a  pas- 
senger who  is  ejected  because  the  ticket 
presented  by  him  is  invalid,  where  such  in- 
validity is  through  the  fault  of  the  carrier, 
may  recover  for  the  injuries  sustained  by 
reason  of  the  ejection.  This  is  on  the  prin- 
ciple that  it  is  the  contract,  and  not  the 
ticket,  that  gives  the  right  of  transporta- 
tion, and  that  consequently  a  person  who 


makes  a  valid  contract  is  entitled  to  pas- 
sage according  to  its  terms,  though  the  fact 
of  the  ticket  furnished  him  may  not  in  any 
true  sense  express  the  contract;  and  sinct 
the  passenger  is  not  required  in  law,  dot 
allowed  in  fact,  to  print  or  write  or  stamp 
the  ticket,  but  the  carrier  alone  has  that 
right,  the  authorities  supporting  this  view 
hold  that  the  passenger  is  authorized  to 
believe  and  presume  that  such  right  will  be 
properly  exercised,  and  that  the  ticket 
when  delivered  is  a  faithful  expression  of 
the  contract  as  made.  He  has,  therefore,  a 
right  to  rely  on  the  statements  and  acts 
of  the  ticket  agent,  and  is  not  bound,  as  a 
matter  of  law,  to  read  or  examine  his  trans- 
portation before  taking  the  train,  but  it  ii 
for  the  jury  to  say  whether  he  was  negli- 
gent in  not  doing  so.  It  is  the  duty  of  a 
conductor,  when  doubt  arises  as  to  a  ticket, 
to  listen  to  and  accept  any  reasonable  ex- 
planation offered  by  the  holder,  and  if  be 
does  not,  he  takes  the  chance  of  rendering 
the  company  liable  for  an  illegal  expulsion." 

And  in  6  Cyc.  p.  570,  it  is  said:  "There 
has  been  some  diversity  of  opinion  as  to 
whether  a  railroad  ticket,  or  other  similar 
ticket,  entitling  the  passenger  to  transpor- 
tation, is  to  be  deemed  a  contract.  The 
ordinary  ticket  is  not  a  contract,  but  is 
evidence  of  the  right  to  transportation  fur- 
nished to  the  passenger  in  consequence  of 
a  contract  to  carry,  and  intended  to  enable 
the  passenger  to  secure  transportation, 
under  the  rules  and  regulations  of  the  car- 
rier in  performance  of  such  contract.  .  •  • 
As  to  the  ordinary  ticket,  however,  it  has 
been  held  that  it  does  not  preclude  parol 
evidence  to  show  the  contract  of  transpor- 
tation. On  the  other  hand,  the  ticket  is 
prima  facie  evidence  of  the  possessor's  right 
to  transportation." 

Under  the  authorities  above  cited  and 
quoted  we  are  of  the  opinion  that  the  ticket 
is  merely  evidence  of  the  making  of  a  con- 
tract; and  that  when  the  company  knew  of 
the  existence  of  the  facts  here  shown  it  was 
the  duty  of  the  company  to  transport  the 
defendant  in  error  to  her  destination  at 
Oklahoma  City. 

The  damages  recovered  here  in  the  sum 
of  9750  we  cannot  say  are  unreasonable  for 
the  humiliation  and  wounded  feelings  suf- 
fered by  her  pn  account  of  this  unlawful 
ejection.  The  fact  that  she  went  volun- 
tarily from  the  train  before  being  removed 
by  force  cannot  affect  her  right  to  recover 
in  this  action.  Taking  into  consideration 
her  physical  condition,  the  inconvenience 
suffered  by  one  afflicted  with  rheumatism. 
and  being  so  unwieldy  in  body,  together 
with  the  other  attendant  circumstances, 
we  do  not  feel  at  liberty  to  interfere  with 
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this  verdict  on  account  of  the  amount 
thereof.  The  damages  here  awarded  are 
fully  sustained  by  the  evidence  and  the 
pleadings  and  are  net  excessive. 

The  instructions  of  the  court  complained 
of  fairly  present  the  law  of  the  case  to  the 


jury  as  we  view  it,  and  finding  no  error  in 
this  record  prejudicial  to  the  rights  of  the 
plaintiff  in  error,  this  cause  is  affirmed. 

Per  Curiam: 

Adopted  in  whole. 


Annotation— Right  of  passenger  who  has  lost  ticket. 

One  who  has  lost  or  had  stolen  from 
him  his  season  ticket  may  be  legally 
expelled  from  a  train  upon  refusal  to 
pay  fare.  Gresson  v.  Philadelphia  &  B. 
R.  Co.  (1875)  11  Phila,  (Pa.)  597.  The 
court  held  that  the  expulsion  was  legal 
although  the  passenger  had  tendered  in- 
demnity and  demanded  a  ticket  for  the 
unexpired  term,  as  one  of  the  condi- 
tions of  sale  of  the  season  ticket,  and 
which  the  court  held  to  be  reasonable, 
was  that  if  the  ticket  were  lost  or  mis- 
laid, it  would  not  be  replaced  by  the 
company. 

And  see  also  Ripley  v.  New  Jersey  R. 
&  Transp.  Co.  (1866)  31  N.  J.  L.  388, 
which  held  that  one  who  lost  his  com- 
mutation ticket  might  be  legally  ejected 
upon  refusal  to  produce  a  ticket  or  pay 
fare. 

And  to  the  same  effect  is  Crawford  v. 
Cincinnati,  H.  &  D.  R.  Co.  (1875)  26 
Ohio  St.  580.  The  court  stated  that  a 
rule  requiring  the  conductor  to  eject 
from  a  train  a  passenger  who  refuses  to 
produce  a  ticket  or  pay  his  fare  on  de- 
mand is  a  reasonable  one;  and  the  pur- 
chaser of  a  nontransferable  commutation 
ticket  who  has  lost  it,  and  refuses  on 
account  of  such  loss  to  pay  his  fare  on 
the  train,  falls  within  the  rule,  and  can- 
not maintain  an  action  of  tort  against 
the  company  to  recover  damages  for 
being  ejected  by  the  conductor  for  non- 
compliance with  it. 

And  where  a  baggage  agent  takes  a 
passenger's  ticket  for  the  purpose  of 
checking  baggage  and  loses  the  ticket, 
the  passenger  may  be  ejected  from  the 
train  if  he  attempts  to  ride  without  pro- 
ducing a  ticket  or  paying  fare.  Galves- 
ton, H.  &  H.  R.  Co.  v.  Scott  (1904)  34 
Tex.  Civ.  App.  501,  79  S.  W.  642. 

It  is  a  reasonable  rule  that  a  ticket 
entitling  a  passenger  to  transportation 
shall  be  exhibited  to  and  presented  to 
the  conductor  upon  proper  request;  and 
if  by  any  carelessness,  inadvertence,  or 
casualty  the  ticket  of  the  passenger  has 
been  lost  by  him,  so  that  he  cannot  pro- 
duce it,  the  legal  fare  may  be  exacted 
from  him,  and  the  conductor  is  not 
bound  to  investigate  the  excuse  of  the 
passenger  for  its  nonproduction,  and  de- 


It  is  to  be  observed  that  the  question 
now  under  annotation  differs  from  that 
considered  in  the  notes  to  Light  v.  De- 
troit &  M.  R.  Co.  34  L.R.A.(N.S.)  282; 
Creech  v.  Atlantic  Coast  Lane  R.  Co. 
LR.A.1918D,  1030,  as  to  duty  of  pas- 
senger to  pay  fare  wrongfully  demanded 
in  order  to  avoid  expulsion  and  avoid 
damages,  since  the  question  presupposes 
that  the  failure  of  the  passenger  to  have 
the  ordinary  token  of  his  right  to  trans- 
portation is  due  to  the  fault  of  some 
employee  of  the  carrier,  while  in  the 
cases  within  the  scope  of  the  present 
note  such  failure  was  due  to  the  fault 
or  misfortune  of  the  passenger,  without 
any  original  fault  on  the  part  of  any  of 
the  carrier's  employees. 

Dickinson  v.  Beyant,  ante,  978,  while 
it  is  in  its  conclusion  contrary  to 
the  general  rule  applicable  to  cases  of 
lost  tickets,  is  really  not  in  conflict  with 
that  rule,  as  the  decision  turned  on  the 
fact  that,  because  of  the  direct  notice  to 
the  conductor  from  the  ticket  agent  that 
the  ticket  had  been  purchased  and  was 
then  in  the  agent's  possession,  the  ex- 
pulsion was  wrongful  under  those  cir- 
cumstances. 

The  general  rule  is  that  a  passenger 
who  has  lost  his  ticket  may  be  ejected 
from  the  train  if  he  refuses  to  pay  fare ; 
and  this  whether  he  lost  the  ticket  before 
or  after  he  boarded  the  train.  Wilson 
v.  Southern  R.  Co.  (1915)143  Ga.  189, 
84  S.  E.  445;  Foskey  v.  Wrightsville  & 
T.  R.  Co.  (1917)  19  Oa.  App.  670,  92 
S.  E.  34;  Union  Traction  Co.  v.  Vestal 

(1915)  184  Ind.  21,  110  N.  E.  211; 
Standish  v.  Narragansett  S.  S.  Co.  (1873) 
111  Mass.  512,  15  Am.  Rep.  66;  Rogers 
v.  Atlantic  City  R.  Co.  (1895)  57  N.  J. 
L.  703,  34  Atl.  11,  8  Am.  Neg.  Cas.  511 ; 
Gulf,  C.  &  S.  T.  R.  Co.  v.  McCormick 
(1907)  45  Tex,  Civ.  App.  425,  100  S.  W. 
202;  Fleck  v.  Missouri,  K  &  T.  R.  Co. 

(1916)  —  Tex,  Civ.  App.  — ,  191  S.  W. 
386;  Jerome  v.  Smith  (1876)  48  Vt.  230, 
21  Am.  Rep.  125. 

In  Wilson  v.  Southern  R.  Co.  (Ga.) 
supra,  it  was  held  that  the  expulsion 
was  proper  although  the  passenger  of- 
fered to  pay  the  ticket  fare,  but  not  the 
train  fare. 
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termine  whether  it  is  made  in  good  faith 
or  not.  He  has  the  right  to  have  the 
ticket  produced  and  surrendered  or  the 
fare  paid,  and  if  neither  event  occurs, 
he  can  expel  the  passenger.  Union  Trac- 
tion Co.  v.  Vestal  (1915)  184  IncL  21, 
110  N.  E.  211. 

The  loss  of  a  ticket  by  a  passenger 
falls  on  him,  not  on  the  carrier.  The 
reason  is  obvious.  Passage  tickets,  in 
the  absence  of  restrictive  conditions,  are 
assignable,  and  good  in  the  hands  of 
anyone.  If  the  loss  of  a  ticket  were  a 
sufficient  excuse  for  nonpayment  of  fare, 
a  carrier  might  be  subjected  to  the  bur- 
den of  carrying  two  or  more  persons  for 
a  single  fare.    Fetter,  Carr.  Pass.  §  279. 

As  a  general  rule,  a  ticket  or  pass  is 
the  only  evidence  as  between  the  con- 
ductor and  the  passenger  of  the  latter  'a 
right  to  transportation.  ■  He  must  produce 
it  when  demanded;  and  if  he  has  no 
ticket,  or  fails  to  exhibit  it  in  accordance 
with,  the  rules  of  the  company,  and  re- 
fuses to  pay  fare,  he  may  be  expelled. 
The  fact  that  he  may  have  had  a  ticket, 
but  lost  it,  makes  no  difference.  4  J31- 
liott,  Railroads,  §  1594. 
a  An  ejection  for  failure  to  produce  a 
ticket  or  pay  fare  is  projper  although  the , 
conductor  may  know  that  the  passenger 
had  purchased  a  ticket.  Fleck  v.  Mis- 
souri, K  &  T.  R.  Co.  (1916)  —  Tex  Civ. 
App.  — ,  191  S.  W.  386,  supra;  Gulf,  C. 
&  S.  F,  R.  Co.  v.  McCormick  (1907)  45 
Tex.  Civ.  App.  425, 100  S.  W.  202,  supra. 

So,  also,  an  ejection  for .  failure  to 
produce  a  ticket  or.  pay  fare  is  lawful, 
although  a  passenger  can  prove  by  anr 
other  railroad  employee  that  he  had  a 
ticket  which  he  had  shown  to  such  em- 
ployee in  response  to  the  latter 's  request 
as  to  where  he  was  going,  and  that,  as 
it  was  handed  back  to  him,  it  was  blown 
away.  Harp  v.  Southern  R.  Co.  (1904) 
119  Ga,  927,  100  Am.  St.  Rep.  212,  47 
S.  E.  206.  The  court  stated  that,  had 
the  passenger's  money  blown  out  of  his 
hand,  it  is  evident  that  his  misfortune 
would  have  had  to  fall  upon  himself,  and 
not  upon,  the  company,  and  such  loss 
would  not  have  prevented  his  lawful 
ejection;  and  the  same  result  would  fol- 
low where  the  ticket  itself  is  lost,  for 
it  might  come  into  the  hands  of  another, 
and  the  company  might  thereby  be  com- 
pelled to  carry  two  passengers  for  one 
fare.  And  besides,  any  rule  allowing  an 
excuse  to  be  substituted  for  a  ticket 
would  give  rise  to  such  uncertainty  and 
so  many  possibilities  of  fraud  that  the 
courts  have  uniformly  held  that  the  fail- 
nre  to  pay  the  fare  or  produce  the  ticket . 


warrants  an  ejection.  The  court  said 
further  in  this  case  that  "when  the  con- 
ductor makes  his  demand,  he  is  entitled 
to  have  the  ticket  surrendered.  He  can- 
not be  required  to  hear  evidence  or 
investigate  the  bona  fides  of  the  passen- 
ger's excuse  for  its  nondelivery,  of  to 
wait  until  he  arrives  at  the  next  station, 
and,  by  telegraphic  correspondence  with 
the  selling  agent,  undertake  to  verify 
the  correctness  of  the  plaintiff's  state- 
ment, or  determine  the  character  and 
validity  of  the  ticket  sold.  It  is  mani- 
fest that  such  course  would  necessarily 
give  rise  to  delays,  and  seriously  inter- 
fere with  the  operation  of  trains  and  the 
rights  of  the  traveling  public." 

And  in  Nutter  v.  Southern  R.  Co. 
(1904)  25  Ky.  L.  Rep.  1700,  78  S.  W. 
470,  in  holding  that  one  may  be  lawfully 
elected  upon  refusal  to  pav  fare  although 
sue  had  purchased  a  ticket,  but  had 
given  it  to  a  friend  to  keep  ^or  her,  who 
failed  to  get  on  the  train,  it  was  stated 
that  "there  was  no  evidence  to  uphold 
the  allegation  of  the  appellant 's  petition 
that  the  conductor  knew  she  had  a 
ticket  'y  but  this  would  nave  made  no  dif- 
ference, as  the  fact  that  she  once  had  a 
tickejt  would  not  have  been  evidence  that 
sne.  had  npt  sold  it  or  given  it  away. ' ' 

A  carrier  may  expel  from  the  train  a 
passenger  who  fails  to  produce  a  ticket 
or  pay  fare  although,  by  producing  a 
baggage  check,  he  shows  that  he  had  a 
ticket,  which  he  claimed  to  have  lost 
Aclams  v.  Southern  R.  Co.  (1916)  — 
S.  0.  — ,  L.R.A.1916D,  1183,  87  S.  E. 
1007. 

And  a  passenger  who  has   lost  her 
ticket  and  baggage  check  may  be  law- 
fully expelled  on  refusal  to  pay  fare 
although  she  informs  the  conductor  that 
her  baggage  is  in  the  baggage  car,  and 
offers  to  go  with  him  and  identify  it- 
Texas  &  P.  R.  Co.  v.  Smith  (1906)  38 
Tex  Civ.  App.  4,  84  S.  W.  852.    The 
court  stated  that  the  fact  that  the  pas- 
senger purchased  a  ticket  upon  which 
her  trunk  was  checked  furnishes  but  a 
weak  and  certainly  unsatisfactory  cir- 
cumstance in  corroboration  of  her  verbal 
statement  that  she  has  lost  her  ticket; 
that  the  presence  on  the  train  of  the 
trunk,  checked  as  she  claims,  was  not 
inconsistent  with  the  idea  that  her  ticket 
may  have  been  sold. 

So,  also,  in  Bolles  v.  Kansas  City 
Southern  R.  Co.  (1908)  134  Ma  App. 
696,  115  S.  W.  459,  it  was  held  that  • 
baggage  check  of  itself  does  not  consti- 
tute, a  token  of. the  right,  to  transporta- 
tion of  one  who  claims  to  have  purchased 
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and  lost  a  .  ticket*  >  and  notwithstanding 
the  presentation  of  the  check,  the  eon-* 
ductor  may  demand  the  ticket  or  pay- 
ment of  cash  fare  and  the  refusal  or 
failure  to  comply  with  the  demand  would 
justify  him  in  requiring  such  person  to 
leave  the  train.  To  hold  otherwise  the 
court  said,  might  result  in  subjecting  the 
company  to  fraud  and  imposition,  since 
,  it  would  enable  the  purchaser  of  a  ticket 
after  checking  the  baggage  on  it,  and 
by  using  his  baggage  check  as  a  token 
of  his  right  to  transportation,  to  defraud 
the  carrier  in  the  transporting  of  two 
passengers  for  one  fare. 

But  although  a  baggage  check  may  not 
take  the  place  of  a  ticket,  it  tends  to 
corroborate  the  statement  of  a  passenger 
that  he  had  misplaced  his  ticket,  and 
therefore  was  on  the  train  as  a  passen- 
ger, and  so  is  admissible  in  an  action  for 
wrongful  ejection  as  tending  to  show 
that  the  conductor  acted  hastily  in  the 
face  of  evidence  that  one  was  acting  in 
good  faith  in  claiming  that  he  had  mis- 
placed the  ticket,  and  was  not  on  the 
train  as  a  mere  trespasser.    Ibid. 

When  the  ticket  lost  was  a  Pullman 
car  ticket  it  has  been  held  in  a  few  cases 
that  there  was  an  improper  ejection 
upon  refusal  to  produce  ticket  or  pay 
fare.  The  decisions,  however,  in  these 
cases,  turned  on  the  fact  that  there  was 
satisfactory  evidence  that  the  passenger 
purchased  the  ticket,  and  further,  there 
was  a  reasonable  certainty  that  the  rail- 
road company  would  not  be  defrauded, 
as  the  tieket  was  limited  to  a  certain 
day  and  train. 

So,  the  purchaser  of  a  seat  in  a  parlor 
car,  who,  having  lost  the  ticket,  procures 
from  the  ticket  agent  the  latter 's  per- 
sonal card,  with  the  statement  thereon, 
"This  gentleman  holds*  seat  in  'Noco>- 
mus,  this  p.  m.,  mislaid.  C.  E.  Benedict/* 
which  he  presented  to  the  conductor 
with  an  explanation  of  the  circum- 
stances, was  held  in  Buck  v.  Webb  (1890) 
68  Hun,  185,  11  N.  Y.  Snpp.  617,  to 
have  been  improperly  ejected,  in  view  of 
the  fact  that  the  ticket  lost  was  good 
only  for  the  day  and  for  that  train,. and 
that  the  diagram  in  the  conductor's  pos- 
session showed  that  the  seat  had  been 
sold,  and  that  no  one  appeared  to  elaim 
the  same.  The  court  distinguished  cases 
which  involved  passage  or  fare  tickets 
which  were  not  restricted  to  any  car  or 
train,  or  were  detached  in  sueh  a  manner 
as  to  deprive  the  passenger  of  his  right 
to  the  passage,  or  whose  use  had  been 
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limited  to  a  time  whtclrtad  prerewply 
expired. 

So,  also,  a  Pullman  conductor  is  net 
warranted  in  expelling  from  a'  sleeping 
car  a  passenger  who  has  lost  his  berth 
ticket  and  so  cannot  produee  it,  where 
the  porter  assures  him  that  he  had  seen 
the  ticket,  and  the  passenger  produces 
the  written  statement  of  the  ticket  agent 
that  that  passenger  had  purchased  a 
certain  berth.  Pullman  Palace  Car  Co, 
v.  Reed  (1874)  75  111.  125,  20  Am,  Rep. 
232.  The  court  said :  ' '  There  is  no  dis- 
pute that  the  conductor  was  entitled  to 
have  from  appellee  either  a  ticket,  a 
pass,  or  money  before  giving  him  a  berth. 
We  think  the  better  rule  is  to  require 
that  where  the  proof  is  clear  and  satis- 
factory, as  it  was  in  the  present  case, 
the  applicant  for  the  berth  has  bought 
his  ticket,  but  has  lost  it,  and  it  is  lim- 
ited to  a  particular  berth  and  trip,  and 
the  circumstances  are  such  that  it  is 
reasonably  certain  the  company  cannot 
be  defrauded  by  the  ticket  being  in  the 
hands  of  another,  he  should  have  the 
berth." 

But  to  hold  a  sleeping  car  company 
liable  in  damages  for  refusing  to  permit 
a  passenger  to  occupy,  even  on  payment 
of  fare,  a  berth  for  which  he  claimed  to 
have  purchased  and  lost  a  ticket,  the 
refusal  must  be  shown  to  be  unreason- 
able, where  the  conductor's  diagram 
shows  that  all  berths  of  the  class  claimed 
are  sold,  even  though  the  passenger's 
claims  are  corroborated  by  another  pas- 
senger. Armstrong  v.  Pullman  Co* 
(1914)  108  Miss.  25,  L.R.A.1915B,  1202, 
66  ^o.  283.  The  court  stated  that  there 
is  a  difference  between  the  rights  of  a 
passenger  purchasing  an  ordinary  rail- 
road ticket  and  the  right  which  he 
obtains  in  buying  a  sleeping  car  ticket. 
The  railroad  ticket  entitles  him  to  ride 
on  a  train  of  the  company.  A  sleeping 
car  ticket  secures  for  him  a  designated 

?lace  in  a  certain  car,  which  is  reserved 
or  his  occupancy.  If  a  railroad  ticket 
should  be  lost,  another  ticket  could  be 
sold  in  its  place  or  cash  fare  accepted 
and  no  interference  would  result  with 
the  right  of  another  passenger.  This 
will  not  be  so  where  a  sleeping  car  ticket 
is  lost.  A  third  person  may  have  rights 
to  be  considered.  A  sleeping  car  ticket 
is  not  simply  evidence  of  the  passenger's 
right  to  ride  on  the  train  or  in  any  car 
of  the  train,  but  it  reserves  for  his  use 
a  designated  part  of  the  car,  known  as 
a  berth.  J.  EL  B. 
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WASHINGTON  SUPREME  COURT. 

(Department  No.   1.) 

RE  ESTATE  OF  WILLIAM  P.  NICHOLS, 

JESSIE  F.  MCDONALD,  Legatee  under  the 

Will  of  Deceased,  Appt., 

v. 

E.  N.  IMUS,  Exr.,  etc.,  of  Deceased,  Respt 

(—  Wash.  — ,  172  Pao.  1146.) 

Will  —  condition  precedent  —  restraint 
of  marriage. 

A  bequest  on  condition  that  legatee  is 
legally  divorced  from  her  husband  and  still 
bears  his  name  is  not  void  as  tending  to 
influence  the  separation  of  husband  and  wife 
or  as  in  restraint  of  marriage,  since  it  is 
merely  precedent  at  the  time  the  will  takes 
effect. 
For  other  cases,  see  Wills.  III.  g,  4.  in  Dig. 

1-5%  N.  8. 

(May  9,  1918.) 

APPEAL  by  legatee  from  an  order  of  the 
Superior  Court  for  Spokane  County 
construing  the  will  of  William  P.  Nichols, 
deceased.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Roche  St  Onstine,  for  appellant. 

Messrs.  Skuse  St  Morrill,  for  respond- 
ent: 

The  will  speaks  from  the  date  of  testa- 
tor's death,  and  appellant  legatee  not  hav- 
ing met  the  conditions  prior  to  that  time; 
the  title  to  the  legacy  passed  to  the  legatees 
of  the  residue,  and  is  now  their  property. 

Born  v.  Hortsmann,  80  Cal.  462,  6  L.R.A. 
578,  22  Pac.  169,  338;  Jones  v.  Jones,  L.  R. 
1  Q.  B.  Div.  279,  45  L.  J.  Q.  B.  N.  S.  166, 
34  L.  T.  N.  S.  243,  24  Week.  Rep.  274;  40 
Cyc.  1701;  Re  Denfield,  156  Mass.  265,  30 
N.  E.  1018;  Crowley  v.  Twombly,  173  Mass. 
393,  46  L.R.A.  164,  53  N.  E.  886;  Cogge- 
shall  v.  Home  for  Friendless  Children,  18 
R.  I.  696,  31  Atl.  694;  Crapo  v.  Price,  190 
Mass.  317,  76  N.  E.  1043;  Robbins  v.  Boul- 
der County,  60  Colo.  610,  115  Pac.  526; 
Redf.  Wills,  4th  ed.  p.  386;  Fisher  v. 
Fisher,  80  Neb.  145,  113  N.  W.  1004;  Lewis 
v.  Curnutt,  130  Iowa,  423,  106  N.  W.  914; 
Brennan  v.  Brennan,  185  Mass.  560,  102 
Am.  St.  Rep.  363,  71  N.  E.  80;  Fidelity 
Ins.  T.  &  S.  D.  Co.'s  Appeal,  108  Pa.  492, 
1  Atl.  235. 

Note. —As  to  the  validity  of  devises  or 
bequests  conditioned  upon  divorce  or  separ- 
ation or  limited  upon  its  continuance,  see 
annotation  to  Re  Gunning,  49  L.R.A.(N.S.) 
637,  and  the  subsequent  cases  of  Dusbiber 
v.  Melville,  51  L.R.A.(N.S.)  367,  and  Daboll 
v.  Moon,  L.R.A.1915A,  311.  A  general  dis- 
cussion of  the  question  of  the  validity  of 
conditions  in  general  restraint  of  marriage 
will  be  found  in  a  note  to  Sullivan  v. 
Garesche,  49  L.R.A.(N.S.)   606. 
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Fullerton,  J.,  delivered  the  opinion  of 
the  court: 
This  is  a  proceeding  instituted  in  the 
superior  court  of  Spokane  county  to  obtain 
a  construction  of  a  clause  in  the  will  of 
William  P.  Nichols,  deceased.  The  case 
was  heard  in  the  lower  court,  and  is  before 
us  upon  an  agreed  statement  of  facts.  The 
statement  summarized  shows  the  following: 

(1)  That  William  P.  Nichols  died  on  Oc- 
tober 15,  1915,  leaving  estate  in  Spokane 
county,  consisting  of  real  and  personal  prop- 
erty, of  the  approximate  value  of  $22,000. 

(2)  That  he  left  a  will  bearing  the  date 
of  November  6,  1912,  which  among  others 
contained  the  following  bequest:  "also 
give  and  bequeath  to  Jessie  F.  McDonald 
of  Spokane,  provided  she  is  legally  divorced 
from  her  husband,  A.  S.  McDonald,  and 
still  bears  his  name,  the  sum  of  $1,000." 

(3)  That  the  will  was  admitted  to  pro- 
bate in  Spokane  county  on  October  26, 1915. 
That  one  E.  N.  Imus  was  named  in  the  will 
as  executor  thereof  and  duly  confirmed  by 
the  court  as  such.  That  the  estate  has  been 
closed  but  not  distributed,  and  that  there 
now  remain  in  the  hands  of  the  executor 
sufficient  funds  to  pay  all  the  legacies  pro- 
vided for  in  the  will,  including  the  legacy 
to  the  legatee  Jessie  F.  McDonald. 

(5)  That  after  the  death  of  the  testator 
the  legatee  obtained  a  divorce  from  A.  C. 
McDonald,  and  has  not  since  remarried,  and 
now  bears  the  name  of  Jessie  F.  McDonald. 

.  (6)  That  the  testator,  at  the  time  of  the 
execution  of  his  will  and  at  the  time  of  bis 
death,  knew  that  the  legatee  was  not  di- 
vorced. 

The  trial  court  on  the  facts  stipulated 
held  that  the  legatee,  because  she  did  not 
occupy  the  status  defined  in  the  will,  was 
not  competent  to  take  thereunder,  and  ad- 
judged the  legacy  to  have  lapsed.  From 
this  conclusion  the  legatee  has  appealed. 

It  is  the  contention  of  appellant's  learned 
counsel  that  the  condition  imposed  on  the 
taking  effect  of  the  legacy  is  one  tending 
to  induce  the  separation  of  husband  and 
wife  and  to  operate  in  restraint  of  mar- 
riage, and  is  thus  void  as  against  public 
policy;  contending  further  that,  if  the  con- 
dition be  void,  the  legatee  takes  under  the 
will  as  if  no  condition  had  been  imposed. 
But  without  considering  the  effect  of  the 
condition,  were  it  such  as  the  contention 
implies,  we  cannot  conclude  that  it  is  cap- 
able of  the  construction  put  upon  it.  A 
will  speaks  as  of  the  date  of  the  testator's 
death.  Until  that  event  occurs,  it  is  am- 
bulatory and  subject  to  the  control  of  the 
testator.  Strand  v.  Stewart,  61  Wash.  685, 
99  Pac.  1027.  The  condition  here  imposed 
is  plainly  a  condition  precedent.    It  merely 
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provides  that,  if  the  legatee  at  the  time 
the  will  goes  into  effect  has  a  certain  de* 
Used  status,  that  is  to  say,  if  she  is  then 
legally  divorced  from  her  husband  and  has 
not  remarried,  she  may  take  the  legacy 
willed  her,  otherwise  not.  Such  a  condition 
is  not  an  inducement  to  obtain  a  divorce, 
nor  is  it  in  restraint  of  marriage.  A  con- 
dition to  have  such  an  effect  must  be  a 
condition  subsequent;  it  must  provide  for  a 
future  separation  and  operate  as  a  restraint 
upon  a  subsequent  marriage.  It  is  almost 
too  evident  to  be  capable  of  demonstration 
that  this  condition  does  neither  of  these 
things.  Since  the  will  speaks  as  of  the  time 
of  the  death  of  the  testator,  no  subsequent 
divorce  could  avail  the  legatee;  nor  if  she 


had  received  the  legacy  eould  any  subse- 
quent marriage  avoid  it. 

The  reasonableness  of  the  condition  im- 
posed is  not  an  inquiry  for  the  courts.  The 
property  to  be  given  away  was  the  prop- 
erty of  the  testator.  He  was  privileged  to 
dispose  of  it  in  any  lawful  manner.  And 
when  his  wishes  are  ascertained  and  found 
to  be  legal,  it  is  the  duty  of  the  courts,  in 
justice  to  his  memory,  to  carry  his  wishes 
into  effect. 

The  order  appealed  from  is  affirmed. 

Ellis,  Oh.  J.,  and  Webster,  Main,  and 
Parker,  JJ.,  concur. 

Petition  for  rehearing  denied. 


WASHINGTON  SUPREME  COURT. 
( In  Banc. ) 

GREAT  NORTHERN  RAILWAY 
COMPANY 

T. 

STATE  OP  WASHINGTON. 

(—  Wash.  --,  173  Pac.  40.) 

Eminent   domain  —  taking  —  depriving 
of  use  of  property. 

1.  Depriving  a  railroad  company  of  the 
use  of  its  tracks  and  causing  expense  in 
restoration  by  necessarily  casting  debris 
thereon  in  blasting  for  a  public  highway  is 
*  taking  or  damaging 'requiring  compensa- 
tion under  the  Constitution. 

For  other  eases,  see  Eminent  Domain,  III. 
6,  in  Dig.  1-52  N.  8. 

Same  — Injury  not  contemplated. 

2.  That  an  injury  to  private  property  by 
the  prosecution  of  public  work  was  not  con- 
templated in  the  plan  of  the  work  does  not 
deprive  the  owner  of  his  right  to  compensa- 
tion under  a  Constitution  requiring  com- 
pensation for  property  taken  or  damaged 
for  public  use. 

For  other  cases,  see  Eminent  Domain,  III. 
c,  1,  in  Dig.  1-52  N.  Jfif. 

Appeal  —  submitting  issue  without  evi- 
dence. 

3.  Submitting  to  the  jury  an  issue  upon 
which  no  evidence  has  been  given  is  erro- 
neous. 

For  other  cases,  see  Trial,  III.  c,  in  Dig. 
1-52  N.  8. 

Eminent  domain  —  set-off  of  benefits. 

4.  Benefits  to  a  railway  right  of  way  by 
construction  of  a  neighboring  highway  may 

Note.  —  For  temporary  use  of  or  inter- 
ference with  property  as  a  "taking"  or 
"damaging"  within  constitutional  provision, 
see  annotation  following  this  case,  post,  991. 

As  to  right  to  set  off  benefits  against 
damages  in  eminent  domain,  see  annota- 
tion following  Brand  v.  Union  Elev.  R.  Co. 
L.R.A.1918A,  884. 
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be  set  off  against  a  claim  for  damages  for 
injury  to  the  track,  under  a  Constitution 
providing  that  no  right  of  way  shall  be  ap- 
propriated to  the  use  of  any  corporation, 
other  than  municipal,  until  compensation 
has  been  ascertained  and  paid,  irrespective 
of  any  benefit  from  the  improvement. 
For  other  eases,  see  Damages,  III.  I,  6,  in 
Dig.  1-52  N.  8. 

Ehrldence  —  injury  to  railroad   track  — 
refusal  to  permit  removal  of  rails. 

5.  In  an  action  for  compensation  for  in- 
jury to  a  railway  track  by  the  construction 
of  a  highway  adjacent  to  it,  evidence  is  not 
admissible  of  refusal  of  the  railroad  com- 
pany to  permit  the  highway  contractor  to 
remove  its  rails  prior  to  each  blast. 
For  other  cases,  see  Evidence,  XI.  z,  in  Dig. 

1-52  N.  8. 

(May  10,  1918.) 

CROSS  APPEALS  from  a  judgment  of 
the  Superior  Court  for  Thurston  County 
in  favor  of  plaintiff,  for  part  only  of  the 
amount  claimed,  in  an  action  brought  to 
recover  compensation  for  injury  done  by 
the  state  to  plaintiff's  track,  resulting  from 
the  construction  of  a  state  highway;  plain- 
tiff appealing  from  the  judgment  and  from 
an  order  denying  a  new  trial;  and  defend- 
ant appealing  from  orders  overruling  a  de- 
murrer to  the  complaint  and  denying  its 
motion  for  judgment  non  obstante  vere- 
dicto.   Reversed  on  plaintiff's  appeal. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  V.  Brown  and  F.  G.  Dorety, 
for  plaintiff: 

The  state  was  liable  for  the  damage 
planned,  and  necessarily  and  properly  in- 
flicted. 

Riddoch  v.  State,  68  Wash.  329,  42 
L.R.A.(N.S.)  251,  123  Pac.  450,  Ann.  Cas. 
1913E,  1033;  Casassa  v.  Seattle,  75  Wash. 
367,  134  Pac.  1080;  Jorguson  v.  Seattle,  80 
Wash.  126,  141  Pac.  334;  Kincaid  v.  Seat- 
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tie,  74  Wash.  017,  184  Pac.  504,  135  Pac. 
820;  United  States  v.  Great  Falls  Mfg.  Co. 
112  tJ.  S.  645,  28  L.  ed.  846,  5  Sup.  Ct. 
ftep.  306;  United  States  v.  Lynah,  188 
U.  S.  445,  47  L.  ed.  539,  23  Sup.  Ct.  Rep. 
349;  Great  Falls  Mfg.  Co.  v.  Atty.  Gen. 
(Great  Falls  Mfg.  Co.  v.  Garland)  124 
U.  S.  581,  31  L.  ed.  527,  8  Sup.  Ct  Rep. 
631;  Coleman  v.  State,  134  N.  Y.  564,  31 
N.  E.  902;  Ballou  v.  State,  111  N.  Y.  496, 
18  N.  E.  627;  Chappell  v.  United  States, 
34  Fed.  673;  United  States  v.  Buffalo  Pitta 
Co.  114  C.  C.  A.  119,  193  Fed.  905;  Provi- 
dent Trust  Co.  v.  Spokane,  75  Wash.  217, 
134  Pac.  927;  McKeon  v.  New  York,  N.  H. 
k  H.  R.  Co.  75  Conn.  343,  61  L.R.A.  730, 
63  Atl.  656,  affirmed  in  189  U.  S.  508,  47 
L.  ed.  922,  23  Sup.  Ct.  Rep.  853;  Mellen  v. 
Western  R.  Corp.  4  Gray,  301;  Perry  v. 
Worcester,  6  Gray,  644,  66  Am.  Dec.  431; 
Dodge  v.  Essex  County,  3  Met.  380. 

Interference  with  natural  drainage,  oc- 
curring in  the  construction  of  the  highway, 
even  in  a  proper  manner,  renders  the  Btate 
liable. 

Peters  v.  Lewis,  28  Wash.  366,  68  Pac. 
869;  Noyes  v.  Cosselman,  29  Wash.  635,  92 
Am.  St.  Rep.  937,  70  Pac.  61;  Kincaid  v. 
Seattle,  74  Wash.  617,  134  Pac.  504,  135 
Pac.  820;  Farnandis  v.  Great  Northern* R. 
Co.  41  Wash.  486,  5  L.R.A.(N.S.)  1086,  111 
Am.  St.  Rep.  1027,  84  Pac.  18;  Patrick  v. 
Smith,  75  Wash.  407,  48  L.R.A.(N.S.)  740, 
134  Pac.  1076,  6  N.  C.  C.  A.  108;  Taylor  v. 
Chicago,  M.  &  St.  P.  R.  Co.  85  Wash.  592, 
L.R.A.1915E,  634,  148  Pac.  887. 

The  character  of  the  action  depends  upon 
the  character  of  the  act  done,  and  not  upon 
whether  the  consequences  were  or  were. not 
foreseen. 

Casassa  v.  Seattle,  66  Wash.  146,  119 
Pac.   13;  Kaler  v.  Puget  Sound  Bridge  & 

Dredging   Co.    72    Wash.    497,   L.R.A. , 

— ,  130  Pac.  894;  Johnson  v.  St.  Louis,  137 
Fed.  439;  Brohson  v.  Albion  Teleph.  Co.  67 
Neb.  Ill,  60  L.R.A.  426,  93  N.  W.  201,  2 
Ann.  Caa.  639;  Vanderburgh  v.  Minne- 
apolis, 98  Minn.  329,  6  L.R.A.(N.S.)  741, 
108  N.  W.  480. 

Messrs.  W.  V.  Tanner,  Attorney  Gen- 
eral, and  Glenn  J.  Fairbrook,  Assistant 
Attorney  General,  for  defendant: 

No  action  can  be  maintained  against  the 
state  at  common  law  for  damages' of  this 
character. 

State  v.  Appleton,  73  Kan.  160,  84  Pac. 
753;  Asbell  v.  State,  60  Kan.  51,  55  Pac. 
338;  Hall  v.  State,  79  Miss.  38,  29  So.  994; 
Raymond  v.  State,  54  Miss.  562,  28  Am. 
Rep.  382*  Maury  v.  Com.  92  Va.  310,  23 
S.  E.  757;  Riddoch  v.  State,  68  Wash.  329, 
42  L.R.A.(N.S.)  251,  123  Pac.  450,  Ann. 
Cas.  1913E,  1033. 


This  iB  not  a  case  of  damaging  protected 
by  the  Constitution. 

State  ex  rel.  Mountain  Timber  Co.  v.  Su- 
perior Ct.  77  Wash.  585,  137  Pac.  994; 
Casassa  v.  Seattle,  75  Wash.  367,  134  Pac 
1080. 

If  an  action  will  lie  under  the  Constitu- 
tion, it  must  be  tried  as  an  eminent  domain 
proceeding. 

CasaBsa  v.  Seattle,  supra;  Jorguson  v. 
Seattle,  80  Wash.  126,  141  Pac.  334;  Kier- 
nan  v.  Chicago,  S.  F.  &  C.  R.  Co.  123  111. 
188,  14  N.  E.  18. 

■Holcomb,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  brought  this  action  under  the 
constitutional  provision,  to  recover  com- 
pensation for  damage  done  by  the  state  to 
plaintiff's  track,  which  resulted  from  the 
construction  of  a  state  highway.  The 
damage  complained  of  occurred  along  a 
stretch  of  two  miles  at  the  base  of  Cfauck- 
anut  mountain,  a  few  miles  south  of  Bel- 
lingham.  The  railroad  track  is  located 
along  the  shore  at  the  base  of  the  moun- 
tain, and  the  water  front  road  of  the 
Pacific  highway,  which  was  constructed  by 
the  state  in  1914,  1915,  and  1916,  was  built 
upon  the  hillside,  approximately  parallel 
with  and  from  125  to  175  feet  above  the 
railroad  track.  The  hillside  consists  of  a 
thin  layer  of  top  soil  over  a  foundation  of 
solid  rock.  On  account  of  the  steepness  of 
the  bluff,  it  was  necessary  to  blast  out  a 
shejf  for  the  highway  and  to  dump  mate- 
rial on  the  hillside  and  railroad  track 
below.  Thie  caused  slides,  obstructed  the 
tsaok;  bent  rails,  damaged  ties,  poles,  and 
wires,  and  delayed  trains,  for  which  plain- 
tiff claims  an  expenditure  of  $16,715.53, 
and  an  estimated  sum  of  $25,000  to  protect 
against  imminent  danger  of  further  damage 
from  slides  caused  by  deposits  and  impaired 
drainage. 

Every  effort  was  made  to  avoid  unneces- 
sary damage.  Extra,  rails  and  ties  were 
provided  in  advance,  flagmen  were  stationed 
at  the  danger,  scone,  a  special  telephone  was 
installed,  and  the  contractor's  men  em- 
ployed upon  the  state  highway  always 
helped  to  clear  the  track,  working  in  com- 
pany with  the  railway  section  crew.  Not- 
withstanding these  precautions,  the  plain- 
tiff in  two  years,  during  the  construction 
of  the  highway,  was  forced  to  expend 
$15,576.80  in  replacing  the  rails  and  equip- 
ment, removing  slides  and  debris,  paying 
train  crews  during  periods  of  delay,  pro- 
viding flagmen,  etc.  Of  this  sum,  bills 
amounting  to  $1,189.22  were  paid  by  the 
state.  A  written  stipulation  was  filed,  cov- 
ering the  amount  of  expenditures,  to  which 
was  attached   itemized   bills,   showing  the 
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amounts  claimed' for  train  delays,  Tabor, 
rental  of  equipment,  and  other  items.  It 
was  stipulated  that  these  items  were  act- 
ually expended  in  connection  with  material 
which  fell  upon  the  railroad  track,  but  it 
was  denied  that  the  falling  of  the  material 
upon  the  track  was  caused  by  the  highway 
construction,  or  that  the  state  was  re- 
sponsible therefor. 

The  state'B  demurrer  to  the  complaint, 
and  motion  for  judgment  non  obstante  vere- 
dicto, were  overruled,  and  the  state  has 
cross  appealed  from  the  orders  overruling 
the  demurrer,  and  denying  its  motion  for 
judgment  non  obstante  veredicto.  A  ver- 
dict was  returned  in  favor  of  the  plaintiff 
in  the  sum  of  $7,391.34.  The  plaintiff 
moved  for  new  trial,  on  the  ground  of 
errors  in  instructions  and  in  admission  of 
evidence,  which  motion  was  denied,  and 
judgment  entered  on  the  verdict.  Plaintiff 
appeals  from  the  judgment  and  order  de- 
nying a  new  trial. 

The  plaintiff's  theory  is  that,  in  inflict- 
ing the  damage,  the  state  acted  in  its  sov- 
ereign capacity,  that  it  was  necessary  for 
the  accomplishment  of  a  public  object,  and 
that  plaintiff  is  entitled  to  just  compensa- 
tion under  Const,  art.  1,  $  16.  The  fact 
that  the  state  did  not  condemn  plaintiff's 
property  in  advance  does  not  absolve  it 
from  liability,  where  no  negligence  is 
charged  in  the  performance  of  a  govern- 
mental duty.  Kincaid  v.  Seattle,  74  Wash. 
617,  134  Pac.  504,  135  Pac.  820.  The  con- 
stitutional provision  must  have  been  in- 
tended to  protect  all  the  essential  elements 
of  ownership  which  make  property  valuable. 
Among  these  elements  is,  fundamentally, 
the  right  of  user,  including,  of  course,  the 
corresponding  right  of  excluding  others 
from  the  use.  A  physical  interference  with 
the  land,  which  substantially  obstructs  this 
right,  takes  the  plaintiff's  property  to  just 
bo  great  an  extent  as  it  is  thereby  deprived 
of  its  right.  To  deprive  one  of  the  use  of 
his  property  is  depriving  him  of  his  prop- 
erty; and  the  private  injury  iB  thereby  as 
completely  effected  as  if  the  property  itself 
were  physically  taken.  Accordingly  it  has 
been  held  that  any  use  of  land  for  a  public 
purpose,  which  inflicts  an  injury  upon  ad- 
jacent land,  such  as  would  have  been  ac- 
tionable if  caused  by  a  private  owner,  is  a 
taking  and  damaging  within  the  meaning 
of  the  Constitution. 

Nevins  v.  Peoria,  41  111.  502,  89  Am.  Dec. 
392,  lays  down  the  principle  with  which  we 
are  in  accord :  "Neither  state  nor  municipal 
government  can  take  private  property  for 
public  use  without  due  compensation,  and 
this  benign  provision  of  our  Constitution 
is  to  be  applied  by  the  courts  whenever  the 
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property  of  the  citizen  is  invaded,  and 
without  reference  to  the  degree.  .  .  .  The 
same  law  that  protects  my  right  of  prop- 
erty against  invasion  by  private  individuals 
must  protect  it  from  similar  aggression  on 
the  part  of  municipal  corporations.  A  city 
may  elevate  or  depress  its  streets,  as  it 
thinks  proper;  but  if,  in  so  doing,  it  turns 
a  stream  of  mud  and  water  upon  the 
grounds  and  into  the  cellars  of  one  of  its 
citizens,  or  creates  in  his  neighborhood  a 
stagnant  pond  that  brings  disease  upon  his 
household,  upon  what  ground  of  reason  can 
it  be  insisted  that  the  city  should  be  ex- 
cused from  paying  for  the  injuries  it  has 
directly  wrought?  It  is  said  that  the  city 
must  grade  streets  and  direct  the  flow  of 
waters  as  best  it  can  for  the  interests  of 
the  public.  Undoubtedly;  but,  if  the  pub- 
lic interest  requires  that  the  lot  of  an  indi- 
vidual shall  be  rendered  unfit  for  occu- 
pancy, either  wholly  or  in  part,  in  this  pro- 
cess of  grading,  or  drainage,  why  should 
not  the  public  pay  for  it  to  the  extent  to* 
which  it  deprives  the  owner  of  its  legiti- 
mate use!-  Why  does  not  the  constitutional 
provision  apply  as  well  to  secure  the  pay- 
ment for  property  partially  taken  for  the 
use  or  convenience  of  a  street  as  when 
wholly  taken  and  converted  into  a  street? 
Surely,  the  question  of  the  degree  to  which 
the  property  is  taken  can  make  no  differ- 
ence in  the  application  of  the  principle.  To 
the  extent  to  which  the  owner  is  deprived 
of  its  legitimate  use,  and  as  its  value  is* 
impaired;  to  that  extent  he  should  be  paid." 

It  is  contended  by  the  state  that  a  suit 
against  it  to  recover  for  damages  will  not 
lie,  and  that  the  damage  herein  involved  Is 
not  for  a' public  use,  within  the  meaning  of 
the  constitutional  provision  requiring  com- 
pensation. We  cannot  •  accede  to  this  con- 
tention; for,  if  the  state  could  have  con- 
demned the  right  to  inflict  the  necessary 
damage  or  invade  plaintiff's  property,  its 
failure  to  so  condemn  is  not  an  excuse-  to 
deny  plaintiff's  recovery.  Kincaid  ▼.  Seat- 
tle, supra;  Provident  Trust  Co.  v.  Spokane, 
75  Wash.  217,  134  Pac.  927. 

When  taking  private  property  for  a  pub- 
lie  use,  the  state  acts  in  its  sovereign 
capacity.  Gasaway  v.  Seattle,  52  Wash. 
444,  21  L.R.A.(N.S.)  68,  100  Pac.  991.  "It 
goes  not  as  a  trespasser,  inspired  by  selfish 
or  unlawful  motive,  but  as  one  taking  with- 
out malice  or  intent  to  do  wrong,  and  pre- 
sumptively for  the  public  good.  It  cannot 
put  on  the  cloak  of  a  tort-feasor  under  the 
statute,  if  it  would.  It  cannot  plead  a  wil- 
ful wrong  to  defeat  a  just  claim.  .  .  . 
The  action  for  damages  for  land  taken 
without  compensation  is  usually  spoken  of 
and  is,  in  its  nature,  one  of  trespass;  but 
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it  is  not  strictly  so.  If  the  state  or  its 
agent,  in  the  prosecution  of  a  public  work, 
takes  no  more  than  is  necessary,  and  prose- 
cutes its  work  without  negligence,  it  is 
neither  a  trespasser  nor  a  tort-feasor." 
Kincaid  t.  Seattle,  74  Wash.  617-623,  134 
Pac.  504.  If  we  should  hold  that  the  state 
cannot  condemn  the  right  to  inflict  the 
necessary  damage  in  the  prosecution  of  a 
public  work,  it,  in  effect,  would  hold  that 
the  officers  and  contractors  of  the  state 
could  be  enjoined  from  committing  the 
damage. 

While  the  work  was  in  progress  the 
plaintiff  attempted  to  enjoin  the  contractor 
from  inflicting  the  damage.  The  court  said: 
'To  hold  to  the  contention  of  complainant 
[i.  e.,  to  grant  the  injunction]  would  ren- 
der the  state  impotent  in  this  enterprise, 
and  destroy  a  large  public  work  of  public 
necessity."  Great  Northern  R.  Co.  v. 
Quigg   (D.  C.)   213  Fed.  873-879. 

In  our  opinion,  the  theory  that  property 
rights  are  ever  to  be  sacrificed  to  public 
convenience  or  necessity,  without  just  com- 
pensation, is  fraught  with  danger,  and 
should  find  no  lodgment  in  American  juris- 
prudence. If  the  acts  which  caused  the 
injury  were  done  under  and  in  consequence 
of  the  direction  of  the  state,  then  the  state 
is  to  be  regarded  as  the  superior,  and  re- 
sponsible as  such,  although  it  does  the 
work  by  contract  and  by  the  direction  of  its 
duly  authorized  officers.  The  plaintiff's 
complaint  states  a  cause  of  action  under 
article  1,  §  16,  of  our  Constitution,  and  the 
state's  demurrer  was  properly  overruled. 
There  is  no  merit  in  the  state's  assignment 
of  error  in  denying  its  motion  non  obstante 
veredicto.  This  brings  us  to  plaintiff's  as- 
signment of  errors. 

1.  Plaintiff  assigns  error  in  the  court's 
instruction  No.  12.  It,  being  contrary  to 
the  view  we  have  above  expressed,  is  clearly 
erroneous. 

2  and  3.  It  is  contended  by  plaintiff  that 
all  of  the  last  paragraph  of  instruction  No. 
9  is  erroneous;  but  we  think  the  same  is 
correct,  excepting  that  portion  which  reads : 
"But  the  state  is  not  liable  for  any  damage 
to  the  plaintiff,  if  you  find  that  any  dam- 
ages were  so  sustained,  which  were  not  an- 
ticipated in  or  contemplated  in  the  plan  of 
the  construction  of  the  highway  referred 
to  in  the  complaint;  and  if  you  find  that 
any  damage  has  resulted  to  the  plaintiff 
which  was  not  contemplated  by  the  plan  of 
the  construction  of  the  highway,  such  dam- 
age may  not  be  considered  by  you  in  arriv- 
ing at  your  verdict." 

That  portion  of  the  instruction  is  con- 
trary to  the  view  we  have  expressed  herein, 
and  if  the  same  is  supplanted  by  that  por- 
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tion  of  plaintiff's  t&ird  requested  iaitrne- 
tion,  or  an  instruction  of  similar  import, 
it  would  express  the  law  as  we  have  deter- 
mined. That  portion  of  plaintiff's  third 
requested  instruction  to  which  we  refer 
reads  as  follows:  "If,  in  addition  to  the 
foregoing  facts,  which  are  admitted,  you 
should  find  that  the  plaintiff's  railway  has 
been  or  will  be  physically  damaged  by  the 
casting  or  sliding  of  earth  or  rock  upon  it 
as  a  necessary  result  of  such  construction 
of  the  state  highway,  or  as  a  necessary  re- 
sult of  any  work  of  highway  construction 
performed  in  a  manner  directed  by  the 
state  officials  in  charge,  or  in  a  manner 
necessary  to  and  reasonably  to  be  expected 
in  every  practicable,  known,  and  practised 
engineering  method  of  constructing  such 
highway,  your  verdict  should  then  be  for 
the  plaintiff,  and  for  all  of  such  damage 
you  should  award  compensation  for  the 
plaintiff." 

4.  That  portion  of  instruction  No.  13 
reading  as  follows:  "And  if  you  find  that 
in  constructing  said  highway  any  contractor 
or  employee  of  the  state  left  loose  rocks  or 
material  upon  said  hillside,  which  could 
have  been  removed,  but  which,  having  been 
left  on  said  hillside,  caused  damage  to  the 
plaintiff,  and  if  you  find  that  such  material 
was  negligently  left  on  said  hillside,  then 
the  state  is  not  liable  for  any  damage  which 
may  have  resulted  from  such  negligent 
acts,"  is  erroneous,  for  it  leaves  the  jury 
to  determine  whether  or  not  the  material 
was  negligently  placed,  when  there  is  no 
evidence  of  negligence;  it  having  been  ad- 
mitted that  every  portion  of  the  work  was 
done  in  a  prudent  and  cautious  manner. 

5.  Instruction  No.  11  is  erroneous,  under 
the  rule  announced  in  Farnandis  v.  Great 
Northern  R.  Co.  41  Wash.  486,  5  L.R.A. 
(N.S.)  1086,  111  Am.  St.  Rep.  1027,  84 
Pac.  18,  and  Patrick  v.  Smith,  75  Wash. 
407,  48  L.R.A.(N.S.)  740,  134  Pac.  1076, 
6  N.  C.  C.  A.  108.  In  the  latter  case  the 
court  said:  "The  authorities  are  agreed 
upon  the  question  that  one  who,  in  blasting 
upon  his  premises,  cast  debris  upon  the 
land  of  another,  is  liable  in  damages,  re- 
gardless of  the  degree  of  care  or  skill  used 
in  doing  the  work.     19  Cyc.  7." 

If  blasting  is  necessary  in  the  construc- 
tion of  a  highway,  and  damages  cannot  be 
avoided,  the  state  may  inflict  it  by  virtue 
of  its  sovereign  right,  but  it  must  respond 
in  damages,  as  it  cannot  be  considered  as 
tortious. 

6  and  7.  The  court  erred  in  failing  and 
refusing  to  give  that  portion  of  plaintiff's 
sixth  requested  instruction,  or  an  instruc- 
tion of  similar  import,  which  is:  "You 
should  also  include  in  such  verdict  any  in- 
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creased  expense  which  has  been  or  will  he 
incurred  by  the  plaintiff  in  operating  said 
railway  during  the  time  necessarily  con- 
sumed in  making  such  repairs,  such  as  ad- 
ditional labor  and  supplies  used  on  aceount 
of  trains  delayed  or  annulled  as  a  result  of 
any  damage  to 'the  said  railway,  for  which 
the  state  is  liable  under  said  instructions.0 

Our  views,  as  heretofore  expressed,  ex- 
plicitly point  to  the  theory  that  plaintiff 
may  recover  for  deprivation  of  the  use  of 
his  property,  as  though  it  was  physically 
taken.  Therefore  instruction  No.  10  is 
clearly  erroneous. 

8.  Plaintiff  contends  that  the  court  erred 
in  giving  its  instruction  No.  14,  relating 
to  the  setting  off  of  benefits.  The  Consti- 
tution, art.  1,  f  16,  provides:  ".  .  .  And 
no  right-of-way  shall  be  appropriated  to  the 
use  of  any  corporation  other  than  munici- 
pal until  full  compensation  therefor  be  first 
made  in  money,  or  ascertained  and  paid 
into  the  court  for  the  owner,  irrespective 
of  any  benefit  from  any  improvement  pro- 
posed by  such  corporation." 

We  find  no  constitutional  provision  sim- 
ilar to  ours.  Municipal  corporations  are 
permitted  to  offset  benefits  from  condemna- 
tion damages,  when  taking  and  damaging 
land  for  public  uses.  Spokane  v.  Thomp- 
son, 09  Wash.  650,  126  Pac.  47.  The  word 
"municipal"  cannot  be  construed  Btrictly, 
but  was  intended  to  distinguish  public 
political  bodies  from  corporations  of  a 
quasi  public  nature.  If  the  building  of  the 
state  highway  benefited  the  railroad  prop- 
erty in  a  special  degree,  and  such  benefits 
could  be  ascertained  with  reasonable  defi- 
niteness,  and  not  merely  speculatively,  we 


think  that  that  benefit  should  be  Bet  off 
against  the  damages,  injury,  and  incon- 
venience caused  by  the  building  of  the  high- 
way in  a  proper  and  careful  manner.  The 
instruction  was  properly  given. 

9.  Plaintiff  contends  that  the  court  erred 
in  admitting  testimony  that  the  Great 
Northern  had  refused  to  allow  the  con- 
tractor to  take  up  its  rails  from  time  to 
time  before  setting  off  blasts,  and  in  deny- 
ing plaintiff's  motion  to  strike  all  of  that 
testimony.  It  cannot  be  said  that  the  testi- 
mony of  the  contractor,  that  he  requested 
plaintiff  to  take  up  and  replace  the  rails 
of  its  track  each  time  a  blast  was  to  be  ex- 
ploded, and  that  he  could  have  avoided 
practically  all  of  the  damage  if  his  request 
had  been  granted,  is  proper.  The  state  had 
made  no  arrangements  in  advance,  nor  had 
it  condemned  the  property.  The  rails  were 
a  part  of  a  continuously  operated  property 
fixed  in  place  for  use,  and  a  part  of  as 
necessary  a  public  use  as  the  state's  high- 
way itself,  and  were  there  first.  Surely, 
the  railway  company  could  not  be  made  to 
take  up  its  track  without  condemnation. 
The  contractor  could  not  remove  them  tem- 
porarily without  interfering  with  the  use 
of  the  railway  by  its  owner.  This  evidence 
should  not  have  been  admitted,  and  the  de- 
nial of  plaintiff's  motion  to  strike  it  was 
erroneous. 

For  the  errors  herein  indicated,  the  cause 
is  reversed  on  plaintiff's  appeal,  and  re- 
manded for  new  trial. 

Ellis,  Oh.  J.,  and  Mount,  Main,  Par- 
ker, Webster,  Fullerton,  and  diadwick, 
JJ.,  concur. 


Annotation— 'Temporary  use  of  or  interference  with  property  as  a 
"  taking  "  or  "  damaging  "  within  constitutional  provision. 


This  note  does  not  include  the  question 
to  damages  in  case  of  abandonment  of 
eminent  domain  proceedings.  See,  for 
example,  Pine  Bluff  &  W.  R.  Co.  v.  Kelly 
(1906)  78  Ark.  83,  93  S.  W.  562.  And 
see  De  Hansen  v.  District  Ct.  (1908)  11 
Arlz.  379,  94  Pac.  1125,  holding  that  a 
statute  providing  for  immediate  posses- 
sion! when  it  did  not  provide  for  pay- 
ment in  case  of  abandonment,  was  un- 
constitutional. For  a  case  holding  that 
the  use  daring  condemnation  proceedings 
was  a  taking,  see  Steinhard  v.  Superior 
Ct.  (1902)  137  OaL  575,  59  L.R.A.  404, 
92  Am.  St.  Rep.  183,  70  Pac.  629. 

Of  interest  in  connection  with  Great 
Northern  R.  Co.  v.  State,  ante,  987,  is 
Indiana  Stone  R.  Co.  v.  Strain  (1901) 
27  Ind.  App.  694,  62  N.  E.  63,  holding, 
where  a  railroad  company  took  a  part 
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of  an  owner's  land,  that  the  throwing  of 
rocks  on  another  portion  of  his  land,  not 
taken,  was  an  element  of  damage  to  be 
recovered  for,  if  it  was  part  of  the  neces- 
sary and  proper  work  of  construction. 

In  Pope  v.  United  States  (1890)  26 
Ct.  CL  (Fed.)  11,  an  amount  was  allowed 
fox  the  use  and  occupation  of  a  certain 
vacant  lot  in  a  city,  on  which  the  com- 
missary department  had  erected  a  ware- 
house. 

In  Johnson  v.  United  States  (1866)  2 
Ct.  CI.  (Fed.)  391,  payment  was  allowed 
at  a  certain  yearly  value,  during  the 
time  that  the  government  had  occupied 
the  claimant's  land  for  military  pur- 
poses (although  that  occupation  had  ap- 
parently not  ceased  at  the  time  of  the 
beginning  of  the  proceeding,  or  at  the 
time  of  the  trial). 
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A  military  commander  in  time  of 
peace  has  no  right  to  encamp  troops  on 
the  private  property  of  an  individual; 
such  a  right  cannot  be  exercised,  except 
under  the  authority  of  the  legislature, 
expressed  in  clear  and  distinct  terms,  or 
by  necessary  implication,  and  with  suit- 
able provision  for  compensation  to  the 
person  whose  property  may  be  so  appro- 
priated or  injured.  Brigham  v.  Edmands 
(1856)  7  Gray  (Mass,)  359. 

But  in  Peabody  v.  United  States  (1913) 
231  U.  S.  530,  58  L.  ed.  351,  34  Sup.  Ct 
Rep.  159,  it  was  held  that  lands  over 
which  is  the  most  suitable  field  of  fire 
for  practice,  and  other  purposes  of  an 
adjacent  coast  defense  battery  in  times 
of  peace,  cannot  be  said  to  have  been 
appropriated  by  the  government,  so  as 
to  raise  an  implied  agreement  on  its  part 
for  compensation  because  of  the  impair- 
ment of  the  value  of  the  lands,  due  to 
the  apprehension  of  a  repetition  of  the 
firing  over  and  across  them,  where  tho 
guns  have  been  so  fired  on  but  two  oc- 
casions, both  shortly  after  installation, 
and  not  at  all  within  the  last  eight 
years;  and  there  is  nothing  to  show  any 
intention  on  the  part  of  the  government 
to  repeat  such  firing. 

In  Sabin  v.  Vermont  C.  R.  Co.  (1853) 
25  Vt.  363,  where  a  railroad  company, 
while  building  its  line,  had  occupied  the 
land  of  the  plaintiff  for  a  road  on  both 
sides  of  the  line,  it  was  held  that  such 
action  was  without  the  limits  of  the  ap- 
praisal, and  was  a  trespass  for  which  he 
might  recover. 

And  where  the  justices  of  the  inferior 
courts  of  a  county  seized  plaintiff's 
property  for  a  smallpox  hospital,  and 
had  it  so  occupied  for  some  months,  it 
was  held  that  they  were  liable  in  tres- 
pass, as  the  statute  permitting  them  to 
provide  smallpox  hospitals  did  not 
permit  them  to  seize  property  for  that 
purpose.  Markham  v.  Brown  (1867)  37 
Ga.  277,  92  Am.  Dec.  73. 

In  St.  Louis,  J.  &  S.  R.  Co.  v.  Kirby 
(1882)  104  111.  345,  the  court  said: 
4 'Objection  is  made  to  the  .  .  .  instruc- 
tion .  .  .,  which  states  that,  under  the 
law,  the  railroad  company  is  not  bound 
to  fence  its  road  until  six  months  after 
it  is  completed,  and  that,  in  estimating 
the  damages,  the  jury  may  consider  the 
damage  the  keeping  open  of  said  road 
would  be  to  the  farm.  It  is  not  denied 
that  the  law  is  as  stated.  We  see  no 
objection  to  calling  the  attention  of  the 
jury  to  that  subject.  The  inconvenience 
of  having  a  man's  land  temporarily 
thrown  open,  in  the  progress  of  the  con- 
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struction  of  the  road,  may  be  a  material 
element,  and  justly  require  compensa- 
tion. " 

But  in  Re  Squire  (1891)  125  N.  Y.  131, 
2ft  N.  E.  142,  where  the  owner  of  prop- 
erty claimed  damages  .  on  account  of 
noise,  soot,  smoke,  and  coal  dust,  due  to 
the  works  of  an  aqueduct  on  adjoining 
land,  it  was  held  that  the  statute,  au- 
thorizing damages  to  the  owner  of  land 
''which  may  be  affected  by  the  construc- 
tion and  maintenance"  of  the  aqueduct 
and  its  appurtenances,  applied  only  to 
permanent  injuries  to  the  land  from  the 
completed  works,  and  their  use  there- 
after. The  court  said:  "It  may  be 
supposed  that  the  legislature  understood 
that  the  construction  of  the  aqueduct 
would  injuriously  affect  rights  appurte- 
nant to  contiguous  lands,  and  that  the 
structures  which  were  to  form  a  part  of 
the  aqueduct  system  might  interfere 
with  the  enjoyment  or  impair  the  value 
of  such  contiguous  Lands*  and  that  for 
consequential  injuries  merely,  sustained 
in  consequence  of  the  construction  and 
maintenance  of  public  works  under  leg* 
islative  authority,  the  parties  would  not, 
under  the  general  rule  of  law,  have  any 
redress.  It  was,  we  think,  to  meet  this 
class  of  cases  that  the.  provision  in  ques- 
tion was  made.  It  would  require  very 
clear  language  to  impose  a  liability  upon 
the  city  for  damages,  for  the  temporary 
inconvenience  which  would  be  occasioned 
to  adjacent  lot  owners,  from  the  prose- 
cution of  the  work  and  during  the  course 
of  construction." 

A  street  car  company  is  not  entitled 
to  compensation  for  interruption  of  its 
operation,  during  the  period  of  construc- 
tion, by  another  company,  of  a  crossing 
over  its  track.  Consolidated  Traction 
Co.  v.  South  Orange  &  M.  Traction  Co. 
(1898)  56  N.  J.  Eq,  669,  40  Atl.  15. 

Waters. 

The  commissioner  of  highways  of  a 
town  where  a  stream  is  bridged  by  a 
culvert,  which  he  has  to  keep  in  repair 
for  travel,  may  stop  the  water  for  the 
purpose  of  repairing  the  bridge;  and  the 
owner  of  the  water-power  has  no  cause 
of  action  against  him  for  so  doing.  Kerr 
v.  Joslin  (1892)  49  N.  Y.  S.  R.  257,  20 
N.  Y.  Supp.  929. 

The  owner  of  a  water  privilege  on  a 
river,  and  a  dam  across  it,  may  be  re- 
quired to  draw  his  water  down  in  order 
that  a  bridge  may  be  repaired  by  the 
municipality,  and  the  municipality  is  not 
liable  for  damages  in  drawing  the  water 
down  as  low  as  is  necessary  for  the 
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convenient  prosecution  of.  the /work;  but, 
if  i^wejaibwoad  its  right,. and  thereby 
damaged  the.  owner  of  the  dam,  it  would 
be  liable-  East  Montpelier  v.  Wheelook 
(1898)  70  Vt.  390,  41  Atl.  432, 

Where  a  village  had  authority  to  eonr 
struot  a  bridge  and  bulkheads,  with 
gates  to  regulate  the  flow  of  water  which 
the  villager, had  appropriated  to  the* pur- 
pose* of  sewerage  aitfd  drainage,  and  in 
order  to  build  the*-  bridge,  had  placed  a 
coffer-dam  in  a  channel,  which  obstructed 
the  passage  of  water  to  some  extent,  and 
raised  the  water  in  an  adjoining  lake, 
and  it  flowed  upon  the  lands  of  the 
plaintiff  for  one  season,  the  consequence 
to  him  was  held  to  be  damnum  absque 
injuria,  where  the  legislature  had  pro- 
vided for  no  compensation,  although  it 
was  urged,  on  the  part  of  the  plaintiff, 
1  'that  the  damages  were  incurred  by  the 
direct  and  physical  invasion  of  his  land 
by.  the  defendants,  in  the  construction  of 
the  dam,. and  that  it  constituted  a  taking 
of  his  property  within  the  meaning  of 
the  provision  of  the  Constitution,  that 
private  property  shall  not  be  taken  for 
public  use  without  compensation."  At- 
water  v.  Caaandaigua  (1891)  124  N.  Y. 
602,  27  N".  E.  385. 

A  city,  constructing  a  tunnel  or  pas- 
sageway under  a  river,  when  authorised 
by "Cne  legislature  so  to  do,  is  not  liable 
f or  damages,  due  to  the'  temporary  ob- 
struction of  access  to  the  river,  owing  to 
a  coffer-dam  built  by  the  city.  Northern 
Transp.  Co.  v.  Chicago  (1879)  99  17.  & 
635,  25  L.  ed.  336. 

Pergonal  property. 

The  United  States  must.be  held  liable, 
upon  an  implied  contract  to  pay  the 
chattel  mortgagee  of  a. traction  engine 
for  its  use.  by  the  government  in  the 
reclamation  service,  in  completing  a  con- 
tract which  the  public  contractor,  who 
was  the  chattel  mortgagor,,  had  assigned 
to  the  United  States^  wham  (the;  govern- 
ment'a  representatives  knew  of  the  eit 
istence  of  the  mortgage,  and  represented 
that  it  would  continue  to  usa  the. engine, 
and  that,  if  left  in  its  possession,  pay* 
■sent  for  the  use  would  be  recommended, 
and  the  mortgagee  left  such  engine  with 
the  government,  relying  .upon  such  rep- 
resentations, and  upon  the  fact,  that  its 
title  under  the  mortgage*  because  of  the 
mortgagor's  breach  of  condition,  was 
undisputed,  and  consented  to  such  reten- 
tion of  possession  by  the  government 
in  the  expectation  of  receiving  due 
compensation ;  especially,  since  the  gov- 
ernment   was    authorised  by/the   act, 
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under  which  the  improvement' was  beuttg 
made,  to  acquire  any  property  necessary 
for  the  purpose,,  and,  if  need  be,  to 
appropriate  it* .  United  States  v,  Buffalo 
Pitts  Co.  (1914)  234  V.  S.  228,  58  L.  ed. 
1290,  34  Sup.  Ct.  Rep.  840. 

It  may  be  noted  that,  where  the  mili- 
tary authorities  offered  to  hire .  hay 
piresses  of  the  claimant,  who  declined  to 
rent  them,  but  offered  to  sell  them,  and 
the  authorities  used  the  hay  presses  and 
left  them  on  the  bank  of  the  river  in  a 
dilapidated  condition,  it  was  held  that 
they  must  pay  for  them,  and  that  their 
offer  to  pay  for  their  use  was  not  suffi- 
cient. Peck  v.  United.  States  (1878)  14 
Ct.Cl.  (Fed.)  84. 

Temporary  obstruction  of  streets.' 

Atoet  0f  the  cases  upon  damages  for 
temporary  .use  relate  to  the  obstruction 
of  streets. 

In'  Illinois,  a  city,  or  a  person  acting 
for  a  city,  may  temporarily  obstruct  a 
public  street,. so  far  as  may  be  necessary 
to  enable  the  city  or  its  agent  to  con- 
struct a  public  improvement,  such  as  a 
tunnel,  a  sewer,  or  water  supply  pipe, 
etc,  without  becoming  liable  for  danv 
ages  to  an  abutting  owner  upon  the 
street.  Lefkovitz  v.  Chicago  (1909)  238 
ILL  23,.  87  N.  E.  68,  where  it  does  not 
appear  what  the  improvement  was* 
r  In  the  same  jurisdiction,  it  has  been 
held  that  temporary  obstructions,  due  to 
changing  of  grade,  give  no  cause  of  ac- 
tion- to  the  abutting  owner  against  the 
city.  Osgood  v.  Chicago  (1894)  154  111. 
194,  41  N.  E.  40,  where  the  court  said: 
"The  claim  set  up  for.  loss  of  rent  by 
reason  of  obstructions  to  access. to  and 
egress,  from  the  building,  during  the 
progress  of  the  work,,  cannot  be  sus- 
tained. That  is  not  damage  to  property 
not  jtaken,  within  the  meaning  of  the 
Constitution,  but  merely  a  burthen  inci- 
dentally imposed  upon  private  property 
adjacent  to  .a  public  work,  and  without 
which, such  improvements  can  seldom  be 
made.  As  said  by  the.  appellate  court : 
'To  construe  the  Constitution  as  giving 
compensation  for  all  temporary  obstruc- 
tions necessary  when  streets  are  being 
repaired,  etc,  even  though  thereby  ac* 
cess  to  abutting  property  is  for  a  time 
cut  off,  would  be  unreasonable.'  " 

In  Chicago  Flour  Co.  v.  Chicago  (1910) 
243  111.  268,  90  N,  E.  674,  it  was  held 
that  temporary  interference  with  the  or- 
dinary means  of  access  to  and  egress 
from  the  property  of  abutting  owners, 
qr  of  occupants  .of  property,  on  a  street, 
during    the   progress    of    the  .work    of 
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changing  the  grade  and  elevation  of  rail- 
road tracks  therein,  does  not  give  any 
cause  of  action  against  the  municipality. 
The  court  said:  "It  is  well  settled  that 
inconvenience,  expense,  or  loss  of  busi- 
ness occasioned  to  abutting  ownera  by 
the  temporary  obstruction  of  a  public 
street,  and  the  consequent  interference 
with  their  right  of  access  to  their  prop- 
erty, made  necessary  by  the  construction 
of  a  public  improvement,  gives  no  cause 
of  action  against  the  municipality.  The 
Constitution  provides  no  remedy  for  the 
property  owner,  under  such  circum- 
stances. Such  claim  is  not  damage  to 
property  not  taken,  within  the  meaning 
of  the  Constitution.  Lefkovitz  v.  Chi- 
cago (1908)  238  DL  23,  87  N.  E.  58; 
Osgood  v.  Chicago  (1894)  154  HI.  194, 
41  N.  E.  40;  Northern  Transp.  Co.  v. 
Chicago  (1879)  99  U.  8.  635,  25  L.  ed. 
336.' ' 

In  Lincoln  v.  Com.  (1895)  164  Mass. 
1,  41  N.  E.  112,  it  was  held  that  the 
abutting  owner  cannot  recover  for  dam- 
ages due  to  temporary  interruptions  in 
business,  caused  by  the  construction  of  a 
sewer  along  a  highway,  where  the  com- 
monwealth had  a  right  to  construct  it 
without  a  new  taking. 

(But,  in  Kinser  v.  Dewitt  (1893)  7  IncL 
App.  597,  34  N.  E.  1014,  it  was  held  that 
the  power  granted  the  contractors  by  a 
city,  to  construct  a  sewer  along  one  of 
its  streets,  conferred  no  authority  on 
them  to  go  beyond  the  limits  of  the 
street,  and  put  dirt  upon  the  land  of  an 
abutting  owner.) 

In  Wilson  v.  New  York  C.  &  H.  R.  R. 
Co.  (1886)  2  N.  Y.  Supp.  65,  it  was  held 
that  an  abutting  owner  was  not  entitled 
to  recover  any  damages  for  the  tempo- 
rary closing  of  a  street,  where  the  city 
had  agreed  with  a  railroad  company, 
which  had  crossed  it  at  grade,  as  to  the 
manner  in  which  the  crossing  of  the 
street  should  be  changed. 

Similarly,  in  Crowell  v.  Monroe  (1910) 
152  N.  0.  399,  67  S.  E.  389,  where  an 
abutting  owner  made  claim  against  the 
city,  the  court  said:  "The  facts  dis- 
close nothing  more  than  a  closing  of  a 
railway  crossing  in  order  that  an  over- 
head bridge  immediately  above  the  cross- 
ing may  be  erected  for  the  use  of  the 
public,  and  evidently  for  public  safety 
and  convenience.  It  may  be  that  plain- 
tiff is  inconvenienced  and  temporarily 
damaged,  but  it  is  damnum  absque  in- 
juria.' ' 

Other  cases  have  allowed  damages  to 
the  abutting  owner,  for  temporary  ob- 
structions. 
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The  state  cannot,  under  its  police 
power,  authorize  a  railroad  company  to 
utilise  a  public  highway  as  its  roadbed, 
while  it  is  elevating  its  tracks  to  abolish 
a  grade  crossing,  without  making  com- 
pensation for  destruction  of  the  access 
of  the  abutting  owner,  in  whom  resides 
the  fee.  McKeon  v.  New  York,  N.  H. 
&  H.  R.  Co.  (1902)  75  Conn.  343,  61 
L.R.A.    730,   53   Atl.    666,    affirmed    in 

(1903)  189  U.  S.  508,  47  L.  ed.  922,  23 
Sup.  Ct.  Rep.  853,  where  it  was  also  held 
that  the  temporary  occupation  of  a  high- 
way with  rails,  by  a  railroad  company, 
for  its  convenience  while  elevating  its 
roadbed  to  abolish  a  grade  crossing  over 
a  highway,  entitles  the  abutting  owner 
in  whom  resides  the  fee,  and  whose  ac- 
cess to  and  from  his  property  is  thereby 
destroyed,  to  compensation. 

Where  a  railroad  company  while  mak- 
ing improvements,  cut  off  all  access  to 
the  street  while  the  improvements  were 
in  the  course  of  construction,  the  use 
which  it  made  of  the  street  was  not  a 
mere  source  of  consequential  damages, 
but  a  direct  taking  of  the  land  of  the 
abutter,  owning  the  fee  of  the  street, 
during  a  certain  time,  for  a  purpose  for 
which  it  had  never  been  dedicated  or 
appropriated;  and  he  might  recover  in 
trespass.  Knapp  &  C.  Mfg.  Co.  v.  New 
York,  N.  H.  &  H.  R.  Co.  (1903)  76  Oona. 
311,  100  Am.  St  Rep.  994,  56  Atl.  512. 

In  a  somewhat  similar  case,  the  court 
considered  that  the  plaintiffs  were  en- 
titled to  damages,;  but  the  case  was 
reversed  on  the  ground  of  the  measure 
of  damages,  the  court  holding  that  the 
defendant  was  not  a  mere  trespasser,  aa 
his  proceedings  were  authorized  by  law. 
Vincent  v.  New  York,  N.  H.  &  H.  R.  Co. 

(1904)  77  Oonn.  431,  59  Atl.  491. 

In  Williams  v.  Brooklyn  Elev.  R.  Co, 
(1891)  126  N.  Y.  96,  26  N.  E.  1048,  an 
elevated  railroad  case,  it  was  held  that 
there  was  no  error  in  permitting  the 
jury  to  award  damages  for  loss  sustained 
through  the  inability  of  the  plaintiff  to 
rent  his  houses  from  time  to  time,  while 
the  work  was  going  on  and  after  the 
completion  of  the  road,  where  such  loss 
could  be  traced  to  the  operations  of  the 
defendant. 

In  Kentucky,  where  it  is  held,  under 
a  Constitution  providing  for  compensa- 
tion for  property  taken  or  injured,  that 
the  legislature  cannot  deprive  an  abut- 
ting owner  of  the  unobstructed  use  of 
the  highway  without  compensation,  it 
was  said  in  Illinois  C.  R.  Co.  v.  Elliot 
(1908)  129  Ky.  121,  110  S.  W.  817,  that, 
if  a  railway  company  removed  its  ob~ 
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struction  in  a  street,  the  measure  of 
damages  to  the  abutting  owner  would  be 
the  diminution  in  value  of  the  use  of 
the  property,  during  the  time  the  ob- 
struction had  been  continued. 

It  has  been  held  that  a  city  must  pay 

damages  when  it  obstructs  the  streets 

for  other  than  street  purposes.    Thus  in 

Ogden  v.  New  York   (19H))   141  App. 

Div.  578,  126  N.  T.  Supp.  189,  where  the 

city,  in  constructing  docks  on  the  river 

for  its  own  use,  for  which  it  was  to 

receive  a  rental,  closed  up  an  abutting 

owner's  access   to  the   street   for  two 

years,   during  which   time  part   of  his 

land  fell  into  the  street,  owing  to  the 

city's  excavation,  and  the  city  restored 

the  land  and  opened  a  street,  it  was  held 

that  he  was  entitled  to  damages  for  the 

temporary  lack  of  access  and  use;  that 

the  construction  was  not  for  street  use, 

but  was  an  appropriation  of  property, 

for  which  the  city  must  pay  resulting 

damages. 

This  case  was  followed  in  MacNutt  v. 
New  York  (1910)  —  App.  Div.  — ,  126 
N.  Y.  Supp.  198. 

Similarly,  it  was  held  that  the  legisla- 
ture has  not  the  power  to  give  the  public 
service  commission  authority  to  permit 
a  tramway  to  run  through  a  street  for 
some  two  or  three  years,  for  the  purpose 
of  taking  material  from  a  subway  being 
constructed  for  the  city  to  docks  being 
constructed  by  the  city,  for  the  purpose 
of  filling  at  the  docks,  as  this  is  not  a 
street  use.  Bradley  v.  Degnon  Contract- 
ing Co.  (1913)  157  App.  Div.  237,  141 
N.  Y.  Supp.  852. 

.  But,  in  St.  John  v.  New  York  (1857) 
6  Duer  (N.  Y.)  315,  it  was  held  that  if 
the  rebuilding  of  a  market  by  a  city  re- 
quired a  temporary  obstruction  of  the 
street  or  passage  in  the  market-place  in 
front  of  the  plaintiff's  premises,  for  a 
reasonable  time,  while  the  work  .was  in 
progress,  the  public  and  adjacent  owners 
were  bound  to  submit  to  the  inconven- 
ience, for  the  sake  of  the  greater  and 
paramount  welfare  of  the  same  public 
for  whose  use  the  public  markets  are 
authorized  by  law  to  be  built  and  main- 
tained. 

(It  may  be  noted  that  it  was  held  in 
Olid  den  ▼.  Cincinnati  (1894)  4  Ohio  S. 
&  C.  P.  Dec.  423,  that  an  abutting  owner 
has  no  cause  to  complain  of  the  tempo- 
rary interference  with  access,  caused  by 
building  a  street  railway  under  permis- 
sion from  the  city,  if  there  is  the  right 
to  construct  the  railway.) 

.1918E. 


I  —particular  statwtea, 

In  Shepherd  ▼.  Baltimore  6  O.  R.  Co. 
(1888)  130  U.  8.  426,  32  L.  ed.  970,  9 
Sup.  Ct.  Rep.  598,  it  was  held,  under  an 
Ohio  statute  making  a  railroad  company 
laying  its  tracks  upon  a  street  responsi- 
ble for  injuries  to  private  property,  that 
the  temporary  injury  sustained  on  ac- 
count of  obstructions  placed  in  the 
street,  during  the  building  of  the  rail- 
road, constituted  a  cause  of  action,  apart 
from  the  claim  under  the  statute,  for 
permanent  depreciation  of  the  property. 

Where  a  statute  provided  that  a  rail- 
road company  ''shall  pay  all  damages 
occasioned  by  laying  out,  making,  and 
maintaining  its  road,  or  by  taking  land 
or  materials  therefor,"  it  was  held  that 
it  must  pay  damages  for  depriving 
owners  abutting  upon  a  street  of  access 
to  their  property,  with  teams,  for  four 
months,  during  the  work  of  making  a 
necessary  change  of  grade,  due  to  the 
construction  of  the  railroad.  Putnam  v. 
Boston  &  P.  R.  Corp.  (1903)  182  Matt. 
351,  65  N.  E.  790. 

So,  in  a  similar  case,  it  was  held  that 
the  interference  with  the  use  of  the  peti- 
tioner's property  for  twelve  months,  so 
far  as  such  interference  diminished  the 
rentable  value,  or  its  value  for  the  uses 
to  which  it  was  adapted,  and,  so  far  as 
the  damage  was  special  and  peculiar, 
was  an  element  properly  to  be  consid- 
ered. Bailey  v.  Boston  &  P.  R.  Corp. 
(1903)  182  Maw.  537,  66  N.  £.  203. 

Under  a  statute  providing  that  if  any 
person  is  legally  damaged  in  his  prop- 
erty, by  the  construction,  maintenance, 
or  use  of  a  certain  trestle  in  a  street,  the 
damages  might  be  assessed  by  the  jury, 
the  fact  that  the  damage  is  not  perma- 
nent did  not  affect  an  abutting  owner's 
right  to  recover  compensation  for  that 
which  he  suffered.  Lentell  v.  Boston  & 
W.  Street  R.  Co.  (1909)  202  Mass.  115, 
88  N.  E.  765. 

Where  the  statute  provided  that  grade 
crossing  commissioners  should  hear 
proofs,  etc.,  and  report  the  evidence,  etc., 
"together  with  their  decisions  of  the 
amount  of  compensation  to  be  paid  to 
the  owners  and  parties  interested  in  the 
lands  sought  to  be  taken  for  such  lands, 
or,  if  the  lands  were  not  taken,  the 
amount  to  be  paid  for  injury  thereto  by 
carrying  out  the  proposed  plan,  and  shall 
designate  to  whom  such  compensation 
shall  be  paid,  and  in  what  sums,  accord- 
ing to  their  respective  interests, ' '  it  was 
held  that  it  was  the  intention  of  the 
legislature  to  authorize  the  owner  of 
land  or  person  interested  therein,  who 
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sustained  damages  by  the'  construction 
of  the  improvement  authorized  to  be 
*  made,  to  recover  the  same,  those  which 
resulted  in  doing  the  work,  as  well  as 
those  which  resulted  in  permanent  in- 
jury, on  account  of  the  completion  of  the 
improvement.  Be  Grade  Crossing  (1900) 
62  App.  Div.  27,  64  N.  Y.  Supp.  769, 
affirmed  in  (1900)  165  N.  Y.  605,  58  N.  E. 
1088;  Re  Grade  Crossing  (1897)  17  App. 
Div.  54,  44  N.  Y.  Supp.  844,  affirmed  in 
(1898)  154  N.  Y.  550,  49  N.  E.  127. 

On  the  other  hand,  while  it  is  not 
intended,  in  general,  to  include  English 
cases,  it  may  be  noted  that  in  Ricket  v. 
Metropolitan  R.  Co.  (1867)  L.  B.2H.L 
175,  36  L.  J.  Q.  B.  N,  S.  205,  16  L.  T. 
N.  S.  542,  15  Week.  Rep.  937,  1  Eng. 
Rul.  Cas.  573,  it  was  held  that  a  tempo- 
rary obstruction  of  the  highway  by  a 
railway  company's  works,  which  inciden- 
tally interrupted  resort  to  the  plaintiff's 
public  house,  would  not  have  been  the 
subject  of  an  action  at  common  law,  as 
an  individual  injury  distinguished  from 
that  of  the  rest  of  the  public,  and  that 
therefore  he  failed  to  bring  himself 
within  the  general  principle  upon  which 
he  claimed  the  compensation,  under  the 
applicable  statutes;  and  that  the  inter- 
ruption of  persons  who  would  have  re- 
sorted to  his  house,  but  for  the  obstruc- 
tion of  the  highway,  was  a  consequential 
injury,  too  remote  to  be  within  the  pro- 
visions of  a  statute,  requiring  companies 
to  make  full  satisfaction  to  all  persons 
interested,  for  damages  sustained  by 
reason  of  the  exercise  of  the  powers 
conferred. 

Miscellaneous. 

Where  canal  commissioners  were  au- 
thorised to  enter  upon  any  lands  con- 
tiguous to  the  canal,  or  the  works 
connected  therewith,  "and  to  dig  for, 
work,  get,  and  carry  away,  and  use  all 
such  stone,  gravel,  clay,  timber,  and 
other  materials  as  might  be  necessary  or 
proper,  in  their  opinion,  for  the  repara- 
tion of  the  canals,  or  the  works  connected 
therewith,  doing  as  little  damage  thereby 
as  the  nature  of  the  case  would  permit," 
it  was  held  that  there  was  no  need  that 
the  fee  in  land  used  only  for  a  tempo- 
rary purpose,  such  as  taking  rocks  there- 
from, should  be  vested  in  the  public;  if 
the  owner  was  paid  for  the  damage  oc- 
casioned by  the  temporary  use  of  his 
land,  it  was  all  that  he  could  justly 
require,  and  this  compensation  the  state 
was  bound  to  give  him.  If  the  act 
omitted  to  make  any  provision  for  dam- 
ages for  Buch  temporary  use,  it  did  not 
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prevent  the  right  of  the  commissioners 
to  enter  and  use  the  land,  nor  prevent 
the  just  claim  of  the  owner  upon  the 
commissioners,  or  the  legislature  for  his 
reasonable  compensation.  •  The  commis- 
sioners were  not  trespassers  when  the 
act  authorized  them  to  enter,  if  they 
entered  before  the  damages  were  paid 
for.  Jerome  v.  Ross  (1823)  7  Johns.  Ch. 
(N.  Y.)  316, 11  Am.  Dec.  484.  This  case 
was  followed  in  Wheelock  v.  Young 
(1830)  4  Wend.  (N.  Y.)  547. 

In  Lynch  v.  Stone  (1847)  4  Denio 
(N.  Y.)  356,  it  was  held  that,  under  the 
New  York  statute  as  to  canals,  the  com- 
missioners had  power  to  enter  upon  and 
use  streams,  etc.,  and  waters,  to  secure 
a  temporary  supply  of  water  to  the  canal, 
and  that  the  owner  might  obtain  his 
damages  in  the  mode  prescribed  by  law. 

In  Lauderbrun  v.  Duffy  (1845)  2  Pa- 
st. 398,  it  was  held  that  the  contractor 
of  a  railroad  was  authorized  to  put  up 
temporary  dwellings,  shops,  and  stables 
on  lands  adjoining  the  line  of  the  road, 
while  building  the  road,  under  its  char- 
ter, providing  that  the  company  should 
have  power,  by  its  engineers  ' '  and  work- 
men, to  enter  in  and  upon,  and  occupy 
all  land  on  which  the  railroad  or  its 
depots  may  be  located,  or  which  may  be 
necessary  for  the  erection  of  its  engine 
and  water  stations,  etc.,  or  any  other 
purpose  necessary  or  useful  in  the  con- 
struction and  repairs  of  said  road,"  and 
which  provides  for  compensation  by  the 
company  and  a  mode  of  assessment. 

On  the  other  hand,  in  Waterbury  v. 
Piatt  Bros.  (1903)  75  Conn.  387,  60 
L.R.A.  211,  96  Am.  St.  Rep.  229,  53  AtL 
958,  it  was  held  that  power  to  condemn 
property  injured  by  a  sewer  system,  for 
a  temporary  period  necessary  to  perfect 
some  other  method  of  disposing  of  the 
sewage,  was  not  conferred  by  general 
authority  to  construct  sewers  and  ac- 
quire by  eminent  domain  the  property 
necessary  for  that  purpose. 

A  railroad  may  not  appropriate  to  its 
use,  for  a  term  of  three  years,  certain 
land,  to  be  used  as  a  substitute  for  its 
main  track  while  the  same  is  in  the 
course  of  construction,  under  a  general 
statute  giving  power  ' '  to  enter  upon  any 
land,  for  the  purpose  of  examining:  and 
surveying  its  railroad  line,  and  may  ap- 
propriate so  much  thereof  as  may  be 
deemed  necessary  for  its  railroad,  in- 
cluding necessary  sidetracks,  depots  and 
workshops,  and  water  stations,  materials 
for  construction,  except  timber,  a  right 
of  way  over  adjacent  lands  sufficient  to 
enable  such  company  to  construct  and 
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repair  its  road,"  etc.  Currier  t.  Mari- 
etta &  C.  R.  Co.  (I860)  11  Ohio  St.  22a 

An  express  grant  of  power  to  condemn 
the  permanent  use  of  support  for  an 
underground  mining  railroad  does  not 
permit  the  railroad  company  to  condemn 
a  mere  temporary  privilege  of  support. 
Hibernia  Underground  R.  Co.  v.  DeCamp 
(1885)  47  N.  J.  K  518,  54  Am.  Rep.  797, 
4  Atl.  31& 

But,  in  Hepburn  v,  Jersey  City  (1901) 
67  N.  J.  L.  114,  50  Atl.  598,  affirmed  in 
(1902)  67  N.  J.  L.  686,  52  Atl.  1132, 
under  a  statute  permitting  a  city  to  ac- 
quire land,  water,  water  rights,  or  other 
property,  for  the  purpose  of  supplying 
such  city  with  water,  it  was  held  that  the 
city  was  entitled  to  condemn  the  tempo- 
rary use  of  land  during  the  progress  of 
the  work,  the  order  being  to  use  and 
occupy  until  a  certain  definite  date.  The 
court,  in  its  opinion,  said  of  the  fore- 
going Hibernia  Underground  R.  Co. 
Case:  "The  character  of  the  right  or 
interest  there  condemned  was  not  a  defi- 
nite one.  That  was  an  attempt  to  con* 
demn  a  sort  of  shifting  use — a  use,  the 
damages  resulting  from  which  were 
not  capable  of  definite  ascertainment. 
Neither  the  time  of  the  use,  the  charac- 
ter of  the  excavation  or  construction  to 
be  made,  nor  when  ehanges  might  ulti- 
mately be  required  by  the  company,  were 


certain  or  capable  of  such  ascertainment 
as  would  form  a  fair  basis  for  the 
calculation  of  damages  by  the  commis- 
sioners  ' ' 

In  Davis  v.  New  England  R.  Co.  (1908) 
199  Mass.  292,  20  L.R.A.(N.S.)  1061,  85 
N.  E.  475,  it  was  held  that  the  remedy 
of  one  over  whose  property  a  temporary 
structure  is  erected  for  the  running  of 
trains,  pending  an  elevation  of  railroad 
tracks,  is  an  action  for  trespass,  and  not 
under  the  statutes  allowing  compensa- 
tion for  property  taken  by  right  of 
eminent  domain. 

In  Pryor  v.  Murphy  (19Q6)  80  Ark, 
150,  96  S.  W.  445,  under  a  Constitution 
providing  that  "private  property  shall 
not  be  taken,  appropriated,  or  damaged 
for  public  use  without  just  compensation 
therefor,"  it  was  held  that  a  statute, 
providing  that  court  should  be  held  in  a 
public  hall  in  the  bank  building  in  a 
certain  town,  and  that  the  records  should 
be  kept  in  the  vault  of  said  bank  for 
the  next  five  years,  and  afterwards  that 
a  place  be  provided  by  the  citizens  of 
the  district,  free  and  without  cost  to  the 
county,  is  not  unconstitutional  as  not 
providing  for  compensation,  because  the 
owner  of  the  bank  building  might  refuse 
to  allow  the  court  to  use  the  hall  anc] 
vault,  for  it  does  not  authorize  the  use 
without  his  consent.  B.  B.  B. 


MASSACHUSETTS    SUPREME    JUDI- 
CIAL COURT. 

ROBERT  K.  GARDNER 
v. 

HENRY  M.  FARNUM. 


FRED  W.  GARDNER 

v. 

SAME 
(230  Mass.  193,  119  N.  E.  666.) 

Evidence  —  injury  by  chauffeur  —  lia- 
bility of  master. 

1.  That  the  chauffeur  whose  negligent 
driving  of  an  automobile  caused  an  accident 
was  in  the  general  employ  of  the  owner  of 
the  car  is  not  sufficient  to  show  that  at  the 


time  of  the  accident  he  was  acting  within 
the  scope  of  his  employment. 

For  other  oases,  see  Evidence,  XII,  f,  in  Dig* 
1-52  N.  B. 

Same  —  purchase  of  toy  —  effect. 

2.  That  a  chauffeur,  in  the  absence  of  his 
employer  and  his  family,  takes  the  tatter's 
automobile  for  a  trip  to  a  neighboring  town, 
where  he  purchases  a  toy,  and  that  the  em- 
ployer has  children  while  the  chauffeur  ha8 
none,  do  not  show  that  the  journey  was  on 
the  master's  business. 

For  other  cases,  see  Evidence,  XII.  f,  in  Dig. 
1-52  N.  B. 

Same  —  obtaining  liquor  for  self. 

3.  A  chauffeur  who,  in  his  master's  ab- 
sence, drives  the  latter's  car  to  a  near-by 
town  to  obtain  liquor  for  himself  cannot  be 


pfote.  —  As  to  making  prima  facie  case  of 
responsibility  for  negligence  of  driver  of 
automobile,  oy  proof  of  defendant's  owner- 
ship of  cdr  or  employment  of  driver,  see 
annotations  accompanying  White  Oak  Goal 
Co.  v.  Rivoux,  46  L.R.A.(N.S.)  1091,  and 
West  v.  Kern,  I*R.A.1918D,  924. 

The  liability  of  the,  owner  for  injuries  by 
an  automobile  while  being  used. by  a  servant 
for  bis  own  business  or  pleasure  is  discussed 
In'  the  annotation  following  Reilly  v.  Con- 


nable,  L.R.A.1916A,  957,  and  earlier  notes 
there  referred  to;  and  see  later  cases,  An- 
derson v.  Southern  Cotton  Oil  Co.  L.R.A. 
1917E,  715,  and  Healey  v.  Corkrill,  LJLA. 
1918D,  115. 

Other  phases  of  the  owner's  responsibility 
for  the  negligence  of  others  in  operating  an 
automobile  are  discussed  in  notes  cited  in 
the  L.R.A.  Indexes  under  the  title,  "Auto- 
mobiles." 
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found  merely  on  such  fact  to  have  been  en- 
gaged in  the  master's  business. 
For  other  cases,  see  Evidence,  XII,  f,  in  Dig, 

1-52  N.  8. 

(May  23,  1918.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Essex  County 
made  during  the  trial  of  actions  brought 
to  recover  damages  for  personal  injuries 
sustained  by  the  minor  plaintiff  in  an  au- 
tomobile accident,  and  to.  recover  for  ser- 
vices and  expenses  incurred  by  the  plain- 
tiff father,  which  resulted  in  verdicts  for 
plaintiffs.    Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Van  Courtlandt  Ijawrence  and 
Howard  R.  Hodsdon,  for  plaintiffs.    - 

Messrs.  Sawyer,  Hardy,  Stone,  &  Mor- 
rison, for  defendant. 

Crosby,  J.,  delivered  the  opinion  of  the 
court: 

These  are  two  actions  of  tort — one  to  re- 
cover for  personal  injuries  received  by  the 
minor  plaintiff,  the  other  to  recover  for 
services  and  expenses  incurred  by  the  adult 
plaintiff — arising  out  of  an  automobile  ac- 
cident. 

The  automobile  in  question  was  owned 
by  the  defendant  and  was  operated  by  one 
Anderson,  a  chauffeur  in  the  general  em- 
ploy of  the  defendant.  It  was  admitted 
that  the  minor  plaintiff  was  in  the  exer- 
cise of  due  care,  and  that  Anderson  was 
negligent;  the  only  question  before  us  is 
whether  there  was  any  evidence  to  show 
that  Anderson  was  acting  within  the  scope 
of  his  employment,  at  the  time  of  the  acci- 
dent. 

The  defendant,  a  summer  resident  of 
Magnolia  in  the  city  of  Gloucester,  had  left 
there  with  his  family  before  the  accident 
occurred.  At  the  trial  in  the  superior  court 
he  offered  no  evidence;  and  the  case  was 
submitted  to  the  jury  upon  the  testimony 
presented  by  the  plaintiffs,  at  the  close  of 
which  the  presiding  judge  refused  to  order 
verdicts    for   the    defendant. 

The  undisputed  evidence  showed  that  An- 
derson and  his  wife  lived  at  the  Mallard 
House  in  Magnolia,  after  his  employer's 
family  left  at  the  end  of  the  summer,  and 
that  the  automobile  was  taken  away  at  the 
end  of  each  season;  that  on  the  morning  of 
the  accident  Anderson  drove  the  car  to 
Gloucester  and  while  there  drank  liquor  at 
different  places;  that  he  then  "went  to  do 
an  errand"  and  returned  with  a  toy  sail- 
boat, which  he  put  in  the  back  of  the  ma- 
chine; that  he  was  under  the  influence  of 
Hquor,  ahd  while  returning  to  Magnolia 
the  accident  occurred;    that  later  on   the  I 


same  day  he  took  his  wife  and  some  other 
persons  to  Boston  in  the  automobile. 

It  appeared  that  the  defendant  had  two 
daughters, — eight  and  two  years  old  respec- 
tively,— that  Anderson  had  no  children; 
and  that  the  toy  boat  was  an  elaborate  and 
expensive  one.  The  plaintiff  contends  that 
the  evidence  was  sufficient  to  warrant  a 
finding  that  in  going  to  Gloucester  and 
purchasing  the  boat,  Anderson  was  engaged 
in  the  performance  of  an  errand  for  his  em- 
ployer; that  he  had  been  sent  there  to  pur- 
chase the  boat  for  the  defendant's  daugh- 
ters, and  he  was  returning  from  the  per 
formance  of  that  errand  when  the  accident 
occurred. 

The  fact  that  the  defendant  owned  the 
automobile  is  not  enough  to  show  that  An- 
derson was  acting  within  the  scope  of  his 
employment  at  the  time  of  the  accident. 
Hartnett  v.  Gryzmish,  218  Mass.  258,  262, 
105  N.  E.  988.  Nor  was  the  evidence  that 
the  defendant  owned  the  automobile  and 
that  the  chauffeur  was  in  his  general  em- 
ploy sufficient  to  show  that  he  (the  chauf- 
feur) was  engaged  in  his  master's  business. 
Ibid.;  Poirier  v.  Terceiro,  224  Mass.  43d, 
113  N.  E.  204. 

The  evidence  fails  to  disclose  that  the 
use  of  the  car  by  Anderson  was  an  inci- 
dent of  his  employment,  as  was  held  in 
Reynold  v.  Denholm,  213  Mass.  676,  100 
N.  E.  1006;  Campbell  v.  Arnold,  219  Mass. 
160,  106  N.  E.  599.  There  is  an  entire  ab- 
sence of  testimony  indicating  that  Ander- 
son purchased  the  toy  boat  for  any  child  of 
the  defendant,  or,  if  such  was  his  purpose, 
that  the  defendant  or  any  member  of  his 
family  directed  it  or  knew  that  such  pur- 
chase was  to  be  made;  nor  can  it  reason- 
ably be  inferred,  upon  any  view  of  the  evi- 
dence, that  he  was  engaged  at  the  time  of 
the  accident  on  any  business  or  errand  for 
bis  employer — to  decide  otherwise  would 
be  to  reach  a  conclusion  based  wholly  upon 
speculation  and  conjecture.  Perlstein  v. 
American  Exp.  Co.  177  Mass.  530,  52  L.R.A. 
959,  59  N.  E.  194;  McCarthy  v.  Timmins, 
178  Mass.  378,  86  Am.  St.  Rep.  490,  5* 
N.  E.  1038;  Trombley  v.  Stevens-Duryea 
Co.  206  Mass.  516,  92  N.  E.  764,  2  N.  C. 
C.  A.  896;  Hartnett  v.  Grysmish,  supra; 
Marsal  v.  Hickey,  225  Mass.  170,  114  N.  R 
301.  The  case  of  Hey  wood  v.  Ogasapisn, 
224  Mass.  203,  112  N.  E.  619,  and  others, 
cited  and  relied  on  by  the  plaintiff,  are 
plainly  distinguishable  from  the  case  at 
bar.  See  D'Addio  v.  Hinckley  Rendering 
Co.  213  Mass.  465,  100  N.  E.  647,  Ann.  Cat 
1914A,  907;  McKeever  v.  Ratcliffe,  218 
Mass.  17,  105  N.  E.  552;  Donahue  v. 
Vorenberg,  227  Mass.  1,  116  H.  E.  246. 

The  plaintiff  also  contends  that  the  jar/ 
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would  hay©  been  justified  in  finding  that 
at  the  time  of  the  accident  the  chauffeur 
was  on  his  way  to  Boston  to  ship  the  auto- 
mobile to  Chicago,  in  accordance  with  the 
defendant'*  instructions.  The  difficulty 
with  that  contention  is  that  there  is  no 
evidence  to  support  it;  besides,  in  going 
from  Magnolia  to  Gloucester,  Anderson 
traveled  in  the  opposite  direction  from  Bos- 
ton. If  he  went  to  Gloucester  to  obtain 
liquor  he  could  not  be  found  to  be  en- 
gaged in  his  master's  business.  McCarthy 
v.  Timmins,  178  MasB.  378,  86  Am.  St.  Rep. 
400,  59  N.  B.  1038, 


There  is  nothing  to  indicate  that  the 
failure  of  the  plaintiff  to  find  Anderson  or 
his  wife  on  the  first  day  of  the  trial  that 
they  might  be  subpoenaed  as  witnesses,  was 
due  to  any  act  on  the  part  of  the  defend- 
ant. 

As  verdicts  for  the  plaintiffs  were  not 
warranted,  in  view  of  the  evidence  most 
favorable  to  them,  it  follows  that  the  de- 
fendant's requests  to  direct  verdicts  in  his 
favor  should  have  been  given. 

Exceptions  sustained. 


UNITED     STATES     CIRCUIT    COURT 
OP  APPEAXS,  FIFTH  CIRCUIT. 

UNITED  STATES  OF  AMERICA,  Plff.  in 

Err., 
v. 

GEORGE  M.  KENNEDY. 

(124  C.  C.  A.  181,  206  Fed.  47.) 

Public  land  — lessee  of  bolder  of  final 
certificate  —  nonissuance  of  patent  — 
liability  for  conversion. 

A  bona  fide  lessee  of  one  holding  a  final 
certificate  issued  upon  a  homestead  entry  on 
public  land  is,  before  issuance  of  the  patent, 
charged  with  notice  that  the  certificate  may 
be  canceled  by  the  government,  and  there- 
fore is  liable  for  conversion  for  taking 
turpentine  from  the  property  in  case  the 
certificate  is  canceled  and  issuance  of  a 
patent  refused. 
For  other  cases,  see  Public  Lands,  L  6,  in 

Dig.  l-£2  N.  S. 

(June  2,  1913.) 

ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  Mississippi  (Niles,  District  Judge) 
to  review  a  judgment  in  defendant's  favor 
in  an  action  brought  to  recover  damages 
for  conversion  of  certain  turpentine.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Pardee  and  Shelby,  Circuit 
Judges,  and  Grubb,  District  Judge. 

Messrs.  William  H.  Armbrecht  and 
R.  C.  Iiee,  for  the  United  States. 

Messrs.  J.  I.  Ford  and  W.  A.  White, 
for  defendant  in  error: 

The  final  receipt  is  an  absolute  defense. 

United  States  v.  Ball,  31  Fed.  667,  140 
U.  8.  701,  35  L.,ed.  602,  11  Sup.  Ct.  Rep. 

Note.  —  As  to  rights  and  liabilities  of  one 
claiming  under  final  certificate  in  event  of 
its  cancelation,  see  annotation  following 
this  case,  post,  1002,  and  references  therein 
to  annotations  on  related  questions. 
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1029;  United  States  ▼.  Freyberg,  32  Fed. 
195;  United  States  v.  Detroit  Timber  6 
Land  Co.  200  U.  S.  335,  336,  50  L.  ed.  505, 
26  Sup.  Ct.  Rep.  282. 

While  the  homestead  entry  is  in  process 
of  being  perfected,  and  before  it  is  proved 
up  and  final  receipt  issued,  the  entry  man 
may  cut  timber  bona  fide  for  the  purpose 
of  clearing  his  land  and  putting  it  in 
cultivation. 

Stone  v.  United  States,  167  U.  S.  178, 
42  L.  ed.  127,  17  Sup.  Ct.  Rep.  778;  Con- 
way v.  United  States,  37  C.  C.  A.  200,  95 
Fed.  615. 

There  may  be  a  purchaser  in  good  faith 
and  protection  as  such  before  patent  issues. 

United  States  v.  Detroit  Timber  &  Lum- 
ber Co.  200  U.  S.  331,  332,  50  L.  ed.  503, 
26  Sup.  Ct.  Rep.  282;  United  States  v. 
Clark,  200  U.  S.  607,  608,  50- L.  ed.  616,  26 
Sup.  Ct.  Rep.  340. 

For  the  purposes  of  the  defense  set  up 
in  this  case,  the  final  receipt  is  the  equiv- 
alent of  a  patent. 

United  States  v.  Detroit  Timber  &  Lum- 
ber Co.  200  U.  S.  335,  336,  50  L.  ed.  505, 
26  Sup.  Ct.  Rep.  282;  Teller  v.  United 
States,  54  C.  C.  A.  349,  117  Fed.  581; 
Barney  v.  Dolph,  97  U.  S.  652,  24  L.  ed. 
1063;  Cornelius  v.  Kessel,  128  U.  S.  456, 
32  L.  ed.  482,  9  Sup.  Ct.  Rep.  122. 

After  a  homestead  entry  is  proved  up, 
the  property  is  subject  to  state  taxation. 

Carroll  v.  Safford,  3  How.  441,  461,  11 
L.  ed.  671,  681;  Witherspoon  v.  Duncan,  4 
Wall.  210,  18  L.  ed.  339. 

Mr.  Richard  William  Stouts,  also  for 
defendant  in  error. 

Shelby,  Circuit  Judge,  delivered  the  opin* 
ion  of  the  court: 

This  is  an  action  brought  by  the  plaintiff 
in  error  against  the  defendant  in  error  for 
conversion.  In  some  of  the  counts  the 
property  alleged  to  be  converted  is  de- 
scribed as  crude  turpentine,  and  in  others 
as  spirits  of  turpentine.    In  each  count  the 
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tiling  converted  is  alleged  to  have  been  ob- 
tained from  pine  trees  on  larid  belonging 
to  the  government.  The  action  ia  based, 
therefore,  on  an. alleged  trespass  and  injury 
^o  property  of  the  plaintiff. 

The  defendant  filed  the  following  plea: 
"And  for  a  further  and  special  plea  in  this 
behalf  to  the  several  counts  set  forth  in 
thi*  declaration,  and  numbered  from  1  to 
12,  inclusive,  the  said  defendant  says  that, 
prior  to  the  happening  of  the  matters  and 
things  therein  complained  of,  said  land  de- 
scribed in  the  first  count  of  said  amended 
declaration  (being  the  same  land  whereon 
it  is  complained  by  the  plaintiff  that  the 
trees  grew  from  which  said  turpentine  and 
rosin  described  in  all  of  said  counts  was 
taken)  was  the  homestead  of  one  Annie 
May  Hart  field,  and  the  plaintiff,  the  United 
States,  through  its  Land  Department,  did 
issue  to  said  Annie  May  Hartfield  on  Octo- 
ber 30,  1902,  a  receiver's  final  receipt,  show- 
ing that  said  Annie  May  Hartfield  had 
complied  with  the  United  States  homestead 
laws  and  was  entitled  to  a  patent  for  said 
land,  and  which,  under  the  laws  and  prac- 
tice of  the  United  States  Land  Depart- 
ment, could  at  any  time  thereafter  be  ex- 
changed for  a  patent,  and  that  while  said 
final  receipt  was  outstanding,  and  upon 
faith  thereof,  this  defendant  acquired  from 
said  Annie  May  Hartfield,  or  her  grantees, 
a  right  to  operate  upon  said  timber  and 
trees  growing  upon  said  land  for  turpen- 
tine purposes,  and  that  the  said  turpentine 
and  rosin  so  taken  by  this  defendant  from 
said  land  described  in  said  amended  declara- 
tion, for  the  alleged  conversion  of  which 
this  suit  is  brought,  was  taken  by  this  de- 
fendant, under  the  authority  of  said  lease 
and  final  certificate,  before  this  defendant 
had  any  knowledge  or  notice  that  said  cer- 
tificate had  been  canceled,  and  in  fact  be- 
fore said  certificate  was  canceled,  all  of 
which  the  defendant  is  ready  to  verify." 

The  plaintiff  demurred  to  the  plea,  alleg- 
ing several  grounds,  three  of  which  are  as 
follows : 

(a)  "Because  the  plea  does  not  allege 
that  the  turpentine  and  Tosin  alleged  to 
have  been  taken  by  Kennedy  was  taken  be- 
fore the  final  certificate  was  canceled,  but 
only  alleges  that  it  was  taken  by  Kennedy 
prior  to  the  time  when  Kennedy  had  knowl- 
edge or  notice  that  the  final  certificate  had 
been  canceled." 

(b)  "Because  the  fact,  if  it  be  a  fact, 
that  Kennedy  had  no  notice  or  knowledge 
of  the  cancelation  of  the  final  certificate 
before  the  conversion  of  the  turpentine  and 
rosin  for  which  this  suit  was  brought  is 
no  bar  to  the  plaintiff's  right  to  recover." 

(c)  "Because' it  appears  from  the  said 
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plea  that-  the* filial  certificate1  w*s,  prior  to 
the  institution  of  this  suit,  cameled,  and 
the  foot,  if  it  be  a  fact,  that  the  turpentine 
and  rosin*  for  the  alleged  conversion  of 
which  this  suit  was  brought  was  taken  by 
the  said  Kennedy  under  the  authority  of 
the  alleged  lease  and  the  said  final  certifi- 
cate before  the  same  was  canceled,  and 
while  the  said  final  certificate  was  out- 
standing, constitutes  no  bar  to  the  plain- 
tiff's right  to  recover,  because  by  the  can- 
celation of  this  final  eertifteate  any  right 
or  authority  which  the  said  Anna  May 
Hartfield  may  have  had,  by  reason  of  the 
existence  of  the  said  final  certificate,  was, 
by  the  cancelation  ,of  the  same,  canceled, 
annulled,  and  abrogated,  an£  that  such  can- 
celation related  baqk  to  the  date  .of  the  or- 
iginal entry,  and  annulled  and  deetroyed 
and  abrogated  any  right,  if  any,  which  the 
said  Anna  May  Hartfield  may  have  had 
from  the  date  of  the  original  homestead 
application." 

The  court  overruled  the  demurrer.  The 
plaintiff  -declined  to  plead  further.  Final 
judgment  was  entered  against  the  plaintiff. 
The  plaintiff  assigns  that  the  district  court 
erred  in  overruling  the  demurrer  to  the 
plea. 

The  question  to  be  decided  is  whether  or 
not  the  plea  states  a  legal  defense  to  the 
action.     The  plea  does  not  deny  the  con- 
version  of  the  turpentine.     It  sets  up  a 
right  and  title  to  it,  and  states  the  facts 
on  which  the  right  is  based.    In  brief,  it  is 
that  the  turpentine  was  taken  from  trees 
pn  the,  homestead  of  Anna  May  Hartfield, 
and  that  the  plaintiff,  by  its  Land  Depart- 
ment,  on  October  30,   1902,  had  issued  te 
her  a  final  certificate,  and  that,  after  the 
final  certificate  was  issued,  and  while  it  was 
outstanding,  the  defendant  obtained  a  tur- 
pentine lease,  which  authorized  him  to  go 
on  the  lands  and  box  the  trees  thereon  and 
take    the    turpentine,    and   that   this  was 
done  before  the  defendant  had  notice  "that 
said   final   certificate   had   been   canceled." 
The  defendant's  right,  asserted  by  the  plea, 
is  a  purchase  from  a  homesteader  holding 
a  final  certificate,  which  certificate  the  plea 
shows  has  been  canceled.     The  plea  show- 
ing the  cancelation  of  th*  final  certificate 
shows  that  the  plaintiff  has  not  only  tbe 
legal  title  to  the  land  from  whkh  the  tur- 
pentine was  taken,  but  that  the  outstand- 
ing equity  created  by  the  final  eertificate 
no  longer  exists.     The  plea  Is  intended  to 
set'  up  in  ah  action  at  ■  law  the  defense  of 
innocent   or   bona   fide   purchaser  without 
notice. 

The  main  question  raised  by  the  record 
is  whether  or  not  the  purchaser  of  turpen- 
tine  rights  from  an  entryman  holding  • 
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final  certificate,  who  enters  on  the  home- 
stead and  boxes  the  pine  trees  and  takes 
from  them  the  turpentine,  can  defend,  when 
sned  by  the  government  for  conversion,  on 
the  ground  that  he  is  an  innocent  pur- 
chaser without  notice;  the  final  certificate, 
without  the  knowledge  of  the  purchaser, 
having  been  canceled.  The  decision  of  the 
question  requires  the  consideration  of  the 
nature  and  effect  of  the  final  certificate, 
and  the  effect  of  the  cancelation  by  the 
Land  Department  of  the  certificate. 

The  final  certificate  vests  the  entryman 
with  an  equitable  title  to  the  land,  and 
shows,  prima  facie,  that  he  is  entitled  to  a 


case  that  the  second  headnote  in  Haw  ley  v< 
Diller,  supra,  goes  further  than,  and  does 
not  conform  to,  the  opinion  of  the  court* 
which  it  is  intended  to  condense -for  the 
convenience  of  the  profession.  In  general 
terms,  that  headnote  states  that  a  pur- 
chaser from  an  entryman  "cannot  be  re- 
garded as  a  bona  fide  purchaser  .  .  • 
unless  he  become  snch  after  the  govern- 
ment, by  issuing  a  patent,  has  parted  with 
the  legal  title."  This  headnote,  to  conform 
to  the  opinion,  should  have  been  confined 
to  eases  in  whieh  the  equitable  title  of  the 
entryman  was  subsequently  canceled  by  the 
Land  Department.    If  an  entryman  holding 


patent   conveying   to   him   the   legal   title,    a  final   certificate  transfer  the  same,   his 
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The  legal  title  remains  in  the  government 
till  the  issuance  of  the  patent.  Although 
the  holder  of  the  final  certificate  has  the 
equitable  title,  it  is  subject  to  the  jurisdic- 
tion and  control  of  the  Land  Department 
of  the  government,  and,  for  proper  cause, 
it  may  cancel  the  certificate.  Up  to  the 
time  the  patent  is  issued,  the  proceedings 
in  the  Land  Office,  like  interlocutory  judg- 
ments of  courts,  may,  for  cause,  be  vacated 
and  annulled.  After  the  patent  is  issued 
and  delivered,  resort  must  be  had  to  the 
courts  by  the  government  or  by  an  adverse 
claimant  who  would  annul  the  patent. 

The  plea  shews  the,  purchase  i*om  the 
holder  of  the  final  certificate,  but  it  also 
shows  that  the  certificate  and  entry  have 
been  canceled.    The  legal  title  to  the  land 
had  never  been  devested  out  of  the  govern- 
ment.    The  cancelation  of  the  final  certifi- 
cate    destroyed    the     outstanding    eeuity. 
Whoever  buys  from  the  entryman,  holding 
no  patent,  but  only  a  final  certificate,  buys 
charged   with  knowledge   of  the   law   that 
the  government  has  authority,  for  proper 
cause,  to  cancel  the  final  certificate.     The 
entryman  can  convey  no  greater  right  than 
he   has.     It  eannot  be  that,  although  the 
government  retained  the  right,  for  cause, 
to  cancel  the  certificate  as  against  the  en- 
tryman, this  power  and  right  could  be  de- 
feated by  a  mere  transfer  of  his  claim  by 
the  entryman  to  a  third  party.     The  cer- 
tificate having  been  canceled,  the  equitable 
title  of  the  entryman  or  his  transferee  no 
longer   exists.     A  transferee  of  an  entry- 
man,  who  purchases  before  the  issuance  of 
the    patent,   the   entry   being   subsequently 
canceled,  does  not  occupy   the  position   of 
a  bona  fide  purchaser.    It  is  so  decided  in 
ITawley  v.  Diller,  178  U.  S.  476,  the  reasons 
being  stated  and  many  authorities  cited  on 
pages  484  to  488,  inclusive,  44  L.  ed.  1157, 
1160,   1161,  20  Sup.  Ct.  Rep.  986.     We  find 
no  decision  of  the  Supreme  Court  in  eon* 
ilict  with  this.  view. 
It  is  true  that  it  has  been  held  in  a  later 
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transferee   may   become    a   bona   fide   pur- 
chaser, if  such  certificate  be  not  canceled 
by  the  Land  Department,  but  a  patent  be 
issued  thereon.     United  States  v.  Detroit 
Timber  &  Lumber  Co.  200  U.  S.  321,  337, 
50  L.  ed.  499,  605,  26  Sup.  Ct.  Rep.  282. 
When  it  is  considered  that  in  Hawley  v. 
Diller,  supra,  the  court  was  dealing  with  a 
case  where  the   entry  had   been    canceled, 
and  in  United  States  v.  Detroit  Timber  A 
Lumber   Co.   supra,   it  was   considering   a 
case  in  which  no  cancelation  occurred,  but 
in  which  the  patents  were  issued,  there  is 
no  conflict  in  the  two  opinions.    The  latter 
case  criticizes  the  work  of  the  reporter  in 
the  first   case   in   not  limiting  the   second 
headnote  to  cases  in  which  the  entry  had 
been  canceled;  but  it  does  not,  as  we  un- 
derstand it,  overrule  or  limit  what  was  de- 
cided by  the  court  in  the  first  case. 

It  is  a  general  doctrine  of  equity  that 
one  who  purchases  from  a  veridor  who  has 
only  an  equitable  title,  and  who  is  charge* 
able  with  notice  that  another  holds  the 
legal  title,  takes  only  such  rights  as  his 
vendor  had,  and  cannot  defend  against  the 
holder  of  the  legal  title  as  a  bona  fide 
purchaser.  It  is  not  in  conflict  with,  but 
confirmatory  of,  this  rule  to  hold,  as  was 
held  in  the  Detroit  Timber  &  Lumber  Co. 
Case,  supra,  and  in  United  States  v.  Clark, 
200  U.  S.  601,  607,  50  L.  ed.  613,  616,  26 
Sup.  Ct.  Rep.  340,  that  one  who  purchases 
from  an  entryman  holding  a  certificate  that 
carries  only  an  equitable  title,  but  who, 
subsequent  to  such  purchase,  obtains  a 
patent  conveying  the  legal  title,  may  defend 
as  a  bona  fide  purchaser,  because,  by  the 
doctrine  of  relation,  the  title  is  treated  as 
taking  effect  at  the  date  of  the  entry. 

If  the  final  certificate  had  not  been  can- 
celed, and  the  patent  had  been  issued  to  the 
entryman  or  his  transferee,  in  the  instant 
case,  then  a  different  rule  would  prevail, 
and  a  sale  of  the  land,  or  an  interest  in 
the  timber  on  it,  although  made  before  the 
issuance  of  the  patent,  would  be  effective, 
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because  the  patent  operates  to  transfer  the 
title,  not  only  from  its  date,  but  from  the 
inception  of  the  equitable  right  upon  which 
it  is  based.  A  purchaser,  therefore,  from 
one  holding  a  final  certificate  which  is 
never  canceled,  but  on  which  ultimately  a 
patent  is  duly  issued,  may  defend  a  suit  to 
cancel  the  patent,  on  the  ground  that  he 
is  a  bona  fide  purchaser.  United  States  v. 
Detroit  Timber  &  Lumber  Co.  supra. 

We  are  of  the  opinion  that  the  case  at 
bar  is  controlled  by  Hawley  v.  Diller,  supra. 

The  Land  Department,  as  a  special  tri- 
bunal, has  confided  to  it  the  administra- 
tion and  execution  of  the  laws  for  the  dis- 
position of  the  public  lands.  It  has  the 
the  power  to  review  its  prior  rulings,  and 
to  cancel  existing  entries  and  all  proceed- 
ings prior  to  the  issuance  of  the  patent. 
This  power  is  not  arbitrary  nor  unlimited, 
and  can  be  exercised  only  after  notice  to 
parties  in  interest,  who  must  have  oppor- 
tunity to  defend;  but,  when  exercised,  as 
shown  by  the  plea  in  this  case,  alleging  the 
cancelation  of  the  final  certificate,  its  ac- 
tion, being  brought  to  the  notice  of  the 
court  collaterally,  and  not  by  direct  attack, 
must  be  deemed  valid.     If,  after  the  can- 


celation of  the  final  certificate  to  Hartfield, 
the  government  had  issued  a  patent  to  an- 
other, such  patentee  could  have  maintained 
an  action  against  anyone  who  cut  and  took 
timber  from  the  land,  or  who  took  gum 
from  the  trees  on  it,  pending  such  patentee's 
application  for  a  patent,  although  the  tres- 
passer acted  by  authority  of  one  who  held 
the  final  certificate  which  was  subsequently 
canceled.  Peyton  v.  Desmond,  63  C.  C.  A. 
051,  129  Fed.  1,  and  cases  there  cited.  If 
the  government,  by  its  patent,  after  the 
cancelation  of  the  final  certificate,  can  con- 
fer such  right  of  action  on  another,  it  fol- 
lows that  it  can  itself  maintain  such  action 
in  cases  where,  after  cancelation  of  the 
final  certificate,  it  grants  no  patent,  but  re- 
tains the  title. 

There  are  other  defects  in  the  plea,  mak- 
ing it  amenable  to  the  demurrers;  but  it 
is  not  necessary  to  consider  them. 

The  circumstances  under  which  the  pur- 
chase was  made  may  affect  the  question  of 
the  measure  of  damages,  but  that  matter  is 
not  now  before  the  court. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  sustain  the 
demurrer  to  the  plea. 
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For  the  right  of  an  entryman  to  de- 
vise his  claim  or  interest  in  public  land, 
see  Hays  v.  Wyatt,  34  L.R.A.(N.S.)  397, 
and  the  note  thereto. 

And  for  the  liability  of  a  claim  or 
interest  in  public  land  for  debts  con- 
tracted before  issuance  of  a  patent,  see 
Sprinkle  v.  West,  34  L.R.A.(N.S.)  405, 
and  note. 

For  the  validity  of  a  mortgage  upon 
public  lands,  executed  by  a  claimant 
under  the  Homestead  Act,  prior  to  pat- 
ent or  final  proof,  see  Stark  v.  Morgan, 
6  L.R.A.(N.S.)  934,  and  Martyn  v.  Olson, 
L.R.A.1915B,  681,  and  the  notes  thereto. 

As  to  the  right  of  one  who  buys  or 
makes  lawful  entry  on  public  land  to 
crops  and  improvements  placed  thereon 
by  another,  see  Reservation  State  Bank 
v.  Hoist,  70  L.R.A.  799,  and  the  note 
thereto. 

The  entry  of  public  land  and  the  final 
certificate  given  thereon  do  not  transfer 
the  title  from  the  United  States  to  the 
entryman,  but  simply  furnish  prima 
facie  evidence  of  an  equitable  claim  upon 
the  government  for  a  patent;  and  the 
use  of  the  certificate  for  that  purpose  is 
subject  to  be  destroyed  by  the  cancela- 
tion thereof  under  direction  of  the  De- 
partment;   and    all   who   deal    in    such 
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certificates  or  found  any  right  upon  them 
must  be  held  to  do  so  with  full  knowl- 
edge of  the  character  of  such  papers. 
Guaranty  Sav.  Bank  v.  Bladow  (1900) 
176  TJ.  S.  448,  44  L.  ed.  540,  20  Sup.  Ct. 
Rep.  425. 

So,  one  who  takes  a  conveyance  or 
mortgage  of  land  from  the  holder  of  a 
final  certificate  takes  subject  to  a  re- 
examination, and  to  the  right  of  the 
Land  Department  to  cancel  the  entry  for 
sufficient  reason.  United  States  ex  rel. 
McManus  v.  Fisher  (1912)  39  App.  D.  0. 
176;  Root  v.  Shields  (1868)  Woolw.  340, 
Fed.  Cas.  No.  12,038;  Puget  Mill  Co.  v. 
Brown  (1893)  7  C.  C.  A.  643,  15  U.  S. 
App.  274,  59  Fed.  36;  Taylor  v.  Weston 
(1888)  77  Oal.  534,  20  Pac.  62;  Swigart 
v.  Walker  (1892)  49  Kan.  100,  30  Pac 
62;  Fernald  v.  Winch  (1892)  50  Kan. 
79,  31  Pac.  665;  Freese  v.  Rusk  (1894) 
54  Kan.  274,  38  Pac.  255;  Randall  t. 
Edert  (1862)  7  Minn.  450,  Gil.  359; 
Pfund  v.  Valley  Loan  &  T.  Co.  (1897) 
52  Neb.  473,  72  N.  W.  480 ;  Caldwell  v. 
Bush  (1896)  6  Wyo.  342,  45  Pae.  488, 
rehearing  in  (1896)  6  Wvo.  365,  46  Pac. 
1092. 

While  a  vested  interest  in  land  is 
acquired  by  a  final  receipt,  yet  the  re- 
ceipt is  only  evidentiary  of  an  equitable 
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title,  and  not  of  the  ultimate  legal  title, 
which  is  evidenced  by  the  patent ;  and 
as  to  such  equitable  title,  the  innocent 
or  bona  fide  purchaser  principle  or  doe- 
trine  does  not  apply.  So,  one  who  pur- 
chases from  a  holder  of  a  final  receipt 
which  is  afterwards  canceled  for  fraud 
is  not  entitled  to  have  a  subsequent 
patentee  declared  the  holder  of  the  legal 
title  in  trust  for  him.  McGoldrick  Lum- 
ber Co.  v.  Kinsolving  (1915)  137  C.  C.  A. 
377,  221  Fed.  819. 

The  cancelation  of  a  final  certificate, 
although  conclusive  as  to  the  entryman 
upon  all  questions  of  fact,  if  made  after 
notice  to  him,  would  not  be  conclusive 
upon  the  mortgagee,  if  made  without 
notice  to  such  mortgagee,  and  without 
opportunity  on  his  part  to  be  heard,  and 
would  not  prevent  him  from  instituting 
proceedings  in  the  Land  Department, 
and  therein  showing  the  validity  of  the 
entry,  but  such  proof  would  have  to  be 
made  by  evidence  other  than  the  certifi- 
cate which  had  been  canceled :  and  where 
a  bona  fide  mortgagee  of  the  original 
entryman  did  not  take  this  course,  but 
relied  on  the  absolute  nullity  of  the  can- 
celation, and  proceeded  to  foreclose  the 
mortgage  as  if  the  certificate  still  sub- 
sisted and  was  evidence  of  the  validity 
of  the  entry,  he  was  without  right  to 
use  the  entry  as  prima  faeie 'evidence  of 
his  mortgagor's  claim,  although  he  had 
no  notice  of  the  cancelation  proceedings. 
Guaranty  Sav.  Bank  v.  Bladow  (1900) 
176  U.  S.  448,  44  L.  ed.  640,  20  Sup.  Ct 
Rep.  425. 

One  who  purchases  from  an  entryman 
holding  a  final  certificate  before  the  issue 
of  a  patent,  is  not  such  a  bona  fide  pur- 
chase as  is  protected  against  the  cancela- 
tion for  fraud  of  the  entryman  of  an 
entry  made  under  the  Timber  and  Stone 
Act,  under  a  statute  providing  for  for- 
feiture by  an  entryman  of  the  money  he 
shall  have  paid  for  the  land  and  all 
right  and  title  to  same  for  swearing 
falsely  in  making  the  affidavit  required 
by  statute,  and  providing  further,  "and 
any  grant  or  conveyance  which  he  may 
have  made,  except  in  the  hands  of  bona 
fide  purchasers,  shall  be  null  and  void," 
although  the  purchase  was  made  in  good 
faith,  for  the  reason  that,  until  the  issue 
of  the  patent,  the  legal  title  remains  in 
the  United  States,  and  had  the  entry 
been  valid,  the  entryman  would  have 
taken  only  an  equity,  and  likewise  his 
grantees  take  only  an  equity,  and  not  a 
legal  title.  In  order  to  establish  himself 
in  the  character  of  a  bona  fide  purchaser 
so  as  to  be  entitled  to  the  protection  of 
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chancery,  a  party  must  show  that  in  his 
purchase  and  by  the  conveyance  to  him, 
he  acquired  the  legal  title;  as,  having 
but  an  equity,  it  is  overreached  by  the 
better  equity  of  the  United  States. 
Hawley  v.  Diller  (1900)  178  U.  S.  476, 
44  L.  ed.  1157,  20  Sup.  Ct.  Rep.  986, 
affirming  (1897)  26  C.  C.  A.  514,  48  U.  S, 
App.  462,  81  Fed.  65lv 

So,  one  who  takes  a  mortgage  upon 
land  from  the  holder  of  a  final  certificate 
does  so  with  knowledge  of  the  fact  that 
the  holder's  title  or  right  is  subject  to 
the  further  action  of  the  Land  Depart- 
ment, and  is  not  to  be  regarded  as  a  bona 
fide  purchaser  upon  subsequent  cancela- 
tion of  the  certificate  for  fraud  of  the 
pre-emptor,  although  such  mortgagee 
was  not  made  a  party  to  the  proceedings 
to  contest  the  entry,  and  had  no  knowl- 
edge of  failure  on  the  part  of  the  pre^ 
emptor  to  comply  with  the  law  under 
which  the  entry  was  made;  and  a  title 
acquired  by  foreclosure  of  such  mort- 
gage will  not  prevail  against  a  patent 
acquired  under  the  Homestead  Law  by 
virtue  of  an  entry  made  subsequent  to 
the  cancelation  of  the  mortgagor's  cer- 
tificate. American  Mortg.  Co.  v.  Hopper 
(1893)  56  Fed.  67,  affirmed  in  (1894)  12 
C.  C.  A.  293,  29  U.  S.  App.  25,  64  Fed. 
553;  California  Redwood  Co.  v.  Little 
(1897)  79  Fed.  854. 

Under  such  circumstances  the  conclu- 
sions of  the  Land  Department  upon  the 
invalidity  of  the  mortgagor's  entry,  hay- 
ing been  arrived  at  apparently  within 
the  scope  of  its  authority,  are  prima 
facie  correct,  and  it  devolves  upon  those 
claiming  under  the  mortgage  to  affirma- 
tively show  that  their  mortgagor's  entry 
was  valid  as  against  the  United  States. 
Ibid. 

In  Peyton  v.  Desmond  (1904)  63 
C.  C.  A.  651,  129  Fed.  1,  an  action  by 
one  who  had  secured  a  patent  to  public 
lands  for  the  value  of  timber  cut  from 
such  lands  by  defendant,  who  claimed 
the  timber  by  virtue  of  a  sale  from  one 
who  held  a  final  certificate  for  the  land, 
which  was  subsequently  canceled,  the 
court  sustained  a  recovery  by  plaintiff, 
and  said  that  the  entry  by  the  one  whose 
certificate  was  canceled,  from  whom  de- 
fendant claimed,  and  his  conveyance  to 
defendant,  had  no  bearing  upon  the  ac- 
tion except  as  they  indicated  whether 
defendant  appropriated  the  timber  under 
such  an  honest  belief  in  a  legal  right  to 
do  so  as  would  affect  or  limit  the  dam- 
ages which  otherwise  would  be  recover- 
able from  him. 

Where  the  holder  of  a  final  certificate 
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sells  the  timber  on  the  land,  the  pux- 
ehaser  is  charged  with  notice  that  the 
certificate  is  liable  to  be  canceled,  and 
upon  cancelation  of  the  certificate  the 
buyer  has  no  claim  on  the  timber, 
because  he  has  no  better  title  than  his 
vendor;  nor  has  he  any  claim  on  the 
government  or  its  subsequent  patentee, 
his  only  remedy  "being  in  an  action 
against  his  vendor.  Moses  v.  Long-Bell 
Lumber  Co.  (1913)  124  C.  C.  A.  185,  206 
Fed.  51.  See  also  United  States  v. 
Kennedy,  ante  999. 

In  Gray  v.  Stockton  (1863)  8  Minn. 
529,  Gil,  472,  an  action  for  breach  of 
covenant  in  a  warranty  deed,  it  was  held 
that  one  who  purchased  land  from  the 
holder  of  a  certificate,  and  subsequently 
conveyed  it  to  another  by  warranty 
deed,  was  liable  upon  the  warranty  upon 
the  certificate  being  canceled  by  the 
Land  Department. 

The  fact  that  a  contest  for  the  can- 


celation of  a  final  certificate  is  pending 
in  the  land  department  will  not  prevent 
a  mortgagee  of  the  certificate  holder 
from  foreclosing  his  mortgage,  as  what- 
ever interest  the  holder  of  the  certificate 
has  is  subject  to  the  mortgage*  Fariss  v. 
Deeming  Invest.  Co.  (1897)  5  Okla,  496, 
49  Pac  926. 

In  Lewis  v.  Shaw  (1895)  70  Fed.  289, 
the  court  apparently  takes  the  view  that 
one  who  purchases  land  for  a  valuable 
consideration,  and  without  notice  of  any 
defects  in  his  vendor's  claim,  from  one 
holding  a  final  -certificate  for  the  land, 
holds  the  position  of  a  bona  fide  holder 
as  against  on$  who  subsequently  receives 
a  patent  from  the  government  after  a 
cancelation  of  the  first  entryman's  cer- 
tificate for  fraud;  but,  as  a  matter  of 
fact,  the  court  found  that  fraud  had  not 
been  established  in  the  proceedings  for 
cancelation,  so  that  a  forfeiture  was  not 
justified.  E,  L.  S. 
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ATTILIO  DE  CICCO,  Reapt., 
v. 

JOSEPH  SCHWEIZER,  Impleaded,  etc., 

Appt. 

(221  N.  Y.  431,  117  N*.  E.  807.) 

Contract  —  to  pay  annuity  to  bride. 

Fulfilment  of  a  marriage  contract  is  a 
sufficient  consideration  for  an  agreement  by 
the  bride's  father  with  the  intended  groom 
to  pay  an  annuity  to  the  bride. 
For  other  cases,  see  Contracts,  I.  e,  2,  in 

Dig.  1-52  N.  8. 

{November  13,  1917.) 

APPEAL  by  defendant  Joseph  Schweizer 
from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court,  First  Depart- 
ment, modifying  and  affirming  a  judgment 
of  a. trial  term,  part  II,  for  New  York 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  a  yearly  instalment  al- 
leged to  be  due  under  the  terms  of  an  an- 
tenuptial agreement.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Willard  Bartlett  and  Frank  G. 
Wild,  with  Mr.  Elbridge  Gw  Duvall,  for 
appellant: 

There  is  no  presumption  of  a  considera- 
tion  for   the   contract    sued    upon,   arising 

from  the  character  of  the  instrument. 

■     ip    ■..■■■■      ■.     ... 

Note.  —  For  performance  of  existing  obli- 
gation as  consideration  for  new  promise  by 
a  stranger  to  the  contract,  see  annotation 
following  this  case,  post,  1008. 
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Bender  v.  Beep,  78  Iowa,  283,  5  L.RJL 
596.,,  43  N.  W.  316. c 

The  fulfilment  of  an  engagement  to 
marry,  subsisting  at  the  time  the  instru- 
ment was  executed,  could  not  be  a  sufficient 
consideration  for  the  promise  of  a  third 
party  to  pay  money. 

Pollock,  Contr.  161;  Vanderbilt  v. 
Schrayer,  91  N.  Y,  392;  Robinson  v.  Jewett, 
116  N.  Y.  40,  22  N.  E.  224;  Kramer  v. 
Kramer,  181  N.  Y.  477,  74  N.  E.  474;  Page, 
Contr.  §  311;  2  Parsons,  Contr.  437;  Leake, 
Contr.  6th  ed.  444;  Cobb  v.  Cowdery,  40 
Vt.  25,  94  Am.  Dec.  370;  Conover  v.  Still- 
well,  34  N,  J-  L,  54;  Weatcott  v.  Mitchell, 
95  Me.  377,  50  Atl.  21;  Ayres  v.  Chieago, 
R.  I.  &  P.  R.  Co.  52  Iowa,  478,  3  N.  W. 
522;  Ellison  v.  Jackson  Water  Co.  12  Cal 
542,  4  Mor>  Min.  Rep.  559;  Esterly  Har- 
vesting Mach.  Co.  v.  Pringle,  41  Neb.  265, 
69  N.  W.  804;  Lingenfelder  v.  Wainwright 
Brewing  Co,  103  Mo.  579,  15  S.  W.  844; 
Lewis  v.  McReavy,  7  Wash.  294,  34  Pac. 
832;  Eblin  v.  Miller,  78  Ky.  371;  Bush  v. 
Rawlins,  89  Ga.  117,  14  S.  K  886;  Schuler 
v.  Myton,  48  Kan.  282,  29  Pac.  163;  Keith 
v.  Miles,  39  Miss.  442,  77  Am.  Dec  685; 
Johnson  v.  Sellers,  33  Ala.  265. 

The  instrument  sued  upon  is  not  sup- 
ported  by  any  consideration,,  and  is  there- 
fore not  an  enforceable  contract. 

Sarasohn  v.  Kamaiky,  193  N.  Y.  203,  86 
N.  E.  20;  Kramer  v.  Kramer,  90  App.  Di* 
176,  86  N.  Y.  Supp.  129,  reversed  in  181 
N.  Y.  477,  74  N,.  E.  474;  Johnston  v.  Spi- 
cer,  107  N.  Y.  186,  13  N.  E.  753;  Borland 
v.  Welch,  162(  N.  Y.  104,  56  N.  E.  656. 
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Mr.  Mtohmrt  Scbaeftdermaa,  with  Mr. 
Cttno  C  SperaiiM,  lor  respondeat: 

The  instrument  made  and  executed  by 
defendant  on  January  16;  1902,  U  a  mar* 
riage  settlement,  and  the  meaning  and  le- 
gality of  its  provisions  .  should  be  con- 
strued and  measured  by  the  rule  governing 
marriage  settlements. 

Dickinson  y.  Seaman,  193  N.  Y.  18,  90 
LR.A.(N.S.)  1154,  86  N.  £.  818;  Oorham 
y.  Fillmore,  111  N.  Y.  251,  18  N.  E.  720, 

The  promise  of  the  defendant  is. a  bind- 
ing contract,  and  is  amply  sustained  by 
valid  considerations, — the  consummation  of 
the  marriage  "with  his  daughter,  and  the 
mutual  and  reciprocal  promise  of  his  wife. 

Sarasoha  v.  Kamaiky,  193  N.  Y.  203,  86 
K.  E.  20;  Phalen  v.  United  States  Trust 
Co.  186  N.  Y.  178,  7  LJLA,(N.S.)  734,  78 
N.  &  943,  9  Ann.  Ca*»  595;  Kramer  v. 
Kramer,  90  App.  Div.  176,  86  N.  Y,  Supp. 
129;  Buchanan  v.  Tilden,  158  N.  Y.  109, 
44  L.R.A.  170,  70  Am.  St.  Rep.  454,  52 
N.  B.  724;  Borland  v.  Welch,  162  N.  Y. 
104,  56  N.  R  556;  Bouton  v.  Welch,  170 
N.  Y.  554,  63  N.  E.  539;  Peck  v.  Vande* 
mark,  99  N.  Y.  29,  1  N.  E.  41;  Schouler, 
Dom.  Rel.  §  178. 

Cardoso,  J.,  delivered  the  opinion  of  the 
court: 

On  January  16,  1902,  "articles  of  agree- 
ment" were  executed  by  the  defendant 
Joseph  Sehweizer,  his  wife,  Ernestine,  and 
Count  Oberto  Gulinelli.  The  agreement  is 
in  Italian.  We  quote  from  a  translation 
the  part  essential  to  the  decision  of  this 
controversy ;  "Whereas,  Miss  Blanche  Jose- 
phine Sehweizer,  daughter  of  said  Mr. 
Joseph  Sehweizer  and  of  said  Mrs.  Ernes- 
tine Teresa  Sehweizer,  is  now  affianced  to 
and  is  to  be  married  to  the  above  said 
Count  Oberto  Giacomo  Giovanni  Francesco 
Maria  Gulinelli;  Now  in  consideration  of 
all  that  is  herein  set  forth  the  said  Mr. 
Joseph  Sehweizer  promises  and  expressly 
agrees  by  the  present  contract  to  pay  an- 
nually to  his  said  daughter  Blanche,  dur- 
ing his  own  life  and  to  send  her,  during 
her  lifetime,  the  sum  of  $2,500,  or  the 
equivalent  of  said  sum  in  francs,  the  first 
payment  of  said  amount  to  be  made  on  the 
20th  day  of  January,  1902." 

Later  articles  provided  that  "for  the 
same  reason  heretofore  set  forth/'  Mr. 
Sehweizer  will  not  change  the  provision 
made  in  his  will  for  the  benefit  of  his 
daughter  and  her  issue,  if  any.  The  yearly 
payments  in  the  event  of  his  death  are  to 
be  continued  by  his  wife7<  , 

On  January  20,  19Q2,  the  marriage  oc- 
curred. On  the  same  day,  the  defendant 
made,  the  first  payment  to  his  daughter. 
He   continue4  tbe   payments   annually   till 
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1912.     This  action   is  brought  to  recover 
the-  instalment  of  that  yea*.    The  plaintitf 
holds  an  assignment  executed  by  the  daugh- 
ter,   in   which   her   husband    joined.     The 
question  ia  whether  there  is  any  considera- 
tion lor  the  promised  annuity.    That  mar- 
riage may  be  a  sufficient  consideration  is 
not  disputed.      The  argument  for  the  de- 
fendant is,  however,  that  Count  Gulinelli 
was  already  affianced   to   Miss   Sehweizer, 
and  that  the  marriage  was  merely  the  ful- 
filment of  an  existing  legal  duty.    For  this 
reason,   it    is    insisted,    consideration    was 
lacking.    The  argument  leads  us  to  the  dis- 
cussion of  a  vexed  problem  of  the  law  which 
has  been  debated  by  courts  and  writers  with 
much  subtlety  of  reasoning  and  little  har- 
mony of  results.     There  is  general  acept- 
once  of  the   proposition  that  where  A  is 
under  a  contract  with  B,  a  promise  made 
by  one  to  1*he  other  to  induce  performance 
is  void.   'The  trouble  comes  when  the  prom-* 
ise  to  induce  performance  is  made  by  C,  a 
stranger.    Distinctions  are  then  drawn  be- 
tween  bilateral   and    unilateral   contracts; 
between  a  promise  by  C  in  return  for  a  new 
promise  by  A,  and  a  promise  by  C  in  re- 
turn for  performance  by  A.     Some  jurists 
hold   that  there    is   consideration   in   both 
elaemes  of  oases.     Ames,  Two  Theories  of 
Consideration,  12  Harvard  L.  Rev.  515;  13 
Harvard.  It.  Btev.  29,  36;  Langdell,  Mutual 
Promises  as  a  Consideration,   14  Jlaxvard 
L,  Rev.  496;  Leake,  Contr.  p.  622.     Others 
hotd  that  there  is  consideration  where  the 
promise  is  made  for  a  new  promise,  but 
not    where    it    is    made    for    performance. 
Beale,  Notes  on  Consideration,  17  Harvard 
L.  Rev.  71;  2  Street,  Foundations  of  Legal 
Liability,  pp.  114,  116;  Pollock,  Contr.  8th 
ed.    199;    Pollock,    Afterthoughts  on   Con- 
sideration, 17  Law  Quarterly  Review,  415; 
7  Laws  of  England   (Halsbury)   Contracts, 
p.  385;   Abbott  v.  Doane,  163  Maes.  433,  34 
L.R.A.  33,  47  Am.  St.  Rep.  465,  40  N,  E. 
197.     Others  hold  that  there  is  no  consid- 
eration in  either  class  of  cases.     Williston, 
Successive  Promises  of  the  Same  Perform- 
ance, 8  Harvard  L.  Rev.  27,  34;  Considera- 
tion in  Bilateral  Contracts,  27  Harvard  L. 
Rev.  503,  521;  Anson,  Contr.  11th  ed.  p.  92* 
The  storm  center  about  which  this  con- 
troversy has  raged  is  the  case  of  Shadwell 
v.  Shadwell,  9  C.  B.  N.  S.  159,  142  Eng.  Re- 
print, 62,  30  L.  J.  C.  P.  N.  S.  145,  7  Jut. 
N.  S.  311,  3  L.  T.  N.  S.  628,  9  Week.  Rep. 
163,  6  Eng.  Rul.  Cas.  9,  which  arose  out  of  a 
situation  similar  in  many  features  to  the 
one  before  us.    Nearly  everything  that  has 
been  written  on  the  subject  has  been  a  com- 
mentary on  that  decision.    There  an  uncle 
promised  to  pay  his  nephew  after  marriage 
an  annuity  of  £150.     At  the  time  6f  the 
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promise  the  nephew  was  already  engaged. 
The  case  was  heard  before  Erie,  Ch.  J.,  and 
Keating  and  Byles,  JJ.  The  first  two 
Judges  held  the  promise  to  be  enforeeable. 
Byles,  J.,  dissented.  His  view  was  that  the 
nephew,  being  already  affianced,  had  in- 
curred no  detriment  upon  the  faith  of  the 
promise,  and  hence  that  consideration  waa 
lacking.  Neither  of  the  two  opinions  in 
Shadwell  v.  Shadwell  can  rule  the  case  at 
bar.  There  are  elements  of  difference  in 
the  two  cases  which  raise  new  problems. 
But  the  earlier  case,  with  the  literature 
which  it  has  engendered,  gives  us  a  point 
of  departure  and  a  method  of  approach. 

The  courts  of  this  state  are  committed  to 
the  view  that  a  promise  by  A  to  B  to  in- 
duce him  not  to  break  his  contract  with  0 
is  void.  Arend  v.  Smith,  151  N.  Y.  502,  45 
N.  E.  872;  Vanderbilt  v.  Schreyer,  91  N.  Y. 
392;  Seybolt  v.  New  York,  L.  E.  A  W.  R. 
Co.  95  N.  Y.  562,  47  Am.  Rep.  75 ;  fcobinson 
v.  Jewett,  116  N.  Y.  40,  22  N.  E.  224.  If 
that  is  the  true  nature  of  this  promise, 
there  was  no  consideration.  We  have  never 
held,  however,  that  a  like  infirmity  at- 
taches to  a  promise  by  A,  not  merely  to 
B,  but  to  B  and  C  jointly,  to  induce  them 
not  to  rescind  or  modify  a  contract  which 
they  are  free  to  abandon.  To  determine 
whether  that  is  in  substance  the  promise 
before  us,  there  is  need  of  closer  analysis. 

The  defendant's  contract,  if  it  be  one, 
is  not  bilateral.  It  is  unilateral.  Miller  v. 
McKenzie,  95  N.  Y.  575,  47  Am.  Rep.  85. 
The  consideration  exacted  is  not  a  promise, 
but  an  act.  The  count  did  not  promise  any- 
thing. In  effect  the  defendant  said  to  him: 
If  you  and  my  daughter  marry,  I  will  pay 
her  an  annuity  for  life.  Until  marriage  oc- 
curred, the  defendant  was  not  bound.  Es- 
sery  v.  Cowlard,  L.  R.  26  Ch.  Div.  191, 
63  L.  J.  Ch.  N.  S.  661,  51  L.  T.  N.  S.  60, 
32  Week.  Rep.  518.  It  would  not  have  been 
enough  that  the  count  remained  willing  to 
marry.  The  plain  import  of  the  contract 
is  that  his  bride  also  should  be  willing,  and 
that  marriage  should  follow.  The  promise 
was  intended  to  affect  the  conduct,  not  of 
one  only,  but  of  both.  This  becomes  the 
more  evident  when  we  recall  that,  though 
the  promise  ran  to  the  count,  it  was  in- 
tended for  the  benefit  of  the  daughter. 
Durnherr  v.  Rau,  135  N.  Y.  219,  32  N.  E. 
49.  When  it  came  to  her  knowledge,  she 
had  the  right  to  adopt  and  enforce  it. 
Qifford  v.  Corrigan,  117  N.  Y.  257,  6  L.R.A. 
610,  15  Am.  St.  Rep.  508,  22  N.  E.  756; 
Buchanan  v.  Tilden.  158  N.  Y.  109,  44 
L.R.A.  170,  70  Am.  St.  Rep.  454,  52  N.  E. 
724;  Lawrence  v.  Fox,  20  N.  Y.  268.  In 
doing  so,  she  made  herself  a  party  to  the 
contract.  Gifford  v.  Corrigan,  supra.  If 
the  contract  had  been  bilateral,  her  posi- 


tion might  have  been  different.  Since,  how- 
ever, it  was  unilateral,  the  consideration 
being  performance  ( Miller  v.  McKenzie, 
Bupra),  action  on  the  faith  of  it  put  her 
in  the  same  position  as  if  she  had  been  in 
form  the  promisee.  That  she  learned  of  the 
promise  before  the  marriage  is  a  legitimate 
inference  from  the  relation  of  the  parties 
and  from  other  attendant  circumstances. 
The  writing  was  signed  by  her  parents;  it 
was  delivered  to  her  intended  husband;  it 
was  made  four  days  before  the  marriage; 
it  called  for  a  payment  on  the  day  of  the 
marriage;  and  on  that  day  payment  was 
made,  and  made  to  her.  From  all  these 
circumstances,  we  may  infer  that  at  the 
time  of  the  marriage  the  promise  was 
known  to  the  bride  as  well  as  the  husband, 
and  that  both  acted  upon  the  faith  of  it. 

The  situation,  therefore,  is  the  same  in 
substance  as  if  the  promise  had  run  to  hus- 
band and  wife  alike,  and  had  been  intended 
to  induce  performance  by  both.  They  were 
free  by  common  consent  to  terminate  their 
engagement  or  to  postpone  the  marriage. 
If  they  forebore  from  exercising  that  right 
and  assumed  the  responsibilities  of  mar- 
riage in  reliance  on  the  defendant's  promise, 
he  may  not  now  retract  it.  The  distinction 
between  a  promise  by  A  to  B  to  induce 
him  not  to  break  his  contract  with  C,  and 
a  like  promise  to  induce  him  not  to  join 
with  0  in  a  voluntary  rescission,  is  not 
a  new  one.  It  has  been  suggested  in  cases 
where  the  new  promise  ran  to  B  solely,  and 
not  to  B  and  C  jointly.  Pollock,  Contr.  8th 
ed.  p.  199;  Williston,  8  Harvard  L.  Rev. 
36.  The  criticism  has  been  made  that  in 
such  circumstances  there  ought  to  be  some 
evidence  that  C  was  ready  to  withdraw. 
Williston,  supra,  pp.  36,  37.  Whether  that 
is  true  of  contracts  to  marry  is  not  cer- 
tain. Many  elements  foreign  to  the  ordi- 
nary business  contract  enter  into  such  en- 
gagements. It  does  not  seem  a  far-fetched 
assumption  in  such  cases  that  one  will  re- 
lease where  the  other  has  repented.  We 
shall  assume,  however,  that  the  criticism  is 
valid  where  the  promise  is  intended  as  an 
inducement  to  only  one  of  the  two  parties 
to  the  contract.  It  may  then  be  sheer  spec- 
ulation to  say  that  the  other  party  could 
have  been  persuaded  to  rescind.  But  where 
the  promise  is  held  out  as  an  inducement 
to  both  parties  alike,  there  are  new  and 
different  implications.  One  does  not  com- 
monly apply  pressure  to  coerce  the  will  and 
action  of  those  who  are  anxious  to  proceed. 
The  attempt  to  sway  their  conduct  by  new 
inducements  is  an  implied  admission  that 
both  may  waiver;  that  one  equally  with 
the  other  must  be  strengthened  and  per- 
suaded; and  that  rescission  or  at  least  de- 
lay is  something  to  be  averted,  and  some- 
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thing;  therefore,  within  the  range  of  not 
unreasonable  expectation.  If  pressure,  ap- 
plied to  both,  and  holding  both  to  their 
course,  is  not  the  purpose  of  the  promise, 
it  is  at  least  the  natural  tendency  and  the 
probable  result. 

The  defendant  knew  that  a  man  and  a 
woman  were  assuming  the  responsibilities 
of  wedlock  in  the  belief  that  adequate  pro- 
vision had  been  made  for  the  woman  and 
for  future  offspring.  He  offered  this  in- 
ducement to  both  while  they  were  free  to 
retract  or  to  delay.  That  they  neither  re- 
tracted nor  delayed  is  certain.  It  is  not 
to  be  expected  that  they  should  lay  bare 
all  the  motives  and  promptings,  some 
avowed  and  conscious,  others  perhaps  half- 
conscious  and  inarticulate,  which  swayed 
their  conduct.  It  is  enough  that  the  natural 
consequence  of  the  defendant's  promise  was 
to  induce  them  to  put  the  thought  of  re- 
scission or  delay  aside.  From  that  moment, 
there  was  no  longer  a  real  alternative. 
There  was  no  longer  what  philosophers  call 
a  'living"  option.  This  in  itself  permits  the 
inference  of  detriment.  Smith  v.  Chadwick, 
L.  R.  9  App.  Cas.  187,  196,  53  L.  J.  Ch. 
N.  8.  873,  60  L.  T.  N.  8.  697.  32  Week. 
Rep.  687,  48  J.  P.  644;  Smith  v.  Land  k 
H.  Property  Corp.  L.  R.  28  Ch.  Div.  7,  16, 
51  L.  J.  Ch.  N.  S.  718,  49  J.  P.  182;  Voor* 
his  v.  Olmstead,  66  N.  Y.  113,  118;  Fottler 
▼.  Moseley,  179  Mass.  295,  60  N.  E.  788. 
"If  it  is  proved  that  the  defendants,  with 
a  view  to  induce  the  plaintiff  to  enter  into 
a  contract,  made  a  statement  to  the  plain- 
tiff of  such  a  nature  as  would  be  likely  to 
induce  a  person  to  enter  into  a  contract, 
.  .  .  it  is  a  fair  inference  of  fact  that 
he  was  induced  to  do  so  by  the  statement." 
Blackburn,  L.  J.,  in  Smith  v.  Chadwick, 
supra.  The  same  inferenoe  follows,  not  so 
inevitably,  but  still  legitimately,  where  the 
statement  is  made  to  induce  the  preserva- 
tion of  a  contract.  It  will  not  do  to  divert 
the  minds  of  others  from  a  given  line  of 
conduct,  and  then  to  urge  that  because  of 
the  diversion  the  opportunity  has  gone  by 
to  say  how  their  minds  would  otherwise 
have  acted.  If  the  tendency  of  the  promise 
is  to  induce  them  to  persevere,  reliance  and 
detriment  may  be  inferred  from  the  mere 
fact  of  performance.  The  springs  of  con- 
duct are  subtle  and  varied:  One  who  med- 
dles with  them  must  not  insist  upon  too 
nice  a  measure  of  proof  that  the  spring 
which  he  released  was  effective  to  the  ex- 
clusion of  all  others. 

One  other  line  of  argument  must  be  con- 
sidered. The  suggestion  is  made  that  the 
defendant's  promise  was  not  made  animo 
contrahendi.  It  was  not  designed,  we  are 
told,  to  sway  the  conduct  of  anyone;  it  was 
merely  the  offer  of  a  gift  which  found  its 


motive  in  the  engagement  of  the  daughter 
to  the  count.  Undoubtedly,  the  prospec- 
tive marriage  is  not  to  be  deemed  a  con- 
sideration for  the  promise  "unless  the  par- 
ties have  dealt  with  it  on  that  footing." 
Holmes,  Common  Law,  p.  292;  Fire  Ins. 
Aseo.  v.  Wickham,  141  U.  S.  564,  579,  35 
L.  ed.  860,  867,  12  Sup,  Ct.  Rep.  84. 
"Nothing  is  consideration  that  is  not  re- 
garded as  such  by  both  parties."  Philpot 
v.  Gruninger,  14  Wall.  570,  577,  20  L.  ed. 
743,  744;  Fire  Ins.  Asso.  v.  Wickham, 
supra.  But  here  the  very  formality  of  the 
agreement  suggests  a  purpose  to  effect  the 
legal  relations  of  the  signers.  One  does 
not  commonly  pledge  one's  self  to  generos- 
ity in  the  language  of  a  covenant.  That 
the  parties  believed  there  was  a  considera- 
tion is  certain.  The  document  recites  the 
engagement  and  the  coming  marriage.  It 
states  that  these  are  the  "consideration" 
for  the  promise.  The  failure  to  marry 
would  have  made  the  promise  ineffective. 
,In  these  circumstances  we  cannot  say  that 
the  promise  was  not  intended  to  control  the 
conduct  of  those  whom  it  was  designed  to 
benefit.  Certainly  we  cannot  draw  that  in- 
ference as  one  of  law.  Both  sides  moved 
for  the  direction  of  a  verdict,  and  the  trial 
judge  became  by  consent  the  trier  of  the 
facts.  If  conflicting  inferences  were  pos- 
sible, he  chose  those  favorable  to  the  plain- 
tiff. 

The  conclusion  to  which  we  are  thus  led 
is  reinforced  by  those  considerations  of 
public  policy  which  cluster  about  contracts 
that  touch  the  marriage  relation.  The  law 
favors  marriage  settlements,  and  seeks  to 
uphold  them.  It  puts  them  for  many  pur- 
poses in  a  class  by  themselves.  Phalen  v. 
United  States  Trust  Co.  186  N.  Y.  178, 
181,  7  L.R.A.(N.S.)  734,  78  N.  E.  934,  9 
Ann.  Cas.  595.  It  has  enforced  them  at 
times  where  consideration,  if  present  at 
all,  has  been  dependent  upon  doubtful  in- 
ference. McNutt  v.  McNutt,  116  Ind.  546, 
2  L.R.A.  372,  19  N.  E.  115;  Appleby  V. 
Appleby,  100  Minn.  408,  10  L.R.A.(N.S.) 
590,  117  Am.  St.  Rep.  709,  111  N.  W,  306, 
10  Ann.  Cas.  563.  It  strains,  if  need  be, 
to  the  uttermost  the  interpretation  of 
equivocal,  words  and  conduct  in  the  eftovp 
to  hold  men  to  the  honorable  fulfilment  of 
engagements  designed  to  influence  in  their 
deepest  relations  the  lives  of  others. 

The   judgment   should  be   affirmed,  with 
costs. 

Crane,  J.,  concurring: 
I  concur  for  affirmance  and  agree  with 
what  Judge    Cardozo    has    said    about  the 
law  of  consideration,  but  I  prefer  other  rea- 
sons for  my  conclusions  in  this  case. 
'  Marriage  settlements   are  usually  made 
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between-  husband  and  wife;  but  marriage 
settlements  by  third  patties  have  been 
recognized  by  law.  Schouler,  Dom.  Rel. 
6th  ed»  |  178;  Phalen  y.  United  States 
Trust  Co.  166  N.  Y.  178,  7  L.R.A.(N.S.) 
834,  9  Ann.  Cas.  595,  78  N.  £.  943.  The 
policy  of  the  law  to  uphold  and  enforce 
such  contracts  is  applicable  to  both  classes. 

Count  Gulinelli  and  the  defendant's 
daughter  being  engaged,  the  defendant) 
through  his  lawyer,  prepared  and  executed 
the  agreement  in  question  on  the  16th  day 
of  January,  1902,  and  handed  it  to  his  pros- 
pective son-in-law  on  the  18th  of  January, 
1902.  Two  days  thereafter  Gulinelli  and 
the  defendant's  daughter  were  married. 
The  formal  document  reads,  in  part  as  fol- 
lows: "Whereas,  Miss  Blanche  Josephine 
Schweizer,  daughter  of  said  Mr.  Joseph 
Schweizer  and  of  said  Mrs.  Ernestine  Teresa 
Schweizer,  k  now  affianced  to  and  is  to  be 
married  to  the  above  said  Count  Oberto 
Giacomo  Giovanni  Francesco  Maria  Guli- 
nelli: Now,  in  consideration  of  all  that 
is  herein  set  forth  the  said  Mr.  Joseph 
Schweizer  promises  and  expressly  agrees  by 
the  present  contract  to  pay  annually  to  his 
said  daughter  Blanche,  during  his  own  life 
and  to  send  her,  during  her  lifetime,  the 
sum  of  $2,500,  or  the  equivalent  of  said 
sum  in  francs,  the  first  payment  of  said 
amount  to  be  made  on  the  20th  day  of 
January,  1902." 

The  only  reasonable  inference  to  be  drawn 
from  these  facts  is  that  this  agreement 
was  a  marriage  settlement  made  by  the 
father  upon  his  daughter  in  view  of  the  im- 
pending marriage  and  to  take  effect  upon 
the  marriage.  The  marriage  having  taken 
place,  the  settlement  became  binding.  In 
the  Phalen  Case,  supra,  it  was  said  by  this 
court:  "The  strict  legal  definition  of  con- 
sideration need  not  here  be  discussed,  since 
marriage  settlements  have  always  been  re- 
garded as  exceptions  to  the  general  rule 
upon  this  question."  At  page  186  of  186 
N.  Y. 

If,  however,  consideration  were  necessary 
for  this  marriage  settlement,  the  marriage 
was  that  consideration. 


The  parties  were  not  bound  by  the  re- 
citals in  the  instrument,  but  could  show,  by 
surrounding  circumstances  and  by  the 
natural  inferences,  the  actual  consideration. 
10  R.  C.  L  1042;  Barker  t.  Bradley,  42 
N.  Y.  316,  320,  1  Am.  Rep.  521;  Wheeler 
v.  Billings,  38  N.  Y.  263,  264;  Axnot  v. 
Erie  R.  Co.  67  N.  x.  315,  321;  Ferris  ▼• 
Hard,  135  N.  Y.  354,  963,  32  N.  E.  129; 
Sturmdorf  v.  Saunders,  117  App.  Div.  762; 
102  N.  Y.  Supp.  1042,  affirmed  in  190  N.  Y. 
565,  83  N.  E.  1132. 

This  case  is  similar  to  Coverdale  v.  East- 
wood, L.  R.  15  Eq.  121,  42  L.  J.  Ch.  N.  S. 
118,  27  L.  T.  N.  S.  646,  21  Week.  Rep.  216; 
Laver  v.  Fielder,  32  Beav.  1,  65  Eng.  Re- 
print, 1,  1  New  Reports,  188,  82  L.  J.  Ch. 
N.  S.  365,  9  Jut.  N.  S.  190,  7  L.  T.  N.  S. 
602,  11  Week.  Rep.  245;  Keays  v.  Gilmore, 
Ir.  Rep.  8  Eq.  290,  22  Week.  Rep.  465; 
Bold  v.  Hutchinson,  20  Beav.  260,  52  Eng. 
Reprint,  699,  and  Ayliffe  v.  Tracy,  2  P. 
Wms.  65,  24  Eng.  Reprint,  642.  Romilly's 
words  in  Laver  v.  Fielder,  32  Beav.  1,  55 
Eng.  Reprint,  1,  are  pertinent  here:  "It 
is  of  great  importance  that  all  persons 
should  understand  that  when  a  man  makes 
a  solemn  engagement  upon  an  important  oc- 
casion, such  as  the  marriage  of  his  daugh- 
ter, he  is  bound  by  the  promise  he  then 
makes.  If  he  induce  a  person  to  act  upon 
a  particular  promise,  with  a  particular 
view,  which  affects  the  interests  in  life  of 
his  own  children  and  of  the  persons  who 
become  united  to  them,  this  court  will  not 
permit  him  afterwards  to  forego  his  own 
words,  and  say  that  he  was  not  bound  by 
what  he  then  promised." 

The  trial  court  to  whom  all  the  facts 
were  submitted  waB  justified  in  finding  that 
this  agreement  waa  a  marriage  settlement 
by  a  father  upon  his  daughter,  and  that 
it  influenced  or  induced  the  parties,  at 
least  in  part,  to  marry  at  the  time  they 
did,  and  was  therefore  a  legal  agreement. 

Hiscock,  Ch.  J.,  and  Cud  de  back, 
Pound,  and  Andrews,  JJ.,  concur  with 
Cardoza,  J.,  and  Crane,  J.,  concurs  in 
opinion;  Collin,  J.,  not  voting. 


Annotation— Performance  of  existing  obligation  as  consideration 
for  new  promise  by  a  stranger  to  tbe  contract* 

Cicco  v.  Sciiweizeb,  ante,  1004,  arrives 
at  a  conclusion  contrary  to  this  weight 
of  authority,  it  cannot  be  regarded  as  in 
direct  conflict  therewith,  because  of  the 
rather  novel  circumstances  of  the  case. 
For  instance,  as  the  courts  point  out, 
the  promise  to  pay  the  annuity  to  the 
promisor 's  daughter  was  based  not  upon 
the  promise  to  marry,  but  upon  the  act 


This  general  question  is  the  subject  of 
annotations  in  34  L.R.A.  43,  and  L.R.A. 
1917D,  1104,  wherein  it  is  shown  that 
the  great  weight  of  authority  is  to  the 
effect  that  a  promise  made  in  considera- 
tion of  the  doing  of  an  act  which  the 
promisee  is  already  under  obligation  to 
a  third  person  to  do  is  not  supported  by 
s   valid    consideration,   and    while  De 
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of  marriage,  and  was  in  effect  for  the 
benefit  of  the  daughter  as  well  as  the 
promisee.  Consequently,  as  the  court 
argued,  the  promise  was  intended  to  af- 
fect the  conduct  of  both  the  beneficiaries. 
And  in  this  connection  considerable  im- 
portance attaches  to  the  fact  that  both 
the  daughter  and  the  promisee  at  the 
time  of  the  promise  were  free  to  retract 
or  delay  the  marriage,  and  if  such  actu- 
ally was  the  case  and  the  promise  put 
aside  the  contemplated  rescission  or  de- 


lay, this  in  itself  would  seem  to  furnish 
a  consideration  for  the  promise.  And  it 
would  seem,  as  is  pointed  out  by  Car- 
dozo,  J.,  and  held  by  Crane,  J.,  that  the 
contract  could  be  supported  as  a  mar- 
riage settlement.  In  connection  with 
this  phase  of  the  question,  see  note  to 
Phalen  v.  United  States  Trust  Co.  7 
L.R.A.(N.S.)  734,  upon  specific  perform- 
ance of  agreement  upon  part  of  third 
person  to  make  provision  for  parties  to 
contemplated  marriage.  G.  J.  C. 
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WILLIAM  T.  KNOOP,  Appt., 

v. 
STATE  BOARD  OF  HEALTH. 

(—  R.  I.  — ,  108  Atl.  904.) 

Physician  —  prescribing   drugs  —  revo- 
cation of  license. 

The  license  of  a  physician  may  be  revoked 
for  prescribing  drugs  to  an  addict  to  enable 
him  to  continue  his  usual  occupation. 
For  other  cases,  see  Physicians  and  Bur- 
geons, I.  a,  in  Dig.  1-52  N.  8.  . 

(June  18,  1018.) 

APPEAL  by  respondent  from  a  decision 
and  order  of  the  State  Board  of  Health 
revoking  his  license  to  practice  medicine. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.    Waterman    &    Greenlaw    and 
Edwin  J.  Tetlow,  for  appellant. 

Mr.  Fred  A.  Otis,  Assistant  Attorney 
General,  for  State  Board  of  Health. 

Stearns,  J.,  delivered  the  •opinion  of  the 
court: 

This  case  arises  on  appeal  from  the  deci- 
sion of  the  state  board  of  health  and  the 
order  of  said  board  revoking  the  license  of 
the  appellant  to  practice  medicine.  The 
ease  Was  recently  before  this  court  on  peti- 
tion of  the  appellant  for' a  writ  of  certiorari. 
See  Knoop  V.  State  Bd.  of  Health,  41  R.  I. 
— ,  102  Atl.  600,  and  reference  is  made  to 
the  report  of  that  case  for  the  preliminary 
history  of  the  case. 

The  case  was  heard  de  novo  by  this  court 
on  the  oral  testimony  of  witnesses  given  be- 
fore the  court  on  the  question  whether  or 
not  the  license  ot  appellant  should  be  re- 
voked for  any  of  the  causes  specified. 

i~r  ■-       i  -—      i 

Note.  —  As  to  furnishing  or  prescribing 
by  physician  of  habit-forming  drugs,  see 
annotation  following  Com.  v.  Noble,  ante, 
667- 


Twelve  witnesses  were  produced  by  the 
state,  who  testified  in  regard  to  the  pro- 
cedure by  which  numerous  prescriptions  for 
morphine  and  cocaine  were  secured  from 
and  furnished  by  the  appellant,  Dr.  Knoop, 
who  had  been  in  practice  since  1906,  and 
had  his  office  on  Broadway  in  the  city  of 
Providence.  Prior  to  1910  he  had  had  no 
practice  with  the  class  known  as  "drug  ad- 
dicts." In  1916  and  thereafter  his  practice 
to  a  very  considerable  extent  appears  to 
have  been  confined  to  this  particular  class, 
who  visited  the  doctor  at  his  office  at  more 
or  less  regular  intervals,  and  there  secured 
from  him  the  prescriptions  for  the  drugs. 
The  majority  of  the  witnesses  testified  that 
no  physical  examination  of  any  kind  was 
made  by  the  doctor  before  prescribing  the 
desired  drug;  that  they  stated  the  amount 
of  morphine  which  they  were  accustomed  to 
use,  and,  upon  payment  of  the  fee  charged, 
they  were  given  a  prescription  to  start  with, 
usually  for  60  grains,  and  were  told  that 
they  must  make  this  last  a  week,  and  that 
they  must  go  for  as  long  a  time  as  possible 
before  returning  for  another  prescription; 
and  that  the  amount  of  the  prescription 
would  be  reduced  each  time  a  new  one  was 
ealled  for.  In  no  case  does  it  appear  that 
these  patients  were  ever  visited  in  their 
homes,  or  that  any  directions  were  given  to 
assist  these  sufferers  in  freeing  themselves 
from  the  drug  habit.  As  a  matter  of  fact, 
many  of  the  patients  did  not  want  to  be 
cured,  but,  on  the  contrary,  they  desired  to 
get  their  regular  supply  of  drugs  and  to 
continue  the  use  of  drugs.  Many  of  them 
would  and  did  use  any  stratagem  or  deceit, 
if  necessary,  to  secure  large  and  frequent 
supplies.  One  or  more  of  the  addicts 
treated  by  the  doctor  were  known  to  be 
men  who  had  criminal  records,  others  were 
known  to  be  vendors  of  the  drug  whenever 
they  were  able  to  secure  an  extra  supply. 
There  were  two  families  in  which  both  hus- 
band and  wife  had  been  treated  by  the  ap- 
pellant at  his  office.    These  people  appeared 


L.RJL1918B. 


64 


1010 


RHODE  ISLAND  SUPREME  COURT. 


to  be  reputable  working  people;  and  one  of 
them  has  since  been  cured  of  the  drug  habit, 
not,  however,  as  a  result  of  the  appellant's 
treatment.  The  wife  of  the  last-mentioned 
patient  is  a  robust,  healthy  woman,  who 
did  not  use  drugs  at  all,  but,  acting  by  di- 
rection of  her  husband,  she  became  a  patient 
of  appellant,  and  secured  a  number  of  pre- 
scriptions for  morphine,  nominally  for  her 
own  use,  but  in  reality  for  the  use  of  her 
husband  and  a  friend  of  his.  This  woman 
swears  that  the  appellant  made  no  examina- 
tion of  her,  but  gave  her  a  prescription 
upon  her  request  and  statement  that  she 
was  accustomed  to  using  drugs.  The  doctor 
testifies  in  this  case,  as  in  every  other  case, 
that  he  did  examine  the  patient;  that,  as 
the  woman  claimed  to  take  the  drug  by  eat- 
ing it,  rather  than  by  the  usual  method  of 
hypodermic  injection,  it  was  more  difficult 
to  discover  by  examination  whether  she  was 
telling  the  truth,  but  that  finally  he  became 
convinced,  principally  from  the  appearance 
of  her  eyes,  that  the  woman  was  an  ad- 
dict, and  then  gave  her  a  prescription  for 
morphine. 

The  court  saw  the  witnesses  and  heard 
them  testify,  and  we  are  satisfied  in  the 
case  of  this  woman  and  in  certain  other 
cases  that  no  examination  of  the  patient 
was  made  before  the  prescription  for  the 
drug  was  given. 

The  so-called  treatment  of  these  patients 
was  the  same  regardless  of  their  physical 
and  mental  condition,  past  history,  or  en- 
vironment. 

In  response  to  questions  the  doctor  tes- 
tified as  follows: 

311  Q.  Did  you  ever  try  to  prescribe  for 
any  of  these  patients  any  substitute  for 
morphine  ? 

A.  I  have  prescribed  in  a  number  of  in- 
stances. I  had  quite  a  few  patients  taking 
what  I  call  my  cure,  that  is,  a  cure  I  had. 

312  Q.  Did  you  try  this  cure  on  any  of 
these  patients  that  testified  in  this  case? 

A.  None  of  these  here. 

313  Q.  Then  you  did  have  something  you 
could  give  in  place  of  morphine  f 

A.  I  did  suggest  it  to  them  and  wanted 
them  to  take  it  in  liquid,  and  tried  hard 
and  tried  the  best  I  could  to  influence  them 
to  take  it  that  way. 

In  numerous  instances  the  patients,  by 
paying  an  additional  fee,  secured  prescrip- 
tions for  cocaine  also.  The  excuse  for  using 
this  given  bj  the'  patient  was  that  the 
cocaine  relieved  the  pain  caused  by  the 
needle  when  the  morphine  injection  was 
taken.  The  appellant  says  that  the  cocaine 
was  prescribed  in  one  case  for  neuralgia 
or  neuritis,  and  in  other  cases  to  relieve 
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the  patients  from  constipation,  one  of  the 
common  results  of  drug  using.  Neither 
explanation  is  convincing.  The  patient  un- 
doubtedly wanted  the  cocaine  to  satisfy  the 
craving  for  drugs.  The  cocaine  habit  is  as 
well  recognized  by  the  medical  profession 
as  the  morphine  habit;  and,  as  stated  by 
one  of  the  medical  witnesses  in  regard  to 
this  particular  subject,  it  does  not  seem 
fair  for  the  sake  of  relieving  the  ailments 
above  mentioned  to  take  the  risk  of  fasten- 
ing an  added  drug  habit  upon  a  patient  who 
is  already  a  victim  of  the  morphine  habit. 
Whenever  a  cocaine  prescription  was  writ- 
ten an  extra  charge,  usually  $1,  was  made 
in  addition  to  the  customary  charge  to  the 
morphine  user  of  $2. 

The  appellant  claimed  that  the  treatment 
given  to  these  patients  was  given  in  good 
faith  and  in  accordance  with  recognized 
medical  practice  of  "cure  by  reduction." 
Testimony  was  given  in  regard  to  this  form 
of  treatment  to  show  that  the  method  was 
to  decrease  regularly  and  continuously  the 
amount  of  the  drug  taken  by  the  patient, 
and  to  deprive  the  patient  of  the  drug  en- 
tirely as  soon  as  feasible.  It  appears  that 
this  method  has  been  used  with  more  or 
less  success  when  applied  in  institutions 
where  the  patient  was  under  the  constant 
observation  and  continued  control  of  the 
physician,  where  the  amount  of  each  dose 
could  be  regulated  by  the  physician,  and  not 
by  the  patient,  and  that  in  some  cases  it 
had  been  used  with  success  outside  of  an 
institution  when  the  patient  was  possessed 
of  strong  will  power  and  a  fixed  determina- 
tion to  be  cured;  but,  if  the  patient  was 
lacking  either  in  the  necessary  will  power 
or  the  desire  to  be  cured,  that  this  treat- 
ment would  be  of  no  avail.  One  of  the 
physicians  who  testified  on  behalf  of  the 
appellant  testified  very  frankly  that  he 
would  not  undertake  the  treatment,  outside 
of  an  institution,  of  an  addict  who  did  not 
desire  to  be  cured,  for  the  obvious  reason 
that  it  would  be  useless. 

In  the  case  at  bar  the  appellant  continued 
to  treat  a  number  of  these  addicts,  when  he 
knew,  according  to  his  own  testimony,  that 
they  did  not  desire  to  be  cured,  that  they 
were  getting  drugs  from  other  sources  in 
addition  to  the  amount  prescribed  by  him, 
and  had  secured  prescriptions  for  additional 
amounts  from  him  on  their  false  statements 
that  they  had  lost  a  part  of  their  weekly 
supply.  The  appellant  admitted  that  a  bet- 
ter way  of  securing  a  favorable  result  would 
have  been  to  have  required  his  patients  to 
come  to  his  office,  at  frequent  intervals, 
thereby  giving  him  the  power  to  observe 
their  conditions  and  control  the  size  of  the 
doses.    His  reason  for  not  requiring  this  of 
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his  patients  was  that  some  of  his  patients 
were  poor  and  that  any  such  requirement 
would  result    in    his   losing   his    patients. 
However  well  founded  this  fear  may  have 
been,  it  can  hardly  be  urged  seriously  as 
a  good  reason  for  a  failure  to  apply  the 
method  of  treatment  which  was  required. 
In  the  fall  of  1916  the  appellant  went  away 
on  his  vacation  for  a  couple  of  weeks.    Be- 
fore leaving  he  filled  out  and  signed  a  num- 
ber of  prescriptions   for  drugs,   leaving   a 
blank  for  the  date  in  the  month  to  be  filled 
in  when  the  prescription  was  issued  in  his 
absence.    These  prescriptions  were  left  with 
a  female  relative  of  his  wife,  who  was  by 
arrangement  to  remain  in  his  office  and  give 
the  prescriptions   to   his   patients   if   they 
called  for  them,  and  who  then  was  to  fill 
in  the  date  on  the  prescription  when  deliv- 
ered.   This  attendant  had  no  medical  train- 
ing, and  her  only  acquaintance  with   the 
patients  was  such  as  she  may  have  acquired 
from  having  seen  them  in  the  office  of  the 
doctor  at  different  times  for  a  week  or  two 
prior  to  his  departure.    That  the  appellant 
expected   to   cure   his   patients   by   such   a 
course  of  procedure  is  incredible.     That  he 
did  not  expect  to  cure  his  patients  is  made 
clear  by  his  own  testimony,  when  he  was 
recalled  to  the  witness  stand  after  other 
witnesses   had   testified   in   regard   to   his 
method  of  treatment.     The  appellant  then 
admitted  that  he  did  not  expect  to  cure  his 
patients,   that  the  only  practical  way   of 
effecting  a  cure  would  be  by  placing  them 
under  control  in  some  institution,  and  that 
his  object  was  to  give  his  patients  a  suffi- 
cient supply  of  the  drug  to  enable  them  to 
continue  their  usual  occupations. 

This  particular  testimony  requires  no  ex- 
tended comment.    Such  treatment  for  such 


an  avowed  purpose  is  illegal  and  unprofes- 
sional. One  of  the  objects  of  the  statute 
(Gen.  Laws  1909,  chap.  178)  is  to  prevent 
drug  addicts  from  securing  the  desired  drug, 
and  thereby  enabling  them  to  continue  the 
drug  habit.  The  legislature  recognized  the 
necessity  of  making  some  provision  for  these 
unfortunate  people,  and  in  a  proper  case  the 
law  permitted  physicians  to  prescribe  mor- 
phine,  etc.  Such  treatment,  however,  must 
be  in  accordance  with  the  recognized  prac- 
tice of  medicine,  the  object  of  which,  in 
cases  wherever  it  is  possible,  is  to  effect  a 
cure. 

The  procedure  followed  by  the  appellant 
neither  cured  the  patient  nor  was  it  adapted 
to  cure  him.  So  long  as  the  patient  was 
able  to  procure  his  supply  of  the  drug  he 
would  remain  a  drug  addict.  The  treat- 
ment of  the  appellant  was  directed  princi- 
pally with  the  purpose  of  securing  the  fees 
which  his  patients  paid  to  him  in  order  to 
secure  the  desired  prescription;  and  the  con- 
clusion from  the  testimony  is  irresistible 
that  whatever  reductions  were  made  in  the 
amount  of  the  drug  prescribed  were  due 
more  to  a  desire  on  the  part  of  the  appel- 
lant to  escape  a  prosecution  for  violation 
of  the  law,  than  to  any  expectation  on  his 
part  of  effecting  a  cure  of  said  patients  or 
of  securing  for  his  patients  any  permanent 
benefit. 

We  are  of  the  opinion  that  the  appellant 
has  been  guilty  of  gross  unprofessional  con- 
duct, and  of  conduct  making  him  an  unfit 
person  to  practice  medicine  in  this  state. 

The  finding  of  the  state  board  of  health 
revoking  the  certificate  of  appellant  author- 
izing him  to  practice  medicine  and  surgery 
in  this  state  is  affirmed. 


UNITED     STATES     CIRCUIT    COURT 
OP  APPEALS,  NINTH  CIRCUIT. 

LAWRENCE  DbLACEY  et  aL,  Plffs.  in  Err., 

v. 

UNITED  STATES  OF  AMERICA. 

(249  Fed.  625.) 

Indictment  —  rescue  —  charging    guilt 
of  person  rescued. 

1.  An  indictment  under  a  statute  provid- 
ing for  punishment  of  one  who  BhaJl  rescue 
any  person  arrested  upon  process  issued  un- 
der the  provisions  of  any  law  of  the  United 

Note.  — -  The  case  above  reported  appears 
to  be  the  first  instance  in  which  the  consti- 
tutionality of  the  Federal  statute  providing 
for  the  summary  arrest  and  detention  of 
alien  enemies  has  been  considered.  A  case 
of  interest  in  connection  therewith  is  Ex 
parte  Graber,  247  Fed.  882,  in  which  it  was 
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States  need  not  allege  that  the  person  res- 
cued was  guilty  of  the  offense  charged. 
For  other  cases,  see  Indictment,  etc.  II.  e,  3, 
in  Dig.  1-52  N.  8. 

Allen  —  enemy  —  constitutional  rights. 

2.  The  constitutional   provisions  against 
depriving  one  of  liberty  without  due  process 
of  law  do  not  apply  to  an  alien  enemy. 
For  other  cases,  see  War,  in  Dig.  1-52  N.  8. 

Indictment— conspiracy  —  setting  forth 
letters. 

3.  An  indictment  for  unlawful  conspiracy 
which  alleges  the  sending  of  letters  as  overt 
acts  need  not  set  forth  their  contents. 

For  other  cases,  see  Indictment,  etc.  II.  c,  8, 
in  Dig.  1-52  N.  8. 

Same  —  showing  effect  of  overt  acts. 

4.  An  indictment  for  conspiracy  need  not 
show  how  the  overt  acts  charged  would  tend 
to  effect  the  objects  of  the  conspiracy. 

For  other  cases,  see  Indictment,  etc.  II.  c,  S$ 
in  Dig.  1S2  N.  8. 
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(May  6,  1918.) 

171 RROR  to  the  District  Court  of  the 
j  United  States  for  the  Southern  Division 
of  the  Northern  District  of  California  (Van 
Fleet,  District  Judge),  to  review  a  judg- 
ment convicting  defendants  of  conspiracy 
to  aid  and  abet  enemy  aliens  to  escape  from 
custody  of  an  Army  officer.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gilbert,  Ross,  and  Hunt, 
Circuit  Judges. 

Messrs.  Nathan  O.  Coghlan  and  Hyman 
Levin,  for  plaintiffs  in  error: 

It  is  not  a  crime  to  escape,  or  to  aid, 
abet,  or  assist  another  to  escape,  from  il- 
legal custody. 

People  v.  Ah  Teung,  92  Cal.  421,  15 
L.R.A.  190,  28  Pac.  577;  Adams  v.  State, 
121  Ga.  164,  48  S.  E.  910;  State  v.  Clark, 
32  Nev.  153,  104  Pac.  593,  Ann.  Cas.  1912C, 
754;  State  v.  Leach,  7  Conn.  452,  18  Am. 
Dec.  118;  King  v.  State,  42  Fla.  260,  28 
So.  206;  Redmond  v.  State,  28  Ind.  205; 
State  v.  Beebe,  13  Kan.  589,  19  Am.  Rep.  93. 

An  indictment  for  conspiracy  must  allege 
facts  sufficient  to  show  that  the  object  of 
the  conspiracy  was  to  commit  an  offense 
against  the  United  States. 

United  States  v.  Watson,  17  Fed.  145; 
Re  Wolf,  27  Fed.  606;  United  States  v. 
Melfi,  118  Fed.  899;  United  States  v.  Brit- 
ton,  108  U.  S.  199,  27  L.  ed.  698,  2  Sup.  Ot. 
Rep.  531;  United  States  v.  Carll,  106  U.  S. 
611,  26  L.  ed.  1135,  4  Am.  Crim.  Rep.  246; 
United  States  v.  Hess,  124  U.  S.  486,  31 
L.  ed.  517,  8  Sup,  Ct.  Rep.  571;  United 
States  v.  Bopp,  230  Fed.  723;  United  States 
v.  Cruikshank,  92  U.  S.  542,  23  L.  ed.  588. 

The  Alien  Enemies  Act  (§§  4067-4070, 
Rev.  Stat.,  Comp.  Stat.  1916,  §§  7615-7618) 
is  unconstitutional  in  that  it  deprives  alien 
enemies  of  their  liberty  without  due  process 
of  law. 

Dartmouth     College     v.     Woodward,     4 

Wheat.  518,  4  L.  ed.  629,  2  Kent,  Com.  10; 

Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 

ii    ■  .  i » i         ....         . . .  ..■■■■. 

held  that  the  action  of  the  President,  under 
the  power  vested  in  him  by  §  4067,  U.  S. 
Rev.  Stat.,  Comp.  Stat.  1916,  §  7615,  in 
ordering  the  summary  arrest  and  detention 
of  an  alien  enemy  within  the  United  States, 
is  not  subject  to  judicial  review  on  habeas 
corpus. 

For  discussion  of  the  validity  of  the  in- 
ternment of  naturalized  citizens,  see  note  in 
7  B.  R.  C.  772. 

On  the  question  whether  the  constitu- 
tional guaranties  of  citizens  continue  during 
war  or  insurrection,  see  note  in  45  L.R.A. 
(N.  S.)  996. 

Upon  the  rights  of  alien  enemies  as  liti- 
gants, see  note  in  L.R.A.1918B,  189,  and  its 
continuation  in  ante,  801. 


565;  Peerce  v.  Kitzmiller,  19  W.  Va.  564; 
Bruns  v.  Multnomah  R.  Co.  8  Sawy.  548, 
15  Fed.  177;  Stuart  v.  Palmer,  74  N.  Y. 
190,  30  Am.  Rep.  289;  People  v.  O'Brien, 
111  N.  Y.  1,  2  L.R.A.  255,  7  Am.  St.  Rep. 
684,  18  N.  E.  692;  Jensen  v.  Union  P.  R. 
Co.  6  Utah,  253,  4  L.R~&.  725,  21  Pac  994; 
Wong  Wing  v.  United  States,  163  U.  S,  228, 
229,  41  L.  ed.  140,  16  Sup.  Ct.  Rep.  977; 
Lockington  v.  Smith,  Pet  C.  C.  466,  Fed. 
Cas.  No.  8,448,  8  Cyc.  1085;  Re  Parrott,  1 
Fed.  486;  Buford  v.  Speed,  11  Bush,  338; 
McVeigh  v.  United  States,  11  Wall.  266, 
20  L.  ed.  82;  Yick  Wo  v.  Hopkins,  118 
U.  S.  369,  30  L.  ed.  226,  6  Sup.  Ct.  Rep. 
1064;  Portland  v.  Bangor,  65  Me.  120,  20 
Am.  Rep.  681;  Underwood  v.  People,  32 
Mich.  1,  20  Am.  Rep.  633;  Doyle's  Petition 
(Re  Gannon)  16  R.  I.  537,  5  L.R.A.  359, 
27  Am.  St.  Rep.  759,  18  Atl.  159;  Re  Lam- 
bert,  134  Cal.  633,  55  L.R.A.  856,  86  Am. 
St.  Rep.  296,  66  Pac.  851. 

There  is  no  allegation  in  the  indictment 
that  Bopp  and  Von  Schack  were  alien 
enemies  at  the  tune  of  their  arrest  and 
imprisonment. 

United  States  v.  Woods,  224  Fed.  278; 
United  States  v.  Melfi,  118  Fed.  899. 

The  indictment  does  not  set  forth  the  con* 
tents  of  the  letters  whose  sending  is  alleged 
to  have  been  overt  acts  in  furtherance  of 
the  alleged  conspiracy. 

United  States  v.  Watson,  17  Fed.  145. 

Mr.  John  W.  Preston  and  Miss  Annette 
Abbott  Adams,  for  the  United  States: 

While  in  an  indictment  charging  a  con- 
spiracy to  commit  an  offense  against  the 
United  States,  the  objective  offense  need 
not  be  set  forth  with  as  great  particularity 
as  when  its  direct  violation  is  charged,  the 
present  indictment  charges  the  objective 
offense  with  as  great,  if  not  greater,  par* 
ticularity  than  is  necessary  even  for  the 
direct  offense,  as  it  follows  substantially 
the  language  of  the  statute,  which  is  suf- 
ficient. 

Williamson  v.  United  States,  207  U-  8. 
425,  52  L.  ed.  278,  28  Sup.  Ct.  Rep.  163; 
Smith  v.  State,  76  Ala.  09;  DeSoto  v. 
Brown,  44  Mo.  App.  148;  State  v.  Angelo, 
18  Nev.  425,  4  Pac.  1080,  5  Am.  Crim.  Rep. 
62;  Barthelow  v.  State,  26  Tex.  175;  Har- 
ris v.  Com.  23'  Ky.  L.  Rep.  775,  64  S.  W. 
434;  Houpt  v.  State,  100  Ark.  409,  140 
S.  W.  294;  Dickens  v.  State,  109  Ark.  425, 
160  S.  W.  218;  People  v.  Murray,  57  Mich. 
396,  24  N.  W.  118,  6  Am.  Crim.  Rep.  31; 
State  v.  Addcock,  65  Mo.  590;  State  v. 
Johnson,  93  Mo.  317,  6  S.  W.  77;  Com.  v. 
Lee,  107  Mass.  207;  Ex  parte  Ah  Bsn,  10 
Nev.  264;  Gunyon  v.  State,  68  Ind.  79; 
State  v.  Hedrick,  35  Tex.  486;  Hinckle  v. 
Oom.  23  Ky.  L.  Rep.  1988,.  66  S.  W.  816, 
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14  Am.  Crinu  Rep.  343;   Wharton,  Crim. 
Law,  §  167.4. 

The  acts  of  sending  the  letters  in  ques- 
tion constitute  the  overt  acts  charged,  and 
in  an  indictment  for  conspiracy  it  is  not 
necessary  to  show  how  the  act  charged  as 
an  overt  act  in  pursuance  of  and  to  effect 
the  object  thereof  would  tend  to  effect  the 
object  of  the  conspiracy. 

United  States  v.  Benson,  17  C.  C.  A.  293, 
44  U.  S.  App.  219,  70  Fed.  591;  United 
States  v.  fcancne,  7  Fed.  715;  United  States 
r.  Donau,  11  Blatchf.  168,  Fed.  Cas.  No. 
14,983;  8  Cyc.  671. 

Mr.  Charles  Warren,  Assistant  Attor- 
ney General,  also  for  the  United  States: 

The  plenary  power  of  the  Congress  of 
the  United  States  to  take  the  persons  and 
property  of  resident  alien  enemies  has  been 
expressly  upheld  by  the  Supreme  Court. 

Brown  v.  United  States,  8  Cranch.  110, 
122,  123,  3  L:  ed.  504,  508,  509;  1  Kent, 
Com.  1829,  pp.  56-59;  Dana's  Wheaton,  In- 
ternational  Law,  1866,  §  304;  Halleck,  In- 
ternational Law,  p.  315;  Woolsey,  Interna- 
tional Law,  1867,  $  118;  Ware  v.  Hylton, 
3  Ball.  199,  220-228,  281,  1  L.  ed.  568,  580, 
604;  Fairfax  v.  Hunter,  7  Cranch.  603,  620, 
3  L.  ed.  453  457. 

The  exercise  by  Congress  of  its  war 
powers  with  reference  to  resident  alien 
enemies  is  not  so  restricted  by  the  due  pro- 
cess clause  of  the  5th  Amendment  as  to 
entitle  an  alien  enemy  to  recourse  to  the 
courts  in  time  of  war. 

Den  ex  dem.  Murray  v.'Hoboken  Land  & 
Lumber  Co;  18  How.  272,  277,  15  L.  ed. 
372,  374;  Butler  v.  Perry,  240  U.  S.  328, 
00  L.  ed.  672,  36  Sup.  Ct.  Rep.  258;  Jacob- 
sen  t.  Massachusetts,  197  U.  S.  11,  29,  49 
L.  ed.  643,  651,  25  Sup.  Ct  Rep.  358,  3 
Ann.  Cas.  765;  Angelus  v.  Sullivan,  158 
C.  C.  A.  280,  246  Fed.  54;  Miller  v.  United 
8tates  (Page  v.  United  States)  11  Wall. 
268,  20  L.  ed.  135;  Stewart  v.  Kahn  (Stew- 
art v.  Bloom)  11  Wall.  493,  20  L.  ed.  176; 
United  States  ex  rel.  Turner  v.  Williams, 
194  U.  S.  279,  48  L.  ed.  979,  24  Sup.  Ct. 
Rep.  719;  United  States  v.  Ju  Toy,  198 
U.  S.  253,  49  L.  ed.  1040,  25  Sup.  Ct.  Rep. 
644;  Chinese  Exclusion  Case,  130  U.  S.  581, 
606,  32  L.  ed.  1068,  1074,  9  Sup.  Ct.  Rep. 
623. 

Due  process  of  law,  under  the  common 
law,  gave  to  a  resident  alien  enemy  no 
rights  which  he  could  maintain  in.  the 
courts.  He  had  no  rights  or  privileges,  ex- 
cept such  as  arose  from  a  license  or  other 
form  of  protection  which  the  sovereign  chose 
to  grant;  his  person  or  property  could  be 
seized  and  he  had  no  redress. 

1  Bl.  Com:  372;  Porter  v.  Freudenberg 
[1915]    1  K.'  B.   857,  W.  N.  43,  84  L.  J. 
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K.  B.  N.  S.  1001,  112  L.  T.  N.  S,  313,  31. 
Times  L.  R.  162,  59  Sol.  Jo.  216,  20  Com. 
Cas.  189,  32  R.  P.  C.  109;  Rex  v.  Vine 
Street  Police  Station  [1916]  1  K.  B.  268, 
7  B.  R.  0.  868,  85  L.  J.  K.  B.  N.  S.  210, 
113  L.  T.  N.  S.  971,  80  J.  P.  49,  32  Times 
L.  R.  3;  Bond  v.  Richardson,  Owen  45,  74 
Eng.  Reprint,  888;  Cro.  Eliz.  pt.  1,  p.  142, 
78  Eng.  Reprint,  398;  1  Co.  Litt.  129a; 
Gilbert,  History  of  Common  Pleas,  205; 
Brandon  v.  Nesbitt,  6  T.  R.  23,  101  Eng. 
Reprint,  415,  3  Revised  Rep.  109,  2  Eng. 
Rtil.  Cas.  649;  Wells  v.  Williams,  1  Ld. 
Raym.  282,  1  Salk.  46,  91  Eng.  Reprint, 
45,  1086;  Daubigny  v.  Davallon,  2  Anstr. 
462,  145  Eng.  Reprint,  936:'  Clarke  v. 
Morey,  10  Johns.  69;  Bradwell  v.  Weeks, 
13  Johns.  1;  Bagwell  v.  Babe,  1  Rand. 
(Va.)  272;  Hutchinson  v.  Brock,  11  Mass. 
119. 

Gilbert,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  plaintiffs  in  error  were  convicted, 
and  sentenced  under  an  indictment  which 
charged  them  with  a  conspiracy  to  aid  and 
abet  E.  H.  Von  Schack  and  Franz  Bopp  to 
escape  from  the  custody  of  Colonel  George 
R.  McGunnegle,  an  officer  of  the  United 
States  Army,  who  was  in  command  of  the 
military  reserve  of  Fort  McDowell,  Cali- 
fornia, and  who  was  holding  said  Von 
Schack  and  Bopp  in  his  custody  by  virtue 
of  an  order  for  their  arrest  and  confine- 
ment issued  by  the  President  on  April  6, 
1917,  under  the  provisions  of  §§  4067-4070, 
Rev.  Stat.,  Comp.  Stat.  1916,  §§  7615-7618, 
and  the  public  proclamation  of  a  state  of 
war  between  Germany  and  the  United 
States,  promulgated  by  the  President  on. 
April  6,  1917;  the  said  Von  Schack  and 
Bopp  having  been  arrested  on  April  7, 
1917,  as  alien  enemies,  by  the  United 
States  marshal  at  San  Francisco,  acting, 
under  the  authority  of  the  said  order  of  the 
President,  and  having  been  turned  over  to 
the  custody  of  said  Colonel  McGunnegle 
and  held  by  him. 

A  demurrer  was  interposed  to  the  indict- 
ment, one  of  the  grounds  of  which  was  that 
it  was  not  alleged  therein  that  said  Von 
Schack  and  Bopp  were  alien  enemies  of  the 
United  States,  and  it  is  now  contended  that 
for  the  omission  of  that  allegation  the  in- 
dictment is  fatally  defective.  The  conten- 
tion cannot  be  sustained.  In  charging  a 
conspiracy  to  accomplish  an  unlawful 
rescue,  it  is  not  necessary  that  the  charge 
go  further  than  the  language  of  the  statute 
which  defines  the  offense.  Section  141  of 
the  Criminal  Code  provides  for  the  punish- 
ment of  anyone  who  shall  rescue  or  attempt 
to  rescue  from  the  custody  of  any  officer 
any    person    arrested  upon    a   warrant    or 
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other  process  issued  under  the  provisions 
of  any  law  of  the  United  States,  or  who 
shall  aid,  abet,  or  assist  any  person  so  ar- 
rested to  escape  from  the  custody  of  such 
officer.  The  indictment  charges,  in  the  lan- 
guage of  this  section,  that  Von  Schack  and 
Bopp  were  arrested  and  confined  by  virtue 
of  an  order  issued  by  the  President  under 
the  provisions  of  Rev.  Stats.  §f  4067  et 
seq.,  and  that  they  were  arrested  as  alien 
enemies.  Com.  v.  Malloy,  119  Mass.  347; 
Com.  v.  Lee,  107  Mass.  207 ;  Houpt  v.  State, 
100  Ark.  409,  140  S.  W.  294,  Ann.  Cas. 
1913C,  690;  People  v.  Murray,  57  Mich. 
396,  24  N.  W.  118,  6  Am.  Crim.  Rep.  31; 
State  v.  Sutton,  170  Ind.  473,  84  N.  E.  824; 
Smith  v.  State,  76  Ala.  69. 

We  find  no  merit  in  the  contention  that 
the  law  under  which  Von  Schack  and  Bopp 
were  held  is  unconstitutional,  in  that  it 
deprives  them  of  liberty  without  due  pro- 
cess of  law.  The  sections  under  which 
these  alien  enemies  were  held  were  orig- 
inally enacted  as  the  Alien  Enemy  Act  of 
July  6,  1798,  and  from  that  date  to  this, 
although  occasion  has  seldom  arisen  to  en- 
force the  statute,  no  question  has  been 
made  of  its  constitutionality.  While,  as  to 
property  rights  and  life  and  liberty,  all 
aliens  domiciled  in  the  United  States,  or 
temporarily  therein,  are  accorded  the  equal 
protection  of  the  law,  and  due  process  of 
law,  such  is  not  the  case  as  to  alien 
enemies.  "Alien  enemies  have  no  rights 
and  no  privileges,  unless  by  special  favor, 
during  time  of  war."  2  C.  J.  1047.  Such 
was  the  common  law.  "Alien  enemies  have 
no  rights,  no  privileges,  unless  by  the 
King's  special  favor,  during  time  of  war." 
1  Bl.  Com.  372.  There  is  nothing  in  the 
Constitution  or  laws  of  the  United  States 
which  in  any  way  has  changed  the  com- 
mon-law rule,  or  restricted  the  power  of 
Congress  to  enact  the  Alien  Enemy  Law. 
Power  to  enact  such  a  law  may  at  times 
be  essential  to  the  preservation  of  the  gov- 
ernment, and  the  right  of  all  nations  to 
exercise  it  is  recognized  in  international 
law.  In  Brown  v.  United  States,  8  Cranch. 
110,  121,  3  L.  ed.  504,  508,  Chief  Justice 
Marshall  said:  "Respecting  the  power  of 
government,  no  doubt  is  entertained.  That 
war  gives  to  the  sovereign  full  right  to 
take  the  persons  and  confiscate  the  prop- 
erty of  the  enemy,  wherever  found,  is  con- 
ceded. The  mitigations  of  this  rigid  rule, 
which  the  humane  and  wise  policy  of  mod- 
ern times  has  introduced  into  practice,  will 
more  or  less  affect  the  exercise  of  this 
right,  but  cannot  impair  the  right  itself." 

Even  in  times  of  peace  the  admission  of 
aliens  to  the  United  States  and  their 
presence  here  are  not  of  right,  but  of  favor. 

L.R.A.1918E. 


In  United  States  ex  rel.  Turner  v.  Wil- 
liams, 194  U.  S.  279,  289,  48  L.  ed.  979, 
983,  24  Sup.  Ct.  Rep.  719,  722,  it  was  said: 
"Repeated  decisions  of  this  court  have  de- 
termined that  Congress  has  the  power  to 
exclude  aliens  from  the  United  States,  to 
prescribe  the  terms  and  conditions  on  which 
they  may  come  in,  to  establish  regulations 
for  sending  out  of  the  country  such  aliens 
as  have  entered  in  violation  of  law,  and  to 
commit  the  enforcement  of  such  conditions 
and  regulations  to  executive  officers;  that 
the  deportation  of  an  alien  who  is  found 
to  be  here  in  violation  of  law  is  not  a  de- 
privation of  liberty  without  due  process 
of  law." 

The  first  reported  case  arising  under  the 
Alien  Enemy  Act  is  Lockington's  Case, 
Brightly  (Pa.)  269.  Lockington,  an  alien 
enemy,  had  refused  to  comply  with  the  ex- 
ecutive order  of  February  23,  1913,  requir- 
ing alien  enemies  who  were  within  40  miles 
of  tidewater  to  retire  to  such  places  beyond 
that  distance  from  tidewater  as  should  be 
designated  by  the  marshals.  He  was  ar- 
rested, and  on  petition  for  habeas  corpus 
attempted  to  test  the  legality  of  his  im- 
prisonment. Chief  Justice  Tilghman  said 
of  the  act:  "It  is  a  provision  for  the  pub- 
lic safety,  which  may  require  that  the  alien 
should  not  be  removed,  but  kept  in  the 
country  under  proper  restraints.  ...  It 
is  never  to  be  forgotten  that  the  main  ob- 
ject of  the  law  is  to  provide  for  the  safety 
of  the  country  from  enemies  who  are  suf- 
fered to  remain  within  it.  In  order  to  effect 
this  safety,  it  might  be  necessary  to  act  on 
sudden  emergencies.  .  .  .  The  President, 
being  best  acquainted  with  the  danger  to 
be  apprehended,  is  best  able  to  judge  of  the 
emergency  which  might  render  such  meas- 
ures necessary.  Accordingly,  we  find  that 
the  powers  vested  in  him  are  expressed  in 
the  most  comprehensive  terms." 

On  the  second  petition  for  habeas  corpus 
Judge  Yeates  said:  "When  the  vessel  of 
the  commonwealth  is  in  danger,  partial 
evils  must  be  submitted  to,  in  order  to 
guard  against  a  general  wreck.  Aliens  who 
have  come  among  us  before  a  declaration 
of  war  against  their  sovereign,  and  con- 
tinue to  reside  among  us  after  it,  cannot 
expect  an  exemption  from  such  evils." 

And  Judge  Brackenridge  said:  "Alien 
enemies,  remaining  in  our  country  after  a 
declaration  of  war,  are  to  be  treated  ac- 
cording to  the  law  of  nations,  and  it  has 
been  so  argued  in  this  case.  Shall,  then, 
the  judicial  power  constitute  itself  a  judge 
between  the  Executive  of  the  general  gov- 
ernment and  the  nation  with  whom  we  are 
at  war,  and  say  whether  the  proceeding  in 
the  case  of  their  subjects  remaining  in  our 
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country  has  been  according  to  the  law  of 
nations  ?" 

In  Lockington  v.  Smith,  1  Pet.  C.  C.  466, 
Fed.  Cas.  No.  8,448,  Washington,  Circuit 
Justice,  said:  "It  seems  perfectly  clear 
that  the  power  to  remove  was  vested  in  the 
President,  because,  under  certain  circum- 
stances, he  might  deem  that  measure  most 
effectual  to  guard  the  public  safety.  But 
he  might  also  cause  the  alien  to  be  re- 
strained or  confined  if,  in  his  opinion,  the 
public  good  should  forbid  his  removal." 

And  answering  the  contention  that  judi- 
cial authority  must  be  resorted  to  to  en- 
force the  regulations  so  established  by  the 
President  under  the  law,  he  said:  "Such 
a  construction  would,  in  my  opinion,  be  at 
variance  with  the  spirit  as  well  as  with  the 
letter  of  the  law,  the  great  object  of  which 
was  to  provide  for  the  public  safety  by  im- 
posing such  restraints  upon  alien  enemies 
as  the  chief  executive  magistrate  of  the 
United  States  might  think  necessary,  and 
of  which  his  particular  situation  enabled 
him  best  to  judge." 

In  Fries'  Case,  9  Fed.  Cas.  No.  5,126, 
Circuit  Justice  Iredell,  charging  the  jury 
concerning  the  provisions  of  the  Alien 
Enemy  Act,  said:  "In  cases  like  this  it 
is  ridiculous  to  talk  of  the  crime,  because 
perhaps  the  only  crime  that  a  man  can 
then  be  charged  with  is  his  being  born  in 
another  country  and  having  a  strong  at- 
tachment to  it.  He  is  not  punished  for  a 
crime  that  he  has  committed,  but  deprived 
of  the  power  of  committing  one  hereafter, 
to  which  even  a  sense  of  patriotism  may 
tempt  a  warm  and  misguided  mind.  .  .  . 
The  opportunities,  during  a  war  of  making 
use  of  men  of  such  a  description  are  so 
numerous  and  so  dangerous  that  no  pru- 
dent nation  would  ever  trust  to  the  pos- 
sible good  behavior  of  many  of  them." 


Without  merit,  also,  is  the  contention 
that  the  indictment  is  defective  for  its 
failure  to  set  forth  the  contents  of  two  let- 
ters, the  sending  of  which  by  the  plaintiffs 
in  error  was  alleged  as  ovirt  acts  to  ac- 
complish the  conspiracy.  It  is  asserted 
that  by  the  rules  of  criminal  pleading,  if 
a  written  document  is  relied  upon  to  sus- 
tain the  prosecution,  it  must  be  set  forth, 
either  verbatim  or  in  substance,  citing 
United  States  v.  Watson  (D.  C.)  17  Fed. 
145.  That  was  a  case  in  which  the  defend- 
ants were  charged,  under  §  5511,  Rev.  Statr, 
with  a  conspiracy  to  accomplish  a  specified 
result  by  force,  threat,  intimidation,  etc., 
or  "by  any  other  unlawful  means;"  and, 
as  the  information  alleged  that  the  unlaw- 
ful means  used  was  a  certain  written  in- 
strument, it  was  held  that  the  instrument 
should  be  set  forth,  in  order  that  the  court 
might  know  whether  an  offense  was 
charged.  But  here  the  offense  charged  is 
an  unlawful  conspiracy,  and  the  sending  of 
the  letters  are  but  two  of  the  overt  acts 
pleaded. 

Another  overt  act  is  the  procurement  of 
money  to  carry  out  the  conspiracy,  and  still 
another  is  the  giving  of  a  certain  sum  of 
money  to  effect  the  conspiracy.  In  an  in* 
dictment  for  conspiracy  it  is  not  necessary 
to  show  how  the  act  charged  to  be  an  overt 
act  would  tend  to  effect  the  objects  of  the 
conspiracy.  United  States  v.  Benson,  17 
C.  C.  A.  293,  44  U.  S.  App.  219,  70  Fed. 
591;  Houston  v.  United  States,  133  C.  C.  A, 
562,  217  Fed.  852.  An  indictment  for  con- 
spiracy is  sufficient  if  some  of  the  overt 
acts  are  sufficiently  pleaded;  and,  where 
several  overt  acts  are  charged,  it  is  not 
necessary  to  prove  them  all.  '  12  C.  J.  627. 

The  judgment  is  affirmed. 

Petition  for  rehearing  denied  Julv  1, 
1918. 


UNITED     STATES     CIRCUIT    COURT 
OF  APPEALS,  EIGHTH  CIRCUIT. 

ROBERT  HENRY  FRANKE,  Appt., 

v. 

CUNLIFF  H.  MURRAY,  Respt. 

(248  Fed.  865.) 

Constitutional      law  —  delegation      of 
power  —  Selective  Draft  Act. 
1.  Congress   did  not,  by   permitting   the 
President   to   make   rules   and    regulations 
under  the  Selective  Draft  Act,  unconstitu- 
tionally delegate  legislative  power. 
For  other  cases,  see  Constitutional  Law,  I. 
d,  1,  in  Di&  1-52  N.  8. 

Note.  —  As  to  court  decisions  under  Se- 
lective Service  Act  of  May  18,  1917,  see 
annotation  following  this  case;  post,  1018. 
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Army  —  refusal  to  obey  draft  —  absence 
of  oath  —  effect. 

2.  The  taking  of  the  oath  as  a  soldier  is 
not  necessary  to  subject  one  summoned  un- 
der the  selective  draft  to  punishment  as  a 
deserter  for  refusal  to  obey  the  summons, 
where  the  statute  provides  that  all  persons 
lawfully  drafted  are  subject  to  the  articles 
of  war;  and  the  article  requiring  enlisted 
men  to  take  the  oath  is  immaterial. 

For  other  eases,  see  Army  and  Navy,  in  Dig, 

1-52  N.  8. 
Same  —  right  to  trial  by  civil  conrt. 

3.  The  provision  of  the  Selective  Draft 
Act  making  it  a  misdemeanor  to  violate  any 
provision  of  the  act  does  not  require  the 
trial  of  one  refusing  to  obey  the  draft,  by 
a  eivil  court,  where  those  subject  to  military 
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Ihwb  axe  excepted  from  the  prevision  of  the 

law. 

For  other  cases,  see  Army  and  Navy,  in  Dig. 

1-32  N.  8. 
Habeas  corpus  —  release  of  draftee. 

4.  Habeas  corpus  will  not  lie  to  release 
one  who  has  had  a  fair  opportunity  to  be 
heard  before  the  draft  board,  from  custody 
to  which  he  has  been  committed  for  refusal 
to  obey  the  draft,  because  of  alleged  re- 
ligious convictions. 

For  other  cases,  see  Habeas  Corpus,  II.  in 
Dig.  1-52  N.  S. 

Statute  —  Implied  repeal* 

5.  A  statute  making  subject  to  the  ar- 
ticles of  war  all  persons  drafted  into  the 
military  service  of  the  United  States  is  not 
repealed  by  a  statute  making  it  a  misde- 
meanor to  violate  any  provision  of  the 
Selective  Draft  Act,  but  excepting  those 
subject  to  military  law  from  its  provisions. 
For  other  cases,  'see  Statutes,  HI.  in  Dig. 

1-62  N.  B. 

(February  14,  1918.) 

APPEAL  by  petitioner  from  a  judgment 
of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri 
(Dyer,  District  Judge)  discharging  a  writ 
of  habeas  corpus  and  remanding  him  to  cus- 
tody, to  which  he  had  been  committed  for 
refusal  to  obey  the  draft.    Affirmed. 

Statement  by  Trieber,  District  Judge: 
The  appellant,  a  citizen  of  the  United 
States,  between  the  ages  of  twenty-one  and 
thirty-one,  filed  a  petition  for  a  writ  of 
habeas  corpus,  alleging  that  he  is  unlaw- 
fully imprisoned  and  deprived  of  his  liberty 
by  the  respondent,  commandant  of  Jefferson 
barracks,  in  the  county  of  St.  Louis,  state 
of  Missouri.  He  stated  in  his  petition  that 
he  was  duly  enrolled  and  registered  under 
the  act  of  Congress  of  May  18,  1017,  known 
as  the  "Selective  Draft  Act;"  that,  subse- 
quently, he  was  informed  by  notice  from  the 
local  board  that  he  had  been  drafted  for 
service  in  the  military  establishment  of  the 
United  States  under  said  act  of  Congress; 
that,  in  response  to  said  notice,  he  attended 
upon  said  board,  and  claimed  exemption 
under  the  terms  of  said  act,  on  the  ground 
that  he  was  a  member  of  a  well- recognized 
religious  sect  and  organization,  whose  prin- 
ciples and  creed  forbid  its  members  partici- 
pating in  war  in  any  form,  and  that  his 
religious  convictions  were  against  war  or 
participation  therein,  which  claim  was  by 
the  board  rejected;  that,  having  been  found 
physically  qualified  for  service,  he  was  duly 
notified  to  report  for  transportation  to  a 
military  encampment  of  the  United  States, 
for  the  purpose  of  being  assigned  to  duty  as 
a  member  of  said  military  establishment  of 
the  United  States;  that  he  refused  to  ap- 


pear in  response  to  the  notice,  given  him, 
whereupon  he  was  arrested  and  taken  into 
custody  by  direction  of  the  board,  and 
turned  over  to  the  respondent  as  a  deserter 
from  the  army  of  the  United  States,  to  be 
tried  by  a  court-martial;  that  his  detention 
is  without  due  process  of  law,  and  in  viola- 
tion of  the  Constitution. 

Upon  presentation  of  the  petition,  a  writ 
of  habeas  corpus  was  granted  by  the  district 
court.  The  respondent  produced  the  appel- 
lant and  made  a  return  to  the  writ,  denying 
that  the  petitioner  was  a  member  of  any 
religious  sect  or  organization  whose  creed 
and  principles  forbade  its  members  to  par- 
ticipate in  war  in  any  form.  The  response 
also  set  up  all  the  steps  which  were  taken 
by  the  board,  and  which  were  in  strict  con- 
formity with  the  act  of  Congress  and  the 
mobilization  regulations  of  the  President 
of  the  United  States.  To  this  return,  the 
petitioner  filed  what  may  be  termed  a  re- 
ply, denying  that  he  deserted  the  military 
service  of  the  United  States,  and  that  he 
was  a  deserter,  as  he  never  was  in  the  mili- 
tary service  of  the  United  States,  never 
having  taken  the  oath  as  a  soldier.  The 
hearing  was  had  on  the  pleadings,  no  evi- 
dence being  introduced  by  either  party, 
whereupon  the  writ  was  discharged,  and  the 
appellant  remanded  to  the  custody  of  the 
respondent.  From  this  judgment  this  ap- 
peal is  being  prosecuted. 

Argued  before  Hook  and  Smith,  Circuit 
Judges,  and  Trieber,  District  Judge. 

Messrs.  Chester  H.  Krum  and  Kurt 
Von  Reppert,  for  appellant: 

To  be  a  deserter  from  the  Army  of  the 
United  States,  the  individual  to  whom  the 
act  of  desertion  can  be  attributed  must  be 
a  soldier  who  has  become  a  part  of  the 
military  establishment,  by  reason  of  his 
having  relinquished  or  lost  his  status  as  a 
civilian,  by  some  process  by  means  of  which 
th*  military  status  as  soldier  has  been 
created. 

Re  Grimley,  137  U.  S.  147-157,  34  L.  ed\ 
636-640,  11  Sup.  Ct.  Rep.  54;  Houston  v. 
Moore,  5  Wheat.  1,  5.  L.  ed.  19. 

Lieutenant  Colonel  Nathan  William  Mac- 
Chesney,  Judge  Advocate,  and  Messrs. 
Walter  N.  Davis,  Arthur  L.  Oliver, 
Joseph  Wheless,  and  William  J.  Martin, 
for  respondent. 

Trieber,    District   Judge,  delivered    the 

opinion  of  the  court: 

The  grounds  upon  which  it  is  sought  to 
reverse  the  judgment  of  the  court  below  are: 
(1)  That  in  order  to  be  a  deserter  one  must 
be  in  the  actual  military  service,  and  that, 
until  he  has  been  sworn  in  as  a  soldier,  he 
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hat  not  losij  hjia  status  as  a.  civilian. ,  ( 2 )  H 
he  has  committed  any  offense,  or  violated 
any  of  the  laws  of  t,he  United  States,  he 
subjected  himself  to  civil  prosecution. .  only, 
under  the  provisions  of  f  6  of  the  Conscrip- 
tion Act.  ( 3  J  That  Congress,  had  no  powe* 
to  authorize  the  President  to  make  any 
rules  and  regulations  which  should  have  the 
affect  of  law,  that  being  a.  delegation  of 
legislation  which  is  not  permissible  under 
the  Constitution, 

As  to  the  last  claim,  it  is  sufficient  to  say 
that  it  was  adversely  disposed  of  by  the 
Supreme  Court  in  Selective  Draft.  Law 
Cases  (Arver  v.  United  States)  245  U.  S. 
366,  62  L.  ed.  —  „  UR.A-1918C,  301,  33  Sup. 
Ct  Rep.  159,  Ann.  Ce*  1918B,  856,  opinion 
filed  January  7,  1918. 

To  sustain  the  first  proposition,  counsel 
rely  on  Houston  v.  Moore,  5  Wheat.  1,  5 
L.  ed..  19,  and  Re  .Grimley,  137  U.  S.  U7, 
34  L.  ed.  63a,  11  Sup.  Ct.  Hep.  54.  Neither 
of  these  cases  is  applicable  to  the  issues  in 
this  case,  or  the  acta  of  Congress  under 
which  appellant  ia  held.  In  Houston  v. 
Moore,  the  question  before  the  court  was, 
whether  a  statute  of  the  state  of  Pennsyl- 
vania, which  provided  that  a  militiaman  of 
that  state  was  subject  to  trial  by  a  court- 
martial  of  the  state  for  failing  to  responl 
when  called,  was  constitutional.  The  con- 
tention was  that  Congress  alone  had  that 
power,  and  a  statute  of  a  state  is  therefore 
unconstitutional.  This  was  denied  by  the 
highest  court  of  the  state  of  Pennsylvania 
and,  upon  writ  of  error  to  the  Supreme 
Court  of  the  United  States*  that  judgment 
was  affirmed;  the  court  holding  that,  in  the 
absence  of  action  by  Congress  the  state 
possessed  that  power. 

In  Re  Grimley,  the  only  question  involved 
was  that  of  a  voluntary  enlistment;  hence, 
does  not  apply  to  a  Selective  Draft  tet, 
such  as  is  the  Act  of  Congress  of  May  18, 
1917.  McCall'B  Case,  5  Phil  a.  259,  Fed.  Cos. 
No.  8,669.  Section  2  of  the  Selective  Draft 
Act  provides :  "All  persons  drafted  into  the 
service  of  the  United  States  .  .  k  shall, 
from  the  date  of  said  draft  or  acceptance, 
be  subject  to  the  laws  and  regulations  gov- 
erning the  regular  army/'  ' 

This,  of  course,  includes  the  Articles  of 
War,  as  members  of  the  Tegular  arm^  are 
subject  to  trial  by  court-martfal.  Article  2 
ef  the. Article*  c4  War  (ft  I84B,<Rev.  Stafc, 
as  amended  by  Act  Aug.  29,  1916,  chbpt  418, 
39  Stat  at  L.  650,  Comp.  Stat.  1916, 
|  2308a)  provides: 

"Persons  Subject,  to  Military  Law.  The 
following  -persons  are  subject  to  these  ar- 
ticled and  fihaH  be  understood  as  included 
in  the  term  'any  person  subject  to  military 
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law/  or  'persons  .subject  to  .military  Jaw/ 
whenever  used  in  these  articles:  Provided^ 
that  nothing  contained  in  this  aet,  except 
as  specifically  provided  in  article  two,  s.uh-r 
paragraph  (c),  shall  be  construed  to  apply 
to  any  person  under  the  United  States  naval 
jurisdiction,  unless  otherwise  specifically 
provided  by  law. 

"  (a)  All  officers  and  soldiers  belonging  to 
the  Regular  Army  of  the  United  States  j  all 
volunteers,  from  the  dates  of  their  muster 
or  acceptance  into  the  military  service  of 
the  United  States;  and  all  other  persons 
lawfully  called,,  drafted  or  ordered  into,  or 
to  duty  or  for  training  in,  the  said  service,, 
from  the  date*  they  are  require^  htf  the 
terms  of  the  call,  St  aft  or  order  to  obey 
the  same.** 

There  is,  therefore,  no  room  for  doubt 
that,  under  the  Selective  Draft  Act  and  the 
Articles  oi  War,  the  appellant  having  been 
drafted  into  the  service  of  the  United  States, 
he  became,  from  the  date  of  said  draft,  and 
certainly  after  acceptance  and  notice,  sub- 
ject to  the  laws  and*  regulations  governing 
the  Regular  Army,  including  the  Articles 
of  War.  The  laws  governing  voluntary  en- 
listments cannot  be  applied  to  involuntary 
enlistments  by  draft  of  etnnoripttoti. 

It  is  also  claimed  that  the  time  when  he 
became  a  soldier,  within  the  meaning  of  the 
law,  is  regulated  by  article  109  of  the  Ar- 
ticles of  Wax.  But  that  article  only  refer* 
to  voluntary  enlistments.  It  reads,  "At 
the  time  of  his  enlistment  every  soldier 
shall  take  the  following  oath  or  affirma- 
tion," and  then  follows  the  form  of  the  oath, 
But  as  the  petitioner  did  not  enliBt,  but  was 
drafted  under  the  Selective  Draft  Act,  this 
article  does  not  apply. 

The  claim  that,  if  the  petitioner  com- 
mitted any  offense.,  he  can  only  be  prose- 
cuted in  a  civil  court,  and  that  therefore 
a.  court-maTtial  is  without  jurisdiction,  i* 
equally  untenable.  The  contention  of  coun* 
eel  is  that,  as  §  6  of  the  Selective  Draft  Act 
makes  it  a  misdemeanor7  to  violate  any  of 
the  provisions  of  the  act  or  the  regulations 
made  thereunder,  theapfpeilant  can  only  be 
tried  in  a  civil  court.  But  that  section 
expressly  excepts  those  subject  to  military 
laws:  It  therefore  applies  only  to  those 
"not  subject  to  military  laws,"  and,  as  we 
hold  that  the  petitioner  is,  under  the  Selec- 
tive Draft  Act,  subject  to  military  law,  the 
contention  must  fail. 

The  claim  of  appellant  that  he  Is  a  mem- 
ber of  a  well-reeognteed  religious  sect  or 
organization;  whose  creed  and  principles 
forbid  the  members  participating  in  war  in 
any  form,  cannot  be  raised  in  a  collateral 
proceeding  like  this.    That  was  a  question 
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to  be  determined  under  the  act  of  Congress, 
first  by  the  local  board  and,  upon  appeal, 
by  the  district  board.  That  provisions  of 
this  nature  constitute  due  process  of  law, 
under  the  constitutional  guaranty,  has  been 
frequently  and  uniformly  held.  That  it 
applies  to  the  act  in  question  has  been  de- 
cided by  the  United  States  circuit  court 
of  appeals  for  the  second  circuit,  in  Angelus 
v.  Sullivan,  158  C.  C.  A.  280,  246  Fed.  54, 
and  by  district  courts,  in  United  States  ez 
rel.  Troiani  v.  Heyburn  (D.  C.)  245  Fed. 
360;  Re  Hutflis,  245  Fed.  798,  and  United 
States  ex  rel.  Koopowitz  v.  Finley,  245  Fed. 
871.  It  is  only  when  the  action  of  such  a 
board  was  without  jurisdiction,  or  if,  hav- 
ing jurisdiction,  it  failed  to  give  the  party 
complaining  a  fair  opportunity  to  be  heard 
and  present  his  evidence,  that  the  action  of 
such  a  tribunal  is  subject  to  review  by  the 
courts.  Chin  Yow  v.  United  States,  208 
U.  S.  8,  52  L.  ed.  369,  28  Sup.  Ct.  Rep.  201 ; 
Gegiow  v.  Uhl,  239  U.  S.  3,  60  L.  ed.  114, 
36  Sup.  Ct.  Rep.  2.  But  no  such  claim  is 
made  by  appellant.  On  the  contrary,  he 
admits  in  his  petition  that  he  had  a  fair 


opportunity  to  be  heard  and  present  his 
evidence. 

It  is  further  claimed  that  article  2  of  the 
Articles  of  War  was  repealed  by  implica- 
tion, by  |  6  of  the  Selective  Draft  Act. 
But  there  is  no  merit  in  this  claim.  Re- 
peals by  implication  are  never  favored,  and 
only  when  the  two  acts  are  totally  incon- 
sistent and  irreconcilable  will  the  older  act 
be  held  to  be  repealed  by  the  later.  No  re- 
pugnancy has  been  pointed  out  by  counsel, 
and  none  can  be  found.  Frost  v.  Wenie, 
157  U.  S.  46,  39  L.  ed.  614,  15  Sup.  Ct.  Rep. 
532;  United  States  v.  Greathouse,  166  U.  S. 
601,  41  L.  ed.  1130,  17  Sup.  Ct  Rep.  701; 
Washington  v.  Miller,  235  U.  S.  422,  428, 
59  L.  ed.  295,  298,  35  Sup.  Ct.  Rep.  119; 
Chase  v.  United  States,  152  C.  C.  A.  21, 
238  Fed.  887.  In  Washington  v.  Miller,  the 
court  said:  "Such  repeals  are  not  favored, 
and  usually  occur  only  where  there  is  such 
an  irreconcilable  conflict  between  an  earlier 
and  a  later  statute  that  effect  reasonably 
cannot  be  given  to  both." 

The  judgment  of  the  District  Court 
right,  and  is  affirmed. 
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This  act  is  sometimes  referred  to  as 
the  "Conscription  Law,"  sometimes  as 
the  "Selective  Draft  Law,"  and  some- 
times as  the  "Selective  Service  Act." 

The  constitutionality  of  the  act  having 
been  upheld  by  the  United  States  Su- 
preme Court  in  Selective  Draft  Law 
Cases  (Arver  v.  United  States)  (1918) 
245  U.  S.  366,  62  L.  ed.  349,  L.R.A. 
1918C,  361,  38  Sup.  Ct.  Rep.  159,  Ann. 
Cas.  1918B,  856,  and  the  companion 
cases  disposed  of  by  the  same  opinion, 
no  consideration  of  the  question  here  is 
necessary,  further  than  to  state  that  con- 
stitutional objections  to  the  act  have 
been  uniformly  overruled  by  cases  both 
before  and  since  the  decision  in  the  Ar- 
ver case:  Jones  v.  Perkins  (1918)  245 
U.  S.  390,  62  L.  ed.  — ,  38  Sup.  Ct.  Rep. 
166;  Cox  v.  Wood  (1918)  246  U.  S.  3, 
62  L.  ed.  — ,  38  Sup.  Ct.  Rep.  421; 
United  States  v.  Sugar  (1917)  243  Fed. 
423;  Story  v.  Perkins  (1917)  243  Fed. 
997;  United  States  v.  Stephens  (1917) 
245  Fed.  956;  Angelus  v.  Sullivan 
(1917)  158  C.  C.  A.  280,  246  Fed.  54; 
Franks  v.  Murray,  ante,  1015;  Breit- 
mayer  v.  United  States  (1918)  —  CCA. 
— ,  249  Fed.  929;  Claudius  v.  Davie 
(1917)  175  Cal.  208,  165  Pac.  689. 
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Judicial  motiee. 

The  courts  will  take  judicial  cogniz- 
ance of  the  regulations  prescribed  pur- 
suant to  the  law  for  the,  procedure  in 
claims  for  exemption,  and  such  regula- 
tions have  the  force  of  law.  United 
States  v.  Miller  (1918)  249  Fed.  985. 

All  regulations  made  under  the  Se- 
lective Service  Act,  when  promulgated, 
have  the  force  of  law,  and,  in  conjunc- 
tion with  the  statute,  are  matters  of 
judicial  notice,  which  the  pleader  is  not 
required  to  state.  United  States  v.  Scott 
(1918)  248  Fed.  361. 

A  court  will  take  judicial  notice  of 
the  regulations  promulgated  by  the  Sec- 
retary of  War  under  the  Selective  Serv- 
ice Act,  and  it  is  not  necessary  that 
they  be  set  forth  in  an  indictment  which 
charges  a  conspiracy  to  violate  the  stat- 
ute and  the  regulations  promulgated 
thereunder.  United  States  v.  Casey 
(1918)  247  Fed.  362. 


Powers  and  derisions  of  boards,  sx©m- 
•rmlly. 

The  members  of  the  local  boards  have 
no  power  to  waive  any  of  the  provisions 
of  the  Selective  Draft  Act,  or  regula- 
tions made  thereunder.  United  States 
ex  rel.  Koopowits  v.  Finley  (1917)  245 
Fed.  871. 
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The  district  and  local  boards  under 
the  act  are  special  tribunals,  vested  by 
law  with  authority  and  duty  to  hear  and 
determine  such  matters  as  the  law  di- 
rects. They  are  but  quasi  judicial,  and 
of  inferior  and  limited  jurisdiction.  But 
within  this  jurisdiction,  if  they  proceed 
as  the  law  directs,  their  decisions,  with 
some  exceptions,  unaffected  by  fraud  or 
mistake,  are  conclusive  upon  the  courts, 
and  wherever  collaterally  questioned. 
On  the  other  hand,  if  they  have  not  or 
exceed  their  jurisdiction,  or  substan- 
tially depart  from  the  procedure  pre- 
scribed by  law  for  them,  their  proceed- 
ings and  decisions  are  without  jurisdic- 
tion, and  void  everywhere.  Any  person 
aggrieved  by  their  proceedings  can  al- 
ways appeal  to  the  civil  courts  to  inquire 
therein.  Ex  parte  Beck  (1917)  245  Fed. 
967. 

They  are  subject  to  the  principle  de- 
clared in  McClaughry  v.  Deming  (1902) 
186  U.  S.  63,  46  L.  ed.  1049,  22  Sup.  Ct. 
Rep.  786,  that  the  facts  necessary  to 
show  the  jurisdiction  of  military  tribu- 
nals must  be  stated  positively,  and  it  is 
not  enough  that  they  may  be  inferred 
argument atively.  Ex  parte  Beck  (Fed.) 
supra. 

In  Angelus  v.  Sullivan  (1917)  158 
C.  C.  A.  280,  246  Fed.  54,  the  circuit 
court  of  appeals  for  the  second  circuit, 
while  approving  the  conclusion  reached 
by  the  district  judge  in  dismissing  a  bill 
for  a  review  of  the  action  taken  by  the 
district  and  local  exemption  boards,  in 
refusing  a  claim  for  exemption,  said  that 
it  disagreed  with  the  opinion  expressed 
by  the  district  judge,  that  the  courts 
cannot  interfere  with  the  actions  of  the 
boards;  and.  declared  that  the  civil 
courts  can  afford  relief  from  orders 
made  by  such  boards,  in  any  case  where 
it  is  shown  that  their  proceedings  have 
been  without  or  in  excess  of  their  juris- 
diction, or  have  been  so  manifestly  un- 
fair as  to  prevent  a  fair  investigation, 
or  where  there  has  been  a  manifest 
abuse  of  the  discretion  with  which  they 
are  invested  under  the  act  This  state- 
ment of  the  law  is  quoted  with  approval 
in  United  States  ex  rel.  Koopowitz  v. 
Pinley  (Fed.)  supra,  though  it  was  held 
that  there  had  been  no  abuse  of  discre- 
tion in  the  case  at  bar. 

A  writ  of  habeas  corpus  will  not  is- 
sue, where  it  is  sought  for  a  purpose 
which  will,  in  effect,  involve  a  review  of 
decisions  of  the  military  tribunals  on 
questions,  including  that  in  relation  to 
citizenship,  affecting  the  right  to  exemp- 
tion from  the  Draft  Act.    United  States 
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ex  rel.  Tromni  v.  Heyburn  (1917)  24$ 
Fed.  360. 

It  is  only  when  the  action  of  a  local 
or  district  exemption  board  is  without 
jurisdiction,  or  when,  having  jurisdic- 
tion, it  fails  to  give  the  party  complain- 
ing a  fair  opportunity  to  be  heard  and 
present  his  evidence,  that  the  action  of 
the  board  is  subject  to  review  by  the 
courts.    Franke  v.  Murray,  ante,  1015. 

The  court,  in  Ex  parte  Blazekovic 
(1918)  248  Fed.  327,  while  stating  that, 
upon  a  proper  showing  of  the  denial  of 
a  fair  hearing,  or  a  clear  or  gross  Abuse 
of  the  discretion  with  which  the  boards 
established  under  the  act  are  vested,  the 
court  has  power,  and  it  would  be  its 
duty,  to  grant  relief  from  a  decision  of 
such  board,  nevertheless  held  that,  in 
the  instant  case,  it  would  not  interfere 
with  the  decisions  of  the  boards  in  the 
matter  of  the  exemption  of  a  nonde- 
clarant  alien,  who  had  failed  to  file  his 
claim  for  exemption  within  the  required 
time. 

In  Ex  parte  Beck  (Fed.)  supra,  the 
court  held  that  the  action  of  the  district 
board,  after  having  certified  the  peti- 
tioner to  the  local  board,  in  entering 
upon  its  minutes  that  there  was  no  suf- 
ficient proof  of  his  being  an  alien,  was 
void,  as  without  jurisdiction. 

Ctaurt  r*at«dt**,  generally. 

Where  a  local  or  district  board  has 
denied  a  full  and  fair  hearing  to  an  in- 
dividual seeking  exemption  from  mili- 
tary service,  he  may,  if  restrained  of 
his  liberty,  sue  out  a  writ  of  habeas 
corpus  and  obtain  his  liberty.  Angelus 
v.  Sullivan  (Fed.)  supra. 

In  Angelus  v.  Sullivan  (Fed.)  supraj 
the  court,  upon  the  general  principle 
that  it  is  beyond  the  scope  of  the  pow- 
ers of  a  court  of  equity  to  enforce  mere 
personal  rights,  as  distinguished  from 
property  rights,  held  that  a  bill  for  an 
injunction  to  restrain  the  certifying  of 
the  complainant's  name  to  the  military 
authorities  for  military  service  was  not 
a  proper  remedy,  by  one  whose  claim  for 
exemption  was  alleged  to  have  been  im- 
properly rejected  by  the  local  and  dis- 
trict boards  under  the  act.  The  court 
said,  in  effect,  that  if  the  complainant 
had  been  deprived  of  his  liberty,  a  writ 
of  habeas  corpus  was  a  proper  remedy. 
As  to  the  principle  above  declared,  with 
reference  to  the  jurisdiction  to  protect 
personal  rights,  see  notes  to  Chappell  v. 
Stewart,  37  L.R.A.  783,  and  Itzkovitch 
v.  Whitaker,  1  L.R.A.(N".S.)  1147. 

The   court,   in   Angelus   v.    Sullivan1 
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(1S17)  158  C.  C.  A.  280,  246  Ted.  54, 
assigned  as  an  additional  reason  why  a 
bill  for  an  injunction  was  not  a  proper 
remedy,  the  rale  that  courts  of  equity 
do  not  interfere  by  injunction,  for  the 
purpose  of  controlling  the  action  of  pub- 
lic officers  constituting  inferior  quasi 
judicial  tribunals,  on  matters  properly 
pertaining  to  their  jurisdictions,  and 
that  they  do  not  review  and  correct  er- 
rors in  the  proceedings  of  such  officers; 
the  proper  remedy,  if  any,  being  at  law, 
by  writ  of  certiorari. 

In  Ex  parte  Beck  (1917)  245  Fed.  967, 
the  court,  replying  to  the  suggestion 
that  a  writ  of  habeas  corpus  could  not 
issue  against  the  respondent,  an  army 
officer,  directing  the  release  of  the  peti- 
tioner, for  the  reason  that  by  obeying 
such  an  order  he  would  subject  himself 
to  military  discipline,  said  that  it  did 
not  understand  that  the  orders  to  re- 
spondent were  other  than  general,  to 
imprison  all  deserters,  that  it  did  not 
understand  that  any  order  even  hints  at 
the  disobedience  of  a  decree  of  any  court 
of  the  United  States ;  and  the  suggestion 
was  unjust  to  respondent's  superiors. 

In  Ex  parte  Blazekovic  (Fed.)  supra, 
Tuttle,  D.  J.,  observed  that,  in  view  of 
the  desirability,  so  far  as  possible,  of 
avoiding  interference  with  the  proceed- 
ings of  the  military  authorities,  he  was 
of  the  opinion  that,  before  a  writ  of 
habeas  corpus  should  be  issued  on  peti- 
tion of  one  who  has  been  drafted  into 
the  military  service,  the  petitioner  ought 
affirmatively  to  show,  on  the  face  of  his 
petition,  that  he  is  clearly  entitled  to 
the  writ,  and  that,  on  the  hearing,  he  will 
be  able  to  make  at  least  a  prima  facie 
case,  entitling*  him  to  the  release  sought, 
and  he  ought  before  such  writ  or  order 
to  show  cause  is  issued,  by  his  allega- 
tions, to  resolve  in  his  favor  all  doubts 
naturally  arising  in  the  mind  of  the 
court  as  to  matters  which,  upon  the 
hearing,  might  make  it  the  duty  of  the 
court  to  remand  him  to  the  custody  of 
the  officers  who  had  been  compelled  to 
produce  him  in  court.  The  justice  writ- 
ing the  opinion,  while  constrained,  be- 
cause of  legal  conclusions,  to  refuse 
release  to  a  nondeclarnnt  alien  who  had 
been  drafted  into  the  service,  in  conse- 
quence of  having  failed  to  file  his  claim 
for  exemption  within  a  reasonable  time, 
took  occasion  to  say  that  he  did  not  de- 
sire to  be  understood  as  approving  of 
the  drafting  of  aliens  into  the  military 
forces,  and  observe^  that  the  plain  in- 
tent of  the  act  was  to  exempt  non- 
declarant  aliens  who  were  not  willing 
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to  perform  military  service,  and  that  the 
effort  and  discretion  of  the  draft  boards 
ought  to  be  exercised  in  such  a  way  as 
to  keep  such  men  out  of  the  Army. 

An  unexplained  delay  in  seeking  re- 
lief from  the  courts,  by  a  petitioner  who 
alleged  that  he  had  been  illegally,  and 
without  warrant,  drafted  into  military 
service,  from  November  23,  1917,  at 
which  time  his  appeal  for  relief  to  his 
commanding  officer  was  refused,  until 
June  17,  1918,  was  said,  in  Ex  parte 
Blazekovic  (1918)  248  Fed.  327,  to  be  a 
reason  for  an  exercise  of  discretion  on 
the  part  of  the  court,  in  refusing  to 
grant  relief. 

Exemptions;  generally. 

The  word  " exemption' '  in  the  Se- 
lective Draft  Law  includes  a  claim  of 
absolute  exception  from  the  class  of 
those  liable  to  be  drawn  for  military 
service.  United  States  ex  rel.  Bartalini 
v.  Mitchell  (1918)  248  Fed.  997. 

It  was  stated,  in  United  States  ex  rel. 
Bartalini  v.  Mitchell  (Fed.)  supra,  that 
it  is  evident  that,  if  a  person  has  regis- 
tered who  was  outside  the  ages  specified 
in  the  Selective  Draft  Act,  or  failed  to 
claim  that  he  was  exempt,  or  that  he 
was  not  subject  to  draft,  he  would 
nevertheless,  if  drawn,  be  inducted  into 
the  Army,  and  would  be  subject  to  the 
discipline  thereof,  in  all  respects,  even 
though,  thereafter,  he  might  change  his 
mind,  and  wish  that  he  had  claimed  ex- 
emption, exclusion,  or  freedom  from  all 
liability  to  the  exercise  of  jurisdiction 
under  the  law. 

—  nondeclarant  alien*. 

A  resident  alien  who  has  not  taken 
out  his  first  papers,  though  not  liable  or 
exposed  to  military  duty,  is  nevertheless 
required  to  claim  exemption,  if  he  wishes 
to  be  excused  from  serving  in  the  Army ; 
and  he  is  not  automatically  excluded  by 
the  provisions  of  §  2  of  the  act,  to  the 
effect  that  the  draft  is  based  upon  lia- 
bility to.  military  service  of  all  male 
citizens  or  persons,  not  alien  enemies, 
who  have  declared  their  intention  to  be- 
come citizens,  between  the  ages  of 
twenty-one  and  thirty  years,  both  inclu- 
sive, and  shall  take  place  and  be  main- 
tained under  such  regulations  as  the 
President  may  prescribe,- not  inconsistent 
with  the  terms  of  the  act.  Ex  parte 
Hutflis  (1917)  245  Fed.  798  (D.  C,  W.  D. 
N.  Y.).  The  court  took  the  view  that 
the  provision  referred  to  was  not  in  con- 
flict with  that  of  §  5,  declaring  that  all 
persons  registered  "  shall  be  and  remain 
subject  to  draft  into  the  forces  hereby 
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authorised,  unless  exempted  or  excused 
therefrom,  as  in  the  act  provided,11  and 
that,  when  read  together,  the  provisions 
clearly  indicate  that  Congress,  though 
not  contemplating  that  nondeclarant 
aliens,  not  alien  enemies,  between  the 
ages  of  twenty-one  and  thirty-one,  should 
be  liable  to  military  service,  did  intend 
to  subject  them  to  the  draft,  and  to 
make  exemption  dependent  upon  com* 
pliance  with  the  adopted  rules  and  regu- 
lations, which  have  the  force  of  law. 
To  the  same  effect  are  United  States  ex 
rel.  Koopowitz  v.  Finley  (1917)  246 
Fed.  871  (D.  C.  8.  D.  N.  Y.) ;  Ex  parte 
Blazekovic  (1918)  248  Fed.  327  (D.  C. 
£.  D.  Mich.  S.  D.),  and  United  States  ex 
ret.  Cubyluck  v.  Bell  (1917)  248  Fed. 
995. 

The  mere  fact  that  a  nondeclarant 
alien  (an  Italian)  was  exempt  from 
military  service  by  the  treaty  entered 
into  before  the  enactment  of  the  Con- 
scription Act  does  not  necessarily  en- 
title him  to  exemption,  since  a  treaty, 
like  any  other  law  of  the  United  States, 
may  constitutionally  be  repealed  or  sus- 
pended by  Congress;  and,  furthermore, 
the  Conscription  Act  does  not  deprive 
such  aliens  of  any  right  of  exemption, 
but  expressly  provides  for  such  exemp- 
tion to  be  claimed  in  the  manner  pre- 
scribed by  the  act.  Summertime  v. 
Local  Board  (1917)  248  Fed.  832.  To 
the  same  effect  is  Ex  parte  Blazekovic 
(1918)  248  Fed.  327. 

The  only  case  against  the  view  of  the 
above  cases,  that  nondeclarant  aliens 
are  not  automatically  excluded,  inde- 
pendently of  a  claim  for  exemption,  is 
the  decision  of  the  district  court  for  the 
district  of  Montana,  in  Ex  parte  Beek 
(1917)  245  Fed.  967,  on  an  application 
for  a  writ  of  habeas  corpus  for  the  re- 
lease of  the  petitioner,  who  was  held  as 
a  military  prisoner,  charged  with  deser- 
tion. That  court  was  of  the  opinion 
that  nondeclarant  aliens  cannot  be  law- 
fully drafted,  and  that  the  boards,  un- 
der the  Selective  Draft  Law,  are  bound 
to  receive,  and  determine  on  the-  merits, 
the  claims  of  alienage  whenever  filed,  so 
long  as  the  boards'  jurisdiction  has  not 
expired  by  final  certification  of  the  per- 
son for  military  service;  and  that 
neither  the  board  nor  the  alien  himself 
can  waive  the  exemption.  In  this  con- 
nection, the  court  observed  that  there 
was  a  broad  distinction  between  "  aliens' 
exclusion,"  and  " ethers'  exemption;" 
that  exclusion  is  aliens'  right  and  the 
nation 's  right,  which  neither  they  nor 
boards  can  waive,  because  the' law  for- 
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bids  to  draft  them;  exemption  is  others' 
privilege,  which  they  can  waive,  or  the 
boards  in  instances  disallow,  because  the 
law  permits  to  draft  them.  The  court 
further  observed  that  aliens'  exclusion 
is  intended  less  for  the  benefit  of  the 
aliens  than  for  the  benefit  of  the  nation, 
so  that  the  draft  armies  will  be  composed 
only  of  men  who  owe  permanent  alle- 
giance to  this  country,  or  are  about  to 
assume  it,  and  so  are  better  soldiers.  As 
already  stated,  however,  these  views  have 
not  prevailed  in  the  other  cases. 

In  several  instances,  nondeclarant 
aliens  who  had  not  made  their  claims 
of  exemption  in  conformity  with  the 
regulations  have  sought  relief  from  the 
courts,  on  the  ground  that  their  failure 
in  that  regard  was  excusable,  and  the 
ruling  of  the  board  against  them,  arbi- 
trary. 

While  the  action  of  the  local  or  dis- 
trict board  in  refusing  to  admit  a  claim 
for  exemption  cannot  be  reviewed  as  of 
right,  by  a  writ  of  habeas  corpus,  such 
remedy  will  not  be  denied,  where  a 
board  has  abused  its  power  or  exercised 
it  arbitrarily.  Ex  parte  Hutflis  (1918) 
245  Ted.  798  (D.  C.  W.  D.  N.  Y.).  In 
this  case,  the  relator  having  been  ar- 
rested as  a  deserter  for  disobeying  an 
order  of  entrainment  for  the  Army  mo- 
bilization camp,  and  it  being  contended 
that  his  failure  to  claim  exemption  as  a 
resident  alien  who  had  not  taken  out 
his  first  papers  was  due  to  his  ignorance 
and  unfamiliarity  with  English,  and  to 
misleading  information  by  the  board, 
the  court,  without  making  the  writ  of 
habeas  corpus  absolute  at  the  time,  re- 
tained jurisdiction,  and  allowed  ten 
days  for  application  to  the  adjutant  gen- 
eral for  permission  to  reopen  the  case 
before  the  local  board,  under  the  rule 
promulgated  by  Provost  Marshal  Gen- 
eral Crowder  (Official  Bulletin,  Oct.  16, 
1917,  p.  12)  for  reopening  cases  where 
registrants,  through  their  own  noncul- 
pable  ignorance,  have  been  reported  for 
military  duty  and  sent  to  mobilization 
camps,  for  the  purpose  of  determining 
whether  they  should  be  exempted  or  ex- 
cused from  military  service. 

In  Summertime  v.  Local  Board  (Fed.) 
supra,  a  petition  for  habeas  corpus  by  a 
nondeclarant  alien,  who  had  failed  to 
make  his  claim  for  exemption  within 
the  prescribed  time,  was  dismissed,  with- 
out prejudice  to  hi*  right  to  Ale  an 
amended  petition  within  ten  days,  it 
not  being  alleged  in  the  petition  that  he 
had  been  deprived  of  a  fair  hearing  by 
the  local  or  district  board,  or  that  the 
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notice  to  appear  for  examination,  which 

he  claims  not  to  have  received,  was  not 
mailed,  or  that,  at  the  time  first  he  ap- 
peared before  the  local  board  and  filed 
his  claim  for  exemption,  the  time  for 
filing  such  claim  had  not  expired,  or 
that  he  attempted  to  explain  to  the  local 
board,  at  the  time  his  case  first  came 
before  it,  or  on  appeal  to  the  district 
board,  why  he  had  not  filed  his  claim 
within  the  time  and  in  the  manner  pre- 
scribed by  the  rules  and  regulations.  In 
other  words,  it  does  not  appear  that  the 
petitioner  had  complied  with  the  require- 
ments of  the  act  and  the  regulations 
thereunder,  or  that  he  ever  presented  to 
the  local  and  district  boards  the  reasons 
for  such  failure;  and,  not  having  re- 
sorted to  the  procedure  provided  by  the 
act  before  praying  for  relief  from  the 
court,  such  relief  must  be  denied. 

In  United  States  ex  rel.  Koopowitz  v. 
Finley  (1917)  245  Fed.  871,  a  writ  of 
habeas  corpus,  sued  out  by  one  who  had 
been  arrested  by  the  military  authori- 
ties for  not  reporting  for  duty  after 
being  drafted,  was  dismissed,  notwith- 
standing that  he  was  a  nondeclarant 
alien,  the  court  holding  that  the  relator 
had  had  a  fair  hearing  upon  his  applica- 
tion to  be  relieved  from  the  consequences 
of  his  failure  to  make  his  claim  for 
exemption  within  the  specified  time,  and 
that  the  local  and  district  boards  had 
acted  in  strict  accordance  with  the  pro- 
cedure laid  down  by  the  regulations. 

A  petition  for  a  writ  of  habeas  corpus 
sued  out  by  a  nondeclarant  alien  was 
dismissed,  in  United  States  ex  rel.  Cuby- 
luck  v.  Bell  (1917)  248  Fed.  995,  upon 
the  ground  that  the  relator  did  not  pre- 
sent to  his  local  board,  in  accordance 
with  the  regulations,  a  claim  of  exemp- 
tion or  excuse  from  military  service  on 
the  ground  of  alienage,  had  made  no 
such  claim  to  his  district  board,  and  had 
not  availed  himself  of  the  privilege  ac- 
corded by  the  regulations,  of  applying  to 
his  local  board  for  the  reopening  of  his 
case. 

One  of  the  reasons  for  refusing  relief 
in  Ex  parte  Blazekovic  (1918)  248  Fed. 
327,  was  the  failure  of  the  petitioner  to 
show  that  he  had  duly  exhausted  his 
remedies  provided  by  the  act,  before  the 
proper  boards  for  relief,  after  the  time 
for  filing  the  claim  of  exemption  had 
expired. 

—  declarant  aliens. 

The  Selective  Draft  Law  is  not  an 
ex  post  facto  law  in  an  obnoxious  con- 
stitutional sense,  as  applied  to  an  alien 
who  had  come  to  this  country  and  taken 


out  his  first  papers  before  its  enactment 
United  States  ex  rel.  Pfefer  v.  Bell 
(1918)  248  Fed.  992. 

In  United  States  ex  reL  Pfefer  v.  Bell 
(Fed.)  supra,  the  contention  in  behalf  of 
an 'alien  (a  subject  of  Russia)  who  had 
taken  out  his  first  papers,  and  had  been 
drafted  as  a  declarant,  that  he  had  been 
deprived  of  his  liberty  without  due  pro- 
cess of  law,  because  he  had  been  pressed 
into  service,  in  -violation  of  the  13th 
Amendment,,  was  disposed  of  by  the 
statement  that  the  point  had  been  de- 
cided adversely  to  such  contention,  so 
far  as  citizens  were  concerned,  by  Se- 
lective Draft  Law  Cases  (Arver  v. 
United  States)  (1918)  245  U.  S.  366,  62 
L.  ed.  349,  L.R.A.1918C,  361,  38  Sup.  Ct 
Rep.  159,  Ann.  Cas.  1918B,  856;  and 
that  the  servitude  claimed  is  not  in  its 
nature  different,  when  the  drafting  of  an 
alien  into  the  Army  is  considered,  than 
when  a  citizen  is  drafted  to  serve  against 
his  will. 

In  Ex  parte  Larrucea  (1917)  249  Fed. 
981,  writs  of  habeas  corpus  were  denied 
to  citizens  of  Spain,  who  for  some  years 
had  been  domiciled  within  the  United 
States,  and  who  had  filed  their  declara- 
tion of  intention  to  become  citizens, 
upon  the  ground  that  they  were  within 
the  provisions  of  the  Conscription  Law, 
and  that  law,  being  later  in  date,  pre- 
vailed over  the  treaty  with  Spain  under 
which  it  was  claimed  by  the  relators 
that  they  were  exempt  from  compulsory 
military- service.  The  court,  at  the  close 
of  the  opinion,  said  that,  conceiving  it 
to  be  its  duty  to  follow  the  intent  of 
Congress,  it  must  remand  the  petitioners 
to  such  relief  as  may  be  accorded  to 
them  by  the  political  department  of  the 
government.  Petitioners  contended  that 
the  language  of  §  2  of  the  act,  to  the 
effect  that  the  draft  shall  be  based  upon 
''liability  to  military  service/'  was  con- 
clusive of  an  intent  upon  the  part  of 
Congress,  in  the  passage  of  the  act,  to 
exclude  from  its  operation  those  who 
were  not  liable  to  military  service  be- 
cause of  some  treaty  provision.  The 
court,  however,  ruled  against  this  con- 
tention. 

The  conflict  between  the  treaty  obliga- 
tions and  the  provisions  of  the  Selective 
Service  Act  was  subsequently  removed, 
as  regards  citizens  of  neutral  countries 
who  had  taken  out  their  first  papers,  by 
a  provision  of  the  Amendatory  Act  of 
July  9, 1918,  to  the  effect  that  such  per- 
sons shall  be  relieved  from  liability  to 
military  service  upon  making  a  declara- 
tion, in  accordance  with  regulations  to 
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be  prescribed  by  the  President,  with- 
drawing their  intention  to  become  citi- 
zens of  the  United  States;  such  persons 
thereby  being  forever  debarred  from  be- 
coming citizens. 

An  alien  who.  allowed  seven  years  to 
pass  after  taking  out  his  first  papers, 
and  thus  lost  his  right  to  become  at  once 
a  citizen  of  the  United  States,  but  who 
has  remained  within  the  country,  did  not 
lose  his  status  as  a  declarant  alien,  sub- 
ject to  military  service  under  the  Se- 
lective Draft  Law.  United  States  ex  rel. 
Bartalini  v.  Mitchell  (1918)  248  Fed. 
997.  The  court  was  of  the  opinion  that, 
even  if  not  considered  a  declarant,  the 
relator  in  this  case  would  not  be  entitled 
to  release,  for  the  reason  that  a  deter- 
mination by  the  local  and  district  boards, 
on  any  question  of  law  within  the  scope 
of  their  jurisdiction,  is  final,  except  on 
appeal  to  the  President;  and  the  right  to 
claim  exemption  on  account  of  alienage 
must  be  asserted  in  the  manner  pre- 
scribed by  the  rules  and  regulations 
adopted  under  the  act. 

Tlie  fact  that  seven  years  have  elapsed 
since  the  filing  of  the  declaration,  and 
that  an  application  for  final  papers  made 
-within  that  period  had  been  denied,  upon 
the  ground  that  the  petitioner  had 
broken  the  law,  does  not  deprive  him  of 
the  status  of  a  declarant  alien,  subject 
to  military  service  under  the  Selective 
Draft  Law.  Gazzola  v.  Commanding  Of- 
ficer (1918)  248  Ted.  1001. 

In  United  States  ex  rel.  Pfefer  v.  Bell 
(1918)  248  Fed.  992,  a  petition  for 
habeas  corpus  by  an  alien  (a  subject  of 
Russia)  who  had  taken  out  his  first 
papers,  and  had  been  drafted  as  a  dec- 
larant, the  court  said  that  a  number  of 
cases  had  been  decided  since  the  passage 
of  the  Selective  Draft  Law,  holding  that 
treaties  with  foreign  nations  have  been 
repealed,  in  so  far  as  they  were  contrary 
to  the  definite  language  of  the  act;  and 
the  contention  that  international  law 
forbade  the  enactment  by  Congress  of  a 
statute  requiring  aliens  to  serve  in  the 
United  States  gave  the  courts  no  au- 
thority to  set  aside  or  restrain  Congress 
from  enacting  a  statute  violating  the 
so-called  rule,  if  it  saw  fit  so  to  do.  In 
reply  to  the  citation  by  the  relator,  of 
cases  and  opinions  in  which  it  has  been 
stated  that  it  was  contrary  to  the  policy 
of  the  United  States  government,  to  rec- 
ognize the  right  of  any  nation  to  impress 
into  military  service  subjects  of  another 
nation  (see  4  Moore,  International  Law 
Dig.  p.  51),  the  court  said  that  it  was  not 
doubted  that  a  person  holding  only  a 
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declaration  of  intention  is  still  a  subject 
of  a  foreign  country;  but  that,  under 
present  conditions,  the  arguments  which 
have  been  heretofore  urged  against  im- 
pressing the  citizens  of  a  neutral  coun- 
try into  military  service  do  not  apply 
with  the  same  force  and  scope  in  this 
war,  where  the  various  nations  whose 
treaties  have  been  repealed  in  this  re- 
spect by  the  Selective  Draft  Law  are 
engaged  in  military  service  for  their  own 
existence,  as  allies  or  friends  of  the 
United  States. 

—  alien  enemy. 

An  alien  born  in  Austria,  who  had 
taken  out  valid  first  papers  less  than 
seven  years  before  being  drafted  into 
military  service,  is  not  entitled  to  re- 
lease on  habeas  corpus  because  of  the 
subsequent  declaration  of  war  with  Aus- 
tria. United  States  ex  rel.  Warm  v.  Bell 
(1918)  248  Pad.  1002.  To  the  same  ef- 
fect is  Halpern  v.  Commanding  Officer 
(1918)  248  Ped.  1003. 

A  citizen  of  Austria-Hungary,  who, 
before  the  declaration  of  war  with 
Austria-Hungary,  had  been  drafted  into 
the  military  service,  having  failed  to 
file  his  claim  for  exemption  as  a  non- 
declarant  alien,  is  not  entitled  to  release 
from  the  service,  in  conseqence  of  such 
declaration  of  war  and  his  consequent 
status  as  an  alien  enemy.  Ex  parte 
Blazekovic  (1918)  248  Ped.  327. 

A  decision  of  the  district  board,  upon 
appeal  from  a  similar  decision  of  the 
local  board,  rejecting  a  claim  to  deferred 
classification,  on  the  ground  of  being  an 
enemy  alien,  the  validity  of  the  claim 
being  dependent  upon  the  question 
whether  or  not  the  registrant  was  of  age 
at  the  time  his  father  was  naturalized, 
is  binding  upon  the  civil  court,  the  ap- 
peal having  been  fairly  heard  and  deter- 
mined. United  States  ex  rel.  Pascher  v. 
Kinkead  (1918)  —  C.  C.  A.  — ,  260  Ped, 
692. 

—  physical  condition. 

The  decision  of  the  examining  boards 
as  to  physical  condition  is  final,  so  far  as 
an  application  to  the  court  by  way  of 
habeas  corpus  is  concerned.  De  Genaro 
v.  Johnson  (1918)  249  Ped.  504. 

In  Blackington  v.  United  States  (1918) 

—  C.  C.  A.  — ,  248  Fed,  124,  amrming 
(1917)  245  Fed.  801,  the  petitioner  hav- 
ing, on  June  29,  1917,  voluntarily  en- 
listed in  a  unit  of  the  National  Guard 
which,  on  August  5,  1917,  was  drafted 
into  the  United  States  Army  pursuant 
to  §  111  of  the  National  Defense  Act  of 
June  3,  1916,  39  Stat  at  L.  211,  chap. 
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134j,  Comp.  Stat.  1916,  §  3045,.  and  Na- 
tional Gonscription  Act  May  18,  1917, 
©bap.  16,  §  1,  subd.  2,  40  Stat,  at  L.  76, 
Comp.  Stat  §§  20,  44a,  end  having  been 
examined  by  Federal  government  officers 
and  inducted  into  the  United  States 
service,  snob  examination  not  being 
shown  to  have  been  in  any  sense  irregu- 
teet  or  unfair,  it  was  held  that  any  ir- 
regularity or  unf  airness  in  respect  of  his 
physical  examination  at  the  time  of  his 
enlistment  was  of  no  moment,  and  that 
he  was  not  entitled  to  his  release  from 
the  military  service  of  the  United  States. 

That  one  who  has  been  sent  to  an 
Army  camp,  not  having  been  rejected 
either  by  the  medical  examiners  of  the 
local  board  or  by  the  examiners  at  the 
camp,  is  suffering, from  hernia,  and  has 
been  ordered  to  undergo  an  operation  to 
relieve  him,  to  which  he  refuses  to  sub- 
mit,  does  not  entitle  him  to  his  discharge 
upon  habeas  corpus.  De  Genaro  v.  John- 
son (Fed.)  supra.  The  contention  of 
tfre  relator  was  that  the  Army  had  no 
authority  to  hold  him,  inasmuch  as  he 
could  not  be  compelled  to  submit  to  the 
operation,  and  he  was  therefore  within 
the  class  of  persons  who  are  entitled, 
upon  physical  examination,  to  be  dis- 
charged from  military  service.  In  this 
connection  the  court  said  that,  even  if 
a  person  were  admittedly  found  to  be 
physically  disabled,  by  an  examining 
board  of  the  Army,  and  if  the  Army  au- 
thorities should  refuse  to  discharge  him, 
for  purely  arbitrary  or  disciplinary 
reasons,  the  courts  had  no  authority  to 
take  testimony,  examine  into  the  man's 
physical  condition,  and  discharge  him,  as 
held  without  authority  of  law. 

In  United  States  ex  rel.  Brown  v. 
Commanding  Officer  (1918)  248  Ted. 
1005,  the  relator  sought  to  be  dismissed 
on  the  claim  that  a  medical  examination 
would  disclose  the  necessity  or  advisa- 
bility of  his  discharge  for  ill  health.  It 
appeared  that  the  examination  by  physi- 
cians satisfied  the'  adjutant  general  of 
the  state  that  the  examination  by  the 
medical  officers  of  the  local  board  had 
not  been  sufficient,  or  that  another 
Should  be  held;  and  that  he  endeavored 
to  reach  the  board,  to  prevent  them  from 
sending  the  relator  to  camp,  but  the  ef- 
fort was  unsuccessful,  and  the  relator 
was  turned  over -to  the  military  authori- 
ties. The  writ  was  dismissed  upon  the 
ground  that,  under  §  27  of  the  act,  all 
matters  of  exemption  and  deferred 
classification  are  left  to  the  exclusive  de- 
termination of  the  local  and  district 
boards;   and;  that  the  President  alone 
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can  review  their,  detejnnin^tion;  thai 
neither  the.  governor  nor  the  adjutant 
general  has  the  power  to  reverse  the 
holdings  of  the  local  and  district  boards; 
and  that,  if  the  information  from  the 
adjutant  general  did  not  reach  the  local 
board  in  time  for  it  to  act,  the  only 
remedy  is  to  apply  to  the  Army  authori- 
ties for  discharge,  the  court  having  no 
jurisdiction,  even  if  the  finding  of  the 
local  board  was  incorrect;  since  the  de- 
termination was  within  their  power  and 
jurisdiction  at  the  time  it  was  made. 

In  Re  Traina  (1918)  248  Fed.  1004, 
the  petitioner  based  his  application  for 
habeas  corpus,  in  the  first  place,  upon 
the  provisions  of  the  act,  and  the  rules 
promulgated  thereunder,  which  direct  re- 
jection and  discharge  from  military  ser- 
vice, of  men  with  diseases  and  organic 
troubles  which,  he  claimed,  were  less 
severe  than  those  from  which  he  suf- 
fered ;  and  further  claimed  that  the  gen- 
eral provisions  of  §  1116,  Rev.  Stat., 
Comp.  Stat.  1916,  §  1884,  requiring  re- 
cruits to  be  "effective  and  able-bodied/ ' 
made  it  illegal  to  retain  a  man  suffering 
from  such  troubles  in  the  military  forces 
of  the  United  States;  and  that  the  court 
had  power,  under  a  writ  of  habeas  cor- 
pus, to  enforce  the  discharge  of  anyone 
so  afflicted.  The  court  disposed  of  the 
first  point  by  stating  that  it  had  no 
jurisdiction,  either  to  consider  the  physi- 
cal or  medical  standards  by  which  per- 
sons, otherwise  eligible,  are  to  be  judged, 
either  for  admission  to  or  discharge  from 
the  national  Army,  such  matters  being 
clearly  within  the  jurisdiction  of  the 
local  and  district  boards,  or  the  Army 
authorities  themselves.  As  to  the  second 
point,  the  court  said  that  any  determina- 
tion that  a  person  should  no  longer  be 
retained  in  the  Army  must  be  sought  at 
the  hands  of  the  Army  itself,  even  if  it 
be  evident  that  a  refusal  to  discharge 
would  be  illegal.  Moreover,  if  the  deci- 
sion of  the  military  authorities  is  ad- 
verse to  the  applicant,  the  court  has  no 
jurisdiction, "  if  that  decisi6n  is  within 
the  jurisdiction  of  the  military  authori- 
ties. 
—religious  conviction. 

The  decisions  of  the  local  exemption 
board,  and,  upon  appeal,  of  the  district 
board,  against  a  claim,  for  exemption, 
upon  the  ground  that  .one  was  a  member 
of  a  well-recognized  religious  sect  or  or- 
ganisation, whose  ereed  or  principles 
forbade  the  members  from  participating 
in  war.  cannot  be  questioned,  in  a  col- 
lateral proceeding  by .  habeas  corpus, 
where  it  is  admitted  tjapt  the  relator  had 
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a  fair  opportunity  to  be  heard,  and  pre- 
sent his  evidence  on  the  point.  Franks 
v.  Murray,  ante,  1015. 

— discharged  soldier. 

One,  who,  in  1914,  voluntarily  enlisted 
as  a  private  in  the  United  States  Array 
for  a  term  of  seven  years,  and  in  April, 
1916,  purchased  his  release,  and  was 
honorably  discharged  from  the  service, 
is  not,  because  of  the  premises,  entitled 
to  exemption  under  §  4  of  the  Act  of 
May  18,  1917,  as  a  "  person  in  the  mili- 
tary .  .  .  service  of  the  United  States ;" 
nor  is  he  entitled  to  exemption,  upon  the 
theory  that  the  government's  action,  in 
accepting  his  enlistment  for  seven  years 
and  voluntarily  discharging  him  within 
that  period,  created  an  implied  agree- 
ment that  he  should  not  be  called  for 
military  service  during  the  remainder  of 
the  term  covered  by  his  enlistment.  As 
to  the  latter  point,  it  was  for  Congress 
to  decide  whether  persons  in  that  situa- 
tion should  be  relieved  from  draft,  and 
it  did  not  see  fit  to  relieve  them.  Ex 
parte  Cohen  (1917)  245  Fed.  667. 

Imprisonment  under  state  authority. 

« 

In  Ex  parte  Calloway  (1917)  246  Fed. 
263,  the  court  denied  a  petition  for  writ 
of  habeas  corpus  sought  by  a  petitioner 
who,  after  being  registered  under  the 
Selective  Draft  Act,  and  eleven  davs  be- 
fore  the  date  at  which  he  was  ordered 
by  the  local  board  to  report  for  trans- 
portation to  a  mobilization  camp,  was 
indicted  on  a  charge  involving  moral 
turpitude,  and,  subsequently  to  that 
date,  pleaded  guilty,  and  was  committed 
for  fifty-seven  days,  to  work  out  a  fine 
and  costs  imposed  upon  him,  as  provided 
by  the  local  law.  The  court  emphasized 
the  point  that  the  petition  was  filed  by 
the  prisoner  himself,  and  not  by  the  mili- 
tary authorities;  and  observed,  in  pass- 
ing", that  the  ruling  was  in  consonance 
with  the  view  taken  by  the  provost  mar- 
shal general,  in  No.  5  of  the  compiled 
rulings  of  that  office,  paragraph  (e), 
wherein  it  is  stated  that  a  person  con- 
victed of  a  misdemeanor  is  not  entitled 
to  exemption  from  draft  on  that  ground ; 
but  "if  the  person  called  is  serving  a 
term,  unless  the  authorities  release  him, 
he  vrill  be  required  to  serve  after  the 
expiration  of  his  term." 

Sutojectlon    to    military    law;    court- 
xmArtial. 

Under  the  Selective  Draft  Act  and  the 
Articles  of  War,  one  who  has  been 
drafted  into  the  service  of  the  United 
States  becomes  from  the  date  of  such 
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draft,  and  certainly  after  acceptance  and 
notice,  subject  to  the  laws  and  regula- 
tions governing  the  Regular  Army,  in- 
cluding the  Articles  of  War,  the  laws 
governing  voluntary  enlistment  not  be- 
ing applicable  to  involuntary  enlistment 
by  draft  or  conscription;  and  the  taking 
of  the  oath  as  a  soldier  is  not  necessary 
to  subject  him  to  punishment  by  the  mil- 
itary authorities,  as  a  deserter.  Franks 
v.  Murray. 

The  contention  in  Franks  v.  Murray, 
by  the  relator,  who  had  been  accepted 
for  service  under  the  draft  and  had  re- 
ceived notice,  that,  as  §  6  of  the  Selec- 
tive Draft  Act  makes  it  a  misdemeanor 
to  violate  any  provisions  of  the  act  or 
regulations  thereunder,  he  could  only  be 
tried  in  a  civil  court,  and  was  not  sub- 
ject to  the  jurisdiction  of  a  court-mar- 
tial on  a  charge  of  desertion  in  failing 
to  report,  was  disposed  of  by  the  state- 
ment that  §  6  expressly  excepts  those 
subject  to  military  law,  and  therefore 
applies  only  to  those  "not  subject  to 
military  laws,"  and  the  relator  had,  by 
being  drafted  into  the  service,  become 
subject  to  military  law. 

In  Ex  parte  Dunn  (1918)  250  Fed.  871, 
the  petitioners  having  failed  to  register 
as  required  by  the  act,  criminal  proceed- 
ings were  instituted  against  them  in  the 
Federal  court;  while  these  cases  were 
pending  for  trial,  the  petitioners,  having 
been  notified  to  report  for  military  ser- 
vice, and  having  failed  to  do  so,  were, 
with  the  assent  of  the  United  States  at- 
torney, severally  arrested  for  desertion 
by  the  military  authorities  tried  by 
court-martial,  found  guilty  of  desertion, 
and  sentenced  to  imprisonment;  in 
habeas  corpus  proceedings  to  obtain  their 
release,  they  insisted  that,  under  the 
provisions  of  the  act,  to  the  effect  that 
anyone  who  shall  wilfully  refuse  to  pre- 
sent himself  for  registration  shall  be 
guilty  of  a  misdemeanor,  and,  upon 
conviction  in  the  district  court  having 
jurisdiction,  shall  be  punished  by  im- 
prisonment for  not  more  than  one  year, 
and  "shall  thereupon  be  duly  regis- 
tered,''  they  could  not  be  registered,  and 
therefore  could  not  be  called  for  mili- 
tary service,  until  after  the  completion 
of  their  punishment  for  failure  to  pre- 
sent themselves  for  registration.  The 
court  rejected  this  contention,  observing 
that  the  question  as  to  which  department 
of  the  government  should  first  proceed 
against  the  petitioners  was  a  matter  to 
be  settled  between  them  (the  depart- 
ments) ;  and  that  the  petitioners  had  no 
right    to    have    the    criminal    case    go 
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forward  first,  if  the  prosecuting  authori- 
ties saw  fit  to  allow  the  military  accusa- 
tions to  take  precedence. 

Violations  of  aot;   criminal  prosecu- 
tions. 

An  indictment  for  failing  to  register, 
and  for  aiding  and  abetting  another  in 
failing  to  register,  as  required  by  the 
act,  need  not  allege  that  the  person  who 
refused  to  register  was  a  citizen  of  the 
United  States,  or  a  person  not  an  alien 
enemy  who  had  declared  his  intention 
to  become  such  citizen;  since  "all  male 
persons  between  the  ages  of  twenty-one 
and  thirty,  both  inclusive"  (with  certain 
exceptions  not  herein  material),  were  re- 
quired to  register,  whether  subject  to 
military  service  or  not.  Ruthenberg  v. 
United  States  (1918)  245  U.  S.  480,  62 
L.  ed.  414,  38  Sup.  Ct.  Rep.  168. 

A  sworn  charge  is  not  necessary  to  an 
indictment  for  failing  to  register,  and 
for  aiding  and  abetting  another  in  refus- 
ing to  register,  under  the  Selective  Draft 
Law.    Ibid. 

No  constitutional  or  statutory  rights 
are  denied  to  persons  who  are  Socialists, 
on  trial  for  aiding  and  abetting  one  in 
failing  to  register  as  required  by  the 
Selective  Draft  Act,  because  the  grand 
and  trial  juries  were  composed  exclu- 
sively of  members  of  political  parties 
other  than  the  Socialist  party,  and  of 
property  owners,  the  court  citing  cases 
where  similar  contentions  were  urged  by 
negro  defendants,  indicted  and  tried  by 
juries  composed  of  white  men.    Ibid. 

Defendants  who  are  Socialists,  on  trial 
for  aiding  and  abetting  one  in  failing  to 
register  under  the  Selective  Draft  Act, 
are  not  prejudiced  by  the  refusal  of  the 
court  to  permit  them,  in  examining  the 
jurors,  to  inquire  whether  they  distin- 
guished between  Socialists  and  anar- 
chists.   Ibid. 

The  objection  in  Ruthenberg  v.  United 
States  (U.  S.)  supra,  that  an  indictment 
charging  one  defendant  with  having 
failed  to  register  as  required  by  the  Act 
of  May  18,  1917,  and  other  defendants 
with  aiding  and  abetting  him  in  failing 
to  register,  charged  more  than  one  of- 
fense, was  disposed  of  by  a  reference  to 
the  provision  of  §  332  of  the  Criminal 
Code,  to  the  effect  that  "whoever  di- 
rectly commits  any  act  constituting  an 
offense  defined  in  any  law  of  the  United 
States,  or  aids,  abets,  counsels,  com- 
mands, induces  or  procures  its  commis- 
sion, is  a  principal." 

The  objection  of  defendants,  on  trial 
for  aiding  and  abetting  one  in  failing  to 
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register  under  the  Selective  Draft  Act, 
that  they  were  not  tried  by  a  jury  of  the 
state  and  district  in  which  the  crime  was 
committed,  in  violation  of  the  6th 
Amendment,  because  the  jurors  were 
drawn  not  from  the  entire  district,  but 
only  from  one  division  thereof,  was  dis- 
posed of  in  Ruthenberg  v.  United  States 
(U.  S.)  supra,  by  the  statement  that  the 
proposition  disregarded  the  plain  text  of 
the  6th  Amendment,  and  the  contempo- 
rary construction  placed  upon  it  by  the 
Judiciary  Act  of  1789  (1  Stat,  at  L.  73, 
88,  chap.  20,  §  29),  expressly  authorizing 
the  drawing  of  a  jury  from  a  part  of  the 
district,  and  the  continuous  legislative 
and  judicial  practice  from  the  beginning. 

In  Ex  parte  Dunn  (1918)  250  Fed. 
871,  the  court  characterized  the  petition- 
ers' contention  that  there  was  no  au- 
thority to  register  persons  under  the  act 
after  June  5,  1917  (the  date  specified  in 
the  President's  proclamation),  as  too  ob- 
viously unfounded  to  require  discussion, 
and  observed  that  the  regulations  au- 
thorized by  the  act  explicitly  provide 
for  late  registration. 

An  indictment  charging  defendants 
with  having,  in  violation  of  §§  37  and 
332  of  the  Criminal  Code,  unlawfully 
conspired  to  induce  persons  who,  by  the 
Selective  Draft  Law,  were  under  the 
duty  to  register,  to  disobey  the  law  by 
failure  to  register,  is  not  subject  to  the 
objection  that  it  does  not  state  an  of- 
fense, because  it  does  not  allege  that  the 
conspiracy  had  accomplished  its  unlaw- 
ful purpose  by  causing  an  illegal  act  to 
be  committed.  Goldman  v.  United  States 
(1918)  245  U.  S.  474,  62  L.  ed.  —  38 
Sup.  Ct.  Rep.  166.  The  court  said  that 
the  contention  of  the  defendant  on  this 
point  disregarded  the  settled  doctrine 
that  an  unlawful  conspiracy,  under  §  37, 
to  bring  about  an  illegal  act,  and  the 
doing  of  overt  acts  in  furtherance  of 
such  conspiracy,  is,  in  and  of  itself,  in- 
herently and  substantively,  a  crime, 
punishable  as  such,  irrespective  of 
whether  the  result  of  the  conspiracy  has 
been  to  accomplish  its  illegal  end. 

The    decision    in    the   Goldman   Case 
(U.  S.)  supra,  was  followed  in  Kramer 
v.  United  States  (1918)  245  U.  S.  168, 
62  L.  ed.  — ,  38  Sup.  Ct.  Rep.  168,  the 
court  being  of  the  opinion  that  an  ex- 
amination of  the  entire  record  showed 
that  the  contention  that  there  was  no 
evidence  tending  to  show  guilt,  and  thst 
the  case  should  have  been  taken  from 
the  jury,  was  without  merit,  and  there 
being  no  contention  that  there  was  any 
distinction  between  the  two  eases,  ex- 
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eept  such  as  might  result  from  the  dif- 
ference in  the  evidence. 

An  indictment  charging  that  defend* 
ants  unlawfully  conspired  to  commit  an 
offense   against   the   United    States,   in 
that  they  so  conspired  to  "unlawfully 
and  wilfully  aid  and  abet,  counsel,  com- 
mand, induce,  and  procure"  certain  per- 
sons to  violate  the  provision  of  the  Con- 
scription Act,  by  failing  and  refusing  to 
register  as  required   by  said   act,   and 
evade  the  requirements  of  said  act,  and 
that,   in  pursuance  of  such   conspiracy 
and    to    effect    the    object   thereof,   the 
defendants   unlawfully   and   feloniously 
distributed  and  circulated  copies  of  a 
certain    newspaper,    containing    articles 
and    editorials   inciting   and   urging  its 
readers  to  refuse  to  register  as  required 
by  said  act,  was  held  in  United  States 
v.  Sugar  (1917)  243  Fed.  423,  to  charge 
a  conspiracy  to  commit  an  offense  against 
the  United  States.     The  court  observed 
that,  if  the  indictment  had  charged  the 
defendants  with  aiding  and  abetting  the 
violation   of   the    Conscription   Act,   it 
would  have  been  necessary  to  allege  spe- 
cifically that  said  act  had  been  actually 
violated,  but  that  the  charge  was  of  an 
unlawful  conspiracy  to  violate  the  act 
and   since  §  37  of  the  Criminal  Code,  in 
relation  to  unlawful  conspiracies,  does 
not    make  the  actual  commission  of  the 
crime  contemplated  an  essential  element 
of  the  conspiracy,  it  is  necessary  only 
to    prove   that,    after   such    conspiracy, 
some  one  of  the  conspirators  did  some 
act   *'to  effect  the  object  of  the  conspi- 
racy.'' 

Ajjol  indictment  for  conspiracy  to  aid 
and  abet  persons  to  violate  the  Conscrip- 
tion Law  was  held,  in  United  States  v. 
Sugar  (Fed.)  supra,  not  subject  to  the 
objection  that  it  charged  in  a  single 
count  two  distinct  offenses,  to  wit,  one, 
a  conspiracy  to  commit  an  offense,  and 
the  other  a  conspiracy  to  defraud  the 
United  States,  although  it  did,  in  charg- 
ing' the  offense  in  general  terms,  follow 
the  language  of  the  statute  defining  con- 
spiracy (Criminal  Code,  §  37),  and  al- 
lege a  conspiracy  to  commit  an  offense 
and  to  defraud  the  United  States;  it 
being  clear,  from  the  allegations  of  acts 
constituting  the  crime  charged,  that  the 
defendants  were  intended  to  be  charged 
with  a  conspiracy  to  commit  an  offense 
against  the  United  States,  and  not  to 
defraud  the  United  States;  and  the 
words  in  the  indictment,  "to  defraud 
the  United  States,"  are  mere  surplusage, 
and  should  be  disregarded. 
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In  United  States  v.  Baker  (1917)  247 
Fed.  124,  the  district  judge,  in  ruling  on 
the  admissibility  of  testimony,  in  a  pros- 
ecution under  an  indictment  for  the  of- 
fense of  attempting  to  induce  persons 
subject  to  the  Selective  Draft  Act  to 
disobey  it,  observed  that  every  man  has 
a  perfect  right  to  any  opinion  he  may 
see  fit  to  form  upon  any  proposed  law, 
and  may  do  anything,  in  itself  legal,  to 
secure  the  repeal  of  any  law  in  force; 
and  that  the  sole  question  in  the  case 
was  whether  the  defendants,  in  anything 
they  did,  intended  to  persuade  men  not 
to  register  under  the  draft,  or,  after  they 
were  registered,  to  persuade  them  not  to 
obey  the  orders  to  come  to  the  colors; 
and  that,  to  convict  them,  the  govern- 
ment must  establish  the  facts  in  that  re- 
gard beyond  a  reasonable  doubt.    At  the 
conclusion  of  the  government's  case,  the 
court  directed  a  verdict  of  not  guilty, 
upon  the  ground  that,  under  the  evi- 
dence, the  circulars  issued  by  defendant 
were  principally  intended  to  induce  peo- 
ple to  subscribe  to  a  Socialist  newspaper, 
and   to   get   recruits   for   the    Socialist 
party;  and  that  they  gave  a  very  lurid 
description  of  the  horrors  of  war,  and 
developed  some  sort  of  a  theory,  not  very 
clearly  argued  out,  that  if  everybody  had 
voted  for  the  Socialist  ticket  there  would 
have  been  no  war;  but  the  evidence  was 
not  sufficient  to  show  the  facts  essential 
to  a  conviction. 

The  objection  to  the  admission  of  a 
birth  certificate,  on  the  issue  of  the  age 
of  defendant,  charged  with  failure  to 
register,  which  was  overruled  in  Breit- 
mayer  v.  United  States  (1918)  —  C.  C.  A. 
— ,249  Fed.  929,  was  based  upon  the 
provisions  of  a  particular  state  statute, 
and  the  point  is  not  of  general  interest. 
In  Phelan  v.  United  States  (1918) 
—  C.  C.  A.  — ,  249  Fed.  43,  upon  the 
issue  as  to  the  date  of  birth  of  the  de- 
fendant, who  had  been  convicted  of  fail- 
ure to  register,  the  defendant  and  his 
mother  both  having  testified  that  he  was 
born  March  13,  1886,  and  the  prosecu- 
tion claiming  that  he  was  born  July  13, 
1886,  it  was  held  proper  for  the  prosecu- 
tion to  introduce  in  evidence,  over  the 
objection  of  the  defendant,  copies  of  an 
application  for  a  pension  and  for  a  home- 
stead made  by  the  mother,  in  which  it 
was  stated  that  the  child  was  born  July 
13,  1886;  and,  a  church  record  showing 
that  defendant  was  baptized  August  8, 
1886,  having  been  introduced,  it  was  held 
competent  for  a  Catholic  priest  to  tes- 
tify that  the  teaching  of  the  Church  is, 
that  a  child  who  dies  unbaptized  before 
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it  obtains  the  use  of  reason  cannot  enter 
the  Kingdom  of  Heaven. 

Even  assuming  that,  to  convict  one  of 
wilful  failure  and  refusal  to  present 
himself  and  submit  to  registration  as 
required  by  the  Selective  Draft  Act, 
there  must  be  corroborative  evidence  as 
to  the  defendant's  age,  in  addition  to 
his  admissions,  it  was  held  in  Breit- 
mayer  v.  United  States  (Fed.)  supra, 
that  that  requirement  was  satisfied  by 
testimony  of  a  close  relative,  who  lived 
near  defendant's  place  of  birth  and  had 
known  him  since  he  was  a  child,  to  the 
effect  that  the  witness  was  not  sure  of 
defendant's  age,  but  that  he  was  "about 
twenty-seven  or  twenty-eight,"  in  con- 
nection with  a  birth  certificate  issued  by 
an  official  under  a  local  statute,  showing 
the  date  of  birth  to  have  been  April  24, 
1889. 

A  variance  between  the  allegations  of 
an  indictment  for  wilful  failure  and  re- 
fusal to  present  oneself  and  submit  to 
registration,  and  the  proof  as  to  the 
district  of  the  ward  in  which  the  defend- 
ant's  residence  was  located,  was  held 
not  to  be  prejudicial,  in  view  of  the 
usual  knowledge  prevailing  as  to  loca- 
tions of  voting  places  within  a  resident's 
own  ward,  and  of  the  requirement  of 
§  1025  of  the  Revised  Statutes,  Comp. 
Stat.  1916,  §  1691,  to  disregard  formal 
defects,  etc.  Breitmayer  v.  United 
States  (fed.)  supra. 

In  Breitmayer  v.  United  States  (Fed.) 
supra,  it  seems  to  have  been  assumed 
that,  under  the  general  rule  that,  where 
a  statute  defining  an  offense  contains 
exceptions  in  the  enacting  clause,  an  in- 
dictment found  under  it  must  aver  that 
the  defendant  is  not  within  such  excep- 
tions, an  indictment  for  wilful  failure 
and  refusal  to  present  oneself  for  and 
submit  to  registration,  as  required  by  the 
Selective  Draft  Act,  §  5,  must  negative 
the  exception  in  that  section,  to  wit, 
"except  officers  and  enlisted  men  of  the 
Regular  Army,  the  Navy,  and  the  Na- 
tional Guard  and  Naval  Militia,  while 
in  the  service  of  the  United  States." 
This  exception  was,  however,  in  fact, 
negatived  in  the  indictment;  and  the 
court,  without  determining  whether  the 
prosecution  must  assume  the  burden  of 
proving  the  negative  elements,  held  that 
it  had  done  so,  by  the  testimony  of  one 
who  knew  defendant  intimately,  and  in 
whose  home  defendant  had  resided  for 
nearly  a  year  prior  to  registration  day, 
that  he  knew  nothing  of  the  defendant 
belonging  to  any  military  organization, 
or  of  his  drilling  or  wearing  any  uni- 
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form,  in  connection  with  evidence  that 
the  defendant,  who  was  an  artist,  had 
his  studio  in  Detroit  on  registration  day, 
and,  after  registration  day,  had  said 
that  he  was  expecting  to  be  arrested  for 
not  registering.  It  was  so  held,  not- 
withstanding that  defendant  had  been  a 
member  of  the  National  Guard  seven  or 
eight  years  before.  The  court  observed 
that  presumably  defendant's  occupation 
was  inconsistent  with  his  holding  a  posi- 
tion as  an  officer  or  enlisted  man  in  the 
National  Army  or  Navy  of  the  United 
States;  and  while  the  Selective  Draft 
Act,  empowering  the  president  to  call 
the  National  Guard  and  National  Guard 
Reserves  into  the  service  of  the  United 
States,  was  enacted  May  18,  1917,  yet 
the  proclamation  of  the  President  call- 
ing the  Michigan  portion  of  those  organi- 
zations into  such  service  was  not  an- 
nounced until  July  3d,  and  did  not 
require  them  actually  to  enter  the  ser- 
vice until  the  15th  of  that  month ;  henee, 
even  if  defendant  was  a  member  of  the 
Michigan  National  Guard,  no  statutory 
exception  excused  him,  on  that  account, 
from  registering  in  June. 

In  United  States  v.  Miller  (1918)  249 
Fed.  985,  a  demurrer  was  overruled  as 
to  each  of  three  counts  of  the  indict- 
ment.    The  first  count  charged  an  eva- 
sion of  the  requirements  of  the  Conscrip- 
tion Act,  and  failure  and  neglect  to  fully 
perform  the  duty  required  of  the  de- 
fendant in  the  execution  of  that  act,  in 
that,  being  subject  to  registration,  hav- 
ing registered  under  that  act,  and  having 
been  drawn  and  designated  for  military 
service,  he  claimed  and  secured  an  al- 
lowance of  exemption  on  the  ground  that 
his  wife  was  dependent  on  him  for  sup- 
port, and  he  had  no  other  source  of  in- 
come except   his  law  practice,  and  no 
property   except   a   home   subject  to  a 
$6,000    purchase-money    mortgage,   and 
certain  specified  items  of  personal  prop- 
erty; whereas,  in  fact,  he  had,  on  July 
19,  1917,  conveyed  in  trust  property  of 
the  value  of  $25,300,  under  provisions 
that  no  part  of  the  interest  was  to  be  paid 
to  him,  or  to  anyone  for  him,  until  the 
expiration  of  ten  years,  except  sufficient 
to   pay   the   interest   on   the   mortgage 
before  referred  to.     The  second  count 
repeated    the    allegations    of    the   first 
count  above  noted,  and  alleged  that  the 
defendant's  affidavit  and  claim  for  ex- 
emption were  false,  and  that  he  had  a 
source  of  income  other  than  the  practice 
of  law,  to  wit,  $480  per  annum,  to  be 
paid  out  of  property  placed  in  trust,  as 
interest  on  the  mortgage  on  the  home; 
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wherefore  it  was  alleged  that  defendant 
made  a  false  statement  and  certificate 
as  to  his  fitness  and  liability  for  military 
service.  The  third  count,  which  charged 
wilful  perjury,  was  predicated  substan- 
tially upon  the  facts  alleged  in  the 
second  count,  and  specifically  averred 
that  the  affidavit  on  the  claim  for  ex- 
emption was  false,  in  that  the  declara- 
tion of  trust  provided  for  the  payment, 
out  of  the  income  of  such  trust,  of  $480 
interest  on  the  $6,000  mortgage,  and  that 
the  defendant  therefore  had  an  income 
of  $480  not  earned  in  the  practice  of 
law;  and  this  the  defendant  then  and 
there  well  knew.  There  were  additional 
allegations  as  to  the  relevancy  of  the 
facts  to  the  matter  before  the  exemp- 
tion board  for  consideration. 

The  burden  does  not  rest  upon  the 
prosecution  to  negative  the  exception 
contained  in  the  clause,  "unless  other- 
wise punishable  under  the  Articles  of 
War,"  in  §  13  of  the  Selective  Draft 
Law,  providing  that  one  who  violates 
any  order,  rule,  or  regulation  issued  to 
carry  out  the  object  of  the  provisions 
with  reference  to  the  keeping  of  houses 
of  ill  fame  within  the  zones  about  train- 
ing camps,  defined  by  the  Secretary  of 
War,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  be  punished  by  a  fine  of 
not  more  than  $1,000,  or  imprisonment 
of  not  more  than  twelve  days,  or  both. 
United  States  v.  Scott  (1918)  248  Fad. 
361. 

The  provision  of  §  13  of  the  Selective 
Draft  Act,  with  relation  to  houses  of 
ill  fame  within  the  zones  fixed  by  the 


Secretary  of  War  around  military  camps, 
cantonments,  etc.,  was  upheld  in  United 
States  v.  Casey  (1918)  247  Fed.  362, 
against  an  objection  that  it  was  an  at- 
tempt to  interfere  with  the  police  power 
of  the  state  to  regulate  the  morals  of 
its  citizens,  and  an  invasion  of  the  re- 
served powers  of  the  state,  upon  the 
ground  that  it  was  a  proper  and  legiti- 
mate exercise  of  the  war  power  of  the 
Federal  government.  To  the  same  effect 
is  United  States  v.  Scott  (Fed.)  supra. 

The  objection  that  there  was  an  un- 
constitutional delegation  of  legislative 
power  to  the  Secretary  of  War,  as  the 
executive  head  of  a  department,  by  §13 
of  the  Selective  Draft  Law,  which  au- 
thorizes him  to  do  what  is  necessary  to 
suppress  the  keeping  of  houses  of  ill  fame, 
within  such  distance  as  he  may  deem 
needful  of  any  military  camp,  station, 
etc.,  and  provides  that  any  person  who 
shall  violate  any  order,  rule,  or  regulation 
issued  to  carry  out  the  object  and  pur- 
pose of  the  section  shall  be  deemed 
guilty  of  a  misdemeanor,  was  disposed 
of  in  United  States  v.  Casey  (Fed.) 
supra,  by  the  statement  that  the  Secre- 
tary of  War  is  the  mere  agent  of  Con- 
gress, to  ascertain  and  declare  the  zones 
within  which  the  statute  shall  take  ef- 
fect; that  all  he  is  empowered  and 
directed  to  do  is  to  make  the  regulation ; 
and  it  is  the  act  of  Congress  which  de- 
clares that  a  violation  of  the  regulation 
shall  be  a  misdemeanor  and  punishable 
as  such. 

To  the  same  effect  is  United  States  v. 
Scott  (Fed.)  supra.  G.H.P. 
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CLARA  S.  SIPE 
v. 

JOHN  B.  SIPE,  Appt. 

(102  Kan.  742,  173  Pac.  13.) 

Insurance  —  mutual     benefit  —  vested 
interest. 

1.  A  vested  interest  in  a  certificate  issued 
by  a  mutual  benefit  association  may  be  cre- 
ated after  its  issuance,  as  well  as  at  that 
time,  by  an  agreement  on  the  part  of  the 
member  not  to  change  the  beneficiary,  in 
consideration  of  the  payment  of  assessments. 
For  other  cases,  see  Insurance,  VI.  e,  in  Dig. 

1-52  N.  8. 

Headnotes  by  Mason,  J. 

—  -        ■■■  iii        nil  it* —      .-■■ 1 — _     -  _  — — 

Note.  —  As  to  effect  of  consideration  mov- 
ing from  beneficiary  originally  named  in 
the  certificate  issued  by  a  mutual  benefit 
association  upon  the  right  of  a  member  to 
change  beneficiary,  see  annotation  following 
this  case,  post,  1033. 
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Same  —  payment   of    dues  —  perform- 
ance. 

2.  Where  a  wife  agrees  with  her  husband 
to  keep  up  the  payments  on  his  certificate 
of  membership  in  a  mutual  benefit  associa- 
tion, which  is  payable  to  her  on  his  death, 
in  consideration  of  his  promise  not  to  change 
the  beneficiary,  substantial  performance  of 
the  agreement  on  her  part  may  be  estab- 
lished, notwithstanding  that  a  number  of 
the  subsequent  assessments  were  paid  by 
her  husband's  father,  who  had  promised  to 
pay  them  for  her  if  she  became  unable  to  do 
so;  she  supposing  that  the  payments  were 
made  by  him  because  of  his  promise,  al- 
though the  fact  was  otherwise. 

For  other  cases,  see  Insurance,  VI.  e,  in  Dig. 
1-62  N.  S. 

Evidence  —  Interest  of  child. 

3.  Evidence  that  a  member  of  a  mutual 
benefit  association  told  his  wife  that,  in 
consideration  of  her  paying  the  assessments, 
upon  his  death  she  should  receive  the  pro- 
ceeds of  his  certificate  for  herself  and  her 
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children,  does  not  necessarily  imply  that 
any  legal  claim  thereto  was  intended  to  be 
given  the  children. 

For  other  cases,  see  Insurance,  VI.  e,  in  Dig. 
1-52  N.  8. 

Appeal  —  incompetent     evidence  —  ad- 
visory jury. 

4.  The  rule  that  a  judgment  will  not  be 
reversed  for  the  admission  of  incompetent 
evidence,  if  there  was  other  and  competent 
evidence  to  the  same  point,  unless  it  affirma- 
tively appears  that  the  improper  evidence 
affected  the  result,  applies  where  a  jury  is 
called,  but  acts  only  in  an  advisory  ca- 
pacity, as  well  as  in  cases  tried  without  a 
jury. 

For  other  cases,  see  Appeal  and  Error,  VIL 
m,  3,  a,  (S),  in  Dig.  1-52  N.  8. 

On  Petition  for  Rehearing. 

Insurance  —  Ineffective  change  of  bene- 
ficiary —  rights. 

5.  Where  a  change  of  beneficiary  in  a  cer- 
tificate issued  by  a  mutual  benefit  associa- 
tion has  been  attempted,  but  is  ineffective, 
because  of  a  prior  contract  against  it,  the 
person  named  as  the  new  beneficiary  is  en- 
titled to  be  reimbursed  out  of  the  proceeds 
of  the  certificate  on  account  of  assessments 
paid  by  him  after  such  change,  but  not  on 
account  of  payments  made  theretofore. 
For  other  cases,  see  Insurance,  VI.  e,  in  Dig. 

1-52  N.  8. 

(April  6,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Jewell  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  the  proceeds  of  a  beneficiary  cer- 
tificate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Park  B.  Pulsifer,  Charles  Ij. 
Hunt,  and  Clyde  L.  Short,  for  appellant: 

Defendant  should  have  had  judgment  on 
the  findings. 

Brown  v.  Modern  Woodmen,  97  Kan.  665, 
L.R.A.1916E,  588,  156  Pac.  767. 

Messrs.  R.  W.  Turner  and  D.  F.  Stan- 
ley, for  appellee: 

There  was  a  valid  agreement  not  to 
change  the  beneficiary. 

29  Cyc.  128;  Mitchell  v.  Langlev,  143  Ga. 
827,  L.R.A.1916C,  1137,  85  S.  E.  1060,  Ann. 
Cas.  1917A,  469;  Supreme  Lodge,  K.  P.  v. 
Ferrell,  83  Kan.  491,  33  L.R.A.(N.S.)  777, 
112  Pac.  155;  Savage  v.  Modern  Woodmen, 
84  Kan.  63,  33  L.R.A.(N.S.)  773,  113  Pac. 
802;  Brackenbury  v.  Hodgkin,  116  Me.  399, 
102  Atl.  106. 

Plaintiff  was  not  incompetent  as  a  wit- 
ness to  testify  to  her  agreement  with  her 
husband  relative  to  the  insurance  in  ques- 
tion. 

Savage  v.  Modern  Woodmen,  84  Kan.  63, 
33  L.R.A.(N.S.)   773,  113  Pac.  802;  Brown 
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v.  Modern  Woodmen,  97  Kan.  665,  L.R.A. 
1916E,  588,  156  Pac.  767;  Supreme  Lodge, 
K.  P.  v.  Ferrell,  83  Kan.  491,  33  L.R.A. 
(N.S.)  777,  112  Pac.  155;  Botkin  v.  Liv- 
ingston, 16  Kan.  39;  Hess  v.  Hartwig,  89 
Kan.  599,  132  Pac.  148;  Heery  v.  Reed,  80 
Kan.  380,  102  Pac.  846;  Roesner  v.  Darrah, 
65  Kan.  599,  70  Pac.  597;  State  v.  Pearce, 
87  Kan.  457,  124  Pac.  8T14,  Ann.  Cas.  1913E, 
358;  Palin  v.  Insurance  Co.  of  N".  A.  92 
Kan.  401,  140  Pac.  886;  Munger  v.  Myers, 
96  Kan.  743,  153  Pac.  497;  30  Am.  &  Eng. 
Enc.  Law,  2d  ed.  1036. 

Where  a  petition  states  a  cause  of  action, 
and  the  evidence  adduced  in  support  of  it 
covers  every  material  allegation  of  the  peti- 
tion, a  demurrer  to  the  evidence  cannot  to 
sustained. 

State  ex  rel.  McGill  v.  Gerhards,  99  Kan. 
462,  162  Pac.  1149;  Feighley  v.  C.  Hoffman 
&  Son  Mill.  Co.  100  Kan.  430,  165  Pac.  276. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

In  1902,  Seth  C.  Sipe  became  a  member 
of  the  Modern  Woodmen  of  America,  re- 
ceiving a  beneficiary  certificate  for  $1,000, 
payable  at  h*is  death  to  his  wife,  Olara  S. 
Sipe.  In  November,  1915,  he  caused  a  new 
certificate  to  be  issued  to  him  in  lieu  of 
this;  his  father,  John  B.  Sipe,  being  named 
as  beneficiary.  He  died  in  April,  1916. 
His  wife  brought  an  action  against  the  as- 
sociation, making  her  father-in-law  a  party, 
claiming  the  proceeds  of  the  certificate  on 
the  ground  that  she  had  acquired  by  con- 
tract such  a  vested  right  under  the  original 
certificate  as  prevented  a  change  of  bene- 
ficiary without  her  consent,  which  had  not 
been  given.  The  association  made  no  con- 
troversy, and  paid  the  money  into  court 
for  the  benefit  of  whichever  party  should 
be  found  entitled  to  it.  The  case  proceeded 
as  one  for  the  determination  of  the  proper 
beneficiary.  The  plaintiff  recovered,  and 
the  defendant  John  B.  Sipe  appeals. 

The  plaintiff  pleaded,  and  produced  evi- 
dence tending  to  show,  these  facts:  hi 
June,  1912,  on  the  occasion  of  a  visit  to  Ms 
home  after  he  had  been  away  for  some 
months,  having  gone  to  Colorado  for  Ms 
health,  her  husband  promised  her  that  if 
she  would  keep  up  the  payments  he  would 
never  change  the  beneficiary,  and  that  she 
should  receive  the  proceeds  of  the  certifi- 
cate at  his  death.  She  made  a  number  of 
payments,  keeping  them  up  for  two  or 
three  years,  from  money  earned  by  her  in 
taking  boarders  and  doing  washing.  In 
1914  she  had  a  conversation  with  the  de- 
fendant in  which  he  told  her  that,  when- 
ever she  could  not  pay  the  assessments,  he 
would  do  so  for  her.     After  this  she  paid 
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tome  of  them,  but  on  a  number  of  occasions 
when  she  went  to  make  payment  she  found 
that  the  defendant  had  already  done  bo. 

1.  It  has  already  been  determined  by 
this  court  that  "where  a  husband  agrees 
that  if  his  wife  will  help  to  pay  the  assess- 
ments upon  a  certificate  in  a  mutual  benefit 
association  in  her  favor  he  will  not  change 
the  beneficiary,  and  in  consequence  of  such 
agreement  she  makes  a  part  of  the  pay- 
ments thereon,  using  for  the  purpose  what 
are  in  fact  the  proceeds  of  her  own  labor 
outside  of  her  ordinary  household  duties, 
the  cannot  be  displaced  as  such  beneficiary 
without  her  consent."  Savage  v.  Modern 
Woodmen,  84  Kan.  63,  3d  par.  Syl.,  33 
L.R.A.(N.S.)   773,  113  Pac.  802. 

The  defendant  undertakes  to  distinguish 
the  present  case  on  the  ground  that  the 
agreement  that  the  wife  was  to  pay  the  as- 
sessments was  made  after  the  certificate 
had  been  held  for  some  years,  instead  of 
prior  to  or  at  the  time  of  its  issuance. 
There  obviously  can  be  no  difference  in 
principle  based  on  that  distinction.  29 
Cyc.  128. 

2.  The  defendant  maintains  that  the 
plaintiff  is  not  entitled  to  recover  because 
she  did  not  carry  out  in  full  her  part  of 
the  agreement,  this  being  shown  by  the  fact 
that  the  defendant  paid  a  number  of  assess- 
ments. The  jury  (which  was  acting  in  an 
advisory  capacity  only)  found:  (1)  That 
the  defendant  told  the  plaintiff  that  if  she 
became  unable  to  pay  the  assessments  he 
would  do  so  for  her;  (2)  that  she  at- 
tempted to  pay  some  of  the  assessments 
and  found  that  he  had  already  done  bo; 
(3)  that  she  believed  that  he  was  doing 
this  for  her  benefit;  and  (4)  that  these 
payments  (or  at  least  some  of  them)  were 
made  on  account  of  his  agreement  with  her 
to  make  them.  The  court  approved  the 
findings  designated  as  (1)  and  (3).  For 
that  designated  as  (2)  it  substituted  a 
finding  that  "the  plaintiff  went  to  see  the 
clerk  for  the  purpose  of  paying  the  assess- 
ments, and  was  informed  that  they  had  al- 
ready been  paid  by  John  B.  Sipe." 

In  lieu  of  that  designated  as  (4),  it 
found  that  none  of  the  payments  were 
made  by  the  defendant  on  account  of  his 
agreement  with  the  plaintiff.  We  think  the 
findings  as  finally  adopted  show  a  substan- 
tial compliance  by  the  plaintiff  with  her 
agreement  to  keep  up  the  assessments. 
When  she  undertook  to  make  a  payment 
and  found  that  the  defendant  had  already 
attended  to  the  matter,  she  supposing  this 
to  have  been  done  because  of  his  promise  to 
her,  she  was  excused  (so  far  as  affected  any 
controversy  between  herself  and  the  defend- 
ant)   from  a   literal   compliance  with   her 


agreement.  Granting  that  the  defendant's 
promise  was  not  legally  enforceable,  she 
had  a  right  to  assume  that  the  doing  of 
the  act  promised  was  in  pursuance  of  the 
agreement,  although  as  a  matter  of  fact  it 
turns  out  that  it  was  not  done  by  reason 
thereof.  In  these  circumstances  there 
would  be  no  equity  in  decreeing  that  the 
interest  she  had  already  acquired  in  the 
certificate  should  be  regarded  as  forfeited 
by  reason  of  her  accepting  the  benefit  of 
his  payments,  which  she  naturally  sup- 
posed were  made  in  her  behalf.  The  mere 
fact  that  the  defendant  paid  a  part  of  the 
assessments  does  not  give  him  any  equit- 
able claim  upon  the  proceeds  of  the  cer- 
tificate, beyond  bare  reimbursement,  and 
that  has  not  been  asked. 

3.  A  contention  is  made  that  there  was 
a  variance  between  the  pleading  and  proof 
in  that  the  allegation  was  that  the  plain- 
tiff's husband  promised  that  if  she  kept  up 
the  assessments  she  should  receive  the  pro- 
ceeds of  the  certificate,  while  her  evidence 
was  that  he  said  the  money  was  to  go  to 
her  and  her  children.  She  testified  that  he 
told  her  that  when  he  died  she  would  re- 
ceive the  money  for  herself  and  the  chil- 
dren. This  was  not  a  variance,  nor  did  it 
tend  to  show  that  the  children  were  neces- 
sary parties  to  the  litigation.  The  essence 
of  the  agreement  was  that  no  change  should 
be  made  in  the  certificate.  The  wife  was 
the  beneficiary,  and  the  reference  to  her  re- 
ceiving the  money  for  herself  and  the  chil- 
dren did  not  imply  that  the  latter  were  to 
have  any  legal  claim  to  it. 

4.  The  plaintiff  was  permitted  to  testify 
to  her  oral  agreement  with  her  husband 
with  respect  to  the  payment  of  the  assess- 
ments, over  an  objection  based  upon  the 
statute  regarding  evidence  of  transactions 
had  personally  with  a  person  who  has  since 
died.  Gen.  Stat.  1915,  $  7222.  In  the  case 
already  cited  (Savage  v.  Modern  Woodmen, 
84  Kan.  63,  33  L.R.A.(N.S.)  113  Pac.  802, 
in  a  similar  situation  the  statute  was  held 
not  to  apply.  The  reason  given  was  that 
the  adverse  party  was  not  "the  executor, 
administrator,  heir  at  law,  next  of  kin,  sur- 
viving partner,  or  assignee  of  such  deceased 
person,"  as  the  statute  required.  Since 
that  decision  the  act  has  been  amended  and 
now  applies  "where  either  party  to  the  ac- 
tion claims  to  have  acquired  title,  directly 
or  indirectly,  from  such  deceased  person." 
It  is  suggested  in  behalf  of  the  plaintiff 
that  here  the  parties  each  claim  to  have  ac- 
quired title  from  the  association,  and  not 
from  Seth  C.  Sipe.  The  plaintiff's  claim  to 
the  money,  however,  is  necessarily  derived 
from  her  agreement  with  her  husband,  in- 
asmuch as  she  was  not  mentioned  in  the 
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sew  certificate,  and  is  compelled  to  rely 
upon  a  contractual  vested  right  which  pre- 
vented a  change  of  beneficiary.  It  is  not 
necessary,  however,  to  determine  whether 
the  testimony  was  competent,  for  there  was 
other  evidence  of  the  making  of  the  agree- 
ment, and  we  do  not  find  anything  in  the 
record  to  indicate  that  the  result  would 
have  been  affected  if  the  plaintiff's  testi- 
mony regarding  her  conversation  with  her 
husband  had  been  excluded. 

Another  witness  testified  that  she  had 
heard  Seth  C.  Sipe  tell  the  plaintiff  that  if 
she  would  keep  up  the  insurance  he  would 
never  change  the  beneficiary,  and  that  a 
little  later  she  had  seen  a  letter  which  he 
had  written  his  wife  to  the  same  effect. 
The  plaintiff  also  testified  to  the  receipt,  the 
subsequent  loss,  and  the  contents  of  this  let- 
ter. Her  testimonv  as  to  the  contents  was 
objected  to  on  the  ground  that  it  was  "in- 
competent, irrelevant,  and  immaterial,  not 
within  the  issues  or  pleadings."  In  the 
brief  the  objection  urged  is  that  the  peti- 
tion alleged  an  oral  contract  and  the  effort 
to  show  one  in  writing  was  a  material  vari- 
ance. No  showing  was  made  that  the  de- 
fendant was  misled  by  the  variance,  as  the 
statute  requires  in  order  for  it  to  be 
deemed  material  (Gen.  Stat.  1915,  §  7026), 
and  no  such  prejudice  is  apparent  as  to 
justify  a  reversal  on  that  account.  There 
are  decisions  to  the  effect  that,  although  a 
witness  who  is  disqualified  to  testify  con- 
cerning personal  transactions  with  a  person 
since  deceased  may  testify  to  the  receipt  of 
a  letter  written  by  him,  and  also  its  loss, 
and  the  letter,  if  produced  and  identified, 
may  be  admitted,  yet,  even  if  its  loss  is 
established,  the  witness  may  not  state  its 
contents.  30  Am.  &  Eng.  Enc.  of  Law, 
1036,  1037;  40  Cyc.  2325,  2328;  21  Ann. 
Cas.  1216,  note.  However,  an  objection  to 
the  testimony  regarding  the  contents  of  the 
letter  does  not  appear  to  have  been  urged 
on  this  ground. 

The  rule  is  established  in  this  jurisdic- 
tion, in  accordance  with  the  great  weight 
of  authority  elsewhere,  that  "a  judgment 
rendered  in  a  case  heard  without  the  inter- 
vention of  a  jury  will  not  be  reversed  on 
account  of  the  admission  of  incompetent 
evidence,  unless  the  record  discloses  that 
there  was  no  competent  evidence  to  sup- 
port it.  or  in  some  other  way  shows  affirma- 
tively that  the  improper  evidence  affected 
the  result."  McCready  v.  Crane,  74  Kan. 
710,  88  Pac.  748. 

Where,  as  in  the  present  case,  a  jury  is 
called,  but  acts  only  in  an  advisory  ca- 
pacity, the  same  rule  should  apply,  for  the 
final  and  controlling  decision  is  necessarily 
made   by   the   trial   judge   on   his   own   re- 
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sponsibility.  This  view  is  in  accordance 
with  the  practice  which  regards  as  imma- 
terial an  erroneous  instruction  given  in  such 
a  case,  unless  it  shows  a  misconception  of 
the  law  governing  the  ultimate  rights  of 
the  parties.  Hessen  v.  Sapp,  98  Kan.  737, 
160  Pac.  220.  We  discover  no  cases  in 
which  it  has  been  considered  and  rejected, 
and  in  several  it  has  been  distinctly 
adopted.  California  Electric  Light  Co.  v. 
California  Safe  Deposit  &  T.  Co.  145  Cal. 
124,  78  Pac.  372;  Halstead  V.  Coon,  31  IndL 
App.  302,  67  N.  E.  957;  Welch  v.  Tippery, 
66  Neb.  604,  92  N.  W.  582. 

Other  rulings  admitting  evidence  are  com- 
plained of,  but  for  the  same  reason  it  will 
be  unnecessary  to  consider  them.  The  con- 
tention is  made  that  the  decision' reached  is 
unjust  and  inequitable  and  contrary  to  the 
evidence.  Upon  the  facts  the  conclusion  of 
the  trial  court  must  control.  It  was  shown 
that  the  defendant  had  expended  $1,701  for 
his  son  in  the  last  five  years  of  his  life,  and 
doubtless  this  was  a  reason  for  the  attempt 
to  make  a  change  in  the  certificate  for  his 
benefit.  The  plaintiff's  husband,  however, 
seems  to  have  been  satisfied  to  have  the  or- 
iginal certificate  stand  until  a  few  months 
before  his  death,  and  his  obligation  to  his 
father,  financial  and  otherwise,  however 
great  it  may  have  been,  does  not  constitute 
a  controlling  equity  against  his  widow's 
claim  to  the  insurance  money. 

The  judgment  is  affirmed. 

A  petition  for  rehearing  having  been 
filed,  the  following  additional  opinion  was 
handed  down  on  June  8,  1918  (103  Kan. 
181,  173  Pac.  16)  : 

In  this  case  it  was  held  that  the  wife  of 
a  member  of  a  fraternal  beneficiary  asso- 
ciation   by    an    agreement    with    her    hus- 
band, which  was  carried  out  on  her  part, 
had   acquired   a   vested    right   in   his   cer- 
tificate, in  which  she  was  named  as  bene- 
ficiary,  so  that,   notwithstanding  a  subse- 
quent attempted  change,  she  was  entitled  to 
its  proceeds  upon  his  death.     In  a  petition 
for  a  rehearing  it  is  said  that  this  court 
overlooked  and  disregarded  the  effect  of  a 
by-law  providing  that  "any  agreement  en- 
tered into  by  a  member  not  to  change  his 
beneficiary  shall  be  null  and  void."     It  is 
true  that  the  abstract  shows  the  existence 
of  such  a  by-law,  but  we  are  unable  to  dis- 
cover any  reference  to  it  in  the  brief.    In 
that  situation  we  cannot  regard  its  effect 
as  fairly  involved  in  the  case.    Possibly  this 
provision  is  one  which  the  association  could 
waive,  even  after  the  death  of  the  member, 
and  which  it  may  be  regarded   as  having 
waived  by  the  payment  of  the  money  into 
court   for    such    disposition   as    should  be 
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found  just  as  between  the  conflictory  claim* 
ants,  although  by  the  weight  of  authority 
the  rule  iB  otherwise  as  to  by-laws  regulat- 
ing the  manner  of  effecting  a  change  of 
beneficiary.  19  R.  0.  L.  1297,  1298.  But 
as  the  question  has  not  been  argued  here, 
and  presumably  was  not  passed  upon  by  the 
district  court,  we  do  not  regard  it  as  be- 
fore us  for  decision. 

The  petition  for  a  rehearing  suggests  that 
the  appellant  should  at  least  be  allowed  the 
amount  of  the  assessments  paid  by  him.  We 
think  that,  so  far  as  concerns  payments 
made  before  the  attempted  change  of  bene- 
ficiary, he  has  no  legal  claim  for  reimburse* 
ment  out  of  the  money  in  the  hands  of  the 


court,  but  that  the  rule  is  otherwise  with 
respect  to  the  payments  made  after  the  is- 
suance of  the  new  certificate  naming  him 
as  beneficiary.  29  Cyc.  163.  A  specific 
claim  of  that  character  has  not  been  made, 
and  the  amount  involved  is  not  shown.  To 
protect  the  interests  of  the  appellant  in  that 
regard,  the  affirmance  of  the  judgment  if 
made  without  prejudice  to  a  right  on  his 
part  to  apply  to  the  district  court  for  re* 
imbursement  of  the  amount  of  assessments 
paid  after  the  new  certificate  was  issued. 

The  other  grounds  urged  in  the  petition 
for  a  rehearing  have  been  considered,  but 
the  court  remains  of  its  former  opinion,  and 
the  petition  is  denied. 


Annotation  —  Effect  of  consideration  moving  from  beneficiary 
originally  named  in  the  certificate  issued  by  a  mutual  benefit 
association,  upon  the  right  of  a  member  to  change  beneficiary. 


This  annotation  supplements  the  notes 
on  the  above  question  appended  to 
Stronge  v.  Supreme  Lodge,  K.  P.  12 
L.R.A.(N.S.)  1206,  and  Savage  v.  Mod- 
ern Woodmen,  33  L.R.A.(N.S.)  773. 

It  is  stated  in  the  earlier  notes  that, 
notwithstanding  the  general  rule  that 
the  beneficiary  in  a  certificate  issued  by 
a  mutual  benefit  association  has  no  vested 
interest  therein  prior  to  the  death  of 
the  member,  and  that  the  latter  may 
change  beneficiaries  at  his  pleasure,  if 
he  conforms  to  the  rules  of  the  associa- 
tion, yet,  by  an  agreement  sufficiently 
specific  between  the  member  and  such 
beneficiary,  fully  performed  by  the  lat- 
ter, the  former  may  waive  his  right  to 
change  beneficiaries,  and  the  latter  may 
acquire  a  vested  right  which  will  be 
recognized,  at  least  on  principles  of 
equity,  against  a  substituted  beneficiary 
having  no  superior  equity.  It  was  fur- 
ther stated  in  these  notes  that  there  is 
some  conflict  among  the  cases  as  to 
whether  the  payment  of  assessments  by 
the  beneficiary  originally  designated,  in 
pursuance  of  an  agreement  or  under- 
standing to  that  effect,  will  operate  to 
give  the  beneficiary  a  vested  right  and 
prevent  the  member  from  changing  bene- 
ficiaries. Most  of  the  later  cases  recog- 
nize that  one  who  has  paid  assessments 
or  advanced  money  to  the  insured  in 
pursuance  of  an  agreement  that  he 
should  be  made  beneficiary  in  a  mutual 
benefit  certificate  has  at  least  an  equi- 
table right  to  the  proceeds  of  the 
insurance  to  compensate  him  for  his  ad- 
vancements, which  cannot  be  defeated  by 
the  insured's  attempt  to  change  the 
beneficiary,  and  in  one  case,  at  least,  it 
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was  held  that  the  original  beneficiary 
acquired  a  legal  interest  in  the  fund. 

Thus,  where  a  woman  agreed,  in  con- 
sideration of  being  made  beneficiary  in 
a  benefit  certificate,  to  marry  the  insured, 
and  performed  her  promise,  she  was  held 
to  have  acquired  a  legal  as  well  as  an 
equitable  right  to  the  benefit,  which  was 
not  defeated  by  a  subsequent  attempt 
by  the  insured,  without  her  consent,  to 
change  the  beneficiary.  Supreme  Lodge, 
K.  L.  H.  v.  Ulanowsky  (1914)  246  Pa. 
591,  92  Atl.  711. 

And  it  has  been  held  that  a  complaint 
stated  a  cause  of  action  which  alleged 
that  the  plaintiff  was  induced  to  marry 
a  man  by  an  antenuptial  agreement 
wherein  he  promised  that  if  the  plaintiff 
would  marry  him  he  would  make  her  the 
beneficiary  of  a  policy  in  a  benefit  soci- 
ety which  he  held,  and  that  upon  their 
marriage,  with  the  intent  of  performing 
the  agreement,  he  caused  her  to  be  named 
as  beneficiary  in  the  policy,  and  deliv- 
ered it  to  her,  but  subsequently  secured 
possession  of  it  without  her  consent  and 
caused  defendants  to  be  named  as  bene- 
ficiaries. Freitas  v.  Freitas  (1916)  31 
CaL  App.  16,  159  Pac.  611;  Freitas  v. 
Freitas  (1916)  31  OaL  App.  19, 159  Pac 
613. 

It  will  be  noticed  that  in  Sipb  v.  Sipb, 
ante,  1029,  it  was  held  that  a  wife,  who 
was  named  as  the  beneficiary  in  a  cer- 
tificate held  by  her  husband,  acquired  a 
vested  interest  which  could  not  be  de- 
feated by  his  attempt  to  change  the 
beneficiary,  where  he  promised  her,  after 
the  issuance  of  the  certificate,  that  if 
she  would  pay  the  assessments  he  would 
never  change  the  beneficiary,  and  she 
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paid  most  of  the  assessments,  although 
a  number  were  paid  by  her  husband's 
father,  who  had  told  her  that,  if  she 
was  unable  to  pay  them,  he  would  pay 
them  for  her. 

In  Ryan  v.  Boston  Letter  Carriers'  Mut. 
Ben.  Asso.  (1915)  222  Mass.  237,  L.R.A. 
1916C,  1130,  110  N.  E.  281,  it  was  held 
that  a  change  by  a  man,  without  the 
knowledge  or  consent  of  his  wife,  of  the 
beneficiary  in  a  mutual  benefit  certificate 
in  which  the  wife  was  named  as  bene- 
ficiary, was  a  breach  of  his  antenuptial 
contract  to  take  out  a  certificate  in  her 
name  in  consideration  of  her  marrying 
him  and  loaning  him  money,  but  it  was 
held  that  no  trust  attached  to  the  pro- 
ceeds of  the  insurance  in  the  hands  of 
one  subsequently  named  as  beneficiary, 
in  favor  of  the  wife,  in  the  absence  of 
anything  to  show  that  the  substituted 
beneficiary  knew  of  the  rights  of  the 
wife,  or  that  he  was  a  mere  volunteer. 

In  Columbian  Knights  v.  Matzel 
(1913)  184  DL  App,  15,  in  an  abstract 
of  the  decision,  it  is  stated  that  a  bene- 
ficiary acquires  a  vested  right  in  insur- 
ance which  equity  will  protect  if  he 
assists  in  paying  the  assessments  under 
an  agreement  by  which  the  proceeds  axe 
to  be  paid  to  him;  and  that  where  a  cer- 
tificate is  taken  out  for  the  benefit  of  a 
person  named  therein  and  delivered  to 
him  in  consideration  of  an  agreement  by 
the  beneficiary,  which  has  been  fully 
performed,  the  member  is  not  entitled  to 
change  the  beneficiary  without  the  origi- 
nal beneficiary's  consent;  and  that  pro- 
visions in  the  by-laws  as  to  change  of 
beneficiary  have  no  application  under 
such  circumstances.  And  to  the  same 
effect  is  Women's  Catholic  Order  of 
Foresters  v.  Hill  (1915)  191  DL  App. 
629. 

And  in  another  Illinois  case,  Kiolbassa 
v.  Polish  Roman  Catholic  Union  (1908) 
141  DL  App.  297,  it  was  held  that  if  it 
was  shown  that  a  wife  made  a  loan  to 
her  husband  upon  his  promise  that  he 
would  procure  insurance  in  a  benefit 
society,  payable  to  her,  as  security,  and 
he  did  so,  and  never  paid  the  loan,  she 
would  have  equitable  rights  in  the  pro- 
ceeds of  the  certificate  as  against  one 
whom  the  husband  subsequently  at- 
tempted to  substitute  as  beneficiary;  but 
the  evidence  in  this  case  was  held  not 
to  show  these  facts. 

In  Royal  Arcanum  v.  Riley  (1914)  143 
Ga.  75,  84  S.  E.  428,  where  an  agreement 
was  made  between  two  sons  and  their 
father  that  the  sons  should  pay  the  as- 
sessments in  a  benefit  society  in  which 
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the  father  was  a  member,  and  that  the 
sons  should  be  named  as  joint  benefici- 
aries, and  the  agreement  was  carried  out 
by  the  sons,  it  was  held  that  a  vested 
interest  was  acquired  in  the  benefits 
which  could  not  be  defeated  by  an  at- 
tempt by  the  father  to  substitute  one 
of  the  sons  as  sole  beneficiary. 

And  where  an  aunt  agreed  with  her 
nephew,  who  was  in  debt,  to  furnish  or 
assist  him  in  obtaining  money,  upon  con- 
dition that  he  should  secure  ber  by 
procuring  a  policy  on  his  life,  and  he 
procured  a  policy  in  a  mutual  benefit 
company  payable  to  his  mother  if  she 
survived  him,  and  if  not,  to  his  aunt, 
and  it  was  agreed  between  the  insured, 
his  mother,  and  the  aunt  that,  in  the 
event  of  his  death  before  the  aunt 's,  his 
mother  should  indemnify  the  aunt,  and 
the  latter  subsequently  furnished  the  in- 
sured with  money,  it  was  held  that  she 
had  a  vested  interest  in  the  policy  to 
the  extent  of  the  indebtedness  of  the 
insured  to  her,  accruing  under  the  terms 
of  the  agreement,  and  that  an  attempt 
to  change  the  beneficiary  without  her 
consent  did  not  defeat  her  right  to  suf- 
ficient of  the  proceeds  of  the  insurance 
to  reimburse  her;  but  that,  subject  to 
this  right,  a  new  beneficiary  might  be 
named  Gillham  v.  Estes  (1910)  158  DL 
211. 

In  Stockwell  v.  Sedina  (1912)  170  Mich. 
476,  136  N.  W.  476,  where  a  married 
daughter  agreed  with  her  father  to  pay 
the  assessments  on  his  benefit  certifi- 
cate, and  it  was  claimed  that  the  arrange- 
ment was  carried  out,  it  was  held  that 
she  acquired  a  vested  interest  in  the 
insurance  which  was  her  sole  prqperty; 
and  the  court  stated  in  its  discussion 
that  the  interest  so  acquired  was  one 
which  could  not  be  defeated  by  the  in- 
sured by  a  change  of  the  beneficiary. 

In  another  Michigan  case,  Modern 
Brotherhood  v.  Hudson  (1916)  194  Mich. 
124,  160  N.  W.  406,  it  was  held  that  the 
right  of  a  holder  of  a  benefit  certificate 
to  change  his  beneficiary  would  not  be 
denied  unless  it  was  plain  that  the  bene- 
ficiary named  in  the  certificate  had,  by 
contract  and  performance,  acquired  a 
vested  interest  in  the  certificate  and 
fund;  and  held  that  the  promise  of  the 
beneficiary  named  to  pay  the  assessments 
and  dues  was  not  sufficient  to  create  a 
vested  interest  in  the  certificate  and 
fund,  and  did  not  limit  the  right  of  the 
insured  to  change  his  beneficiary;  and 
where  the  court  found  that  the  benefi- 
ciary named  uot  only  promised  to  pay 
the  assessments,  but  also  to  take  care  of 
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the  insured  in  his  sickness,  and  that  he 
failed  to  perform  the  latter  obligation, 
which  promises  the  beneficiary  claimed 
that  he  never  made,  it  was  held  that 
equity  demanded  no  more  than  the  bene- 
ficiary be  repaid  the  sums  he  expended 
for  assessments,  and  that  the  balance  be 
paid  to  the  one  whom  the  insured  had 
attempted  to  have  named  as  beneficiary 
after  the  one  first  named  had  failed  to 
perform  his  agreement. 

It  appears  in  New  Era  Asso.  v.  Kuyat 
(1916)  191  Mich.  646,  158  N.  W.  119, 
where  a  wife  was  originally  named  as 
sole  beneficiary  in  a  certificate,  that  she 
paid  most  of  the  premiums ;  bat  it  is  not 
stated  that  this  was  tinder  any  agree- 
ment with  the  insured,  and  his  change 
of  beneficiary  by  which  a  part  of  the 
benefit  was  given  to  his  sister  was  held 
valid. 

In  Schiller-Bund  v.  Knack  (1915)  184 
Mich.  95,  150  N.  W.  337,  where  the  evi- 
dence tended  to  show  that  the  insured 
procured  a  benefit  certificate  payable  to 
his  wife,  and  handed  it  to  her,  telling 
her  that  she  would  have  to  pay  for  it, 
and  she  paid  the  assessments  for  some 
time,  it  was  held  that  there  was  no  valid 
contract  between  the  husband  and  wife 
which  gave  her  a  vested  interest  in  the 
insurance  and  prevented  the  husband, 
who  subsequently  obtained  a  divorce, 
from  substituting  his  second  wife  as 
beneficiary. 

And  in  Clark  v.  Loftus  (1912)  26  Ont. 
L.  Rep.  204,  there  was  held  to  be  no  bind- 
ing agreement  shown  by  the  insured  with 
his  wife,  who  was  one  of  the  original 
beneficiaries,  that  he  would  not  change 
the  beneficiary,  although  there  was  evi- 
dence that,  when  her  was  bankrupt,  he 
told  his  wife,  who  had  property,  that  it 
would  be  for  her  interest  and  that  of 
their  children  to  pay  the  assessments, 
and  that  she  did  so;  and  a  change  of 
beneficiaries  was  given  effect  in  the  case. 

In  Malancy  v.  Malancy  (1917)  165 
Wis.  642,  163  N.  W.  186,  where  friends 
of  the  insured,  who  was  ill,  refused  to 
give  him  a  fund  which  they  had  raised, 
to  defray  his  expenses  at  a  sanitarium 
until  he  substituted  his  wife  as  benefi- 
ciary in  a  certificate  which  was  payable 
to  his  mother,  it  was  held  that,  notwith- 
standing the  change  was  made  under 
these  circumstances,  the  insured  still  had 
power  to  appoint  another  beneficiary,  it 
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being  provided  by  the  by-laws  of  the 
society,  which  were  a  part  of  the  con- 
tract, that  a  member  might  change  the 
beneficiary  without  the  consent  of  the 
beneficiary,  and  that  any  agreement  en- 
tered into  by  a  member  not  to  change 
the  beneficiary  should  be  null  and  void. 

In  Dell  v.  Varnedoe  (1918)  —  Ga.  — , 
95  8.  E.  977,  where  the  insurer  paid  the 
money  into  court  for  distribution,  it  was 
held  that  the  equities  of  the  claimants 
should  be  compared;  and  where  it  ap- 
peared that  the  insured  agreed  with-  his 
sister  when  she  loaned  him  money,  to 
secure  insurance  for  her  benefit,  and  that 
he  did  so,  and  subsequently  paid  the 
loan,  and  sought  to  have  his  wife  named 
as  beneficiary,  it  was  held  that  the  lat- 
ter, who  had  paid  the  premiums  with  her 
own  funds,  under  an  agreement  that  she 
should  be  named  beneficiary,  was  enti- 
tled to  the  benefit;  the  court  holding 
that  equity  could  not  consider  the  sister 
as  other  than  a  mere  volunteer,  with  no 
contractual  equity  in  the  proceeds  of  the 
policy  after  the  payment  of  the  money 
loaned ;  and  that,  on  the  facts,  the  equi- 
table right  of  the  wife  to  the  proceeds 
could  not  be  questioned. 

The  case  of  Brown  v.  Modern  Wood- 
men (1916)  97  Kan.  665,  L.R,A.1916E, 
588,  156  Pac.  767,  is  not  strictly  within 
the  scope  of  this  note,  as  the  question 
there  involved  was  the  right  to  the  bene- 
fit of  a  certificate  as  between  one  who 
had  made  advances  to  the  insured  under 
an  agreement  that  he  should  be  substi- 
tuted as  beneficiary,  which  agreement 
was  not  fully  carried  out  according  to 
the  by-laws,  and  the  sons  of  the  insured, 
who  had  never  been  designated  as  bene- 
ficiaries. It  was  held  in  that  case  that 
while  ordinarily  a  member  of  a  benefit 
society  has  no  vested  right  to  the  fund, 
still,  by  an  agreement  to  change  benefi- 
ciaries, in  consideration  of  funds  ad- 
vanced, he  may  so  bind  himself  as  to 
preclude  his  beneficiary  or  heirs  from 
asserting  their  claim  to  the  proceeds 
against  a  party  who  advanced  large  sums 
on  the  strength  of  such  agreement,  al- 
though a  complete  change  of  beneficiary 
was  not  made  in  accordance  with  the 
constitution  and  by-laws ;  and  it  was  held 
that  evidence  of  the  facts  in  the  case 
should  have  been  received  and  the  case 
determined  upon  equitable  considera- 
tions. '•  T.  W. 
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JOSEPH  GRUBE,  by  Next  Friend,  Appt., 

v. 

MAYOR  AND  CITY  COUNCIL  OF  BALTI- 
MORE et  al. 

(—  Md.  — ,  103  Atl.  948.) 

Negligence— electricity— pole  in  school 

yard  —  liability. 

Those  responsible  for  maintaining  within 
a  school  yard  a  pole  carrying  electric  wires 
are-  not  liable  for  injury  to  a  bright  boy, 
ten  or  eleven  years  old,  who,  knowing 
that  climbing  the  pole  was  not  permitted, 
reached  the  climbing  spikes  from  a  fence 
and  ascended  the  pole  until  he  came  in  con- 
tact with  a  wire,  which  burned  him  and 
caused  him  to  fall,  to  his  injury. 
For  other  cases,  see  Negligence,  I,  o,  £,  6,  «n 

Dig.  1-52  N.  8. 

(February  27,  1918.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  City  Court  of  Baltimore  in  favor  of 
defendants  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendants'  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

MessrB.  Joseph  S.  Goldsmith  and  Jacob 
M.  Moses,  for  appellant: 

The  extent  of  a  child's  intellect  must  in 
each  case  be  determined  by  the  jury,  who 
should  consider  its  natural  intellect  and 
present  age,  and  any  other  facts,  such  as 
its  environment  and  opportunities,  which 
may  be  disclosed  in  the  case;  and,  having 
thus  determined  the  extent  of  the  child's 
intellect,  the  jury  should  say,  with  that  in 
mind,  whether  or  not  it  has  been  guilty  of 
negligence. 

Lynch  v.  Nurdin,  1  Q.  B.  29,  113  Eng.  Re- 
print, 1041,  4  Perry  &  D.  672,  10  L.  J.  Q.  B. 
N.  8.  73,  5  Jur.  797;  Sioux  City  &  P.  R. 
Co.  v.  Stout,  17  Wall.  657,  21  L.  ed.  745; 
Hayes  v.  Southern  Power  Co.  95  S.  C.  230, 
78  S.  E.  956;  Biggs  v.  Consolidated  Barb- 
Wire  Co.  60  Kan.  217,  44  L.R.A.  655,  56 
Pac.  4,  5  Am.  Neg.  Rep.  335;  Consolidated 
Electric  Light  &  P.  Co.  v.  Healy,  65  Kan. 
798,  70  Pac.  884,  13  Am.  Neg.  Rep.  71; 
Valley  Planing  Mill  Co.  v.  McDaniel,  119 
Ark.  139,  170  S.  W.  994;  Fink  v.  Missouri 
Furnace  Co.  10  Mo.  App.  61;  Birge  v.  Gar- 
diner, 19  Conn.  507,  50  Am.  Dec.  261;  Fer- 
rell  v.  Dixie  Cotton  Mills  Co.  167  N.  C. 
528,  37  L.R.A.(N.S.)  64,  73  S.  E.  142,  3 
N.    C.    C.    A.    306;    Simonton    v.    Citizens' 
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Electric  Light  &  P.  Co.  28  Tex.  Civ.  App. 
374,  67  S,  W.  530. 

Whether  an  electric  company  has  been 
guilty  of  negligence  in  the  insulation  of  its 
wires  is,  like  most  other  questions  of  negli- 
gence, a  matter  for  the  jury  to  determine. 

Steindorff  v.  St.  Paul  Gas  Light  Co.  92 
Minn.  496,  100  N.  W.  221;  Thomas  ▼. 
Wheeling  Electric  Co.  54  W.  Va.  395,  46 
S.  E.  217;  Thornburg  v.  City  &  E.  G.  R. 
Co.  65  W.  Va.  379,  64  S.  E.  358. 

Mr.  E.  M.  Sturtevant,  for  appellee  com- 
pany: 

An  electric  pole  equipped  with  pole  steps 
is  a  lawful  structure,  and  is  not  such  so 
attraction  as  to  make  the  electric  light 
company  liable  in  damages  should  a  child 
climb  the  pole  and  sustain  an  injury. 

State  use  of  Stansfield  v.  Chesapeake  ft 
P.  Teleph.  Co.  123  Md.  120,  52  L.R.A.(N.8.) 
1170,  91  Atl.  149;  Simonton  v.  Citizens' 
Electric  Light  &  P.  Co.  28  Tex.  Civ.  App. 
374,  67  S.  W.  530;  McMinn  v.  New  England 
Teleph.  &  Teleg.  Co.  113  Me.  519,  95  Atl. 
210;  Mayfield  Water  &  Light  Co.  v.  Webb, 
129  Ky.  395,  18  L.R.A.(N.S.)  179,  130  Am. 
St.  Rep.  469,  111  S.  W.  712;  Thompson  ▼. 
Cumberland  Teleph.  &  Teleg.  Co.  138  Ky. 
109,  127  S.  W.  531;  Graves  v.  Washington 
Water  Power  Co.  44  Wash.  675,  11  L.R.A. 
(N.S.)  452,  87  Pac.  956;  Curtis,  Elec- 
tricity, |  469;  2  Joyce,  Electric  Law,  §  610, 
p.  987. 

The  boy  was  ten  and  a  half  years  of  age, 
and  the  intelligent  answers  given  by  him 
in  his  testimony  show  that  he  was  fully 
capable  of  appreciating  the  danger  he  was 
running  in  climbing  the  pole. 

Baltimore  City  Pass.  R.  Co.  v.  Cooney, 
87  Md.  261,  39  Atl.  859;  Havermale  v. 
Houck,  122  Md.  82,  89  Atl.  314. 

Messrs.  S.  S.  Field  and  Edward  J.  Col- 
gan,  Jr.,  for  appellee  Mayor  and  City 
Council. 

Boyd,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Joseph    Grube,   a    boy   between    ten  and 
eleven   years   of  age,   sued  the  mayor  and 
city  council  of  Baltimore  and  the  Consoli- 
dated Gas,  Electric  Light  &  Power  Company 
of  that  city  for  injuries  received  by  him 
as  a  result  of  his  climbing  upon  a  pole  in  a 
school  house  yard  owned  by  the  city,  which 
had   been   planted  there  by  what  we  will 
speak  of  as  the  Consolidated  Company.  The 
yard  was  used  as  a  playground  by  the  chil- 
dren who  attended  the  school  and  others. 
There  was  an   iron  fence  around  it  about 
4$  feet  high,  and  about  four  years  before 
the  accident  the  pole  was  planted  in  the 
neighborhood  of  a  foot  from  the  fence,  for 
the  purpose  of  carrying  electric  current  to 
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the  building.     The  pole  was  20  feet  high, 
and  had  two  cross  arms  on  it  at  the  top, 
upon  which  there  were  wires.     There  was 
a  small  iron  pipe  which  ran  along  the  pole, 
into  which  the  wires  were   run  and   then 
under   the    ground    in    conduits    into    the 
schoolhouse.     Originally  there  were  spikes 
in  the  pole  from  the  ground  towards  the 
top  for  the  employees  of  the  Consolidated 
Company  to  climb  upon,  as  is  customary. 
The  yard  was  divided  into  two  parts,  one 
side  being  for  girls  and  the  other  for  boys. 
The  pole  was  on  the  boys'  side.     The  evi- 
dence shows  that  at  one  time  gates  in  the 
fence  were  kept  looked  when  the  ground  waB 
not  intended  to  be  used,  bat  the  locks  were 
broken  off,  and  for  some  time  before  the 
accident   the  gates  were  left  open.     Boys 
played  in  the  grounds  after  school  hours, 
on  Saturdays  and  holidays,  and  they  fre- 
quently climbed  on  the  pole.     A  man  de- 
scribed as  the  engineer  at  the  school,  who 
was  called  as  a  witness  by   the  plaintiff, 
testified  that  about  a  year  before  the  acci- 
dent he  and  the  superintendent  pulled  the 
spikes  out  of  the  pole  far  enough  above  the 
ground  to  prevent  the  boys  from  reaching 
them,  so  as  to  keep  them  off  the  pole.    In 
answer  to  a  question  whether  the  plaintiff 
could    reach   spikes    from   the   top    of   the 
fence,    that  witness  answered,    "Hardly;    I 
cannot  reach  it  myself."     But  the  plaintiff 
testified  that  "I  got  on  the  fence  and  then 
got  hold  of  the  pole,  and  just  swung  my- 
self out  to  the  foothold,  and  then  climbed 
up  to  the  top  and  then  got  on  the  Bill." 

In  another  place  he  said:  "I  held  my 
hand  up  and  got  hold  of  the  fence,  and  then 
put  my  hand  on  the  pole,  or  little  pipe,  and 
then  swung  myself  around  to  the  foothold 
and  was  around  there  and  then  climbed 
up." 

Again  he  said: 

Q.  What  kind  of  a  foothold  do  you  mean; 
those  iron  spikes? 

A.  Yes. 

Q.  About  how  high  above  the  fence  waa 
the  first  spike;  could  you  reach  it  from  the 
fence  when  you  were  standing  on  the  fence? 

A.  Ves. 

The  court:  You  were  standing  there  on 
the  top  of  that  rod  and  you  reached  up  and 
took  hold? 

The  witness:  I  could  reach  up  my  hand 
and  take  hold  of  this  here. 

Mr.  Sturtevant:  Take  hold  of  the  pipe, 
do  you  mean? 

The  witness:  The  pipe;  yes;  and  then 
swing  myself  around.  I  could  reach  the 
spikes,  and  I  put  my  feet  between  this  pole 
and  then  climbed  up  and  sat  on  here. 

He  then  got  up  and  apparently  was  rest- 
ing on  the  cross  arm  and  probably  with  his 


foot  on  a  spike.  In  some  way  he  slipped, 
and  in  doing  so  grabbed  a  wire  and  soon 
fell  to  the  ground.  His  hand  was  badly 
burned,  and  he  had  what  is  called  "a  stel- 
late fracture"  of  the  skull,  which  is  a  frac- 
ture running  in  different  directions.  He 
was  unquestionably  badly  injured. 

The  boy  had  climbed  on  the  pole  to  watch 
a  game  of  baseball.  The  accident  occurred 
in  August,  during  the  summer  recess  of 
school.  The  evidence  shows  that  boys  had 
frequently  climbed  the  pole  and  were  con- 
stantly being  driven  from  it.  This  boy  had 
climbed  it  before,  although  it  was  not 
shown  whether  he  had  been  driven  away. 
He  said:  "Sometimes  I  climbed  up  there 
for  kites,  and  then  I  climbed  up  there  just 
for  fun." 

He  said  be  saw  other  boys  climbing  up 
the  pole  for  kites  and  they  did  not  get  hurt, 
so  he  started  to  climb  up,  and  he  went  up 
there  that  evening  to  wateh  the  game. 

It  could  scarcely  be  contended  that  either 
of  the  defendants  was  guilty  of  negligence, 
or  would  be  liable  to  an  adult  of  ordinary 
intelligence  who  was  injured  under  similar 
circumstances.  There  can  be  no  more  rea- 
son for  holding  the  defendants  liable  for 
this  injury  because  the  pole  was  a  foot  in- 
side of  the  fence  than  if  it  had  been  on  the 
outside  of  the  fence  on  the  pavement.  In- 
deed, if  a  comparison  be  made  as  to  which 
would  be  most  dangerous,  much  could  be 
said  to  show  that  a  pole  on  the  outside 
might  be.  It  would  not  stop  boys  from 
climbing  to  see  a  baseball  game  or  for  other 
purposes,  and  there  would  be  other  dangers 
on  the  highway  which  would  not  be  as  im- 
minent on  the  inside  of  the  fence.  If  the 
pole  had  been  erected  on  the  highway  to 
carry  the  electric  current  to  the  school 
building  and  someone  had  been  hurt  by  it, 
it  might  have  been  argued  that  it  ought  to 
have  been  in  the  yard.  But  the  decision 
in  State  use  of  Stansfield  v.  Cheapeake  & 
P.  Teleph.  Co.  123  Md.  120,  52  L.R.A.(N.S.) 
1170,  91  Atl.  149,  conclusively  establishes 
the  fact  that  there  can  be  no  liability  in 
this  case,  unless  there  must  be  some  excep- 
tion to  the  general  rule  there  clearly  an- 
nounced, by  reason  of  the  age  of  the  plain- 
tiff. In  that  case  the  pole  supporting  wires 
carrying  electric  current  for  telephone  and 
lighting  purposes  was  in  one  of  the  high- 
ways passing  through  Ellicott  City,  and 
was  in  front  of  the  dwelling  occupied  by 
Harry  Stansfield  and  his  family.  There 
were  spikes  in  the  pole,  intended  for  the 
use  of  the  defendant's  employees,  and  it  was 
alleged  in  the  narr.  that  various  persons, 
including  Harry  Stansfield,  as  the  defend- 
ant well  knew,  had  been  accustomed  to  ubc 
the  spikes  to  climb  the  pole,  in  order  to  re* 
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cover  personal  property  and  for  other  pur- 
poses;  that  the  defendant  negligently  per- 
mitted the  insulation  on  some  of  the  wires 
to  be  insufficient.    A  pet  kitten  of  the  chil- 
dren of  the  unfortunate  man  had  climbed 
on  the  pole,  and,  the  children  being  greatly 
distressed,   he,   "relying   upon    said   invita- 
tion and  representation  of  the  defendants, 
ascended  the  pole  by  means  of  the  spikes 
for  the  purpose  of  recovering  the  kitten  and 
satisfying   his  children;"  that   the   spikes, 
being  conveniently  arranged  for  such  use, 
operated  as  an  invitation  to  the  public,  and 
more  particularly  to  the  owners  and  occu- 
piers of  abutting  properties,  to  ascend  the 
pole  by  means  of  the  spikes,  whenever  they 
might  have  occasion  to  do  so  for  any  proper 
purpose,  and  that  the  spikes  constituted  a 
representation  that  the  ascent  of  the  pole 
might   be    accomplished    with    safety,    and 
that  he,  relying  on  the  invitation  and  repre- 
sentation, and  being  ignorant  of  the  hidden 
danger,  came  in  contact  with  insufficiently 
insulated  wires,  and  in  consequence  of  the 
contact  was  instantly  killed.     A  demurrer 
to  the  narr.  was  sustained,  and  the  appeal 
was  taken  from  a  judgment  entered  on  the 
demurrer    for    the    defendant.      We    held, 
Judge   Urner  delivering  the   opinion,   that 
the  principle  of  implied  invitation  was  not 
applicable;  that  the  alleged  permissive  use 
of    the    pole    by   the    deceased   and    others 
might  relieve  them  of  the  character  of  tres- 
passers, but  would  leave  them  in  the  posi- 
tion of  mere  licensees  to  whom  the  defend- 
ants would  owe  only  the  duty  to  avoid  ex- 
posing them  wilfully  to  the  risk  of  injury; 
and    in   a  forcible   opinion   it  was  clearly 
shown    that    there    could   be    no    recovery. 
Judge   Urner    pointed    out   the   distinction 
between  that  case,   "where  the  injury  oc- 
curred at   a  place   intended   for   exclusive 
possession  by  those  maintaining  the  fixtures 
alleged  to  be  unsafe,  and  the  class  of  cases 
in  which  the  appliances  causing  the  injury 
were  so  placed  as  to  be  dangerous  to  per- 
sons who  might  be  reasonably  expected  to 
come  in  close  proximity  to  them  while  oc- 
cupying   adjacent    premises    or    positions." 
He  cited  Ziehm  v.  United  Electric  Light  & 
P.  Co.    104  Md.  48,  64  Atl.   61;    Brown  v. 
Edison    Electric   Illuminating   Co.    90   Md. 
400,  46  L.R.A.  745,  78  Am.  St.  Rep.  442, 
45  Atl.  182,  and  other  cases.    He  concluded 
the  opinion  by  saying  that  where,  as  in  that 
case,  "those  engaged  in  the  distribution  of 
electric    current    have    placed    their    wires 
above  and  beyond  the  sphere  of  peril  to  the 
public  and  to  the  occupants  of  neighboring 
premises,  it  would  be  subjecting  them  to  an 
unduly  strict  responsibility  to  require  them 
to  provide  against  the  possibility  that  their 
own  appliances  might  be  utilized  by  Strang- 
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ers  as  a  means  of  access  to  the  condition 
which  proved  to  be  injurious." 

In  this  case  it  is  said  the  plaintiff  had 
the  right  to  be  there,  but  while  he  had  the 
right  to  be  in  the  yard,  he  had  no  right  to 
get  upon  the  pole.    Mr.  Stansfield  had  the 
right  to  be  on  the  street,  but  not  on  the 
pole,  unless  as  a  mere  licensee.     This  un- 
fortunate boy  not  only  had  no  right  on  the 
pole,  but  boys  had  been  driven  from  it  bo 
frequently  that  it  would  be  impossible  to 
believe  that  he  did  not  know  it  was  not  per- 
mitted, if  the  evidence  of  the  witnesses  is 
correct  in  regard  to  the  frequency  of  the 
times  when  they  had  been  run  off  or  or- 
dered away.     But  the  spikes  had  been  re- 
moved from  the  lower  part  of  the  pole  for 
the  very   purpose   of   preventing  the  boys 
from  climbing  upon  it.    Whether  plaintiff's 
own  witness,  Joseph  H.  Frank,  was  correct 
in  saying  that  the  plaintiff  could  not  have 
reached  a  spike  from  the  fence,  or  whether 
the  boy  was  altogether  accurate  in  his  testi- 
mony as  recorded,  when  in  one  place  he  said 
he  did  reach  a  spike,  is  not  very  material. 
When  his  whole  evidence  is  carefully  con- 
sidered, especially  in  connection  with  that 
of  Mr.  Frank,  it  is  much  more  probable  that 
what  he  did,  if  not  what  he  meant,  was  that 
he  caught  hold  of  the  pipe  through  which 
the  wires   were   conducted   to  the  ground, 
then  swung  around  the  pole,  perhaps  get- 
ting part  of  his  foot  between  the  pipe  and 
the  pole,  and  finally  reached  the  spikes.    It 
would  not  be  a  remarkable  feat  for  a  boy 
ten  or  eleven  years  of  age,  with  the  aid  of 
the  pipe,  to  thus  climb  up  a  foot  or  two 
until  he  reached  a  spike.     But,  giving  his 
evidence  the  breadest  meaning  possible,  the 
uncontradicted  fact  is  that  spikes  had  been 
removed  from  the  lower  part  of  the  pole, 
so   a  boy   could   not   reach    one   from  the 
ground,  and  everything  that  could  reason- 
ably be  expected  or  required  was  done,  un- 
less it  be  that  the  pole  was  not  removed. 
There  was,  in  our  judgment,  no  obligation 
on  either  of  the  defendants  to  remove  the 
pole.     If  there  had  been  no  spikes  on  it, 
some    enterprising    boy    like    the    plaintiff 
might    have    attempted    to    climb    it,    but 
there  must  be  some  limit  to  the  liability  of 
parties  lawfully  conducting  their  business, 
both  to  boys  and  others.    If  there  had  been 
a  tree  where   this   pole  was,   the   plaintiff 
might  have  climbed  up  and  fallen  from  it, 
but  the  city  would  not  be  liable  for  not 
having  taken  the  tree  down. 

There  is  nothing  in  the  record  to  show 
that  the  plaintiff  was  mentally  deficient  for 
one  of  his  age.  Something  was  said  about 
his  grade  in  school,  but  if  that  was  below 
what  it  ought  to  have  been,  it  is  not  shown 
that  it  was  by  reason  of  any  deficiency  of 


GKUBE  ▼.  BALTIMORE. 


1090 


mind.  He  may  not  have  been  studious,  he 
may  not  have  had  the  benefit  of  any  in- 
struction or  assistance  at  home,  or  it  may 
have  been  for  various  other  reasons.  Some 
boys  in  the  lowest  grade  of  a  school  can 
easily  excel  those  in  the  highest  grades  in 
climbing,  playing,  etc. 

It  may  be  that  in  some  jurisdictions  such 
a  case  as  this  would  be  required  to  be  sub- 
mitted to  the  jury,  but  there  is  no  decision 
in  this  state  which  would  have  required 
or  authorised  such  submission.  Children 
should  receive  all  reasonable  protection 
from  the  courts,  but  however  much  such 
an  injury  as  this  boy  sustained  is  to  be  re- 
gretted, it  does  not  justify  mulcting  inno- 
cent people  or  corporations  in  damages  for 
injuries  sustained  by  a  boy  over  ten  years 
of  age  who  had  no  right  to  do  what  he  did 
do,  and  who  did  it  in  a  way  that  shows  he 
knew  he  had  no  right  to  do  it.  Parents  are 
sometimes    so   situated    that    they    cannot 


have  such  supervision  over  the  movements 
of  their  children  as  may  be  desirable,  but 
they  cannot  turn  them  loose  and  then  make 
other  people  pay  for  injuries  they  bring  on 
themselves,  when  they  are  old  enough  to 
take  care  of  themselves.  The  doctrines  of 
attractive  nuisances,  implied  invitations, 
etc.,  may  be  justly  applied  in  some  cases, 
but  in  this  case  we  can  find  no  just  or  rea- 
sonable ground  upon  which  a  recovery  can 
be  had.  Simonton  v.  Citizens'  Electric 
Light  &  P.  Co.  28  Tex.  Civ.  App.  374,  67 
S.  W.  530,  referred  to  in  Stansfield's  Case, 
and  other  decisions  might  be  cited,  but  we 
do  not  deem  it  necessary  or  desirable  to 
discuss  the  various  authorities  referred  to, 
as,  after  a  careful  consideration  of  the  facts 
and  the  law  as  settled  by  our  own  decisions, 
we  are  of  the  opinion  that  there  can  be  no 
recovery. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellee. 


Annotation-— Duty   in   stringing   electric   wires   to    guard    against 

danger  to  children. 


The  earlier  cases  upon  this  question 
will  be  found  in  notes  to  Temple  v.  Mc- 
Comb  City  Electric  Light  &  P.  Co.  11 
L.R.A.(N.S.)  449;  Wetherby  v.  Twin 
State  Gas  &  E.  Co.  25  L.R.A.(N.S.)  1220; 
and  Meyer  v.  Union  Light,  Heat  &  P. 
Co.  43  L.R.A.(N.S.)  136;  all  the  notes 
being  limited  to  cases  which  deal  dis- 
tinctively with  the  duty  and  liability  to 
children  as  distinguished  from  adults, 
and  to  injuries  due  to  contact  with  wires 
charged  with  electricity. 

In  Hayes  v.  Southern  Power  Co.  (1913) 
95  S.  0.  230,  78  S.  E.  956,  the  court  sus- 
tained a  verdict  in  favor  of  a  boy  nine 
years  of  age,  for  injuries  received  when 
he  touched  electric  wires  in  defendant *s 
transformer  house  by  reaching  through 
an  open  window  about  6  feet  from  the 
ground,  the  wires  being  but  a  few  inches 
from  the  window,  and  the  window  being 
covered  with  slats,  2  or  3  inches  apart, 
and  the  transformer  house  being  located 
upon  the  premises  of  a  manufacturing 
company  upon  which  plaintiff  and  other 
children  lived  and  attended  school,  and 
not  separated  in  any  way  from  the  chil- 
dren's playground.  The  court  took  the 
view  that  the  condition  treated  by  leav- 
ing the  window  open  with  unprotected 
wires  near  was  the  proximate  cause  of 
the  injury,  and  the  question  whether  it 
was  an  attractive  nuisance  was  for  the 
jury. 

In  Pierce  v.  United  Gas  &  E.  Co. 
(1911)  161  Cal.  176,  118  Pac.  700,  where 
a  guy  wire  had  become  detached  from 
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its  fastening  and  was  hanging  from  a 
pole  upon  which  were  some  high-power 
electric  wires,  under  such  circumstances 
as  would  support  the  conclusion  that  the 
company  maintaining  the  wires  would 
have  known  of  its  condition  by  the  exer- 
cise of  reasonable  care,  the  question 
whether  the  guy  wire  would  be  likely  to 
attract  children  and  lead  them  to  play 
with  it,  and  that  in  such  play  it  might 
reasonably  be  anticipated  that  they 
would  bring  the  wire  in  contact  with  the 
electric  wire,  was  for  the  jury,  the  court 
saying  that  as  the  pole  was  in  a  public 
highway  at  a  place  where  children  of  the 
neighborhood  might  reasonably  be  ex- 
pected to  play,  and  recognizing  the  well- 
known  attractiveness  to  children  of  any- 
thing in  the  nature  of  a  swing,  they  were 
of  the  opinion  that  there  was  enough  in 
the  evidence  to  support  a  conclusion  on 
the  part  of  the  jury  that  the  guy  wire, 
hanging  as  it  did,  would  reasonably  be 
liable  to  attract  children  and  lead  them 
to  play  with  it,  and  that  in  such  play  it 
might  reasonably  be  expected  to  be 
brought  into  contact  with  the  high- 
power  electric  wires. 

And  in  Kribs  v.  Jefferson  City  Light, 
Heat  &  P.  Co.  (1917)  —  Mo.  App.  — , 
199  S.  W.  261,  where  defendant  left  a 
branch  power  line,  the  use  of  which  had 
been  discontinued,  but  which  was  still 
charged  with  electricity,  extending  across 
a  pasture  through  which  persons  fre- 
quently passed  and  in  which  boys  fre- 
quently went  hunting  pawpaws  and  sas- 
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safras  and  on  fishing  trips,  it  was  held 
that  defendant  was  liable  for  injury  to 
a  boy  who  came  in  contact  with  a 
charged  gay  wire  in  such  pasture. 

In  Thompson  v.  Tiiton  Electric  Light 
&  P.  Co.  (1913)  77  N.  H.  92,  88  Atl.  216, 
it  was  held  that  defendant  electric  com- 
pany was  liable  for  the  death  of  a  boy 
fourteen  years  of  age  who  was  killed 
while  at  play  as  he  leaned  against  a 
pole  carrying  defendant's  wires,  and 
came  in  contact  with  a  chain  used  to 
raise  and  lower  the  electric  lamp,  the 
boy  being  rightfully  on  the  highway  and 
guilty  of  no  trespass  against  defendant; 
the  view  most  favorable  to  defendant  in 
that  respect  being  that  the  relation  ex- 
isting between  it  and  deceased  was  that 
which  arises  between  two  licensees  upon 
the  land  of  a  third  party  (see,  upon  the 
question  of  liability  in  that  view  of  the 
relations  of  the  parties,  notes  in  3  L.R.A. 
(N.S.)  988,  and  34  L.R.A.(N.S.)  1094), 
the  defendant  knowing  that  children 
were  in  the  habit  of  playing  near  the 
pole,  and  were  liable  to  be  seriously  in- 
jured by  the  faulty  construction  of  its 
appliances  attached  to  the  pole. 

And  an  electric  company  which  per- 
mitted a  chain  with  which  an  electric 
light  was  lowered  and  raised,  to  hang 
down  within  the  reach  of  children  on 
the  public  sidewalk,  and  to  become 
charged  with  electricity,  was  guilty  of 
negligence  and  liable  for  injury  to  a 
child  who  took  hold  of  the  chain  while 
playing  upon  the  street.  Ragan  v.  Dur- 
ham Traction  Co.  (1915)  170  N.  C.  92, 
86  S.  E.  1001. 

In  Benton  v.  North  Carolina  Public 
Service  Corp.  (1914)  165  N.  0.  354,  81 
S.  E.  448,  the  electric  company  was  held 
liable  for  the  death  of  a  boy  who  came 
in  contact  with  its  high  power  wires 
where  they  passed  through  a  tree  and 
the  insulation  had  been  worn  out,  the 
tree  being  in  the  public  street  in  a 
thickly  settled  district,  and  the  limbs  of 
the  tree  coming  within  7  feet  of  the 
ground,  making  it  easy  for  boys  to 
climb,  as  defendant  was  bound  to  have 
reasonably  expected  small  boys  in  the 
neighborhood  to  climb  that  sort  of  a 
tree,  and  it  being  immaterial  to  consider 
whether  the  boy  was  a  trespasser,  as  he 
certainly  was  not  trespassing  upon  the 
property  of  defendant. 

So,  in  Thompson  v.  Flater  (1917)  197 
Mo.  App.  247,  193  S.  W.  971,  an  action 
for  injury  to  a  boy  by  coming  in  con- 
tact with  uninsulated  wires  extending 
through  a  tree  when  a  limb  above  the 
wires,  upon  which  the  boy  was  sitting, 
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broke,  it  was  held  that  defendant  was 
liable,  as  it  could  reasonably  have  an- 
ticipated that  a  boy  would  climb  the 
tree,  which  was  of  medium  size  and  easy 
to  climb;  and  further,  that  the  lack  of 
insulation  of  the  wires,  not  the  breaking 
of  the  limb,  was  the  proximate  cause  of 
the  injury. 

And  in  Williams  v.  Springfield  Gas  & 
E.  Co.  (1918)  —  Mo.  — ,  202  S.  W.  1,  a 
suit  for  injuries  to  a  boy,  received  by 
coming  in  contact  with  poorly  insulated 
wires  of  defendant,  which  ran  through 
a  tree  near  a  house  which  was  being 
constructed,  when  he  fell  because  of  the 
breaking  of  a  limb  after  he  had  reached 
the  tree  from  the  roof  of  the  building 
and  was  descending,  the  court  affirmed 
a  verdict  for  plaintiff,  saying:  Every- 
body knows  boys  will  climb  trees,  and 
it  is  the  probability  of  their  presence 
there  which  brings  trees  within  the  gen- 
eral rule,  which  is  not  only  that  such 
boys  are  protected  as  they  climb  from 
the  ground  into  a  tree,  but  that  the  thing 
required  to  be  anticipated  is  the  pres- 
ence of  children  in  the  tree,  the  method 
by  which  they  get  there  not  ordinarily 
being  very  important.  The  court  pointed 
out  that  plaintiff  was  not  injured  by 
reason  of  coming  into  the  tree  from  the 
house,  as  he  did  not  fall  from  the  house, 
nor  as  he  was  getting  from. the  house 
into  the  tree,  but  after  he  had  climbed 
into  the  tree  and  was  engaged  in  de- 
scending, after  he  had  reached  a  place 
where,  so  far  as  defendant  was  con- 
cerned, he  had  a  right  to  be,  and  where 
the  defendant  reasonably  might  have 
anticipated  his  presence.  In  so  holding 
the  court  reversed  the  decision  of  the 
court  of  appeals  in  (1916)  —  Mo.  App. 
— ,  187  S.  W.  556,  largely  upon  the  in- 
terpretation of  the  facts,  that  court 
having  concluded  that  plaintiff  fell  as 
he  was  passing  from  the  house  to  the 
tree,  and  that,  because  of  the  situation 
of  the  premises,  the  defendant  could  not 
have  been  expected  to  anticipate  that 
boys  would  attempt  to  get  into  the  tree 
in  that  way.  Both  the  court  of  appeals 
and  the  supreme  court  held  that  plain- 
tiff was  not  to  be  treated  as  a  trespasser, 
as  the  tree  was  in  an  alley  or  on  private 
property,  not  on  defendant's  property, 
distinguishing  cases  holding  a  defendant 
not  liable  where  the  injured  person  was 
a  trespasser  upon  the  property  of 
defendant. 

And  in  Sweeten  v.  Pacific  Power  & 
Light  Co.  (1915)  88  Wash.  679, 153  Pac. 
1054,  it  was  held  that  an  electric  light 
company  which  permitted  its  wires  to 
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remain  in  a  large  Cottonwood  tree  in  a 
public  alley  where  a  large  number  of 
children  habitually  played,  the  tree  be- 
ing of  easy  access  and  frequently 
climbed  by  the  children,  and  the  insula- 
tion from  the  wires  having  become  worn 
so  that  flashes  were  frequently  emitted 
as  it  came  in  contact  with  the  tree  and 
the  tree  had  been  considerably  burned, 
of  which  facts  defendant's  manager  had 
been  warned  by  a  person  living  in  the 
neighborhood,  was  guilty  of  gross  neg- 
ligence, and  liable  for  the  death  of  a 
boy  who  came  in  contact  with  the  wires 
while  in  the  tree. 

In  Storm  v.  Leavenworth  Light,  Heat, 
&  P.  Co.  (1918)  102  Kan.  40,  169  Pac. 
556,  the  court  sustained  a  recovery  for 
the  death  of  a  boy  fifteen  years  of  age, 
who  was  killed  by  electricity  from  the 
poorly  insulated  wires  of  defendant, 
when  he  came  in  contact  with  a  small, 
loose  wire  with  a  stone  upon  one  end  of 
it,  which  had  been  thrown  over  the  wires 
some  30  feet  above  the  ground,  it  not 
appearing  by  whom  the  loose  wire  was 
thrown  across  the  other  wires,  although 
it  seems  probable  that  it  was  done  by 
children.  And  in  Snyder  v.  Leavenworth 
Light,  Heat  &  P.  Co.  (1916)  98  Kan. 
157,  157  Pac.  442,  a  recovery  was  sus- 
tained for  injury  to  an  adult  woman  who 
went  to  the  rescue  of  the  boy. 

But  in  Green  v.  West  Penn  R.  Co. 
(1914)   246  Pa.  340,  L.R.A.1915C,  151, 
92  Atl.  341,  and  Kempf  v.  Spokane  & 
It  E.    R.    Co.    (1914)    82    Wash.    263, 
L.R.AJ.915C,  405,  144  Pac.  77,  it  is  held 
that  electric  railway  companies  were  not 
liable  for  injuries  to  children,  received 
in  throwing  wires  over  the  companies ' 
uninsulated  wires,  as  there  was  no  obli- 
gation to  anticipate  such  an  occurrence. 
In  Lunsford  v.  Colonial  Coal  &  Coke 
Co.   (1913)  115  Va.  346,  79  S.  E.  348, 
where  it  appeared  that  a  little  girl  three 
years  of  age  took  hold  of  a  small  elec- 
tric light  wire  which  had  broken  and 
was  hanging  down  along  an  electric  rail- 
way at  a  point  near  a  path  where  people 
in  the  neighborhood  crossed  the  track, 
and  brought  the  wire  in  connection  with 
one  of  the  rails,  causing  a  flash  which  set 
Aire    to   her   clothing,   resulting   in   her 
death,  it   was  held   that   the   company 
owning  the  track  and  wire  was  not  lia- 
ble, the  proximate  cause  of  the  accident 
was  the  flash  caused  by  the  child  bring- 
ing the  wire  in  contact  with  the  rail, — 
a  result  which  could  hardly  have  been 
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foreseen;  and  moreover,  the  child  was 
a  trespasser,  or  at  least  a  bare  licensee 
upon  the  track,  as  to  whom  defendant 
did  not  owe  the  duty  of  having  the  place 
in  safe  condition. 

In  Parker  v.  Charlotte  Electric  R.  Co. 
(1915)  169  N.  0.  68,  85  S.  E.  33,  where 
defendant's  feed  wire  was  placed  about 
12  inches  below  and  underneath  a  bridge, 
and  plaintiff,  while  playing  upon  the 
bridge  with  other  boys,  got  down  on  his 
knees  on  the  floor  of  the  bridge,  reached 
his  hand  between  the  lower  railing  and 
floor,  and  touched  the  feed  wire,  receiv- 
ing the  injury  complained  of,  it  was  held 
that  defendant  had  exercised  every  pos- 
sible care  in  the  disposition  of  its  wires, 
and  had  no  reason  to  expect  that  a 
thirteen-year-old  bojr  would  lie  down  on 
the  bridge  and  endeavor  to  touch  them; 
and  as  such  action  could  not  reasonably 
have  been  foreseen,  defendant  was  not 
liable. 

In  Roche  v.  New  York  Edison  Co. 
(1914)  84  Misc.  427,  146  N.  Y.  Supp. 
294,  where  a  boy  about  four  and  one 
half  years  old,  while  passing  along  the 
street  with  his  mother,  but  half  a  block 
ahead  of  her,  picked  up  a  nail  about  6 
inches  long,  and  discovering  a  hole  %  of 
an  inch  in  diameter  in  an  electric  light 
post,  inserted  the  nail  in  the  hole,  caus- 
ing it  to  come  in  contact  with  a  highly 
charged  cable  passing  down  the  center 
of  the  pole,  so  that  he  was  injured,  it 
was  held  that,  although  the  insulation 
upon  the  cable  within  the  post  may  have 
been  defective,  the  injury  was  such  that, 
in  the  exercise  of  reasonable  care  and 
prudence,  the  defendant  could  not  have 
anticipated  and  guarded  against  it,  and 
therefore  was  not  liable. 

.In  Vannatta  v.  Lancaster  Light  &  P. 
Co.  (1916)  164  Wis.  344,  159  N.  W.  940, 
an  action  for  the  death  of  a  young  man, 
eighteen  years  old  and  nearly  6  feet  tall, 
who  was  killed  by  coming  in  contact 
with  defendants'  electric  wire,  which 
was  strung  6  feet  and  2  inches  above 
the  top  of  the  truss  of  a  highway  bridge, 
the  truss  extending  16  feet  above  the 
bridge,  deceased  having  stopped,  while 
driving  with  another  young  man  and 
two  young  ladies,  and  climbed  one  of  the 
uprights  of  the  bridge  in  a  spirit  of 
adventure,  it  was  held  there  was  no  neg- 
ligence on  the  part  of  defendant,  there 
being  no  reasonable  ground  for  antici- 
pating such  an  occurrence.       R.  L.  S. 
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E.  E.  JOHNSTON 
v. 

CHESTER  KNIPE,  Appt. 

(260  Pa.  604,  103  Atl.  957.) 

Bills  and  notes  —  payee  as  holder  in 
due  course. 

1.  The  payee  of  a  promissory  note  may  be 
a  holder  to  whom  it  has  been  negotiated  in 
due  course  under  a  statute  providing  that 
an  instrument  is  negotiated  when  it  is  trans- 
ferred from  one  person  to  another  in  such 
manner  as  to  constitute  the  transferee  the 
holder  thereof,  that  if  payable  to  order  it 
is  negotiated  by  the  indorsement  of  the 
holder,  completed  by  delivery,  and  by  de- 
livery if  payable  to  bearer. 

For  other  cases,  see  Bills  and  Notes,  V.  o,  1, 
in  Dig.  1^52  N.  8. 

Same  —  disobedience  of  Instructions  — 
defense. 

2.  That  blanks  in  a  note  were  not  filled 
in  accordance  with  the  agreement  with 
an  accommodation  indorser  is  no  defense 
against  a  holder  in  due  course. 

For  other  cases,  see  Bills  and  Notes,  V,  a,  8, 
in  Dig.  1-52  N.  8. 

(March  11,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for 
Montgomery  County  in  favor  of  plaintiff  in 
an  action  on  a  promissory  note.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  K.  Brecht,  Henry  M. 
Brownback,  and  John  McConaghy,  Jr., 
for  appellant: 

If  the  facts  set  forth  by  the  defense  were 
true,  it  made  no  difference  whether  the 
plaintiff  had  notice  of  those  facts  or  not, 
because,  being  payee,  a  party  to  the  note, 
he  was  not  a  holder  in  due  course  to  whom 
the  note  had  been  negotiated. 

Herdman  v.  Wheeler  [1902]  1  K.  B.  361, 
6  B.  R.  C.  651,  71  L.  J.  K.  B.  N.  S.  270, 
86  L.  T.  N.  S.  48,  50  Week.  Rep.  300;  Van- 
der  Ploeg  v.  Yan  Zuuk,  135  Iowa,  350,  12 
L.R.A.(N.S.)  490,  124  Am.  St.  Rep.  275, 
112  N.  W.  807;  Builders'  Lime  &  Cement 
Co.  v.  Weimers,  170  Iowa,  444,  151  N.  W. 

Note.  —  The  right  of  an  innocent  payee 
to  recover  on  a  note  signed  in  blank  and 
intrusted  to  a  third  person,  who  exceeds  his 
authority  in  filling  up  the  blanks  before 
delivery  to  the  payee,  is  discussed  in  the 
notes  to  Vander  Ploeg  v.  Van  Zuuk,  13 
L.R.A.(N.S.)  490,  and  Liberty  Trust  Co.  v. 
Tilton,  L.R.A.1915B,  144;  and  see  later 
case,  Ex  parte  Goldberg,  L.R.A.1915F,  1157. 
The  notes  referred  to  include  a  discussion 
of  the  question  whether  a  payee  may  be  a 
holder  in  due  course  within  the  Uniform 
Negotiable  Instruments  Law. 
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100,  Ann.  Cas.  1917C,  1174;  8t  Charles 
Sav.  Bank  v.  Edwards,  243  Mo.  553,  147 
S.  W.  978;  Long  v.  Shafer,  185  Mo.  App. 
641,  171  S.  W.  690;  Bank  of  Gresham  v. 
Walch,  76  Or.  272,  147  Pac.  534;  Bowles 
Co.  v.  Clark,  59  Wash.  336,  31  L.R.A.(N.S.) 
613,  109  Pac.  812. 
Mr.  Samuel  D.  Conver,  for  appellee: 
Plaintiff  is  a  bona  fide*  holder  for  value, — 
a  holder  in  due  course,  within  the  mean- 
ing of  the  Negotiable  Instruments  Act;  and 
as  such  a  holder  in  due  course,  he  may  re- 
cover from  the  defendant  on  the  tatter's 
indorsement  upon  the  note  in  question. 

Armstrong  v.  American  Exch.  Nat.  Bank, 
133  U.  S.  433,  33  L.  ed.  747,  10  Sup.  Ct. 
Rep.  460;  J.  G.  Brill  Co.  v.  Norton  &  T. 
Street  R.  Co.  189  Mass  431,  2  L.RJL(N.S.) 
525,  75  N.  E.  1090;  Boston  Steel  &  I.  Co. 
v.  Steuer,  183  Mass.  140,  97  Am.  St.  Rep. 
426,  66  N.  E.  646;  First  Nat.  Bank  v.  Union 
Trust  Co.  158  Mich.  94,  133  Am.  St.  Rep. 
362,  122  N.  W.  547;  Nelson  v.  Cowing,  6 
Hill,  336;  Lookout  Bank  v.  Aull,  93  Tenn. 
645,  42  Am.  St.  Rep.  934,  27  S.  W.  1014; 
Ex  parte  Goldberg,  191  Ala.  356,  L.R.A. 
1915F,  1157,  67  So.  839,  reversing  10  Ala. 
App.  485,  65  So.  459;  Liberty  Trust  Co.  v. 
Tilton,  217  Mass.  462,  L.R.A.1915B,  144, 
105  N.  E.  605;  Brown  v.  Brown,  91  Misc. 
220,  154  N.  Y.  Supp.  1098;  Lloyd's  Bank 
v.  Cooke  [1907]  1  K.  B.  794,  5  B.  R.  C.  666, 
76  L.  J.  K.  B.  N.  S.  666,  96  L.  T.  N.  S. 
715,  23  Times  L.  R.  429,  8  Ann.  Cas.  182; 
Knechtel  Furniture  Co.  v.  Ideal  House  Fur- 
nishers, 19  Manitoba  L.  R.  652;  McDon- 
ough  v.  Cook,  19  Ont.  L.  R.  267,  11  Oat. 
Week.  Rep.  991,  13  Ont.  Week.  Rep.  808; 
Lilly  v.  Farrar,  Rap.  Jud.  Quebec,  17 
B.  R.  554. 

Walling,  J.,  delivered  the  opinion  of  the 
court  t 

This  is  an  action  on  a  promissory  note 
by  the  payee  against  an  indorser.  Plain- 
tiff was  proceeding  by  law  to  collect  a  claim 
against  J.  M.  Funk,  when  M.  Taylor  Uhler 
came  as  Funk's  agent  and  asked  plaintiff 
if  he  would  accept  a  note  indorsed  by  de- 
fendant in  settlement  of  the  claim.  This 
being  satisfactory,  Uhler  returned  the  next 
day  with  a  note,  dated  Hatfield,  Pa.,  Octo- 
ber 14,  1915,  and  stating:  "One  month 
after  date  I  promise  to  pay  to  the  order 
of  E.  E.  Johnston  at  the  First  National 
Bank  of  Lansdale,  Pa.,  four  thousand  one 
hundred  and  sixty-six  and  46/100  dollars, 
without  defalcation,  for  value  received." 
Signed  by  J.  M.  Funk,  and  indorsed  by 
M.  Taylor  Uhler  and  Chester  Knipe.  Plain- 
tiff accepted  the  note,  and  in  transferring 
it  to  the  bank  wrote  his  name  above  that 
of  the  other  indorsers.     He  was  compelled 
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to  take  up  the  note  at  maturity,  and 
brought  thiB  suit  thereon  against  de- 
fendant. 

At  the  trial  defendant  contended  that  he 
was  an  accommodation  indorser,  and  signed 
the  note  at  the  request  of  TJhler,  before  the 
name  of  the  payee  had  been  written  therein, 
and  with  the  agreement  that  plaintiff's 
name  should  not  be  inserted  as  such.  De- 
fendant also  contended  that  because  of  the 
fraud  of  TJhler  he  accepted  a  worthless 
mortgage  as  security  for  such  indorsement. 
The  note  was  complete  when  Uhler  deliv- 
ered it  to  plaintiff,  who  accepted  it  for 
value,  in  good  faith,  before  maturity,  and 
without  notice.  The  verdict  was  for  plain- 
tiff, and  the  court  entered  judgment 
thereon,  from  which  defendant  appealed. 
The  case  presents  the  single  question,  Can 
the  payee  in  a  promissory  note  be  a  holder 
thereof  to  whom  it  has  been  negotiated  in 
due  course?  In  our  opinion  he  can.  That 
he  might  at  common  law  is  undoubted. 
Armstrong  v.  American  Exch.  Nat.  Bank, 
133  U.  6.  433,  33  L.  ed.  747,  10  Sup.  Gt. 
Rep.  450;  J.  G.  Brill  Oo.  v.  Norton  &  T. 
Street  R.  Go.  180  Mass.  431,  437,  2  L.R.A. 
(N.S.)  625,  75  N.  E.  1090;  Boston  Steel  & 
I.  Co.  v.  Steuer,  183  Mass.  140,  07  Am.  St. 
Rep.  426,  66  N.  E.  646;  First  Nat.  Bank  v. 
Union  Trust  Co.  158  Mich.  04,  133  Am.  St. 
Rep.  362,  122  N.  W.  547;  Nelson  v.  Cow- 
ing, 6  Hill,  336;  Lookout  Bank  v.  Aull,  03 
Tens.  645,  42  Am.  St  Rep.  034,  27  S.  W. 
1014. 

But  it  is  contended  that  the  Negotiable 
Instruments  Act  of  May  16,  1901  (P.  L. 
104),  changed  the  rule;  and  our  attention 
is  called  to  §  38  thereof  (3  Stewart's  Pur- 
don,  p.  3268)  that  "an  instrument  is  nego- 
tiated when  it  is  transferred  from  one  per- 
son to  another  in  such  manner  as  to 
constitute  the  transferee  the  holder  thereof. 
If  payable  to  bearer,  it  is  negotiated  by 
delivery;  if  payable  to  order  it  is  negotiated 
by  the  indorsement  of  the  holder,  completed 
by  delivery." 

Of  course,  a  note  payable  to  order  can 
be,  and  usually  is,  negotiated  as  therein 
stated.  However,  the  statute  fails  to  say 
that  it  may  not  be  negotiated  in  any  other 
way.  We  interpret  this  section  as  declara- 
tory of  the  existing  law,  not  a  radical 
departure  therefrom.  A  statute  will  not 
be  construed  as  changing  the  common 
law  beyond  what  is  expressly  stated  or 
necessarily  implied,  and  in  doubtful  oases 
the  presumption  is  that  no  change  was  in- 
tended. See  Endlich,  Interpretation  of 
Statutes,  p.  172,  §  127;  36  Cyc.  1145;  Pet- 
tit  v.  Frets,  33  Pa.  118;  Smith  v.  Altoona 
Connecting  &  P.  R.  Co.  182  Pa.  139,  37  Atl. 
030;  Keim  v.  Reading,  32  Pa.  Super.  Ct. 
613. 


The  question  as  to  whether  a  payee  may 
be  a  holder  in  due  course  under  the  statute 
seems  never  to  have  been  passed  upon  by 
an  appellate  court  in  this  state,  but  has 
been  in  many  other  states  under  like  stat- 
utes, and  the  decisions  are  conflicting.  For 
example,  in  Iowa  (Vander  Ploeg  v.  Van 
Zuuk,  135  Iowa,  350,  13  L.R.A.(N.S.)  400, 
124  Am.  St.  Rep.  275,  112  N.  W.  807,  the 
question  is  decided  in  the  negative ;  whereas 
in  Massachusetts  (Liberty  Trust  Co.  v. 
Tilton,  217  Mass.  462,  L.R.A.1015B,  144, 
105  N.  E.  605,  it  is  decided  in  the  affirma- 
tive. In  the  course  of  a  comprehensive  dis- 
cussion in  the  latter  case  the  court  says 
(217  Mass.  465):  "The  conclusion  follows 
that  the  payee  named  in  a  promissory  note, 
who  purchases  it  complete  in  form,  for 
value,  before  maturity,  in  good  faith,  and 
without  notice  of  any  infirmity  in  title  or 
otherwise,  is  a  person  to  whom  it  has  been 
negotiated  as  holder  in  due  course,  not- 
withstanding it  was  signed  in  blank  by  the 
party  to  be  charged,  whose  instructions  as 
to  the  filling  of  blanks  and  delivery  have 
not  been  followed  by  the  one  to  whom  It 
was  intrusted  by  him  in  its  incomplete 
state." 

And  there  attention  is  also  called  to  the 
great  desirability  of  not  upsetting  the  gen- 
eral understanding  and  practice  of  the  com- 
mon law. 

It  may  be,  as  defendant  contends,  that 
when  he  indorsed  the  note  the  payee's  name 
had  not  been  written  therein.  Even  so,  the 
party  in  possession  had  the  prima  facie 
right  to  fill  up  the  blanks,  and  although 
not  done  according  to  the  understanding  be- 
tween defendant  and  Uhler,  that  would  be 
no  defense  as  to  plaintiff,  who  received  the 
completed  note  in  due  course.  See  §  14 
of  said  act  (3  Stewart's  Purdon,  p.  3258). 
Our  views  accord  with  those  of  the  court 
below,  viz.:  "We  do  not  see  how  the 
defendant  can  escape  liability  to  the  plain- 
tiff under  the  facts  disclosed  in  our  case. 
He  indorsed  the  note  for  the  accommoda- 
tion of  the  maker.  The  amount  was  set  out 
in  the  note.  Mr.  Uhler  was  a  prior  in- 
dorser, and  the  defendant  took  from  him 
indemnity  against  loss  from  such  indorse- 
ment. If  the  name  of  Uhler  had  been  writ- 
ten into  the  note  as  payee,  and  the  instru- 
ment had  then  been  negotiated  to  Johnston, 
the  defendant's  liability  would  have  been 
exactly  the  same  as  that  which  it  is  now 
sought  to  enforce.  If  the  defendant  can 
now  escape  payment,  it  follows  that  a  note 
cannot  be  safely  taken  by  the  payee,  under 
such  irregular  indorsements,  unless  he  in- 
terviews all  the  prior  parties  to  the  note 
to  ascertain  whether  there  is  any  secret  un- 
derstanding by  any  one  that  may  affect  his 
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title.  This  would  destroy  for  all  practical 
purposes  the  liability  which  the  statute  in- 
tends to  impose  on  the  person  who  places 
his  name  on  the  back  of  a  negotiable  in- 
strument. It  would  also  tend  to  interfere 
with  the  policy  of  the  law  which  seeks  to 
protect    the    holder    of    commercial    paper. 


Even  if  in  certain  cases  a  payee  is  not  a 
holder,  in  due  course,  we  are  of  opinion 
that,  under  the  facts  before  us,  Mr.  John- 
ston is  such  holder." 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 


WEST   VIRGINIA   SUPREME   COURT 
OF  APPEALS. 

STATE  OF  WEST  VIRGINIA 

v. 

HENRY  C.  KING,  Impleaded,  etc.,  Appt. 

(77  W.  Va.  37,  87  S.  E.  170.) 

Adverse   possession  —  color   of   title  — 
necessity. 

1.  The  doctrine  of  "color  of  title"  is  not 
literally  a  part  of  the  Statute  of  Limita- 
tions. It  is  really  a  judicial  addition  to  its 
terms  by  construction,  in  obedience  to  its 
Bpirit  and  purpose,  or  an  implied  legislative 
adoption  of  a  judicial  fiction  devised  for 
beneficent  purposes. 

For  other  cases,  see  Adverse  Possession t  I.  i, 
in  Dig.  1S2  N.  8. 

Same  —  effect. 

2.  Being  a  mere  judicial  fiction  used  in 
the  administration  of  the  statute  in  order 
to  effectuate  its  full,  fair,  and  just  purpose, 
the  doctrine  imposes  no  duty  upon  the 
courts  to  permit  it  to  be  used  for  the 
achievement  of  unjust  or  fraudulent  results. 
For  other  cases,  see  Adverse  Possession,  I.  i, 

in  Dig.  1-52  N.  8. 

Fiction  —  operation  of. 

3.  Courts  never  set  up  a  fiction  to  work 
an  injury  to  any  person,  nor  allow  one  so 
to  operate. 

For  other  cases,  see  Fiction,  in  Dig.  1-52 
N.  8. 

Deed  —  without  title  —  color  of  title. 

4.  A  deed,  made  by  a  person  to  a  trustee 
for  himself,  or  to  himself  by  another,  at  his 
solicitation  and  without  consideration,  for 
land  he  does  not  own  nor  occupy  and  in 
which  he  has  no  interest,  or  for  such  land 
in  addition  to  his  actual  possession,  with 
specific  intent  and  purpose  to  use  the  same 
as  color  of  title,  cannot  be  so  used  by  him. 
His  fraud  denies  it  the  virtue,  force,  and 
effect  of  color  of  title  in  his  hands. 

For  other  cases,  see  Adverse  Possession,  I.  *, 
in  Dig.  1-52  N.  8. 

Definition  —  color  of  title. 

5.  The  phrase,  "color  of  title,"  is  used  in 
§  3  of  article  13  of  the  Constitution  of  this 
state  and  §  40,  chap.  31,  Code  1913    (ser. 

Headnotes  by  Pofpenbaroeb,  J. 

Note.  —  For  fraudulent  deed  as  color  of 
title,  see  annotation  following  this  case, 
post,  1049,  and  references  therein  to  anno- 
tations on  related  questions. 
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§  1099) ,  in  the  sense  in  which  it  is  used  in 
the  judicial  administration  of  the  Statute 
of  Limitations  and  other  judicial  proceed- 
ings. 

For  other  oases,  see  Adverse  Possession,  L  •> 
in  Dig.  1-32  N.  8. 

(October  26,  1915.) 

APPEAL  by  defendant  King  from  a  decree 
of  the  Circuit  Court  for  Marion  County 
in  favor  of  the  trustee  in  a  suit  for  the 
sale  of  certain  lands  alleged  to  have  been 
forfeited  for  nonpayment  of  taxes.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Maynard  F.  Stiles,  for  appellant: 

Lowry's  petition,  having  for  its  object 
action  against  King  and  the  land  to  which 
he  asserted  a  right,  and  seeking  the  dis- 
missal of  his  petition,  and  not  being  an 
answer  to  the  state's  bill,  should  have 
made  King  a  respondent,  and  process  should 
have  been  sued  out  thereon. 

Turner  v.  Stewart,  51  W.  Va.  493,  41 
S.  E.  924. 

Adjudging  to  Lowry  the  land  claimed  by 
King,  and  putting  him  out  of  court  without 
calling  upon  him  to  resist  such  action,  or 
giving  him  an  opportunity  to  do  bo,  de- 
prived him  of  property  without  due  process 
of  law,  contrary  to  the  state  Constitution 
and  the  14th  Amendment. 

Bradstreet  v.  Neptune  InB.  Co.  3  S'umn. 
600,  Fed.  Cas.  No.  1,793;  Picquet  v.  Swan, 
5  Mason,  35,  Fed.  Cas.  No.  1,134;  Galpin 
v.  Page,  18  Wall.  350,  21  L.  ed.  959;  Hovey 
v.  Elliott,  167  U.  S.  409,  42  L.  ed.  215,  17 
Sup.  Ct.  Rep.  841;  McGehee,  Due  Process 
of  Law,  73;  Cos  v.  Armour  Fertilizer 
Works,  237  U.  S.  413,  59  L.  ed.  1027,  35 
Sup.  Ct.  Rep.  625. 

The  bogus  and  fraudulent  deed  from  Me- 
Donald  to  Lowry,  trustee,  cannot  be  the 
basis  for  "an  honest  belief  in  the  verity  of 
his  claim,  founded  upon  reasonable  grounds 
therefor." 

State  v.  West  Branch  Lumber  Co.  64 
W.  Va.  673,  63  S.  E.  372.' 

Possession  of  the  same  character  is  re- 
quired to  give  title  under  $  3,  art.  13  of 
the  Constitution,  as  is  required  of  one  who 
relies  on  the  Statute  of  Limitations. 

Ibid. 
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Adverse  possession  must  be  established 
by  "strict  proof;"  no  presumptions  in  its 
favor  are  indulged. 

Parkexsburg  Industrial  Co.  v.  Schultz,  43 
W.  Va.  473,  27  S.  E.  255;  Washburn  v. 
Cutter,  17  Minn.  361,  Gil.  335;  Davis  v. 
Howard,  172  111.  340,  50  N.  E.  259;  Jack- 
son ex  dem.  Gilliland  v.  Woodruff,  1  Cow. 
277,  13  Am.  Dec.  525;  Livingston  v.  Peru 
Iron  Co.  v  Wend.  511;  Bazille  v.  Muray, 
40  Minn.  48,  41  N.  W.  238;  Zirngibl  v. 
Calumet  &  C.  Canal  &  Dock  Co.  157  111. 
430,  42  N.  E.  431;  Fowle  v.  Whitley,  166 
N.  C.  445,  82  S.  E.  841 ;  Monk  v.  Wilming- 
ton, 137  N.  C.  322,  49  S.  E.  345;  Bland  v. 
Beaaley,  145  N.  C.  168,  58  S.  E.  939. 

Messrs.  Campbell,  Brown,  &  Davis  and 
E.  T.  England,  for  appellee: 

Petitioner  was  not  required  to  make  any 
person  party  defendant  to  his  petition. 

State  v.  Hicks,  76  W.  Va.  767,  84  S.  E. 
928. 

The  trustee  had  color  of  title,  with  as- 
sessment and  payment  of  taxes  for  five 
years  and  actual  continuous  possession 
during  that  period. 

Mullan  v.  Carper,  37  W.  Va,  215,  16 
S.  E.  527;  Wade  v.  MeDougle,  59  W.  Va. 
125,  52  S.  E.  1026;  Lyons  v.  Fairmont  Real 
Estate  Co.  71  W.  Va.  754,  77  S.  E.  526; 
Zeilin  v.  Rogers,  10  Sawy.  200,  21  Fed.  103; 
Core  v.  Faupel,  24  W.  Va.  246;  State  v. 
West  Branch  Lumber  Co.  64  W.  Va.  694, 
63  S.  E.  372. 

Mr.  John  W.  Mason,  Jr.,  also  for  ap- 
pellee. 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 

While  the  well-known  suit  of  the  state 
against  Henry  C.  King,  for  sale  of  the 
lands  embraced  in  the  Robert  Morris  grants, 
as  having  been  forfeited  for  nonentry  for 
taxation,  was  pending,  one  Bruce  McDon- 
ald, on  the  10th  day  of  April,  1906,  ex- 
ecuted a  deed  to  J.  D.  Lowry,  trustee,  for 
a  tract  of  land,  containing  about  200  acres, 
lying  within  one  of  the  Morris  grants,  some 
portions  of  which  had  previously  been 
cleared  and  occupied  by  "squatterB,"  none 
of  whom  claimed  ownership  of  it.  McDon- 
ald had  never  occupied  it  and  held  no 
paper  title  thereto,  either  good  or  bad.  Its 
location  within  the  boundaries  of  one  of 
the  Morris  grants  is  admitted.  It  may  lie 
within  the  lines  of  another  grant  made  to 
Qeorge  Keith  Taylor.  At  the  date  of  the 
execution  of  the  deed,  the  title  was  in  the 
state,  subject  to  a  right  of  redemption  by 
King,  unless  some  other  person  held  a  bet- 
ter right  under  the  Taylor  grant.  Lowry 
himself  admits  the  deed  was  made  for  the 
express    purpose    of    acquiring   the    state's 


title,  by  possession  and  payment  of  taxes 
under  it.  On  the  9th  day  of  December, 
1912,  he  filed  his  petition  in  the  cause  of 
the  state  against  King,  exhibiting  the  deed, 
alleging  such  possession  and  payment  of 
taxes,  and  praying  dismissal  of  the  tract 
from  the  suit  and  dismissal  of  King's  peti- 
tion to  redeem,  in  so  far  as  it  pertains  to 
this  tract.  By  a  decree  entered  on  the  3d 
day  of  June,  1913,  the  circuit  court,  on 
proof  of  the  facts  alleged  in  Lowry's  peti- 
tion, granted  the  relief  therein  prayed  for, 
and  King  has  appealed. 

The  beneficiaries  of  the  trust  referred  to 
in  the  deed  are  not  disclosed  by  its  terms, 
but  the  petitioner  admits,  in  his  testimony, 
that  they  are  Bruce  McDonald,  Bilton  Mc- 
Donald, and  Millard  McDonald.  Manifestly, 
the  purpose  of  the  deed  was  a  technical 
compliance  with  the  letter  of  the  transfer 
provisions  of  §  3  of  article  13  of  the  Con- 
stitution, and  §  40,  chap.  31,  Code  (ser. 
1099).  The  argument  of  counsel  in  sup- 
port of  the  decree  proceeds  upon  the  theory 
of  the  sufficiency  of  a  mere  literal  compli- 
ance with  the  terms  of  the  constitutional 
and  statutory  provisions,  which  are  alike 
in  all  respects.  Each  requires  only  actual 
and  continuous  possession,  under  color  of 
claim  of  title,  for  specified  periods,  and 
payment  of  taxes  for  any  period  of  five 
years  during  such  possession,  or  after  a  cer- 
tain date.  The  provisions  do  not  define 
these  terms  "color  or  claim  of  title,"  and 
on  this  omission  and  the  implied  invitation 
of  strangers  to  take  possession  of  forfeited 
land  and  pay  the  taxes  thereon  is  based  the 
theory  of  right  under  which  the  deed  was 
executed,  possession  taken,  taxes  paid,  and  , 
the  petition  filed. 

The  well-known  distinction  between  pos- 
session under  claim  of  title  and  possession 
under  color  of  title  need  not  be  notices. 
Only  the  latter  is  involved  here,  and  the 
only  inquiry  is  whether  the  petitioner, 
under  the  true  interpretation  of  these 
terms,  has  been  in  possession  under  color 
of  title.  Though  the  provision  does  not 
specifically  require  the  element  of  bona 
fides  in  the  claimant  or  person  to  whom  the 
title  inures  by  possession  and  payment  of 
taxes,  it  has  been  said  his  position  is  that 
of  one  who  relies  upon  the  doctrine  of  ad- 
verse possession,  and  that  he  may  be  a 
claimant  in  good  faith,  however  defective 
his  color  of  title  may  be,  so  long  as  his 
claim  is  not  predicated  upon  a  fraud  or 
breach  of  trust;  and,  further,  that  a  bona 
fide  claimant,  having  right  to  prevent  for- 
feiture by  payment  of  taxes,  within  the 
meaning  of  the  Virginia  statutes  operative 
here  before  division  of  the  state,  and  of  the 
Constitution,  need  have  nothing  more  than 
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an  honest  belief  in  'the  verity  of  his  claim, 
founded  upon  reasonable  grounds  therefor. 
State  v.  West  Branch  Lumber  Co.  64 
W.  Va.  673,  694,  63  S.  E.  372. 

In  the  law  of  adverse  possession,  the  re- 
quirement of  good  faith  does  not  relate  to 
the  act  of  entry  or  occupation.  Occupancy 
may  take  place  with  express  purpose  and 
intent  to  seize  and  hold  the  land  against 
persons  known  to  have  superior  and  even 
unquestionable  title.  This  may  be  done  by 
one  whose  paper  title  is  utterly  worthless, 
because  it  is  a  junior  patent  or  has  incur- 
able infirmities  and  defects.  One  of  the 
requirements  of  such  occupation  is  that  it 
be  hostile  to  all  other  claimants  and  in 
violation  of  such  rights  as  they  have.  No 
other  sort  of  an  entry  or  occupancy  is 
within  the  protection  of  the  law  of  adverse 
possession.  If  a  man,  believing  himself  to 
have  some  right  or  title  in  land,  enters 
upon  it  as  the  tenant  of  another  claimant, 
his  holding  is  not  adverse,  but  subordinate, 
to  the  right  of  such  other  person.  He  must 
claim  the  land  as  his  own.  He  may  pur- 
chase a  defective  or  void  title,  with  intent 
and  purpose  to  occupy  and  hold  the  land 
under  it,  and  thus  ultimately  acquire  per- 
fect title.  The  question  presented  here  is, 
however,  an  entirely  different  one;  namely, 
whether,  for  the  purpose  of  seizing  and  oc- 
cupying land  which  does  not  belong  to  him, 
he  may  fraudulently  start  a  paper  title,  as 
by  the  forgery  of  a  paper  or  corrupt  pro- 
curement of  the  execution  of  one  by  a  per- 
son who  he  knows  has  no  title  to  the  land. 
Possession  obtained  by  fraud  is  protected 
by  the  statute,  in  many  instances;  but  will 
I  the  courts  permit  a  fiction  of  their  own 
creation,  the  doctrine  of  color,  to  be  used 
as  an  instrument  for  the  accomplishment 
of  actual  fraud? 

Color  of  title  is  not,  in  law,  title  at  all. 
It  is  a  void  paper,  having  the  semblance 
of  a  muniment  of  title,  to  which,  for  cer- 
tain purposes,  the  law  attributes  certain 
qualities  of  title.  Its  chief  office  or  pur- 
pose is  to  define  the  limits  of  the  claim 
under  it.  Nevertheless,  it  must  purport  to 
pass  title.  In  form,  it  must  be  a  deed,  a  will, 
or  some  other  paper  or  instrument  by  which 
title  usually  and  ordinarily  passes.  Such 
qualities  as  are  imputed  to  it  by  the  law, 
for  limited  purposes,  are  purely  fictitious 
and  are  accorded  to  it  only  to  work  out 
just  results.  Fictions  are  never  used  in 
procedure  or  law  for  any  other  purpose. 
State  v.  West  Branch  Lumber  Co.  64 
W.  Va.  673,  679,  63  S.  E.  372;  Gibson  v. 
Chouteau,  13  Wall.  92,  20  L.  ed.  534;  Huss- 
man  v,  Durham,  165  U.  S.  144,  41  L.  ed. 
664,  17  Sup.  Ct.  Rep.  253;  Bouvier's  Law 
Diet,  title,  u Fiction."     In  the  light  of  the 


character  and  function  of  this  doctrine,  • 
deed  made  by  a  man  to  himself  could  not 
well  be  supposed  to  have  the  characteristics 
of  color  of  title.  It  would  not  purport  to 
pass  title,  for,  by  such  a  deed,  a  person 
could  not,  in  the  nature  of  things,  pass 
title  out  of  himself  and  back  into  himself 
again.  Besides,  the  paper  is  such,  in  char- 
acter and  purpose,  as  is  seldom  or  never 
found  in  ordinary  transactions.  Nor  would 
a  deed  forged  or  otherwise  fabricated  by  a 
man,  for  his  own  purpose,  fall  within  the 
spirit  of  this  doctrine,  the  real  design  and 
purpose  of  which  is  the  protection  of  per- 
sons who  have  honestly  entered  into  pos- 
session of  land  and  held  it  for  the  statutory 
period,  under  apparent  paper  title.  It  was 
devised  to  answer  the  requirements  of  the 
innumerable  cases  of  entries  upon  and  oc- 
cupations of  land,  under  defective  convey- 
ances by  men  who  have  paid  money  for 
them  and  devoted  their  time,  labor,  and 
means  to  the  improvement  of  land,  and  the 
eviction  of  whom,  under  such  circum- 
stances, would  be  unjust,  inequitable,  and 
ruinous.  Prevention  of  such  results  is 
within  the  public  policy  of  the  state,  evi- 
denced by  the  statutes  of  repose.  Keeping 
in  mind  this  general  purpose  and  the  class 
of  instruments  to  which  it  ordinarily  ap- 
plies, the  doctrine  fairly  and  conclusively 
assumes  that  there  has  been  a  transaction 
between  two  or  more  persons  by  which  a 
futile  effort  to  pass  title  from  one  to  an- 
other has  been  made, — a  transaction  in 
which  the  actors  were  prompted  by  good 
intentions  and  honest  motives;  or  that  the 
abortive  product  of  a  corrupt  or  fraudulent 
transaction  has  subsequently  become  a  sub- 
ject of  investment  or  dependence  by  per- 
sons other  than  the  perpetrators  of  the 
fraud.  To  permit  it  to  become  the  shield 
and  protection  of  admitted  fabrication  of 
papers  having  the  form  of  muniments  of 
title,  such  as  forged  deeds  and  wills  and 
deeds  made  by  men  having  no  titles,  at  the 
instance  of  persons  having  knowledge  of 
their  lack  of  title,  for  the  express  purpose 
of  founding  claims  thereon,  would  be  a  flag^ 
rant  perversion  of  it  to  unworthy  purposes 
and  a  departure  from  the  judicial  intent 
and  design  in  the  adoption  thereof. 

Consistently  with  this  general  view  of  the 
statutes,  the  courts,  with  few  exceptions, 
have  declared  that  possession  under  color, 
to  be  adverse,  must  not  be  fraudulent  "It 
must  be  bona  fide;  but  it  is  not  necessary 
that  the  claimant  should  believe  his  claim 
to  be  a  good  or  valid  one.  He  may  know 
that  some  other  person  has  the  better  right. 
It  is  not  necessary  that  he  should  think  his 
claim  good  in  its  inception,  for  it  generally 
begins   in  and   presupposes  wrong;   but   it 
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must  not  be  fraudulent,  nor,  except  in  cer- 
tain cases  well  settled,  involve  any  breach 
of  trust."  Swann  v.  Young,  86  W.  Va.  57, 
14  S.  E.  426. 

An  Illinois  statute,  declaring  every  per- 
son in  the  actual  possession  of  land  or  tene- 
ments under  claim  or  color  of  title,  made 
in  good  faith,  continuing  in  such  possession 
for  seven  consecutive  years  and  paying  all 
taxes  assessed  on  the  land,  should  be  held 
and  adjudged  to  be  the  legal  owner  thereof, 
was  interpreted  as  requiring  good  faith  in 
the  procurement  of  color  of  title.  And  for 
its  definition  of  the  term  "color  of  title," 
the  court  went  to  the  common  law  and  its 
former  decisions  under  the  ordinary  Stat- 
ute of  Limitations.  In  the  course  of  its 
opinion,  the  court  said:  "It  affords  no  evi- 
dence, to  my  mind,  that  the  legislature  in- 
tended to  change  the  meaning  of  color  of 
title,  as  settled  under  the  limitation  of 
twenty  years,  to  a  higher  grade,  or  prima 
facie  title,  but  rather  to  extend  the  protec- 
tion of  the  shorter  period  over  another 
large  class  of  the  cases  left  alone  to  the 
protection  of  the  longer  period.  I  am  not 
able,  therefore,  to  draw  from  the  language 
of  the  act,  nor  from  the  circumstances 
under  which  it  was  passed,  any  inference 
or  conclusion  that  'claim  or  color  of  title* 
were  used,  or  intended  to  be  used,  in  any 
other  sense  than  that  known,  used,  and  set- 
tled under  the  existing  acts  of  limitation." 
Woodward  v,  Blanchard,  16  111.  424,  431. 

Following  this  decision  and  other  later 
ones,  the  same  court  said,  in  Dickenson  v. 
Breeden,  30  111.  279,  326:  "The  current  of 
the  decisions  of  this  court  is  that  color  of 
title  made  in  good  faith  is  shown  by  any 
deed  or  instrument  in  writing  which  pur- 
ports on  its  face  to  convey  title,  which  a 
party  is  willing  to,  and  doeB,  pay  his  money 
for,  apart  from  any  fraud,  and  pays  all  the 
public  taxes  assessed  upon  the  land  so  con- 
veyed." 

That  fraud  on  the  part  of  the  grantee,  in 
the  procurement  of  color  of  title,  denies  him 
the  protection  of  the  law  of  adverse  pos- 
session, under  colof,  was  affirmed  in  Gregg 
v.  Sayre,  8  Pet.  244,  8  L.  ed.  932,  in  which 
a  judgment  was  reversed  on  account  of  a 
charge  in  which  the  court  told  the  jury 
knowledge  of  fraud  on  the  part  of  the 
grantee  was  immaterial.  In  Wright  v. 
Mattison,  18  How.  50,  15  L.  ed.  280,  the 
Federal  Supreme  Court  approved  the  doc- 
trine of  the  Illinois  court,  respecting  the 
definition  of  color  of  title,  to  which  refer- 
ence has  been  made. 

"When,  however,  the  deed  relied  upon,  as 
giving  color  of  title,  has  been  obtained  by 
fraud  or  forgery,  or  when  the  grantor  had 
no  title,  and  this  is  known  to  the  grantee, 


who  sets  up  and  relies  upon  his  adverse 
possession  under  it,  in  these  and  the  like 
cases  the  deed  will  avail  the  party  noth- 
ing." Den  ex  dem.  Saxton  v.  Hunt,  20 
N.  J.  L.  487. 

"We  are  satisfied  that  the  execution  of 
this  deed  and  the  bill  of  sale  were  not 
good-faith  transactions,  and  that  the  deed 
was  made  and  received  with  the  hope  of 
thereby,  in  some  way,  fabricating  a  claim 
of  title."  Laraway  v.  Zenor,  100  Iowa,  181, 
187,  69  N.  W.  416. 

Sufficiency  of  the  deed,  as  color,  was  de- 
nied in  the  decision  of  the  case. 

"A  deed  fraudulently  obtained  is  not 
available  as  the  foundation  of  an  adverse 
possession,  so  as  to  avoid  a  subsequent  con- 
veyance; nor  is  a  deed  available  for  such 
purpose  executed  by  a  person  assuming  to 
act  as  the  attorney  of  the  grantor,  but 
without  authority,  when  such  want  of  au- 
thority is  known  to  the  grantee."  Living- 
ston v.  Peru  Iron  Co.  9  Wend.  511. 

"There  can  be  no  color  of  title  in  an  oc- 
cupant who  does  not  hold  under  any  instru- 
ment, proceeding,  or  law,  purporting  to 
transfer  to  him  the  title  or  give  to  him  the 
right  of  possession.  And  there  can  be  no 
such  thing  as  good  faith  in  an„adverse  hold- 
ing, where  the  party  knows  that  he  has  no 
title,  and  that,  under  the  law,  which  he  is 
presumed  to  know,  he  can  acquire  none  by 
his  occupation."  Mr.  Justice  Field  in 
Deffeback  v,  Hawke,  115  U.  S.  392,  29  L.  ed. 
423,  6  Sup.  Ct  Rep.  95. 

"I  would  say  that  an  entry  is  by  color  of 
title  when  it  is  made  under  a  bona  fide  and 
not  pretended  claim  to  a  title  existing  in 
another.  ...  This  much  it  is  proper 
to  say  in  order  to  restrain  the  generality 
of  expressions  used  more  particularly  by 
myself.  These  were  predicated  either  of  a 
settler  who  claims  a  title  of  his  own  orig- 
ination, or  of  a  mere  intruder,  usually 
called  a  'squatter/  who  claims  no  title  at 
all;  not  of  one  who  claims  the  title  of  an- 
other whose  limits  have  been  legally  de- 
fined by  a  survey."  Chief  Justice  Gibson 
in  M'Call  v.  Neely,  3  Watte,  69. 

"A  mere  squatter  on  a  lot  of  land,  with- 
out color  of  title  or  claim  of  right,  cannot 
defeat  the  title  of  the  true  owner  by  con- 
veying the  land  to  other  purchasers,  who 
have  full  knowledge  of  the  nature  and  char- 
acter of  the  title  when  they  purchase  it, 
although  they  may  have  been  in  possession 
of  the  land  for  seven  years  under  such  title. 
The  law  will  not  permit  the  true  owner  to 
be  defrauded  of  his  land  in  that  way." 
Brown  v.  Wells,  44  Ga.  573. 

The  doctrine  of  this  case  and  others  of 
the  same  state  rests  upon  a  statute,  as  well 
as  the  common  law;  but  that  statute  may 
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be  merely  declaratory  of  the  common  law 
as  there  understood.  However  this  may  be, 
the  decisions  of  other  courts  here  given  do 
not  rest  upon  any  statutory  modifications. 
They  simply  interpret  and  apply  the  ordi- 
nary statutes  of  limitations,  under  the 
operation  of  the  rules  of  construction. 

Here,  as  is  so  often  the  case,  an  unfor- 
tunate conflict  of  authority  is  found.  The 
courts  of  North  Carolina  and  Tennessee 
hold  the  contrary,  saying  the  statute  is 
one  of  repose  and  bars  in  all  cases  not 
specifically  excepted  from  the  operation 
thereof.  Reddick  v.  Leggat,  7  N.  C.  (3 
Murph.)  539;  Seals  v.  Seals,  165  N.  C.  409, 
81  S.  E.  613,  Ann.  Cas.  1915D,  134;  Oliver 
v.  Pullam  (C.  C.)  24  Fed.  127;  Blantin  v. 
Whitaker,  11  Humph.  313;  Porter  v.  Cocke, 
Peck,  30.  In  two  of  these  cases,  conflicting 
grants  from  the  state  were  involved  (Red- 
dick v.  Leggat  and  Oliver  v.  Pullam).  The 
fraud  charged  pertained  to  the  procurement 
of  state  grants,  and  made  them  merely  void- 
able, by  proceeding  for  the  purpose  which 
had  been  neglected,  and  it  was  not  permis- 
sible to  attack  them  collaterally.  Hence 
there  was  no  occasion  to  inquire  whether 
such  fraud  vitiated  them  as  color  of  title. 
They  were  analogous  to  voidable  deeds 
passing  between  individuals.  Of  course 
such  a  deed  is  color  of  title.  It  actually 
passes  title,  but  is  subject  to  impeachment. 
The  circumstances  of  the  other  North  Caro- 
lina case,  as  set  forth  in  the  petition,  con- 
clusively negatived  any  intention  to  obtain 
a  stranger's  land.  The  grantee  was  in  pos- 
session of  the  land,  in  succession  to  his  an- 
cestor, owner  by  resultant  trust  and  mort- 
gagor to  one  under  whom  the  plaintiffs 
claimed.  Blantin  v.  Whitaker,  decided  in 
1850,  involved  only  ancient  defects  of  title, 
dating  back  more  than  thirty  years.  If  any 
of  them  had  been  occasioned  by  fraud,  none 
of  the  claimants  had  been  participants 
therein.  In  Porter  v.  Cocke  the  deed  was 
expressly  held  good  and  valid  as  to  Cocke. 

Wood  on  Limitations,  at  §  259,  relying 
principally  upon  Reddick  v.  Leggat,  7  N.  C. 
(3  Murph.)  539,  says  the  weight  of  au- 
thority sustains  the  rule  that  any  instru- 
ment which  purports  to  convey  lands,  and 
describes  them  definitely,  and  upon  its  face 
appears  to  be  a  valid  deed  for  the  convey- 
ance of  the  premises,  is  sufficient  color  of 
title,  regardless  of  the  question  of  bona 
fides  or  mala  fides  on  the  part  of  the 
grantee  under  it;  and  cites,  as  further  au- 
thority for  the  proposition,  Finlay  v.  Cook, 
54  Barb.  9.  An  examination  of  that  case 
discloses  absolute  silence  as  to  this  proposi- 
tion, or  any  suggestion  thereof.  A  note  to 
§  258  of  that  work  says  the  decisions  in 
Livingston  v.  Peru  Iron  Co.  9  Wend.  611, 


and  Jackson  ex  dem.  Hendricks  v.  Andrews, 
7  Wend.  162,  22  Am.  Dec.  574,  arose  under 
the  statute  concerning  champerty  and 
maintenance.  There  is  no  reference  to  the 
statute  in  the  former,  and  the  latter  in- 
volved a  pendente  lite  purchase,  which  the 
court  declared  to  be  champertous  and  void. 
In  taking  this  position  the  author  above 
referred  to  seems  to  have  been  influenced 
largely  by  views  expressed  in  Tyler  on 
Ejectment,  865,  866.  That  author,  approv- 
ing and  commending  the  decision  in  Red- 
dick v.  Leggat,  invokes  in  Bupport  thereof 
the  general  principles  of  the  Statute  of 
Limitations  as  one  of  repose,  and  repeats 
them  from  Stowell  v.  Zouch,  1  Plow.  358, 
371,  75  Eng.  Reprint,  543;  Maddox  v.  Bond, 
1  Ir.  Term  Rep.  332,  340,  and  Cholmondeley 
v.  Clinton,  2  Jac.  &  W.  139,  140,  155,  37 
Eng.  Reprint,  577.  None  of  these  cases 
deal  with  the  inquiry  we  have.  In  none  of 
them  was  any  deed  or  other  paper  of  fraud- 
ulent origin  involved.  Nor  did  any  of 
them,  to  any  extent  or  in  any  manner,  deal 
with  the  question  of  color  of  title.  In  view 
of  the  narrow  basis  of  the  conclusion 
adopted  by  these  authors  and  the  many  au- 
thorities contradicting  their  position,  we 
are  unable  to  give  it  our  approval. 

The  proposition  is  fallacious  in  this: 
That  it  assumes  the  doctrine  of  color  of 
title  to  be  a  part  of  the  Statute  of  Limita- 
tions. It  is  most  emphatically  and  dis- 
tinctly not.  It  is  no  more  than  a  judicial 
fiction  devised  for  the  purpose  of  working 
out  just  results  under  the  statute.  In 
reality,  it  is  judicial  add  it  i  ton  to  the  terms 
thereof,  made  in  obedience  to  its  spirit. 
Saying  nothing  about  color  of  title,  the 
statute  merely  denies  a  remedy  for  a  right 
of  entry,  after  the  lapse  of  a  stated  period 
of  time,  and  thus  secures  the  occupant  his 
possession.  But  for  the  doctrine  of  color 
of  title,  that  possession  would  be  limited 
to  his  actual  inclosure,  improvement,  or 
cultivation.  In  order  to  effectuate  the 
legislative  intention,  the  courts  have  said 
that,  if  the  occupant  entered  or  claimed 
title  under  an  instrument  which  has  the 
semblance  of  paper  title,  his  possession  is 
deemed  to  extend  to  the  boundaries  de- 
scribed in  it,  notwithstanding  the  invalidity 
of  the  paper  itself,  and  thus  give  him 
vastly  more  than  his  inclosure.  The  pur- 
pose of  this  addition  was  to  make  it  work 
out  just  results,  not  injustice,  nor  to  open 
the  door  for  the  perpetration  of  frauds. 
Neither  judicial  invention  nor  legislative 
declaration  puts  the  courts  under  obliga- 
tion to  permit  its  use  for  unworthy  pur- 
poses. To  deny  the  benefit  of  this  doctrine 
to  an  occupant  who  has  entered  under  a 
paper  title,  for  which  he  paid  nothing  and 
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which  he  obtained  for  the  specific  purpose 
of  defeating  the  right  of  another  person, 
works  no  hardship  upon  him.  He  has 
parted  with  nothing.  To  the  extent  of  his 
improvement  or  inclosure,  the  statute, 
without  the  aid  of  the  doctrine  of  color, 
protects  him,  and  that  is  as  far  as  his  claim 
has  any  merit. 

No  doubt,  after  a  paper  title  has  been 
originated  and  put  into  existence  and  had 
operated  as  an  inducement  to  invest  in  it 
and  take  possession  under  it,  an  occupant 
claiming  thereunder  would  be  entitled  to 
protection.  However  fraudulent  the  paper 
may  have  been  in  its  inception,  he  is  a 
meritorious  claimant.  He  has  paid  out  his 
money  and  made  improvements,  on  the  faith 
of  the  title,  and  it  would  be  unjust  to  ex- 
pose him  to  the  hazard  of  a  verdict  on  the 
question  of  knowledge  of  the  fraud.  His 
situation  is  vastly  different  from  that  of 
the  perpetrator  of  the  wrongful  act.  Hence 
only  the  latter  should  be  denied  the  benefit 
of  the  paper  as  color  of  title. 

Deeming  it  entirely  just,  accordant  with 
legal  principles,  and  consistent  with  the 
definition,  office,  and  functions  of  color  of 
title  to  hold  that  a  person  in  possession  of 
land  cannot  rely  upon  paper  title,  not  good 
in  law,  for  which  he  paid  nothing,  and 
which  he  has  himself  fabricated,  or  pro- 
cured to  be  made,  for  the  purpose  of  ob- 
taining land  he  neither  occupies  nor  owns, 
and  with  no  other  intention  than  to  en- 
large the  boundaries  of  land  he  is  entitled, 
under  the  terms  of  the  Statute  of  Limita- 
tions, to  hold  against  the  rightful  owner, 
we  proceed  to  inquire  whether  color  of  title, 
as  thus  defined,  is  such  color  as  is  con- 
templated by  the  constitutional  and  statu- 
tory provisions  under  which  the  petitioner 
claims. 

From  what  has  been  said  concerning  the 
origin  and  nature  of  the  doctrine  of  color 
of  title,  it  is  manifest  that  the  phrase  by 
which  it  is  designated  is  technical  and  pe- 
culiar to  the  common  law.  Hence  its  defini- 
tion is  to  be  found  there,  and  not  elsewhere. 
That  is  the  source  from  which  it  was  im- 
ported into  the  Constitution  and  the  stat- 
ute. To  ascertain  what  it  means,  we  must 
resort  to  its  origin  and  repository.  Ex 
parte  Bornee,  76  W.  Va.  360,  L.R.A.1915F, 


1093,  85  S.  B.  629;  Daniel  v.  Simms,  49 
W.  Va.  554,  39  S.  E.  690 ;  Norfolk  &  W.  R, 
Co.  v.  Prindle,  82  Va,  122,  130;  The  Ab- 
botsford,  98  U.  S.  440,  25  L.  ed.  168;  36 
Cyc.  1118,  1145.  This  rule  is  not  operative, 
however,  if  contrary  intention  is  disclosed 
by  the  context.  The  question  is  purely  one 
of  intention.  Nothing  in  the  terms  of  the 
constitutional  provision  or  the  statute  indi- 
cates intention  that  the  phrase  "color  of 
title"  shall  have  a  meaning  different  from 
that  which  it  has  at  common  law.  It  is 
unattended  by  any  limiting  or  qualifying 
words,  and  nothing  in  the  general  purpose 
or  the  spirit  of  the  provisions  warrants  de- 
viation from  its  technical  meaning.  The 
implied  invitation  to  settle  upon  and  im- 
prove forfeited  land  does  not  argue  any  in- 
tention to  give  it  to  persons  other  than 
occupants  under  claim  of  title  and  color  of 
title.  In  the  one  case,  the  occupant  gets 
only  such  land  as  he  has  improved  or  in- 
closed. In  the  other,  he  gets  more  than 
that,  but  to  allow  him  to  do  so  does  not 
necessarily  operate  as  an  inducement  to 
settlement  and  improvement.  Under  the 
doctrine  of  color,  a  mere  pedis  possessio 
may  give  right  to  hundreds  of  thousands 
of  acres.  To  say  anything  in  the  general 
purpose  of  the  provisions  indicates  legisla- 
tive or  popular  intent  to  narrow  or  liber- 
alize the  meaning  of  the  phrase  would  be  a 
mere  surmise  or  conjecture.  We  think  the 
phrase  means  in  the  Constitution  and  the 
statute  just  what  the  courts  have  said  it 
means,  and  that  it  affords  no  opportunity 
to  individuals  to  fabricate  paper  title,  with 
express  intent  and  purpose  to  obtain  what 
does  not  belong  to  them,  or  to  make  addi- 
tions to  what  the  law  gives  them  as  per- 
sons in  possession  under  claim  of  title. 

Agreeably  to  these  principles  and  conclu- 
sions, we  reverse  the  decree,  reinstate  the 
petition  of  King,  and  remand  the  cause,  for 
ascertainment,  under  the  principles  here 
stated,  of  the  portion  of  the  200-acre  tract 
trowry  is  entitled  to  have  dismissed,  dis- 
missal of  the  same,  and  redemption  of  the 
residue  thereof  by  King,  as  against  the  state 
and  Lowry   and   his   cestuis   que   trustent. 

Petition   for  rehearing   denied   December 
17,  1915. 


Annotation — Adverse  possession:  fraudulent  deed  as  color  of  title. 


This  note  does  not  discuss  \he  effect 
of  a  fraudulent  deed  except  in  those 
cases  where  color  of  title  is  necessary 
by  statute  or  otherwise.  For  the  general 
subject  of  good  faith  in  the  adverse  pos- 
sessor of  land  claiming  title  to  it  by 
virtue  of  the  Statute  of  Limitations,  see 
the  note  in  15  L.R.A.(N.S.)  1248. 
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This  note  is  not  intended  to  include 
cases  under  statutes  making  good  faith 
necessary. 

Cases  of  tax  deeds  are  excluded;  for 
invalid  tax  deed  as  color  of  title,  see 
note  in  11  L.R.A.(N.S.)  772. 

In  a  number  of  cases  the  idea  of  good 
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faith,  insisted  upon  in  State  v.  King, 
ante,  1044,  has  been  emphasized. 

Thus,  in  Goodson  v.  Brothers  (1895) 
111  Ala.  589,  20  So.  443,  it  was  said  that 
"a  claim  or  color  of  title  may  be  shown 
by  any  paper  purporting  to  convey  the 
land  or  the  right  to  its  possession  into 
the  party  asserting  adverse  possession, 
however  and  for  whatever  reason  such 
paper  might  be  lacking  in  the  essentials 
of  a  muniment  of  title,  provided  the 
party  claims  under  it  in  good  faith." 

In  a  case  where  it  was  held  that  the 
party  claiming  a  title  by  possession  had 
never  had  any  deed,  the  court  said  that 
it  plainly  appeared  from  the  evidence 
that,  if  he  ever  had  such  a  deed,  he  did 
not  take  it  in  good  faith,  but  for  the 
express  purpose  of  asserting  color  of 
title,  and  that  such  a  claim  should  be 
made  in  good  faith.  Reay  v.  Butler 
(1892)  95  Cal.  206,  30  Pac.  208. 

Where  the  grantee  took  his  deed  know- 
ing the  grantor  had  no  title,  the  court 
said:  "While  it  is  true  that  a  void  deed, 
or  one  given  without  right  or  title,  by 
the  grantor,  or  even  a  tax  deed,  void  on 
its  face,  may  be  sufficient  to  give  color 
of  title,  yet,  such  a  rule  has  no  applica- 
tion to  one  who  actually  knows  that  he 
has  no  claim  or  title,  or  right  to  a  title. 
Adverse  possession  must  be  in  good 
faith.' '  Litchfield  v.  Sewell  (1896)  97 
Iowa,  247,  66  N.  W.  104. 

Where  a  husband  and  wife  were  re- 
siding on  a  farm  for  which  he  had  a 
contract  of  purchase,  and  two  days  be- 
fore the  contract  would  be  forfeited  by 
failure  to  make  payment,  he  conveyed 
the  land  to  his  wife  by  quitclaim  deed, 
and  two  days  later  the  forfeiture  occurred 
by  reason  of  failure  to  make  the  pay- 
ment, it  was  held  that  the  deed  was  made 
in  the  hope  of  some  way  fabricating  a 
claim  of  title,  and  that  it  could  not 
amount  to  color  of  title  in  favor  of  the 
wife.  Laraway  v.  Zenor  (1896)  100 
Iowa,  181,  69  N.  W.  416,  cited  in  State 
v.  King. 

In  a  case  where  there  seems  to  have 
been  no  fraud  the  court  said  that  in 
making  a  claim  by  adverse  possession, 
to  avoid  the  necessity  of  showing  actual 
inclosures,  "the  paper  title,  to  give 
color,  must  be  so  far  prima  facie  good 
in  appearance  as  to  be  consistent  with 
the  idea  of  good  faith  on  the  part  of  the 
party  entering  under  it;  the  inquiry 
being  whether  there  existed  such  an  ap- 
parent or  colorable  title,  under  which 
claim  and  entry  could  have  been  made 
in  good  faith,  the  party  believing  his 
title   to   be   good,   and   his   claim   well 
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founded.' '  Baker  v.  Swan  (1869)  32 
Md.  355. 

In  Fpulke  v.  Bond  (1879)  41  N.  J.  L. 
527,  it  was  held  that  there  must  be 
proof  of  actual  fraud,  as  the  doctrine  of 
constructive  notice  did  not  apply  in  such 
a  case;  and  that  if  a  deed  purported  on 
its  face  to  convey  good  title,  and  was 
accepted  in  good  faith,  the  grantee  was 
entitled  to  the  benefits  to  be  derived 
from  an  entry  under  color  of  title. 

The  passage  quoted  in  State  v.  Kino 
from  Den  ex  dem.  Saxton  v.  Hunt  (1845) 
20  N.  J.  L.  487,  appears  to  have  been 
obiter. 

In  Ege  v.  Medlar  (1876)  82  Pa.  86,  it 
was  held  that  an  entry  is  by  color  of 
title  when  it  is  made  under  a  bona  fide 
and  not  a  pretended  claim  of  title  exist- 
ing in  another. 

In  Flint  v.  Long  (1895)  12  Wash.  342, 
41  Pac.  49,  the  court  said:  "Ail  that  is 
necessary  to  be  shown  is  that  there  was 
a  proof  of  colorable  title  under  which 
the  entry  or  claim  has  been  made  in 
good  faith." 

It  may  be  noted  that  Brown  v.  Wells 
(1872)  44  Ga.  573,  quoted  from  in  State 
v.  King,  ante,  1044,  arose  under  a  stat- 
ute providing  that  the  possession  must 
not  have  originated  in  fraud. 

In  Gregg  v.  Sayre  (1834)  8  Pet.  (U.  S.) 
244,  8  L.  ed.  932,  referred  to  in  State  v. 
Kino,  it  was  held  that  to  instruct  the 
jury  that  the  fraud  of  a  grantor  ren- 
dered deeds  void,  and  consequently  they 
could  give  no  color  of  title  to  an  adverse 
possession,  was  erroneous;  for  if  the 
grantee  did  not  participate  in  the  fraud, 
and  when  he  received  the  deeds  had  no 
knowledge  of  it,  there  could  be  no  doubt 
that  the  deeds  did  give  color  of  title 
under  the  Statute  of  Limitations. 

On  the  other  hand,  other  courts  con- 
sider the  matter  of  fraud  to  be,  in  gen- 
eral, immaterial. 

Thus,  in  Reddick  v.  Leggat  (1819)  7 
N.  0.  (2  Murph.)  539,  it  was  held  that 
it  was  error  to  instruct  the  jury  to  the 
following  effect;  that  if  the  defendant, 
at  the  time  he  obtained  his  grant  from 
the  state,  knew  it  covered  lands  already 
granted,  his  grant  was  not  such  color  of 
title  as,  with  seven  years'  possession, 
would  toll  the  right  of  entry;  that  no 
paper  writing  which  was  founded  in 
fraud  should  operate  as  color  of  title  in 
favor  of  him  who  was  party  to  the 
fraud;  and  that  if  a  man  obtained  a 
grant  for  land  which  he  knew  was 
granted  to  another,  it  was  a  fraud  both 
upon  the  state  and  the  individual  whose 
land  was  so  regranted. 
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In  Oliver  v.  Pullam  (1885,  C.  C.  W.  D. 
N.  C.)  24  Fed.  127,  cited  in  State  v. 
King,  the  plaintiJOE  claimed  that  the  de- 
fendant's grant  from  the  state  did  not 
constitute  colorable  title,  being  founded 
upon  "a  fraudulent  entry  and  was  ob- 
tained by  false  and  fraudulent  prac- 
tices." It  was  held  that  this  was  not 
good  pleading;  that  in  any  event  the 
grant  was  not  void  until  so  declared; 
and  that  even  a  fraudulent  deed  was 
color  of  title. 

So  it  was  held  in  Seals  v.  Seals  (1914) 
165  N.  0.  409,  81  S.  E.  613,  Ann.  Cas. 
1915D,  134,  that  a  fraudulent  deed  is 
color  of  title. 

In  Blantin  v.  Whitaker  (1850)  11 
Humph.  (Tenn.)  313,  the  court  said: 
"The  assumption  that  the  defendant's 
title,  in  its  inception,  is  fraudulent,  by 
construction  of  law,  is  not  well  founded. 
But  were  the  fact  even  so,  we  hold  it  to 
be  clear  that  a  deed  '  purporting  to  con- 
vey an  estate  in  fee  simple,'  though 
fraudulent  either  in  law  or  in  fact,  is 
such  an  assurance  of  title  as,  coupled 
with  seven  years'  uninterrupted  adverse 
possession  under  and  by  virtue  thereof, 
will  vest  in  the  possessor  an  indefeasible 
title  to  the  land  therein  described. ' ' 

In  Clark  v.  Chase  (1858)  5  Sneed 
(Tenn.)  636,  the  court  said  that  they 
need  not  inquire  whether  the  fraud  im- 
puted existed  or  not;  but  decided  the 
case  under  the  general  statement  that  it 
had  often  been  held  that  the  statute 
would  protect  possession  under  a  forged 
or  fraudulent  deed  of  any  description; 
that  the  statute  makes  no  exception  in 
such  cases  and  the  courts  could  make 
none.  Cited  in  Hunter  v.  O'Neal  (1874) 
4  Baxt.  (Tenn.)  494. 

A  champertous  deed  purporting  to 
convey  a  fee-simple  estate  is  such  color 
of  title  as,  coupled  with  seven  years' 
adverse  possession  thereunder,  will  give 
the  holder  title,  under  the  Tennessee 
statute.  Goodloe  v.  Pope  (1875)  3  Shan- 
non Cas.  (Tenn.)  634. 

The  Statute  of  Limitations  protects  a 
fraudulent  vendee.  Boro  v.  Hidell 
(1909)  122  Tenn.  80,  135  Am.  St.  Rep. 
857,  120  S.  W.  961. 

In  a  case  where  the  court  said  they 
did  not  believe  there  had  been  any  fraud- 
ulent intent,  it  was  held  that  a  deed 
fraudulent  in  law  against  minors  was 
sufficient  to  start  the  Statute  of  Limi- 
tations running.  Smith  v.  Cross  (1911) 
125  Tenn.  159,  140  S.  W.  1060. 

In  Porter  v.  Cocke  (1826)  Peck 
(Tenn.)  30,  it  was  held  that  if  the 
grantee  in  the  deed  was  free  from  any 
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fraud  in  relation  to  it,  the  deed  was  good 
as  to  him,  on  which  to  base  an  adverse 
possession. 

In  Lampman  v.  Van  Alstyne  (1896) 
94  Wis.  417,  69  N.  W.  171,  the  court 
appears  to  lay  down  the  doctrine  that,  in 
adverse  possession,  good  faith  is  not  an 
essential  element;  and  in  McCann  v. 
Welch  (1900)  106  Wis.  142,  81  N.  W. 
996,  the  court,  while  apparently  thinking 
that  there  was  no  actual  bad  faith,  laid 
down  the  general  rule  that  "no  paper 
writing,  purporting  upon  its  face  to  be 
executed  and  to  convey  the  land,  has 
been  held  insufficient  to  support  a  claim 
of  title  such  as  may  ripen  into  complete 
ownership  by  possession  for  the  statu- 
tory period."  And  in  another  case 
where  there  was  held  to  be  no  actual 
fraud  the  court  stated  that  "statutory 
possession  under  a  written  instrument 
which  purports  to  convey  the  land  satis- 
fies the  statutory  requirement,  however 
invalid  that  written  instrument,  and 
however  complete  the  claimant's  knowl- 
edge of  its  invalidity."  Hatch  v.  Lusig- 
nan  (1903)  117  Wis.  428,  94  N.  W.  332. 

In  Livingston  v.  Peru  Iron  Co.  (1832) 
9  Wend.  (N.  Y.)  511,  referred  to  in 
State  v.  King,  ante,  1044,  Livingston 
made  a  deed  to  Murray  which  was 
claimed  to  be  void  by  the  son  of  Living- 
ston, who  claimed  under  a  deed  from 
Livingston  after  the  deed  to  Murray.  It 
was  held  by  the  chancellor  that  while 
the  deed  to  Murray  was  void,  the  com- 
plainant was  not  in  a  situation  to  take 
advantage  of  it,  as  his  own  deed  from  his 
father  was  void,  it  being-  executed  when 
Murray  was  in  possession  under  his 
deed,  holding  adversely,  and  the  son 
knew  it.  On  appeal  the  judgment  was 
reversed  on  the  ground  that  the  posses- 
sion of  Murray  under  his  fraudulent 
deed  was  not  such  an  adverse  possession 
as  would  avoid  a  subsequent  deed  from 
the  true  owner. 

But  in  Humbert  v.  Trinity  Church 
(1840)  24  Wend.  (N.  T.)  587,  where  it 
was  claimed  that  a  deed  was  obtained 
by  fraud  or  for  a  fraudulent  purpose, 
the  theory  of  the  decision  was  that  ad- 
verse possession  within  the  Statute  of 
Limitations  does  not  require  the  support 
of  an  instrument  free  from  fraud. 

It  is  held,  however,  even  in  North 
Carolina,  that  a  deed  fraudulent  as  to 
creditors  gives  no  color  of  title  as  against 
a  creditor  before  a  sale  by  the  creditor, 
as  the  possession  is  not  adverse  to  the 
creditor.  Hoke  v.  Henderson  (1831)  14 
N.  0.  (3  Dev.  L.)  12;  Den  ex  dem.  Dob- 
son  v.  Erwin  (1839)  20  N.  C.  (4  Dev. 
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&  B.  L.)  201.  But  such  a  deed  will 
begin  to  be  color  of  title  on  a  sale  by  a 
creditor.  Pickett  v.  Pickett  (1831)  14 
N.  0.  (3  Dev.  L.)  6;  Cowles  v.  Coffey 
(1883)  88  N.  0.  340. 

So,  it  was  held  in  Garvin  v.  Garvin 
(1893)  40  S.  C.  435, 19  S.  E.  79,  that  one 
who  knowingly  takes  land  under  a 
fraudulent  deed  cannot  avail  himself  of 
such  deed  as  color  of  title  against  the 
creditor  of  the  grantor,  except  from  the 
time  when  the  creditor  has  notice  of 
the  fraud. 

So,  in  Beach  v.  Catlin  (1810)  4  Day 
(Conn.)  284,  4  Am.  Dec.  221,  it  was  held 
that  the  court  correctly  charged  the  jury 
that  a  purchaser  who  took  possession  of 
land  by  a  conveyance  fraudulent  as 
against  the  creditors  of  the  grantor  could 
not  acquire  a  title  by  fifteen  years'  pos- 
session under  such  deed. 

In  High  v.  Nelms  (1848)  14  Ala.  350, 
48  Am.  Dec.  103,  it  was  held  that  the 
court  correctly  charged  the  jury  that  a 
conveyance  from  father  to  child,  in  con- 
sideration of  natural  love  and  affection, 
is  so  absolutely  void  as  to  pre-existing 


creditors  that,  as  to  them,  the  possession 
of  the  child  is  not  an  adverse  possession. 

And  in  Farrar  v.  Bemheim  (1896)  20 
C.  C.  A.  496,  41  U.  S.  App.  172,  74  Fed. 
435,  it  was  held  that  a  deed  to  one  who 
takes  from  an  insolvent  debtor  to  con- 
ceal the  property  from  his  creditors,  and 
to  hold  for  the  debtor,  affords  no  begin- 
ning point  for  the  Statute  of  Limita- 
tions. 

But  it  was  held  in  Harper  v.  Tapley 
(1858)  35  Miss.  506,  that  a  deed  fraudu- 
lent on  the  part  of  the  grantor  as  to  his 
creditors  is  not  absolutely  void,  but  is 
valid  as  between  the  grantor  and  the 
grantee,  as  giving  color  of  title  to  the 
grantee. 

And  in  Moore  v.  Mobley  (1905)  123 
Ga.  424,  51  S.  E.  351,  it  was  held  that 
a  deed  of  land,  made  in  fraud  of  credi- 
tors, will  be  good  color  of  title  as  to  any- 
one not  affected  by  the  fraud,  although 
the  .statute  provides  that  "possession, 
to  be  the  foundation  of  a  prescription 
.  .  .  must  not  have  originated  in  fraud." 

B.  B.  B. 


WISCONSIN   SUPREME   COURT. 

LILLIAN    RAEFELDT,    by    Guardian    ad 

Litem,  Respt., 
v. 

ED  KOENIG,  Appt. 

(152  Wis.  459,  140  N.  W.  56.) 

Pleading  —  general  denial  —  assault  — 
evidence. 

1.  Evidence  that  the  acts  done  by  defend- 
ant did  not  constitute  an  assault  is  admis- 
sible under  a  general  denial,  in  a  civil  ac- 
tion to  recover  damages  for  assault. 

For  other  ca*es,  see  Evidence,  XIII.  a,  in 
Dig.  1^52  N.  8. 

Assault  —  leading  customer  from  store 
—  liability. 

2.  A  storekeeper's  gently  laying  his  hands 
on  a  customer  who  refuses,  upon  request,  to 
desist  from  helping  himself  to  goods  for 
which  he  does  not  intend  to  pay,  and  lead- 
ing him  out  of  the  store,  does  not  constitute 
an  assault. 

For  other  cases,  see  Assault  and  Battery,  I. 
in  Dig.  1-52  N.  8. 

Trial  —  offer  of  evidence  —  repetition. 

3.  An  attorney  should  not  wilfully  repeat 

Note.  —  As  to  assault  by  removing  one 
from  defendant's  premises,  see  annotation 
following  this  case,  post,  1054,  and  refer- 
ences therein  to  annotations  on  related 
questions. 
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an  attempt  to  introduce  evidence  which  the 

court  has  held  to  be  inadmissible. 

For  other  cases,  see  Trial,  I.  d,  in  Dig.  1-5$ 

N.  8. 

(February  18,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Dodge  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  an  assault  alleged  to 
have  been  committed  upon  plaintiff  by  de- 
fendant.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Burke  A  Lueck  and  North  A 
drowns,  for  appellant: 

The  acts  of  the  defendant  did  not  consti- 
tute an  assault  and  battery. 

Atkinson  v.  Harran,  68  Wis.  405,  32 
N.  W.  756;  Degenhardt  v.  Heller,  93  Wis. 
662,  57  Am.  St  Rep.  945,  68  N.  W.  411; 
2  Greenl.  Ev.  82;  Goodrum  v.  State,  60  Ga. 
509;  Cooley,  Torts,  p.  163. 

Conduct  of  counsel  for  plaintiff,  in  con- 
tinually asking  the  defendant  improper 
questions,  so  prejudiced  the  minds  of  the 
jury  against  the  defendant,  that  his  conduct 
in  asking  such  questions,  and  the  refusal  of 
the  court  to  stop  him,  is  clearly  error. 

Barton  v.  Bruley,  119  Wis.  326,  96  N.  W. 
815;  Baker  v.  State,  120  Wis.  135,  97  N.  W. 
566;  Schultz  v.  State,  133  Wis.  215,  113 
N.  W.  428. 
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Messrs.  Royal  F.  Clark  and  J.  E.  Ma- 
lone,  for  respondent. 

Vlnje,  J.,  delivered  the  opinion  of  the 
court: 

Action  for  an  assault  alleged  to  have 
been  committed  upon  the  plaintiff  by  the 
defendant.  The  answer  was  a  general  de- 
nial. At  the  close  of  the  testimony,  defend- 
ant asked  leave  to  amend  his  answer  by 
pleading  the  substance  of  the  matters  testi- 
fied to  by  him.  The  court  allowed  the 
amendment,  but,  as  plaintiff  claimed  sur- 
prise, only  upon  terms  of  a  continuance  and 
costs.  Thereupon  the  defendant  withdrew 
his  amendment  and  the  trial  proceeded. 
Plaintiff  testified,  in  substance:  That  she 
entered  the  store  of  the  defendant  about 
8  o'clock  on  the  evening  in  question,  as  she 
had  often  done  before,  talked  for  some  time 
with  one  Nellie  Bloor  and  the  clerk,  Rose 
Miller,  after  which  the  two  girls  went  out. 
That  the  defendant  then  came  up  to  the 
front  of  the  store,  looked  out  of  the  door, 
through  the  window  thereof,  and  then  asked 
her  to  come  to  the  rear  end  of  the  store  to 
have  some  candy.  She  told  him  she  did  not 
care  for  any,  but  he  said  she  should  come 
and  have  some  anyway.  That  she  then 
walked  to  the  back  end  of  the  store,  and 
stopped  beside  the  stove.  The  defendant 
went  back  of  the  counter,  and  said  she 
should  step  back  there  and  see  what  kind 
she  wanted.  She  told  him  any  kind  would 
do,  but  he  said  he  had  several  kinds,  and 
told  her  to  step  back  and  see.  Thereupon, 
she  stepped  back  of  the  counter  to  look  at 
the  candy.  That  the  defendant  then  put 
his  right  arm  around  her  and  grabbed  her 
right  breast,  causing  her  a  little  pain,  and 
that  he  tried  to  get  his  arm  down,  so  that 
he  would  come  on  the  outside,  and  have 
her  on  the  inside.  That  she  was,  perhaps, 
dragged  a  few  feet  toward  the  rear  of  the 
store.  She  then  jerked  away  from  him,  hit 
him  with  her  elbow,  and  walked  out.  The 
defendant  denied  the  statements  made  by 
the  plaintiff  as  to  what  occurred  in  the  store 
that  evening,  and  testified  that,  when  the 
clerk  and  Nellie  Bloor  went  out,  the  plain- 
tiff went  to  the  peanut  barrel,  and,  finding 
that  empty,  she  went  back  of  the  counter  to 
the  candy  pails,  and  reached  into  them; 
that  he  then  came  down  from  the  desk  in 
the  northwest  corner  in  the  rear  of  the 
store,  where  he  had  been,  walked  up  to 
the  counter,  and  said,  "Mrs.  Raefeldt,  if 
there  is  anything  that  you  want,  I  am  here 
to  get  it  for  you,  and,  if  not,  please  come 
out  from  back  of  there;"  that  she  then 
turned  up  her  nose  and  replied,  "Don't  have 
to,"  whereupon  he  went  back  of  the  counter, 
took  her  by  the  hand,  and  led  her  out  of 
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the  store;  that  Bhe  went  along  willingly, 
and  made  no  resistance  whatever.  At  the 
time  of  the  alleged  assault,  plaintiff  was  a 
married  woman,  eighteen  years  of  age,  and 
the  defendant  a  married  man,  fifty-four 
years  old. 

The  trial  court  directed  the  jury  to  return 
a  verdict  for  the  plaintiff,  and  submitted  to 
them  only  the  question  of  damages.  Such 
direction  was  correct,  only  upon  the  theory 
that  defendant's  acts,  as  testified  to  by  him, 
constituted  an  assault.  It  is  manifest  that, 
if  they  did  not,  there  was  evidence  which, 
if  believed,  conclusively  negatived  the  charge 
of  an  assault.  Respondent  claims  the  acts 
testified  to  by  the  defendant  could  not  be 
shown  under  a  general  denial,  but  only  un- 
der a  plea  of  justification,  and  cites  Atkin- 
son v.  Harran,  68  Wis.  405,  32  N.  W.  756, 
and  Teska  v.  Swendrzynski,  133  Wis,  475, 
113  N.  W.  959.  It  is  true,  those  cases  are 
authority  for  the  rule  that,  in  a  civil  action 
for  assault  and  battery,  evidence  of  justifi- 
cation is  not  admissible  under  a  mere  gen- 
eral denial.  But  they  do  not  hold  that, 
under  a  general  denial,  evidence  showing 
that  no  assault  in  fact  took  place  is  inad- 
missible. That  is  the  very  issue  raised  by 
a  general  denial,  namely,  Did  the  defendant 
assault  the  plaintiff? 

An  "assault"  is  an  unlawful  attempt, 
coupled  with  the  apparent  or  real  present 
ability,  to  do  bodily  harm  to  another.  3  Cyc. 
1025;  Cooley,  Torts,  3d  ed.  278;  Vosburg 
v.  Putney,  80  Wis.  523,  14  L.R.A.  226,  27 
Am.  St.  Rep.  47,  60  N.  W.  403;  Degenhardt 
v.  Heller,  93  Wis.  662,  57  Am.  St  Rep.  945, 
68  N.  W.  411;  Donner  v.  Graap,  134  Wis. 
523,  115  N.  W.  125.  Not  every  laying  on 
of  hands  constitutes  an  assault.  The  at- 
tempt, or  the  force  used,  if  it  proceeds 
beyond  the  stage  of  a  mere  attempt,  must 
be  unlawful.  The  intention  to  do  harm,  or 
an  unlawful  intent,  is  of  the  very  essence 
of  an  assault,  and  without  it  there  can  be 
none.  Degenhardt  v.  Heller,  93  Wis.  662, 
57  Am.  St.  Rep.  945,  68  N.  W.  411;  Donner 
v.  Graap,  134  Wis.  523,  115  N.  W.  125; 
1  Cooley,  Torts,  3d  ed.  278. 

To  gently  touch  another  for  the  purpose 
of  doing  a  lawful  act  does  not  amount  to 
an  assault  and  battery.  The  touching  of 
or  injury  to  another  must  be  done  in  an 
angry,  revengeful,  rude,  or  insolent  man- 
ner, so  as  to  render  the  act  unlawful,  be- 
fore it  can  constitute  assault  and  battery. 
1  Cooley,  Torts,  3d  ed.  281. 

If  it  be  true,  as  defendant  testified,  that 
plaintiff  was  about  to  take  some  of  his 
goods,  and  that,  upon  being  requested  to 
desist,  she  refused,  he  was  justified  in  doing 
what  he  testified  he  did.  Such  acts  on  his 
part  did  not  constitute  an  assault.    No  un- 
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lawful  force  was  used.  Cooley,  Torts,  3d  ed. 
291;  Breitenbach  v.  Trowbridge,  64  Mich. 
393,  8  Am.  St.  Rep.  829,  31  N.  W.  402.  The 
trial  court  should  therefore  have  submitted 
the  case  to  the  jury,  to  find  whether  or  not 
there  was  an  assault,  and,  if  so,  the  amount 
of  plaintiff's  damages.  For  failure  to  do 
this,  the  judgment  must  be  reversed. 

This  disposition  of  the  case  renders  it 
unnecessary  to  discuss  a  number  of  other 
assignments  of  error.  We  cannot  forbear, 
however,  to  express  our  unqualified  disap- 
proval of  the  persistent  efforts  of  plaintiff's 
counsel,  to  inject  into  the  case  highly  preju- 
dicial matter,  against  the  repeated  rulings 
of  the  trial  court.  Such  conduct,  alone, 
might  necessitate  the  reversal  of  a  case. 
Barton  v.  Bruley,  119  Wis.  326,  96  N.  W. 
815.  When  an  attorney  has  obtained  a 
ruling  from  the  trial  court  in  a  form  which 


fairly  raises  a  question  as  to  the  admissi- 
bility of  the  evidence  sought  to  be  intro- 
duced, courtesy  to  the  court  should  forbid 
a  wilful  repetition  of  the  effort,  even  though 
the  evidence  sought  to  be  introduced  is  not 
clothed  with  innuendoes,  prejudicial  to  the 
other  side.  Much  more  should  such  effort 
cease,  when  it  is  apparent  that  the  offered 
evidence  is  ruled  out  because  it  is  held  to 
be  immaterial,  irrelevant,  and  harmful. 
Efficient  discharge  of  judicial  duty  also 
requires,  on  the  part  of  the  trial  judge, 
prompt  and  emphatic  disapproval  of  such 
conduct,  with  suitable  admonition  to  the 
jury  to  disregard  it,  to  the  end  that  the 
real  issues  may  be  passed  upon,  freed  from 
irrelevant  and  prejudicial  matter. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  according  to  law. 


Annotation — Assault:    removing   one   from   defendant's   premises. 


It  is  the  intention,  in  the  preparation 
of  the  present  note,  to  confine  the  dis- 
cussion to  assault  in  removing  from 
premises,  a  person  who  is  not  entitled  to 
remain  thereon.  It  is  intended  to  in- 
clude cases  dealing  with  persons  who 
were  wrongfully  upon  the  premises  from 
the  beginning,  as  well  as  cases  dealing 
with  persons  who,  though  originally 
upon  the  premises  rightfully,  have  ceased 
to  have  the  right  to  remain.  It  is  not 
intended  to  include  cases  dealing  with 
alleged  assaults  upon  persons,  where 
there  is  a  dispute  as  to  the  respective 
rights  of  the  participants;  as,  for  exam- 
ple, assaults  in  disputes  over  the  owner- 
ship of  the  property,  or  the  location  of 
division  lines.     Cases  dealing  with  the 


removal  of  a  tenant  by  his  landlord  are 
not  included,  even  though  the  removal 
took  place  after  the  expiration  of  the 
lease.  Cases  dealing  with  the  removal 
of  persons  by  carriers  have,  in  general, 
been  excluded.1  In  brief,  the  present 
note  is  confined,  in  general,  to  cases 
having  facts  similar  to  those  involved 
in  Raefeldt  v.  Koenig,  ante,  1052.  Some 
questions  bearing  upon  the  right  to  use 
force  in  the  defense  or  protection  of 
property  have  already  been  discussed, 
in  the  notes  in  this  series  of  reports.8 

It  is  quite  generally  held  that  request 
to  leave  is  necessary,  before  force  can 
be  used  in  removing  another  from  one's 
premises.8  It  is  stated,  in  many  cases, 
that  the  offender  may  be  removed  from 


1  For  the  liability  of  a  carrier  for  eject- 
ing a  passenger,  see  notes  referred  to  in 
the  LJLA.  Indexes  under  the  title,  "Car- 
riers," subtitles,  "Carriers  of  passengers 
and  other  persons;"  "Ejection." 

s  The  use  of  force  to  protect  possession 
of  real  property,  by  one  not  in  actual  pos- 
session, as  an  assault,  is  discussed  in  the 
note  to  McGlothlin  v.  State,  L.R.A.1918C, 
630. 

Civil  liability  for  assault  committed  in 
regaining  possession  of  land,  by  one  en- 
titled to  possession,  is  discussed  in  the 
note  to  Walker  v.  Chanslor,  17  L.R.A.(N.S.) 
455. 

The  right  to  use  force  to  recover  pos- 
session of  personal  property  is  discussed  in 
the  note  to  Stanley  v.  Payne,  3  L.R.A. 
(N.S.)  261,  and  supplementary  note  to 
State  v.  Scott,  9  L.R.A.(N.S.)    1148. 

The  right  to  employ  force  in  retaking 
property  sold  conditionally  is  discussed  in 
the  note  to  W.  T.  Walker  Furniture  Co.  v. 
Dyson,    19    L.R.A.(N.S.)    607,   and    supple- 
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mentary  note  to  Biggs  v.  Seutferlein,  t^tla. 
1915F,   673. 

The  liability  of  innkeeper  or  restaurant 
keeper,  for  assault  by  his  servant  upon  a 
patron,  is  discussed  in  note  to  Chase  v. 
Knabel,  12  L.R.A.(N.S.)  1155,  and  David- 
son v.  Chinese  Republic  Restaurant,  ante, 
704. 

Mistaken  identity  as  justification  for 
assault  is  discussed  in  the  note  to  Crabtree 
v.  Dawson,  67  L.R.A.  655.  See  also  note 
in  37  L.R.A.(N.S.)    172. 

BVansant  v.  Kowalski  (1914)  6  Boyce 
(Del.)  92,  90  Atl.  421;  Rex  v.  Howard 
(1851)  1  Haw.  40;  State  v.  Burke  (1SS0) 
82  N.  C.  551;  Thompson  v.  Berry  (1801) 
1  Cranch.  C.  C.  45,  Fed.  Cas.  No.  13,943; 
State  v.  Woodward  (1871)  60  N.  H.  527 
(holding  that  one  who  has  entered  upon 
premises  peaceably  cannot  be  ejected  there- 
from, until  a  request  to  depart  has  been 
made  and  refused) ;  Ballard  v.  Bond,  1  Jur. 
(Eng.)  (removal  of  plaintiff  from  a  church 
in  consequence  of  some  altercation,  where 
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premises,  after  he  has  been  requested  to 
leave.4  Any  request  that  plainly  tells 
the  offender  to  leave  the  premises  is  suf- 
ficient.5 In  many  cases  involving  tres- 
passers, nothing  is  said  about  the  neces- 
sity of  a  request.  In  at  least  some  of 
these  cases,  facts  appeared  which  obvi- 
ated the  necessity  for  a  request,  such  as 
the  fact  that  the  trespasser  knew  he  was 
not  wanted  on  the  premises,  and  would 
probably  be  ejected.6  Some  cases  make 
the  necessity  for  a  request  to  depend 
upon  whether  the  entry  was  without  the 


use  of  actual  force,  or  by  the  use  of 
actual  force.7  If  there  is  mere  construc- 
tive force  in  the  entry,  a  request  is 
necessary.8  But,  where  possession  is  in- 
vaded by  actual  force,  no  request  to 
depart  is  necessary.9 

The  force  that  may  be  used  by  the 
owner  in  removing  another  from  his 
premises  is,  in  some  cases,  stated  to  be 
such  force  as  is  necessary  to  effect  the 
removal,  and,  in  other  cases,  such  force 
as  is  reasonably  necessary.10  Whatever 
expression  is  used,  the  courts  agree  that 


the  plaintiff  neither  interrupted  public 
worship,  nor  was  guilty  of  any  indecorous 
behavior) . 

4  Hyde    v.    Cain     (1908)     159    Ala.    365, 
47   So.   1014;   Jones  v.  Bynum    (1914)    189 
Ala.   677,  66   So.   639;    Cbapel   v.   Schmidt 
(1894)    104  Cal.  511,  38  Pac.  892;   Watson 
v.  Hastings    (1897)    1   Penn.    (Del.)    47,  39 
Atl.  587;  State  v.  Lockwood  (1897)  1  Penn. 
(DeL)   76,  39  Atl.  589;  McDennott  v.  Ken- 
nedy   (1833)    1   Harr.    (DeL)    143;    Thomas 
v.   Black    (1889)    8   Houst.    (DeL)    507,    18 
Atl.   771;    Hammond  v.  Hightower    (1888) 
82    Ga.   290,  9    S.   E.    1101;    Woodman   v. 
Howell  (1867)  45  IU.  367,  92  Am.  Dec.  221; 
Smith  v.  Slocum   (1872)   62  I1L  354;  Jones 
v.  Jones  (1874)   71  I1L  562;  Long  v.  People 
(1882)    102  111.  331;   Com.  v.  Clark   (1840) 
2  Met.   (Mass.)   23;   Com.  v.  Power   (1844) 
7    Met.     (Mass.)     596,    41    Am.    Dec.    465 
(criminal  prosecution  of  master  of  railroad 
station,  for  ejecting  an  innkeeper  who  was 
soliciting  trade);    Ryan  v.  Marren    (1914) 
216   Mass.   556,   104  N.  E.   355,  Ann.   Cas. 
1915B,    760;     Breitenbach    y.    Trowbridge 
(1887)    64  Mich.  393,  8  Am.  St.  Rep.  829, 
31  N.  W.  402;  Canfteld  v.  Chicago,  R.  I.  & 
P.  R.  Co.   (1894)   59  Mo.  App.  354;  Hill  v. 
Greeley  Square  Hotel  Co.   (1916)    175  App. 
Div.  421,  161  N.  Y.  Supp.  1085;   Makuc  v. 
Majestic  Hotel  Co.  (1917)   165  N.  Y.  Supp. 
232;  State  v.  Leggett  (1889)   104  N.  C.  784, 
10   S.   E.  464;   Watrous  v.   Steel    (1829)    4 
Vt.  629,  24  Am.  Dec.  648. 

«Townsend  v.  Briggs  (1893)  99  Cai  481, 
34  Pac.  116. 

« Slater  v.  Taylor   (1908)   31  App.  D.  C. 
100,  18  L.R.A.(N.S.)   77. 

fin  Tully  v.  Reed  (1823)  1  Car.  &  P. 
(Eng.)  6,  it  is  stated  "that  if  a  person 
enters  another's  house  with  force  and  vio- 
lence, the  owner  of  the  house  may  justify 
turning  him  out  (using  no  more  force  than 
is  necessary),  without  a  previous  request 
to  depart;  but,  if  the  person  enters  quietly, 
the  other  party  cannot  justify  turning  him 
out,  without  a  previous  request  to  depart." 
8  Robinson  v.  Hawkins  (1827)  4  T.  B. 
Mon.   (Ky.)    134;  Green  v.  Goddard   (1705) 

2  Salk.  641,  91  Eng.  Reprint,  540. 
»M'Hvoy    v.    Cockran     (1820)    2    A.    K. 

Marsh.    (Ky.)    271;   Tullay  v.  Reed   (1823) 
1    Car.  &  P.    (Eng.)    6;    Green  v.   Goddard 
(1705)  2  Salk.  641,  91  Eng.  Reprint,  540. 
WThomason  v.  Gray  (1886)   82  Ala.  291, 

3  So.   38;    Hyde  v.  Cain    (1908)    159   Ala. 
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364,  47  So.   1014;   Jones  v.  Bynum   (1914) 
189  Ala.  677,  66  So.  639;  Watson  v.  Hast- 
ings (1897)   1  Penn.  (Del)  47,  39  Atl.  587; 
State  v.   Lockwood    (1897)    1   Penn.    (Del.) 
76,  39  Atl.  587    (one  removed  had  been  a 
boarder  in  the  home  of  defendant,  whose 
wife    owned    the    home) ;     McDennott    v. 
Kennedy,   1   Harr.    (Del.)    143    (one  ejected 
from    a    store    after    being    ordered    out) ; 
Thomas  v.  Black    (1889)    8  Houst.    (Del.) 
607,  18  Atl.  771;   Vansant  v.  Kowalewski 
(1914)    5    Boyce    (Del.)    92,    90    Atl.    421; 
Hammond  v.  Hishtower  (1888)  82  Ga.  290, 
9   S.   E.    1101;    Rex.   v.   Howard    (1851)    1 
Haw.   40;   Woodman   v.  Howell    (1867)    45 
IB.  367,  92  Am.  Dec.  221;   Jones  v.  Jones 
(1814)  71  IU.  562;  Smith  v.  Slocum  (1872) 
62  111.  354;  Abt  r.  Burgheim  (1815)  80  IU. 
92;    Long  v.    People    (1882)    102   IU.   331; 
Brebach    v.    Johnson    (1895)    62    IU.    App. 
131;   Hayes  v.  People   (1909)   146  III  App. 
596    (criminal   prosecution  of  police  officer 
employed  by  a  gas  company,  for  removing 
a  patron  of  the  company  from  its  premises, 
upon    the    patron's    becoming    noisy    and 
creating   a    disturbance) ;    People    v.    Hart 
(1910)   156  DL  App.  523   (criminal  prosecu- 
tion of  employee,  for  ejecting  complaining 
witness    from    an    automobile    exhibition); 
Lunsford  v.   Hatfield  Coal   Co.    (1915)    166 
Ky.   119,   178  S.  W.   1166;   Com.  v.  Power 
(1844)    7  Met.    (Mass.)    596,   41   Am.   Dee. 
465     (criminal    prosecution    of    master    of 
railroad  station,  for  ejecting  an  innkeeper 
who  was  soliciting  trade)  approved  in  Hall 
v.  Power    (1847)    12  Met.    (Mass.)   482,  46 
Am.  Dec.   698;    Com.   v.   Dougherty    (1871) 
107    Mass.    243   (criminal    prosecution    for 
ejecting  one  from  a  church,  and  also  from 
a  cemetery);   Ryan  v.   Marren    (1914)    216 
Mass.  556,  104  N.  E.  353,  Ann.  Cas.  1915B, 
760;   Breitenbach  v.  Trowbridge   (1867)   64 
Mich.  393,  8  Am.  St.  Rep.  829,  31  N.  W. 
402;  People  v.  Sutherland  (1895)  104  Mich. 
468,    62    N.    W.    566;    State    v.    Noeninger 
(1891)    108  Mo.  166,  18  S.  W.  990;  Norris 
v.   Whyte    (1900)    158    Mo.   20,   67    S.   W. 
1037   (ejectment  of  boisterous  person  from 
store);  Harshman  v.  Rose   (1897)   50  Neb. 
113,  69  N.  W.  755  (holding  that  the  strik- 
ing  of  the   intruder   on   the   head   with   a 
pitchfork,  upon  the  simple  refusal  of  the 
intruder   to   leave   the  premises,   unjustifi- 
able);  Hunt  v.  Caskey   (1905)  —  N.  J.  — , 
60  Atl.  42;   McKeon  v.  Taylor   (1911)    132 
N.  Y.   Supp.   445    (ejectment   of  one   who 
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the  owner  is  not  limited  to  the  precise 
degree  of  force  necessary  to  effect  the 
removal,  but  may  use  such  force  as  may 
reasonably  appear  to  be  necessary.    This 


has  been  held  in  case  of  the  removal  of 
one  who  is  stated  to  be  a  trespasser.11 
And  it  has  been  held  true,  although  the 
person  ejected  is  at  fault  in  bringing  on 


went  to  a  hotel  to  collect  a  bill  of  a 
guest);  People  v.  Osborn  (1822)  1  Wheeler, 
C.  C.  (N.  Y.)  97;  Hill  v.  Greeley  Square 
Hotel  Co.  (1916)  175  App.  Div.  421,  161 
N.  Y.  Supp.  1085  (ejection  of  discharged 
employee  from  a  hotel) ;  Gage  v.  Bewley 
(1916)  160  N.  Y.  Supp.  1111,  affirmed  in 
(1916)  175  App.  Div.  914,  160  N.  Y.  Supp. 
1131;  Makuc  v.  Majestic  Hotel  Co.  (1917) 
165  N.  Y.  Supp.  232;  State  v.  Leggett 
(1889)  104  N.  C.  784,  10  S.  E.  464;  State 
v.  Steele  C1890)  106  N.  C.  766,  8  L.R.A. 
516,  19  Am.  St.  Rep.  573,  11  S.  E.  478 
(ejectment  of  liveryman  by  a  hotel  propri- 
etor) ;  Watrous  v.  Steel  (1829)  4  Vt.  629, 
24  Am.  Dec.  648  (court  holds  that  owner 
may  use  all  necessary  force,  short  of  actual 
striking);  Brothers  v.  Morris  (1877)  49 
Vt.  460;  Montgomery  v.  Com.  (1900)  98 
Va.  840,  36  S.  E.  371,  13  Am.  Crim.  Rep. 
156,  s.  c.  on  second  appeal  (1900)  98  Va. 
852,  37  S.  E.  1,  s.  c.  on  third  appeal  (1901) 
99  Va.  833,  37  S.  E.  841;  Chase  v.  Knabel 
(1907)  46  Wash.  484,  12  L.R.A.(N.S.)  1155, 
90  Pac.  642  (ejection  of  patron  of  a 
restaurant);  Howell  v.  Winters  (1910)  58 
Wash.  436,  108  Pac  1077  (holding  that 
the  owner  of  a  store  may,  after  proper 
request,  use  sufficient  force  to  put  a  person 
out  of  the  store,  but  has  no  right  to  use 
more  force  than  is  necessary  for  such  pur- 
pose);  Bisewski  v.  Booth  (1898)  100  Wis. 
383,  76  N.  W.  349  (ejection  of  an  intoxi- 
cated employee  who  refused  to  leave  upon 
request);  Green  v.  Bartran  (1830)  4  Car.  & 
P.  (Eng.)  308;  Moriarty  v.  Brooks  (1834) 
6  Car.  &  P.  (Eng.)  684;  Doucetie  v.  Therio 
(1905)  38  N.  S.  402  (removal  of  one  from 
a  factory). 

State  v.  Burke  (1880)  82  N.  C.  551,  a 
criminal  prosecution,  in  which  it  is  stated 
that,  after  forbidding  the  offending  person 
to  come  onto  the  premises,  the  owners 
should  have  laid  their  hands  gently  upon 
him  to  remove  him;  they  had  no  right  in 
the  first  instance  to  push  and  strike  him 
with  a  broom.  Practically  the  same  state- 
ment appears  in  State  v.  Taylor  (1880) 
82  N.  C.  554. 

In  Clarke  v.  State  (1892)  89  Ga.  768,  15 
S.  E.  699,  a  criminal  prosecution,  it  is  held 
not  to  be  an  assault  and  battery  for  one 
who  is  in  charge  of  premises,  in  the  absence 
of  the  owner,  to  put  his  hands  on  a 
drunken  man  to  remove  him  forcibly  and 
against  his  will,  from  one  of  the  rooms 
in  which  the  owner,  shortly  before  leaving 
the  premises,  had  placed  him  to  keep  him 
out  of  the  way  of  the  police;  the  person 
attempting  such  removal  having  no  knowl- 
edge or  information  of  this  act  on  the  part 
of  the  owner,  and  the  drunken  man  not 
giving  any  notice  of  it,  nor  making  any 
claim  of  privilege  on  the  ground  of  the 
owner's  consent. 

HMcCarty    v.    Fremont    (1863)    23    CaL 
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196  (removal  of  one  who  claimed  to  be  a 
tenant,  but  who  had  no  rights,  and  was, 
in  fact,  a  trespasser). 

Townsend  v.  Briggs  (1893)  99  CaL  481, 
34  Pac.  116,  holding  that  one  who  enters 
a  machine  shop,  not  for  any  purpose  of 
business,  and  begins  unlawfully  and  vio- 
lently to  manipulate  one  of  the  machines, 
becomes  a  trespasser  and,  after  request  to 
leave,  may  be  ejected;  and  the  fact  that, 
at  the  moment  the  force  is  used,  he  is  not 
handling  the  machine,  is  of  no  moment. 
The  court  states:  "Of  course,  in  such  a 
case,  a  man  would  be  liable  for  the  result 
of  a  brutal  use  of  force  clearly  beyond 
what  the  occasion  warranted;  but,  in  de- 
termining such  a  question,  due  allowance 
should  always  be  made  for  the  difficulty 
which  a  reasonable  man  would  have  in 
measuring,  under  exciting  circumstances, 
the  exact  amount  of  force  necessary.** 

Chapell  v.  Schmidt  (1894)  104  CaL  511,  38 
Pac.  892  (removal  of  an  infirm  old  man  who 
was  picking  flowers  on  premises) ;  Slater  v. 
Taylor  (1908)  31  App.  D.  C.  100,  18  L.R.A. 
(N.S.)  77;  Wharton  v.  People  (1881)  8  I1L 
App.  232;  Hanniabalson  v.  Sessions  (1902) 
116  Iowa,  457,  93  Am.  St.  Rep.  250,  90  X.  W. 
93  (removing  an  arm  which  plaintiff  had 
reached  across  a  boundary  fence) ;  State 
v.  Taylor  (1878)  20  Kan.  643;  Burnell  v. 
Bradbury  (1904)  -69  Kan.  444,  77  Pac.  85; 
Robinson  v.  Hawkins  (1827)  4  T.  B.  Mon. 
(Ky.)  134;  Howell  v.  Hopkins  (1886)  8  Ky. 
L.  Rep.  527;  Com.  v.  Clark  (1840)  2  Met. 
(Mass.)  23;  Com.  v.  Goodwin  (1849)  3 
Cush.  (Mass.)  154;  Emmons  v.  Quade 
(1903)  176  Mo.  22,  75  S.  W.  103  (eject- 
ment of  trespassing  boys  from  railroad 
car) ;  Canfield  v.  Chicago,  R.  &  P.  R,  Co. 
(1894)  59  Mo.  App.  354  (holding  that  the 
striking  of  a  discharged  employee  in  the 
face,  immediately  upon  refusal  to  leave 
premises,  not  justifiable) ;  State  v.  Kaiser 
(1898)  78  Mo.  App.  575  (ejectment  of  tres- 
passer from  peach  orchard) ;  Kiff  v.  You- 
mans  (1881)  86  N.  Y.  324,  40  Am.  Rep. 
543;  Gyre  v.  Culver  (1867)  47  Barb. 
(N.  Y.)  592  (trespasser  who  was  stealing 
wood,  ejected  by  owner  after  refusal  to 
leave  upon  demand);  State  v.  Crook  (1903) 
133  N.  C.  672,  45  S.  E.  564;  McCray  v. 
State  (1898)  38  Tex.  Crim.  Rep.  609,  44 
vS.  W.   170. 

A  watchman  for  a  manufacturing  com- 
pany may  use  the  necessary  force  to  keep 
off  the  premises  of  his  employer,  persons 
who  are  not  desired  there.  Illinois  Steel 
Co.  v.  Waznius   (1902)    101  I1L  App.  535. 

In  Parrish  v.  State  (1894)  32  Tex.  Crim. 
Rep.  583,  25  S.  W.  420,  a  criminal  prosecu- 
tion for  striking  a  trespasser  with  a  stick, 
there  was .  held  to  be  no  issue  presented 
calling  for  an  instruction  to  the  effect  that, 
if  the  defendant  was  acting  for  the  pur- 
pose of  interrupting  an  intrusion  upon  the 
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the  difficulty.1*  The  necessary  implica- 
tion from  the  foregoing  cases,  and  the 
direct  holding  in  many  of  them,  is  that, 
if  more  force  than  is  necessary  is  used, 
there  is  an  assault.18  The  trier  of  facts 
determines  whether  the  owner  has  ex- 
ceeded the  proper  amount  of  force  in 


ejecting  the  person.  In  determining  what 
is  a  reasonable  amount  of  force,  the  age 
and  relative  size  of  the  parties  may  be 
considered,14  as  well  as  the  conduct  of 
the  person  removed.18  It  has  been  held 
that  a  wounding,16  or  an  attack  with  a 
deadly  weapon,  is  not  justifiable.17    The 


lawful  possession  of  his  property,  and  used 
no  harsher  means  than  was  necessary  to 
accomplish  that  end,  the  jury  should  acquit 
him,  where  it  appeared  that  the  trespasser, 
upon  request  by  the  defendant,  was  leaving 
as  rapidly  as  possible. 

"Thomason  v.  Gray  (1886)  82  Ala.  291, 
3  So.  38. 

i*In  Jones  v.  Jones   (1874)    71  111.  562, 
the  court  states  that,  after  requesting  the 
person  to  leave,  if  she  refused,  the  owner 
"could    have    no    doubt    removed    her,    by 
simply  taking  hold  of  her  ami  and  leading 
her  out  of  the  house,  and  even  to  the  road 
beyond  his  inclosure.     This  he  did  not  do; 
but  his  first  act  was  to  strike  her  on  the 
side  of  heT  head  with  his  open  hand,  ac- 
cording to  his  version  of  the  matter,  but 
with   his   fist,   as   another   witness    states. 
Nor,  according  to  the  evidence  adduced  by 
the    appellee,    did    he    stop    here;    but    he 
caught  hold  of  and  kicked  her  whilst  she 
was  trying  to  leave  the  house,  and  when 
she  had  gone  on  the  porch  he  'rushed  after* 
and    kicked    her    therefrom,    pushed    her 
through  the  yard  gate."    This  evidence  was 
held  to  warrant  a  finding  that  too  much 
force  had  been  used,  rendering  the  owner 
liable. 
MThomason   v.   Gray    (Ala.)    supra. 
"Com.  v.  Clark   (1840)    2  Met.   (Mass.) 
23. 

"In  M'llvoy  v.  Cockran  (1820)  2A.K. 
Marsh.  (Ky.)  271,  an  action  of  trespass, 
assault  and  battery,  it  is  stated  that  "al- 
though a  wounding  cannot  be  justified 
barely  in  defense  of  possession,  yet  if,  in 
attempting  to  remove  the  intruder,  or  pre- 
vent his  Forcible  entry,  he  should  commit 
an  assault  upon  the  person  of  the  posses- 
sor, or  his  family,  and  the  owner  should, 
in  defense  of  himself  or  family,  wound 
him,  the  wounding  may,  no  doubt,  be  justi- 
fied; but  then,  as  the  personal  assault 
would  form  the  ground  of  justification,  the 
plea  should  set  out,  specifically,  the  assault 
in    justification." 

In  Robinson  v.  Hawkins  (1827)  4  T.  B. 
Mon.  (Ky.)  135,  it  is  stated  that  there 
must  be  a  personal  assault  by  the  intruder, 
indicating  personal  injury,  before  a  wound- 
ing can  be  justified. 

Practically  the  same  limitation  upon  the 
use  of  force  is  fixed  in  Shafer  v.  Com. 
(1887)  10  Ky.  L.  Rep.  285,  5  S.  W.  761,  a 
criminal  prosecution. 

17  Rex  v.  Howard  (1851)  1  Haw.  40,  stat- 
ing it  to  be  "a  mistaken  opinion  that,  when 
one  man  declined  leaving  another's  house, 
the  owner  was  justified  in  attacking  him 
with  a  deadly  weapon.  ...  He  can 
only  use  deadly  weapons  in  defense  of 
himself   and  family." 


Com.  v.  Goodwin  (1849)  3  Cush.  (Mass.) 
154;  State  v.  Noeninger  (1891)  108  Mo. 
166,  18  8.  W.  990. 

In  State  v.  Dixon  (1901)  7  Idaho,  518, 
63  Pac.  801,  a  criminal  prosecution,  it  is 
held  that  the  refusal  of  a  trespasser  to 
leave  land,  upon  request  by  the  owner, 
does  not  justify  the  owner  in  shooting  him. 
In  this  case,  the  trespasser  had  obtained 
possession  of  the  land,  in  regard  to  which 
there  was  some  dispute,  and  was  seeding 
it  when  the  accused  appeared  and  ordered 
him  off;  upon  the  refusal  to  go,  the  shoot- 
ing took  place. 

In  State  v.  Montgomery  (1885)  65  Iowa, 
483,  22  N.  W.  639,  5  Am.  Crim.  Rep.  54,  a 
criminal  prosecution,  the  pointing  of  a  re- 
volver in  a  threatening  manner  by  one 
who  owned,  or  at  least  controlled,  a  farm, 
at  one  who  was  forbidden  by  the  defend- 
ant to  travel  upon  a  certain  road  through 
the  farm,  was  held  to  be  an  assault;  it 
being  held  that  such  an  act  cannot  be 
justified  on  the  ground  that  the  person 
assaulted  was  a  trespasser,  and  the  pur- 
pose of  the  assault  was  to  remove  nim 
from  the  premises. 

State  v.  Taylor  (1878)  20  Kan.  643, 
holding  the  pointing  of  a  loaded  pistol  by 
the  owner  of  land,  at  a  trespasser  thereon, 
and  within  a  short  distance  of  him,  to  be 
an  assault,  where  it  was  done  in  order  to 
prevent  a  mere  trespass  on  the  property. 

Everton  v.  Esgate  (1888)  24  Neb.  235, 
38  N.  W.  794,  holding  a  mere  trespass  upon 
the  land  of  another,  by  driving  a  span  of 
horses  and  wagon  thereon,  not  to  justify 
the  landowner  in  using  a  dangerous  or 
deadlv  weapon  to  resist  the  trespass. 

Glassey  v.  Dye  (1909)  83  Neb.  615,  119 
N.  W.  1*128,  holding  it  to  be  error  to  in- 
struct the  jury  that  the  owner  of  premises 
might  use  such  force  as  was  necessary,  in 
self-defense  or  to  prevent  receiving  bodily 
harm,  where  the  evidence  showed  that 
the  intruder  entered  upon  the  defendant's 
premises  to  notify  the  defendant  of  the 
straying  of  his  stock,  and  the  defendant 
thereupon  ordered  him  to  depart  and, 
upon  his  failure  to  do  so,  instantly  as- 
saulted him  with  a  deadly  weapon;  since 
it  did  not  appear  that  the  plaintiff  in  any 
wise  attacked  or  threatened  the  defendant. 

State  v.  Leggett  (1889)  104  N.  C.  784, 
10  S.  E.  464,  holding  the  owner  of  a  house 
guilty  of  assault  for  striking  one  who  had 
refused  to  depart  therefrom,  upon  request, 
where,  so  far  as  appears,  it  was  not  neces- 
sary or  proper  to  strike  the  blow,  the  court 
stating  that  the  blow  was  struck  at  once, 
with  a  gun  which  was  in  the  hands  of  the 
defendant,  in  a  spirit  of  vengeance,  and 
not   simply   to  get  the   other  person   out. 
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general  question  of  the  right  to  use 
deadly  weapons  in  resisting  trespass  is 
discussed  in  another  note  in  this  series 
of  reports.18 

Some  courts  speak  of  the  use  of  only 
the  force  necessary  to  effect  a  removal 
as  not  amounting  to  an  assault;  others 
treat  it  as  an  assault,  but  as  a  justifiable 
one,  and  therefore  imposing  no  liability 
upon  the  owner.  It  is  stated  in  one  case, 
"that  every  touching  of  another's  per- 


son, wilfully  or  in  anger,  without  his 
consent,  is  technically  a  battery,  unless 
justifiable.  But  if  justifiable,  then  it  is 
not  necessarily  either  a  battery  or  an 
assault.  Whether  the  act,  therefore,  in 
any  particular  case,  is  an  assault  and 
battery,  or  a  gentle  imposition  of  hands, 
or  application  of  force,  depends  upon 
the  question  whether  there  was  a  justi- 
fiable cause."19  This  is,  of  course,  a 
mere  variance  in  the  use  of  terms. 


That  a  person  is  not  justified  in  shoot- 
ing at  another,  in  order  to  prevent  an 
ordinary  trespass  to  real  property,  is 
stated,  in  State  v.  Hunskor  (1908)  16 
N.  D.  420,  114  N.  W.  996,  not  to  be  seri- 
ously questionable   in   a   court   of   law. 

A  charge  to  the  effect  that  a  man  has 
no  right  to  take  his  gun  and  run  a  man 
off  his  place  is  held  to  be  a  correct  state- 
ment of  the  law,  in  State  v.  Lightsey 
(1894)  43  S.  C.  114,  20  S.  W.  975.  A  dis- 
tinction is  made  in  this  case  between  the 
right  to  repel  one  from  his  home,  and 
from  his  land,  it  being  held  that  a  man 
has  not  the  same  right  to  repel  by  force, 
out  on  his  lands,  away  from  his  castle, 
that  he  has  in  his  home;  that  if  a  man 
warns  another  off  his  place,  and  that  man 
comes  on  it,  he  is  guilty  of  a  crime  and 
misdemeanor,  and  for  that  misdemeanor 
he  may  be  tried  in  court;  that  the  law 
prescribes  the  same  in  regard  to  his  home, 
but  he  has  an  additional  right  to  put  him 
out,  and  to  use  sufficient  force  to  put  him 


out;  but  the  force  must  not  be  dispropor- 
tionate. 

Montgomery  v.  Com.  (1900)  98  Va.  840, 
36  S.  E.  371,  13  Am.  Crim.  Rep.  156,  s.  c. 
on  second  appeal  (1900)  98  Va.  852,  37 
S.  E.  1,  s.  c.  on  third  appeal  (1901)  99 
Va.  833,  37  S.  E.  841. 

It  is  stated  in  the  Missouri  case  of  State 
v.  Raper  (1897)  141  Mo.  327,  42  S.  W.  935, 
a  prosecution  of  one  who  was  ordered  out 
of  a  house,  for  assault  upon  the  owner, 
that  the  owner,  after  ordermg  the  defend- 
ant out,  might  take  all  necessary  means 
to  enforce  that  order  and,  at  the  same 
time,  secure  his  own  safety,  even,  if  neces- 
sary, to  the  taking  of  life;  that,  for  this 
reason,  he  had  the  right  to  draw  and  open 
his  knife,  and  hold  it  in  his  hand  ready 
for  use,  when  he  went  toward  the  defend- 
ant and  ordered  him  out  of  the  house. 

W  Note  to  Newcome  v.  Russell,  22  L.R.A. 
(N.S.)   724. 

19  Com.  v.  Clark  (1840)  2  Met.  (Mass.) 
23.  W.  A.  E. 


KANSAS  SUPREME  COURT. 

FRANK  H.  BURNETT  et  al.,  Appts., 

v. 

R.  S.  TRIMMELL. 
(103  Kan.  130,  173  Pac.  6.) 

Constitutional  law  —  Bulk  Sales  Act. 

1.  The  Bulk  Sales  Act  is  a  constitutional 
exercise  of  police  power,  and  is  valid  under 
both  the  state  and  Federal  Constitutions. 
For  other  cases 7  see  Constitutional  Law,  II. 

c,  4,  d,  in  Dig.  1-52  N.  8. 

Headnotes  by  West,  J. 

Note.—  The  constitutionality  of  bulk  sales 
legislation  is  treated  in  the  notes  to  Everett 
Produce  Co.  v.  Smith,  2  L.R.A.(N.S.)  331; 
Young  v.  Lemieux,  20  L.R.A.(N.S.)  160; 
and  Boise  Asso.  v.  Ellis,  L.R.A.1915E,  917; 
and  see  later  cases,  Owosso  Carriage  & 
Sleigh  Co.  v.  Sweet,  L.R.A.1916B,  970; 
Steele,  H.  &  M.  Co.  v.  Miller,  L.R.A.1916C, 
1023;  and  Klein  v.  Maravelas,  L.R.A.1917E, 
549. 

The  remedy  of  a  creditor  where  a  sale  is 
made  in  violation  of  Bulk  Sales  Law  is  dis- 
cussed in  the  annotation  following  Owosso 
Carriage  &  Sleigh  Co.  v.  Sweet,  L.R.A.1916B, 
974. 
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Same  —  imprisonment. 

2.  Its  provision  punishing  those  who  dis- 
obey its  mandates  does  not  conflict  with  the 
constitutional  inhibition  against  imprison- 
ment for  debt  except  in  case  of  fraud. 

For  other  cases,  see  Imprisonment  for  Debt, 
m  Dig.  1-J2  N.  8. 

Statute  —  Bulk  Sales  Act  —  deanition  of 
creditors. 

3.  The  term  "creditors,"  as  used  in  the 
act,  is  not  confined  to  those  who  have  sold 
merchandise  to  the  vendor,  but  covers  cred- 
itors generally. 

For   other   cases,   see   Fraudulent   Convey- 
ances, I.  in  Dig.  1-62  N.  8. 

Fraudulent  conveyances  —  bulk  sales  — 
action  against  vendee. 

4.  The  sale  having  been  made  in  bulk 
with  entire  disregard  of  the  statute,  the 
vendee  in  possession  may  be  sued  by  a  judg- 
ment creditor  to  subject  the  property  to  the 
payment  of  his  claim,  and  such  creditor  ia 
not  restricted  to  the  remedies  of  attach- 
ment, garnishment,  or  levy  of  execution. 

For   other   cases,   see   Fraudulent   Convey- 
ances, I.  in  Dig.  1-52  N.  8. 

Pleading  —  sufficiency. 

5.  The  petition  states  a  cause  of  action, 
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and  it  was  error  to  sustain  the  demurrer 

thereto. 

For  other  cases,  see  Pleading,  VI.  o,  in  Dig. 
1-52  N.  8. 

(May  11,  1918.) 

APPEAL  by  plaintiffs  from  an  order  of 
the  District  Court  for  Butler  County 
sustaining  a  demurrer  to  a  petition  filed  to 
subject  certain  property  to  the  payment  of 
plaintiffs'  claim.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  E.  D.  Mikesell,  for  appellants: 
The  word  "creditor"  must  be  construed 
according  to  its  approved  usage,  as  there  is 
nothing  in  the  context  of  the  Bulk  Sales 
Law  to  qualify  or  restrict  its  meaning. 

Re  Nicolin,  55  Minn.  130,  56  N.  W.  587; 
Woolverton  v.  George  H.  Taylor  Co.  43  111. 
App.  424;  McKinster  v.  Sager,  163  Ind.  671, 
106  Am.    St.   Rep;   268,   68   L.R.A.273,   72 
N.  E.  854;   Coffey  v.  McGahey,  181  Mich. 
225,  148  K.  W.  356,  Ann.  Cas.  1916C,  923; 
Daly  v.  Sumpter  Drug  Co.  127  Tenn.  412, 
155  S.  W.  167,  Ann.  Cas.  1914B,  1101. 
Mr.  P.  C.  Young,  for  appellee: 
If  a  sale  of  goods  is  made  in  bulk  without 
demanding  a  list  of  the  seller's  creditors  as 
required    by    statute    declaring    such    sale 
void,    the   purchaser   is  not  liable  to   the 
seller's  creditors  in  a  direct  action  at  law, 
and  their  only  remedy  is  an  action  of  at- 
tachment or  garnishment. 

Rothchild  Bros.  v.  Trewella,  36  Wash. 
679,  68  L.R.A.  281,  104  Am.  St.  Rep.  973, 
79  Pac.  480;  Bump,  Fraud.  Conv.  §§  528, 
535;  Wait,  Fraud.  Conv.  §  62;  Alder  v. 
Fenton,  24  How.  407,  16  L.  ed.  696. 

In  the  absence  of  a  statute,  a  creditor 
who  has  not  in  some  way  acquired  a  right 
to  have  satisfaction  out  of  the  debtor's 
property  specifically  cannot  come  into  a 
court  of  equity  to  impeach  any  conveyance 
made  by  his  debtor  on  the  ground  of  fraud. 
14  Am.  &  Eng.  Enc.  Law,  324;  8  Am.  & 
Eng.  Enc  Law,  856;  Benjamin,  Sales,  Cor- 
bin's  ed.  §  779;  Alder  v.  Fenton,  24  How. 
407,  16  L.  ed.  696;  Little  Rock  &  Ft.  S.  R. 
Co.  v.  Payne,  33  Ark.  816,  34  Am.  Rep.  55; 
Howard  v.  Moot,  64  N.  Y.  262. 

The  act  is  unconstitutional  because  of  a 
criminal  provision  to  enforce  the  payment 
of  a  civil  debt;  it  was  not  the  intention  of 
the  legislature  that  it  should  cover  other 
than  commercial  indebtedness,  especially 
debts  made  long  before  the  person  went 
into  business  and  in  no  way  connected  with 
his    mercantile  business. 

Block  v.  Schwartz,  27  Utah,  387, 65  L.R.A. 
308,  101  Am.  St.  Rep.  971,  76  Pac.  22, 1  Ann. 
Cas,  550;  Spurr  v.  Travis,  145  Mich.  721, 
116  Am.  St.  Rep.  334, 108  N.  W.  1090,  9  Ann. 
Cas.  250 ;  Williams  v.  Fourth  Nat.  Bank,  15 
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Okla.  477,  2  L.R.A.(N.S.)  334,  82  Pac.  496, 
6  Ann.  Cas.  970;  Charles  J.  Off  &  Co.  v. 
Morehead,  235  111.  40,  20  L.R.A.(N.S.)  167, 
126  Am.  St.  Rep.  184,  85  N.  E.  264,  14  Ann. 
Cas.  434;  John  P.  Squire  &  Co.  v.  Tellier, 
185  Mass.  18,  102  Am.  St.  Rep.  323,  69  N.  E. 
312;  Wright  v.  Hart,  182  N.  Y.  330,  2  L.R.A. 
(N.S.)  338,  75  N.  E.  404,  3  Ann.  Cas.  263; 
Miller  v.  Crawford,  70  Ohio  St.  207,  71 
N.  E.  031,  1  Ann.  Cas.  558;  Fisher  v.  Herr- 
mann, 118  Wis.  428,  95  N.  W.  393;  Re 
Roberts,  4  Kan.  App.  296,  45  Pac  942; 
Knutte  v.  Superior  Ct.  134  Cal.  660,  66 
Pac.  875;  Carr  v.  State,  106  Ala.  35,  34 
L.R.A.  634,  54  Am.  St.  Rep.  17,  17  So.  350; 
Boyd  v.  Glucklich,  53  C.  C.  A.  451,  116  Fed. 
131;  Peonage  Cases,  123  Fed.  671;  Tennent 
v.  Weymouth,  25  Kan.  21;  Gillett  v.  Thie- 
bold,  9  Kan.  427;  Ex  parte  Drayton,  153 
Fed.  986;  Ex  parte  Dickens,  162  Ala.  272, 
50  So.  218;  Waldron  v.  Olsen,  81  N.  J.  L. 
326,  79  Atl.  1061;  State  v.  Armstead,  103 
Miss.  790,  60  So.  778,  Ann.  Cas.  1915B,  495; 
Emporia  v.  Norton,  16  Kan.  239;  Intoxi- 
cating-Liquor  Cases,  25  Kan.  751,  37  Am. 
Rep.  284;  State  v.  Smiley,  65  Kan.  248,  67 
L.R.A.  903,  69  Pac.  199;  Albany  County  v. 
Stanley,  105  U.  S.  305,  26  L.  ed.  1044;  Com. 
v.  Gagne,  .153  Mass.  205,  10  L.R.A.  442,  26 
N.  E.  449;  Keokuk  Northern  Line  Packet 
Co.  v.  Keokuk,  95  U.  S.  80,  24  L.  ed.  377; 
McKee  v.  United  States,  164  U..S.  287,  41 
L.  ed.  437,  17  Sup.  Ct.  Rep.  92;  State  v. 
American  Book  Co.  69  Kan.  23,  1  L.R.A. 
(N.S.)  1041,  76  Pac.  411,  2  Ann.  Cas.  56; 
State  v.  Kaemmerling,  83  Kan.  388,  31 
L.R.A.(N.S.)  781,  111  Pac.  441;  State  ex 
rel.  Taggart  v.  Holcomb,  85  Kan.  183,  50 
L.R.A.(N.S.)  243,  116  Pac.  251,  Ann.  Cas. 
1912D,  800. 

West,  J.,  delivered  the  opinion  of  the 
court : 

From  an  order  sustaining  a  demurrer  to 
their  petition  the  plaintiffs  appeal.  The 
allegation  in  substance  was  that  the  plain- 
tiffs were  the  joint  owners  and  holders  of 
two  promissory  notes  executed  by  R.  W, 
Kibler  and  wife  in  September,  1910;  that 
from  about  August  25,  1916,  to  January  6, 
1917,  Kibler  was  the  owner  and  in  posses- 
sion of  a  stock  of  merchandise  at  White- 
water, conducting  a  retail  merchandise 
business;  that  about  January  5,  1917,  he 
sold  all  of  the  stock  to  the  defendant,  R.  S. 
Trimmell,  who  took  possession  and  retained 
the  same,  conducting  a  retail  business;  that 
this  sale  in  bulk  was  made  without  com- 
pliance with  chapter  369  of  the  Session 
Laws  of  1915;  on  the  16th  day  of  January, 
1917,  about  eleven  days  after  the  sale,  plain- 
tiffs recovered  a  judgment  against  Kibler 
for  $1,597.10,  which  has  never  been  paid; 
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that  the.  sale  from  Kibler  to  Trimmell  was 
roid  and  of  no  force  as  to  the  plaintiffs; 
and  that  they  are  entitled  to  have  the  stock 
of  goods  and  fixtures,  or  so  much  thereof 
as  may  be  necessary,  sold  to  satisfy  the 
judgment  and  costs  and  costs  of  this  action. 
The  defendant  demurred  on  the  grounds  that 
the  court  had  no  jurisdiction  of  the  person 
of  the  defendant  or  subject  to  the  action; 
that  the  plaintiffs  had  no  legal  capacity  to 
sue;  that  several  causes  of  action  were  im- 
properly joined ;  and  that  no  cause  of  action 
was  stated. 

The  statute  provides  that  such  sale  shall 
be  void  as  against  the  creditors  of  the  seller 
unless  the  purchaser  receives  from  the  seller 
a  list  of  names  and  addresses  of  the  cred- 
itors certified  as  directed,  and  unless  at 
least  seven  days  before  taking  possession  of 
the  property,  or  paying  therefor,  the  pur- 
chaser shall  notify,  in  person  or  by  regis- 
tered mail,  every  creditor  whose  name  is 
stated  in  the  list,  or  of  whom  he  has  knowl- 
edge, of  the  proposed  sale.  Provision  is 
made  for  giving  a  bond  in  lieu  of  such  no- 
tice. A  seller  knowingly  and  wilfully  omit- 
ting the  name  of  any  creditor  or  his  address 
or  making  any  false  or  incomplete  list,  or 
any  surety  on  any  bond  provided  for  who 
shall  falsely  verify  the  same,  is  punish- 
able by  confinement  in  the  county  jail  not 
exceeding  ninety  days  or  by  a  fine  not  ex- 
ceeding $500,  or  both.  Corporations,  asso- 
ciations, copartnerships,  and  individuals 
are  included;  but  sales  of  executors,  admin- 
istrators, guardians,  receivers,  trustees  in 
bankruptcy,  or  any  public  officer  under  ju- 
dicial process,  are  excluded. 

It  is  ably  argued  that  the  act  is  void  as 
unduly  interfering  with  the  right  of  con- 
tract, as  a  means  of  punishing  criminally 
the  failure  of  a  merchant  to  pay  his  debts, 
and  as  class  legislation;  also,  that  it  was 
not  intended  to  cover  general  creditors  who 
had  no  lien  or  were  not  shown  to  have  fur- 
nished on  credit  some  of  the  goods  that 
made  up  the  stock  which  was  sold;  and 
further,  that  the  cause  cannot  be  main- 
tained in  any  event  without  making  Kibler 
a  party.  Attention  is  called  to  numerous 
cases  holding  similar  acts  unconstitutional, 
and  it  is  claimed  that  the  one  under  con- 
sideration is  peculiar,  in  that  the  penalty 
provided  makes  the  sale  void  and  not  pre- 
sumptively void  merely.  The  argument  pre- 
sented finds  abundant  justification  in  many 
decisions  of  the  various  courts,  including 
that  of  the  New  York  court  of  appeals,  in 
Wright  v.  Hart,  182  N.  Y.  330,  2  L.R.A. 
(N.S.)  338,  108  Am.  St.  Rep.  809,  75  N.  E. 
404,  3  Ann.  Cas.  263,  decided  in  1905.  But 
in  Klein  v.  Maravelas,  219  N.  Y.  383,  L.R.A. 
1917E,  549,  114  N.  E.  809,  Ann.  Cas.  1917B, 


273,  the  same  court  upheld  a  similar  stat- 
ute calling  attention  to  the  former  opinion 
and  the  dissents  therefrom.     It  was  said: 
"Since  Wright  v.  Hart  was  decided,  the  va- 
lidity of  like  statutes  has  been  upheld  in 
two  cases  by  the  United  States  Supreme 
Court.     Lemieux  v.  Young,  211  U.  S.  489, 
53  L.  ed.  295,  29  Sup.  Ct.  Rep.  174 ;  Kidd, 
D.  &  P.  Co.  v.  Musselman  Grocer  Co.  217 
U.  S.  461,  54  L.  ed.  839,  30  Sup.  Ct,  Rep. 
606.  Objection  to  this  statute  on  the  grouml 
of  conflict  with  the  Federal  Constitution 
has  thus  been  removed.     We  have  still  to 
determine,  however,  whether  there  is  any 
conflict  with  our  state   Constitution;    and 
that  requires  us  to  say  whether  we  shall 
adhere  to  our  decision  in  Wright  v.  Hart. 
We  think  it  is  our  duty  to  hold  that  the 
decision  in  Wright  v.  Hart  is  wrong.    The 
unanimous,  or  all  but  unanimous,  voice  of 
the  judges  of  the  land,  in  Federal  and  state 
courts   alike,  has  upheld  the  const itution- 
I  ality  of  these  laws.    At  the  time  of  our  de- 
cision in  Wright  v.  Hart,  such  laws  were 
new  and  strange.    They  were  thought  in  the 
prevailing   opinion   to   represent   the   fitful 
prejudices  of  the  hour.     .     .     .     The  fact 
is  that  they  have  come  to  stay,  and   like 
laws  may  be  found  on  the  statute  books  of 
everv  state." 

After  citing  decisions  of  nearly  every 
state  in  the  Union  upholding  similar  stat- 
utes, it  was  further  said:  "Back  of  this 
legislation,  which  to  a  majority  of  the 
judges  who  decided  Wright  v.  Hart  seemed 
arbitrary  and  purposeless,  there  must  have 
been  a  real  need.  We  can  see  this  now,  even 
though  it  may  have  been  obscure  before. 
Our  past  decision  ought  not  to  stand  in 
opposition  to  the  uniform  convictions  of 
the  entire  judiciary  of  the  land." 

This  decision  rendered  in  1916  voices  the 
prevailing  sentiment  regarding  this  sort  of 
legislation. 

It  is  first  contended  that,  the  sale  not 
being  void  as  between  Kibler  and  Trimmell, 
the  latter  had  nothing  to  do  with  KibleT's 
debt;  that  the  goods  were  not  concealed; 
that  Trimmell  could  not  be  sued  without 
making  Kibler  a  party.  It  is  suggested  that 
by  giving  bond  to  protect  Trimmell  attach- 
ment or  garnishment  might  lie,  but  that  a 
straight  action  against  Trimmell  cannot  be 
maintained.  Authorities  are  cited  in  sup- 
port of  these  contentions,  several  of  which 
involve  fraudulent  conveyances  of  property. 
The  manifest  intention  of  the  legislature 
was  to  make  the  sale  in  this  sort  of  a  case 
void  as  to  creditors;  that  is,  of  no  force 
whatever.  Therefore,  finding  Trimmell  in 
possession  of  Kibler's  goods,  undertaking  to 
handle  them  in  a  retail  business  as  his  own, 
they  could  be  taken  from  him  or  he  could  be 
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compelled  to  subject  them  to  the  satisfac- 
tion of  the  plaintiff's  judgment  for  the 
simple  reason  that  they  are  not  his;  as  to 
the  plaintiffs  they  are  Kibler's,  and  Trim- 
mell  has  no  business  with  them.  Whether 
a  personal  judgment  could  go  against  Trim- 
mell  need  not  now  be  determined. 

In  Marlow  v.   Ringer,   79  W.   Va.   668, 
L.R.A.1917D,  619,  91   S.   W.   386,  holding 
valid  an  act  making  the  sale  void  in  toto 
as  against  the  creditors,  the  purchaser  of 
a  half  interest  in   a  retail   business  who 
added  a  stock  equal  to  that  purchased,  the 
two  becoming  confused  and  commingled,  the 
entire  stock  was  held  to  be  subject  to  exe- 
cution and  sale  to  satisfy  the  creditor  hold- 
ing a  prior  trust  deed  on  the  fixtures,  and 
in  part  reduced  to  judgment  against  the 
debtor.     In  a  note  in  L.R.A.1916B,  974,  it 
is  said  that  the  recent  cases  show  a  general 
disposition  on  the  part  of  the  courts  to  af- 
ford creditors  every  reasonable  remedy  both 
at  law  and  in  equity  to  enforce  their  rights. 
Joplin  Supply  Co.  v.  Smith,  182  Mo.  App. 
212,  167  S.  W.  649,  is  cited,  which  holds 
that  the  remedies  given  to  the  general  cred- 
itor are  those  of  attachment,  garnishment, 
and  levy  under  general  execution,  in  addi- 
tion  to  the  equitable  remedy  holding  the 
vendee  as  a  receiver  or  trustee.     As  to  the 
remedy  in  equity,  decisions  are  cited  hold- 
ing that  when  the  seller  dies  intestate  and 
insolvent  a  creditor,  without  waiting  to  re- 
duce his  claims  to  judgment,  may  maintain 
an  action  against  the  purchaser  in  posses- 
sion for  the  appointment  of  a  receiver,  the 
disposal  of  the  property,  and  the  applica- 
tion of  the  proceeds  to  the  payment  of  his 
claims,   the  other  creditors  intervening  if 
they  desire.    Scheve  v.  Vanderkolk,  97  Neb. 
204,  149  N.  W.  401.     It  is  Baid,  also,  that 
the  creditors  may  maintain  a  suit  in  chan- 
cery against  the  fraudulent  vendee  to  hold 
him  directly  liable  to  them  to  the  extent  of 
their  debts  when  the  goods  have  been  resold 
or   their   identity  lost.     Daly  v.   Sumpter 
Drug  Co.  127  lenn.  412,  155  S.  W.  167,  Ann. 
Cas.    1914B,    1101;    Mahoney-Jones   Co.    v. 
Sams  Bros.  128  Tenn.  207,  159  S.  W.  1094. 
The   authorities  cited  support  the  text  of 
the  note. 

If  the  plaintiffs  could  have  proceeded  by 
attachment,  garnishment,  or  levy  of  execu- 
tion, why  may  they  not  proceed  by  action  to 
charge  the  goods  in  the  defendant's  hands 
with  their  claim?  Some  of  the  features  of 
this  case  were  present  in  Houghton  v.  Axels- 
son,  64  Kan.  274,  67  Pac.  825,  which  was 
held  not  to  be  a  creditor's  bill.  "The  action 
is  baaed  solely  upon  the  claim  that  by 
reason  of  the  fraudulent  character  of  the 
transaction  in  taking  a  chattel  mortgage  on 
Axelsson's  property  for  more  than  was  due 
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to  them,  the  defendants  became  the  trustees 
of  that  property  for  the  benefit  of  the  cred- 
itors." 64  Kan.  page  276.  See  also  Byron 
State  Bank  v.  Creek,  101  Kan.  552,  167  Pac. 
1053;  Kohn  v.  Fishbach,  36  Wash.  69,  104 
Am.  St.  Rep.  941,  78  Pac.  199. 

As  to  the  act  itself,  it  is  urged  that  by 
reason  of  the  penalty  clause  the  constitu- 
tional prohibition  against  imprisonment  for 
debt  except  in  cases  of  fraud  is  infringed. 
It  will  be  observed  that  the  penalty  is  not 
affixed  for  the  failure  to  pay  a  debt,  but  for 
the  wilful  omission  of  a  name  of  any  cred- 
itor or  his  address  from  a  list  required  to 
be  furnished.  The  power  of  the  legislature 
to  enact  Bulk  Sales  Statutes  has  been  thor- 
oughly established  and  upheld,  as  already 
indicated.  Having  the  power  thus  to  legis- 
late, the  authority  to  punish  within  reason- 
able limits  the  violation  of  such  legislation 
is  necessarily  included.  Various  criminal 
and  other  statutes  exist  for  the  purpose  of 
preventing  or  punishing  fraud  without  im- 
pairing the  constitutional  safeguard  against 
imprisonment  for  debt.  Along  with  this 
contention  is  the  other,  that  the  legislature 
has  no  power  to  make  a  sale  of  this  sort 
more  than  presumptively  void  at  most,  and 
that  nobody  can  be  punished  for  anything 
amounting  to  fraud  without  being  permitted 
to  show  that  he  had  no  fraudulent  intent; 
but  authorities  are  abundant  holding  that 
the  legislature  has  power  to  make  such 
sales  absolutely  void  as  against  creditors, 
and  the  penalty  is  not  for  failure  to  pay  a 
debt,  but  for  failure  to  do  the  thing  ex- 
pressly enjoined  by  the  statute  in  reference 
to  preparing  a  list  of  creditors.  Owosso 
Carriage  &  Sleigh  Co.  v.  Mcintosh,  107  Tex. 
307,  L.R.A.1916B,  970,  179  S.  W.  257;  Boise 
Asso.  v.  Ellis,  26  Idaho,  438,  144  Pac.  6, 
note  in  L.R.A.1915E,  917;  Glantz  v.  Gardi- 
ner, —  R.  I.  — ,  L.R.A.1917F,  226,  100  Atl. 
913,  note  in  L.R.A.1917F,  230. 

The  statute  only  punishes  the  seller  who 
knowingly  and  wilfully  omits  the  names  or 
makes  a  false  or  incomplete  list.  There  is 
nothing  about  the  language  of  the  criminal 
feature  depriving  a  defendant  of  an  oppor- 
tunity to  show  lack  of  knowledge  or  inten- 
tion. So,  it  cannot  be  argued  that  a  mere 
void  sale  ipso  facto  punishes  the  seller  as  a 
mechanical  result,  and  therefore  indirectly 
penalizes  him  for  nonpayment  of  debt. 

Another  contention  is  that  mercantile 
creditors  only  are  intended,  and  that  general 
creditors  like  the  plaintiffs  were  not  to  be 
given  the  benefit  of  the  statute.  It  has  been 
held  repeatedly,  however,  that  by  the  term 
"creditors"  is  meant  all  creditors,  both  mer- 
cantile and  general,  regardless  of  whether 
they  are  judgment  creditors  or  not.    Ifotc 
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in  L.R.A.1917F,  232,  and  authorities  there 
cited;  Eklund  v.  Hopkins,  36  Wash.  179, 
78  Pac.  787;  People's  Sav.  Bank  v.  Van 
Allsburg,  165  Mich.  524,  131  N.  W.  101; 
Re  P.  Pastene  &  Co.  (Sup.)  156  N.  Y.  Supp. 
524 ;  Nash  Hardware  Co.  v.  Morris,  105  Tex. 
217,  146  S.  W.  874.  See  also  Joplin  Supply 
Co.  v.  Smith,  182  Mo.  App.  212,  167  S.  W. 
649. 


In  view  of  modern  legislation  and  deci-. 
sions,  it  is  held  that  the  act  is  valid  and 
that  the  petition  states  a  cause  of  action. 

The  order  sustaining  the  demurrer  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 

Petition   for   rehearing  denied  June  14, 

1918. 
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STATE  OF  LOUISIANA 
v. 

BYE  JOSEPH,  Appt. 

(—  La.  — ,  78  So.  663.) 

Statute  —  construction  —  literal   mean- 
ing. 

1.  In  the  construction  of  laws,  whether 
constitutional  or  statutory,  a  court  id  not 
bound  to  a  literal  interpretation,  where  it 
would  lead  to  an  absurdity  or  to  a  plain 
violation  of  the  spirit  and  purpose  of  the 
enactment. 

For  other  cases,  see  Statute,  II.  a,  in  Dig. 
1-52  N.  8. 

Officers  —  accepting   second   office  —  ef- 
fect. 

2.  Article  164  of  the  Constitution  is  not 
to  be  interpreted  as  meaning  that  a  citizen 
holding  a  state  office,  upon  whom  under  the 
Constitution  and  laws  of  the  United  States, 
the  President,  in  aid  of  a  great  and  neces- 
sary war,  imposes  additional  duties,  forfeits 
such  office  by  reason  of  his  acceptance  of 
that  which  it  would  be  unlawful  and  un- 
patriotic for  him  to  decline. 

For  other  cases,  see  Officers,  I.  a,  3,  in  Dig* 
1-52  A7.  S. 

Same  —  state  and  Federal. 

3.  A  clerk  of  a  district  court  and  ex  officio 
jury  commissioner  does  not  vacate  those 
positions  by  accepting  an  appointment  as  a 
member  of  a  "local  board,"  provided  for 
under  Act.  Cong.  May  18,  1917,  known  as 
the  "Selective  Service  Act." 

For  other  cases,  see  Officers,  I.  a,  3,  in  Dig. 
1-52  X.  8. 

Criminal     law  —  failure     to     impanel 
grand  jury. 

4.  The  Constitution  (art.  117)  provides 
that   a  grand   jury  shall  be  impaneled  in 

Hcadnotes  by  Monboe,  Ch.  J. 

Note.  —As  to  what  offices  are  within  con- 
stitutional or  statutory  provisions  against 
holding  two  offices,  see  annotation  following 
Groves  v.  Burden,  L.R.A.1917A,  231.  As  to 
incompatibility^  of  offices  at  common  law, 
see  annotation*  following  Howard  v.  Har- 
rington, L.R.A.1917A,  216.  See  later  case, 
State  ex  rel.  Sommer  v.  Dowell,  L.R.A. 
1918D,  1077. 
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each  parish  (except  Cameron)  twice  a 
year ;  but  it  also  provides  that  a  grand  jury, 
once  impaneled,  "shall  remain  in  office  un- 
til a  succeeding  grand  jury  is  impaneled;" 
hence  the  failure  of  the  judge  to  impanel  a 

§rand  jury  at  the  expiration  of  six  months 
oes  not,  of  itself,  call  for  the  reversal  of 
a  conviction. 

For  other  cases,  see  Appeal  and  Error,  YIL 
m,  1,  in  Dig.  1-52  2V.  8. 

Jury  —  names  in  venire  box. 

5.  The  law  does  not  require  that  300 
names  shall  be  placed  at  one  time  in  the 
general  venire  box  after  it  is  once  so  filled; 
the  requirement  is  that  the  names  in  the 
box  shall  be  supplemented  from  time  to 
time,  so  as  to  keep  300  names  there  from 
one  session  of  court  to  another. 
For  other  cases,  see  Jury,  II.  a,  in  Dig. 

1-52  N.  8. 

(April  29,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  Evangeline,  convicting  him  of 
rape.  -  Affirmed. 

Statement  by  Monroe,  Ch.  J.: 
Defendant,  having  been  indicted  on  Octo- 
ber 6,  1917,  for  rape,  and  called  for  trial, 
challenged  the  array  of  petit  jurors  on  the 
grounds : 

(1)  That  O.  E.  Guillory,  who  partici- 
pated as  clerk  of  court  and  ex  officio  jury 
commissioner  in  the  drawing  of  the  jurors, 
had  thereafter  been  appointed  a  member  of 
the  "local  board,"  created  by  the  Act  of 
Congress  of  May  18,  1917,  and  by  his  ac- 
ceptance of  that  Federal  office  had,  ipso 
facto,  vacated  the  state  offices  held  by  him. 
by  reason  whereof  and  of  his  participation 
therein  the  drawing  in  question  was  illegal 
and  of  no  effect. 

(2)  That  in  drawing  the  grand  and  petit 
jurors  for  service  in  October,  1916,  and 
1917,  the  commissioners  merely  supple- 
mented the  names  in  the  general  venire 
box,  whereas  they  should  have  emptied  the 
box  and  put  in  300  names  for  the  October 
term  of  1917,  and  their  failure  so  to  do 
operated  a  legal  fraud  and  injury  to  de- 
fendant. 


STATE  v.  JOSEPH. 


1063 


The  challenge  was  overruled,  and  defend- 
ant, having  been  tried,  convicted,  and  sen- 
tenoed,  prosecutes  this  appeal. 

Messrs.  L.  Austin  Fontenot,  J.  Hugo 
Dore,  and  S.  W.  Gardiner,  for  appellant. 

Messrs.  A.  V.  Coco,  Attorney  General, 
R.   Itee  Garland  and  Vernon  A.  Coco, 

for  the  State: 

The  oath  required  by  the  Selective  Ser- 
vice Act  does  not  of  itself  constitute  one 
an  office  holder  within  the  intendment  of 
article  170  of  the  Constitution  of  the  state 
and  Act  13  of  1912. 

State  v.  Doyle,  138  La.  351,  70  So.  322; 
State  v.  Sadler,  51  La.  Ann.  1397,  26  So. 
390;  Cash  v.  Whitworth,  13  La.  Ann.  404, 
71  Am.  Dec.  515;  State  v.  Lewis,  22  La. 
Ann.  33;  State  v.  Lawson,  136  La.  176,  66 
So.  769. 

Act  13  of  1912  is  unconstitutional,  null, 
and  void,  in  that  the  act  is  broader  than 
its  title. 

State  v.  Martin,  133  La.  1102,  63  So. 
598;  State  v.  Phenix,  134  La.  329,  64  So. 
129. 

The  proces  verbal  of  the  jury  commission 
at  which  the  jurors  who  passed  upon  the 
case  were  drawn  shows  that  they  complied 
with  all  requirements  of  the  statute. 

State  v.  Kellogg,  104  La.  584,  29  So.  285; 
State  v.  Batson,  108  La.  479,  32  So.  478; 
State  v.  Johnson,  116  La.  856,  41  So.  117. 

Actual  injury  must  be  shown  to  warrant 
a  reversal. 

State  v.  Smith,  115  La.  801,  40  So.  171; 
State  v.  Kennon,  45  La.  Ann.  1192,  14  So. 
187. 

Monroe,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Defendant's  counsel  invoke  article  164  of 
the  Constitution  and  Act  No.  13  of  1912  in 
support  of  the  ground  first  above  stated 
as  calling  for  the  quashing  of  the  venire. 
The  article  reads:  "No  member  of  Con- 
gress, nor  person  holding  .  .  .  any  of- 
fice of  trust  or  profit  under  the  United 
States,  or  any  state,  or  under  any  foreign 
power,  shall  be  eligible  as  a  member  of  the 
general  assembly,  or  hold  or  exercise  any 
office  of  trust  or  profit  under  the  state." 

The  act  is  entitled:  "An  Act  to  Enforce 
Article  170  of  the  Constitution, 
Declaring  That  'No  Person  Shall  Hold  or 
Exercise,  at  the  Same  Time,  More  than  One 
Office  of  Trust  or  Profit,  except  That  of 
Justice  of  the  Peace,  or  Notary  Public,' 
and  Providing  Penalties  for  the  Violation 
of  This  Act." 

And  it  is  declared  in  the  text  that,  with 
the  exception  of  justices  of  the  peace  and 
notaries   public,   every   person   holding   an 


office,  whether  in  the  legislative,  executive, 
or  judicial  branches  of  the  state  govern- 
ment, under  the  parishes  or  municipalities, 
or  certain  state,  parish,  or  municipal 
boards  or  institutions,  or  the  United  States, 
or  foreign  countries,  is  to  be  considered  an 
office  holder,  within  the  meaning  of  the  act; 
that  no  person  shall  hold  or  exercise,  at  the 
same  time,  more  than  one  office  of  trust  or 
profit,  except  that  of  justice  of  the  peace 
or  notary;  that  any  person  who  while  hold- 
ing one  office  shall  accept  another,  shall, 
"by  the  very  fact  of  such  acceptance  of  said 
second  office,  lose  all  right,  power  and  au- 
thority to  exercise  the  duties  or  receive  the 
emoluments  of  the  first  office"  (§  3),  shall 
be  conclusively  presumed  to  have  vacated 
said  first  office,  and  shall,  in  the  event  of 
such  acceptance  and  of  his  thereafter  exer- 
cising the  duties  and  receiving  the  emolu- 
ments of  the  first  office,  be  guilty  of  a  mis- 
demeanor, and,  on  conviction,  be  punished 
by  fine  and  imprisonment. 

It  had  been  held  by  this  court,  however, 
that  articles  of  previous  Constitutions, 
practically  identical  in  meaning  with  ar- 
ticle 170  of  the  Constitution  of  1808,  were 
confined  in  their  application  to  state  offi- 
cers, and  did  not  apply  in  cases  of  persons 
holding,  at  the  same  time,  state  and  mu- 
nicipal offices  (Dorsey  v.  Vaughan,  5  La. 
Ann.  156;  State  v.  Taylor,  44  La.  Ann.  783, 
11  So.  132);  and  since  the  passage  of  the 
act  it  has  been  held,  in  view  of  that  inter- 
pretation of  the  article  mentioned,  or  its 
equivalents,  that  the  act  is  broader  than 
its  title,  and  goes  beyond  the  article  that 
it  was  intended  merely  to  enforce.  State 
v.  Martin,  133  La.  1098,  63  So.  508;  State 
v.  Phenix,  134  La.  320,  64  So.  129. 

On  the  other  hand,  the  jurisprudence  is 
uniform  to  the  effect  that  the  position  of 
jury  commissioner  is  a  state  "office,"  and 
with  the  possible  exception  of  the  case  of 
State  v.  Sadler,  51  La.  Ann.  1397,  26  So. 
390,  ib  uniform  to  the  effect  that  the  ac- 
ceptance of  any  other  state  office  vacates 
that  of  jury  commissioner,  and  vice  versa, 
that  the  acceptance  of  the  office  of  jury 
commissioner  vacates  any  other  state  office. 
State  v.  Newhouse,  29  La.  Ann.  824;  State 
v.  Arata,  32  La.  Ann.  193;  State  v.  Dell- 
wobd,  33  La.  Ann.  1229;  State  v.  West,  33 
La.  Ann.  1261;  State  v.  Beaird,  34  La. 
Ann.  104;  State  v.  Nockum,  41  La.  Ann. 
689,  6  So.  729;  State  v.  Scott,  110  La.  369, 
34  So.  479;  State  v.  Bain,  135  La.  776,  66 
So.  196. 

If,  then,  article  170  applies  only  to  state 
offices,  and  Act  No.  13  of  1912  purports  only 
to  carry  that  article  into  effect,  it  is  evi- 
dent that  neither  the  article  nor  the  act 
have  any  application  in  this  case,  and  we 
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therefore  revert  to  article  164,  as  not  only 
the  law  which,  if  there  be  any,  is  here  ap- 
plicable, but  as  that  which  alone  is  invoked 
by  defendant.  Construing  that  article  lit- 
erally, as  do  the  learned  counsel  for  defend- 
ant, it  no  doubt  furnishes  support  for  their 
contention;  but,  as  was  said  by  this  court 
in  Landry  v.  Klopman,  13  La.  Ann.  345, 
holding  that  clause  3  of  §  2  of  article  4 
of  the  Constitution  of  the  United  States 
(which  required  the  delivery  of  a  runaway 
slave  to  his  owner)  should  not  be  construed 
as  requiring  such  delivery  in  the  case  of  a 
slave  who  had  been  arrested,  under  the  law 
of  the  state  to  which  he  had  escaped,  and, 
after  due  advertisement,  sold  for  the  benefit 
of  the  owner. 

"In  the  determination  of  constitutional 
questions,  the  same  rules  of  interpretation 
may  be  resorted  to  as  with  other  laws.  The 
duty  imposed  upon  the  judiciary  to  dis- 
cover the  spirit  and  intention  of  the  law- 
giver or  the  true  meaning  of  the  instru- 
ment is  not  leas  imperative  than  in  case  of 
statutes.  It  is  only  a  labor  of  greater 
delicacy,  because  .  .  .  the  principles  in- 
volved underlie  our  social  structure,  are 
fundamental,  and  affect  more  extensive  in- 
terests. 

"But  an  adherence  to  the  letter  and  a 
violation  of  the  spirit  of  the  instrument 
ought  not  to  be  tolerated  or  supposed  pos- 
sible." 

And  the  court  cites  by  way  of  illustration 
the  case  of  a  slave  who,  while  a  fugitive, 
may  have  committed  murder,  or  other  high 
crime,  in  the  state  to  which  he  had  fled, 
and  who  yet  must  have  been  given  up  to 
his  master,  according  to  the  letter  of  the 
constitutional  provision  in  question. 

In  the  instant  case  it  may  well  be  con- 
ceived that  article  164  of  our  Constitution 
was  not  framed  with  reference  to  the  exist- 
ence of  a  state  of  war,  when  it  would  be- 
come necessary  for  the  Federal  government, 
in  the  exercise  of  the  power  conferred  and 
of  the  obligation  imposed  upon  it  by  the 
Constitution  of  the  United  States,  for  the 
preservation  of  our  system  of  government 
and  the  protection  of  humanity,  to  avail 
itself  of  all  the  resources  at  its  command, 
and  an  exception  must  be  read  into  that 
article  and  into  every  article  of  every  state 
Constitution  which  may  be  construed  as  ob- 
structing the  exercise  of  that  power  and 
the  discharge  of  that  obligation,  for  the 
Constitution  of  the  United  State  is  the 
paramount  law  of  the  land,  and  it  confers 
upon  the  Congress  the  power  "to  provide 
for  the  common  defense;"  to  "declare  war;'' 
to  "raise  and  support  armies;"  "to  provide 
for  calling  forth  the  Militia  to  execute  the 
laws  of  the  Union;"  "to  provide  for  organ- 


ising, arming,  and  disciplining  the  Militia 
and  for  governing  such  part  of  them  as  may 
be  employed  in  the  service  of  the  United 
States;"  and  "to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers."  U.  S. 
Const,  art.  1,  $  8.  And,  in  the  exercise  of 
the  powers  so  conferred,  the  Congress  has 
enacted  the  statute  known  as  the  "Selective 
Service  Law,"  which  provides  for  the  con- 
scription of  citizens  of  the  country  for 
military  service  at  home  and  abroad,  and 
the  conscription,  it  may  be  said,  of  state 
officers  and  citizens  for  the  discharge  of 
certain  functions  connected  therewith,  as 
follows: 

"Sec.  4.  .  .  .  The  President  is  hereby 
authorized,  in  his  discretion,  to  create  and 
establish  throughout  the  several  states  and 
subdivisions  thereof  .  .  .  local  boards," 
etc. 

•  ••••• 

"Sec.  6.  The  President  is  hereby  author- 
ized to  utilize  the  service  of  any  or  all  de- 
partments and  any  or  all  officers  or  agents 
of  the  United  States  and  of  the  several 
states  ...  in  the  execution  of  this  act, 
and  all  officers  and  agents  of  the  United 
States  and  of  the  several  states  .  .  .  and 
all  persons  designated  or  appointed  under 
regulations  prescribed  by  the  President, 
whether  such  appointments  are  made  by  the 
President  himself  or  by  the  governor  or 
other  officer  of  any  state,  ...  to  per- 
form anv  dutv  in  the  execution  of  this  act, 
are  .  .  .  required  to  perform  such  duty 
as  the  President  shall  order  or  direct,"  etc. 
[40  Stat,  at  L.  76,  chap.  15.  Comp.  Stat. 
— ,  §  2044f.] 

In  the  case  of  Arver  v.  United  States,  245 
U.  S.  366,  62  L.  ed.  349,  L.R.A.1918C,  361, 
38  Sup.  Ct.  Rep.  159,  the  Supreme  Court 
of  the  United  States,  after  an  exhaustive 
consideration  of  the  question  of  the  power 
of  the  United  States  to  enforce  conscrip- 
tion for  military  service,  disposed  of  the 
question  of  its  power  to  call  upon  state  of- 
ficials for  services  to  be  rendered  by  them 
as  follows:  "It  remains  only  to  consider 
contentions  which,  while  not  disputing 
power,  challenge  the  act  because  of  the  re- 
pugnancy to  the  Constitution  supposed  to 
result  from  some  of  its  provisions:  First, 
we  are  of  opinion  that  the  contention  that 
the  act  is  void  as  a  delegation  of  Federal 
power  to  state  officials,  because  of  some  of 
its  administrative  features,  is  too  wanting 
in  merit  to  require  further  notice." 

The  question  in  this  case  then  is,  Should 
article  164  of  our  Constitution  be  inter- 
preted to  mean  that  a  citizen  holding  a 
state  office,  upon  whom,  under  the  Consti- 
tution and  laws  of  the  United  States,  addi- 
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tional  duties  are  imposed  by  the  President, 
in  aid  of  the  raising  and  maintenance  of  an 
army  for  the  prosecution  of  a  great  and 
necessary  war,  forfeits  his  office  by  reason 
of  his  acceptance  of  that  which  it  would  be 
unlawful  and  unpatriotic  for  him  to  decline T 

We  think  not,  and  are  of  opinion  that  to 
answer  otherwise  would  be  an  unwar- 
ranted reflection  alike  upon  the  intelligence 
and  the  patriotism  of  those  by  whom  the 
article  in  question  was  incorporated  in  the 
Constitution. 

In  that  same  connection  it  may  be  ob- 
served that  Act  No.  135  of  1898  was  made 
a  law  by  a  legislative  body,  which  assem- 
bled immediately  upon  the  adjournment  of 
the  convention  by  which  the  Constitution 
of  1898  was  adopted,  and  was  composed 
largely  of  members  who  had  been  members 
of  that  convention.  It  is  a  general  statute 
establishing  a  jury  system,  and,  among 
other  things,  provides  for  the  creation  of 
jury  commissions  as  follows:  "Sec.  3. 
[That]  the  several  district  judges  through- 
out the  state,  the  parish  of  Orleans  ex- 
cepted, shall  select  and  appoint  five  discreet 
citizens  and  good  men  and  true,  able  to 
read  and  write  the  English  language,  who, 
with  the  clerk  of  the  district  court,  or  in 
case  of  the  inability  of  said  clerk  to  act 
for  any  cause  his  chief  deputy,  as  a  mem- 
ber thereof,  ex  officio,  shall  constitute  a 
jury  commission,"  etc. 

So  that,  according  to  a  literal  interpre- 
tation of  article  164,  the  clerks  of  the  dis- 
trict courts  have  been  holding  two  state 
offices  ever  since  the  Constitution  was 
adopted,  and  yet,  with  all  its  versatility 
and  ingenuity,  the  bar  of  the  state  has 
never  considered  that  the  clerks  have  for- 
feited their  offices  by  taking  upon  them- 
selves the  additional  burden  thus  imposed 
upon  them;  the  reason,  no  doubt,  being 
that,  though  the  position  of  ex  officio  jury 
commissioner  is,  in  one  sense,  an  additional 
office,  it  is,  in  another  sense,  and  the  sens9 
in  which  the  statute  is  to  be  taken,  merely 
an  additional  burden  imposed  upon  the 
clerk;  and  so  it  may  be  said  with  regard 


to  the  position  of  member  of  the  "local 
board."  In  one  sense,  it  is  an  office;  in  an- 
other,— the  sense  of  the  law  authorizing  the 
President  to  avail  himself  of  the  services 
of  a  state  officer, — it  represents  merely  an 
additional  duty  which  the  clerk,  as  an  officer 
best  qualified  therefor,  is  called  upon  to 
perform. 

We  therefore  conclude  that  the  ground 
thus  considered — relied  on  by  defendant  as 
supporting  his  challenge — is  not  well  taken. 

Nor  is  defendant  more  fortunate  with  re- 
spect to  the  other  ground  upon  which  his 
challenge  was  based.  It  is  true  that  ar- 
ticle 117  of  the  Constitution  provides  that 
a  grand  jury  shall  be  impaneled  in  each 
parish  (except  Cameron)  twice  a  year;  but 
it  also  provides  that  the  grand  jury,  once 
impaneled,  "shall  remain  in  office  until  a 
succeeding  grand  jury  is  impaneled;"  and 
we  find  no  requirement,  either  in  the  Con- 
stitution or  the  statutes,  that  300  names 
shall  be  placed  in  the  general  venire  box 
at  one  time  after  the  first  occasion.  The 
requirement  on  that  subject  is  that  "the 
commission  shall  then  (certain  specified 
times)  supplement  the  original  list  and  the 
ballots  in  the  box  with  the  names  of  the 
same  number  of  good  and  competent  men 
.  .  .  as  have  been  taken  from  the  box 
and  erased  from  the  list,  so  as  to  keep  the 
number  of  names  in  the  general  venire  box 
and  on  the  jury  list  at  the  original  stand- 
ard of  300  contained  therein."  Act  No. 
135,  §  6,  of  1898. 

There  is  no  suggestion  that  there  were 
not  300  names  in  the  box  at  the  opening  of 
the  term  at  which  defendant  was  tried,  nor 
is  any  prejudice  to  the  defendant,  as  result- 
ing from  the  failure  of  the  court  to  impanel 
a  grand  jury  twice  a  year,  shown,  or  at- 
tempted to  be  shown.  Unquestionably,  the 
judges  should  comply  with  the  law;  but  a 
failure  so  to  do  in  a  particular  instance, 
which  works  no  injury  to  a  defendant  in  a 
criminal  case,  does  not,  necessarily,  mean 
that  he  is  to  be  discharged. 

Finding  no  error  in  the  rulings  com- 
plained of,  the  conviction  and  sentence  ap- 
pealed from  are  affirmed. 


MISSISSIPPI  SUPREME  COURT. 
(Division  B.) 

EX  PARTE  JAMES  M.  WHITE,  Exr.,  etc., 
of  S.  L.  Hearn,  Deceased,  et  al.,  Appts. 

(—  Miss.  — ,  78  So.  949.) 

'Will  —  power   of   sale  —  surviving  ex- 
ecutor. 

The  power  of  sale  does  not  survive  the 
death  of  one  of  the  executors  under  a  will 
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appointing  testator's  wife  and  son-in-law 
executors,  and  directing  that  "the  sale  of 
any  real  estate  as  to  time,  price,  and  parcel 
is  left  absolutely  with  my  executors." 
For  other  cases,  see  Executors  and  Admin- 
istrators, II.  a,  2,  d,  in  Dig.  1-52  N.  S. 

Note.  —  The  general  question,  who,  other 
than  donee  or  grantee  expressly  named,  may 
exercise  power  of  sale  of  real  estate,  is  con- 
sidered in  the  note  to  Wilson  v.  Snow,  50 
L.ELA.(N.S.)  604;  and  the  question  whether 
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(June  17,  1918.) 

APPEAL  by  petitioners  from  a  decree  of 
the  Chancery  Court  for  Clay  County 
construing  the  will  of  S.  L.  Hearn,  deceased. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kimbrough  A  Valentine,  for 
appellants : 

If  the  power  to  sell  land  be  coupled  with 
an  interest  or  trust,  then,  on  the  death  of 
one  of  the  executors,  the  survivor  or  sur- 
vivors may  lawfully  execute  the  trust. 

Osgood  v.  Franklin,  2  Johns.  Ch.  1,  7  Am. 
Dec.  513;  Wilson  v.  Snow,  228  U.  S.  217, 
57  L.  ed.  807,  50  L.R.A.(N.S.)  605,  33  Sup. 
Ct.  Rep.  487 ;  Bergen  v.  Bennett,  1  Cai.  Cas. 
15,  2  Am.  Dec.  281;  Peter  v.  Beverly,  10 
Pet.  565,  9  L.  ed.  535;  Atzinger  v.  Berger, 
151  Ky.  800,  50  L.R.A.(N.S.)  624,  152  S.  W. 
971;  Wallace  v.  Foxwell,  250  111.  616,  50 
L.R.A.(N.S.)  633,  95  N.  E.  985;  Gould  v. 
Mather,  104  Mass.  283;  Babcock  v.  Farwell, 
245  111.  14,  137  Am.  St.  Rep.  304,  91  N.  E. 
683,  19  Ann.  Cas.  74;  Dick  v.  Harby,  48 
S.  C.  530,  26  S.  E.  900;  1  Perry,  Trusts, 
3d  ed.  §  414;  Parsons  v.  Boyd,  20  Ala.  117; 
Taylor  v.  Benham,  5  How.  233,  12  L.  ed. 
130. 

Stevens,  J.,  delivered  the  opinion  of  the 
court  : 

In  this  ease  an  appeal  is  prosecuted  from 
a  decree  of  the  chancery  court  of  Clay 
county  construing  the  last  will  and  testa- 
ment of  S.  L.  Hearn,  and  holding  that  by 
the  terms  of  the  will  the  power  to  sell  and 
convey  real  estate  therein  given  to  Mrs. 
Hattie  P.  Hearn,  executrix,  and  James  M. 
White,  executor,  did  not  survive  after  the 
death  of  Mrs.  Hearn  so  as  to  empower 
James  M.  White,  surviving  executor,  to  sell 
the  lands.  The  petition  to  construe  the  will 
is  filed  by  all  parties  in  interest.  The  will 
is  not  long,  and  is  here  set  out  in  full: 

"Be  it  remembered  that  I,  S.  L.  Hearn, 
of  the  city  of  West  Point,  county  of  Clay, 
and  state  of  Mississippi,  do  make  this  my 
last  will  and  testament,  in  the  manner 
following: 

"That  is  to  say,  I  order  and  direct  that 
all  my  just  debts  be  paid  with  all  con- 
venient speed. 

"It  is  my  will,  and  I  order  and  direct, 
that  as  soon  as  practicable  all  stocks  and 

less  than  all  the  donees  or  grantees  named 
may  exercise  such  power,  in  the  note  to 
Atzinger  v.  Berger,  50  L.R.A.(N.S.)  622. 
The  basic  question  upon  which  many  of  the 
cases  cited  in  these  notes  turned,  namely, 
whether  the  power  of  sale  may  be  deemed 
to  be  coupled  with  an  interest,  forms  the 
subject  of  the  note  to  Wallace  v.  Foxwell, 
50  L.R.A.(N\S.)   632. 
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bonds  I  may  own  at  my  death,  except  bank 
stock  and  life  insurance  bonds,  be  converted 
into  money,  and  invested  in  income-bearing 
real  estate,  either  lands,  or  storehouse  prop- 
erty in  thriving  cities. 

"I  give  to  my  sister,  Mrs.  Bettie  Wade, 
the  little  home  on  which  she  resides,  near 
McCool,  Attala  county,  Mississippi,  and  fur- 
ther will  that  an  annuity  of  $200  be  paid 
the  said  sister,  in  two  equal  half  yearly 
sums,  during  her  natural  life.  To  my  sister, 
Mrs.  Allice  Parker,  now  of  Texarcanna, 
Texas,  I  give  an  annuity  of  $200,  to  be  paid 
to  her,  in  person,  the  remainder  of  her 
natural  life,  in  two  equal  half  yearly  pay- 
ments. 

"I  will  that  $50  per  year  for  ten  years 
be  paid  to  the  foreign  mission  board  of  the 
Southern  Baptist  Convention. 

"I  will  that  $50  per  year  for  ten  years  be 
paid  to  the  home  mission  board  of  the 
Southern  Baptist  Convention. 

"I  will  that  an  annuity  of  $50  be  paid 
for  ten  years  to  the  state  board  of  the  Mis- 
sissippi Baptist  State  Convention. 

"I  give  an  annuity  of  $50  for  ten  years  to 
the  Baptist  Orphanage  located  at  or  near 
Jackson,  Mississippi. 

"I  will  that  all  income  from  the  Carry 
Hearn  Hurt  Memorial  Building  at  Blue 
Mountain,  Mississippi,  after  keeping  up  re- 
pairs, be  applied  to  the  education  of  worthy, 
poor  girls,  indefinitely. 

"Money  derived  from  insurance  on  my 
life,  I  construe  as  cash,  and  direct  the  in- 
vestment of  it,  in  real  estate  as  specified 
in  second  clause  above. 

"I  will  that  my  daughter,  Mary  Ella 
White,  and  her  children  and  my  grand- 
daughter, Carrie  Hearn  Hurt,  share  equally 
in  all  my  estate,  both  real  and  personal 
after  the  above-named  bequests  are  ar- 
ranged for,  and  that  there  be  no  distinction 
in  providing  for  the  wants,  education,  and 
all  other  advantages  of  said  children. 

"I  will  that  after  the  changes  named 
above  my  property  all  be  kept  intact,  and 
that  it  be  managed  absolutely  by  my  wife, 
Hattie  P.  Hearn,  and  my  son-in-law,  James 
M.  White,  whom  I  hereby  appoint  my  ex- 
ecutors without  bond. 

"The  sale  of  anv  real  estate  as  to  time, 
price,  and  parcel  is  left  absolutely  with  my 
executors. 

"No  accounting  shall  be  required  as  to 
receipts  and  expenditures.  At  the  majority 
of  each  of  the  children  my  executors  shall 
determine  as  to  the  property  best  suited  to 
each  particular  child  and  the  proper  time 
at  which  to  turn  over  his  or  her  part;  al- 
ways bearing  in  mind  that  my  will  is,  all 
the  children  shall  share  equally,  and  that 
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my    daughter,    Mary    Ella    White,    share 
equally  with  them  in  the  division. 

"I  will  that  the  income  from  my  property, 
alter  providing  for  the  bequests  named,  be 
used  by  my  daughter,  Mary  Ella  White,  and 
my  wife,  Hattie  P.  Hearn,  for  their  use, 
benefit,  and  pleasure,  and  for  the  benefit 
and  pleasure  of  all  the  children  named. 

"If  Carrie  Hearn  Hurt,  my  granddaughter 
named,  should  die  before  her  majority,  I 
will  that  her  part  in  my  estate  be  equally 
divided  between  the  living  children  of  my 
daughter  Mary  Ella  White.  Likewise,  the 
part  of  any  other  child  that  should  die  be- 
fore majority  shall  be  equally  divided  be- 
tween the  surviving  children. 

"My  will  is  that  all  annuities  named  take 
date  from  the  date  of  probate  of  this  will. 

"In  witness  whereof,  I,  the  above-named 
testator,  have  hereunto  set  my  hand  and 
seal,  this  the  20th  day  of  March,  in  the 
year  of  our  Lord,  1905. 

"S.  L.  Hearn     [Seal.] 

"Then  and  there  signed,  sealed,  and  pub- 
lished by  S.  L.  Hearn,  the  testator,  as  and 
for  his  last  will,  in  the  presence  of  us,  who 
at  his  request,  in  his  presence,  and  in  the 
presence  of  each  other,  have  hereunto  set 
our  names  as  witnesses. 

"J.  A.  Crawford. 
"R.  H.  Chandler. 
"W.  H.  Van  Landingham." 

There  is  considerable  testimony  in  the 
record,  offered  by  petitioners,  with  the  view 
of  showing  and  tending  to  show  that  the 
testator  had  great  confidence  in  his  son-in- 
law,  James  M.  White,  whom  the  testator 
had  induced  to  give  up  his  position  as  pro- 
fessor in  the  A.  &  M.  College  and  to  move 
to  West  Point  for  the  purpose  of  familiar- 
ising himself  with  the  testator's  business 
and  of  helping  to  manage  the  same.  Mrs. 
Hattie  P.  Hearn  and  James  M.  White  both 
qualified  as  executors,  and  actively  and 
jointly  administered  on  the  estate  until  the 
year  1914,  when  Mrs.  Hearn  died,  leaving 
Mr.  White  sole  surviving  executor,  who  con- 
tinued to  administer,  and  is  yet  performing 
the  duties  of  his  office.  The  surviving  ex- 
ecutor now  desires  to  sell  a  portion  of  the 
real  estate  under  the  terms  of  the  will,  but 
his  authority  to  do  so  has  been  challenged ; 
and  it  is  for  this  reason  that  all  parties  in 
interest  desire  the  construction  of  the  will 
and  an  adjudication  of  the  question  whether 
the  power  to  sell  and  convey  real  estate  has 
survived  to  Mr.  White  as  sole  executor. 

In  Bartlett  v.  Sutherland,  24  Miss.  395, 
the  will  under  review  provided :  "I  further 
will  and  desire  that  my  executors  herein- 
after named  shall  be  at  liberty  at  any  and 
all  times,  to  sell  or  dispose  of  any  part  of 
my  estate  at  private  sale,  if  in  their  judg- 


ment it  will  promote  the  interest  of  my 
estate;  and  that  they  shall  be  at  liberty 
to  sell  for  cash  or  on  a  credit,  without  any 
order  of  court  for  that  purpose;"  also  that 
the  testator  appointed  his  "friends,  Benja- 
min B.  Frizell,  Hough  A.  H.  Lawson,  and 
John  H.  Dalton,  his  executors." 

Two  of  the  executors  named  refused  to 
qualify;  and  the  sole  question  presented 
was  whether  the  surviving  executor  had  the 
power  to  make  a  private  sale  of  real  estate 
without  an  order  of  the  probate  court.  The 
general  rule  was  there  laid  down  and  de- 
fined that  "If  the  power  to  sell  lands  be 
coupled  with  an  interest  in  the  executors 
or  agents  so  appointed  to  execute  the  trust, 
then,  on  the  death  of  one  or  more  of  the 
executors,  the  survivor  or  survivors  may 
lawfully  execute  the  power,"  and  that  if  the 
terms  of  the  will  "confer  merely  a  naked 
power  to  sell,  and  yet  the  other  provisions 
of  the  will  evince  a  design  in  the  testator 
that  the  lands  should  be  sold  at  all  events, 
in  order  to  satisfy  the  whole  intent  of  the 
will,  there  also  the  power  survives." 

The  strict  rule  of  the  common  law  has 
been  changed  by  statute  both  in  England 
and  in  many  of  our  states,  and  to  some 
extent  the  subject  is  now  controlled  in 
Mississippi  by  $  2013,  Code  of  1906.  The 
foundation  for  this  statute  appeared  in 
Hutchinson's  Code,  page  671.  At  the  time 
the  decision  in  Bartlett  v.  Sutherland  was 
rendered,  our  court,  speaking  through  Mr. 
Justice  Yerger,  held  that  the  statute  only 
applied  in  its  terms  to  "the  sale  and  con- 
veyance of  lands  devised  to  be  sold,"  and 
has  no  application  whatever  where  the  will 
does  not  direct  or  require  that  lands  be 
sold.  Our  court  also  declared:  "We  take 
the  rule  to  be  clear  and  indisputable  that 
wherever  a  power  to  act  is  conferred  upon 
two  or  more,  and  it  is  dependent  upon  their 
judgment  whether  the  act  shall  be  done  or 
not,  the  power  conferred  in  such  case  is  a 
special  trust  or  confidence  reposed  in  the 
judgment  of  all;  and,  without  the  concur- 
rence of  all,  the  power  cannot  be  exercised. 
.  .  .  The  testator  evidently  contemplated 
an  act  of  judgment  and  reflection  to  be  exer- 
cised by  his  executors  before  this  sale  should 
take  place,  and  that  confidence  was  reposed 
in  the  whole  executors,  and  not  in  one. 
.  .  .  We  can  readily  conceive  that  a  tes- 
tator might  be  willing  to  repose  a  power 
to  sell  his  real  estate  at  private  sale  to  the 
joint  judgment  of  all  his  executors  when  he 
would  not  be  willing  to  trust  so  great  a 
power  to  the  discretion  or  judgment  of  a 
single  one.  Believing  this  to  be  the  true 
construction  of  this  will,  we  think  the  sale 
made  by  the  acting  executor  was  void,  and 
conferred  no  title  on  the  purchaser." 


L.R.A.1918E. 


1068 


MISSISSIPPI  SUPREME  COURT. 


The  point  was  again  before  the  court  in 
Clark  v.  Hornthal,  47  Miss.  434.     In  that 
case  the  testator  named  his  wife  as  sole 
executrix,  but  at  her  death  two  persons  duly 
appointed  were  to  succeed  the  widow  as  ex- 
ecutors, with  the  provision  that  in  event 
the  widow  should  die  without  selling  certain 
real  estate  the  executors  were  authorized 
to  sell  it  "upon  such  terms  and  conditions 
as  they  might  deem  most  beneficial,"  and 
invest  the  proceeds  to  be  divided  as  the 
other  property.     The  wife  died,  and  one  of 
the  persons  named  in  the  will  as  her  suc- 
cessor qualified,  while  the  other  declined  the 
trust.    The  survivor  sold  and  conveyed  cer- 
tain of  the  real  estate,  which  sale  the  heirs 
sued  to  set  aside.     Judge  Simrall  took  no 
part  in  the  decision,  while  Peyton,  Ch.  J., 
and  Tarbell,  J.,  differed  on  the  question  as 
to  whether  the  decree  appealed  from  should 
be  reversed,  and  rendered  opinions  reflecting 
opposing  views  on  the  legal  questions  pre- 
sented.    The   views   expressed  by   Peyton, 
Ch.  J.,  are  in  strict  accord  with  the  views  of 
the  court  announced  in  Bartlett  v.  Suther- 
land.  The  opinion  in  the  Bartlett-Sutherland 
Case  was  again  reviewed,  and  by  way  of  ar- 
gument approved  in  Whitfield  v.  Thompson, 
85  Miss.  749,  38  So.  113,  in  an  opinion  of  the 
court  delivered  by  Judge  Edward  Mayes,  as 
special  judge,  in  speaking  for  the  court,  said : 
"The  general  rule  is  that  a  devise  merely 
that  lands  may  or  shall  be  sold  by  the  ex- 
ecutors  passes  no  interest  or  estate,  but 
only  a  naked  power.     The  language  is:     '1 
will  and  direct  my  executors  after  two  years 
from  my  death  they  may  sell,  if  deemed  by 
them  compatible  with  the  interest  of  my 
children,  the  residue  of  all  the  lands  and 
real  estate  I  own,  or  may  hereafter  acquire, 
on  such  terms  as  they  may  think  best  for 
my  children.'    It  is  settled  law,  by  decisions 
in  this  state,  as  in  others,  that  a  testator 
may  devise  to  his  executor  a  power  to  sell 
lands    in    such    manner    as  to    confide    to 
his  purely  personal  discretion  the  decision 
whether  a  sale  shall  be  made  at  all  or  not. 
The  language  which  was  held  in  Montgom- 
ery v.  Milliken,  5  Smedes  &  M.  151,  43  Am. 
Dec.  507,  to  produce  that  result,  was  this: 
'The  Mississippi  property  I  wish  to  be  sold 
by  my  executor  at  his  own  discretion.'    The 
terms  employed  in  Bartlett  v.  Sutherland, 
24  Miss.   395,  were  these:      'My  executors 
shall  be  at  liberty  at  any  and  all  times  to 
sell  or  dispose  of  any  part  of  my  estate  at 
private  sale,  if  in  their  judgment  it  will 
promote  the  interest  of  my  estate.'    In  Hol- 
land v.  Cruft,  3  Gray,  162,  the  words  used 
were:     'I  recommend  to  my  executor  that 
as  soon  after  my  decease  as  he  shall  think 
it  expedient    ...     he  sell,'  etc.     And  in 
Ford  v.  Ford,  70  Wis.  19,  5  Am.  St.  Rap. 
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117,  33  N.  W.  188,  the  will  provided  that 
the  executors  'shall'  at  their  'discretion'  sell 
and  invest  the  proceeds.  The  language  of 
this  will  is  express  that  the  executors  'may 
sell  if  deemed  by  them  compatible  with  the 
interest  of  my  children,' — that  is,  of  all 
the  children.  So  far  as  the  termB  axe  con- 
cerned in  which  the  testator  has  embodied 
his  intention  in  this  carefully  prepared  tes- 
tament, they  are  much  similar  to  those  em- 
ployed in  the  cases  above,  and  quite  as 
clear.  Indeed,  it  would  be  rather  difficult 
concisely. to  refer  the  question  of  sale  or  no 
sale  more  directly  to  the  judgment  of  the 
executors,  and  the  determination  by  them 
that  such  sale  is  compatible  with  the  in- 
terest of  all  the  children  is  made  a  condi- 
tion to  any  power  to  sell." 

We  have  given  to  the  present  case  careful 
and  protracted  consideration;    and,   as   we 
construe  Mr.  Hearn's  will,  he  reposed   per- 
sonal  confidence  in  his  wife,  Mrs.   Hearn, 
and  his  son-in-law,  Mr.  White,  and  invested 
them  with  a  discretion  to  be  exercised,  so 
far   as  pertains  to  the  power  to  sell    real 
estate,  jointly.     A  construction  of  this  will 
is  not  without  difficulty,  due  somewhat  to 
the  fact  that  the  expressions  of  the  testator 
are  brief  and  laconic.     But  the  will    as   a 
whole  did  not  command  or  direct  that   anv 
of  his  real  estate  should  be  sold.     On   the 
contrary,  it  appears  that  the  testator  fav- 
ored real  estate  investments,  and  the  will 
expressly  directs  that  his  stocks  and  bonds 
should  be  converted  into  money  and  the  pro- 
ceeds  invested   in   real   estate.     The    will, 
therefore,  reflects  a  policy  of  buying,  instead 
of  selling,  real  estate.    Then  the  entire  es- 
tate was  to  be  kept  intact,  and  was  to  "be 
managed  absolutely  by  my  wife,  Hattie  P. 
Hearn,  and  my  son-in-law,  James  M.  White, 
whom  I  hereby  appoint  my  executors  with- 
out bond."    Utmost  confidence  is  reposed  in 
the  persons  named,  even  to  the  extent  of 
requiring  no  bond  and  "no  accounting  as  to 
receipts  and  expenditures."     Following   the 
clause  that  the  estate  should  be  kept  intact 
and  managed   absolutely  by  his  wife    and 
Mr.  White  is  the  provision  that  "the   sale 
of  any  real  estate  as  to  time,  price,    and 
parcel  is  left  absolutely  with  my  executors." 
This  provision  immediately  follows    that 
provision  of  the  will  which  directs  that  the 
estate  shall  be  managed  absolutely  by  the 
persons  named,  and  that  Mrs.  Hearn    and 
Mr.  White  are  "hereby  appointed  my  execu- 
tors   without    bond."     The    intention,     we 
think,  is  to  repose  confidence  and  a  discre- 
tion to  be  exercised  by  both.     One  of   the 
parties  named  is  his  beloved  wife,  but    a 
woman,  who,  perhaps,  was  not  familiar  with 
the  transaction  of  business.     To  act  with 
her,  Air.  White,  a  capable  and  experienced 
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business  man,  is  designated.  It  is  reason- 
able to  suppose  that  in  the  exercise  of  the 
unlimited  power  to  sell  real  estate  one 
should  act  as  a  check  upon  the  other.  And 
as  said  by  the  supreme  court  of  Alabama 
in  Robinson  v.  Allison,  74  Ala.  254,  when 
the  power  to  sell  "is  dependent  upon  their 
judgment  or  discretion  whether  the  act 
shall  be  done  or  not,  the  power  conferred 
is  a  special  trust  or  confidence;  its  exer- 
cise is  a  matter  for  the  judgment  or  dis- 
cretion of  all,  and  without  the  concurrence 
of  all  the  power  cannot  be  exercised/1 — re- 
ferring, as  do  most  of  the  cases  on  this 
point,  to  Wooldridge  v.  Watkins,  3  Bibb, 
349.  We  are  impressed  with  the  view  that 
the  power  of  sale  here  given  was  not  a 
power  annexed  to  the  office  of  executor  or 
given  ratione  officii.  Neither  is  this  a  case 
where  the  exercise  of  the  power  is  manda- 
tory or  coupled  with  a  trust.  None  of  the 
realty  is  expressly  charged  with  a  legacy 
or  annuity.  The  realty  is  not  expressly 
devised  to  the  executors  in  trust  for  any 
specially  named  legatees.  On  the  contrary, 
the  daughter,  Mrs.  White,  and  her  children 
and  the  granddaughter,  Carrie  Hearrt  Hurt, 
are  to  "share  equally  in  all  my  estate,  both 
real  and  personal,  after  the  above-named 
bequests  are  arranged  for."  The  real  es- 
tate is  expressly  devised  to  certain  named 
devisees,  and  any  sale  of  the  real  estate  by 
the  executors  would  in  a  way  be  in  deroga- 
tion of  their  right  to  take  the  real  estate 
as  the  same  is  devised  by  the  express  terms 
of  the  will.  On  the  point  argued  the-  au- 
thorities are  somewhat  in  conilict. 

The  controlling  question  in  each  case  is 
to  arrive  at  the  intention  of  the  testator. 
It  would  have  been  an  easy  matter  in  the 
present  case  for  the  testator  to  have  con* 
ferred  the  power  upon  the  survivor  by  the 
express  terms  of  the  will  itself.  If  he  had 
directed  that  any  of  his  lands  should  be 
sold,  then  the  misfortune  of  either  executor 
failing  to  qualify  or  dying  before  the  exe- 
cution of  the  trust  would  be  taken  care  of 
by  our  statute.  If  there  is  to  be  a  sale  of 
real  estate  at  all  events,  then  the  statute 
sees  to  it  that  the  purposes  of  the  testator 
are  not  thwarted  by  misfortune  or  accident. 
But  if  there  is  to  be  no  sale  at  all  events, 
but  only  at  the  discretion  of  the  two  per- 
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sons  named  as  executors,  then  it  is  safe 
to  require  that  this  discretion  be  exercised 
jointly.  It  may  be  that  a  more  liberal  view 
is  taken  by  the  Supreme  Court  of  the  United 
States  in  Wilson  v.  Snow,  228  U.  S.  217,  67 
L.  ed.  807,  50  L.R.A.(N.S.)  604,  33  Sup.  Ct. 
Rep.  487,  but  the  safer  view  is  the  one  out- 
lined by  our  court  in  Bartlett  v.  Sutherland, 
supra;  and  we  see  no  occasion  to  overrule 
or  modify  this  early  declaration  of  our  own 
court.  As  stated  by  Mr.  Justice  Lamar  in 
Wilson  v.  Snow:  "It  is  unnecessary  to  at- 
tempt to  reconcile  the  authorities." 

Many  cases  are  collated  in  the  L.R.A.  case 
note  to  Wilson  v.  Snow,  and  also  in  the 
case  note  to  Atzinger  v.  Berger,  50  L.R.A. 
(N.S.)  622,  and  likewise  in  the  note  to 
Wallace  v.  Foxwell,  50  L.R.A.(N.S.)  632. 
A  fair  test  could  be  applied  to  the  present 
case  by  asking  the  question  whether  an  ad* 
ministrator  with  the  will  annexed  could 
here  exercise  the  power  to  sell  in  event  both 
Mrs.  Hearn  and  Mr.  White  had  declined  the 
truBt  or  failed  to  qualify.  The  very  fact 
that  the  testator  named  his  wife  as  his 
executrix  indicates,  we  think,  a  purpose  to 
give  her  a  voice  in  the  management  and  con* 
trol  of  the  estate,  and,  in  the  absence  of 
any  contrary  indication  in  the  will,  to  rely 
upon  her  judgment  as  to  any  private  sale 
of  real  estate.  It  will  not  do  to  say  that 
the  power  to  sell  survives  in  like  manner  as 
the  power  to  retain  possession  or  manage. 
The  power  given  by  this  will  to  sell  is  not 
a  power  usually  incident  to  the  duties  of 
an  executor.  There  is  no  question  here  pre- 
sented about  selling  real  estate  for  the  pur- 
pose of  paying  debts  or  providing  for  cred- 
itors. We  are  asked  to  declare  that  the 
surviving  executor  has  power  to  sell  and 
convey  real  estate  for  the  purpose  of  chang- 
ing the  investment  or  for  any  other  purpose 
which  might  appeal  to  the  judgment  and 
discretion  of  the  executor.  In  the  exercise 
of  such  power  the  executor  does  not  look 
to  the  probate  laws  or  statutory  provisions 
governing  executors  and  administrators,  but 
he  must  look  to  the  power  expressly  de- 
volved by  the  terms  of  the  will.  The  learned 
chancellor,  we  think,  reached  the  right  re- 
sult in  this  case,  and  his  decree  should  be 
affirmed. 
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FULTON  TRUST  COMPANY  OF  NEW 
YORK,  Substituted  Trustee,  etc.,  of  Jane 
V.  C.  Cooper,  Deceased,  Respt., 

v. 

BRADLEY  H.  PHILLIPS  et  al.,  Exrs.,  etc, 
of  Elizabeth  M.  Newton,  Deceased,  Respts., 
and  Samuel  V.  Hoffman,  Exr.,  etc.,  of  Cor- 
nelia Beekman  de  Peyster,  Deceased,  et 
al.,  Appts. 

(218  N.  Y.  573,  113  Ni  E.  558.) 

Will  —  residuary  devise  —  pay  over  — 
vested  remainder. 

1.  A  vested  remainder  is  created  by  a 
Trill  placing  property  in  trust  to  pay  over 
to  a  woman  the  income  from  one  half  of  it 
for  life  and,  after  her  death,  to  pay  the  in- 
come to  her  children  until  they  become  of 
age,  and  as  each  child  shall  reach  majority 
"to  pay  over  to  him  an  equal  proportionate 
part  of  the  property"  placed  in  trust,  where 
the  general  scheme  of  the  will  indicates  an 
intention  that  the  disposition  of  the  residu- 
ary estate  shall  be  complete  and  final. 

For  other  cases,  see  Wills,  III.  g,  9,  b,  in 
Dig.  1-52  N.  8. 

Same  —  time  of  payment  postponed. 

2.  If  a  gift  of  a  remainder  is  absolute  and 
the  time  of  payment  only  is  postponed,  the 
gift  is  not  suspended,  but  the  title  vesta  at 
once. 

For  other  cases,  see  Wills,  III,  g,  9,  a,  in 
Dig.  1-52  N.  8. 

Same  -—  pay-over  rule. 

3.  The  "divide  and  pay-over  rule"  applied 
to  determine  the  character  of  a  remainder 
created  by  will  ie  always  applied  in  subor- 
dination to  the  intention  of  the  testator, 
which  is  expressed  in  the  will. 

For  other  cases,  see  Wills,  III.  g,  9,  b,  in 
Dig.  1-52  N.  8. 

(July  11,  1916.) 

APPEAL  by  defendants  Hoffman  et  al. 
from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court,  First  Depart- 
ment, affirming  a  judgment  of  a  Special 
Term,  Part  III,  for  New  York  County,  ju- 
dicially settling  the  accounts  of  the  plain- 
tiff trustee,  and  construing  the  will  of  Jane 
V.  C.  Cooper,  deceased.     Affirmed. 

The  facts  sufficiently  appear  in  the 
opinion. 

Messrs.  Henry  A.  Forster  and  Arthur 
Sutherland,  for  appellants  Hoffman  et  al. : 

The  direction  to  convert  the  realty  into 

Note.  —  For  discussion  of  the  question 
whether  a  testamentary  gift  in  the  form  of 
a  direction  to  pay,  to  divide,  or  to  convey  is 
contingent  on  survival  of  the  time  of  pay- 
ment or  conveyance,  and  for  references  to 
annotations  on  related  questions,  see  anno- 
tation following  Stevens  v.  Carroll,  post, 
1097. 


personalty,  to  reinvest  its  proceeds,  and 
then  to  pay  over  to  Elizabeth  Newton  the 
net  annual  income  of  her  share  for  life,  and 
from  and  after  her  decease  to  her  children, 
did  not  and  could  not  create  any  absolutely 
vested  interest,  until  after  her  death,  as 
well  as  upon  each  of  her  children  attaining 
twenty-one.  A  gift  of  the  proceeds  of  an 
equitable  conversion,  when  or  provided  a 
child  survives  its  mother  and  also  reaches 
the  age  of  twenty-one,  is  contingent  and 
future;  not  present  and  vested  during  the 
mother's  life. 

Dickerson  v.  Sheehy,  156  App.  Div.  101, 
141  N.  Y.  Supp.  35,  affirmed  in  209  N.  Y. 
592,  103  N.  E.  717;  Lewisohn  v.  Henry,  170 
N.  Y.  352,  72  N.  E.  239;  Schlereth  v. 
Schlereth,  173  N.  Y.  444,  93  Am.  St.  Rep. 
616,  66  N.  E.  130;  Re  Crane,  164  N.  Y.  71 , 
58  N.  E.  47;  Re  Baer,  147  N.  Y.  348,  41 
N.  E.  702;  Smith  v.  Edwards,  88  N.  Y.  92  -, 
Delaney  v.  McCormack,  88  N.  Y.  174;  Vin- 
cent v.  Newhouse,  83  N.  Y.  505;  Teed  v. 
Morton,  60  N.  Y.  502;  Herzog  v.  Title  Guar- 
antee &  T.  Co.  177  N.  Y.  86,  67  L.R.A.  146, 
69  S.  E.  283;  Delafield  v.  Shipman,  103 
N.  Y.  463,  9  N.  E.  184;  Shipman  v.  Rollins, 
98  N.  Y.  311;  Salter  v.  Drowne,  205  N.  Y. 
204,  98  N.  E.  401,  141  App.  Div.  352,  126 
N.  Y.  Supp.  686;  Brooklyn  Trust  Co.  v. 
Phillips,  134  App.  Div.  697,  119  N.  Y.  Supp. 
401,  affirmed  in  201  N.  Y.  561,  95  N.  E. 
1124;  National  Park  Bank  v.  Billings,  144 
App.  Div.  536,  129  N.  Y.  Supp.  846>  af- 
firmed in  203  N.  Y.  556,  96  N.  E.  1122; 
Robinson  v.  Martin,  200  N.  Y.  159,  93  N.  E. 
488;  Re  Cramer,  170  N.  Y.  271,  63  N.  E. 
279;  Lyons  v.  Ostrander,  167  N.  Y.  135, 
60  N.  E.  334;  Clark  v.  Cammann,  160 
N.  Y.  315,  54  N.  E.  709;  McGillis  v.  Mc- 
Gillis,  164  N.  Y.  532,  49  N.  E.  145;  Hen- 
nessy  v.  Patterson,  85  N.  Y.  91. 

Mr.  Albert  W.  Putnam,  with  Messrs. 
Winthrop  ft  Stlmson,  for  appellants  Law* 
rence  et  al.: 

The  evident  intention  of  the  testatrix 
was  that  the  children  of  Elizabeth  Newton 
should  not  have  any  vested  interest  prior 
to  the  death  of  their  mother. 

Robinson  v.  Martin,  200  N.  Y.  159,  93 
N.  E.  488;  Re  Hoffman,  201  N.  Y.  247,  94 
N.  E.  990;  Re  King,  200  N.  Y.  189,  34 
L.R.A.  (N.S.)  945,  93  N.  E.  484,  21  Ann. 
Cas.  412. 

No  interest  vested  in  the  children  of 
Elizabeth  Newton  upon  the  death  of  the 
testatrix,  because  there  are  no  words  of 
gift  in  the  will,  but  only  a  direction  to  the 
trustee  to  divide  or  pay  at  a  future  time. 

Re  Crane,  164  N.  Y.  76,  58  N.  E.  47;  Re 
Baer,  147  N.  Y.  348,  41  N.  E.  702;  Dela- 
field v.  Shipman,  103  N.  Y.  463,  9  N.  E. 
184;  Delaney  v.  McCormack,  88  N.  Y.  174  j 
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Lewisohn  v.  Henry,  179  N.  Y.  362,  72  N.  S.  ] 
239;  Salter  V.  Drowne,  205  N.  Y.  204,  98 
N.  E.  401;  Dickerson  v.  Sheehy,  156  App. 
Div.  101,  141  N.  Y.  Supp.  35,  affirmed  in 
209  N.  Y.  592,  103  N.  E.  717;  Brooklyn 
Trust  Co.  v.  Phillips,  134  App.  Div.  697, 
119  N.  Y.  Supp.  401,  affirmed  in  201  N.  Y. 
561,  95  N.  E.  1124;  National  Park  Bank  v. 
Billings,  144  App.  Div.  536,  129  N.  Y.  Supp. 
846,  affirmed  in  203  N.  Y.  556,  96  N.  E. 
1122. 

No  interest  vested  in  the  children  of 
Elizabeth  Newton  upon  the  death  of  the 
testatrix,  because  the  gift  was  of  person- 
alty and  was  to  a  class  of  persons,  viz., 
the  children  of  Elizabeth  Newton,  and  the 
members  of  the  class  could  not  be  deter- 
mined until  her  death. 

Re  Crane,  164  N.  Y.  71,  68  N.  E.  47; 
Re  Hogarty,  62  App.  Div.  79,  70  N.  Y. 
Supp.  839:  Teed  v.  Morton,  60  N.  Y.  602; 
Re  Baer,  147  N.  Y.  348,  41  N.  E.  702;  Smith 
v.  Edwards,  88  N.  Y.  92;  Delaney  v.  Mc- 
Cormack,  88  N.  Y.  174;  Schlereth  v. 
Schlereth,  173  N.  Y.  444,  93  Am.  St.  Rep. 
616,  66  N.  E.  130;  Re  Kimberley,  150  N.  Y. 
90,  44  N.  E.  946;  Lese  v.  Miller,  71  App. 
Div.   195,  75  N.  Y.  Supp.  675. 

The  so-called  exceptions  to  the  "pay- 
over"   rule   are   not   applicable. 

Cammann  v.  Barley,  210  N.  Y.  33,  103 
N.  E.  824;  Warner  v.Durant,  76  N.  Y.  133. 

Messrs.  Man  &  Man,  for  appellants  Cam- 
mann et  al.: 

The  provisions  in  Mrs.  Cooper's  will, 
directing  the  trustee  thereunder  as  to  the 
disposition  to  be  made  by  him  of  the  in- 
come and  principal  of  the  trust  fund,  did 
not  constitute  a  gift  of  a  vested  interest 
to  any  of  the  children  of  Mrs.  Newton, 

Dickerson  v.  Sheehy,  156  App.  Div.  101, 
141  N.  Y.  Supp.  35,  affirmed  in  209  N.  Y. 
592,  103  N.  E.  717;  Schlereth  v.  Schlereth, 
173  N.  Y.  444,  93  Am.  St.  Rep.  616,  66 
X.  E.  130;  Re  Crane,  164  N.  Y.  71,  58 
N.  E.  47;  Clark  v.  Cammann,  160  N.  Y. 
315,  54  N.  E.  709. 

Mr.  John  Ii.  Peeny,  with  Messrs.  Greene, 
Hurd,  &  Stowell,  for  respondents  Phillips 
et  al. : 

The  remainders  vested  in  severalty  in  the 
children  of  Elizabeth  Newton,  immediately 
upon  the  death  of  testatrix. 

Re  Embree,  9  App.  Div.  602,  41  N.  Y. 
Supp.  737,  affirmed  in  154  N.  Y.  778,  49 
N.  E.  1096;  Canfield  v.  Fallon,  43  App.  Div. 
561,  affirmed  in  161  N.  Y.  623,  55  N.  E. 
1093;  Hersee  v.  Simpson,  154  N.  Y.  496, 
48  N.  E.  890;  Connelly  v.  O'Brien,  166 
K.  Y.  406,  60  N.  E.  20;  Re  Young,  145  N.  Y. 
535,  40  N.  E.  226;  Bowditch  v.  Ayrault, 
138  N.  Y.  222,  34  N.  E.  514;  Campbell  ▼. 
Stokes,  142  N.  Y.  23,  36  N.  E.  811;  Goebel 


v.  Wolf,  113  N.  Y.  405,  10  Am.  St.  Rep. 
464,  21  N.  E.  388;  Scofield  v.  Olcott,  120 
in.  362,  11  N.  E.  351;  Carter  v.  Carter, 
234  111.  507,  85  N.  E.  292;  Herbert  v.  Post, 
26  N.  J.  Eq.  278;  Provenchere's  Appeal, 
67  Pa.  463;  Harrar's  Estate,  244  Pa.  542, 
91  Atl.  503. 

The  intent  of  testatrix  disclosed  in  the 
will  is  that  the  remainder  should  vest  in 
Elizabeth  Newton's  children,  immediately 
upon  testatrix's  death. 

Vanderpoei  v.  Loew,  112  N.  Y.  167,  19 
X.  E.  481;  Steinway  v.  Stein  way,  163  N.  Y. 
183,  57  N.  E.  312;  Warner  v.  Durant,  76 
N.  Y.  133;  Roosa  v.  Harrington,  171  N.  Y. 
341,  64  N.  E.  1;  Brooklyn  Trust  Co.  v. 
Phillips,  134  App.  Div.  697,  119  N.  Y.  Supp.. 
401,  affirmed  in  201  N.  Y.  561,  95  N.  E. 
1124;  Hersee  v.  Simpson,  154  N.  Y.  496,  48 
N.  E.  890;  Goebel  v.  Wolf,  113  N.  Y.  413, 
10  Am.  St.  Rep.  464,  21  N.  E.  388;  Re 
Brown,  154  N.  Y.  313,  48  N.  E.  637;  Clark 
v.  Cammann,  160  N.  Y.  315,  54  N.  E.  709; 
Fox  v.  Fox,  L.  R.  19  Eq.  288;  Re  Parker, 
L.  R.  16  Ch.  Div.  44;  Tucker  v.  Bishop,  16 
N.  Y.  402;  Everitt  v.  Everitt,  29  N.  Y.  39; 
Pearman  v.  Pearman,  33  Beav.  396,  66  Eng. 
Reprint,  420. 

The  technical  rule  of  construction,  known 
as  the  "divide  and  pay-over  rule,"  is  not  a 
favored  rule,  and  will  not  be  applied  where 
it    is   possible   to   avoid   applying   it. 

Dickerson  v.  Sheehy,  209  N.  Y.  592,  103 
N.  E.  717;  Cammann  v.  Bailey,  210  N.  Y. 
31,  103  N.  E.  824;  Re  Young,  145  N.  Y. 
535,  40  N.  E.  226;  Re  Tienken,  131  N.  Y. 
391,  30  N.  E.  109;  Dougherty  v.  Thompson, 
167  N.  Y.  472,  66  N.  E.  760;  Roosa  v.  Har- 
rington, 171  N.  Y.  341,  64  N.  E.  1;  Smith 
v.  Edwards,  88  N.  Y.  92;  Re  Hoffman,  201 
N.  Y.  247,  94  N.  E.  990;  Knight  v.  Pott- 
-ieser,  176  HL  368,  62  N.  E.  934. 

The  technical  "divide  and  pay-over"  rule 
is  applicable  to  present  will 

Re  Crane,  164  N.  Y.  71;  58  N.  E.  47; 
Re  Embree,  9  App.  Div.  602,  41  N.  Y.  Supp. 
737,  affirmed  in  154  N.  Y.  778,  49  N.  K. 
1096;  Roosa  v.  Harrington,  171  N.  Y.  341, 
64  N.  E.  1;  Hersee  v.  Simpson,  20  App. 
Div.  100,  46  N.  Y.  Supp.  775,  affirmed  in 
164  N.  Y.  496,  48  N.  E.  890;  Miller  v. 
Von  Schwarzenstein,  51  App.  Div.  18,  64 
N.  Y.  Supp.  475;  Re  Crane,  24  Misc.  61,  53 
N.  Y.  Supp.  374;  Kunhardt  v.  Bradish,  39 
Misc.  103,  78  N.  Y.  Supp.  902 ;  Re  Tims,  63 
Misc.  161,  118  N.  Y.  Supp.  507;  Woodruff 
v.  Woodruff,  72  Misc.  249,  129  N.  Y.  Supp. 
860. 

Mr  Carlos  C.  Alden,  with  Messrs.  Falk, 
Phillips,  &  Schlenker,  for  respondent 
Cross : 

The  rule  favoring  such  a  construction  as 
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shall  prevent  partial  intestacy  applies  with 
peculiar  force  to  the  case  at  bar. 

Schult  v.  Moll,  132  N.  Y.  122,  30  N.  BL 
377;  Livingston  v.  Greene,  52  N.  Y.  118; 
Hersee  v.  Simpson,  154  N.  Y.  496,  48  N.  E. 
890;  Leake  v.  Robinson,  2  Meriv.  363,  35 
Eng.  Reprint,  979,  16  Revised  Rep.  168; 
Pearman  v.  Pearman,  33  Beav.  394,  55  Eng. 
Reprint,  420;  Raney  v.  Heath,  2  Patton  & 
H.  206;  King  v.  Ieaacson,  22  L.  J.  Ch.  N.  S. 
455,  2  Smale  &  G.  371,  65  Eng.  Reprint, 
163,  17  Jur.  N.  S.  434,  1  Week.  Rep.  209. 

The  postponement  of  the  enjoyment  until 
such  time  "as"  the  beneficiary  arrives  at  a 
specified  age  does  not  prevent  the  vesting 
of  the  interest. 

Sterling  v.  Ives,  78  Conn.  498,  62  Atl. 
948;  Allen  v.  Van  Meter,  1  Met.  (Ky.)  264; 
Cornelison  v.  Million,  —  Ky.  — ,  124  S.  W. 
366;  Fisher  v.  Johnson,  38  N.  J.  Eq.  46; 
Provenchere's  Estate,  1  Campb.  (Pa.)  68; 
Re  Bevan,  L.  R.  34  Ch.  Div.  716,  56  L.  J. 
Exch.  N.  S.  652,  56  L.  T.  N.  S.  277,  35 
Week.  Rep.  400;  Peterson's  Appeal,  88  Pa. 
397;  Vanhook  v.  Vanhook,  21  N.  C.  (1  Dev. 
&  B.  Eq.)  689;  Davies  v.  Fisher,  6  Beav. 
21,  49  Eng.  Reprint,  564,  11  L.  J.  Exch. 
N.  S.  338,  6  Jur.  N.  S.  248. 

The  so-called  "pay-over"  rule  has  been  a 
conspicuous  failure,  and'  should  be  over- 
thrown. 

Cammann  v.  Bailey,  210  N.  Y.  33;  103 
N.  E.  824. 

The  exceptions  ingrafted  upon  the  so- 
called  pay-over  rule  prevents  its  application 
to  the  provision  for  the  benefit  of  Mrs. 
Newton's  children. 

Re  Crane,  164  N.  Y.  71,  58  N.  E.  47; 
Warner  v.  Durant,  76  N.  Y.  133;  Zartman 
v.  Ditmars,  37  App.  Div.  173,  55  N.  Y. 
Supp.  908;  Davies  v.  Fisher,  5  Beav.  201, 
49  Eng.  Reprint,  554,  11  L.  J.  Exch.  N.  S. 
338,  6  Jur.  N.  S.  248;  Vanderpoel  v.  Loew, 
112  N.  Y.  167,  19  N.  E.  481;  Cammann  v. 
Bailey,  210  N.  Y.  19,  103  N.  E.  824;  Goebel 
v.  Wolf,  113  N.  Y.  405,  10  Am.  St.  Rep. 
464,  21  N.  E.  388;  Ordway  v.  Dow,  55 
N.  H.  11;  Kelly  v.  Dike,  8  R.  L  436. 

Seabury,  J.,  delivered  the  opinion  of  the 
court : 

This  action  is  brought  by  the  plaintiff, 
as  substituted  trustee  under  the  will  of 
Jane  V.  C.  Cooper,  deceased,  for  a  judicial 
settlement  of  its  accounts  as  trustee  of  a 
trust  created  by  the  residuary  clause  of  the 
will,  for  the  benefit  of  Elizabeth  Newton, 
and  for  a  construction  of  the  will,  direct- 
ing a  distribution  of  the  trust  estate. 

Jane  V.  C.  Cooper,  the  testatrix,  died 
April  4,  1890.  She  left  her  surviving  no 
husband,  descendant,  or  father  or  mother, 
but,  as  her  heirs  at  law  and  next  of  kin, 


her  three  sisters,  Cornelia  Beekman  De 
Peyster,  Elizabeth  De  Peyster,  and  Cath- 
erine Augusta  De  Peyster,  and  her  niece 
Mary  B.  Bailey,  all  of  whom  have  since 
died.  The  appellants  are  the  personal  repre- 
sentatives of  the  deceased  next  of  kin. 
Elizabeth  Newton,  for  whose  benefit,  in 
part,  the  residuary  estate  was  directed  to 
be  devoted,  was  the  first  cousin  of  the  de- 
ceased. At  the  time  of  the  execution  of 
the  will,  on  May  28,  1889,  Elizabeth  New- 
ton was  forty-nine  years  of  age,  and  had 
been  a  widow  since  1872.  She  had  two 
sons,  Albert  L.  Newton,  then  about  thirty 
years  old,  and  Henry  J.  Newton,  then  about 
twenty  years  old.  Elizabeth  Newton  never 
remarried,  and  died  on  May  16,  1913.  Prior 
to  that  date,  her  two  sons,  Albert  L.  New* 
ton  and  Henry  J.  Newton,  had  each  died 
without  issue,  but  both,  at  the  time  of 
their  death,  were  over  twenty-one  years  of 
age.  The  respondents  are  the  personal 
representatives  of  the  said  Elizabeth  New- 
ton, Albert  L.  Newton,  and  Henry  J. 
Newton. 

The  residuary  clause  of  the  will  of  the 
testatrix  which  it  is  necessary  to  construe 
in  this  action  is  as  follows:  "Thirteenth. 
All  the  rest,  residue  and  remainder  of  my 
estate,  I  give,  devise  and  bequeath  to  my 
executor  hereinafter  named  in  trust  to  col- 
lect and  receive  the  rents,  issues  and  profits 
thereof  and  to  convert  the  realty  into 
money  at  public  or  private  sale  and  at 
such  time  or  times  and  upon  such  terms  as 
in  his  judgment  may  appear  for  the  best 
interests  of  my  estate,  to  divide  the  net 
proceeds  thereof,  together  with  the  person- 
alty of  my  residuary  estate  into  two  equal 
shares  and  to  set  apart  one  of  such  shares 
for  the  benefit  of  Elizabeth  Newton,  of 
Fredonia,  in  the  state  of  New  York,  and 
the  other  of  such  shares  for  the  benefit  of 
Dorus  Bailey,  Florence  Bailey,  Mary  De  Pey- 
ster Bailey,  three  of  the  children  of  my 
niece,  Mary  B.  Bailey,  and  to  invest  said 
shares  upon  bond  and  mortgage  of  other- 
wise unencumbered  real  estate,  or  upon 
other  lawful  securities,  with  liberty  to 
change  the  investment  or  investments  at 
his  discretion  for  any  other  of  the  kind 
above  described  and  to  collect  and  receive 
the  income  thereof  and  to  dispose  of  the 
same  and  of  the  principal  of  such  shares 
as  follows,  to  wit:  First.  To  pay  over 
to  said  Elizabeth  Newton  the  net  annual 
income  of  the  share  so  set  apart  for  her 
benefit,  for  and  during  the  term  of  her 
natural  life  and  from  and  after  her  decease 
to  her  children  in  equal  shares  until  they 
shall  respectively  attain  the  age  of  twenty- 
one  years,  and  as  each  of  such  children 
shall  reach  that  age  to  pay  over  to  him  or 
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her  an  equal  proportionate  part  of  the 
principal  of  such  share  and  of  the  net 
accrued  income  thereof.  Second.  To  pay 
the  net  annual  income  of  the  share  so  set 
apart  for  the  children  of  Mary  B.  Bailey 
to  or  for  the  benefit  of  said  children  re- 
spectively in  equal  shares  until  the  young- 
est of  said  three  children  shall  reach  the 
age  of  twenty-one  years  or  die,  whichever 
event  shall  first  take  place,  and  thereupon 
to  distribute  such  share  with  all  accrued 
income  thereof  to  and  among  said  three 
children  the  survivor  or  the  survivors  of 
them  equally,  share  and  share  alike,  the 
issue  of  a  deceased  child  to  take  the  share 
to  which  its  parent  would  have  been  entitled 
if  living." 

Tho  trust  referred  to  in  this  clause  for 
the   benefit    of    the    children    of   Mary    B. 
Bailey  has  been  administered  and  accounted 
for,  and  is  not  in  dispute  in  this  action. 
The  learned  courts   below  have   held   that 
the  two    sons    of    Elizabeth   Newton    took 
vested  remainders  in  the  trust  estate  for 
the    benefit     of     Elizabeth    Newton,     and 
awarded  this  estate  to  the  personal  repre- 
sentatives of  the  sons  of  Elizabeth  Newton. 
The   correctness   of   that   determination   is 
challenged  upon  this  appeal.     In  the  inter- 
pretation of  this  will,  the  consideration  of 
paramount    importance    is    to    discern    the 
intention  of  the  testatrix  as  expressed  in 
the  wilL     All  other  rules  for  the  interpre- 
tation   of    wills    are    subordinate    to    the 
requirement  that  the  intention  of  the  tes- 
tatrix should  be   sought  and  given   effect, 
when    that    may    lawfully   be    done.     The 
general  scheme  of  the  will,  as  well  as  the 
specific  clause   which   attempts   to   dispose 
of  the    residuary    estate,    is    indicative    of 
the  intention  of  the  testatrix  that  the  dis- 
position of  the  residuary  estate  should  be 
a  complete  and  final  disposition.     The  cir- 
cumstances disclosed  in   the  will  vindicate 
the  presumption  that  the  testatrix  did  not 
intend  to  die  intestate,  as  to  any  portion 
of  her  estate.     Yet   if  the  gift  contained 
in  the  residuary  clause  was  contingent,  as 
claimed    by    the    appellants,   the    testatrix 
must  be  held  to  have  died  intestate  as  to 
this  portion  of  her  residuary  estate.    If  the 
gift  had    been   out  of   the   general   estate, 
the  reason  for  believing  that  the  testatrix 
intended  it  should  be  vested,  rather  than 
contingent,    would    not    be    as    plain    and 
cogent  as  where  the  gift  is  of  the  residu- 
ary estate  itself.    Roosa  v.  Harrington,  171 
N.  Y.  341,  64  N.  E.  1;  Hersee  v.  Simpson, 
154  N.  Y.  502,  48  N.  E.  890. 

The  residuary  clause  contains  a  clear 
direction,  severing  and  setting  apart  a  par- 
ticular portion  of  the  estate,  to  be  applied  I 


clause.    Such  an  explicit  direction  for  sev- 
erance of  a  particular  portion  of  the  estate 
is   in   harmony    with   an    intent   that   the 
gift  should  vest,  rather  than  that  it  should 
be    contingent.     Vanderpoel   v.   Loew,    112 
N.  Y.  167,  19  N.  E.  481 ;  Steinway  v.  Stein- 
way,  163  N.  Y.  183,  67  N.  E.  312.    Not  only 
did  the  testatrix  provide  for  the  severance 
and    setting    apart    of    a    portion    of    her 
residuary  estate,  and  that  the   income  of 
that  portion  should  be  paid  to  Mrs.  New- 
ton during  her  life,  and,  after  her  decease, 
to  her  children  until  they  shall  respectively 
attain   the   age  of  twenty-one   years,   and 
that  upon  attaining  that  age  the  principal 
should  be  paid  to  them,  but  there  is  no 
provision   in   the   will   for  a  gift  over,  or 
any  words  of  survivorship  relating  to  the 
principal  gift.     The  absence  of  a  gift  over 
in   the   alternative,   and  of  any   words   of 
survivorship  in  this  connection,  has  a  spe- 
cial significance  arising  from  the  fact  that 
in  other  provisions  of  the  will,  where  the 
testatrix  desired  to  provide   for   survivor- 
ship, she  used  apt  words  expressive  of  such 
a  purpose.     The  residuary  clause  contem- 
plates   the    possibility    that    Mrs.    Newton 
might  die  before  both  of  her  sons  attained 
the  age  of  twenty-one  years.     It  is  clear 
that,  in  the  event  of  this  situation  present- 
ing itself,  that  the  income  was  to  be  paid 
to   her   sons   during  their   minority.     The 
fact  that  a  proportionate  share  of  the  in- 
come arising  from  the  portion  of  the  estate 
so  placed  in  trust  is  explicitly  directed  to 
be  paid  to  the  sons  of  Mrs.  Newton  during 
their  minority,  in  the  event  of  the  death 
of   their   mother,   and   that   this   direction 
as  to  the  payment  of  the  income  is  fol- 
lowed by   a   gift   of  the   principal  to  her 
sons,  is  also  expressive  of  an  intent  that 
the  gift  should   vest   in   the   sons  of  Mrs. 
Newton.    In  Vanderpoel  v.  Loew,  112  N.  Y. 
181,   19  N.  E.  484,  supra,  the  court  saidt 
"This  case  is  one  in  which  the  whole  in- 
come of  each  share,  from  the  death  of  the 
parent   to    the    time    of    payment,    is    be- 
queathed to  the   remaindermen,  a   circum- 
stance to  which  we  have  invariably  given 
great  weight,  as  denoting  an  intention  to 
vest  the  remainder  from  the  time  at  which 
the  income  begins  to  accrue."   (p.  181) 

All  of  the  circumstances  referred  to 
above,  when  considered  together,  clearly 
evince  an  intention  on  the  part  of  the  tes- 
tatrix that  she  should  not  die  intestate, 
as  to  the  portion  of  her  estate  bequeathed 
in  the  residuary  clause.  We  find  nothing 
in  the  residuary  clause  or  in  the  will,  when 
considered  as  a  whole,  indicative  of  a  con- 
trary intention.  On  behalf  of  the  appel- 
lants it  is   earnestly  argued  that,  in   the 
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to  pay  or  distribute  at  a  future  time,  and 
that  in  such  a  case  the  gift  will  be  con- 
sidered not  as  one  in  which  the  payment 
and  distribution  only  is  deferred,  but  as 
one  in  which  time  is  of  the  essence  of  the 
gift.  Where  a  contrary  intention  is  not 
manifested  in  the  will,  it  is  a  settled  rule 
of  construction  that,  if  futurity  is  annexed 
to  the  substance  of  the  gift,  the  vesting  of 
title  is  suspended,  but  if  the  gift  is  abso- 
lute, and  the  time  for  payment  only  is 
postponed,  the  gift  is  not  suspended,  but 
the  title  vests  at  once.  While  a  great 
many  authorities  might  be  cited  in  sup- 
port of  this  proposition,  it  is  sufficient  to 
refer  to  Re  Embree,  9  App.  Div.  602,  41 
N.  Y.  Supp.  737,  affirmed  in  154  N.  Y.  778, 
49  N.  E.  1096,  Dickerson  v.  Sheehy,  156 
App.  Div.  101,  141  N.  Y.  Supp.  35,  affirmed 
209  N.  Y.  592,  103  N.  E.  717,  and  Cam- 
mann  v.  Bailey,  210  N.  Y.  19,  30,  103  N.  E. 
824,  where  the  leading  authorities  on  this 
subject  are  reviewed. 

In  the  case  now  under  consideration,  we 
think  that  the  intention  of  the  testatrix 
is  clear,  that  the  gift  of  the  residuary 
estate  is  absolute,  and  only  the  time  of 
payment  or  enjoyment  is  postponed.  Futur- 
ity is  not  annexed  to  the  substance  of  the 
gift.  The  so-called  "divide  and  pay-over 
rule,"  which  the  appellants  invoke,  would, 
if  applied  to  this  case,  be  destructive  of  the 
intention  of  the  testatrix,  as  that  inten- 
tion is  revealed  in  her  will. 

In  Cammann  v.  Bailey,  supra,  where  the 
rule  which  the  appellants  seek  to  have  here 
applied  was  under  discussion,  Judge  Chase 
said:  "The  intention  of  the  testator  being 
reasonably  clear,  it  is  quite  unnecessary  to 
discuss  the  decisions  made  in  other  cases, 
involving  the  vesting  of  property  held  in 
trust.  Rules  for  the  construction  of  wills 
are  for  the  sole  purpose  of  ascertaining  the 
intention  of  the  testator;  and  if  the  inten- 
tion is  clear  and  manifest  it  must  control, 
regardless  of  all  rules  that  have  been 
formed  for  the  purpose  of  determining  their 
construction." 

In  Re  Tienken,  131  N.  Y.  391,  409,  30 
N.  E.  112,  Judge  Finch  said:  "We  have 
heretofore  said  that  the  rule  of  construc- 
tion, founded  upon  a  gift  flowing  only  from 
a  direction  to  divide,  has  many  exceptions, 
and  is  to  be  used  as  an  aid  to  ascertain 
the  intention,  and  not  as  a  force  to  pervert 
it." 

The  so-called  "divide  and  pay-over  rule" 
is  a  canon  of  construction,  rather  than  a 
rule  of  property,  and,  like  other  rules  which 
are  applicable  in  the  interpretation  of  wills, 
it  is  always  applied  in  subordination  to  the 
intention  of  the  testator  which  is  expressed 
in  the  will.    It  is  not  a  bard  and  fast  rule 


which  must,  of  necessity,  be  applied  when- 
ever a  certain  form  of  words  is  used,  with- 
out regard  to  the  expressed  intention  of 
the  testator.  The  "divide  and  pay-over 
rule,"  like  all  other  rules  which  courts 
utilize  to  aid  in  the  interpretation  of  wills, 
is  available  to  facilitate  them  in  ascertain- 
ing the  real  intention  of  the  testator.  In 
searching  for  the  intention  of  the  testator, 
where  there  is  nothing  in  the  will  which 
bespeaks  a  contrary  purpose,  the  "divide 
and  pay-over  rule"  may  furnish  valuable 
aid.  Notwithstanding  the  criticism  to 
which  the  rule  has  been  subjected  (Dicker- 
son  v.  Sheehy,  supra),  we  recognize  the 
force  of  the  rule,  and  have  not  hesitated  to 
give  it  effect,  when  to  do  so  aids  in  the 
discovery  of  the  intention  of  the  testator. 
It  it  a  rule  which  courts  will  never  apply, 
where  to  do  so  would  nullify  the  expressed 
intention  of  the  testator.  The  arguments 
of  the  learned  counsel  for  the  appellants, 
in  which  they  attempt  to  establish  that 
the  testatrix  did  not  intend  that  the  sons 
of  Mrs.  Newton  should  have  any  vested 
interest  prior  to  the  death  of  their  mother, 
and  in  which  they  urge  that  the  "divide 
and  pay-over  rule"  should  be  held  applic- 
able to  this  case,  need  not  be  further  dis- 
cussed. We  have  already  sufficiently  indi- 
cated that  the  will  discloses  the  intention 
of  the  testatrix  that  the  sons  of  Mrs. 
Newton  should  take  a  vested  and  not  a 
contingent  estate. 

It  follows  that  the  judgment  appealed 
from  should  be  affirmed,  with  costs. 

Willard  Bartlett,  Gh.  J.,  and  Hiscock, 
Chase,  Collin,  Hogan,  and  Cardoso,  JJ-, 
concur. 


MICHIGAN  SUPREME  COURT. 

ERIC  WESSBORG,  Exr.,  etc.,  of  Alice  E. 

Merrill  Wessborg,  Deceased, 

v. 

HERBERT  W.  MERRILL  et  al.,  Exrs.,  etc, 
of  William  Merrill,  Deceased,  Plffs.  in 
Err. 

(195  Mich.  556,  162  N.  W.  102.) 

Courts  —  probate  —  jurisdiction  over 
testamentary  trustee. 

1.  The  probate  court  has  jurisdiction  to 
compel  an  accounting  by  testamentary  trus- 
tees under  a  statute  requiring  them  to  give 
bond  to  perform  its  decrees,  and  giving  such 
court  authority  to  compel  final  judicial  set- 

Note.  —  For  discussion  of  the  question 
whether  a  testamentary  gift  in  the  form  of 
a  direction  to  pay,  to  divide,  or  to  convey  is 
contingent  on  survival  of  the  time  of  pay- 
ment or  conveyance,  and  for  references  to 
annotations  on  related  questions,  aee  anno- 
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tlement  of  the  account  of  a  testamentary 
trustee. 

For  other  cases,  see  Courts,  II.  a,  5,  in  Dig. 
1-62  N.  S. 

Executors  —  title  to  trust  property. 

2.  Executors  to  whom  stock  is  bequeathed 
as  trustees  hold  it  as  executors  and  not  as 
trustees,  where  they  never  qualify  as  trus- 
tees, but  deal  with  the  property  solely  as 
executors. 

For  other  cases,  see  Executors  and  Adminis- 
trators, II.  a,  2,  in  Dig.  1-62  N.  8. 

Will  —  vested  remainder  —  direction  to 
divide  stock. 

3.  A  vested  remainder  is  created  by  a  be- 
quest of  specified  stock  to  trustees  for  tes- 
tator's wife  and  children  to  hold  the  stock 
intact  until  a  specified  date  and  pay  divi- 
dends from  it  to  the  wife  and  children,  share 
and  share  alike,  and  directing  that,  after 
the  date  specified,  the  stock  shall  be  equally 
divided  among  them;  and,  therefore,  the 
share  of  a  child  dying  after  testator,  but 
before  the  arrival  of  date  of  distribution, 
passes  under  his  will. 

For  other  cases,  see  Wills,  III.  g,  9,  b,  in 
Dig.  1-52  N.  S. 

Same  —  devise  to  class. 

4.  A  gift  to  a  class  is  not  effected  by  a 
bequest  to  trustees  of  stock  to  divide  the 
income  between  testator's  wife  and  children, 
share  and  share  alike,  and  after  a  specified 
date  to  divide  the  stock  equally  among  them. 
For  other  cases,  see  WiUs,  HI.  g,  8,  in  Dig. 

1-62  N.  S. 

Election  of  remedies  —  resort  to  wrong 
court. 

5.  An  unsuccessful  resort  to  equity  to 
compel  recognition  by  a  testamentary  trus- 
tee of  an  alleged  right  under  the  will  is  not 
an  election  of  remedies  which  will  preclude 
resort  to  the  probate  court  which  has  juris- 
diction of  the  subject-matter,  to  secure  the 
desired  relief. 

For  other  cases,  see  Election  of  Remedies, 
II.  in  Dig.  1-62  N.  B. 

(March  30,  1917.) 

ERROR  to  the  Circuit  Court  for  Saginaw 
County  to  review  a  judgment  affirming 
an  order  of  the  Probate  Court  requiring 
the  respondents  to  pay  over  to  petitioner 
certain  dividends  and  corporate  stock.  Af- 
firmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  G.  W.  Davis,  for  plaintiffs  in  error. 

tation   following   Stevens   v.   Carroll,  post, 
1097. 

As  to  when  a  testamentary  gift  may  be 
considered  as  one  to  a  class,  see  annotation 
following  Blackstone  v.  Althouse,  L.R.A. 
1918B,  234. 

The    effect    of    choosing,    by    mistake,    a 
remedy  not  legally  available,  is  treated  in 
the  notes  to  Clark  v.  Heath,  8  L.R.A.(N.S.) 
144,  and  Harrill  v.  Davis,  22  L.R.A.(N.S.) 
1153. 


Messrs.  Weadock  £  Weadock,  for  de- 
fendant in  error. 

Steere,  J.,  delivered  the  opinion  of  the 
court: 

This  case  came  to  the  circuit  court  of 
Saginaw  county  on  an  appeal  taken  by  the 
executors  of  the  last  will  and  testament  of 
William  Merrill,  deceased,  from  an  order  of 
the  probate  court  of  that  county,  which, 
amongst  other  things,  required  them  to  pay 
one  sixth  of  the  dividends  declared  on  cer- 
tain stock,  left  bv  their  decedent  for  his 
wife  and  children,  to  Eric  S.  Wessborg,  ex- 
ecutor and  trustee  of  the  estate  of  his  wife, 
Alice  E.  Merrill  Wessborg,  deceased,  who 
was  a  daughter  of  William  Merrill.  The 
case  was  tried  in  the  circuit  court  before  a 
jury;  but,  at  conclusion  of  the  proofs,  it 
was  conceded  by  counsel  for  the  respective 
parties  that  questions  of  law  controlled, 
and,  after  argument  of  counsel,  the  court 
directed  a  verdict  and  rendered  judgment 
thereon,  affirming  in  substance  the  order 
made  by  the  probate  court.  The  executors 
thereupon  removed  the  proceedings  to  this 
court  for  review  by  writ  of  error. 

The  serious  controversy  between  these 
parties  centers  around  certain  stock,  known 
as  the  "Mitts  &  Merrill  stock,"  owned  by 
William  Merrill  at  the  time  of  his  death, 
and  disposed  of  in  his  will  as  will  later 
appear. 

S.  S.  Mitts  and  William  Merrill,  brothers- 
in-law,  were  together  for  many  years  as 
partners  in  a  profitable  manufacturing  busi- 
ness located  at  Saginaw,  Michigan,  devoted 
principally  to  making  special  kinds  of  ma- 
chinery, tools,  and  equipment  used  in  wood- 
working factories  and  sawmills.  In  1904, 
they  organized  their  business  into  a  cor- 
poration, under  the  name  of  Mitts  &  Mer- 
rill, with  a  capital  stock  of  $50,000,  divided 
into  shares  of  $100  each,  of  which  each  of 
them  took  249  shares  and  gave  to  each  of 
their  wives  one  share.  Upon  organization 
as  a  corporation,  composed  of  the  former 
partners  and  their  wives,  Mitts  was  elected 
president,  his  wife  vice  president,  and  Wil- 
liam Merrill,  secretary  and  treasurer. 

On  the  16th  day  of  February,  1907,  Wil- 
liam Merrill  died,  leaving  a  widow,  Eudora 
B.  Merrill,  and  five  children,  Herbert  W. 
Merrill,  the  oldest,  aged  thirty-two,  Eliza- 
beth M.  Gage,  Alice  E.  Merrill,  George  P. 
Merrill,  and  Edith  J.  Merrill,  the  youngest, 
aged  seventeen  years.  He  left  a  last  will 
and  testament,  executed  on  February  8, 
1905,  approximately  two  years  before  he 
died.  This  will  consists  of  seventeen  para- 
graphs, containing  numerous  provisions  and 
bequests,  most  of  which  are  not  questioned 
nor  material  to  this  inquiry.    By  the  ninth 
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paragraph,  which  is  the  chief  subject  of  con- 
tention here,  deceased  disposed  of  his  Mitts 
&  Merrill  stock  as  follows :  "I  give  and  be- 
queath unto  my  wife,  Eudora  B.  Merrill, 
my  son  Herbert  W.  Merrill,  and  to  my  son- 
in-law  Phillips  H.  Gage,  and  to  their  sur- 
vivors, all  my  stock  in  Mitts  &  Merrill,  a 
corporation,  in  trust,  however,  for  my  wife 
and  five  children,  to  hold  said  stock  intact 
until  August  11th,  1914,  and  to  pay  the 
dividends  from  said  stock  to  my  wife  Eu- 
dora B.  Merrill,  and  to  each  of  my  live  chil- 
dren and  to  their  respective  heirs,  share  and 
share  alike  (except  as  stated  in  tU  H  and 
12).  After  August  11th,  1914,  the  stock 
shall  be  equally  divided  among  them  (ex- 
cept as  stated  in  T  12),  and  each  may  dis- 
pose of  his  or  her  own  stock  at  will,  under 
this  condition,  however,  that  the  stock  shall 
be  sold  to  one  of  their  own  number,  to  keep 
it  in  the  family,  providing  the  price  ob- 
tained is  as  good  as  any  outsider  will  give." 

Paragraphs  10  and  16  provide: 

"Tenth.  All  the  rest  and  residue  of  the 
property  of  which  I  may  die  seised  or  pos- 
sessed, I  give,  bequeath  and  devise  unto  my 
wife,  Eudora  Merrill,  and  to  my  two  sons 
and  three  daughters  share  and  share  alike 
and  to  their  respective  heirs,  except  as 
stated  in  f\  12  and  13." 

''Sixteenth.  I  appoint  my  wife,  the  said 
Eudora  B.  Merrill,  and  my  son  the  said 
Herbert  W.  Merrill,  and  my  son-in-law  the 
said  Phillips  H.  Gage,  executors  of  this  my 
last  will  and  testament." 

This  will  was  admitted  to  probate  on  the 
3d  day  of  April,  1907,  and  the  executors 
named  in  it  qualified  as  such,  giving  bond 
for  the  faithful  performance  of  their  duties. 
An  inventory  of  the  estate,  which  was  filed 
in  the  probate  court  and  verified  by  the 
usual  oath  of  the  executors,  as  "a  true  and 
perfect  inventory,"  showed  assets  aggregat- 
ing something  over  $84,000,  including  the 
Mitts  &  Merrill  stock,  which  was  appraised 
at  $38,350;  but  the  estate  and  this  stock 
ultimately  proved  to  be  of  much  greater 
value. 

About  four  months  after  her  father's 
death  Alice  E.  Merrill  was  married  to  Wess- 
borg,  appellee  herein.  No  children  were 
born  to  them,  but  on  December  24,  1912, 
they  legally  adopted  as  their  daughter  and 
heir  at  law,  an  infant  girl,  born  the  preced- 
ing February,  named  in  the  records  of  her 
adoption  Greta  Wessborg,  and  thereafter 
assumed  towards  her,  in  fact  and  law,  the 
relation  of  parents.  On  March  24,  1913, 
Alice  E.  Merrill  Wessborg  died  intestate, 
survived  by  her  husband  and  adopted 
daughter  Greta.  By  her  will,  executed 
March  15,  1913,  she  nominated  Wessborg 
her  husband,  executor  and  trustee  of  her 


estate,  which  she  provided  should  be  im- 
pounded in  trust  until  after  the  death  of 
her  mother  and  an  aunt,  and  until  her 
"daughter  Greta  Wessborg"  should  arrive 
at  the  age  of  twenty-five  years,  when  it 
should  be  divided  between  her  and  "my  said 
husband  Eric  Wessborg,"  if  both  survived; 
otherwise,  the  survivor  should  receive  the 
whole  thereof.  In  the  meantime,  the  net 
proceeds  of  her  estate  were  to  be  distributed 
between  her  husband  and  daughter,  her 
mother,  an  aunt,  and  a  cousin,  in  specified 
portions  and  manner. 

Aside  from  the  Mitts  &  Merrill  stock,  the 
duties  of  the  executors  were  such  as  would 
usually  arise  in  the  probation  of  an  estate, 
with  little  indebtedness,  and  in  reasonably 
good  condition  for  assembling  and  distrib- 
uting its  assets  to  beneficiaries,  and,  with 
approval  of  the  other  executors,  Herbert 
Merrill  looked  after  the  details,  and  per- 
formed the  active  duties  demanded  of  the 
executors.  The  certificate  for  249  shares  in 
the  Mitts  &  Merrill  company,  issued  to  Wil- 
liam Merrill,  was  found  after  his  death  in 
his  private  safe  at  the  office  of  the  corpora- 
tion, and  was  taken  charge  of  by  Herbert, 
under  authority  of  the  will,  but  remained 
as  an  asset  of  the  estate  in  his  father's 
name,  untransferred  on  the  books  of  the 
corporation. 

Owing  to  a  failure  to  agree  as  to  salar- 
ies, no  director  was  chosen  to  fill  William 
Merrill's  place  on  the  board  of  directors  for 
nearly  a  year  after  his  death,  and  on  Janu- 
ary 7,  1908,  a  paper  was  signed  by  Phillips 
H.  Gage,  Eudora  B.  Merrill,  and  Herbert  W. 
Merrill,   agreeing  between  themselves,  "as 
executors  and  trustees  of  the  estate  of  Wil- 
liam Merrill,"  that  Herbert  should  have  full 
authority  to  represent  the  interests  of  the 
estate  in  the  Mitts  &  Merrill  corporation, 
and  vote  the  249   shares  of   stock  at  all 
stockholders'    meetings.      By    its    express 
terms  this  Agreement  expired  April  1, 1909. 
but  Herbert  testified  that  he  was  permitted 
to  act  under  it  until  the  time  of  the  trial. 
This   was   supplemented   by    the    following 
agreement,  approved  by  the  probate  court, 
dated  April  13,  1908.: 

In  the  Matter  of  the  Estate  of  William 
Merrill,  Deceased. 
Whereas,  the  estate  of  William  Merrill, 
deceased,  owns  a  half  interest  in  the  cor- 
poration of  Mitts  &  Merrill,  lacking  one 
share,  which  is  owned  by  Eudora  B.  Mer- 
rill ;  and  whereas,  it  has  been  impossible  to 
make  satisfactory  arrangements  regarding 
the  salary  of  H.  W.  Merrill  who  represents 
the  interests  of  the  estate  of  William  Mer- 
rill, deceased,  in  the  corporation,  acting  as 
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a    director,   and   secretary   and    treasurer 
thereof: 

Therefore  we,  the  undersigned  executors 
and  heirs  of  the  estate  of  William  Merrill, 
deceased,  do  most  respectfully  petition  your 
honorable  probate  court  that  an  order  be 
issued  allowing  said  H.  W.  Merrill  for  hiB 
services,  as  representative  of  said  estate,  a 
yearly  salary  as  follows:  The  sum  of  $628 
to  make  his  salary  $2,500  for  the  year  end- 
ing February  29,  1908,  and  thereafter  the 
sum  of  three  thousand  dollars  ($3,000)  per 
year  until  such  time  as  the  corporation  of 
Mitts  &  Merrill  shall  arrange  to  pay  a  satis- 
factory salary  to  said  representative. 

Alice  E.  Wessborg. 

Eudora  B.  Merrill. 

Eudora  B.  Merrill,  Ex'r. 

Elizabeth  M.  Gage. 

Phillips  H.  Gage,  Executor. 

Herbert  drew  the  salary  provided  for  in 
this  agreement  until  March  1,  1910,  after 
which  an  arrangement  was  made  settling 
the  disagreement  as  to  salary,  for  acting  in 
his  father's  previous  capacity  as  secretary 
and  treasurer  for  the  company,  and  he 
thereafter  was  paid  by  it. 

Over  $185,000  was  received  by  the  execu- 
tors as  dividends  on  the  249  shares  of  stock 
in  the  Mitts  &  Merrill  corporation,  paid  by 
its  checks  drawn  in  favor  of  the  estate  of 
William  Merrill,  in  whose  name  the  stock 
continued  on  the  corporation  books.  These 
checks  were  indorsed  by  the  executors,  and 
deposited  to  the  credit  of  the  estate  in  a 
Saginaw  bank.  In  checking  on  this  account, 
the  executors  used  a  special  form  of  check 
headed  "William  Merrill  Estate." 

From  the  time  of  William  Merrill's  death 
to  that  of  his  daughter  Alice,  all  dividends 
received  on  the  Mitts  &  Merrill  stock  were 
paid  by  the  executors  in  equal  shares  to  his 
widow  and  five  children,  Alice  regularly  re- 
ceiving her  one  sixth  with  the  rest,  but 
none  of  the  dividends  accruing  since  her 
death  have  been  paid  to  Eric  Wessborg,  her 
husband  and  executor  of  her  estate.  He 
testifies  that  his  inquiry  of  Herbert  as  to 
dividends  was  answered  evasively,  and  they 
talked  about  Wessborg  selling  his  and  his 
baby's  share  in  the  estate,  as  a  result  of 
which  Herbert  made  a  memorandum  of  a 
proposal  and  handed  it  to  him  to  sign,  but 
he  declined,  and  later  he  went  and  talked  to 
Phillips  Gage  about  it,  who  told  him  there 
was  talk  in  the  family  as  to  whether  he 
and  Greta  had  any  interest  or  right  in  the 
estate,  over  which  there  was  some  diversity 
of  opinion,  and  Gage  suggested  that  he  take 
legal  counsel  before  making  any  settlement 
with  Herbert.  This  he  did.  Being  denied, 
after   demand,   participation   in   the   divi- 


dends, and  refused  recognition  as  executor 
of  his  wife's  estate,  he  first  attempted  legal 
proceedings  to  secure  the  same  by  a  bill  in 
chancery  and  a  petition  for  removal  of  the 
executor,  which  proved  abortive,  and,  after 
the  period  specified  in  paragraph  9  of  Wil- 
liam Merrill's  will  had  expired,  he  filed  his 
petition  with  the  probate  court,  asking  for  a 
determination  of  the  dividends  declared  and 
paid  on  the  Mitts  &  Merrill  stock  since  the 
death  of  Alice  E.  M.  Wessborg,  for  an  order 
requiring  the  executors  to  pay  him  one  sixth 
of  the  same  and  to  turn  over  one  sixth  of 
said  stock  to  him,  as  executor  of  the  last 
will  and  testament  of  his  wife  Alice. 

The  petition  and  answer  are  lengthy  and 
elaborate  pleadings,  presenting  numerous  is- 
sues and  subissues,  but  the  substance  of  all 
serious  controversy  between  the  parties  is 
stated  in  three  questions,  proposed  by  appel- 
lants' counsel  to  the  trial  court  as  present- 
ing the  issues  raised  on  their  appeal,  which 
are: 

"(1)  Is  the  Mitts  &  Merrill  corporation 
stock  and  the  dividends  arising  therefrom, 
which  have  not  been  paid  to  the  petitioner 
or  to  his  decedent,  in  the  respondents'  pos- 
session as  executors  of  the  last  will  and  tes- 
tament of  William  Merrill,  deceased,  or  in 
the  possession  of  the  individuals  Herbert  W. 
Merrill,  Eudora  B.  Merrill,  and  Phillips  H. 
Gage,  as  legatees  and  trustees  thereof? 

"(2)  Was  there  a  settlement  made  by  and 
between  the  legatees  of  William  Merrill,  de- 
ceased, and  the  executors  of  his  last  will 
and  testament  and  distribution  of  his  estate 
made,  as  provided  by  his  will? 

"(3)  Did  the  title  to  the  Mitts  &  Merrill 
stock  at  the  date  of  the  death  of  William 
Merrill  vest  in  the  three  persons  named  as 
legatees  and  trustees  of  said  stock,  to  be 
kept  by  them  intact  until  August  11,  1914?" 

There  is  no  proof  to  sustain  the  affirma- 
tive of  the  second  question,  so  far  as  the 
Mitts  &  Merrill  stock  is  concerned,  and  it 
calls  for  no  consideration. 

Upon  the  proposition  involved  in  the  first 
question  appellants'  counsel  quotes  from 
Perry  on  Trusts  the  statement  that,  "if  a 
testator  in  his  will  appoints  his  executor  to 
be  a  trustee,  it  is  as  if  different  persons  had 
been  appointed  to  each  office,"  and  contends, 
as  we  gather  from  the  lengthy  discussion  of 
their  powers,  and  the  jurisdiction  over  them 
in  both  capacities,  that  appellants  held  this 
stock  under  the  will  as  trustees,  and  not 
as  executors,  for  which  reason  the  probate 
court  was  without  jurisdiction  to  act,  a 
chancery  court  being  the  proper  tribunal 
in  which  to  demand  an  accounting,  from  a 
trustee,  citing  authorities. 
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The  petition  runs  against  appellants  as 
"executors  and  trustees  under  the  last  will 
and  testament  of  William  Merrill,"  and  we 
are  impressed  that,  had  they  qualified  and 
acted  in  the  capacity  of  testamentary  trus- 
tees,   rather   than    executors,    the   probate 
court   would    have   jurisdiction    under   the 
provisions  of  Act  No.  253,  Pub.  Acts  1899 
(re-enacted  in   the   recent  Judicature  Act 
[Pub.  Acts  1915,  No.  314;   3  Comp.  Laws 
1915,  §   14052  et  seq.]),  entitled,  "An  Act 
to  Establish  and  Confirm  the  Jurisdiction 
of  Probate  Courts  Over  Testamentary  Trusts 
and  Trustees,  and  to  Provide  for  the  Admin- 
istration and  Control  of  Such  Trusts  in  Said 
Courts."     Under  this  act,  every  testamen- 
tary trustee,  before  entering  upon  his  duties 
as  such  is  required  to  give  a  bond,  to  be 
approved   by   the   court,   for   faithful   per- 
formance of  the  trust  in  various  stated  par- 
ticulars, among  which  is  "to  perform  all 
orders  and  decrees  of  the  probate  court,  by 
the  trustee  to  be  performed  in  the  premises" 
(§  3),  and  §  28  provides  that  "the  probate 
court  may  compel  a  final  judicial  settlement 
of  the  account  of  a  testamentary  trustee," 
where  the  trust  created  by  the  will  is  ready 
to  be  executed,  "so  that  the  persons  bene- 
ficially interested  are,  by  the  terms  of  the 
will,   or  by  operation   of   law,   entitled  to 
receive  any  money  or  other  property  from 
the  trustee." 

Paragraph  9  of  the  will  makes  clear  that 
after  August  11,  1914  (except  as  stated  in 
1  12,  which  is  irrelevant  here) ,  the  persons 
beneficially  interested  are  entitled  to  re- 
ceive from  appellants  the  249  shares  of 
Mitts  &  Merrill  stock,  with  any  collected 
dividends  yet  unpaid,  whether  in  their  hands 
as  executors  or  trustees.  The  proof  is,  how- 
ever, convincing  that  they  received,  handled, 
and  hold  this  stock  as  executors.  They  took 
possession  of  it  as  such,  charged  themselves 
with  it  as  executors,  inventoried  and  ap- 
praised it  as  an  asset  of  the  William  Merrill 
estate,  continued  to  hold  it  in  the  name  of 
the  estate,  untransferred,  collected  dividends 
paid  to  them  as  executors  by  checks  drawn 
in  favor  of  the  estate,  indorsed  the  checks 
as  executors,  and  deposited  them  in  bank  to 
the  estate's  account,  and,  as  executors,  drew 
checks  on  that  account  in  distributing  the 
dividends  to  beneficiaries.  They  never  quali- 
fied as  trustees,  filed  no  bond,  which  was  a 
prerequisite  to  legal  possession  and  control 
of  the  property  in  that  capacity,  and  made 
no  assignment  of  the  stock  to  themselves  as 
trustees.  They  could  accept  the  trust  and 
perform  the  duties  of  trustee,  only  after  fil- 
ing the  required  bond.  Re  Erdman,  179 
Mich.  567,  146  N.  W.  400.  The  estate  has 
not  been  closed,  and  no  order  of  the  probate 
court  has  been  made,  assigning  this  stock  to 
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them  as  trustees,  or  releasing  them  from 
accountability  for  it  under  their  executor's 
bond,  as  an  inventoried  asset  of  the  estate. 
The  period  of  trust  having  expired,  and 
the  persons  named  in  the  will  to  act  as  ex- 
ecutors and  trustees  being  the  same,  the 
stressed  question  of  their  official  capacity 
impresses  us,  under  the  present  situation  of 
affairs,  as  of  minor  significance  and  some- 
what academic;  but,  whatever  its  impor- 
tance, we  fully  agree  with  the  trial  court 
that,  under  the  undisputed  evidence,  appel- 
lants held,  handled,  controlled,  were  legally 
in  possession  of,  and  accountable  for  this 
stock  and  the  dividends  from  it  as  execu- 
tors, and,  by  their  own  acts  and  admissions 
of  record,  they  are  not  in  a  position  to  suc- 
cessfully maintain  before  a  court  to  the 
contrary. 

The  propositions  urged  for  appellants  un- 
der the  third  question  are  in  substance, 
that,  by  the  provisions  of  ^  9  of  his  will,  the 
testator  made  no  direct  present  gift  of  the 
Mitts  &  Merrill  stock  to  the  beneficiaries 
named,  but  bequeathed  it  in  trust  to  appel- 
lants to  hold  intact,  and  in  their  names, 
until  a  designated  date,  with  directions  that, 
when  that  future  time  arrived,  they  should 
divide  it  amongst  specified  beneficiaries,  not 
as  a  gift  in  prassenti  with  enjoyment  de- 
ferred, but  with  only  present  enjoyment  of 
income  and  a  gift  in  futuro;  that  the  future 
distribution  was  to  a  class,  and  confined  to 
persons  of  that  class  in  existence  at  the  date 
when  the  distribution  is  directed  to  be 
made,  and  the  contemplated  gift  to  any  in- 
dividual of  that  class  is  contingent  upon 
survivorship ;  that  appellee's  wife  Alice  hav- 
ing died  over  a  year  before  the  date  of  dis- 
tribution, neither  she  nor  her  estate,  as 
a  fictitious  or  juridical  person,  could  par- 
ticipate. 

The  rule  of  construction  relied  upon  in 
support  of  these  propositions,  as  applied  by 
appellants'  counsel,  with  abundant  citation 
of  authority,  to  certain  provisions  and  omis- 
sions specially  pointed  out  in  the  will,  is 
thus  concisely  stated  in  Warner  v.  Durant, 
76  N.  Y.  133,  and  quoted  with  approval  in 
Palms  v.  Palms,  68  Mich.  355,  36  N.  W.  419 : 
"Where  there  is  no  gift,  but  by  a  direction 
to  executors  or  trustees  to  pay  or  divide, 
and  to  pay  at  a  future  time,  the  vesting  will 
not  take  place  until  that  time  arrives." 

There  is,  however,  a  marked  exception  to 
this  rule,  or  "distinction  grafted  upon  it,** 
also  stated  in  Warner  v.  Durant,  as  fol- 
lows: "Where  the  gift  is  to  be  severed  in- 
stanter  from  the  general  estate,  for  the 
benefit  of  the  legatee,  and  in  the  meantime 
the  interest  thereof  is  to  be  paid  him,  that 
is  indicative  of  the  intent  of  the  testator 
that  the  legatee  shall,  at  all  events,  have 
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tile  principal,  and  is  to  wait  only  for  the 
payment  until  tne  day  fixed." 

In  Toms  v.  Williams,  41  Mich.  552,  2 
N.  W.  814,  this  distinction  was  recognized 
and  applied,  it  being  said:  "While  there 
has  been  some  variance  among  the  authori- 
ties concerning  the  legal  distinctions  be- 
tween vested  and  contingent  estates,  they 
chiefly  agree,  first,  in  favoring  the  vesting 
of  interests;  and,  second,  in  treating  future 
interests  as  vested,  where  there  is  any  pres- 
ent interest  in  the  income  of  the  property. 
.  .  .  The  New  York  cases,  which  are  quite 
as  technical  as  any  others  in  raising  diffi- 
culties against  perpetuities,  are  quite  clear 
in  favoring  construction  in  aid  of  vesting" 
—citing  twenty-odd  cases. 

To  the  same  effect,  vide,  also,  Taylor  ▼. 
Richards,  163  Mich.  667,  117  N.  W.  208. 

It  is  true  that,  in  the  paragraph  dispos- 
ing of  the  Mitts  &  Merrill  stock,  the  testa- 
tor did  not,  in  exact  language,  first  make 
gift  direct  to  the  intended  beneficiaries;  but 
he  did  expressly  provide  that  the  named 
stock  should  be  set  apart,  severed  instanter 
from  his  general  estate,  and  held  intact  by 
appellants,  under  a  naked,  impassive  trust, 
"for  my  wife  and  five  children"  until  a 
specified  date,  but  in  the  meantime  the  divi- 
dends realized  from  it  were  to  be  paid  to 
his  wife  and  to  each  of  his  five  children,  and 
to  their  respective  heirs,  "share  and  share 
alike."  His  wife  and  five  children  so  pro- 
vided for  in  his  will,  made  two  years  before, 
were  all  living  when  he  died,  and  were  regu- 
larly paid,  "share  and  share  alike/'  the  lib- 
oral  dividends  this  stock  furnished,  until  the 
daughter  Alice  died  six  years  later. 

It  is  to  be  noted  that  the  property  under 
consideration  here  is  personal,  and,  while 
the  general  rule  as  to  vesting  of  title  in 
personal  and  real  estate  is  broadly  the  same, 
yet,  in  construing  the  language  of  a  will  re- 
lating to  an  interest  in  land,  where  more 
technical  terms  may  be  essential  to  make 
plain  the  nature  of  the  estate  granted  than 
in  a  gift  of  personalty,  a  more  critical  con- 
sideration of  the  words  or  language  used  is 
sometimes  important.  In  Hawkins  on  Wills, 
2d  ed.  223,  it  is  said:  "The  rules  as  to  the 
vesting  of  gifts  by  will  differ  according  as 
the  subject-matter  is  personal  estate,  real 
estate,  or  a  legacy  charged  on  land." 

On  page  227  the  author  lays  down  the 
rule  that:  "In  bequests  of  personal  estate, 
a  gift  of  the  whole  interim  interest  to  or 
for  the  benefit  of  the  legatee  prima  facie 
vests  the  principal.  .  .  .  The  rule  is  the 
same  where  the  interest  is  given  to  other 
persons,  to  be  applied  for  the  benefit  of  the 
legatee.  Thus,  a  bequest  to  the  children  of 
A  when  they  attain  twenty-one,  the  interest 
to  be  applied  for  their  maintenance  and 
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education  during  their  minorities,  vests  in 
the  children  at  birth." 

In  Beach  on  the  Law  of  Will,  §  178,  under 
heading  "The  Effect  of  a  Bequest  of  Inter- 
mediate Income,"  this  subject  is  more  amply 
discussed,  with  citation  of  authorities,  fully 
sustaining  the  rule  above  stated. 

The  characteristics  of  a  class  do  not  apply 
to  deceased's  wife  and  five  children,  under 
the  facts  in  the  case  and  provisions  of  the 
will.  There  is  no  language  in  the  will  nam- 
ing them  as  a  class,  or  indicating  that  they 
are  so  intended.  All  are  made  equal  objects 
of  testator's  bounty,  and  each  is  given  a  dis- 
tinct, equal  part,  share  and  share  alike,  of 
his  holding  in  the  capital  stock  of  this  cor- 
poration, which  is  divided  into  shares.  Each 
was  living  when  the  will  was  made  and 
when  the  testator  died,  from  which  time  his 
will  spoke,  and  the  estate  vested  in  his  bene- 
ficiaries, in  the  absence  of  clear  and  unam- 
biguous language  plainly  directing  to  the 
contrary.  No  condition  of  survivorship  is 
found  stated  in  the  will,  nor  provision  for 
lapsed  legacies,  nor  words  of  exclusion  used. 
Each  was  given  the  intermediate  income  of 
his  or  her  share  until  the  date  for  final  dis- 
tribution, which  involved  no  stated  contin- 
gencies, and  was  certain  to  arrive.  It  is 
said  in  Re  Brown,  154  N.  Y.  313,  48  N.  E. 
537:  "In  legal  contemplation  a  gift  to  a 
class  is  an  aggregate  sum  to  a  body  of  per- 
sons uncertain  in  number  at  the  time  of  the 
gift,  to  be  ascertained  at  a  future  time,  who 
are  to  take  in  equal  or  in  some  other  defi- 
nite proportions,  the  share  of  each  being 
dependent  for  its  amount  upon  the  ultimate 
number." 

Vide,  also,  Re  Ives,  182  Mich,  699,  148 
X.  W.  727. 

We  think  this  is  primarily  a  matter  for 
the  probate  court,  under  the  holding  in 
Brooks  v.  Hargrave,  179  Mich.  136,  146 
N.  W.  325,  and  the  action  taken  by  appellee 
prior  to  July  11,  1914,  did  not  amount  to  an 
election  of  remedies  which  precluded  this 
petition,  but  rather  was  in  the  nature  of 
an  attempt  to  pursue  a  wrong  but  not  in- 
consistent remedy. 

Under  the  foregoing  conclusions  upon  the 
controlling  question,  no  errors  are  found  re- 
quiring that  the  judgment  of  the  trial  court 
should  be  disturbed,  and  the  same  is  hereby 
affirmed  with  costs,  with  the  exception  that, 
being  strongly  of  the  opinion  this  record  is 
unreasonably  enlarged  by  a  detailed  volume 
of  matter  unnecessary  to  the  controlling 
questions  involved,  inserted  on  the  insis- 
tence of  the  appellee,  half  of  the  costs  of 
printing  the  record  shall  be  borne  by  the 
latter. 

Rehearing  denied  June  1,  1917* 
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LEVI  FULTON  et  al. 
v. 

FLORA  FULTON,  Appt.,  and 
W.  C.  SHEPARD. 

(179  Iowa,  948,  162  N.  W.  253.) 

Will  —  contingent    remainder  —  devise 
to  divide  at  death  of  life  tenant. 

1.  A  devise  of  real  estate  to  testator's 
wife  for  life  and,  upon  her  death,  the  prop- 
erty to  be  divided  among  testator's  chil- 
dren, creates  a  contingent  remainder  in  the 
children. 

For  other  cases,  see  Wills,  III.  g,  9,  b,  in 
Dig.  1-52  N.  B. 

Same  —  construction  —  intent    of    tes- 
tator. 

2.  In  the  construction  of  a  will  the  intent 
of  the  testator,  as  it  is  fairly  gathered  from 
the  will,  must  prevail. 

For  other  cases,  see  Wills,  III.  a,  in  Dig. 
1-52  N.  8. 

(Deemer  and  Weaver,  J  J.,  dissent.) 

(April  6,  1917.) 

APPEAL  by  the  widow  of  a  deceased  son 
of  testator  Levi  Fulton,  deceased,  from 
a  judgment  of  the  District  Court  for  But- 
ler County  in  plaintiffs'  favor  in  an  ac- 
tion brought  to  construe  testator's  will. 
Affirmed. 

Statement  by  Evans,  J.: 

Action  to  construe  a  will.  The  question 
presented  is  whether  the  children  of  the  tes- 
tator took  a  vested  or  a  contingent  remain- 
der at  the  time  of  his  death.  The  remainder 
was  subject  to  the  life  estate  of  the  widow. 
One  son  died  without  issue  after  the  death 
of  the  testator,  but  before  the  death  of  the 
widow.  The  deceased  son  left  a  widow  sur- 
viving him.  This  widow  claims,  as  sole 
devisee  of  her  husband,  the  remainder  al- 
leged to  have  vested  in  her  husband  upon 
the  death  of  the  testator.  The  trial  court 
held  that  the  remainder  was  contingent,  and 
not  vested.  The  widow  of  the  deceased  son 
has  appealed. 

Mr.  W.  C.  Shepard  and  A.  H.  Ashley, 

for  appellant: 

Testator's  children,  named  as  devisees, 
took  vested  remainders. 

Note.  —  For  discussion  of  the  question 
whether  a  testamentary  gift  in  the  form  of 
a  direction  to  pay,  to  divide,  or  to  convey  is 
contingent  on  survival  of  the  time  of  pay- 
ment or  conveyance,  and  for  references  to 
annotations  on  related  questions,  see  anno- 
tation following  Stevens  v.  Carroll,  post, 
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Callison  v.  Morris,  128  Iowa,  297,  98 
N.  W.  780;  Haviland  v.  Haviland,  130  Iowa, 
611,  5  L.R.A.(N.S.)  281,  105  N.  W.  354; 
Archer  v.  Jacobs,  125  Iowa,  467,  101  N*.  W. 
195;  Jonas  v.  Weires,  134  Iowa,  47,  111 
N.  W.  453. 

Under  the  terms  of  the  will,  the  clause 
therein  reading,  "In  case  of  the  death  of  any 
of  said  children  without  issue  living,  then 
the  share  of  such  child,  shall  be  divided 
equally  amongst  the  surviving  children,  or 
their  legal  heirs,"  is  to  be  interpreted  as 
having  reference  to  the  death  of  such  bene- 
ficiary before  the  will  takes  effect  by  the 
decease  of  the  testator. 

Blain  v.  Dean,  160  Iowa,  708,  142  N.  W. 
418;  Archer  v.  Jacobs,  125  Iowa,  467,  101 
N.  W.  195;  Tarbell  v.  Smith,  126  Iowa,  388, 
101  N.  W.  118;  Callison  v.  Morris,  123  Iowa, 
297,  98  N.  W.  780;  Collins  v.  Collins,  116 
Iowa,  703,  88  N.  W.  1097. 

Mr.  C.  G.  Burling,  for  appellees: 

The  will  in  this  case  makes  a  contingent 
remainder. 

McClain  v.  Capper,  98  Iowa,  145,  67 
N.  W.  1;  Wilhelm  v.  Calder,  102  Iowa,  342, 
71  N.  W.  214;  Taylor  v.  Taylor,  118  Iowa, 
407,  92  N.  W.  71;  Baker  v.  Hibbs,  167  Iowa, 
174,  149  N.  W.  85;  Jordan  v.  Hingle,  111 
Iowa,  45,  82  N.  W.  426;  Birdsall  v.  Bird- 
sail,  157  Iowa,  363,  36  L.R.A.(N.S.)  1121, 
132  N.  W.  809. 

The  testator  may  by  proper  language 
postpone  the  vesting  of  his  estate  in  his 
children,  until  the  death  of  a  surviving 
wife,  and  provide  for  the  distribution  of  his 
property  among  those  who  survive  her. 

Wilhelm  v.  Calder,  102  Iowa,  342,  71 
N.  W.  214;  McClain  v.  Capper,  98  Iowa, 
145,  67  N.  W.  102;  Taylor  v.  Taylor,  118 
Iowa,  407,  92  N.  W.  71 ;  Birdsall  v.  Birdsall. 
157  Iowa,  363,  36  L.R.A.(N.S.)    1121,   132 

N.  W.  808. 

The  intention  of  the  testator  is  the  first 

and  great  object  of  inquiry. 

Baker  v.  Hibbs,  167  Iowa,  174,  149  N.  W. 
87;  Jordan  v.  Hinkle,  111  Iowa,  45,  82 
N.  W.  426;  Meek  v.  Briggs,  87  Iowa,  610, 
43  Am.  St.  Rep.  410,  54  N.  W.  466;  Jordan 
v.  Woodin,  93  Iowa,  453,  61  N.  W.  948; 
Wilhelm  v.  Calder,  102  Iowa,  342,  71  N.  W. 
214;  Law  v.  Douglass,  107  Iowa,  608,  78 
N.  W.  212. 

Evans,  J.,  delivered  the  opinion  of  the 

court: 

The  testator  was  Levi  Fulton.  He  left 
surviving  him  a  widow  and  eight  children. 
He  devised  certain  real  estate  in  Butler 
county  the  material  part  of  his  will  being 
as  follows: 

"First:  After  the  payment  of  my  just 
debts,  including  funeral  expenses  and   ex- 
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penses  of  administration,  I  give,  devise  and 
bequeath  unto  my  wife,  Elizabeth  Fulton, 
to  hold  during  the  balance  of  her  natural 
life,  and  enjoy  the  rents  and  profits  there- 
from, the  following  described  property,  to 
wit:     [Describing  it] 

"Second:  Upon  the  death  of  my  wife, 
I  direct  that  all  my  property,  real  and  per- 
sonal, shall  be  divided  between  my  eight 
children,  viz.:  [Naming  them.]  In  case 
of  the  death  of  any  of  said  children  without 
issue  living,  then  the  share  of  such  child, 
shall  be  divided  equally  among  the  surviv- 
ing children,  or  their  legal  heirs." 

One  of  the  surviving  children  of  the  tes- 
tator was  John  Fulton,  who  died  without 
issue  before  the  death  of  the  surviving 
widow  of  the  testator.  If  John  Fulton  had 
survived  the  widow  of  the  testator,  he  would 
have  taken  under  the  will  as  one  of  the 
remaindermen. 

It  is  contended  for  the  appellant  that 
John  Fulton  took  at  the  death  of  the  tes- 
tator a  vested  remainder,  the  enjoyment  of 
which  only  was  postponed  during  the  life 
of  the  surviving  widow.  On  the  other  hand, 
it  is  contended  for  appellees  that  the  chil- 
dren of  the  testator  took  a  contingent  re- 
mainder only,  and  that,  by  the  terms  of  the 
will,  the  remainder  could  vest  only  upon 
the  death  of  the  surviving  widow,  and  vest 
then  only  in  such  of  the  children  as  should 
survive  the  widow,  and  in  the  issue  of  those 
deceased.  The  rules  of  construction  herein 
involved  are  well  settled,  but  the  applica- 
tion of  them  to  the  particular  case  is  often 
very  difficult  Many  of  the  cases  which 
have  been  considered  are  near  the  border 
line,  and  the  distinctions  drawn  are  some- 
times very  close.  It  is  well  settled  that, 
unless  the  intent  of  the  testator  is  made  to 
appear  to  the  contrary,  a  devise  will  be  con- 
strued in  favor  of  a  vested  remainder  in- 
stead of  a  contingent.  The  cardinal  rule  of 
construction,  however,  is  that  the  intent 
of  the  testator,  as  manifested  by  the  terms 
of  the  will,  must  be  given  effect.  Does  the 
will  before  us  fairly  indicate,  by  its  terms, 
that  the  testator  intended  to  make  substi- 
tution for  such  of  his  children  as  should 
die,  without  issue,  before  the  time  of  the 
distribution  provided  "upon  the  death  of 
my  wife?" 

The  appellant  contends  that  the  case  is 
similar  in  its  facts  to  Blain  v.  Dean,  160 
Iowa,  708,  142  N.  W.  418,  whereas  the  ap- 
pellees contend  that  the  case  is  ruled  by 
Birdsall  v.  Birdsall,  157  Iowa,  363,  36  L.R.A. 
(N.S.)  1121,  132  N.  W.  809,  and  Baker  v. 
Hibbs,  167  Iowa,  174,  149  N.  W.  85,  and 
similar  previous  cases.  It  is  quite  clear 
that  the  case  is  not  ruled  by  Blain  v.  Dean, 
supra.    In  that  case  certain  specified  prop- 
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erty  was  set  aside  to  the  widow  for  life,  and 
other  property  was  devised  to  the  children. 
This  latter  provision  of  the  will  necessarily 
took  effect  upon  the  death  of  the  testator, 
there  being  no  condition  or  contingency  in 
reference  thereto.  The  remainder,  subject 
to  the  life  estate  of  the  widow  (and  of  an- 
other), was  also  devised  to  the  children, 
after  the  death  of  the  life  tenant,  in  the 
same  shares  as  in  the  first  provision.  It 
was  therefore  held  in  that  case  that  all  the 
interest  of  the  children  necessarily  vested 
at  the  death  of  the  testator.  We  are  clear, 
therefore,  that  this  case  is  not  ruled  by  the 
Blain  Case.  More  nearly  in  point  are  the 
following  cases:  Birdsall  v.  Birdsall,  and 
Baker  v.  Hibbs,  supra;  Olsen  v.  Younger- 
man,  136  Iowa,  404,  113  N.  W.  938;  Taylor 
v.  Taylor,  118  Iowa,  407,  92  N.  W.  71;  Wil- 
helm  v.  Calder,  102  Iowa,  342,  71  N.  W. 
214;  McClain  v.  Capper,  98  Iowa,  145,  67 
N.  W.  102. 

1.  There  is  one  feature  of  this  case  that 
is  quite  decisive,  and  we  give  it  our  first 
attention.  It  will  be  noted  that,  by  the 
terms  of  the  will,  the  testator  directed  that, 
upon  the  death  of  his  wife,  all  his  property 
should  be  divided  among  his  children,  etc. 
There  is  no  other  provision  of  the  will 
whereby  it  purports  to  devise  any  property 
to  any  children.  The  devise  to  them  is  im- 
plied by  the  direction  to  divide  above  quoted. 
In  such  a  case,  we  have  held  repeatedly  that 
the  devise  or  gift  is  inseparable  from  the 
direction  to  divide,  and,  where  the  directed 
division  is  by  the  terms  of  the  will  post- 
poned to  a  future  date,  the  gift  is  likewise 
postponed.  In  such  a  case,  the  remainder- 
men take  a  contingent  and  not  a  vested  re- 
mainder. And  this  is  especially  so,  where 
the  will  imposes  the  condition  that  the  re- 
maindermen survive  the  future  event,  or 
have  issue.  This  was  the  holding  in  Mc- 
Clain v.  Capper,  98  Iowa,  145,  67  N.  W. 
102;  Olsen  v.  Youngerman,  136  Iowa,  404, 
113  N.  W.  938;  Lingo  v.  Smith,  174  Iowa, 
461,  156  N.  W.  402.  In  the  Lingo  Case  we 
said:  "In  Olsen  v.  Youngerman,  136  Iowa, 
404,  113  N.  W.  938,  the  gift  was  construed 
to  be  within  the  well-established  rule  that, 
where  the  gift  is  implied  from  the  direction 
to  divide  or  pay  at  a  future  time,  the  gift 
is  future,  not  immediate;  contingent,  not 
vested.  In  other  words,  where  the  gift  is  to 
be  implied  from  the  direction  to  divide  or 
distribute,  it  necessarily  is  inseparable  from 
that  direction  and  must  partake  of  its  qual- 
ity, so  that,  if  one  is  contingent,  the  other 
must  be.  See  McClain  v.  Capper,  98  Iowa, 
145,  67  N.  W.  102;  Kountz's  Estate,  213 
Pa.  390,  L.R.A.(N.S.)  639,  62  Atl.  1103, 
5  Ann.  Cas.  427;  Re  Crane,  164  N.  Y.  71, 
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58  N.  E.  47;  McCartney  v.  Osburn,  118  111. 

403,  9  N.  E.  211." 

In  the  McClain  Case  the  will  contained 
the  following  provision :  "When  my  young- 
est child  arrives  at  full  age,  I  desire  that 
the  real  estate  ...  be  equally  divided 
between  my  children  [naming  them],  their 
heirs,  or  survivors  of  them." 

We  held  that  no  estate  vested  until  the 
youngest  child  had  arrived  at  majority,  and 
that  another  child,  that  died  testate  before 
such  event,  passed  no  interest  in  such  estate 
to  his  devisee.  In  Taylor  v.  Tavlor,  118 
Iowa,  407,  92  N.  W.  71,  the  will  contained 
the  following:  "I  give,  devise,  and  be- 
queath all  my  property,  real  estate  de- 
scribed as  follows  [describing  real  estate 
in  question],  and  personal  property,  to  my 
wife  Elizabeth  Taylor,  for  her  use  and  con- 
trol during  her  widowhood,  and  at  her  de- 
cease or  marriage  to  be  equally  divided 
between  my  children  or  their  heirs  as  the 
law  directs,"  etc. 

We  held  that  the  time  of  the  vesting  of 
the  interest  of  the  children  was  postponed 
to  the  decease  or  marriage  of  the  widow, 
and  that  substitution  was  intended  for  any 
of  the  children  who  should  die  before  such 
event.     In  Olsen  v.  Youngerman,  136  Iowa, 

404,  113  N.  W.  938,  we  construed  similar 
provisions  in  a  will  to  the  same  result. 

2.  If  the  will  under  consideration  fairly 
discloses  the  intention  of  the  testator,  that 
only  those  of  his  children  as  should  survive 
his  widow  should  take  under  its  provisions, 
then  the  holding  of  the  trial  court  is  well 
sustained  by  our  previous  cases.  In  Wilhelm 
v.  Calder,  102  Iowa,  342,  71  N.  W.  214, 
the  will  contained  the  following  provision: 
"The  residue  of  my  estate,  both  real  and 
personal,  I  give  and  bequeath  to  my  chil- 
dren, viz.,  Mary  E.  Calder,  Edith  M.  Calder, 
Chas.  A.  Calder,  Adeline  E.  Calder,  Lewis  B. 
Calder,  Cornelia  C.  Calder,  and  George  A. 
Calder,  equally;  but  the  said  property  is  to 
be  held  by  my  said  executor  hereinafter 
named  until  after  the  death  of  my  said 
wife,  Alcinda  A.  Calder.  And,  in  the  event 
that  my  said  wife  shall  die  before  the 
youngest  of  my  surviving  children  become 
of  age,  then  said  property  shall  be  held  by 
my  said  executor  until  my  said  youngest 
surviving  child  shall  become  of  age,  at 
which  time  the  whole  of  the  remaining  part 
of  my  said  estate  shall  be  divided  equally 
between  my  said  children  then  living,  share 
and  share  alike,  and  descend  to  them  in  fee 
simple." 

We  held  that  the  remainder  did  not  vest 
before  the  death  of  the  surviving  wife,  nor 
before  the  majority  of  the  youngest  child, 
and  that  a  child  of  the  testator  who  died 
before  such  event  took  nothing  under  the 
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will  in  his  lifetime.  We  held  the  remainder 
thus  devised  to  be  contingent  and  not  vested. 
To  the  same  effect  is  Baker  v.  Hibbs,  167 
Iowa,  179,  149  N.  W.  85;  also  Horner  v. 
Haase,  177  Iowa,  115,  158  N.  W.  548. 

It  is  assumed,  in  the  diBsent,  that  our 
holding  herein  runs  counter  to  Lingo  v. 
Smith,  already  cited.  If  this  be  a  correct 
assumption,  then  we  have  overruled  our  pre- 
vious cases  herein  cited,  without  purporting 
to  do  so,  and  without  the  consciousness  of 
having  done  so.  An  examination  of  that 
case  will  show  that  the  assumption  of  the 
dissent  in  this  regard  is  not  correct.  The 
result  in  that  case  did  not  turn  upon  the 
question  which  is  decisive  herein.  In  that 
case  the  testator  by  T  4  of  his  will  devised 
to  his  wife  a  life  estate  in  his  farm,  with 
the  remainder  over  to  his  two  youngest 
children,  William  A.  and  Marcus.  By  f  6 
of  the  will  the  testator  purported  to  attach 
a  condition  to  the  remainder,  failing  which, 
such  remainder  should  pass  to  all  the  liv- 
ing children  of  the  testator  and  to  the  issue 
of  those  deceased.  The  condition  was  that 
William  A.  and  Marcus  should  "outlive  her 
[the  wife],  or  have  issue."  Marcus  died 
before  the  wife,  and  had  no  issue.  The  right 
of  the  remaining  children  and  the  issue  of 
those  deceased  to  take  the  share  devised  to 
Marcus  was  recognized  by  all  the  litigants, 
and  no  question  was  made  before  us  as  to 
such  share  of  MarcuB.  William  also  died 
before  the  widow,  but  left  issue  surviving. 
Because  William  had  issue,  the  condition 
laid  in  f  6  of  the  will  was  met  as  to  him. 

It  was  argued  for  the  appellants  therein, 
that  William  took,  under  the  will,  either  a 
contingent  remainder  or  else  a  vested  re- 
mainder, which  was  subject  to  defeasance  by 
the  condition  specified  in  the  sixth  para- 
graph of  the  will.  To  this  contention  the 
opinion,  in  effect,  makes  the  threefold  an- 
swer: (1)  That  the  language  of  f  4  indi- 
cates the  intention  of  the  testator  to  vest 
immediate  fee  to  the  remainder,  and  whether 
the  condition  attached  in  If  6  was  void  as 
repugnant,  quaere;  (2)  that  if  the  remain- 
der devised  to  William  was  at  first  con- 
tingent, it  became  vested  in  his  lifetime  by 
the  existence  of  issue;  (3)  that  if  the  estate 
in  remainder  vested  subject  to  defeasance, 
by  failure  of  the  condition  subsequent  speci- 
fied in  1  6,  yet  there  was  no  failure  of  such 
condition,  and  therefore  no  defeasance.  It 
will  be  readily  seen,  therefore,  that  the 
question  under  consideration  in  the  case  at 
bar  was  not  at  all  controlling  in  the  Lingo 
Case.  It  may  be  said  that  the  arguments 
in  that  case  on  that  question  were  cast 
largely  under  the  theory  of  the  New  York 
rule  of  contingent  and  vested  remainders. 
and  not  under  the  common-law  rule.     The 
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distinction  between  the  two  rules  or  theo- 
ries will  be  indicated  in  the  next  paragraph 
hereof.  The  opinion  in  the  Lingo  Case  dealt 
with  the  arguments  as  made.  It  did  not 
purport  to  adopt  any  other  rule  than  we 
have  hitherto  followed,  on  the  subject  of 
vested  and  contingent  remainders.  As  will 
be  observed  later,  the  theory  of  a  "vested 
remainder  subject  to  defeasance  by  a  con- 
dition subsequent"  is  aji  incident  of  the  New 
York  statutory  rule,  and  not  of  the  com- 
mon-law rule.  The  question  of  conflicting 
rules  was  not  dealt  with  at  all  in  the  Lingo 
Case;  nor  was  there  any  occasion  for  deal- 
ing with  it,  the  controlling  proposition 
therein  being  that  the  condition  imposed  by 
the  will  was  fully  met.  Nor  would  there 
be  any  occasion  for  dealing  with  it  in  this 
case,  except  for  the  question  raised  by  the 
dissent. 

If  we  were  to  hold,  in  the  case  at  bar, 
that  John  Fulton  took  a  vested  remainder 
subject  to  defeasance  by  a  condition  subse- 
quent, we  would  still  have  to  hold  that  such 
vested  remainder  was  devested  by  a  failure 
of  the  condition  subsequent,  in  that  he  did 
not  survive  the  widow.  So  that,  for  the 
purposes  of  this  particular  case,  the  result 
would  be  the  same,  whether  the  remainder 
involved  be  deemed  as  strictly  contingent, 
or  as  a  vested  remainder,  subject  to  de- 
feasance as  above  stated.  On  either  theory, 
John  Fulton  haying  died,  without  issue,  be- 
fore the  widow,  the  share  wliich  would 
otherwise  have  gone  to  him  under  the  will 
must  follow  the  direction  of  the  will. 

Keeping  before  us  the  cardinal  rule  of 
construction,  that  the  intent  of  the  testator, 
as  manifested  by  the  terms  of  the  will,  must 
govern  our  construction  thereof,  it  is  enough 
that  the  case  at  bar  is  quite  governed  in 
its  result  by  our  previous  cases,  regardless 
of  the  distinction  between  contingent  and 
vested  remainders,  where  the  vested  estate 
is  subject  to  defeasance  by  a  condition  sub- 
sequent, such  as  involved  herein. 

3.  In  view  of  the  difference  of  opinion 
disclosed  bv  the  dissent  filed  herewith,  some 
attention  will  be  given  herein  to  the  essen- 
tial distinction  between  vested  and  contin- 
gent remainders.  There  is  confusion  in  the 
cases  on  the  subject.  The  confusion  is  one 
largely  of  inadvertence,  and  it  must  be  con- 
fessed that  few  of  the  appellate  courts  have 
wholly  escaped  it.  Generally  speaking, 
there  are  two  differing  rules  extant  in  the 
books  for  determining  whether  a  remainder 
in  a  given  case  be  vested  or  contingent. 
This  difference  of  rule  arose  by  reason  of 
legislation,  first  adopted  by  the  state  of 
New  York  in  1830.  The  common-law  defi- 
nition of  "remainders"  may  be  stated  briefly 
as  follows:     "Remainders  are  either  vested 


or  contingent.  A  vested  remainder  whereby 
the  estate  passes  by  the  conveyance,  but  the 
possession  and  enjoyment  are  postponed  un- 
til the  particular  estate  is  determined,  is 
where  the  estate  is  invariably  fixed  to  re- 
main to  certain  determinate  persons.  Con- 
tingent remainders  are  where  the  estate  in 
remainder  is  limited,  to  take  effect  either 
to  a  dubious  or  uncertain  person  or  mpon 
a  dubious  or  uncertain  event,  so  that  the 
particular  estate  may  be  determined  and  the 
remainder  never  take  effect." 

In  1830,  the  legislature  of  New  York 
adopted  a  statutory  rule  as  follows:  "Fu- 
ture estates  are  either  vested  or  contingent. 
They  are  vested  when  there  is  a  person  in 
being  who  would  have  an  immediate  right 
to  the  possession  of  the  lands  upon  the 
ceasing  of  the  intermediate  or  precedent 
estate.  They  are  contingent,  whilst  the  per- 
son to  whom  or  the  event  upon  which  they 
are  limited  to  take  effect  remains  uncer- 
tain."   [3  Rev.  Stat.  7th  ed.  p.  2176.] 

At  the  time  of  the  adoption  of  this  statu- 
tory rule,  it  was  supposed  by  the  text-writ- 
ers that  it  was  a  mere  simplification  and 
codification  of  the  common  law  on  the  sub- 
ject. It  was  later  held,  however,  by  the 
court  of  appeals  of  that  state,  that  this  leg- 
islation had  the  effect  of  changing  the  com- 
mon-law rule,  and  that  certain  remainders 
which  were  contingent  under  the  common 
law  were  vested  under  the  New  York  stat- 
ute. Coster  v.  Lorillard,  14  Wend.  265; 
Hawley  v.  James,  16  Wend.  61;  Moore  v. 
Littel,  41  N.  Y.  66. 

By  judicial  construction  of  the  New  York 
statute,  the  rule  was  declared  that,  when 
there  is  a  person  in  being  who  would  have 
immediate  right  to  the  possession  of  the 
land  if  the  intermediate  or  precedent  estate 
were  now  terminated,  the  remainder  is 
vested  and  not  contingent.  To  this  rule 
was  the  qualification  that  a  vested  remain- 
der could  be  rendered  defeasible  by  a  con- 
dition subsequent. 

The  New  York  statute  has  been  adopted 
by  legislation  in  a  few  other  states.  In 
other  states,  the  New  York  decisions  have 
been  followed  inadvertently,  in  oversight  of 
the  fact  that  they  did  not  purport  to  follow 
the  common-law  rule.  Such  was  the  inad- 
vertence of  the  supreme  court  of  Alabama, 
in  Gindrat  v.  Western  R.  Co.  96  Ala.  162, 
19  L.R.A.  839,  11  So.  372.  The  inadvertence 
was  confessed  by  the  same  court  in  a  later 
case  (Smaw  v.  Young,  109  Ala.  528,  20  So. 
370),  wherein  the  New  York  rule  was  con- 
demned as  unsound  in  principle,  although, 
at  the  same  time,  it  was  adhered  to  on  the 
sole  ground  that  the  former  declaration  of 
the  court  had  become  a  rule  of  property. 
The  following  excerpts  will  sufficiently  in- 
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dicate  the  difference  between  the  common- 
law  rule  and  the  so-called  New  York  rule. 
Quoting  from  20  Am.  &  Eng.  Enc.  Law,  844 : 
"The  American  cases  upon  the  subject  may 
be  divided  into  two  classes:  (1)  Those 
based  upon  the  common  law,  .  .  .  and 
(2)  those  based  upon  the  definition  of  a 
vested  estate,  contained  in  the  New  York 
Revised  Statutes,  in  which  a  future  estate 
is  declared  to  be  vested  'when  there  is  a 
person  in  being  who  would  have  an  imme- 
diate right  to  the  possession  of  the  lands 
upon  the  ceasing  of  the  intermediate  or 
precedent  estate/  thus  making  the  test  de- 
pend solely  upon  the  present  capacity  to 
take  effect  in  possession,  if  the  possession 
were  to  become  vacant,  without  regard  to 
whether  or  not  there  is  a  person  in  esse 
capable  of  answering  the  description  of  the 
remainderman  before  the  determination  of 
the  particular  estate.  It  may  well  be 
doubted  whether  this  piece  of  legislative 
definition  was  intended  to  change  the  com- 
mon law;  the  probability  is  that  its  framers 
considered  it  a  peculiarly  happy  instance  of 
the  codification  of  the  existing  law  on  the 
subject;  even  Chancellor  Kent  says  that  it 
'appears  to  be  accurately  and  fully  ex- 
pressed.' 4  Kent,  Com.  202.  The  New  York 
court  of  appeals  has,  however,  decided  that, 
by  eliminating  the  personal  element  from 
the  notion  of  a  vested  remainder,  it  has 
made  a  vested  estate  under  the  statute 
something  other  and  different  from  any- 
thing known  to  the  common  law.  As  might 
have  been  expected,  upon  the  authority  of 
Kent's  statement,  the  decisions  of  the  New 
York  courts,  under  the  statute,  have  been 
accepted  and  followed  in  other  states  as 
authoritative  expositions  of  the  nature  of 
a  vested  remainder  at  common  law,  and 
great  confusion  has  naturally  arisen." 

Quoting  from  a  note  to  Robertson  v. 
Guenther,  25  L.R.A.(N.S.)  889:  "An  ele- 
ment of  confusion  has  been  introduced  by 
the  statutory  definition  of  a  vested  remain- 
der, found  first  in  the  statutes  of  New  York, 
and  by  the  effect  given  thereto  by  the  courts 
of  that  state.  ...  To  obtain  a  full  un- 
derstanding of  the  situation,  it  is  necessary 
to  go  back  to  a  statement  made  by  Fearne 
(Contingent  Remainders,  216),  in  discus- 
sing the  principle  that  the  uncertainty  of 
a  remainder's  ever  taking  effect  in  posses- 
sion does  not  make  a  remainder  contingent, 
if,  in  other  respects,  it  have  the  essential 
requisites  of  a  vested  remainder.  The  pres- 
ent capacity  of  taking  effect  in  possession, 
if  the  possession  were  to  become  vacant,  and 
not  the  certainty  that  the  possession  will 
become  vacant  before  the  estate  limited  in 
remainder  determines,  universally  distin- 
guishes a  vested  remainder  from  one  that 


is  contingent.  .  .  .  Fearne's  statement 
would  seem  to  have  been  in  the  mind  of 
Chancellor  Kent  (Com.  #202),  when  he 
said:  'The  definition  of  a  vested  remainder 
in  the  New  York  Revised  Statutes  appears 
to  be  accurately  and  fully  expressed.  It 
is  "when  there  is  a  person  in  being  who 
would  have  an  immediate  right  to  the  pos- 
session of  the  lands  upon  the  ceasing  of  the 
intermediate  or  precedent  estate."'  This 
remark  seems  to  have  misled  the  court  of 
other  jurisdictions,  notably  the  United 
States  Supreme  Court,  .  .  .  into  accept- 
ing the  decisions  of  the  New  York  courts, 
under  the  statute  in  question,  as  expository 
of  the  common  law,  although  the  New  York 
courts  themselves  regarded  the  Revised 
Statutes  as  a  simplification,  rather  than  as 
a  codification,  of  common-law  doctrines. 
.  .  .  But  the  view  that  the  statutory  defi- 
nition of  a  vested  remainder  makes  the 
ascertainment  of  the  person  who  is  to  take 
unnecessary  to  render  the  remainder  vested, 
for  all  purposes,  provided  there  is  a  person 
in  existence  who  would  be  entitled  to  take 
if  the  precedent  estate  were  at  any  time  to 
cease,  seems  to  be  no  longer  recognized  in 
that  state,  except,  perhaps,  so  far  as  the 
question  of  the  unlawful  suspension  of  the 
power  of  alienation  may  be  involved.  See 
Purdy  v.  Hayt,  92  N.  Y.  447;  Hall  v.  La 
France  Fire  Engine  Co.  158  N.  Y.  570,  53 
N.  E.  513;  Sanson  v.  Bushnell,  25  Misc.  268, 
55  N.  Y.  Supp.  272.  The  case  of  Moore  v. 
Littel,  41  N.  Y.  66,  upon  which  such  view 
rested,  while  not  expressly  overruled,  seems 
to  have  been,  in  this  connection,  pretty  well 
discredited." 

The  note  above  quoted  from  presents  a 
very  full  collation  of  cases  on  the  subject 
here  under  consideration,  to  which  refer- 
ence may  profitably  be  had  for  a  more  de- 
tailed setting  forth  of  the  decisions  of  the 
several  states.  The  foregoing  is  a  sufficient 
indication  of  the  presence,  in  the  body  of 
the  law,  of  two  differing  rules  or  definitions 
of  vested  and  contingent  remainders.  These 
conflicting  rules,  through  oversight  of  their 
divergence,  have  become  the  occasion  of  con- 
fusion. In  order  to  avoid  further  confusion, 
the  fact  that  two  rules  are  running  at  large 
among  the  decisions  should  be  borne  in 
mind;  the  distinction  between  them  should 
be  observed,  and  one  of  them  alone  should 
be  adopted  and  consistently  followed. 

In  this  state,  the  common-law  rule  pre- 
sumptively prevails.  We  have  no  statute 
similar  to  that  of  New  York.  The  New- 
York  decisions  indicate  the  great  difficulty 
that  has  been  encountered  there  to  main- 
tain the  consistency  of  the  New  York  rule. 
The  later  New  York  cases  indicate  a  mani- 
fest retreat  from  some  of  the  ground  occu- 
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pied  in  the  earlier  case  of  Moore  v.  Littel, 
supra.  See  Purdy  v.  Hayt,  92  N.  Y.  447; 
Hall  v.  La  France  Fire  Engine  Co.  158  N.  Y. 
670,  53  N.  E.  513.  In  the  later  case,  it  was 
held  that  a  grant  to  one  for  life  "and  at 
her  death  to  the  heir  or  heirs  of  her  body, 
her  surviving,"  created  a  contingent  remain- 
der, and  not  a  vested  one.  In  that  case,  the 
life  tenant  was  the  mother  of  a  child  who 
was  living  at  the  time  of  the  grant  and  the 
creation  of  the  remainder,  but  who  died  be- 
fore the  life  tenant.  It  was  held  that  the 
child  took  no  vested  interest  in  the  estate, 
and  that  the  father  who  survived  both  child 
and  mother,  the  life  tenant,  took  nothing  by 
deaeent  from  his  child. 

The  Moran  Case,  118  Wis.  177,  96  N.  W. 
367,  is  an  instructive  case  at  this  point.  The 
New  York  statute  was  adopted  by  legisla- 
tion in  Wisconsin.  The  holding  in  that  case 
is  that  the  statute  was  intended  only  to  deal 
with  the  rule  of  perpetuities,  and  that, 
where  the  will  under  consideration  does  not 
offend  against  the  statute  forbidding  per- 
petuities, the  construction  of  such  will  will 
not  be  affected  by  the  statute.  The  will  in 
that  case  gave  a  life  estate  to  the  widow, 
"and  after  her  death  to  be  divided  equally 
among  my  children  who  may  survive.  I  also 
wish  my  sister  Julia  Dolan  to  have  an 
equal  share  of  the  above  property  with  my 
children  if  she  survives  the  death  of  my 
wife."  It  was  held  that,  notwithstanding 
the  statute,  the  intent  of  the  testator,  as 
manifested  by  the  foregoing  language,  was 
to  create  a  contingent  remainder  in  the 
common-law  sense,  and  effect  was  given  to 
the  will  accordingly.  The  following  sylla- 
bus prepared  by  the  court  will  indicate 
briefly  the  holding  in  that  respect: 

"1.  The  termB  'vested  estates'  and  'con- 
tingent estates'  used  in  §  2037,  Stat.  1898, 
have  far  different  significations  than  the 
common-law  terms  'vested  remainders'  and 
'contingent  remainders.' 

*  '2.  A  vested  remainder  at  the  common 
law  is  one  where  there  is  'some  person  in 
esse,  known  and  ascertained,  who  by  the 
will  or  deed  creating  the  estate  is  to  take 
and  enjoy  the  same  upon  the  expiration  of 
the  existing  particular  estate,  and  whose 
right  to  such  remainder  no  contingency  can 
defeat.' 

"3.  A  vested  estate  or  remainder  in  the 
statutory  sense  is  one  where  there  is  a  per- 
son in  esse,  'who,  should  the  particular  es- 
tate now  cease,  would,  eo  instanti  et  ipso 
facto,  have  an  immediate  right  to  the  pos- 
session/ though  whether  he  would  ever  take 
in  fact  might  depend  upon  an  uncertain 
event,  rendering  the  interest  a  contingent 
remainder,  strictly  so-called,  by  the  com- 
mon-law rule. 


"4.  While  a  vested  remainder,  by  the 
rules  of  the  common  law,  is  not  subject  to 
be  devested  at  all,  not  so  a  vested  estate  in 
the  statutory  sense.  That  may  be  devested 
upon  condition  subsequent,  in  whatever  way 
or  manner  the  creator  thereof  in  creating 
the  same  may  provide  or  authorize.  Stat. 
1898,  §  2057. 

"6.  While  at  common  law  an  estate  in 
remainder  cannot  be,  at  the  same  time,  both 
vested  and  contingent,  there  is  that  seem- 
ing contradiction  as  to  remainders  under 
§  2037,  Stat.  1898. 

"6.  A  person  may  be  so  conditioned  that 
he  would  immediately  take  in  remainder 
should  the  precedent  estate  presently  cease, 
yet  may  not  be  so  entitled  at  any  future 
time.  The  element  of  certainty,  by  force  of 
the  statute,  gives  to  the  remainder  the  char- 
acter of  a  vested  estate,  for  the  purpose  of 
the  subject  covered  by  the  statutes.  The 
element  of  uncertainty  gives  to  the  remain- 
der, by  the  same  means,  the  character  of  a 
contingent  estate  for  the  same  purpose. 
Neither  situation,  however,  has  anything 
whatever  to  do  with  the  testamentary  right, 
except  as  hereinafter  stated. 

"7.  Whether  an  estate  in  remainder  cre- 
ated by  will  is  or  is  not  vested  in  the  com- 
mon-law sense  is  controlled  by  the  character 
of  the  estate  actually  created,  as  evidenced 
by  the  testamentary  intention,  not  by  any 
law,  common  or  statute. 

"8.  The  testamentary  intention  in  any 
case  is  to  be  determined  from  the  will. 
Rules  of  construction  aid  in  discovering 
that  in  proper  cases,  but  do  not  control  it 
or  prevent  its  execution,  except  in  the  one 
case  of  a  violation  of  the  prohibition  against 
unduly  limiting  the  absolute  power  of  alien- 
ation. 

"9.  There  is  a  rule  for  the  construction  of 
wills  that  the  law  favors  the  vesting  of  es- 
tates in  a  common-law  sense  and  in  a  statu- 
tory sense  as  well,  as  regards  the  subject  of 
perpetuities,  but  it  is  not  for  use  except  in 
solving  uncertainties,  and  the  same  is  true 
of  all  other  rules  for  judicial  construction 
as  regards  wills,  the  same  as  regards  all 
other  writings. 

"10.  When  there  is  a  devise  to  one,  re- 
mainder over  direct  to  others,  nothing  ap- 
pearing in  the  will  to  the  contrary,  the  legal 
presumption  is  that  the  testator  intended  to 
create  vested  estates  in  remainder  in  a 
common-law  sense;  that  is,  estates  inde- 
feasible, descendible  and  alienable. 

"11.  When  an  estate  is  by  will  carved 
out  of  a  fee,  and  the  remainder  is  directed 
to  be  divided  between  the  members  of  a 
class  of  persons  after  the  expiration  of  such 
particular  estate,  the  presumption  of  a  tes- 
tamentary intention  that  the  estates  in  re- 
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mainder  shall  vest  upon  the  death  of  the 
testator  is  displaced  by  a  presumption,  noth- 
ing appearing  in  the  will  to  the  contrary, 
that  the  testator  purposed  to  create  contin- 
gent remainders  in  a  common-law  sense. 

"12.  The  rule  last  above  stated  applies, 
regardless  of  the  doctrine  of  equitable  con- 
version, that  not  being  important  except  as 
regards  the  statute  on  the  subject  of  per- 
petuities. 

"13.  Words  of  survivorship  in  a  will,  in 
respect  to  a  devise  of  property  in  remain- 
der to  be  divided  between  members  of  a 
class,  are  presumed,  nothing  appearing  to 
the  contrary,  to  refer  to  the  time  set  for 
such  division. 

"14.  A  bequest  or  devise  in  remainder  for 
division  and  distribution  at  some  point  of 
time  distant  from  the  death  of  the  testator, 
in  the  absence  of  an  indicated  purpose  other- 
wise, is  to  be  read  as  a  direction  to  divide 
between  those  persons  answering  the  calls 
of  the  class  in  being  at  the  time  set  for  di- 
vision, and  that  is  so,  regardless  of  the  doc- 
trine of  equitable  conversion. 

"15.  The  devise  and  bequest  of  property 
in  the  case  in  hand  to  the  testator's  wife, 
to  be  divided  after  her  death  equally  among 
the  testator's  children  who  may  survive, 
'also  my  sister  Julia  to  have  an  equal  share 
with  my  children  if  she  survives 
the  death  of  my  wife,'  by  the  intermediate 
period  of  enjoyment  and  indefinite  point  of 
time  set  for  division  and  distribution  of  the 
property,  subsequent  to  the  death  of  the 
testator,  evinces  an  intention  to  postpone 
the  vesting  in  a  common-law  sense  till  the 
arrival  of  such  time,  and  to  limit  the  par- 
ticipants to  those  then  in  being,  of  the  class 
designated.  The  words  of  survivorship,  un- 
der the  circumstances,  evince  the  same  pur- 
pose. Such  is  also  the  literal  sense  of  the 
words,  and,  there  being  nothing  in  the  law 
to  the  contrarv,  such  sense  must  control. 

"16.  The  purpose  of  the  testator  being  de- 
termined as  indicated,  and  not  offending 
against  the  statute  on  the  subject  of  per- 
petuities, whatever  the  estate  in  remainder 
be  called,  it  does  not  militate  against  such 
intention  being  executed." 

It  is  to  be  noted  that,  under  the  so-called 
New  York  rule  as  applied  in  some  cases, 
such  provision  of  the  will  set  forth  in  the 
Moran  Case  would  have  created  a  vested  re- 
mainder, subject  to  defeasance  as  to  such 
beneficiaries  as  should  not  survive  the  life 
tenant.  So  far  as  our  own  cases  are  con- 
cerned, an  examination  of  them  will  disclose 
that  we  have  been,  in  the  main,  consistent 
in  our  application  of  the  common-law  rule 
to  this  class  of  cases.  In  the  Birdsall  Case, 
157  Iowa,  363,  36  L.R.A.(N.S.)  1121,  132 
N.  W.  809,  the  opinion  of  Justice  McClain 


called  attention  particularly  to  the  New 
York  rule,  and  to  the  confusion  resulting 
therefrom  in  some  of  the  cases,  which  was 
in  effect  a  warning  against  the  inadvertent 
mixing  of  argument  under  both  rules.  It  is 
doubtless  true  that  the  New  York  rule  has 
inadvertently  colored  the  discussion  in  some 
of  our  cases,  but  in  no  case  has  such  rule 
been  decisive  of  the  result,  unless  it  be  that 
of  Archer  v.  Jacobs,  125  Iowa,  467,  101 
N.  W.  105,  as  indicated  in  the  Birdsall  Case. 
The  rule  was  not  decisive  in  Shafer  v. 
Tereso,  133  Iowa,  342,  110  N.  W.  846.  It 
is  true  that  the  substance  of  the  New  York 
rule  was  set  forth  therein  as  a  correct  rule. 
This  was  done,  however,  upon  the  assump- 
tion that  it  was  the  common-law  rule,  and 
upon  the  authority  of  the  Archer  Case. 
That  this  was  done  inadvertently  is  mani- 
fest from  the  fact  that  the  common-law  rule 
was  set  forth  correctly  in  the  earlier  part 
of  the  opinion,  and  the  result  of  the  case 
was  made  to  rest  thereon.  In  other  words, 
in  the  Shafer  Case  we  assumed  to  apply  the 
common-law  rule. 

The  dominant  rule  of  construction  with 
us  is  that  the  intent  of  the  testator,  as  it  is 
fairly  gathered  from  the  will,  must  prevail 
Even  the  presumption  in  favor  of  a  vested 
remainder  is  one  which  obtains  in  support 
of  the  statute  against  perpetuities.  The 
right  to  suspend  the  power  of  alienation  for 
a  limited  time  is  a  right  permitted  to  the 
testator  under  our  statute.  Many  testators 
desire  to  avail  themselves  of  this  right. 
To  the  mind  of  the  testator,  it  is  often  a 
method  of  conserving  the  devise  to  the  real 
benefit  of  the  devisee.  A  vested  remainder 
is  alienable;  a  contingent  remainder  is  in- 
alienable. The  effect  of  the  New  York  rule, 
as  applied  in  some  cases,  is  to  reduce  the 
right  of  the  testator  to  suspend  to  some  ex- 
tent the  power  of  alienation.  The  remain- 
der contingent  at  common  law  is  held  to  be 
vested  under  the  New  York  rule,  in  order 
to  subject  it  to  alienation  by  the  devisee, 
and  to  seizure  upon  execution  against  him; 
and  this,  even  though  such  vested  remainder 
be  subject  to  defeasance  by  a  condition  sub- 
sequent. When  it  is  considered  that  the 
sale  or  purchase  of  such  an  estate,  subject 
to  defeasance,  amounts  ordinarily  to  a  mere 
wager,  and  is  in  the  nature  of  an  act  of 
waste  and  dissipation  of  the  estate,  before 
its  enjoyment  has  begun  under  the  terms  of 
the  will,  and  when  it  is  considered  further 
that  the  suspension  of  the  power  of  aliena- 
tion is  a  matter  wholly  of  legislative  cogniz- 
ance, and  that  legislative  permission  is  had 
for  such  suspension  for  a  limited  time,  there 
is  no  very  persuasive  reason  apparent  why 
a  mere  judicial  presumption  should  be  cre- 
ated to  run  counter  to  such  legislation.  And 


L.R.A.1918E. 


FULTON  v.  FULTON. 


1087 


this  is  only  another  way  of  repeating  that 
the  intent  of  the  testator  must  govern,  sub- 
ject only  to  the  statute  against  perpetuities. 
Nor  should  it  be  deemed  a  quasi  offense 
against  such  statute  that  the  testator  has 
availed  himself  of  its  permission. 

Turning  again  to  the  case  at  bar,  if  it  can 
fairly  be  said  from  the  language  employed 
in  the  will  that  the  testator  intended  to 
devise  a  remainder  only  to  those  of  his  chil- 
dren as  should  survive  his  wife,  then  it  was 
clearly  a  case  of  contingent  remainder  in 
the  common-law  sense.  Under  the  New 
York  rule,  as  interpreted  at  least  in  some 
of  the  cases,  it  was  likewise  a  case  of  vested 
remainder,  subject,  however,  to  defeasance 
by  a  condition  subsequent,  in  the  event  of 
the  death  of  any  child  before  the  life  tenant. 
For  the  purpose  of  this  case,  therefore,  it 
matters  not  which  rule  be  followed.  Be- 
cause of  his  death  before  the  life  tenant, 
John  Fulton  took  nothing  ultimately  under 
either  rule. 

The  judgment  below  must  be  affirmed. 

Gaynor,  Ch.  J.,  and  Ladd,  Preston,  and 
Salinger,  JJ.,  concur. 

Deemer,  J.,  dissenting: 

I  am  of  opinion  that  the  will  in  question 
gave  a  vested  remainder  to  the  named  chil- 
dren of  the  testator,  and  that  nothing  but 
the  time  of  enjoyment  was  postponed.  Un- 
der well-settled  rules,  the  remainder  vested 
in  these  children  upon  the  death  of  the  tes- 
tator, and  not  at  the  time  of  the  death  of 
the  life  tenant.  See  Lingo  v.  Smith,  174 
Iowa,  461,  156  N.  W.  402,  and  cases  cited. 
I  shall  not  take  the  time  or  space  necessary 
to  review  these  cases,  and  content  myself 
with  saying  that,  in  my  opinion,  the  hold- 
ing of  the  majority  in  this  case  merely  adds 
to  the  existing  confusion  in  our  previous 
cases.  I  am  not  inclined  to  disagree  with 
the  conclusion  reached  in  this  case,  but  I  am 


impressed  with  the  thought  that,  under  the 
rule  announced  by  the  majority,  the  estate 
here  created  was  a  vested  one  in  the  re- 
maindermen, subject,  perhaps,  to  be  de- 
vested, by  their  death  before  the  life  tenant. 
I  am  led  to  inquire  what  the  uncertainty  in 
the  devise  is  in  this  case.  The  devise  is  not 
to  an  unascertained  class,  but  to  named  in- 
dividuals. There  was  perhaps  uncertainty 
as  to  the  time  of  enjoyment,  but  not  as  to 
the  fact  of  enjoyment.  There  is  no  other 
contingency  annexed  to  the  gift  itself  than 
the  termination  of  the  particular  estate,  and 
that  was  liable  to  happen  by  the  death  of 
the  life  tenant  at  any  time;  when  that  es- 
tate determined,  the  remaindermen  were  to 
take  in  enjoyment.  Confirmation  of  this  is 
shown  in  the  other  parts  of  the  will,  which 
say  that,  in  the  event  of  the  death  of  any 
of  the  children  named  without  issue,  their 
share  shall  go  to  the  survivors.  Suppose 
one  of  these  children  had  a  child  born  alive 
before  the  death  of  the  life  tenant,  but  who 
died  before  the  death  of  the  owner  of  the 
particular  estate,  what  would  be  the  rule? 
It  will  be  observed  that  the  persons  named 
as  remaindermen  were  all  in  esse  at  the 
time  testator  died.  They  were  expressly 
made  the  object  6t  testator's  bounty;  but 
right  to  enjoyment  of  the  property  was  post- 
poned until  the  death  of  the  life  tenant. 
What  is  the  contingency  which  makes  the 
remainder  a  contingent  one?  I  especially 
dissent  from  the  holding  of  the  majority 
that  the  rule  in  this  state  does  not  favor 
a  construction  that  an  estate  is  a  vested 
rather  than  a  contingent  one.  Public  policy 
favors  the  vesting  of  estates  at  the  earliest 
possible  moment,  and,  in  event  of  doubt,  all 
courts  should  construe  as  vested  and  not 
contingent.  I  am  sorry  to  see  this  rule 
thrown  into  the  discard. 

Weaver,  J.,  concurs  in  this  dissent. 
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LODEMA  S.  ATCHINSON  et  al. 

v. 

0.  T.  FRANCIS  et  al. 

C.  B.  PATTERSON,  Appt. 

(_  Iowa,  — ,  165  N.  W.  587.) 

Will  —  remainder  —  direction  to  divide 
proceeds  on  termination  of  life  estate. 
1.  A  vested  remainder  is  created  by  a 
will  creating  a  life  estate  for  testator's 
widow,  and  directing  that,  upon  her  death, 
the  property  shall  be  sold  and  the  proceeds, 
after  paying  a  specified  allowance,  equally 
divided  between  testator's  daughters  (nam- 
ing them),  and  in  case  of  death  of  either, 
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her  share  to  be  paid  to  the  heirs  of  her  body 

begotten. 

For  other  cases,  see  Wills,  III*  g,  9,  b,  in 

Dig.  1S2  N.  fl. 
Same  —  survivorship  —  time   of   occur- 
rence. 

2.  Words  of  survivorship  in  the  event  of 
the  devisee's  death,  in  connection  with  a  de- 
vise of  a  remainder,  will  be  construed  to 

Note. —  For  discussion  of  the  question 
whether  a  testamentary  gift  in  the  form  of 
a  direction  to  pay,  to  divide,  or  to  convey  is 
contingent  on  survival  of  the  time  of  pay- 
ment or  conveyance,  and  for  references  to 
annotations  on  related  questions,  see  anno- 
tation following  Stevens  v.  Carroll,  post, 
1097. 
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have  reference  to  the  death  of  the  devisee 
before  the  will  becomes  effective  by  the 
death  of  testator,  unless  the  language  of  the 
instrument  clearly  reveals  a  contrary  intent. 
For  other  cases,  see  Wills,  III.  g,  9,  b,  in 
Dig.  1-32  N.  8. 

Same  —  vested  estate  in  children. 

3.  The  presumption  that  a  vested  estate 
was  intended  is  stronger  in  case  of  a  re- 
mainder to  children  after  a  life  estate  to 
the  widow  than  in  case  of  one  for  the  bene- 
fit of  persons  having  no  claim  upon  testa- 
tor's bounty. 
For  other  cases,  see  Wills,  III.  g,  9,  o,  in 

Dig.  1-52  N.  8. 

(December  18,  1917.) 

APPEAL  by  defendant  Patterson  from  a 
decree  of  the  District  Court  for  Mahaska 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  quiet  title  to  certain  property. 
Reversed. 

Statement  by  Weaver,  J.: 

Action  in  equity  to  quiet  title.  By  his 
answer  the  defendant  C.  B.  Patterson  sets 
up  a  claim  of  title  to  an  undivided  part 
of  the  property.  A  demurrer  to  his  an- 
swer was  sustained  and  decree  rendered  as 
asked  by  the  plaintiff.  Defendant  Patterson 
appeals. 

Mr.  John  T.  Clarkson,  for  appellant. 

Messrs.  Irving  C.  Johnson  and  C.  H. 
Mauntel,  for  appellees: 

Looking  to  the  will  of  John  W.  Atchinson 
alone,  no  interest  in  the  land  or  proceeds  of 
the  sale  thereof  passed  to  appellant,  Patter- 
son, and  no  remainder  was  created  therein, 
either  vested  or  contingent;  and  in  no  event 
would  any  interest  vest  in  any  of  the  chil- 
dren until  the  time  for  ascertainment  of  the 
residue  and  the  distribution  of  the  proceeds, 
which  was  after  the  death  of  the  widow. 

Olsen  v.  Youngerman,  136  Iowa,  404,  113 
N.  W.  938;  Taylor  v.  Taylor,  118  Iowa,  407, 
92  N.  W.  71;  Wilhelm  v.  Calder,  102  Iowa, 
342,  71  N.  W.  214;  Kalbach  v.  Clark,  133 
Iowa,  215,  12  L.R.A.(N.S.)  801,  110  N.  W. 
599,  12  Ann.  Cas.  647;  McClain  v.  Capper, 
98  Iowa,  145,  67  N.  W.  102;  Baker  v.  Hibbs, 
167  Iowa,  174,  149  N.  W.  85;  Cashman  v. 
Ross,  155  Wis.  558,  145  N.  W.  199;  Re 
Moran,  118  Wis.  177,  96  N.  W.  367;  Greeney 
v.  Greeiiey,  155  Wis.  621,  145  N.  W.  201. 

Mr.  W.  R.  Lacey,  for  appellee  Fall. 

Weaver,  J.,  delivered  the  opinion  of  the 
court : 

The  question  presented  is  wholly  one  of 
law,  and  its  decision  turns  upon  the  con- 
struction to  be  given  to  the  will  of  John 
W.  Atchinson,  deceased.  By  the  terms  of 
this   instrument   Elizabeth   Atchinson,   the 
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widow,  was  given  a  life  estate  in  all  the  real 
property  left  by  the  testator.  In  a  subse- 
quent paragraph  is  found  the  following  lan- 
guage: "She  I  will,  devise  and  direct  that 
at  the  death  of  my  beloved  wife  the  residue 
of  my  estate,  both  real  and  personal,  be 
sold  and  that  the  proceeds  thereof  be  dis- 
posed of  as  follows:  I  direct  that  out  of 
said  proceeds  there  shall  be  paid  to  my 
grandson,  Alvah  Fall,  the  sum  of  one  hun- 
dred dollars  and  that  the  remainder  of  said 
proceeds  after  paying  the  said  sum  of  one 
hundred  dollars  be  equally  divided  between 
my  beloved  daughters  Mary  L.  Patterson, 
Lodema  S.  Atchinson  and  Eva  E.  Horn, 
share  and  share  alike,  and  in  case  of  the 
death  of  each  or  any  of  said  children  afore- 
said, said  individual  share  to  be  paid  to 
the  lawful  heirs  of  their  body  begotten.1' 

The  testator  died  in  the  year  1901  and 
the  widow  in  1913.  The  testator  was  sur- 
vived by  all  his  three  daughters  named  in 
the  will,  but  one  of  them,  Mary  L.  Patter- 
son, died  intestate  in  1912,  or  about  one 
year  before  the  death  of  the  life  tenant. 
Mrs.  Patterson  was  survived  by  her  hus- 
band, C.  B.  Patterson,  who  is  the  appellant 
in  this  case. 

Stated  briefly,  the  question  is  whether, 
these  facts  being  conceded,  appellant,  as  the 
surviving  husband  of  Mary  L.   Patterson, 
acquired  or  succeeded  to  any  right  or  inter- 
est in  the  property  of  which  John  W.  At- 
chinson died  seised.     It  is  the  claim  of  the 
appellees  that  the  will  provides  for  no  re- 
mainder over,  either  vested  or  contingent, 
and  that  no  title  or  interest  of  any  kind  was 
vested  by  the  will  in  any  of  the  children  un- 
til the  time  arrived  for  the  sale  and  distri- 
bution of  the  estate  after  the  death  of  the 
widow;  and  that  as  Mary  L.  Patterson  died 
before  that  time  arrived,  she  never  acquired 
or  had  any  interest  therein.    On  the  other 
hand,  it  is  appellant's  theory  that  the  will 
does  provide  for  a  remainder  over  and  vests 
the  same  in  testator's  three  named  daugh- 
ters, of  whom  Mary  L.  Patterson  was  one; 
that  her  rights  as  such  beneficiary  became 
fixed  and  vested  at  once  upon  the  death  of 
John   W.    Atchinson,    and   that,    upon  her 
dying  intestate,  appellant  acquired  a  sur- 
viving  husband's    statutory    share   in   her 
property,  including  this  which  she  derived 
through  the  will  of  her  father. 

The  theory  of  appellees'  counsel  that  the 
will  creates  no  remainder  over  is  manifestly 
quite  untenable.  It  is  conceded,  and  indeed 
must  be,  that  the  will  does  provide  a  life  es- 
tate, and  in  the  very  nature  of  things  when 
this  particular  estate  was  created  the  title 
or  fee,  less  the  particular  estate,  must  have 
been  left  in  somebodv.  If  the  will  did  not 
dispose  of  it,  then  it  would  remain  in  the 
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form  of  a  reversion  in  the  heirs  of  the  de- 
ceased, who  would  inherit  it  as,  intestate 
property  wholly  independent  of  .  the  wilL 
But  it  is  perfectly  apparent  that  the  will, 
after  creating  the  life  estate,  does  provide 
in  specific  and  unambiguous  terms  for  the 
disposition  of  all  the  rest  of  his  property, 
real  and  personal,  and  this  constitutes  .the 
creation. and  disposition  of  a  "remainder," 
whether  the  will  designates  it  by  that  or 
some  other  name.  That  the  owner  of  the 
lee  may  by  will  create  a  life  estate  in  the 
property  without  a  reversion  in  himself  or 
his  heirs,  and  without  a  remainder  over  in 
anyone,  is  a  legal  impossibility.  The  tes- 
tator in  this  case  did  not  attempt  any  such 
feat.  He  gave  his  wife  a  life  estate,  and, 
subject  only  to  the  payment  of  his  debts 
and  the  payment  of  a  small  legacy,  he  gave 
the  remainder  over  to  his  three  daughters, 
not  as  a  class,  but  as  three  specifically 
named  individuals.  True,  he  did  not  in 
express  words  use  the  term  "give"  or  "de- 
vise" but  (what  was  equivalent  thereto)  he 
directed  a  sale  of  the  property  and  a  divi- 
sion of  the  proceeds  to  the  daughters  in 
equal  shares,  suspending  such  division  for 
such  time  only  as  was  necessary  to  let  in 
the  life  estate  of  the  widow.  There  is  not 
a  word  or  phrase  in  the  will,  or  a  circum- 
stance connected  therewith,  suggestive  of 
the  thought  that  the  postponement  was  in- 
tended to  work  a  suspension  of  the  daugh- 
ters' right  and  interest  in  the  property,  or 
was  provided  for  any  other  purpose  than  to 
withhold  possession  and  enjoyment  thereof 
until  the  widow's  life  estate  should  expire. 

There  is  a  class  of  cases  in  which  legacies 
given  to  be  divided  and  paid  at  a  future  day 
to  persons  named,  or  to  a  designated  class  of 
persons  who  shall  then  be  living,  or  where, 
by  the  terms  of  the  will,  such  restriction  is 
fairly  to  be  implied,  no  right  vests  under 
such  gifts  until  the  appointed  time  arrives, 
and  the  remainder  in  such  cases  will  be  re- 
garded contingent.  But  where  the  postpone- 
ment is  made  merely  to  let  in  a  life  estate 
or  serve  the  convenience  of  the  estate  in  any 
other  respect,  and  there  is  no  restriction  of 
the  devise  in  favor  of  survivors  or  of  per- 
sons or  classes  to  be  determined  in  futuro, 
then  the  postponement  affects  not  the  vest- 
ing of  the  legatee's  right  to  the  gift,  but 
only  the  right  of  its  present  delivery  or 
enjoyment. 

Before  citing  a  few  of  the  almost  count- 
less precedents  which  establish  and  illus- 
trate this  rule  it  is  well  to  recall  a  few  of 
the  elementary  principles  which  govern  the 
construction  of  gifts  of  this  character.  The 
law  always  favors  the  vesting  of  estates, 
and  if  the  construction  of  the  devise  is  open 
to  any  doubt  upon  the  question  whether 


the  remainder  is  vested  or  contingent,  the 
former  will  prevail  and  the  latter  will  be 
rejected.  Kellett  v.  Shephard,  139  111.  443, 
38  N,  E.  751,  34  N.  E.  254  >  Schouler,  Wills, 
2d  ed.  §  563;  Archer  v.  Jacobs,  125. Iowa, 
467,  101  N.  W.  19p;  Putbrees  v.  James,  162 
Iowa,  618,  144  N.  W.  607;  Boss  v.  Ayr- 
hart,  138  Iowa,  121,  115  N.  W.  906,  It  is 
equally  well  settled  that  where  a  devise  of 
a  remainder  or  other,  right  or  interest  in 
property  is  accompanied  by  words  of  sur- 
vivorship in  the  event  of  the  devisee's  death, 
they  will  be  construed  to  have  reference  to 
the  death  of  such  devisee  before  the  will 
becomes  effective  by  the  death  of  the  testa- 
tor, unless  the  language  of  the  instrument 
clearly  reveals  a  different,  intent.  Collins 
v.  Collins,  116  Iowa,  703,  88  N.  W.  1097; 
Callison  v.  Morris,  123  Iowa,  297,  98  X.  W. 
780;  Tarbell  v.  Smith,  125  Iowa,  389,  101 
N.  W.  118;  Haviland  v.  Haviland,  130  Iowa, 
611,  5  L.R.A.(N.S.)  281,  105  N.  W.  354; 
Lingo  v.  Smith,  174  Iowa,  461,  156  N.  W. 
402. 

Of  the  multitude  of  precedents  bearing 
upon  the  construction  of  wills  in  which  the 
testator  first  provides  a  life  estate  for  his 
widow  or  other  person  and  follows  this  by 
a  direction  that,  upon  the  expiration  of 
such  life  estate,  the  property  shall  be  di- 
vided, or  shall  be  sold  and  the  proceeds 
divided  between  certain  named  persons,  or 
members  of  a  designated  class  of  persons, 
and  holding  such  remainder  to  be  vested, 
we  will  cite  a  few  illustrative  cases.  If  we 
first  look  to  jurisdictions  other  than  our 
own,  we  find,  with  very  few  exceptions,  a 
unanimous  holding  that  in  such  cases  the 
beneficiaries  named  acquire  a  vested  right 
therein  immediately  upon  the  death  of  the 
testator.  Johrden  v.  Pond,  126  Minn.  247, 
148  N.  W.  112;  Rumsey  v.  Durham,  5  Ind. 
71;  Knight  v.  Pottgieser,  176  111.  368,  52 
N.  E.  934;  Scofleld  v.  Olcott,  120  111.  362, 
11  N.  E.  351;  Aldred  v.  Sylvester,  184  Ind. 
542,  111  N.  E.  914;  McCauley's  Estate,  257 
Pa.  877,  101  Atl.  827;  Huber  v.  Donoghue, 
49  N.  J.  Eq.  125,  23  Atl.  495;  Grimmer  v. 
Friederich,  164  111.  245,  45  N.  E.  498 ;  Heil- 
man  v.  Heilman,  129  Ind.  59,  28  N.  E.  310; 
McArthur  v.  Scott,  113  U.  S.  340,  28  L.  ed. 
1015,  5  Sup.  Ct.  Rep.  652;  Rood,  Wills, 
§§  690,  691;  Bryant  v.  Plummer,  111  Me. 
511,  90  Atl.  171;  Moulton  v.  Chapman,  108 
Me.  417,  81  Atl.  1007;  Cropley  v.  Cooper, 
19  Wall.  167,  22  L.  ed.  109 ;  Weller  v.  Kolb, 
128  Md.  221,  97  Atl.  542;  Gairdner  v.  Gaird- 
ner,  1  Ont.  Rep.  184;  Packham  v.  Gregory, 
14  L.  J.  Ct.  N.  S.  191,  4  Hare,  396,  67  Eng. 
Reprint,  702,  9  Jur.  175;  Cogburn  v.  Ogleby, 
18  Ga.  56;  Hooker  v.  Gentry,  3  Met.  (Ky.) 
463;  Neel's  Estate,  252  Pa.  394,  97  Atl.  502; 
Post  v.  Herbert,  27  N.  J.  Eq.  540;  Vanhook 
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v.  Vanhook,  21  N.  C.  (1  Dev.  &  B.  Eq.)  589; 
Martin  v.  Cook,  129  Md.  195,  98  Atl.  489; 
McLaughlin  v.  Penney,  65  Kan.  523,  70  Pac. 
341 ;  Hoover  v.  Smith,  96  Md.  396,  54  Atl. 
102;  Cushman  v.  Arnold,  185  Mass.  165,  70 
N".  E.  43;  Rock  River  Paper  Mill  Co.  ▼. 
Fiak,  47  Mich.  212,  10  N.  W.  344;  King  v. 
King,  1  Watts  &  S.  205,  37  Am.  Dec.  459; 
Collier's  Will,  40  Mo.  287 ;  Robert  v.  Corn- 
ing, 89  N.  Y.  225;  1  Jarman,  Wills,  763; 
Beatty  v.  Montgomery,  21  N.  J.  Eq.  324; 
Perkins  v.  Collins,  3  N.  J.  Eq  482.  In  the 
note  to  Shackley  v.  Homer  in  L.R.A.1915C, 
1049,  the  annotator,  after  citation  of  cases, 
states  the  rule  as  follows:  "If  it  appears 
that  a  future  gift  is  postponed  in  order  to 
let  in  some  other  interest,  or,  as  it  is  some- 
times expressed,  'for  the  benefit  of  the  es- 
tate,' the  gift  is  vested  notwithstanding, 
although  the  enjoyment  is  postponed."   * 

In  Scofield  v.  Olcott,  120  111.  374,  11  N".  E. 
351,  the  court,  in  applying  the  rule,  says: 
Estates  in  remainder  vest  at  the  earliest 
period  possible  unless  a  contrary  intention 
on  the  part  of  the  testator  is  clearly  shown. 
Where  it  is  a  remainder  after  a  life  estate, 
it  is  regarded  as  a  vested  remainder,  and 
the  possession  only  is  postponed. 

The  Pennsylvania  court,  considering  a 
will  which  gave  a  life  estate  to  the  widow, 
and  thereafter  to  be  divided  among  children, 
says:  "Where  the  enjoyment  of  an  entire 
fund  is  given  in  fractional  parts,  at  succes- 
sive periods  which  must  eventually  arrive, 
the  distinction  betwixt  time  annexed  to  pay- 
ment, and  time  annexed  to  the  gift,  becomes 
unimportant.  In  such  a  case  it  is  well  set- 
tled that  all  the  interests  vest  together.'1 
King  v.  King,  1  Watts  &  S.  205,  37  Am. 
Dec.  459. 

Where  a  devise  provided  for  a  trustee, 
with  directions  to  sell  the  property  after  the 
decease  of  the  widow,  and  divide  the  pro- 
ceeds "between  my  children,"  and,  as  in  the 
case  at  bar,  one  of  the  children  predeceased 
the  widow,  it  was  held  that  the  legacies  be- 
came vested  at  once  upon  the  death  of  the 
testator.  Price  v.  Watkins,  1  Dall.  8,  1 
L.  ed.  14.  Where  the  will  provided,  among 
other  things,  that  the  remainder  in  certain 
property  after  the  death  of  all  of  the  testa- 
tor's children  and  the  arrival  of  his  young- 
est grandchild  at  the  age  of  twenty-one 
years  "shall  be  inherited  and  equally  di- 
vided between  my  grandchildren,"  and  there 
being  no  other  words  of  gift,  except  as  was 
implied  in  the  direction  to  divide,  it  was 
held  that  the  grandchildren  took  a  vested 
remainder  at  the  death  of  the  testator.  The 
court  says:  "Words  directing  land  to  be 
conveyed  to  or  divided  among  remaindermen 
after  the  termination  of  a  particular  estate 
are    always    presumed   unless   clearly   oon- 


trolled  by  other  provisions  of  the  will,  to 
relate  to  the  beginning  of  enjoyment  by  the 
remaindermen,  and  not  to  the  vesting  of 
the  title  in  them.  For  instance,  under  a 
devise  of  an  estate,  ...  to  the  testator's 
children  for  life,  and  to  be  divided  upon  or 
after  their  death  among  his  grandchildren 
in  fee,  the  grandchildren  living  at  the  death 
of  the  testator  take  a  vested  remainder  at 
once,  subject  to  open  and  let  in  after-born 
grandchildren;  .  .  .  who  will  take,  and 
consequently  the  proportional  share  of  each 
cannot,  of  course,  be  ascertained  until  the 
determination  of  the  particular  estate  by 
the  death  of  their  parents"  (citing  cases). 
"So  a  direction  that  personal  property  shall 
be  divided  at  the  expiration  of  an  estate  for 
life  creates  a  vested  interest.  Shattuck  v. 
Stedman,  2  Pick.  468.  .  .  .  The  direc- 
tion that  if  any  grandchild  shall  have  died 
[at  any  time]  before  the  final  division,  leav- 
ing children,  they  shall  take  .  .  .  per 
stirpes  the  share  of  the  estate, 
which  their  parent  would  have  been  entitled 
to  have  and  receive  if  then  living,  was  evi- 
dently intended  merely  to  provide  for  chil- 
dren of  a  deceased  grandchild,  and  not  to 
define  the  nature,  as  vested  or  contingent* 
of  the  previous  general  gift  to  the  grand- 
children; and  its  only  effect  upon  that  gift 
is  to  devest  the  share  of  any  grandchild  de- 
ceased, leaving  issue,  and  to  vest  that  share 
in  such  issue."  McArthur  v.  Scott,  113 
U.  S.  380,  28  L.  ed.  1027,  5  Sup.  Ct.  Rep. 
652. 

In  Cropley  v.  Cooper,  19  Wall.  167,  22 
L.  ed.  109,  we  have  another  case  in  which 
the  testator  directs  the  sale  of  his  property 
after  the  death  of  his  widow*,  and  the  dis- 
tribution of  the  proceeds  among  his  chil- 
dren. Here  also  the  only  words  of  gift  are 
in  the  direction  to  sell  and  divide,  and  the 
court,  after  holding  that  the  direction  to 
sell  and  divide  worked  an  equitable  conver- 
sion of  the  real  estate  into  personalty  as 
of  the  time  of  the  testator's  death,  says: 
"A  bequest  in  the  form  of  a  direction  to  pay 
at  a  future  period  vests  an  interest  imme- 
diately if  the  payment  be  postponed  for  the 
convenience  of  the  estate,  or  to  let  in  some 
other  interest.  The  payment  of  debts  ia  an 
instance  of  the  former,  and  a  prior  tempo- 
rary provision  for  some  other  person,  .  .  . 
is  an  instance  of  the  latter.  In  all  such 
cases  it  is  presumed  that  the  testator  post- 
poned the  time  of  enjoyment  by  the  ultimate 
legatee  for  the  purpose  of  the  prior  devise 
or  bequest.  [Citing]  Halifax  v.  Wilson,  16 
Ves.  Jr.  171,  33  Eng.  Reprint,  947,  10  Re- 
vised Rep.  146;  Leeming  v.  Sherratt,  2 
Hare,  14,  67  Eng.  Reprint,  6,  11  L.  J.  Ch. 
N.  S.  423,  6  Jut.  663;  Packham  v.  Gregory, 
4  Hare,  396,  67  Eng.  Reprint,  702,  14  JL.  J. 
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Gh.  N.  S.  191,  9  Jul-.  175;  Window  v.  Good- 
win, 7  Met.  369;  White  v.  Curtis,  12  Gray, 
54;  Tucker  v.  Ball,  1  Barb.  94;  Barker  v. 
Woods,  1  Sandf.  Ch.  129;  Thomas  v.  Ander- 
son, 21  N.  J.  Eq.  22;  McGill's  Appeal,  61 
Pa.  47;  Tayloe  v.  Mosher,  29  Md.  443$ 
Brent  v.  Washington,  18  Graft.  526;  Fuller 
v.  Fuller,  58  N.  C.  (5  Jones,  Eq.)  223;  Rob- 
erts v.  Brinker,  4  Dana,  573;  Rawlings  v. 
Landes,  2  Bush,  159.  A  devise  of  lands  to 
be  sold  after  the  termination  of  the  life 
estate  given  by  the  will,  the  proceeds  to  be 
distributed  thereafter  to  certain  persons,  is 
a  bequest  to  those  persons,  and  vests  at  the 
death  of  the  testator.  Fairly  v.  Kine,  3 
N.  J.  L.  754,  4  Am.  Dec.  414;  Reading  ▼. 
Blackwell,  1  Baldw.  166,  Fed.  Cas.  No. 
11,612;  Rinehart  v.  Harrison,  1  Baldw.  177, 
Fed,  Cas.  No.  11,840;  Loft  is  v.  Glass,  15 
Ark.  680." 

These  quotations  fairly  reflect  the  hold- 
ings in  all  of  the  cases  to  which  we  have 
called  attention  on  this  branch  of  the  cases 
under  consideration.  Indeed,  after  a  some- 
what- extended  research  we  have  found  no 
case  whatever  in  which  the  soundness  of 
that  rule  is  questioned  or  denied.  It  is 
true  that  here  and  there  a  precedent  may 
be  found  in  which  the  distinction  we  have 
pointed  out  has  not  been  noticed,  but  in 
such  cases  the  omission  would  seem  to  have 
occurred  simply  because  counsel  failed  to 
raise  or  argue  the  question. 

Nor  does  this  court  furnish  any  exception 
to  the  rule  of  the  authorities  we  have  above 
cited.  See  Olsen  v.  Youngerman,  136  Iowa, 
410,  113  N.  W.  938;  Shafer  v.  Tereso,  133 
Iowa,  342,  110  N.  W.  846;  Blain  v.  Dean, 
160  Iowa,  708,  142  N.  W.  418;  Beaver  v. 
Ross,  140  Iowa,  154,  20  L.R. A.  ( K.S. )  65, 
118  N.  W.  287,  17  Ann.  Cas.  640;  Haviland 
v.  Haviland,  130  Iowa,  611,  5  L.R.A.(N.S.) 
281,  105  N.  W.  354;  Callison  v.  Morris,  123 
Iowa,  297,  98  N.  W.  780;  Ross  v.  Ayrhart, 
138  Iowa,  117,  115  N.  W.  906;  Scott  v. 
Scott,  132  Iowa,  35,  109  N.  W.  293;  Put- 
brees  v.  James,  162  Iowa,  625,  144  N.  W. 
607;  O'Connor  v.  Halpin,  166  Iowa,  107, 
147  N.  W.  185;  Sleeper  v.  Killion,  —  Iowa, 
— ,  164  N.  W.  241;  Lingo  v.  Smith,  174 
Iowa,  461,  156  N.  W.  402.  In  each  of  these 
cases  it  will  be  found  that  the  testator,  hav- 
ing first  devised  a  life  estate  (in  one  case 
an  estate  for  years),  proceeds  to  provide 
that  after  the  expiration  of  such  estate  the 
property  shall  be  divided,  or  sold  and  the 
proceeds  divided,  between  his  children  or 
other  designated  beneficiaries;  and  in  each 
and  every  one  we  have  held  that  the  post- 
ponement of  the  division  or  sale  and  divi- 
sion has  no  effect  to  render  the  devise  of 
the  remainder  contingent,  but  that  such  in- 
terest vested  at  once  upon  the  death  of  the 
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testator.  In  principle  there  is  no  difference, 
so  far  as  the  vesting  of  the  right  is  con- 
cerned, between  a  direction  to  divide  the 
property  and  a  direction  to  sell  the  prop- 
erty and  divide  the  proceeds.  A  direction 
to  sell  and  divide  does  no  more  than  to 
work  an  equitable  conversion  of  the  real 
property  as  of  the  time  of  the  death  of  the 
testator,  and  the  gift,  technically  speaking, 
becomes  a  bequest  instead  of  a  devise,  but 
the  right  of  the  beneficiary  therein  vests 
alike  in  either  case.  Unless,  then,  we  are 
prepared  to  say  that  we  have  been  wrong 
in  all  our  decisions  above  cited,  we  must 
hold  that  the  trial  court  erred  in  ruling 
that  the  children  of  the  testator  to  whom  he 
devised  the  remainder  over  after  the  life 
estate  given  to  his  widow  took  no  vested 
interest  in  his  estate. 

To  hold  those  interests  vested  is  not  in- 
consistent with  any  recognized  definition  of 
a  vested  remainder,  nor  can  there  be  found 
any  recognized  definition  under  which  they 
can  be  classed  as  contingent  remainders. 
It  is  argued  that  cases  like  McClain  v.  Cap- 
per, 98  Iowa,  145,  67  N.  W.  102;  Olsen  v. 
Youngerman,  136  Iowa,  404,  113  N.  W.  938; 
Birdsall  v.  Birdsall,  157  Iowa,  363,  36  L.R.A. 
(N.S.)  1121,  132  N.  W.  809;  Baker  v.  Hibbs, 
167  Iowa,  174,  149  N.  W.  86;  Wilhelm  v. 
Calder,  102  Iowa,  342,  71  N.  W.  214;  Tay- 
lor v.  Taylor,  118  Iowa,  408,  92  N.  W.  71; 
and  Kierulff  v.  Harlan,  150  Iowa,  675,  130 
N.  W.  789, — support  the  ruling  of  the  trial 
court.  A  little  examination  of  these  cases 
will  disclose  tbat  not  one  of  them  is  au- 
thority for  holding  that  the  remainder  pro- 
vided for  in  this  will  is  contingent.  The 
Youngerman  Case  is  largely  relied  upon  be- 
cause of  its  discussion. of  the  "divide  and 
pay  over"  rule,  but  the  question  there  de- 
cided had  no  direct  reference  to  the  law  of 
remainders.  In  that  case  the  appellants 
sought  to  terminate  a  trust  which  the  tes- 
tator had  established  for  the  benefit  of  a 
son  and  the  son's  children.  The  provision 
was  in  the  nature  of  a  spendthrift  trust  and 
provided  that  the  principal  trust  fund  was 
to  be  divided  between  the  children  at  the 
death  of  the  son.  Some  of  these  named  bene- 
ficiaries sought  to  have  the  trust  dissolved 
and  the  fund  distributed  while  the  son  still 
lived,  and  it  was  decided  that  they  acquired 
no  right  to  such  distribution  until  the  time 
expressly  fixed  in  the  will,  a  conclusion 
which  was  manifestly  right.  Such  holding 
did  not  necessarily  turn  upon  the  question 
whether  the  children's  rights  were  vested 
or  contingent,  for  on  neither  theory  could 
they  demand  possession  until  the  time  fixed 
for  the  termination  of  the  trust  arrived. 
And  it  should  not  be  overlooked  that  in  dis- 
cussing the  "divide  and  pay  over"  rule  the 
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court,  on  page  410  of  that  opinion,  expressly 
recognises  the  rale  which  we  follow  in  the 
present  case,  and  in  support  of  which  we 
have  cited  many  precedents,  that  "where 
the  postponement  of  payment  is  merely  to 
let  in  an  intermediate  estate/'  the  right  is 
vested.  The  Youngerman  Case  is  therefore 
a  precedent  upholding  the  contention  of  the 
appellant  rather  than  that  of  the  appellee. 
In  Wilhelm  v.  Calder  the  will  expressly  pro- 
vides that  the  property  devised  shall  be 
held  by  the  executor  until  the  youngest  sur- 
viving child  becomes  of  age,  and  then  be 
"divided  equally  between  my  said  children 
then  living,"  a  provision  so  clearly  differing 
from  the  one  in  the  will  now  before  us  that 
it  is  a  matter  of  surprise  that  it  should  be 
here  quoted  as  an  applicable  authority.  In 
McClain  v.  Capper  the  court  construed  a 
will  which  provided  for  no  life  estate,  but 
directed  that  when  his  youngest  child  should 
arrive  at  full  age,  the  property  should  be 
divided  between  the  testator's  named  chil- 
dren or  survivors  of  them,  and  we  held  that 
this  reference  to  survivors  indicated  an  in- 
tention to  confine  the  right  to  share  in  the 
division  to  those  who  should  then  be  living. 
In  Taylor  v.  Taylor  we  find  practically  the 
same  question  which  was  decided  in  Wil- 
helm v.  Calder.  The  will,  after  creating 
a  life  estate  in  the  widow,  directed  the  re- 
mainder to  be  equally  divided  between  "my 
children  or  their  heirs  as  the  law  directs." 
The  construction  was  made  to  turn  solely 
upon  the  effect  to  be  given  the  word  "or," 
and  it  was  held  that  it  could  not  properly  be 
construed  as  "and,"  and  that,  giving  it  its 
natural  disjunctive  effect,  the  words  "or 
their  heirs"  must  be  treated  as  words  of 
purchase,  and  (to  use  the  language  of  the 
opinion)  that  the  persons  who  take  the 
remainder  "are  such  of  the  children  as 
might  be  living  at  the  time  of  distribution 
and  the  heirs  of  such  as  might  have  prede- 
ceased." While  the  writer  of  this  opinion  is 
inclined  to  the  view  that  the  word  "or,"  as 
used  in  the  Taylor  will,  could  well  have  been 
construed  as  "and,"  yet  if  the  correctness 
of  that  decision  be  fully  conceded  in  all  re- 
spects, it  serves  only  to  classify  that  case 
with  those  in  which  the  devise  is  made  to 
such  devisees  as  shall  be  "then  living"  at 
the  date  of  the  distribution,  and  deprives  it 
of  any  application  to  the  case  now  in  hand, 
which  contains  no  such  restriction  nor  any- 
thing which  is  its  equivalent.  In  Birdsall 
v.  Birdsall  we  have  again  a  case  where  the 
will  provides  a  life  estate,  and  in  express 
words  devises  the  remainder  "to  the  chil- 
dren of  Walter  Gilson  Birdsall  who  shall 
be  living  at  the  time,"  and  this  we  held  con- 
fined the  gift  to  those  children  who  sur- 
vived their  father.    No  other  conclusion  was 


reasonably  possible, ,  but;  the  ease  has  no 
likeness  to  the  one  before  us,  In  Baker  v. 
Hibbs  the  only  question  decided  arose  un- 
der a  provision  of  the  will  which,  directing 
a  division  of  the  property  alter  the  expira- 
tion of  the  widow's  life  estate,  named  among 
the  distributees  "the  living  heirs  of  the  late 
P.  W.  Hibbs."  When  the  will  was  drawn 
P.  W.  Hibbs  was  dead,  survived  by  two  chil- 
dren, both  of  whom  died  before  the  lapse  of 
the  life  estate,  and  it  was  held  that,  as  this 
language  clearly  had  reference  to  the  heirs 
living  when  the  division  became  due,  the 
right  to  share  in  such  division  never  vested 
in  the  two  who  died  before  that  time  ar- 
rived. The  case  of  Horner  v.  Haaae,  177 
Iowa,  115,  158  N.  W.  548,  is  of  the  same 
character,  and  the  will  there  provides  for 
distribution  between  the  children  "who  may 
be  living  at  that  time."  And  the  same  is 
true  in  Kierulff  v.  Harlan.  Indeed,  our  de- 
cisions will  be  searched  in  vain  for  any 
ruling  which  holds  the  right  of  a  child  to 
share  in  the  remainder  of  which  he  ib  named 
a  beneficiary  is  rendered  contingent  by  a 
postponement  of  the  time  of  division  or  pay- 
ment to  let  in  a  life  estate,  except  where 
there  is  an  express  or  clearly  implied  limi- 
tation of  the  right  to  share  in  such  remain* 
der  of  those  who  shall  "then  be  living,"  or 
other  equivalent  phrase. 

Our  attention  is  called  to  the  recent  case 
of  Fulton  v.  Fulton,  —  Iowa,  — ,  ante,  1080, 
162  N.  W.  253,  as  tending  to  sustain  the 
opposite  conclusion.  But  a  little  examina- 
tion makes  it  perfectly  clear  that  the  devise 
in  that  case  is  materially  unlike  the  one 
now  before  us.  There  the  gift  was  to  the 
children,  or  their  heirs,  or  the  Burvivors  of 
them,  thus  bringing  it  Btrictly  within  the 
class  of  cases  in  McClain  v.  Capper  and 
Taylor  v.  Taylor,  to  which  we  have  already 
made  reference;  while  the  devise  in  this 
case  is  direct  to  the  three  daughters,  and 
provides  for  no  right  of  survivorship  be- 
tween them.  It  is  therefore  to  be  said  that 
the  Fulton  Case  was  properly  decided,  but 
it  is  not  authority  which  controls  the  de- 
cision of  the  present  case.  The  rule  which 
we  here  apply,  and  the  question  whether  a 
remainder  which  is  postponed  to  let  in  a 
life  estate  becomes  vested  at  the  death  of 
the  testator,  was  not  there  raised,  nor  ar- 
gued, nor  considered,  nor  decided.  The  dis- 
cussion, so  far  as  this  feature  of  the  case 
is  concerned,  could  well  end  here;  but,  in 
view  of  the  insistence  of  counsel  upon  the 
rule  by  which  the  postponement  of  the  divi- 
sion and  distribution  of  devised  property 
to  let  in  a  life  estate  will  prevent  the 
vesting  of  a  remainder  when  there  are  no 
direct  words  of  gift,  except  as  the  same  may 
be  expressed  in  the  direction  to  pay  over, 
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we  call/attention  to  case*  which  conclusively 
determine  that  the  argument  is  opposed  to 
the  overwhelming  weight  of  authority*    In- 
deed,, we  may  say  with  confidence  that, 
outside  «of  the  states  Ojf  New  York  and  Wis- 
consin, the  decisions  are  practically  unani- 
mous in  adhering  to  the  rule  as  we  here 
apply  it,  and  that  a  direction  to  pay  over 
the  remainder  after  the  death  of  the  life 
tenant  is  treated  as  a  sufficient  expression 
of  an  intend  to  give  a  vested  estate  therein. 
And  in  neither  of  the  two  states  mentioned 
have  the  courts  consistently  adhered  to  the 
opposite  conclusion.    It  may  be  added  that 
in  both  of  these  states  the  question  is  to 
some  degree  complicated  by  the  existence  of 
statutes,  the  effect  of  which  is  perhaps  to 
modify  or  prevent  full  application  of  com- 
mon-law    principles.      In    addition   to   the 
authorities  already  cited  we  no.te  the  follow- 
ing, all  of  which  are  in  point:    Herbert  v. 
Post,   26   N.   J*   Eq.   278 ;  ■  Wintermute  v. 
Snyder,  3  N.  J.  Eq.  489 ;  Price  v.  Watkins, 
1  Dall.  8,  1  L.  ed.  14;  Re  Oertle,  84  Minn. 
173,  57  Am.  Rep.  48,  24  N.  W.  924;  Smith 
v.  Smith,  116  Wis.  570,  93  N.  W.  452;  Moul- 
ton  v.  Chapman,  108  Me,  417,  81  Atl.  1008; 
White  v.  Curtis,  12  Gray,  54;  Re  Lotz,  92 
Misc.  683,  157  N.  Y.  Supp.  685;  Blume  v. 
Kimball,  222  Mass.  412,  110  N.  E.   1036; 
Re  Finck,   168  App.  Div.   135,   153  N.  Y. 
Supp.  534;  Ingersoll  v.  Ingersoll,  80  Misc. 
299,  142  N.  Y.  Supp.  217;  Higgins  v.  Beck, 
116  Me.  127,  100  Atl.  653;  Nelson  v.  Nelson, 
36  Ind.  App.  331,  75  N/E.  679;  Whitman  v. 
Huefner,  221   Mass.  265,   108  N.  E.   1054; 
Lanta  v.  Caraway,  180  Ind.  484,  50  L.R.A. 
(NJS.)  32,  103  N.  E.  335;  Abbott  v.  Lewis, 
77  N.  H.  94,  88  Atl.  98;  Blaine  v.  Dow,  111 
Me.  480,  89  Atl.  1126;  Selby  v.  Morgan,  6 
Munf,   156;  Arnold  v.  Arnold,  11  B.  Mon. 
81;  Snow  v.  Durgin,  70  N.  H.  121,  47  Atl. 
89;  Bates  v.  Spooner,  75  Conn.  501,  54  Atl. 
305;  Potter  v.  Nixon,  81  N.  J.  Eq.  338,  86 
Atl.  444;  Lane  v.  Lane,  8  Allen,  350;  Fisher 
v.  Banta,  66  N.  Y.  476;  Tazewell  v.  Smith, 
1  Rand.  (Va.)  313,  10  Am.  Dec.  553;  Bent- 
ley  v.  Long,  1  Strobh.  Eq.  43,  47  Am.  Dec. 
523;  Armstrong  v.  Barber,  239  111.  389,  88 
N.  E.  246;  Carter  v.  Carter,  234  111.  507, 
85  N.  E.  292;  Crossley  v.  Leslie,  130  Ga. 
782,  61  S.  E.  851,  14  Ann.  Cas.  703;  Loring 
v.  Carnes,   148  Mass.  223,  19  N.  E.  348; 
Rubencane  v.  McKee,  6  Del.  Ch.  40,  6  Atl. 
639;   TtKnnman's  Estate,   161   Pa.  444,  29 
Atl.  84;  Hawkins  v.  Bohling,  168  111.  214, 
48  N.  E.  94;  Snyder's  Estate,  180  Pa.  70,  36 
Atl.   420;    Reed's  Appeal,   118   Pa.   215,  4 
Am.  St.  Rep.  588,  11  Atl.  787. 

Without  any  extensive  review  of  the  fore- 
going cases,  we  quote  from  a  few  the  rule 
as  formulated  by  the  courts.  In  Sconeld  v. 
Olcott,  120  I1L  362, 11  N.  E.  351,  the  Illinois 
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court  states  it  as  fallows:*  "But  even  though 
there' be  no  other  gift  than  in  the  direction 
to  pay  or  distribute  in  futuro,  yet,  if  such 
payment  or  distribution  appear  to  be  post- 
poned for  the  convenience  of  the  fund  or 
property,  as  where  the  future  gift  is  post- 
poned to  let  in  some  other  (intermediate 
estate]  .  .  .  the  gift  in  remainder  vests  at 
once,  arid  will  not  be  deferred  until  the 
period  in  question." 

In  Martin  V.  Cook,  129  Md.  195,  98  Atl. 
489,  the  Maryland  court  refuses  to  apply 
the  rule  which  postpones  the  vesting  of  a 
remainder  to  a  case  where  there  were  no 
words  of  gift  except  in  the  direction  to 
divide  after  the  death  of  the  life  tenant,  and 
states  the  applicable  rule  to  be  that  "if  the 
postponement  of  the  payment  is  for  the 
purpose  of  letting  in  an  intermediate  estate, 
then  the  interest  shall  be  deemed  vested  at 
the  death  of  the  testator." 

In  Herbert  v.  Post,  26  N.  J.  Eq.  281,  and 
in  Post  v.  Herbert,  27  N.  J.  Eq.  540,  the  rule 
is  stated  in  substantially  the  same  terms. 

It  is  also  a  well-established  rule  that 
where,  after  devising  a  life  estate  to  his 
widow,  the  testator  provides  a  remainder  to 
his  children,  the  presumption  or  inference 
.that  he  intends  to  give  the  latter  a  vested 
right  is  much  stronger  than  where  the  re- 
mainder is  created  for  the  benefit  of  persons 
having  no  natural  claims  upon  his  bounty. 
Whitman  v.  Huefner,  221  Mass.  265,  108 
N.  E.  1054;  Morse  v.  Ballou,  109  Me.  264, 
83  Atl.  799. 

And  still  again,  it  is  held  that  where  the 
rule  which  prevents  a  vesting  until  the  time 
of  payment  arrives  would  otherwise  be  ap- 
plicable if.  the  gift  or  devise  were  made  to  a 
class,  the  court  will  hesitate  to  apply  it  if 
the  beneficiaries  are  described  by  their  indi* 
vidua]  names.  Bryant  v.  Plummer,  111  Me. 
511,  90  Atl.  173;  Moulton  v.  Chapman,  108 
Me.  417,  81  Atl.  1007;  Morse  v.  Ballou, 
supra.  The  authorities  classing  such  gifts 
as  vested  estates  are  so  numerous  and  so 
parallel  in  all  essential  features  to  the  in- 
stant case  that  it  is  unnecessary  for  us  here 
to  re-enter  the  field  of  debate  upon  the 
strict  technical  definition  of  vested  and  con- 
tingent remainders. 

However  differently  the  rule  may  be  ex- 
pressed and  whatever  exceptions  may  be' 
found  in,  or  taken  to,  the  New  York  statu- 
tory rule,  there  is  a  well-settled  or  commonly 
accepted  doctrine  as  to  one  of  the  distin- 
guishing features  of  a  vested  remainder. 
For  example,  beginning  with  Mr.  Fearne, 
whose  great  work  is  the  fountain  of  learning 
on  this  subject  to  which  all  investigators 
finally  turn,  he  Bays  that  the  distinguishing 
characteristic  of  a  vested  remainder  is  a 
present  capacity  to  take  effect  in  possession 
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if  the  possession  were  to  become  vacant,  and 
not  the  certainty  that  the  possession  will 
become  vacant  before  the  estate  limited  in 
remainder  determines.  Fearne,  Contingent 
Remainders,  216.  This  has  been  adopted  by 
the  Supreme  Court  of  the  United  States 
(Croxall  v.  Shererd,  5  Wall.  268,  18  L.  ed. 
672)  and  by  the  courts  of  last  resort  in 
Massachusetts  (Brown  v.  Lawrence,  3  Cush. 
397) ;  in  Connecticut  (Hudson  v.  Wads- 
worth,  8  Conn.  348) ;  in  New  Jersey  (Van 
Dyke  v.  Vanderpool,  14  N.  J.  Eq.  206;  Price 
v.  Sisson,  13  N.  J.  Eq.  176);  in  Indiana 
(Bruce  v.  Bissell,  119  Ind.  530,  12  Am.  St. 
Rep.  436,  22  N.  E.  4) ;  in  Florida  (Kingsley 
▼.  Broward,  19  Fla.  743);  in  Nebraska 
(Schuyler  v.  Hanna,  31  Neb.  311,  11  L.R.A. 
321,  47  N.  W.  932);  in  South  Carolina 
(Bentley  v.  Long,  1  Strob.  Eq.  43,  47  Am. 
Dec.  523);  in  New  York  (Williamson  v. 
Field,  2  Sandf .  Ch.  633 ;  Hawley  v.  James, 
5  Page,  318)  ;  in  Wisconsin  (Bacon's  Estate, 
140  Wis.  689,  123  N.  W.  263;  Scott  v.  West, 
63  Wis.  529,  24  N.  W.  172,  25  N.  W.  18)  ; 
in  Illinois  (Chapin  v.  Crow,  147  111.  219,  37 
Am.  St.  Rep.  213,  35  N.  E.  536) ;  in  North 
Carolina  (Starnes  v.  Hill,  112  N.  C.  1,  22 
L.R.A.  698,  16  S.  E.  101);  in  Kentucky 
(Mercantile  Bank  v.  Ballard,  83  Ky.  481,  4 
Am.  St.  Rep.  160;  Moore  v.  Sleet/ 113  Ky. 
600,  68  S.  W.  642) ;  in  Kansas  (Bunting  v. 
Speek,  41  Kan.  428,  3  L.R.A.  690,  21  Pac. 
288)  ;  in  New  Hampshire  (Wood  v.  Griffin, 
46  N.  H.  234);  in  Virginia  (Wallace  v. 
Minor,  86  Va.  550,  10  S.  E.  423)  ;  in  West 
Virginia  (Chipps  v.  Hall,  23  W.  Va.  515) ; 
in  Missouri  (Patrick  v.  Blair,  119  Mo.  105, 
24  S.  W.  767);  in  Alabama  (Smaw  v. 
Young,  109  Ala.  528,  20  So.  370)  ;  in  Mary- 
land (Kemp  v.  Bradford,  61  Md.  335)  ;  in 
Maine  (Woodman  v.  Woodman,  89  Me.  128, 
35  Atl.  1037). 

Without  pursuing  these  citations  further 
it  may  be  said  that  in  several  other  juris- 
dictions the  definition  of  remainders  is  fixed 
by  statute  in  substantially  similar  terms, 
and  between  these  and  the  jurisdictions 
where  the  common-law  rules  have  been  ad- 
hered to  with  more  or  less  fidelity  the  dis- 
tinction between  the  two  classes  of  remain- 
ders, as  heretofore  stated,  has  had  the  ap- 
proval of  substantially  every  court  in  the 
United  States,  and  if  there  be  any  proposi- 
tion of  law  which  can  be  said  to  have  be- 
come a  rule  of  property,  surely  this  is  one. 
Here  and  there  a  case  will  occasionally  be 
found  where  a  court  has  pointed  out  real  or 
supposed  exceptions  to  the  rule,  but  in  most 
instances  they  do  no  more  than  cast  doubt 
upon  its  absolute  universality,  and  not  its 
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general  truth  and  applicability.  Without 
entering  at  all  upon  any  discussion  of  the 
soundness  of  the  exceptions  taken  to  the 
rule,  and,  for  the  purposes  of  this  opinion, 
conceding  their  propriety,  it  is  perfectly 
clear  that  this  case  falls  within  the  general 
rule,  and  not  within  the  scope  of  any  of  the 
exceptions  which  have  been  taken  thereto. 

The  will  before  us  shows  beyond  all  ques- 
tion the  purpose  of  the  testator  to  give  his 
entire  estate  (except  one  small  legacy  of 
$100)  to  the  immediate  natural  objects  of 
his  bounty — his  widow  and  children.  In  so 
doing  he  adopted  the  very  common  plan  of 
giving  the  full  use  of  all  his  property  to  his 
wife  for  life  and  the  remainder  to  his  chil- 
dren. There  is  nothing  shown  in  the  family 
relations  or  in  the  character  or  capacity  of 
the  children  to  induce  him  to  withhold  the 
vesting  of  the  remainder  until  the  widow's 
death.  When  the  will  became  effective,  the 
fee,  or  ultimate  right  of  property,  subject 
to  the  life  estate,  must  have  passed  to  some- 
one. It  did  not,  of  course,  vest  in  the  life 
tenant.  No  trust  was  created  calling  for  a 
trustee  to  receive  it  pending  final  distribu- 
tion. No  beneficiaries  other  than  his  three 
daughters  were  designated  to  receive  such 
remainder.  Their  rights  under  the  will  be- 
came fixed  at  his  death.  Having  the  right 
and  capacity  to  succeed  to  the  possession 
and  enjoyment  of  the  property  whenever  the 
life  estate  should  cease,  it  was  a  right 
vested  in  them  as  tenants  in  common  of  the 
remainder ;  and  there  being  no  right  of  sur- 
vivorship as  between  the  sisters,  the  inde- 
pendent share  or  interest  of  Mrs.  Patterson 
therein  descended  to  her  representatives, 
and  did  not  inure  to  the  benefit  of  the  other 
tenants  in  common  by  virtue  of  any  pro- 
vision of  the  will. 

It  follows  that  the  judgment  below  will 
be  reversed  and  the  cause  remanded  to  the 
District  Court  for  a  decree  in  harmony  with 
this  opinion. 

Gaynor,  Ch.  J.,  and  Liadd,  Evans,  Pres- 
ton, Salinger,  and  Stevens,  JJ.,  concur. 

Evans,  J.,  specially  concurring: 
This  opinion  holds  that  the  terms  of  the 
will  created  no  contingency  or  uncertainty 
as  to  the  devisees  taking  thereunder.  The 
necessary  effect  of  this  holding  is  to  treat  as 
surplusage  the  provision  relating  to  the 
"heirs"  of  the  devisees.  I  think  this  is 
proper.  If  such  provision  had  been  wholly 
omitted,  the  legal  effect  of  the  will  would 
still  be  the  same  under  Code,  §  3281. 
On  that  ground  I  concur  in  the  result 
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OREGON  SUPREME:  COURT. 

WELBY  STEVENS,  Exr.,  etc.,  of  James  A. 

Stevens,  Deceased,  Appt., 

v. 

ANNA  CARROLL,  Admx.,  etc.,  of  M.  L. 

Sommerville,  Deceased,  Respt. 
RE  ESTATE  OF  JAMES   A.  STEVENS, 

Deceased. 

(64  Or.  417;  129  Pac.  1044.) 

Will  —  remainder  —  vesting  —  death 
of  remainderman. 

A  bequest  of  money  to  be  derived  from 
sale  of  real  estate  upon  death  of  a  life  ten- 
ant vests  upon  death  of  testator,  and  will 
not  lapse  on  the  death  of  the  legatee  in  the 
lifetime  of  the  life  tenant. 
For  other  cases,  see  Wills,  III.  g,  I,  in  Dig. 

1-5Z  N.  8. 

(February  18,  1913.) 

APPEAL  by  the  executor  from  an  order 
of  the  Circuit  Court  for  Lane  County 
affirming  an  order  of  the  County  Court  re- 
fusing to  discharge  him  in  a  proceeding 
for  the  settlement  of  the  final  account  of 
the  estate  of  James  A.  Stevens,  deceased, 
upon  objections  filed  thereto  by  a  legatee. 
Affirmed. 

Statement  by  McBride,  Ch.  J.: 
James  A.  Stevens  died,  leaving  a  will 
which  contains,  among  others,  the  following 
provisions:  "I  hereby  give,  devise  and  be- 
queath unto  my  wife,  Emily  F.  Stevens,  all 
my  real  estate  wheresoever  situate  to  have, 
possess  and  use  during  the  lifetime  of  said 
Emily  F.  Stevens,  and  after  the  death  of 
said  Emily  F.  Stevens,  my  said  wife,  I 
hereby  direct,  give  and  devise  unto  my  son 
Lenn  L.  SteVens  the  75-acre  tract  of  land 
to  become  the  absolute  property  of  said 
Lenn  L.  Stevens  upon  the  death  of  my  said 
wife,  Emily  F.  Stevens.  ...  I  hereby 
give  and  bequeath  unto  my  daughter  Mag- 
gie Sommerville  the  sum  of  two  thousand 
($2,000)  dollars  to  be  paid  upon  the  death 
of  my  said  wife  Emily  F.  Stevens  and  to 
be  paid  out  of  proceeds  that  may  be  de- 
rived from  my  home  place  consisting  of 
about  160  acres  in  Lane  county,  Oregon, 
where  I  am  now  living.  If  my  son  Welby 
8tevens  so  desires  he  can  pay  said  two 
thousand  ($2,000)  dollars  out  of  his  pri- 
vate, individual  funds  at  or  before  the 
death  of  my  said  wife  Emily  F.  Stevens  in- 
stead of  paying  said  sum  out  of  proceeds 

Note.  —  For  discussion  of  the  question 
whether  a  testamentary  gift  in  the  form  of 
a  direction  to  pay,  to  divide,  or  to  convey 
is  contingent  on  survival  of  the  time  of  pay- 
ment or  conveyance,  .and  for  references  to 
annotations  on  related  questions,  see  anno- 
tation following  this  case,  post,  1097. 
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to  be  derived  from  my  home  place. 
I  give,  devise  and  bequeath  unto  my  son 
Welby  Stevens  my  home  place  consisting  of 
about  150  acres  in  Lane  county,  Oregon,  to 
become  and  be  his  property  absolutely  upon 
the  death  of  my  said  wife  Emily  F.  Stevens, 
and  upon  payment  of  said  $2,000  as  above." 

Subsequent  to  the  death  of  the  testator, 
Maggie  Sommerville  died,  and,  later,  her 
husband  M.  L.  Sommerville  died,  both  with- 
out issue.  Emily  Stevens,  the  wife  of  the 
testator,  still  survives.  Welby  Stevens,  the 
executor  of  the  will,  filed  his  final  account, 
and  asked  to  be  discharged.  Anna  Carroll, 
administratrix  of  the  estate  of  M.  L.  Som- 
merville, resisted  the  application  for  a  dis- 
charge, on  the  ground  that  the  estate  of 
M.  L.  Sommerville  had  a  vested  interest  in 
the  $2,000  bequeathed  to  Maggie,  his  wife, 
in  her  father's  will,  which,  by  the  terms  of 
said  will,  the  executor  was  directed  to  pay, 
and  that  he  should  be  required,  for  that 
purpose,  to  continue  in  his  office  until  the 
death  of  Emily  Stevens  and  the  payment  of 
the  legacy.  From  an  order  of  the  county 
court  refusing  to  discharge  the  executor, 
he  appealed  to  the  circuit  court,  which  sus- 
tained the  order  of  the  county  court;  and 
from  this  decision  the  executor  appeals  to 
this  court. 

Mr.  George  B.  Dorris,  for  appellant: 

A  legacy  of  money,  or  other  personal 
property,  must  be  certain  and  identified 
particularly,  during  the  life  of  the  testator. 

Noon's  Estate,  49  Or.  293,  88  Pac.  673, 
90  Pac.  673;  Starbuck  v.  Starbuck,  93  N.  C. 
185;  2  Woerner,  Am.  Law  of  Administra* 
tion,  2d  ed.  §  444;  Vincent  v.  Newhouse,  83 
N.  Y.  510. 

If  the  legacy  to  Maggie  Sommerville  is 
not  void,  it  became  an  equitable  charge 
upon  the  land  devised  to  Welby  Stevens. 

2  Woerner,  Am.  Law  of  Administration, 
2d  ed.  §  491;  Powers  v.  Powers,  28  Wis. 
661;  McCorn  v.  McCorn,  100  N.  Y.  513; 
Frampton  v.  Blume,  129  Mass.  155;  Wertz's 
Appeal,  69  Pa.  173;  Watson  ▼.  McLench, 
57  Or.  452,  110  Pac.  482,  112  Pac.  416. 

The  acceptance  of  a  devise,  charged  with 
the  payment  of  a  legacy,  binds  the  devisee 
to  carry  the  legacy  into  effect. 

2  Woerner,  Am.  Law  of  Administration, 
2d  ed.  |  491;  Porter  t.  Jackson,  95  Ind. 
214,  48  Am.  Rep.  704;  Tigner  v.  McOehee, 
60  Miss.  191;  Lovejoy  v.  Raymond,  58  Vt. 
509,  2  Atl.  157. 

When  the  payment  of  a  legacy  is  made 
a  condition  of  the  devise,  its  acceptance  cre- 
ates, in  addition  to  the  liability  of  the  land 
devised,  a  personal  liability  to  the  legatee, 
which  may  be  enforced  without  resorting 
to  the  land,  the  lien  still  remaining  as 
security. 

2  Woerner,  Am.  Law  of  Administration, 
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2d  ed.  §491,  p.  1196)  Porter  v.  Jackson, 
05  Ind«  210,  48  Am.  Rep.  704. 

Where  there  is  no  gift,  but  a  direction  to 
the  executor  or  trustee  to  divide  or  pay  at 
a  future  time,  the  vesting  will  not  take 
place  until  that  time. 

Re  Hoadley,  101  Fed.  235. 

The  subject  of  the  gift  was  not  to  come 
into  existence  until  the  prescribed  contin- 
gency, the  death  of  Emily  F.  Stevens, 

Vincent  v.  Newhouse,  83  N.  Y.  511;  Clark 
v.  Cammann,  160  N.  Y.  327,  54  N.  E.  709  j 
Delaneld  v.  Shipman,  103  N.  Y.  463,  9  N.  E. 
184. 

Messrs.  Woodcock  A  Smith  and  Potter 
Sb  Br y son,  for  respondent: 

The  legacy  of  Maggie  Sommerville  was  a 
vested  legacy,  the  time  of  payment  being 
deferred,  and,  being  vested,  passed  to  her 
heirs  and  legal  representatives  at  her 
death. 

Warren  v.  Hembree,  8  Or.  118;  Johnson 
v.  Baker,  7  N.  C.  (3  Murph.)  318,  9  Am. 
Dec.  605;  Pond  v.  Allen,  15  R.  I.  172,  2 
Atl.  302;  American  .Can n el  Coal  Co.  v. 
Clemens,  132  Ind.  163,  31  N.  E.  786;  Fairly 
v.  Kline,  3  N.  J.  L.  754,  4  Am.  Dec.  414; 
Cropley  v.  Cooper,  19  Wall.  167,  22  L.  ed. 
109;  Birdsall  v.  Hewlett,  1  Paige,  32,  19 
Am.  Dec.  392;  18  Am.  &  Eng.  Enc.  Law, 
2d  ed.  749,  750;  19  Am.  &  Eng.  Enc.  Law, 
2d  ed.  1369;  Goebel  v.  Wolf,  10  Am.  St. 
Rep.  464,  and  notes,  113  N.  Y.  405,  21 
N.  E.  388. 

McBride,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

It  is  conceded  that  if,  under  the  terms 
of  the  will,  the  bequest  to  Maggie  Sommer- 
ville became  a  vested  legacy  upon  the  death 
of  her  father,  the  decree  of  the  circuit  court 
is  correct.  If  the  legacy  did  not  become 
vested  upon  the  death  of  the  testator,  then 
it  has  lapsed,  and  there  is  no  reason  why 
the  executor  should  not  be  discharged. 

1,  2.  We  are  of  the  opinion  that  the 
legacy  became  vested  upon  the  death  of  the 
testator.  A  legacy  or  interest  created  by 
devise  should  always  be  construed  as  vested 
rather  than  contingent.  Winslow  v.  Ruther* 
ford,  59  Or.  124,  114  Pac.  930.  A  vested 
estate  is  an  estate  where  there  is  a  person 
in  being  who  would  have  an  immediate 
right  to  the  possession  of  the  lands,  upon 
the  ceasing  of  some  intermediate  or  prece- 
dent estate.  See  Words  and  Phrases,  title 
"Vested  Estate,"  and  cases  there  cited.  It 
seems  clear  that,  upon  the  death  of  the  tes- 
tator, Maggie  Sommerville  had  an  imme- 
diate right  to  the  legacy  bequeathed  to  her, 
subject  only  to  the  termination  of  her 
mother's  interest  in  the  property.  "Where 
real  or  personal  estate  is  devised  or  be- 
queathed to  a  person,  and  though  the  vest- 
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ing  in  right  or  vrtaowt,  at  Arst  sight,  ap- 
pears to  depend  upon  the  attainment  of  a 
given  age,' or  upon  the  arrival  or  ocurrence 
of  an  event  or  time  which  is  sure  to  hap- 
pen or  arrive,  or,  in  the  case  of  residuary 
bequest  without  any  limitation  over,  upon 
marriage,  yet.  if  the  attainment  of  such  age 
or  the  arrival  or  occurrence  of  such  event 
or  time  does  not  form  part  of  the  original 
description  of  the  devisee  or  legatee,  and 
the  suspensive  expressions  are  of  such  a 
nature  that  they  may  be  construed  to  refer 
not  to  the  vesting  in  right  or  interest,  but 
to  the  vesting  in  possession  or  enjoyment, 
and  it  appears  from  the  form  of  the  limita- 
tion, when  more  closely  considered,  or  from 
the  intermediate  disposition  of  the  prop*, 
erty,  or  from  other  passages,  to  be  prob- 
able that  it  was  only  intended  to  delay  the 
vesting  in  possession  or  enjoyment,  in  such 
case,  the  suspensive  expressions  will  be  re- 
ferred to  the  vesting  in  possession  or  en- 
joyment, and  the  interest  of  the  devisee  or 
legatee  will  be  actually  vested  in  right  be- 
fore the  age  or  period  specified."  Smith, 
Executory  Interests,  §  309. 

In  Jackson  v.  Jackson,  1  Vee.  Sr.  217,  27 
Eng.  Reprint,  992,  a  father  bequeathed  to 
his  son  £400,  to  be  paid  to  him  at  the  end 
of  one  year  after  the  testator's  death,  and 
a  further  sum  of  £100,  to  be  paid  to  him 
at  the  death  of  his  mother.     The  son  died 
before  the  mother.    The  court  held  that  he 
took  a  vested  interest  in  the  £100,  saying 
that  the  legacy  was  plainly  vested,  though 
the  time  of  payment  was  postponed.     See 
also  Warren  v.  Hembree,  8  Or.  118;  Wins- 
low  v.  Rutherford,  supra,  and  cases  there 
cited.     Fairly  v.  Kline,  3  N.  J.  L.  754,  4 
Am.  Dec.  414,  is  in  point  upon  this  propo- 
sition, in  which  case  a  testator  directed  his 
lands  to  be  sold  after  his  wife's  death,  and 
the    proceeds    to    be    divided    among    his 
children.     One  of  the  children  died  before 
the  mother,  and  it  was  held  that  the  legacy 
became  vested,  and  that  the  husband  of  the 
child  so  dying  became  entitled  to  the  legacy 
as  the  administrator  of  his  wife.     In  that 
case,  the  court  says:      "It  is  certain  that 
legacies  charged  upon  land  are  subject  to 
different  rules  from  those  charged  upon  the 
personal  estate  only.     If  a  legacy  charged 
upon  personal  estate  only  be  given  uncon- 
ditionally, and  dependent  upon  no  future 
contingency,  then,  though  the  day  of  pay- 
ment be  postponed,  as  if  it  be  to  be  paid 
when  the  legatee  attains  the  age  of  twenty- 
one  years,  or  marries,  or  other  contingency 
happens,  yet,  if  the  legatee  die  before  that 
day,  his   representatives  shall  take.     It  is 
a  vested  legacy.     It  cannot  fall.     But  if 
such   legacy  be  charged  upon  land  in  the 
hands  of  the  heir,  and  that  whether  it  be 
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the  heres  natus  or  the  hseres  factus,  and 
the  legatee  died  before  the  day  of  payment* 
it  will  not  go  to  his  representatives,  ^but 
will  merge  in  the  land  for  the  benefit,  of 
the  heirs.  This  is  the  general  rule.  But 
then  there  is  an  exception  to  this  rule,  as 
well  settled  at  this  day  as  the  rule  itself. 
It  is  this:  That  when  the  payment  is 
postponed  merely  for  the  convenience  and 
benefit  of  the  estate  and  family,  and  not  on 
account  of  considerations  relative  to  the 
legatee  himself,  then,  though  the  legatee 
die  before  the  day  of  payment,  yet  the 
legacy  shall  not  merge  for  the  benefit  of 
the  heirs,  but  shall  go  to  the  representa- 
tive. It  is  a  vested  legacy."  The  same 
rule  is  announced  in  Cropley  v.  Cooper,  19 

Annotation  —  Testamentary  gift  in  the  form  of  a  direction  to  pay, 
to  divide,  or  to  convey  as  contingent  on  survival  of  the  time 
of  payment  or  conveyance. 


Wall.  167,  %%  h.  ed.  109;  Pond  v.  Allen,  15 
R.  I.  17J,  %  Atl.  302. 

In  the  case  at  bar,  as  in  those  last  cite^, 
the  legacy  is  given  absolutely.  Its  pay- 
ment is  postponed  for  no  reason  personal 
to  or  in  the  interest  of  the  legatee,  but 
solely  for  the  benefit  of  the  widow.  For 
these  reasons,  we  hold  that  the  right  to 
receive  this  legacy  became  vested  in  Mag- 
gie Sommerville  upon  the  death  of  her 
father,  and  descended  to  her  husband  at  her 
death,  and  that,  upon  his  death,  this  right 
passed  to  his  representatives. 

The  decree  of  the  circuit  court  is  affirmed. 

Petition  for  rehearing  denied  March  25, 
1913. 
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contingency    arising    from 
the  fact  of  postponement: 

a.  Existence  of  gift  apart  from 
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or  maintenance,  1114. 
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sion, 1131. 

I.  Introduction. 
Where  a  testamentary  gift  is  made  to 
take  effect  at  some  time  subsequent  to 
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the  death  of  the  testator,  the  question 
arises  whether  it  is  personal  to  the 
donee,  so  as  to  be  conditioned  upon  his 
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surviving  until  the  time  for  enjoyment. 
This  question,  in  the  case  of  a  devise  of 
real  estate  to  take  effect  at  the  termina- 
tion of  a  precedent  estate,  takes  the 
form  of  whether  the  remainder  is  vested 
or  contingent;  in  the  case  of  a  gift  of 
personalty,  whether  the  gift  will  lapse, 
in  case  of  the  death  of  the  legatee  before 
it  takes  effect  in  possession. 

A  considerable  area  of  the  field  of 
discussion  comprehended  within  the 
scope  of  the  title  of  this  annotation  has 
been  covered  by  a  note  in  L.R.A.1915C, 
1012,  entitled,  "Provision  in  bequest  or 
devise  contemplating  the  attainment  of 
a  specified  age  as  rendering  the  gift  con- 
tingent," to  which  the  reader  is  referred 
for  a  discussion  of  matters  distinctive  to 
gifts  to  take  effect  upon  the  attainment 
of  a  certain  age,  and  for  a  collation  of 
the  cases  in  which  gifts  of  that  kind 
were  involved.  So  far,  however,  as  those 
cases  have  a  bearing  on  the  general 
questions  herein  discussed,  they  are  also 
cited  in  the  present  annotation. 

Other  annotations  of  possible  interest 
are  referred  to  in  the  subjoined  foot- 
note.1 

The  question  whether  a  remainder  is 
vested  or  contingent  falls  within  the 
scope  of  this  note,  only  in  cases  where 
the  question  arises  out  of  the  future 
form  of  the  gift.     Where  its  character 


depends  upon  the  nature  of  the  event 
upon  which  it  is  limited,  or  the  descrip- 
tion of  the  person  to  whom  it  is  devised, 
it  does  not  fall  within  the  scope  of  the 
present  discussion.  The  question  whether 
futurity  is  annexed  to  the  substance  of 
the  gift  can  rarely  be  of  controlling  in- 
fluence on  the  question  whether  a  devise 
of  real  property  is  vested  or  contingent; 
for,  although  the  remainder  be  given  by 
words  of  futurity,  if  the  beneficiary  be 
in  existence  and  ascertained,  so  that  an 
immediate  termination  of  the  precedent 
estate  would  give  the  property  to  him  in 
possession,  it  is  a  vested  remainder,  and 
the  estate  is  not  contingent. 

Although,  ordinarily,  the  gift  of  a 
legacy  "at,"  or  "when,"  or  " after* '  a 
given  event  occurs  vests  only  upon  the 
happening  of  the  event,8  it  is  very  gen- 
erally held  that  adverbs  of  time,  such 
as  "when,"  "then,"  "thereafter," 
"from  and  after,"  "upon,"  etc.,  used 
in  a  gift  of  a  remainder  following  a  life 
estate,  do  not  afford  sufficient  ground  in 
themselves  for  adjudging  that  the  re- 
mainder is  contingent  and  not  vested; 
and,  unless  their  meaning  is  enlarged  by 
the  context,  they  are  regarded  as  defin- 
ing the  time  of  enjoyment  simply,  and 
not  the  time  of  vesting  the  title.* 

The  traditional  mode  of  initiating  a 
discussion  of  a  question  whether  a  post- 


lAs  to  necessity  that  share  be  actually 
paid  or  conveyed  to  first  taker  before  his 
death,  in  order  to  defeat  a  gift  over  or 
substitutional  gift,  dependent  upon  the 
death  of  the  first  taker  before  receipt  or 
payment  of  such  share,  see  note  in  8  L.RJL 
(N.S.)    180. 

As  to  the  effect  of  the  death  of  the  bene- 
ficiary" of  a  testamentary  gift  of  an  an- 
nuity, before  its  purchase,  see  note  in  2 
B.  R.  C.  909. 

-*  Howell  v.  Green  (1864)  31  N.  J.  L.  670. 

'Adverbs  of  time  do  not  make  a  con- 
tingency, but  merely  denote  the  commence- 
ment of  the  enjoyment  of  the  estate.  Chew 
v.  Keller  (1889)  100  Mo.  362,  13  S.  W.  395; 
Williamson  v.  Williamson  (1857)  18  B. 
Mon.   (Ky.)   329. 

The  general  rule  is  that,  where  a  tes- 
tator creates  a  particular  estate,  and  then 
goes  on  to  dispose  of  the  ulterior  interest, 
expressly,  in  an  event  which  will  deter- 
mine the  entire  estate,  the  words  descrip- 
tive of  such  event,  occurring  in  the  latter 
devise,  will  be  construed  as  referring  merely 
to  the  period  of  the  determination  of  the 
possession  or  enjoyment  under  the  prior 
gift,  and  not  as  designed  to  postpone  the 
vesting.  Neilson  v.  Brett  (1901)  99  Va. 
673,   40   S.  E.  32. 

The  word  "at,"  or  "after,"  the  death 
of  a  particular  person,  has  been  held  not 
to  denote  a  condition  that  the  legatee  shall 
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survive  such  person,  but  only  to  mark  the 
time  at  which  the  legacy  shall  take  effect 
in  possession.  Blamire  v.  Geldart  (1909) 
16  Ves.  Jr.  314,  33  Eng.  Reprint,  1004. 

Adverbs  of  time,  as  "when,"  "thereafter," 
"from,"  etc.,  in  a  devise  of  a  remainder, 
are  construed  to  relate  merely  to  the  time 
of  the  enjoyment  of  the  estate,  and  not  to 
the  time  of  the  vesting  in  interest.  Doe 
ex  dem.  Poor  v.  Considme  (1867)  6  WalL 
(IT.  S.)  458,  18  L.  ed.  869;  Staples  v. 
Mead  (1912)  152  App.  Div.  745,  137  N.  Y. 
Supp.   847. 

Words  in  a  will,  directing  land  to  be 
conveyed  to  or  divided  among  remainder- 
men at  the  expiration  of  a  particular 
estate,  are  to  be  presumed,  unless  clearly 
controlled  by  other  provisions,  to  relate 
to  the  beginning  of  enjoyment  by  remain- 
dermen, and  not  to  the  vesting  of  the  title 
in  them.  McArthur  v.  Scott  (1884)  113 
IT.  S.  340,  28  L.  ed.  1016,  5  Sup.  Ct.  Rep- 
652. 

A  gift  "upon  the  decease  of"  the  life 
tenant  is  a  present  gift,  enjoyment  only 
beino;  postponed.  Austin  v.  Bristol  (1853) 
40  Conn.  120,  16  Am.  Rep.  23;  Norton  v. 
Mortensen  (1914)  88  Conn.  28,  89  Atl.  882; 
Cushman  v.  Arnold  (1904)  185  Haas.  165, 
70  N.  E.  43. 

In  the  absence  of  other  language  neces- 
sitating a  different  construction,  a  provi- 
sion  that  the   remainder   over   shall  pas* 
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poned  gift  is  vested  or  contingent  is  by 
the  statement  that  such  a  gift  is  to  be 
deemed  vested  or  contingent,  according 
as,  upon  construing  the  will,  the  time 
shall  appear  to  be  annexed  to  the  gift, 


or  to  the  payment  of  it.  If  futurity  is 
annexed  to  the  substance  of  the  gift, 
the  vesting  is  suspended;  but  if  it  ap- 
pears to  relate  to  the  time  of  payment 
only,  the  gift  vests  at  once.*  "Critically 


to  the  remaindermen  "on  the  death"  of, 
"at  the  death"  of,  or  "after  the  death"  of 
the  life  tenant,  or  other  termB  of  like  im- 
port, has  reference  to  the  time  when  the 
devisee  shall  come  into  the  right  of  posses- 
sion and  enjoyment  of  the  property  devised, 
and  will  not  prevent  the  vesting  of  the 
remainder  immediately  upon  the  death  of 
the  testator.  Schrader  v.  Schrader  (1912) 
158  Iowa,  85,  139  N.  W.  160;  O'Connor  v. 
Halpin  (1914)  166  Iowa,  101,  147  N.  W. 
185;  Lingo  v.  Smith  (1916)  174  Iowa,  461, 
156  N.  W.  402. 

It  is  well  settled  that  the  use  of  the 
words  "shall  go"  or  "descend,"  or  of  the 
adverb  "when,"  etc.,  and  "then,"  etc,  do 
not  import  a  contingency,  or  make  any- 
thing necessary  to  precede  the  vesting  of 
a  remainder,  but  only  express  the  time 
when  a  remainder  shall  take  effect  in  pos- 
session, not  when  it  shall  become  vested. 
Middleton  v.  Middleton  (1897)  19  Ky.  L. 
Rep.  1232,  43  S.  W.  677. 

The  words,  "in  the  event  of  her  decease 
I  do  then  give,"  do  not  express  a  con- 
tingency which  may  or  may  not  happen, 
but  an  event  which  is  sure  to  happen  sooner 
or  later;  and  defines  not  the  time  when 
the  remaindermen  are  to  be  ascertained  or 
when  their  titles  are  to  begin,  but  when 
they  are  to  receive  the  possession,  use,  and 
enjoyment  of  their  shares.  Pike  v.  Stephen- 
son   (1868)  99  Mass.  188. 

The  words,  "from  and  after"  or  like 
expression,  used  in  a  gift  of  remainder  fol- 
lowing a  life  estate,  do  not  afford  suffi- 
cient ground  in  themselves  for  adjudging 
that  a  remainder  is  contingent  and  not 
vested,  and,  unless  their  meaning  is  en- 
larged by  the  context,  they  are  regarded 
as  defining  the  time  of  enjoyment  pimply, 
and  not  of  vesting  the  title.  Nelson  v. 
Russell  (1892)  135  N.  Y.  137,  31  N.  E. 
1008;  Corse  v.  Chapman,  153  N.  Y.  466,  47 
N.  E.  812;  Haug  v.  Schumacher  (1901)  166 
N.  Y.  506,  60  N.  E.  245;  Re  Lange  (1895) 
55  N.  Y.  Supp.  750;  Trowbridge  v.  Coss 
(1908)  126  App.  Div.  679,  110  N.  Y.  Supp. 
1108,  affirmed  in  (1909)  195  N.  Y.  596,  89 
N.  E.  1114;  Re  Van  Kleeck  (1916)  95  Misc. 
40,  158  N.  Y.  Supp.  539. 

The  use  of  the  word  "when,"  in  devising 
a  remainder  interest,  is  not  indicative  of  an 
intent  to  postpone  vesting.  M  in  nig  v.  Bat- 
dorff  (1847)  5  Pa.  503. 

Generally,  a  bequest  after  the  death  of 
a  particular  person  to  whom  an  antecedent 
interest  is  given  in  the  same  will  is  held 
not  to  denote  a  condition  that  the  legatee 
shall  survive  such  a  person,  nor  to  define 
when  the  interest  shall  vest,  but  only  to 
mark  the  time  when  the  gift  shall  take 
effect  in  possession,  that  possession  being 
deferred  merely  on  account  of  the  life  in- 
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terest,  limited  to  the  person  on  whose  death 
the  gift  is  to  take  full  effect.  Chew's 
Appeal  (1860)  37  Pa.  23;  Chafee  v.  Maker 
(1892)    17  R.  L  739,  24  Atl.  773. 

And  see  also,  as  supporting  the  statement 
of  the  text,  Lombard  v.  Willis  (1888)  147 
Mass.  13,  16  N.  E.  737;  Demarest  v.  Den 
(1850)  22  N.  J.  L.  599;  Ackennan  v.  Gorton 
(1876)  67  N.  Y.  63;  Bedell  v.  Guyon  (1877) 
12  Hun  (N.  Y.)  396;  Re  Watts  (1902)  68 
App.  Div.  357,  74  N.  Y.  Supp.  75 ;  Womrath 
v.  McCormick  (1866)  51  Pa.  604;  Mowry  v. 
Taft  (1914)  36  R.  I.  427,  90  Atl.  815. 

4  Lenox  v.  Lenox    (1841)    1   Hayw.   &  H. 
11,  Fed.  Gas.  No.  8,246  A;  Marr  v.  M'Cul- 
lough  (1838)  6  Port.  (Ala.)  507;  McLemore 
v.   McLemore    (1845)    8  Ala.   687;    High  v. 
Worley    (1858)    32    AU.    709;    Andrews    v. 
Russell    (1899)    127   Ala.   195,  28   So.   703; 
Johnson  v.  Terry   (1903)    139  AU.  614,  36 
So.   775;   Crawford  v.  Engram    (1907)    153 
Ala.  420,  45  So.  684;   Carey  v.  Pettyjohn 
(1850)     5    Harr.    (DeL)    296;    Cogburn    v. 
Ogleby  (1855)   18  Ga.  56;  Bowman  v.  Long 
(1857)     23    Ga.    242;     Scofield    v.    Olcott 
(1887)    120  IU.  362,  11  N.  E.  351;  Ducker 
v.  Burnham    (1893)    146  IU.  9,  37  Am.  St. 
Rep.  135,  34  N.  E.  558;   Houck  v.  Herrick 
(1912)    179  IU.  App.   274;    WallingfoTd  v. 
DeBell  (1854)  15  B.  Mon.  (Ky.)  551;  Wede- 
kind  v.  Hallenberg   (1889)    88  Ky.   114,   10 
S.  W.  368;  Bryant  v.  Plnnxmer   (1914)   111 
Me.  511,  9  Atl.  171;  Furness  v.  Fox  (1848) 
1    Cush.    (Mass.)     134,    48    Am.    Dec.    593; 
Eldridge  v.  Eldridge  (1852)  9  Cush.  (Mats.) 
516;  Brown  v.  Brown  (1862)  44  N.  H.  281; 
Howell  v.   Green    (1864)    3  N.  J.   L.   570; 
Marsh    v.    Wheeler     (1834)     2    Edw.    Ch. 
(N.  Y.)    156;   Everitt  v.  Everitt    (1864)    29 
N.   Y.    39;    Smith    v.    Edwards    (1882)    88 
N.   Y.    103;    Greenland   v.   Waddell  "(1889) 
116  N.  Y.   234,    15   Am.   St.   Rep.   400,   22 
N.   E.    367;    Miller   v.    Gilbert    (1894)    144 
N.  Y.  68.  38  N.  E.  979;  Fulton  Trust  Co. 
v.  Phillips,  ante,  1070;   Reed  v.  Buckley 
(1843)    5   Watts   &   S.    (Pa.)    517   40   Am. 
Dec.   531;    Seibert's  Appeal    (1850)    13  Pa. 
501;    Provenchere's   Appeal    (1871)    67   Pa. 
463;   MeClure's  Appeal   (1872)    72  Pa.  414; 
Pennock    v.    Eagles    (1883)     102    Pa.    290; 
Packer's    Estate    (1914)    246    Pa.    116,    92 
Atl.  70;   Bair's  Estate   (1916)   255  Pa.  169, 
99  Atl.  471;    Ferguson's  Estate    (1906)    31 
Pa.    Super.   Ct.    422;    Walker   v.    Thornton 
(1909)  —  Tex.  Civ.  App.  — ,  124  S.  W.  166; 
Major   v.    Major    (1880)    32.  Gratt.    (Va.) 
819;    Jameson  v.   Jameson    (1889)    86   Va. 
51,  3  L.R.A.   773,  9  S.  E.  480;    Benner  v. 
Mauer    (1907)    133    Wis.    325,    113   N.   W. 
663. 

It  is  a  general  rule  that  a  postponement 
of  the  time  of  payment  will  not,  of  itself, 
make  a  legacy  contingent,  unless  it  be  an* 


1100     ANNOTATION— POSTPONED  GIFTS  AS  VESTED  Oft  CONTINGENT. 


examined,"  said  Finch,  J.,  in  Smith  v. 
Edwards  (1882)  88  N.  Y.  103,  "this  is 
little  more  than  stating  the  same  prob- 
lem in  another  form  of  words,  and 
amount's  practically  to  saying  that,  if 
the  gift  is  future,  it  is  not  present;  but 
nevertheless,  it  has  been  useful  in  draw- 
ing sharply  the  distinction  between  a 
gift  presently  given  and  its  deferred 
payment." 

Put  in  another  way,  the  question  is 
whether  the  survival  of  the  person  pre- 
sumptively entitled  to  the  postponed 
provision,  until  the  time  of  enjoyment, 
was  intended  by  the  testator  as  a  con- 


dition  precedent  to  the   gift's   taking 
effect.5 

In  determining  whether  a  postponed 
gift  is  vested  or  contingent,  it  is  the 
general  inclination  of  the  court  to  con- 
strue legacies  as  vested  whenever  pos- 
sible, such  construction  being  regarded 
as  more  consonant  with  the  probable 
intention  of  the  testator.  Hence,  if  it 
is  doubtful  whether  words  of  contin- 
gency or  condition  apply  to  the  gift  it- 
self, or  to  the  time  of  enjoyment,  they 
are  to  be  construed  as  applying  to  the 
latter.6  This  leaning  of  the  court  toward 
a  construction  which  will  give  the  lega- 


nexed  to  the  substance  of  the  gift;  or,  as 
it  is  sometimes  put,  unless  it  be  upon  an 
event  of  such  a  nature  that  it  is  to  be 
presumed  that  the  testator  meant  to  make 
no  gift  unless  that  event  happened.  Loder 
v.  Hatfield  (1877)  71  N.  Y.  92. 

If  futurity  is  annexed  to  the  substance 
of  the  gift,  the  vesting  is  suspended,  but 
if  it  appears  to  relate  to  time  of  payment 
only,  the  legacy  vests  instanter,  and  words 
directing  division  or  distributing  between 
two  or  more  objects  at  a  future  time  are 
equivalent  to  a  direction  to  pay.  Jonas  v. 
Weires  (1907)  134  Iowa,  47,  111  N.  W. 
463, 

Whether  time  is  annexed  to  the  sub- 
stance of  the  gift,  or  only  to  the  time  of 
enjoyment,  depends  much  upon  the  form  of 
words  in  which  the  gift  is  expressed,  the 
other  parts  of  the  will,  and  surrounding 
circumstances.  Eldridge  v.  Eldridge  (1862) 
9  Cush.   (Mass.)   516. 

*In  Hawkins  on  Wills,  p.  223,  it  is  said: 
"The  only  definition  that  can  be  given  of 
the  word  'vested/  in  English  law,  as  ap- 
plied to  future  interests  other  than  re- 
mainders, is  that  it  means  'not  subject  to 
a   condition   precedent/  " 

8  When  words  are  equivocal,  leaving  it  in 
some  doubt  whether  words  of  contingency 
or  condition  apply  to  the  gift  itself,  or  to 
the  time  of  payment,  courts  are  inclined 
to  construe  them  rather  as  applying  to  the 
time  of  payment,  and  to  hold  the  gift 
rather  as  vested  than  contingent.  Eldridge 
v.  Eldridge   (Mass.)   supra. 

It  is  undoubtedly  the  settled  rule  that 
the  law  favors  the  early  vesting  of  estates, 
and  from  that  rule  has  sprung  the  rule 
that,  unless  the  will  clearly  expresses  a 
desire  upon  the  part  of  a  testator  to  defer 
the  time  of  vesting,  or  there  is  some  mani- 
fest reason  for  so  doing,  a  devise  or  be- 
quest in  favor  of  a  person  or  persons  in 
esse,  whether  such  persons  be  individual- 
ized or  treated  as  a  class,  confers  an  im- 
mediate vested  interest,  though  the  time 
of  possession  or  enjoyment  be  postponed. 
Weller  v.  Kolb  (1916)  128  Md.  221,  97 
AtL  542. 

It  is  the  absolute  right  of  the  testator 
to  fix  as  he  sees  fit,  within  the  period 
allowed  by  law,  the  time  for  the  vesting 
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of  the  different  estates  created  by  his  will. 
But,  as  the  law  uniformly  favors  the  early 
vesting  of  estates,  the  rule  is  that  a  tes- 
tator must  indicate  with  reasonable  cer- 
tainty his  desire  that  the  time  for  vesting 
be  deferred,  or  the  law  will  presume  that 
he  intended  the  earliest  period.  Martin  v. 
Cook   (1916)    129  McL  195,  98  Atl.  489. 

If  the  instrument  is  equivocally  expressed, 
so  as  to  leave  in  a  degree  uncertain  the 
period  at  which  or  the  contingency  upon 
which  the  shares  are  to  vest,  the  court 
leans  strongly  toward  the  construction 
which  gives  a'  vested  interest  to  the  child, 
when  that  child  stands  in  need  of  a  provi- 
sion; usually  as  to  sons,  at  the  age  of 
twenty- one,  and,  as  to  daughters,  at  that 
age  or  marriage.  Jackson  v.  Dover  (1864) 
2  Hem.  &  M.  209,  71  Eng.  Reprint,  442,  4 
New  Reports,  136,  10  Jur.  N.  S.  631,  10 
L.  T.  N.  8.  489,  12  Week.  Rep.  855. 

If  it  is  doubtful  whether  words  of  con- 
tingency or  condition  apply  to  the  gift 
itself  or  to  the  time  of  enjoyment,  they 
are  to  be  construed  as  applying  to  the 
latter.  Lingo  v.  Smith  (1916)  174  Iowa, 
461,  176  N.  W.  402. 

The  law  leans  in  favor  of  the  vesting  of 
legacies,  because  the  convenience  of  the 
legatees  and  the  interests  of  society  are 
opposed  to  the  tying  up  of  property  and 
keeping  it  out  of  the  commerce  of  life. 
It  favors  the  vesting  of  legacies,  more 
especially  when  given  to  children  or  those 
standing  in  a  like  relation  to  testator, 
because  it  presumes  that  the  testator's 
natural  desire  is  that  families  of  the  leg- 
atees who  die  before  the  time  for  actual 
receipt  of  the  legacy  shall  succeed  to  the 
provision  made  for  their  parents.  And 
it  also  favors  the  vesting  of  legacies,  be- 
cause it  will  not  intend  that  the  testator 
meant  to  die  partially  intestate.  Vanhook 
v.  Vanhook  (1836)  21  N.  C.  (1  Dev.  &  B. 
Eq.)    589. 

The  inclination  of  the  courts  is  always 
in  favor  of  the  vesting  of  legacies,  because 
in  ninety-nine  cases  out  of  a  hundred  it  is 
the  intention  of  the  testator  that  his 
bountv  should  be  transmitted  to  the  chil- 
dren  or  family  of  the  beneficiary;  otherwise, 
indeed,    full    effect    is    not    given    to   it 
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tee  or  devisee  a  vested  rather  than  a 
contingent  interest  sometimes  finds  form 
in  the  expression  of  a  preference  for  a 
construction  which  will  preserve  the  gift 


to  the  children  of  legatees  or  devisees, 
in  case  of  their  death  before  the  time  of 
payment  or  distribution,7  or  of  an  in- 
clination in   favor  of  the   construction 


Chess's  Appeal  (1878)  87  Pa.  362,  30  Am. 
Rep.  361. 

A  further  consideration  is  applicable  in 
the  case  of  &  remainder.  Thus,  in  Browne 
vf  Browne  (1857)  3  Smale  &  G.  568,  65 
Eng.  Reprint,  783,  it  is  said:  "It  is  a  rule 
of  law  that  an  estate  in  remainder  must 
take  effect  eo  instante  that  the  particular 
estate  determines;  and,  if  the  remainder 
be  limited  on  a  contingency  which  has  not 
happened  when  the  particular  estate  deter- 
mines, It  must  fail.  To  modify  the  in- 
tolerable hardship  of  defeating  the  clear 
intentions  of  testators,  it  is  an  established 
rule  of  construction  that  in  doubtful  cases 
a  remainder  shall,  if  possible,  be  construed 
to  be  vested  rather  than  contingent.  For 
this  purpose  words  of  contingency  are,  as 
much  as  possible,  to  be  treated  as  referring 
rather  to  the  period  when  the  remainder 
is  to  become  vested  absolutely  and  inde- 
feasibly,  than  as  preventing  the  remainder- 
man from  taking  any  present  interest,  and 
thereby  altogether  losing  the  estate." 

The  courts  lean  even  more  strongly  in 
favor  of  the  vesting  of  devises  than  of 
legacies.  The  former  are  always  held  to 
be  vested,  except  estates  in  the  devise  at 
which  the  condition  precedent  is  so  clearly 
expressed  that  to  treat  them  as  vested 
would  be  to  decide  in  direct  opposition  to 
tne  intention  of  the  testator.  Hence,  words 
of  seeming  condition,  as  "when,"  "upon/* 
etc.,  are,  if  possible,  held  to  have  only  the 
effect  of  postponing  the  right  of  possession. 
And  even  though  the  devise  be  clearly  con- 
ditional, yet  the  condition  will  be  con- 
strued, if  possible,  as  a  condition  subse- 
quent, so  as  to  confer  an  immediately 
vested  estate,  subject  to  be  devested  on 
the  happening  of  the  contingency.  Sellers 
▼.  Reed  (1891)  88  Va.  377,  13  S.  E.  754. 

A  reason  sometimes  given  for  construing 
gifts  of  realty  as  vested,  rather  than  as 
executory  devises  to  take  effect  at  the  at- 
tainment of  a  particular  age,  is  that  other- 
wise the  property  would,  in  the  meantime, 
descend  to  the  heir  at  law,  who,  knowing 
that  he  can  enjoy  it  only  for  a  short  period, 
may  mismanage  it  to  the  end  that  he  may 
receive  the  greatest  possible  profit.  Thus, 
in  Duffield  v.  Duffield  (1829)  3  Bligh,  N.  R. 
260,  4  Eng.  Reprint,  1334,  Best,  Ch.  J., 
said:  "Whilst  estates  remain  contingent, 
those  in  whom  they  are  at  a  future  time 
Co  be  vested  have  no  interest  in  the  estates, 
or  the  rents  and  profits  of  such  estates. 
Such  estates  must  descend  to  the  heir,  if 
they  are  not  given  to  any  person  to  hold 
until  the  events  happen  on  which  they  are 
to  become  vested.  This  point  is  too  clear 
to  require  any  observation;  indeed,  it  was 
not  disputed  at  the  bar.  Testators  who 
create  contingent  estates  often  forget  to 
make  any  provision  for  the  preservation  of 
their   estates,   and   for  the   disposition   of 
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the  rents  and  profits  in  the  intermediate 
period  between  their  deaths  and  the  vesting 
of  their  estates.  In  such  cases,  the  estates 
descend  to  the  heirs,  who,  knowing  that 
they  are  to  enjoy  them  only  for  a  short 
period,  and  that  they  have  obtained  the 
possession  of  them  from  the  inattention  of 
and  not  from  the  bounty  of  the  testator, 
or  from  the  mistake  of  the  professional 
man  who  drew  the  will,  will  make  the 
most  that  they  can  of  them  during  the 
time  that  they  remain  theirs,  regardless 
of  any  injury  that  the  estates  may  suffer 
from  their  conduct.  The  rights  of  the  dif- 
ferent members  of  families  not  being  ascer- 
tained whilst  estates  remain  contingent, 
such  families  continue  in  an  unsettled 
state,  which  is  often  productive  of  incon- 
venience and  sometimes  of  injury  to  them. 
If  the  parents'  attaining  a  certain  age  be 
a  condition  precedent  to  the  vesting  estates, 
by  the  death  of  their  parents  before  they 
are  of  that  age  children  lose  estates  which 
were  intended  for  them,  and  which  their 
relation  to  the  testators  may  give  them 
the  strongest  claim  to.  In  consideration 
of  these  circumstances,  the  judges  from  the 
earliest  times  were  always  inclined  to  de- 
cide that  estates  devised  were  vested;  and 
it  has  long  been  an  established  rule  for  the 
guidance  of  the  courts  of  Westminster  in 
construing  devises,  that  all  estates  are  to 
be  holden  to  be  vested,  except  estates  in 
the  devise  of  which  a  condition  precedent 
to  the  vesting  is  so  clearly  expressed  that 
the  courts  cannot  treat  them  as  vested, 
without  deciding  in  direct  opposition  to 
the  terms  of  the  will.  If  there  be  the 
least  doubt,  advantage  is  to  be  taken  of 
the  circumstance  occasioning  that  doubt; 
and  what  seems  to  make  a  condition  is 
holden  to  have  only  the  effect  of  postpon- 
ing the  right  of  possession." 

7  See  Dodson  v.  Hay  (1791)  3  Bro.  Ch. 
404,  29  Eng.  Reprint,  611;  Goodtitle  ex 
dem.  Hayward  v.  Whitby  (1757)  1  Burr. 
228,  97  Eng.  Reprint,  287,  1  Ld.  Kenyon, 
505,  96  Eng.  Reprint,  1072;  Doe  ex  dem. 
Wheedon  v.  Lea  (1789)  3  T.  R.  41,  100  Eng. 
Reprint,  445,  25  Eng.  Rul.  Cas.  585;  Duffield 
v.  Duffield  (Eng.)  supra;  Packham  v.  Greg- 
ory (1845)  4  Hare,  396,  67  Eng.  Reprint, 
702,  14  L.  J.  Ch.  N.  S.  191,  9  Jur.  175; 
Kerlin  v.  Bull  (1786)  1  Dall.  (U.  S.)  175, 
1  L.  ed.  88;  Cropley  v.  Cooper  (1874)  19 
Wall.  (U.  S.)  167,  22  L.  ed.  109;  McArthur 
v.  Scott  (1885)  113  U.  S.  340,  28  L.  ed. 
1015,  5  Sup.  Ct.  Rep.  652;  Dale  v.  White 
(1866)  33  Conn.  294;  Rumsey  v.  Durham 
(1854)  5  Ind.  71;  Danforth  v.  Talbot 
(1847)  7  B.  Mon.  (Ky.).  623;  Arnold  v. 
Arnold  (1850)  11  B.  Mon.  (Ky.)  81;  Fields 
v.  Hallowell  (1851)  12  B.  Mon.  (Ky.)  517; 
Tayloe  v.  Moaner  (1868)  29  Md.  443;  Col- 
lier's Will  (186f)  40  Mo.  287*,  Teele  V, 
Hathaway  (1880)  129  Mass.  164;  Goebel  v. 
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which  will  avoid,  as  against  one  which 
will    produce,    an    intestacy,8    which    is 


especially  strong  where  the  subject  of 
the  sift  is  residue.9 


Wolf  (1889)  113  N.  Y.  405,  10  Am.  St. 
Rep.  464,  21  N.  E.  388;  Van  Wyck  v. 
Bloodgood  (1850)  1  Bradf.  (N.  Y.)  154; 
Shangle  v.  Hallock   (1806)    6  App.  Div.  55, 

39  N.  Y.  Supp.  619;  Karstens  v.  Karstens 
(1898)  29  App.  Div.  229,  45  N.  Y.  Supp. 
966,  51  N.  Y.  Supp.  795;  Perry  v.  Rhodes 
(1811)  6  N.  C.  (2  Murph.)  140;  Johnson  v. 
Baker  (1819)  7  N.  C.  (3  Murph.)  318,  9 
Am.  Dec.  605;  Vanhook  v.  Vanhook  (1836) 
21  N.  C.  (1  Dev.  &  B.  Eq.)  589;  Reed  v. 
Buckley   (1843)   5  Watts.  &  S.    (Pa.)    517, 

40  Am.  Dec.  531;  Kinsey  v.  Lardner  (1827) 

15  Serg.  &  R.  (Pa.)  192;  Stark  v.  Molleson 
(1839)  8  Watts.  (Pa.)  432;  Sellers  v.  Reed 
(1891)  88  Va.  377,  13  S.  E.  754;  Raney  v. 
Heath  (1856)  2  Patton  &  H.  (Va.)  206. 

The  fact  that  the  devisee's  children 
would,  in  the  event  of  his  death  under  a 
specified  age  leaving  children,  have  taken 
a  much  smaller  interest  than  they  would 
have  taken  had  the  devise  vested  in  their 
parent,  is  a  factor  to  he  considered.  Dan- 
forth  v.  Talbot  (1847)  7  B.  Mon.  (Ky.)  623. 

8  As,  prima  facie,  it  may  be  presumed 
that  a  testator  did  not  intend  that  any 
interest  bequeathed  in  his  will  should  lie 
dormant  or  undisposed  of  after  his  death, 
or  should  ever  lapse,  a  slight  circumstance 
may  be  sufficient  for  showing  that  a  legacy 
is  vested,  and  not  contingent.  Roberts  v. 
Brinker  (1836)  4  Dana  (Ky.)  570;  Willett 
v.  Rutter  (1886)  84  Ky.  317,  1  S.  W.  640; 
Wedekind  v.  Hallenberg  (1889)  88  Ky.  114, 
10  S.  W.  368. 

If  it  appears  that  any  interest  devised  in 
the  will  would  fail  for  the  want  of  a 
legatee,  or  be  undisposed  of  after  his  death, 
in  consequence  of  the  legacy  not  vesting 
in  the  legatee  until  a  future  period  of  time 
or  the  happening  of  the  event  fixed  for  the 
enjoyment  of  the  legacy  by  the  legatee,  the 
presumption  would  be  strong  that  the  tes- 
tator, not  wishing  such  a  state  of  affairs  to 
exist,  intended  the  legacy  to  vest  in  the 
legatee  immediately.  Willett  v.  Rutter 
(Ky.)  supra. 

For  instances  in  which  this  consideration 
was  a  factor,  see  Peard  v.  Kekewich  (1852) 

16  Beav.  166,  51  Eng.  Reprint,  500,  21  L.  J. 
Ch.  (N.  S.)  456;  Wadley  v.  North  (1797) 
3  Ves.  Jr.  364,  30  Eng.  Reprint,  1056;  Re 
Bevan  (1887)  L.  R.  34  Ch.  Div.  (Eng.)  716, 
66  L.  J.  Ch.  N.  S.  652,  56  L.  T.  N.  S.  277, 
35  Week.  Rep.  400;  Watkins  v.  Quarles 
(1861)  23  Ark.  179;  Morton  Trust  Co.  v. 
Chittenden  (1908)  81  Conn.  105,  70  Atl. 
6.48;  Richardson  v.  Peniiks  (1893)  1  App. 
D.  C.  261;  Boling  v.  Miller  (1893)  133  Ind. 
602,  33  N.  E.  354;  Ross  v.  Ayrhart  (1908) 
138  Iowa,  117,  115  N.  W.  906;  Danforth  v. 
Talbot  (1847)  7  B.  Mon.  (Ky.)  623;  Grigs- 
by  v.  Breckinridge  (1851)  12  B.  Mon.  (Ky.) 
629;  Allan  v.  Vanmeter  (1858)  1  Met. 
(Ky,)  264;  Roberts  v.  Brinker  (1836)  4 
Dana  (Ky.)  570;  Willett  v.  Rutter  (1886) 
84  Ky.  317,  1  S.  W.  640;  Wedekind  v. 
Hallenberg    (1889)    88   Ky.    114,   10   S.  W. 
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368;  Williams  v.  Williams  (1891)  91  Ky. 
647,  16  S.  W.  361;  Blaine  v.  Dow  (1914) 
111  Me.  480,  89  Atl.  1126;  Daughters  v. 
Lynch  (1901)  93  Md.  305,  48  Atl.  1055; 
Teele  v.  Hathaway  (1880)  129  Mass.  164; 
Ordway  v.  Dow  (1874)  55  N.  H.  11;  Camp- 
bell v.  Stokes  (1894)  142  N.  Y.  23,  36  N.  E. 
811;  Miller  v.  Von  Schwarzenstein  (1900) 
61  App.  Div.  18,  64  N.  Y.  Supp.  476;  Van- 
hook v.  Vanhook  (1837)  21  N.  C.  (1  Dev. 
&  B.  Eq.)  589;  Robinson's  Estate  (1880) 
13  Phila.  (Pa.)  299;  Raney  v.  Heath  (1856) 
2  Patton  &  H.  (Va.)  206. 

As  to  its  probative  force,  see  note  10 
infra. 

»  See  Leake  v.  Robinson  (1917)  2  Meriv. 
363,  35  Eng.  Reprint,  979,  16  Revised  Rep. 
168;  Booth  v.  Booth  (1799)  4  Ves.  Jr.  399, 
31  Eng.  Reprint,  203,  4  Revised  Rep.  235; 
Jones  v.  Mackilwain  (1826)  1  Russ.  Ch. 
220,  38  Eng.  Reprint,  86,  25  Revised  Rep. 
32;  Bolger  v.  Mackell  (1800)  5  Ves.  Jr. 
609,  31  Eng.  Reprint,  707;  Pearman  v. 
Pearman  (1864)  33  Beav.  394,  55  Eng.  Re- 
print, 420;  Sullivan  v.  Edgell  (1875)  23 
Week.  Rep.  722;  Armstrong  v.  Barber 
(1909)  239  IU.  389,  88  N.  E.  246;  Tayloe 
v.  Mosher  (1868)  29  Md.  443;  Re  Gardner 
(1893)  140  N.  Y.  122,  35  N.  E.  439;  Roosa 
v.  Harrington  (1902)  171  N.  Y.  341,  64 
N.  E.  1;  Fulton  Trust  Co.  v.  Phillips, 
ante,  1070;  Van  Wvck  v.  Bloodgood  (1850) 
1  Bradf.  (N.  Y.)  154;  Shangle  v.  Hallock 
(1896)  6  App.  Div.  55,  39  N.  Y.  Supp.  619? 
Re  Tims  (1909)  63  Misc.  148,  118  N.  Y. 
Supp.  507;  Burd  v.  Burd  (1861)  40  Pa. 
182;  McClure's  Appeal  (1872)  72  Pa.  414; 
Barker's  Appeal  (1872)  72  Pa.  421;  Staples 
v.  D'Wolf  (1864)  8  R.  I.  74;  Rogers  v. 
Roger  (1874)  11  R.  I.  38;  Raney  v.  Heath 
(1856)   2  Patton  &  H.  (Va.)  206. 

Every  intendment  Is  to  be  made  against 
holding  a  man  to  die  intestate,  who  sits 
down  to  dispose  of  the  residue  of  his  prop- 
erty. Booth  v.  Booth  (1799)  4  Ves.  Jr. 
399,  31  Eng.  Reprint,  203,  4  Revised  Rep. 
235. 

As  it  will  be  presumed  from  the  facts  of 
the  execution  of  a  will,  that  the  testator 
in  making  it  did  not  mean  to  die  intestate 
as  to  any  of  his  property,  a  gift  of  residue, 
hi  language  which  ordinarily  would  be  con- 
strued as  creating  a  contingent  gift,  will 
be  construed  as  creating  a  vested  interest 
Armstrong  v.  Barber  (1909)  239  IU.  389, 
88  N.  E.  246. 

The  rule  that,  where  words  of  futurity 
are  employed,  they  are  not  to  be  regarded* 
as  importing  contingency  or  as  postponing 
the  period  of  vesting,  if  they  point  merely 
to  deferred  possession  or  enjoyment,  has 
been  adopted  to  uphold  testamentary  dis- 
positions of  property,  and  to  prevent  in- 
testacy. It  is  especially  applicable  to  a 
devise  or  bequest  of  a  residue,  and  is 
founded  on  the  reasonable  presumption 
that  every  man  who  deliberately  makes  a 
will,  in  which  he  professes  to  dispose  of 
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While  none  of  these  considerations  is, 
in  itself,  sufficient  to  control  the  con- 
struction,10 it  may  turn  the  scale  in 
what  would  otherwise  be  a  doubtful 
case.11 

If  the  construction  of  a  testamentary 
provision  is  one  about  which  a  court 
would  have  no  doubt,  that  construction 
cannot  be  altered  or  wrested  to  some- 
thing different,  for  the  purpose  of  escap- 
ing from  the  consequences  of  the  rule 
against  perpetuities;12  though  possibly, 


if  the  gift  might  equally  well  be  con- 
strued in  two  ways,  one  of  which  only 
would  offend  against  the  rule,  the  court 
might,  because  of  the  rule,  elect  to  adopt 
the  other  construction.18 

The  solution  of  the  question  under  dis- 
cussion may,  in  some  instances,  be  af- 
fected by  the  character  of  the  property 
involved.  This  is  not  because  the  inten- 
tion of  the  testator  is  to  be  subordinated 
to  technical  rules  of  law,  but  because  the 
technical  rules  of  law,  operating  in  each 


his  whole  estate,  does  not  intend  to  leave 
any  portion  of  his  property  in  such  a  con- 
dition as  not  to  pass  under  the  will. 
Tayloe  v.  Mosher  (1868)  29  Md.  443. 

Where  the  gift  is  of  a  residue,  a  very 
clear  intent  must  be  shown  to  postpone 
the  vesting,  because  intestacy  would  often 
be  the  consequence  of  a  lapse  of  such  gift, 
and  always  may  be.  Staples  v.  D'Wolf 
(1864)   8R.I.  74. 

Where  a  bequest  is  of  a  residue,  and  the 
words  are  such  as,  in  the  case  of  a  legacy 
merely,  would  have  made  the  legacy  con- 
tingent, the  bequest  of  the  residue  shall 
not  be  so  held;  and  upon  this  distinction, 
that  it  is  difficult  to  suppose  that  the  tes- 
tator meant  to  die  intestate  as  to  the 
residue.  Underwood  v.  Dismukes  (1838) 
Meigs  (Tenn.)  299.  But  compare  cases  in 
note   10,  infra. 

M  The  possibility  of  the  dishersion  of  the 
issue  of  any  child  dying  before  attaining 
the  age  of  twenty-one  will  not  countervail 
the  ordinary  rules  of  construction,  and  ren- 
der that  a  vested  gift  which  would,  accord- 
ing to  the  ordinary  interpretation  of  lan- 
guage, be  contingent  only.  Re  Wrangham 
(1860)  1  Drew.  &  S.  358,  62  Eng.  Reprint, 
416,  30  L.  J.  Ch.  N.  S.  258,  7  Jur.  N.  S.  15, 
3  L  T.  N.  S.  722,  9  Week.  Rep.  156. 

The  circumstance  that  there  is  no  lim- 
itation of  the  legatee's  share  over  to  issue, 
so  that,  a  child  dying  leaving  issue,  the 
issue  would  not  take,  but  the  share  would 
lapse,  is  not  controlling;  otherwise,  the 
absence  of  a  clause  of  substitution  would, 
in  all  cases,  prevent  a  failure  of  the  legacy. 
Van  Wyck  v.  Bloodgood  (1850)  1  Bradf. 
(N.  Y.)   154. 

The  circumstance  that  the  testator,  by 
directing  that  any  child  marrying  before 
the  period  for  division  should  oe  deprived 
of  the  benefit  of  a  provision  for  intermedi- 
ate maintenance,  thereby  showing  that  he 
was  cognizant  of  the  possibility  of  mar- 
riage, and,  consequently,  of  issue,  prior  to 
that  time,  is  not,  of  itself,  sufficient  to 
overcome  the  presumption  created  by  the 
fact  that  the  gift  is  found  only  in  a  direc- 
tion to  divide.  Anderson  v.  Felton  (1840) 
36  N.  C.  (1  Tred.  Eq.)  55. 

"It  is  said  that  the  court  leans  against 
an  intestacy.  I  do  not  know  whether  that 
expression  at  the  present  day  means  any- 
thing more  than  this,  that  in  cases  of  am- 
biguity you  may,  at  any  rate  in  certain 
wills,   gather    an   intention    that   the    tes- 
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tator  did  not  intend  to  die  intestate,  but 
It  cannot  be  that,  merely  with  a  view  to 
avoiding  intestacy,  you  are  to  do  other- 
wise than  construe  plain  words  according 
to  their  plain  meaning.0  Per  Romer,  L.  J. 
in  Re  Edwards  (1906)   1  Ch.  (Eng.)  570. 

The  circumstance  that  a  residue  is  the 
subject  of  the  bequest,  so  that  a  construc- 
tion of  the  gift  as  contingent  may  be  to 
create  a  partial  intestacy,  although  a  cir- 
cumstance to  which  some  weight  may  at- 
tach, and  which,  in  a  doubtful  case,  may 
control  the  construction,  is  not,  of  itself, 
sufficient  to  overcome  the  effect  of  the  use 
of  the  words  importing  contingency.  Gif- 
ford  v.  Thorn  (1863)  9  N.  J.  Eq.  702. 

it  The  fact  that  a  construction  of  the 
gift  as  contingent  will  operate  to  exclude 
the  issue  of  any  child  dying  during  the 
continuance  of  the  precedent  estate  is,  un- 
less there  is  a  different  intention  expressed, 
conclusive  in  favor  of  the  construction  that 
the  estate  is  vested.  Garter  v.  Garter 
(1908)   234  ia  607,  86  N.  E.  292. 

In  some  cases  of  doubt,  the  fact  that 
the  bequest  is  residuary  has  been  deemed 
a  reason  for  construing  it  to  be  vested. 
Rogers  v.  Rogers  (1874)   11  R.  I.  38. 

it  Leake  v.  Robinson  (1817)  2  Meriv.  368, 
36  Eng.  Reprint,  979,  16  Revised  Rep.  168; 
Re  Mervin  (1891)  3  Ch.  (Eng.)  197,  60  L.  J. 
Ch.  N.  S.  671,  66  L.  T.  N.  S.  186,  39  Week. 
Rep.  697;  Re  Turney  (1899)  2  Ch.  (Eng.) 
739,  69  L.  J.  Ch.  N.  S.  1,  48  Week.  Rep. 
97,  81  L.  T.  N.  S.  548;  Re  Hume  (1912) 
1  Ch.  (Eng.)  693,  81  L.  ,T.  Ch.  N.  S.  382, 
106  L.  T.  N.  S.  335,  56  Sol.  Jo.  414. 

In  considering  whether  a  testamentary 
gift  is  vested,  the  court  lays  out  of  sight 
the  circumstances  that,  if  one  construction 
is  adopted,  a  limitation  in  the  will  will  be 
void  for  remoteness,  while  according  to  the 
other  construction  the  limitation  may  be 
supported;  but,  in  such  cases,  it  first  as- 
certains what  the  provisions  of  the  instru- 
ment are,  by  applying  to  it  the  ordinary 
rules  of  construction,  and  then  determines 
to  what  extent  the  provisions  thus  ascer- 
tained are  in  accordance  with  the  rules  of 
law.  Taylor  v.  Frobisher  (1825)  5  DeO.  4 
S.  191,  64  Eng.  Reprint,  1076,  21  L.  J.  Ch. 
N.  S.  605,  16  Jur.  283. 

i*Re  Hume  (Eng.)  supra;  Re  Be  van 
(1887)  L.  R.  34  Ch.  Viv.  (Eng.)  716,  66 
L.  J.  Ch.  N.  S.  652,  56  L.  T.  N.  S.  277,  36 
Week.  Rep.  400. 
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case,  necessitate  a  different  construction 
of  the  same  form  of  expression,  in  order 
to  prevent  the  general  intention  of  the 
testator  from  being  defeated.14 

Where  real  and  personal  property  are 
blended  in  the  same  gift,16  or  when  a 
legacy  is  given  out  of  a  mixed  fund  of 
real  and  personal  estate,16  or  when  a 
legacy  is  charged  npon  real  estate,17  or 
when  land  and  personalty  are  devised 
together,  with  a  direction  to  invest  the 
personalty  in  the  purchase  of  land,18 
there  is  authority  to  the  effect  that  the 
rule  governing  devises  of  realty  will  pre- 


vail. But  where  a  legacy  or  annuity  is 
payable  out  of  both  real  and  personal 
property,  it  must  be  dealt  with,  so  far 
as  it  is  payable  out  of  realty,  according 
to  the  rules  regarding  legacies  payable 
out  of  real  estate  only,  and,  so  far  as  it 
is  payable  out  of  personal  estate,  accord- 
ing to  those  regarding  legacies  payable 
out  of  personal  estate  only.19  A  gift 
out  of  the  proceeds  of  lands  directed  to 
be  sold  will  be  considered  as  a  gift  of 
personalty.80 

The    question    whether    a    legacy    is 
vested  or  contingent  will  also  depend, 


14  For  a  more  extensive  discussion  of  the 
causes  of  this  difference,  see  note  in  L.R.A. 
1915C,  at  pp.   1021,  1026,  and  1047. 

In  Heilman  v.  Heilman  (1891)  129  Ind. 
59,  28p  N.  E.  310,  it  is  said  that  it  may 
well  be  doubted  whether  the  distinction  to 
be  found  in  the  books,  between  the  rules 
of  construction  of  wills  relating  to  personal 
property  and  those  where  real  estate  alone 
is  concerned,  exists  in  Indiana,  the  para* 
mount  object  in  either  case  being  to  ar- 
rive, as  far  as  possible,  at  the  intention  of 
the  testator. 

While- "the  general  rule  as  to  vesting  of 
title  in  personal  and  real  estate  is  broadly 
the  same,  yet,  in  construing  the  language 
of  a  will  relating  to  an  interest  in  land, 
where  more  technical  terms  may  be  essen- 
tial to  make  plain  the  nature  of  the  estate 
granted  than  in  a  gift  of  personality,  a 
more  critical  consideration  of  the  words 
or  language  used  is  sometimes  important. 
Wbssbobo  v.  Mebbhx,  ante,  1074. 

In  Dingley  v.  Dingley  (1809)  5  Mass. 
535,  it  was  said,  in  reply  to  the  contention 
that,  as  the  testator  had  provided  that  on 
the  death  of  the  tenant  for  life  the  estate 
should  be  equally  divided  among  the  life 
tenant's  sons,  he  must  have  intended  those 
sons  living  at  his  death,  and  therefore  that 
the  remainder  was  contingent:  "This  argu- 
ment would  have  great  weight  in  the  devise 
of  money  or  chattels  for  life,  and  a  devise 
over  to  be  equally  divided  among  the  sons 
on  the  death  of  the  first  devisee.  For 
of  a  chattel  there  can  be  no  remainder, 
which  may  vest  and  afterwards  open  to 
let  in  after-born  children;  and  the  interest 
in  it  must  be  contingent,  until  the  time 
provided  for  the  distribution  of  it,  in  order 
that  they  may  take.  But  a  different  con- 
struction arises  on  a  similar  devise  of 
lands.  For  it  is  a  rule  of  law,  that  a 
remainder  is  not  to  be  considered  as  con- 
tingent, when  it  may  be  construed,  con- 
sistently with  the  testator's  intention,  to 
be  vested.  And  as  a  vested  remainder  of 
lands  may  open  to  let  in  after-born  de- 
visees, tjiere  is  no  reason  why  this  remain- 
der should  be  considered  as  contingent,  in 
favor  of  any  sons  who  might  be  born  after 
the  testator's  death,  or  after  the  making 
of  the  will."  But  this  statement  of .  the 
law  has  been  'deemed  erroneous  and  un- 
Bound.      See   Winslow   v.   Goodwin    (1844) 
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7  Met.  (MasB.)  381,  and  White  v.  Shaw 
(1849)  5  Cush.  (Mass.)  60. 

Upon  the  authority  of  Dingley  v.  Dingley 
(Mass.)  supra,  it  is  said  in  Converse  v. 
Kellogg    (1850)    7  Barb.    (N.  Y.)    590: 

"If  the  language  of  the  will  imports  a 
present  bequest  of  property  to  be  dis- 
tributed at  a  period  subsequent  to  the 
death  of  the  testator,  those  persons  in  esse 
at  the  time  of  his  death,  answering  the 
description  of  the  devisees  named  in  the 
will,  will  take  vested  interests,  subject, 
however,  to  open  and  let  in  others  who 
may  come  into  being  and  belong  to  the 
class  at  the  time  appointed  for  the  dis- 
tribution. Whether,  the  rule  can  appVjr  to 
the  devise  of  a  chattel  may  be  question- 
able. For  of  that,  it  is  said,  there  can 
be  no  remainder  which  may  vest,  and  after- 
wards open  and  let  in  after-born  children. 
That  a  devise  of  chattels  would  be  con- 
tingent until  the  time  appointed  for  dis- 
tribution, in  cases  where  a  similar  devise 
of  real  estate  would  be  held  te  vest  a 
present  interest  at  the  death  of  the  tes- 
tator, subject  to  open  and  let  in  after-born 

children." 

15  James  v.  Wynford  (1852)  1  Smale  & 
G.  40,  65  Eng.  Reprint,  18,  22  L.  J.  Ch. 
N".  S.  450,  17  Jur.  17,  1  Week.  Rep.  61; 
McLeod  v.  McDonnel  (1844)  6  Ala.  236; 
Bredell  v.  Collier  (1867)  40  Mo.  287;  Sel- 
lers v.  Reed  (1891)  88  Va.  377,  13  S.  K 
754. 

Where  the  same  clause  of  the  will  oper- 
ates on  both  real  and  personal  property, 
if  the  bequest  of  real  estate  vests,  the 
same  construction  will  be  applied  to  the 
personal  estate.  Heilman  v.  Heilman  (1891) 
129  Ind.  59,  28  N.  E.  310. 

"Van  v.  Clark  (1739)  1  Atk.  510,  26 
Eng.  Reprint,  322. 

W  See  subdivision  IV.  infra. 

18  Jackson  v.  Marjoribanks  (1841)  12 
Sim.  93,  59  Eng.  Reprint,  1066,  5  Jut.  885. 

WCreeth  v.  Wilson  (1882)  Ii.  L.  R.  9 
Eq.  216. 

20  See  Hart's  Trusts  (1858)  3  DeG.  &  J. 
202,  44  Eng.  Reprint,  1243,  28  L.  J*.  Ch. 
N.  S.  7,  4  Jur.  N.  S.  1264,  7  Week.  Rep.  28; 
Snell  v.  Tuttle  (1887)  44  Hun  (N.  T.)  324. 

The  merfe  fact  that  the  testator  provides 
the  means' for  the  payment  of  legacies,  by 
directing  that  real  estate  shall  be  sold  for 
the  purpose,  cannot  affect  the  question  as 
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to  some  extent,  upon  whether  payment 
or  distribution  is  deferred  until  the  lapse 
of  a  definite  interval  of  time,  whieli  will 
certainly  occur,  or  until  an  event  which 
may  or  may  not  happen.  Where  the 
postponement  is  until  the  death  of  the 
taker  of  an  antecedent  interest,  or  until 
a  certain  date,  or  the  expiration  of  a 
fixed  period,  all  of  which  events  are 
certain  to  occur  with  the  efflux  of  time, 
the  nature  of  the  event  upon  which  the 
gift  is  to  take  effect  can  have  no  effect 
upon  the  question  whether  the  gift  is 
vested  or  contingent;  and  the  same  is 
the  case  where  it  is  to  take  effect  when 
certain  property,  absolutely  directed  to 
be  converted,  shall  be  sold  or  after  the 
payment  of  debts  and  legacies.  But 
where,  by  the  terms-  of  the  gift,  the  time 
is  connected  with  some  event  to  happen 
to  the  donee,  such  a^  marriage  or  the 


attainment  of  a  certain  age,  the  ques- 
tion arises  whether  such  event  forms 
part  of  the  description  of  the  person  who 
is  to  take,  ■  and  so  implies  that,  if  the 
legatee  does  not  sustain  the  character^ 
the  legacy  will  fail.21 

II.  The  general  rule. 

Out  of  the  general  principle  above 
stated  that,  if  futurity  is  annexed  to 
the  substance  of  the  gift,  the  vesting  is 
suspended,  but,  where  the  gift  is  abso- 
lute and  the  time  of  payment  only  is 
postponed,  the  gift  is  not  suspended,  but 
vests  at  once,  has  grown  a  rule  that, 
where  the  only  gift  is  in  the  direction  to 
pay  or  distribute  or  convey  at  a  future 
time,  the  case  is  not  to  be  ranked  with 
those  in  which  the  payment  or  distribu- 
tion only  is  deferred ;  but  is  one  in  which 
time  is  of  the  essence  of  the  gift.82 

The  reason  for  the  rule  has  been  stated 
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to  whether  they  are  vested  or  contingent. 
Clayton  v.  Somers  (1876)' 27  W.  J.  Eq.  230. 

«In  McGregor  v.  Toomer  (1847)  2 
Strobh.  Eq.  (S.  C.)  51,'  it  is  said  that  an 
important  distinction  is  to  be  observed  be- 
tween a  case  where  payment  of  distribu- 
tion is  deferred,  not  merery  until  the  lapse 
of  a  definite  interval  of  time,  which  will 
certainly  occur,  but  until  an  event  which 
may  or  may  not  happen;  the  effect,  ft 
would  seem,  is  to  render  the  legacy  con- 
tingent, unless*  perhaps,  in  the  case  of  a 
residuary  bequest. 

Where  a  legacy  is  payable  on  marriage 
instead  of  at  majority,  the  time  of  pay- 
ment, as  well  as  the  event  on  which  it  is 
to  be  made,  is  uncertain,  and  the  'legacy 
will  not  vest  antecedently  to  the  occurence 
of  the  marriage;  but  where  the  legacy  iB 
given  to  one,  payable  to  him  at  twenty-one 
or  when  he  arrives  at  twenty-one,  there  is 
no  uncertainty  as  to .  the  time  when  the 
money  is  to  be  paid,  and  the  consequence 
is,  if  such  a  case  be  considered  on  the 
assumption  that  the  legatee's  survival  to 
the  prescribed  age  is  not  a  condition '  pre- 
cedent to  his  rijght  to  claim  the  money, 
that  all  uncertainty  is  removed  from  the 
affair.  Post  v.  Herbert  (1876)  27  N.  T. 
Eq.  540. 

There  is  a  large  class  of  cases  where, 
by  the  terms  of  the  gift,  the  time  is  con- 
nected with  some  event  to  happen  to  the 
donee,  such  .as  marriage  or  puberty,  so 
as  to  make  a  description  of  the/  person 
who  is  to  take,  and  necessarily  to  imply 
that,  if  the  legatee  does  not  sustain  the 
character,  the  legaoy  will  fail.  Death  in 
such  a  case,  before  the  event  .occurs,  in 
removing  the  legatee,  prevents  the  hap- 
pening of  the  event,  and  the  completion 
or  fulfilment  of  the  description;  Such 
legacies'  are  palpably  conditional  from  the 
very,  nature  of  the  case,  because  the  life  of 
the  beaeficiagy  m  involved  and  included  in 
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the  very  contingency  specified.  Van  Wyck 
v.  Bloodgood  <1850)   1  Bradf.   (N.  Y.)   154. 

Time  may  fairly  be  said  to  enter  into 
the  substance  of  the  gift,  when  the  ex- 
istence of  ftttch  a  gift  depends  upon  a  con- 
tingency which  may  or  may  not  happen; 
but  where*  the  only  contingency  is  a  death 
certain  to  occur,  and  the  legatees  are 
known  and*  fixed,  it  id  more  natural  to 
regard  the  postponed  division  as  relating 
to  the  period:  of  actual  enjoyment,  where 
there  are  other  words-  in  the  will,  evincing 
an  intent'/ to  make  the  gift.  Re  Young 
(1805)   145  If.  Y.  535,  40  N.  E.  226. 

Where  a  -  remainder  is  bequeathed,  the 
enjoyment  of  whieh  is  postponed,  time 
enters  into  the  substance  of  the  gift,  when 
its  existence  depends  upon  a  contingency 
that  may  or  may  not  happen;  but  where 
the  only  contingency  is  a  death  certain  to 
occur,  and  the  legatees  are  known  and 
fixed,  a  postponing  clause  should  be  re- 
garded as-  relating  only  to  the  period  of 
actual  enjoyment.-  Re  Merriraan  (1895) 
91  Hun,  120,  36  N.  Y.  Supp.  131,  affirmed 
m  (1897)   154  N.  Y.  313,  48  N.  E.  537. 

Bequests  of  legatees  and  personal  prop- 
erty, when ''  the  payment  or  distribution  iB 
to  he  made  at  a  future  time  certain  to 
arrive,  and  not  subject  to  a  condition  pre- 
cedent, are  deemed  to  vest  when  there  is 
a  person  in  being,  at  the  time  of  the 
testator's  death,  capable  of  taking  when 
the  time  arrives,  even  though  his  Interest 
is  liable  to  be  devested  by  dying  without 
issue,  or  diminished  by  future  births.  In 
such  cases,  the  legacy  or  bequest  takes 
effect,  in  point  of  right,  at  the  death  of 
the  testator.  Scott  v.  West  (1885)  63  Wis. 
529;  24  Nv  W.  161,  25  N.  W.  18. 

82  Per  Finch,  J.,  in  Smith  r.  Edwards 
(1882)  88  N.  Y.  103. 

See,  as  fitating  or  recognizing  the  exist- 
ence of  this  rule/  Meredith  v.  Tooke  (1745) 
cited  in  1-  Ves.  Jr.  Supp.  324,  34  £ng.  Re- 
print/ 810;    Sansbury   v.   Read    (1895)    12 
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to  be  that,  as  the  direction  to  pay  or  divide  has  no  reference  to  the  present, 


Ves.  Jr.  75,  33  Eng.  Reprint,  29;  Leake  v. 
Robinson  (1817)  2  Meriv.  363,  35  Eng.  Re- 
print, 979,  16  Revised  Rep.  168;  Ford  v. 
Rawlins  (1823)  1  Sim.  &  Stu.  328,  57  Eng. 
Reprint  132,  1  L.  J.  Ch.  170,  24  Revised 
Rep.  188;  Bentinck  v.  Portland  (1825)  4 
L.  J.  Ch.  (Eng.)  13,  27  Revised  Rep.  251; 
Bastin  v.  Watts  (1840)  3  Beav.  97,  49  Eng. 
Reprint,  38,  7  Jur.  791;  Boughton  v.  James 
(1844)  1  Colly.  Ch.  Cas.  26,  63  Eng.  Re- 
print, 306,  8  Jur.  329;  Blagrove  v.  Han- 
cock (1848)  16  Sim.  371,  60  Eng.  Reprint, 
917,  18  L.  J.  Ch.  N.  S.  20,  20  Jur.  N.  S. 
1081;  Re  Bartholomew  (1849)  1  Macn.  & 
G.  354,  41  Eng.  Reprint,  1302,  1  Hall  & 
Tw.  565,  47  Eng.  Reprint,  1534,  19  L.  J. 
Ch.  N.  S.  237,  14  Jur.  181;  Williams  v. 
Clark  (1851)  4  De  O.  &  S.  472,  64  Eng. 
Reprint,  918;  Walker  v.  Mower  (1852)  16 
Beav.  365,  51  Eng.  Reprint,  819;  Chance  v. 
Chance  (1853)  16  Beav.  572,  61  Eng.  Re- 
print, 901;  Laxton  v.  Eedle  (1854)  19  Beav. 
321,  52  Eng.  Reprint,  373;  Shum  v.  Hobbs 
(1855)    3  Drew.  93,  61  Eng.  Reprint,  838, 

24  L.  J.  Ch.  N.  S.  377,  3  Week.  Rep.  221: 
Gardiner  v.  Slater  (1858)  25  Beav.  509,  53 
Eng.  Reprint,  731;  Adams  v.  RobarU  (1858) 

25  Beav.  658,  53  Eng.  Reprint,  788;  Re 
Hunter  (1865)  L.  R.  1  Eq.  (Eng.)  295; 
Locke  v.  Lamb  (1867)  L.  R.  4  Eq.  (Eng.) 
372,  16  L.  T.  (N.  S.)  616,  16  Week.  Rep. 
1016;  Merry  v.  Hill  (1869)  L.  R.  8  Eq. 
(Eng.)  619,  17  Week.  Rep.  985;  Re  Mervin 
[1891]  3  Ch.  (Eng.)  197,  60  L.  J.  Ch.  N.  S. 
671,  65  L.  T.  N.  S.  186,  39  Week.  Rep.  697; 
McLellan  v.  Meggatt  (1849)  7  U.  C.  Q.  B. 
658;  Anderson  v.  Bell  (1*82)  29  Grant, 
Ch.  (U.  a)  452;  Re  Douglas  (1892)  22 
Ont  Rep.  553;  Gregg  v.  Bethea  (1837)  6 
Port.   (Ala.)   9;   Lyman  v.  Parsons    (1857) 

26  Conn.  493;  Cogburn  v.  Ogleby  (1&55) 
18  Ga.  66;  Scofield  v.  Olcott  (1887)  120 
ia  362,  11  N.  E.  357;  Kingman  v.  Harmon 
(1890)  131  I1L  171,  23  N.  E.  430;  Ducker 
v.  Burnham  (1893)  146  I1L  9,  37  Am.  St. 
Rep.  135,  34  N.  E.  688;  Carper  v.  Oowl 
(1894)  149  111.  465,  36  N.  E.  1040;  Harvard 
College  v.  Balch  (1898)  171  111.  276,  49 
N.  E.  543;  Knight  v.  Pottgieser  (1898)  176 
111.  368,  62  N.  E.  934;  Clark  v.  Shawen 
(1901)  190  111.  47,  60  N.  E.  116;  Dee  v. 
Dee  (1904)  212  111.  338,  72  N.  E.  429; 
Carter  v.  Carter  (1908)  234  111.  607,  85 
N.  E.  292;  Armstrong  v.  Barber  (1909) 
239  I1L  389,  88  N.  E.  246;  Heilman  v. 
Heilman  (1891)  129  Ind.  59,  28  N.  E.  310; 
McClain  v.  Capper  (1896)  98  Iowa,  145, 
67  N.  W.  102;  Twaites  v.  Waller  (1907) 
133  Iowa,  84,  110  N.  W.  279;  Olsen  v. 
Youngerman  (1907)  136  Iowa,  404,  113  N. 
W.  938;  Fulton  v.  Fulton  (1917)  —  Iowa, 
— ,  162  N.  W.  253;  Sleeper  v.  Killion  (1917) 
—  Iowa,  — ,  164  N.  W.  241;  Roberts  v. 
Brinker  (1836)  4  Dana  (Ky.)  670;  Willett 
v.  Rutter  (1886)  84  Ky.  317,  1  S.  W.  640; 
Wedekind  v.  Hallenberg  (1889)  88  Ky.  114, 
10  S.  W.  368;  Dohn  v.  Dohn  (1901)  110 
Ky.  884,  62  S.  W.  1033,  64  S.  W.  352; 
Ross    v.    Ware    (1909)    131    Ky.    828,    116 
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S.  W.  241;  Storrs  v.  Burgess  (1905)  101 
Me.  26,  62  AtL  730;  Moulton  v.  Chapman 
(1911)  108  Me.  417,  81  Atl.  1007;  Martin 
v.  Cook  (1916)  129  Md.  195,  98  Atl.  489; 
Hall  v.  Hall  (1877)  123  Mate.  120;  Eager 
v.  Whitney  (1895)  163  Maat.  463,  40  N.  E. 
1046;  Wessborg  v.  Merrill,  ante,  1074; 
Owen  v.  Eaton  (1893)  66  Mo.  App.  563; 
Post  v.  Herbert  (1876)  27  N.  J.  Eq.  540; 
Acken  v.  Osborn  (1889)  45  N.  J.  Eq.  377, 
17  Atl.  767;  Warner  v.  Durand  (1879)  76 
N.  T.  133;  Smith  v.  Edwards  (1882)  88 
N.  T.  92;  Shipman  v.  Rollins  (1885)  98 
N.  Y.  311;  Delafield  v.  Shipman  (1886)  103 
N.  Y.  463,  9  N.  E.  184;  Goebel  v.  Wolf 
(1889)  113  N.  Y.  405,  10  Am.  St.  Rep.  464, 
21  N.  E.  388;  Greenland  v.  Waddell  (1889) 
116  N.  Y.  234,  15  Am.  St.  Rep.  400,  22 
N.  E.  367;  Re  Crane  (1900)  164  N.  Y.  71, 
58  N.  E.  47;  Rudd  v.  Cornell  (1902)  171 
N.  Y.  114,  63  N.  E.  823;  Schlereth  v. 
Schlereth  (1903)  173  N.  Y.  444,  93  Am. 
St.  Rep.  616,  66  N.  E.  130;  Lewisohn  v. 
Henry  (1904)  179  W.  Y.  352,  72  N.  E.  239; 
Canfield  v.  Fallon  (1899)  26  Misc.  345,  57 
N.  Y.  Supp.  149,  affirmed  on  opinion  of 
court  below  in  (1899)  43  App.  Div.  561, 
60  N.  Y.  Supp.  1134,  which  is  similarly 
affirmed  in  (1899)  161  N.  Y.  623,  55  K.  E. 
1093;  Brooklyn  Trust  Co.  v.  Phillips  (1909) 
134  App.  Div.  697,  119  N.  Y.  Supp.  401, 
affirmed  without  opinion  in  (1911)  201  N.Y< 
561,  95  N.  E.  1124;  Weyman  v.  Ringold 
(1849)  1  Bradf.  (N.  Y.)  40;  Ex  parte  Tunc 
(1849)  1  Bradf.  (N.  Y.)  110:  Marson  v. 
Purdy  (1890)  31  N.  Y.  S.  R.  130,  9  N.  Y. 
Supp.  679,  affirmed  without  opinion  in 
(1891)  126  N.  Y.  667,  27  N.  E.  854; 
Barker  v.  Southerland  (1886)  6  Dem. 
(N.  Y.)  220;  Re  Ridgeway  (1880)  4 
Redf.  (N.  Y.)  226;  Re  Cameron  (1894) 
76  Hun,  429,  27  N.  Y.  Supp.  1031;  Nathan 
T.  Hendricks  (1895)  87  Hun,  483,  34  N.  Y. 
Supp.  1016,  affirmed  in  (1895)  147  N.  Y. 
348,  41  N.  E.  702;  Re  Ball  (1895)  11  Misc. 
433,  33  N.  Y.  Supp.  418;  Shangle  v.  Hallock 
(1896)  6  App.  Div.  56,  39  N.  Y.  Supp.  619; 
Re  Embree  (1896)  9  App.  Div.  602,  41 
N.  Y.  Supp.  734,  affirmed  without  opinion 
in  (1898)  154  N.  Y.  778,  49  N.  E.  1096; 
Re  Traver  (1898)  30  App.  Div.  261,  51 
N.  Y.  Supp.  614;  Re  Kottmeier  (1898)  24 
Misc.   58,  63  N.  Y.   Supp.   392;   Re  Brown 

(1899)  28  Misc.  273,  59  N.  Y.  Supp.  844; 
Aldridge  v.  Aldridge  (1899)  43  App.  Div. 
411,  60  N.  Y.  Supp.  69;  Koezly  v.  Koezly 

(1900)  31  Misc.  397,  65  N.  Y.  Supp.  613; 
Hafner  v.  Hafner  (1901)  62  App.  Div.  316, 
71  N.  Y.  Supp.  9,  affirmed  in  (1902)  171 
N.  Y.  633,  63  N.  E.  1117;  Kunhardt  ▼• 
Bradish  (1902)  39  Misc.  103,  78  N.  Y.  Supp. 
902;  Schell  v.  Carpenter  (1906)  50  Misc. 
400,  100  N.  Y.  Supp.  654,  affirmed  in  (1906) 
116  App.  Div.  914,  101  N.  Y.  Supp.  1142, 
which  is  affirmed  in  (1908)  190  N.  Y.  5Mr 
83  N.  E.  1131;  Hess  v.  Zahn  (1908)  *7 
Misc.  516,  107  N.  Y.  Supp.  961;  WhiteaeM 
v.  Crissman  (1908)  123  App.  Div.  233,  108 
N.  Y.  Supp.  110;  Re  Tallmadge  (1908)  60 
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and  can  be  executed  only  in  the  future,  I  shall  die,  the  direction  cannot  be  exe- 
if  in  the  meantime  the  donee  indicated  I  euted  at  all.23 


Misc.  394,  113  N.  T.  Supp.  621,  modified  in 
(1909)  132  App.  Div.  544,  117  N.  Y.  Supp. 
3;  Re  Tuna  (1909)  63  Misc.  148,  118  N.  Y. 
Supp.  507;  National  Park  Bank  v.  Billings 
(1911)  144  App.  Div.  536,  129  N.  Y.  Supp. 
846,  affirmed  on  opinion  of  Miller,  J.,  below 
in  (1911)  203  N.  Y.  556,  96  N.  E.  1122; 
Woodruff  v.  Woodruff  (1911)  72  Misc.  249, 
129  N.  Y.  Supp.  860;  Bailey  v.  Buffalo 
Loan,  Trust  &  S.  D.  Co.  (1911)  75  Misc.  23, 
132  N.  Y.  Supp.  513,  reversed  in  (1912)  151 
App.  Div.  166,  135  N.  Y.  Supp.  344;  Re 
United  States  Trust  Co.  (1912)  78  Misc. 
227,  138  N.  Y.  Supp.  150;  Re  Kings  County 
Trust  Co.  (1912)  78  Misc.  245,  139  N.  Y. 
Supp.  454,  modified  in  (1913)  158  App. 
Div.  453,  143  N.  Y.  Supp.  597;  Re  Raab 
(1913)  79  Misc.  185,  139  N.  Y.  Supp.  869; 
Dickerson  v.  Sheehy  (1913)  156  App.  Div. 
101,  141  N.  Y.  Supp.  35,  affirmed  in  (1913) 
209  N.  Y.  592,  103  N.  E.  717;  Ingersoll  v. 
Ingersoll  (1913)  80  Misc.  299,  142  N.  Y. 
Supp.  217;  Re  Finck  (1915)  168  App.  Div. 
135,  153  N.  Y.  Supp.  534;  Mount  v.  Harris 
(1916)  172  App.  Div.  256,  158  N.  Y.  Supp. 
339 j  Re  Van  Kleeck  (1916)  95  Misc.  40, 
158    N.   Y.    Supp.    539;    Re   Vander    Roest 

(1916)  96  Misc.  21,  160  N.  Y.  Supp.  215, 
affirmed  in  (1916)  175  App.  Div.  941,  161 
N.    Y*    Supp.    1148,   which    is   affirmed    in 

(1917)  220  N.  Y.  664,  116  N.  E.  1081;  Re 
Petheram  (1916)  97  Misc.  302,  162  N.  Y. 
Supp.  953,  affirmed  in  (1917)  178  App. 
Div.  953,  165  N.  Y.  Supp.  1106;  Re  Mc- 
Queen (1917)  99  Misc.  185,  163  N.  Y.  Supp. 
287;  Bryer  v.  Finnen  (1917)  178  App.  Div. 
671,  165  N.  Y.  Supp.  805;  Anderson  r. 
Felton.(1840)  36  N.  C.  (1  Ired.  Eq.)  55; 
Kaser  v.  Easer  (1913)  68  Or.  153,  137  Pac. 
187;  Moore  v.  Smith  (1840)  9  Watti 
(Pa.)  403;  Provenchere's  Estate  (1870) 
Campb.  (Pa.)  68;  Lamb  v.  Lamb  (1839) 
8  Watts  (Pa.)  184;  Seibert's  Appeal  (1850) 
13  Pa.  501;  Bowman's  Appeal  (1859)  34 
Pa.  19;  Cooper  v.  Scott  (1809)  62  Pa.  139; 
McClure's  Appeal  (1872)  72  Pa.  414; 
Chess's  Appeal  (1878)  87  Pa.  362,  30  Am. 
Rep.  361;  Gorgas's  Appeal  (1888)  9  Sadler 
(Pa.)  351,  12  Atl.  418;  Reiff's  Appeal  (1889) 
124  Pa.  145,  16  Atl.  636;  Engle's  Estate 
(1895)  167  Pa.  463,  31  Atl.  681;  Adams's 
Estate  (1904)  208  Pa.  500,  57  Atl.  979; 
Kountze's  Estate  (1906)  213  Pa.  390,  3 
L.R.A.(N.S.)  639,  62  Atl.  1103,  5  Ann.  Cas. 
407;  Rosengarten  v.  Ashton  (1910)  228  Pa. 
389,  76  Atl.  562;  Grothe's  Estate  (1912) 
237  Pa.  262,  85  Atl.  141;  Morrow's  Estate 
(1883)  13  Pittsb.  L.  J.  N.  S.  (Pa.)  294; 
Wentz's  Estate  (1915)  43  Pa.  Co.  Ct.  158; 
Staples  v.  IAVolf  (1864)  8  R.  I.  74; 
Rogers  v.  Rogers  (1874)  11  R.  I.  38;  Smith 
v.  Smith  (1903)  116  Wis.  570,  93  N.  W. 
452;  Re  Moran  (1903)  118  Wis.  177,  93 
N.  W.  367;  Ohse  v.  Miller  (1909)  137  Wis. 
474,  119  N.  W.  93;  Prasser's  Will  (1909) 
140  Wis.  92,  121  N.  W.  643;  Revnold's  Will 
(1912)    151  Wis.  375,  134  N.  W.  1019. 

Where   there   is   no   devise,   but   only   a 
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trust  to  convey,  the  beneficiaries  take  no 
vested  interest.  Re  Fair  (1901)  132  CaL 
523,  84  Am.  St.  Rep.  70,  60  Pac  442,  64 
Pac.  1000. 

It  is  a  general  rule  of  construction  that 
a  gift,  contained  only  in  the  direction  to 
pay  the  principal  of  a  trust  fund  at  the 
expiration  of  the  trust,  raises  a  presump- 
tion, at  least,  that  the  legacy  is  contingent. 
CHare  v.  Johnston  (1916)  273  111.  458,  113 
N.  E.  127. 

Where  there  are  no  words  of  direct  and 
immediate  gift,  but  simply  a  direction  that 
the  trustees  shall  convey  at  a  future  time 
on  a  certain  contingency,  futurity  is  an- 
nexed to  the  substance  of  the  gift,  and  sur- 
vivorship at  the  time  of  distribution  is  an 
essential  condition  to  the  acquisition  of  an 
interest  in  the  subject-matter.  Re  Baer 
(1895)   147  N.  Y.  348,  41  N.  E.  702. 

Where  the  will  contains  no  words  de- 
vising or  bequeathing  property,  except 
words  directing  distribution  upon  the  ter- 
mination of  a  precedent  estate,  this  is  an 
indication  that  the  testator  did  not  intend 
the  title  to  the  property  and  remainder 
to  vest  until  the  termination  of  such  estate. 
Thompson  v.  Adams  (1903)  206  I1L  552,  69 
N.  E.  1. 

Where  there  is  no  gift,  or  language  im- 
porting a  gift,  except  in  the  direction  to 
convert  real  estate  into  money  and  then 
make  distribution,  the  rule  is  settled  that 
time  is  annexed  to  the  substance  of  the 
gift,  and  the  vesting  is  postponed.  Delaney 
v.  McCormack  (1882)   88  N.  Y.  174. 

The  general  rule  iB  that,  where  the 
devisees  compose  a  class  and  there  are  no 
words  of  devise,  except  a  simple  direction 
to  divide  the  property  at  a  specified  time, 
the  gift  will  •  not  vest  until  the  time  of 
division.  Dee  v.  Dee  (904)  212  111.  338, 
72  N.  E.   429. 

In  Re  Moran  (1903)  118  Wis.  177,  96 
N.  W.  367,  it  is  said  that  a  distinction 
should  always  be  made  between  a  devise  or 
bequest  to  a  class,  subject  to  a  precedent 
life  estate,  and  a  devise  or  bequest  to  one 
for  life,  with  a  direction  expressed  or  in 
effect  that,  at  the  termination  of  the  life 
estate,  the  property  shall  be  divided  and 
distributed  between  the  members  of  the 
class,  regardless  of  whether  the  property 
dealt  with  be  realty  or  personalty. 

By  a  general  rule  of  construction,  where 
there  is  no  direct  gift,  and  words  of  condi- 
tion, such  as  "if,"  or  "upon,"  are  used  in 
connection  with  a  direction  for  payment  m 
a  future  time,  the  time  is  regarded  as  of 
the  substance  of  the  gift,  and  the  legacy 
is  contingent  and  not  vested.  But  the 
question  is  generally  one  of  intention,  and 
the  whole  will  is  to  be  considered  in  de- 
termining the  intention  of  the  testator. 
Robert  v.  Corning  (1882)  89  N.  Y.  225. 

M  Dougherty  v.  Thompson  (1901)  167 
N.  Y.  472,  60  N.  E.  760. 

Where  the  gift  is  to  be  implied  from  the 
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The  foregoing  rule  has  heen  the  sub- 
ject of  both  criticism2*  and  approval.8* 
Although  it  may  be  a  useful  rule,  where 
kept  in  proper  subordination,  the  ten- 
dency of  the  courts  to  give  it  undue 
prominence  as  an  evidence  of  the  tes- 
tator's intention  has  certainly  been  pro- 
ductive of  some  incorrect  decisions ;  and, 
taken  all  in  all,  it  has  raised  more  doubts 
than  it  has  resolved. 

In  Andrew  v.  New  York  Bible  &  C.  P. 
Book  Soc.  (1850)  4  Sandf.  (N.  Y.)  156, 


it  is  said :  ' '  The  distinction  between  a 
bequest  of  a  sum  of  money  at  a  par- 
ticular specified  time  and  a  similar  be- 
quest payable  or  to  be  paid  at  the  same 
time  is  somewhat  refined,  and,  it  is  prob- 
able, seldom  exists  in  the  mind  of  a 
testator;  but  it  is  established  by  so  long 
a  period  of  decisions  that  it  must  now 
be  regarded  as  a  constituent  part  of  the 
law  which  it  is  our  province  and  duty  to 
administer. ' ' 
In  Re  Lotz  (1915)  92  Misc.  683,  157 


direction  to  divide  or  distribute,  it  neces- 
sarily is  inseparable  from  that  direction, 
and  must  partake  of  its  other  quality,  so 
that  if  one  is  contingent  the  other  must 
be.  Lingo  v.  Smith  (1916)  174  Iowa,  461, 
166  N.  W.  402. 

Where  there  is  no  separate  and  ante- 
cedent gift  which  is  independent  of  the 
direction  and  time  for  payment,  the  legacy 
is  contingent,  the  gift  being  necessarily 
inseparable  from  the  direction,  and  par- 
taking of  its  quality,  insomuch  that,  if  the 
one  is  future  and  contingent,  so  must  the 
other  be.  Moore  v.  Smith  (1840)  9  Watts 
(Pa.)  403. 

A  bequest  in  the  form  of  a  direction  to 
divide  between  and  distribute  to  specified 
persons  vests  in  those  in  esse  answering 
to  the  description,  at  the  appointed  time 
for  division  and  distribution.  Benner  v. 
Mauer  (1907)  133  Wia.  325,  113  N.  W.  663. 

«4  In  Cammann  v.  Bailey  (1913)  210 
N.  Y.  19,  103  N.  E.  824,  it  is  said  by  Chief 
Justice  Cull  en:  "The  result  of  the  rule  as 
to  the  construction  of  a  gift,  confined  to  a 
mere  direction  to  divide  and  pay  over,  has 
been  productive  of  more  litigation  than 
any  other  rule  as  to  the  construction  of 
wills.  That  nearly  all  laymen  and  very 
many  lawyers  are  wholly  ignorant  of  it, 
there  can  be  no  question.  Despite  of  that 
fact,  if  it  had  become  a  rule  of  property,  it 
should  be  respected,  whether  good  or  bad; 
but,  instead  of  being  a  rule  of  property,  it 
is  a  rule  which  unsettles  title  to  prop- 
erty, and  the  condition  of  the  decisions  is 
such  that,  in  almost  every  case,  counsel  is 
justified  in  insisting,  if  not  actually  re- 
quired to  insist,  that  his  client  shall  obtain 
the  decision  of  the  court  of  last  resort  on 
the  question.  It  may  very  well  be  that 
the  rule  has  obtained  so  long  that  entire 
relief  from  it  cannot  be  obtained  except 
by  legislative  action.  Still,  it  seems  to 
me  the  plain  duty  of  the  courts  to  limit 
it-  as  far  as  practicable." 

It  is  said  by  Cull  en,  Ch.  J.  (dissenting), 
in  Dickerson  v.  Sheehy  (1913)  209  N.  Y. 
592,  103  N.  E.  717,  that  "the  rule  has  many 
exceptions,  and,  in  fact,  it  may  be  fairly 
said  that  it  is  a  rule  more  honored  in  the 
breach  than  in  the  observance."  He  also 
said  that,  as  a  result  of  a  review  of  the 
New  York  decisions  bearing  on  the  ques- 
tion, he  though  the  rule  should  be  con- 
sidered as  established,  that  a  gift  by  means 
of  a  direction  to  divide  or  pay  over  at  a 
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future  time  will  not  be  deemed  contingent, 
so  as  to  fail  on  death  before  that  time, 
unless  provision  is  made  for  a  substitute 
gift  in  favor  of  the  issue  of  the  first 
devisee  or  legatee. 

In  White  v.  Smith  (1914)  87  Conn.  668, 
LJLA.1917D,  596,  89  Atl  272,  the  court, 
in  speaking  of  the  rule  that,  where  the 
only  gift  is  in  a  direction  to  pay  or  dis- 
tribute at  a  future  time,  the  presumption 
is  that  a  gift  to  vest  at  such  future  time 
was  intended,  said  that  "this  principle  has 
had  some  vogue  in  New  York,  and  perhaps 
elsewhere,  but  so  artificial  and  unsatisfac- 
tory is  it  that  in  our  more  recent  cases 
it  has  been  relegated  to  the  domain  of  the 
inconsequential"— citing  Angus  v.  Noble 
(1900)  73  Conn.  57,  46  Atl.  278;  Johnson 
v.  Webber  (1895)  65  Conn.  513,  33  AtL 
506. 

In  Heilman  v.  Heilman  (1891)  129  Ini 
59,  28  N.  E.  310,  it  is  said  that  an  examin- 
ation of  the  cases  shows  that,  while  the 
doctrine  is  well  established,  the  courts  are 
much  more  disposed  to  admit  it  as  a  rule 
of  law  than  to  follow  the  rule. 

MThe  rule  that,  where  there  is  no  gift 
other  than  that  implied  from  the  direction 
to  pay  at  a  future  time,  the  legacy  is 
contingent,  is  a  guide  to  certainty  of  re- 
sult, where  it  is  necessary  to  choose  be- 
tween supposititious  intents,  in  cases  where 
it  is  nearly  certain  that  there  was  no  in- 
tent at  all;  and  it  therefore  frustrates  the 
testator's  purpose  as  seldem  as  any  other 
which  could  be  employed.  Moore  v.  Smith 
(1840)  9  Watts   (Pa.)  403. 

In  Fulton  Trust  Co.  v.  Phujjps,  ante, 
1070,  it  is  said:  "In  searching  for  the  in- 
tention of  the  testator,  where  there  te 
nothing  in  the  will  which  bespeaks  a  con- 
trary purpose,  the  'divide  and  pay  over 
rule'  may  furnish  valuable  aid.  Notwith- 
standing the  criticism  to  which  the  rule 
has  been  subjected  (Dickerson  v.  Sheehy 
(1913)  156  App.  Div.  101,  141  W.  Y.  Supp- 
35,  affirmed  in  (1913)  209  N.  Y.  592,  103 
N.  E.  717),  we  recognize  the  force  of  the 
rule,  and  have  not  hesitated  to  give  it 
effect,  when  to  do  so  aids  in  the  discovery 
of  the  intention  of  the  testator.  It  is  » 
rule  which  the.  courts  will  never  apply, 
where  to  do  so  would  nullify  the  expressed 
intention  of  the  testator." 

Although  this  may  not  be  an  absolute 
and  decided  rule  of  construction,  it  gener- 
ally has  been  regarded  as  of  importance, 


ANNOTATION— POSTPONED  GIFTS  AS  VESTED  OR  CONTINGENT,     fto* 


V.  Y.  Supp.  685,  it  was  said  by  the  sur- 
rogate of  Kings  county :  ' '  The  rule  that 
such  direction  imports  contingency  in 
the  gift  is  among  those  canons  of  con- 
struction which  the  appellate  courts  have 
been  more  zealous  to  escape  than  to 
obey.  No  doubt  the  rule,  in  its  general 
form,  rests  in  logical  security  upon  the 
grammar,  but  it  is  equally  sure  that,  in 
the  direction  to  trustees  to  pay  over  and 
divide  in  remainder,  the  actual  intention 
has  often  been  defeated.  Hence,  the 
courts  have  revolted  from  the  injustice 
thus  caused;  and  the  homely  instinct  of 
righteousness  has  compelled  the  qualifi- 
cation that,  when  the  gift  over  is  con- 
tained only  in  the  direction  to  pay  and 


divide  at  the  end  of  an  intermediate  es- 
tate, the  gift  shall  not  be  contingent  if, 
by  the  utmost  (effort  and  cunning,  a  con- 
trary intention  can  be  detected  in  the 
will." 

In  Re  Van  Kleeek  (1916)  95  Misc.  40, 
168  N.  T.  Supp.  539,  it  was  said  that  it 
is  apparent  that,  while  the  rule  is  well 
recognized  by  the  New  York  courts,  the 
judicial  desire  to  construe  estates  as 
vested  rather  than  contingent  has  led 
the  courts  to  subordinate  a  rule  of  prop- 
erty to  a  construction  dependent  upon 
the  ascertained  intention  of  the  testator. 

It  is  not  an  absolute  rule,86  but  only 
creates  an  implication  of  contingency, 
which  may  be  overcome  by  the  context,*7 


and  as  a  weighty  consideration  in  arriving 
at  the  meaning  of  a  testator.  Crapo  v. 
Price  (1906)  190  Mass.  323,  76  N.  E.  1043. 
ft*  The  circumstances  that  a  gift  is 
future,  and  that  there  is  no  gift  except  in 
the  direction  for  payment,  are  only  circum- 
stances going  to  show  that  the  gift  is 
contingent,  but  are  not  conclusive.  Leem> 
ing  v.  Sherratt  <1842)  2  Hare,  14,  67  Eng. 
Reprint,  6,  11  L.  J.  Ch.  N.  S.  423,  6  Jur. 

The  fact  that  a  gift  is  in  the  form  of 
a  direction  to  executors  to  "pay  and 
divide"  does  not  necessarily  make  it  a 
future  gift,  to  commence  when  the  parties- 
shall  become  entitled  to  receive  the  fund. 
Paokham  v.  Gregory  (1846)  4  Hare,  396, 
67  Eng.  Reprint,  702,  14  L.  J.  Ch.  N.  S. 
191,  9  Jur.  176. 

While  it  is  a  settled  rule  of  construction 
that  a  legacy  payable  at  a  future  period, 
unaccompanied  by  an  antecedent  substan- 
tive bequest,  independent  of  the  period 
fixed  for  payment,  is  presumptively  con- 
tingent rather  than  vested,  this,  like  every 
other  rule  of  construction,  is  but  an  aid 
in  determining  the  actual  intent  of  the 
testator.  It  is  not  a  rule  of  law  deter- 
mining arbitrarily  a  certain  conclusion 
from  words  employed,  but  merely  a  rule 
of  construction,  which  will  supply  a  pre* 
sumptive  conventional  intent,  where  the 
actual  intent  is  not  ascertainable.  Re  Pax- 
son's  Estate  (1913)  241  Pa.  462,  L.RA. 
191 6C,  1009,  88  Atl.  673. 

The  mere  fact  that  the  gift  is  future, 
and  made  solely  under  the  form  of  a 
direction  to  pay  or  transfer,  does  not  fur- 
nish a  simple  rule  of  decision  for  all  cases, 
but  is  only  a  circumstance  to  be  considered 
in  arriving  at  the  intention.  Tayloe  v. 
Mosher  (1868)  29  Md.  443. 

The  rule  that,  when  a  testamentary  gift 
is  found  only  in  a  direction  to  divide  at 
a  future  time,  the  gift  is  future  and  con- 
tingent, is  not  controlling,  but  is  subor- 
dinate to  the  primary  canon  that  the 
construction  shall  follow  the  intent  to  be 
collected  from  the  whole  will.  Canfield  v. 
Fallon  (1899)  26  Misc.  346,  57  N.  Y.  Supp. 
149,  affirmed  on  opinion  of  court  below  in 
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(1899)  43  App.  Div.  561,  60  N.  Y.  Supp. 
1134,  which  is  similarly  affirmed  in  (1899) 
161  N.  Y.  623,  55  N.  E.  1099. 

The  rule  that,  where  the  interest  of* 
legatees  or  devisees  is  derivable  only  under 
a  direction  to  pav,  convey,  or  divide,  futur- 
ity attaches  to  the  substance  of  the  gift,  is 
not  an  inflexible  rule,  and  always  yields 
to  evidence  of  a  contrary  intention  on  the 
part  of  a  testator,  as  that  may  be  discov- 
erable upon  a  consideration  of  the  will  as 
a  whole.  Kessler  v.  Friede  (1899)  29  Misc. 
187,  60  N.  Y.  Supp.  891. 

The  rule  is  a  rule  of  construction  merely, 
and  is  subordinate  to  several  other  prin- 
ciples always  applied  in  courts  of  construc- 
tion whenever  possible  and  proper.  In  no 
instance  will  such  rule  ignore  the  estab- 
lished rule,  requiring  a  court  of  construc- 
tion to  hold  an  estate  or  interest  to  be 
vested  rather  than  contingent.  Re  Myers 
(1916)  98  Misc.  108,  162  N.  Y.  Supp.  119. 

"The  rule  that,  where  there  is  no  gift 
except  a  direction  to  pay  as  the  objects 
attain  a  certain  age,  the  attainment  of  the 
age  is  of  the  essence  of  the  gift,  which 
must  be  read  as  a  bequest  to  those  only, 
of  a  class,  who  attain  the  specified  age, 
will  give  way  to  particular  indications  of 
a  contrary  intention;  as  where  the  subject 
of  the  gift  is  a  separated  fund,  and  the 
gift  over  is  on  the  death  of  the  tenant  for 
life  without  leaving  issue.  Re  Bevan  (1887) 
L.  R.  34  Ch.  Div.  (Eng.)  716,  56  L.  J.  Ch. 
N.  S.  652,  56  L.  T.  N.  S.  277,  35  Week. 
Rep.  400. 

Even  where  there  is  no  express  gift  of 
the  legacy,  and  time  is  annexed  to  its  pay- 
ment, but  from  other  parts  of  the  will 
it  can  be  gathered  that  the  testator  in- 
tended that  the  legacy  should  vest  immedi- 
ately, such  intention  will  control.  Gregg 
v.  Bethea,  6  Port.   (Ala.)  9. 

The  absence  of  words  of  immediate  gift 
will  not  be  held  conclusive,  in  deciding 
whether  a  gift  or  devise  is  vested  or  con- 
tingent. The  rule  on  this  question  is 
flexible,  and  does  not  govern  where  the 
wording  of  the  entire  will  indicates  that  ft 
was  the  testator's  intention  that  the  whole 
devise  or  gift  was  to  vest  at  his  death. 


Ilia     ANNOTATION— POSTPONED  GIFTS  AS  VESTED  OR  CONTINGENT. 


and  which,  according  to  some  cases,  is 
not  sufficient  of  itself  to  indicate  an  in- 
tention to  make  the  gift  contingent.88 


It  has  even  been  said  that  the  fact  that 
a  gift  is  not  direct,  but  is  in  the  form 
of  a  direction  to  pay  over  at  a  future 


Armstrong  v.  Barber  (1909)  239  111.  389, 
88   N.   E.   246. 

The  rule  that,  where. there  is  no  gift 
except  in  the  direction  for  payment,  the 
interest  of  the  legatee  is  contingent,  applies 
only  where,  beyond  the  direction  for  future 
distribution,  there  are  no  words  and  no 
provisions  which  import  a  present  or  vested 
gift,  or  indicate  such  an  intent.  It  does 
not  control  where  the  language  of  the  will, 
while  not  expressly  saying,  "I  give  and 
bequeath/'  does  yet  plainly  import  a  pres- 
ent gift  intended  to  vest  immediately,  with- 
out reference  to  the  clause  of  distribution. 
Smith  v.  Edwards  (1882)  88  N.  Y.  92. 

The  rule  that,  where  the  only  gift  is 
found  in  the  direction  to  divide  at  the 
future  time,  the  gift  is  contingent,  is  sub- 
ordinate to  the  primary  canon  of  con- 
struction, that  the  construction  shall  follow 
the  intent,  to  be  collected  from  the  whole 
will,  and  that  the  intention  of  the  testator, 
so  ascertained,  must  prevail,  and  that  gen- 
eral rules,  adopted  by  the  courts  in  aid  of 
the  interpretation  of  wills,  must  give  way 
when,  on  a  consideration  of  the  scheme  of 
the  will,  or  of  special  clauses  of  provisions, 
their  application  in  the  particular  case 
would  defeat  the  intention.  Goebel  v.  Wolf 
(1889)  113  N.  Y.  405,  10  Am.  St.  Rep.  464, 
21  N.  E.  388. 

It  was  said-  by  Finch,  J.,  in  Hillyer  v. 
Vandawater  (1890)  in  an  opinion  reported 
only  in  24  N.  E.  999  (Mem.  121  N.  Y.  681) 
that  the  absence  of  any  gift  until  the 
words  of  distribution  are  reached  is  only 
an  argument  in  favor  of  the  existence  of 
an  intent  to  postpone  the  vesting,  and  does 
not  govern  the  construction,  where  other 
facts  tend  to  the  contrary,  or  different  pur- 
poses are  intended.  "It  is  useful  as  a 
servant,  but  must  not  be  acknowledged  as 
a  master.'1 

There  is  no  absolute  and  unvarying  rule 
which  prohibits  the  vesting,  where  the 
language  does  not,  in  terms,  make  a  gift 
directly  to  the  legatee,  and  where  the 
direction  is  to  divide  and  pay  at  some 
future  time;  but  the  intention  of  the 
testator  is  still  the  guide,  and  the  inten- 
tion must  be  sought  from  the  language 
actually  emploved.  Bow  ditch  v.  Ayrault 
(1893)   138  N.  *.  222,  33  N.  E.  1067. 

The  technical  rule,  sometimes  resorted  to 
to  ascertain  whether  an  interest  given  by 
a  will  is  vested  or  contingent,  that,  where 
the  gift  is  only  found  in  the  direction  to 
divide  at  a  future  day,  this  circumstance 
may  be  considered  and  have  weight,  is  a 
rule  for  ascertaining  the  real  intention  of 
the  testator,  and  not  for  defeating  it, 
Campbell  v.  Stokes  (1894)  142  N.  Y.  23,  36 
N.  E.  811. 

The  so-called  "divide  and  pay  over  rule'* 
is  a  cannon  of  construction,  rather  than  a 
rule  of  property,  and,  like  other  rules  which 
are  applicable  in  the  interpretation  of  wills, 
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it  is  always  applied  in  subordination  to 
the  intention  of  the  testator,  which  is  ex- 
pressed in  the  will.  Fulton  Trust  Co.  v. 
Phillips,  ante,  1070. 

The  rule  declaring  that,  where  the  gift 
consists  only  in  a  direction  to  divide  or 
pay  at  a  future  time,  the  vesting  as  well 
as  the  time  of  payment  or  enjoyment  ia 
postponed,  which  doubtless  acquires  greater 
pertinency  and  significance  from  the  direc- 
tion for  conversion,  has  been  repeatedly 
stated  to  be  not  an  inflexible  or  arbitrary 
rule,  but  one  readily  yielding  to  the  inten- 
tion of  the  testator;  and  sometimes  evi- 
dence of  a  very  slight  character  has  been 
resorted  to  by  the  court,  and  taken  aB 
expressive  or  indicative  of  such-  an  inten- 
tion. Re  Elliott  (1899)  27  Misc.  258,  58 
N.  Y.  Supp.  603. 

The  rule,  being  founded  on  a  presump- 
tion, is  a  stated  exception,  rather  than  a 
principal  rule  of  construction,  depending  on 
a  presumed  intent  on  the  part  of  the 
testator  to  make  time  the  essence  of  his 
testamentary  gift;  and,  like  all  other  con- 
structions of  wills  founded  on  a  presump- 
tion only,  the  presumption  itself  is  easily 
rebutted,  by  the  slightest  evidence  of  a 
contrary  intent  upon  the  part  of  the  tes- 
tator. Re  United  States  Trust  Co.  (1912) 
78  Misc.  227,  138  N.  Y.  Supp.  150. 

The  question  is  one  of  substance,  and  not 
of  form;  and,  in  all  cases,  it  is  whether  the 
testator  intended  it  as  a  condition  pre- 
cedent that  the  legatees  should  survive  the 
time  appointed  by  him  for  the  payment 
of  their  legacies;  and  the  answer  to  this 
question  must  be  sought  for  out  of  the 
whole  will,  and  not  in  the  particular  ex- 
pressions only  in  which  the  gift  is  made. 
McClure's  Appeal   (1872)   72  Pa.  414. 

See  also,  among  the  numerous  cases 
stating  this  qualification,  Marr  v.  M'Cul- 
lough  (1838)  6  Port.  (Ala.)  507;  Heiiman 
v.  Heiiman  (1891)  129  Ind.  59,  28  N.  E. 
310;  Re  Seebeck  (1893)  140  N.  Y.  241,  35 
N.  E.  429;  Re  Young  (1895)  145  N.  Y.  535, 
40  N.  E.  226;  Roosa  v.  Harrington  (1902) 
171  N.  Y.  341,  64  N.  E.  1;  Re  Embree 
(1896)  9  App.  Div.  602,  41  N.  Y.  Supp.  737, 
affirmed  in  (1898)  154  N.  Y.  778,  49  N.  E. 
1096;  Carr  v.  Smith  (1898)  25  App.  Div. 
214,  49  N.  Y.  Supp.  351,  affirmed  in  (1900) 
0161  N.  Y.  636,  57  N.  E.  1106;  Smith  ▼. 
Smith  (1903)  116  Wis.  570,  93  N.  W.  462; 
Ohse  v.  Miller  (1903)  137  Wis.  474,  119 
N.   W.  93. 

28  In  Re  Bennett  (1857)  3  Kay  &  J.  280, 
69  Eng.  Reprint,  1114,  it  was  said  by  Vice 
Chancellor  Sir  W.  Page  Wood,  that  the  use 
of  the  words  "pay  and  transfer,"  as  the 
only  words  of  gift,  does  not  make  a  be- 
quest contingent,  but  that  the  true  ques- 
tion is  whether  the  postponement  of  the 
division  or  payment  is  on  account  of  the 
position  of  the  property,  or  of  the  person 
to  whom  the  deferred  interest  is  given. 
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time,  is  without  significance,  where  the 
will  is  inartificially  drawn."  The  evi- 
dence of  a  contrary  intent  is  sometimes 
found  in  single  expressions,  and  some- 
times in  the  collective  phrases  of  the 
will.80  A  gift  of  a  legacy  under  the 
form  of  a  direction  to  pay  at  a  future 
time,  or  upon  a  given  event,  is"  not  less 
favorable  to  vesting  than  a  simple  and 
direct  bequest  of  the  legacy,  at  a  like 
future  time,  or  upon  a  like  event.81 
It  has  been  said  that  this  rule  is  not 


applicable  to  devises  of  real  estate;** 
but  this  is  true  only  in  the  sense  that  the 
exceptions  to  the  rule  are  different* 
where  real  estate  is  the  subject  of  the 
gift,  than  where  personalty  only  is 
involved. 

The  application  of  the  rule  has  ordi- 
narily been  confined  to  cases  where  the 
gift  was  to  a  class,  and  the  beneficiaries, 
as  to  their  identity  and  number,  could  be 
definitely  ascertained  only  at  a  future 
time;88  and  the  courts  hesitate  to  apply 


Although,  if  there  is  nothing  else  in  a 
will  but  a  gift  to  one  for  life,  with  a 
direction  afterward  "to  pay  and  transfer" 
to  the  children  of  that  person,  or  to  the 
children  of  someone  else,  the  interests  of 
those  children  are  vested  on  the  testator's 
death,  it  by  no  means  follows  that  because, 
standing  alone,  those  words  are  not  suffi- 
cient to  import  a  contingency,  they  will 
not,  in  combination  with  other  indications 
of  intention,  import  a  contingency.  Selby 
v.  Whittaker  (1877)  L.  R.  6  Ch.  Div.  (En*.) 
246,  47  L.  J.  Ch.  N.  S.  121,  37  L.  T.  N.  8. 
514,  26  Week.  Rep.  117. 

In  Clark  v.  Cammann  (1899)  160  N.  Y. 
315,  54  N.  E.  709,  it  is  said  that  the  rule 
has  many  exceptions  and  is  seldom  alone  re- 
lied upon,  but  that  it  is  recognised  by  the 
courts  as  an  aid  in  the  determination  of 
the  meaning  of  wills,  and,  in  a  proper  case, 
may  be  given  reasonable  weight. 

The  rule  is  not  invariable  and  always 
applicable,  even  in  a  case  where  the  sole 
gift  is  contained  in  a  direction  to  divide. 
Carr  v.  Smith  (1898)  25  App.  Div.  214, 
49  N.  T.  Supp.  351,  affirmed  in  (1900)  161 
N.  Y.  63fr,  57  N.  E.   1106. 

Where  the  courts  have  held  that  the 
vesting  is  postponed,  there  is  not  only  an 
absence  of  language  importing  an  immedi- 
ate gift,  but  other  circumstances  are  usu- 
ally present  which  were  largely  determin- 
ative in  bringing  about  the  decision.  Re 
Brown  (1899)  28  Misc.  273,  59  N.  Y.  Supp. 

QAA 

The  absence  of  words  of  present  gift  is 
some  indication  of  an  intent  that  the  title 
shall  not  vest  until  the  period  of  distribu- 
tion arrives.  Boston  Safe  Deposit  &  T. 
Co.  v.  Blanchard  (1907)  196  Mass,  35,  81 
N.  E,  654. 

In  Re  Tienken  (1899)  131  N.  Y.  391,  30 
N.  E.  109,  it  was  remarked  by  Finch,  J., 
that  "the  rule  of  construction,  founded 
upon  a  gift  flowing  only  from  a  direction 
to  divide,  has  many  exceptions,  and  is  to 
be  used  as  an  aid  to  ascertain  the  inten- 
tion, and  not  as  a  force  to  pervert  it. 
.  .  .  Where  it  has  prevailed,  it  haB  been 
where  no  contrary  intention  was  fairly 
indicated,  and  where  its  own  force  was 
somewhat  strengthened  and  its  indication 
corroborated  by  further  facts." 

In  Dougherty  v.  Thompson  (1901)  167 
N.  Y.  472,  60  N.  E.  760,  the  court  quotes 
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this  observation  and  adds:  UA  just  re- 
mark." 

A  remainder,  otherwise  a  vested  remain- 
der, is  not  made  a  contingent  one  by  reason 
of  the  fact  that  it  is  created,  without 
words  of  present  gift,  by  a  direction  to 
pay.  Welch  v.  Blanchard  (1911)  208  Mass. 
523,  33  L.R.A.(N.S.)   1,  94  N.  E.  811. 

ssTeele  v.  Hathaway  (1880)  129  Mass. 
164. 

*o  Dougherty  v.  Thompson  (1901)  167 
N.  Y.  472,  60  N.  E.  760. 

WLeeming  v.  Sherratt  (1842)  2  Hare, 
14,  67  Eng.  Reprint,  6,  11  L.  J.  Ch.  N.  S. 
423,  6  Jut.  683;  Heilman  v.  Heilman  (1891) 
129  Ind.  59,  28  N.  E.  310;  McClure's  Ap- 
peal  (1872)    72  Pa.   414. 

MThe  distinction  between  merely  ap- 
pointing a  time  for  payment  of  a  legacy, 
and  annexing  the  time  to  the  very  sub- 
stance of  the  gift,  is  borrowed  from  the 
civil  law,  and  the  rule  of  construction 
which,  in  this  particular,  governs  in  cases 
of  legacies,  is  inapplicable  to  devises, 
which  are  governed  by  the  common  law. 
Per  Gibson,  J.,  in  Kinsey  v.  Lardner  (1827) 
15  Serg.  &  R.   (Pa.)   192. 

On  the  authority  of  the  foregoing  case, 
it  is  said  in  Linton  v.  Lay  cock  (1877)  33 
Ohio  St.  128,  that  the  rule  sometimes  ap- 
plied to  the  vesting  of  legacies  bequeathed 
only  by  a  direction  to  pay  or  divide,  which 
fixes  the  vesting  at  the  time  of  payment 
of  division,  does  not  apply  to  devises  of 
real  estate,  such  distinction  having  been 
borrowed  from  the  civil  law,  and  being 
inapplicable  to  cases  of  devises,  which  are 
governed  by  the  common  law. 

And  see,  to  the  same  effect,  Swerev  v. 
Ohio  Wesleyan  University  (1905)  27  Ohio 
C.  C.  144. 

A  gift  which,  in  the  case  of  personalty, 
would  be  regarded  as  contingent,  because 
in  the  form  of  a  direction  to  divide,  may! 
in  the  case  of  realty,  be  considered  as 
vesting  from  the  testator's  death.  Combs 
v.  Branch  (1836)  4  Dana  (Ky.)  548. 

8*  Where  final  division  and  distribution 
is  to  be  made  among  a  class,  the  benefits 
of  the  will  must  be  confined  to  those  per- 
sons who  come  within  the  appropriate 
category  at  the  date  when  the  distribution 
or  division  is  directed  to  be  made.  Re 
Pulis  (1917)  220  N.  Y.  196,  115  N.  E,  516. 
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it,  where  the  legatees  are  named,8*  or 
otherwise  specifically  designated.86 

III.  Matters  tending  to  support  or 
negative  the '  implication  of  contin- 
gency arising  from  the  fact  of  post* 
ponement. 

a.   Existence  of  gift  apart  from  direc- 
tion to  pay,  convey,  or  divide. 

Where  there  is  a  bequest  or  devise  in 

M  Crawford  v.  Engram  (1907)  153  Ala. 
420,  45  So.  584;  Armstrong  v.  Barber 
( 1909)  239  M.  389, 88  N.  E.  246 ;  Atchinson 
v.  Fbancis,  ante,  1087;  Moulton  v.  Chap- 
man (1911)  108  Me.  417,  81  Atl.  1007; 
Roosa  v.  Harrington  (1900)  31  Misc.  529, 
65  N.  Y.  Supp.  601,  affirmed  in  (1901)  57 
App.  Div.  631,  68  N.  Y.  Supp.  1147,  which 
is  affirmed  in  (1902)  171  N.  Y.  341,  64 
N.  E.  1;  Re  Lotz  (1916)  92  Misc.  683,  157 
N.  Y.  Supp.  686. 

Win  Arnold  v.  Arnold  (1850)  11  B.  Mon. 
(Ky.)  81,  it  was  said:  "We  think  that 
where  a  testator  directs  his  property  to 
be  divided  among  all  his  children  at  the 
death  of  his  wife,  to  whom  he  has  given  it 
for  life,  he  intends  to  devise  to  each  an 
equal  part,  and  the  devise  should  have  the 
same  effect  as  if  he  had  named  them.  If 
he  intended  to  discriminate  between  them, 
he  would  naturally  name  or  classify  those 
for  whom  he  was  making  provision.  But 
when  he  gives  to  all  equally,  it  would  not 
occur  to  an  ordinary  mind  that  it  was 
necessary  or  even  proper  to  name  them, 
because  each  is  already  sufficiently  desig- 
nated." 

The  fact  that  a  gift  following  a  particu- 
lar estate  is  "unto  all  my  children"  is  indi- 
cative of  an  intention  to  vest  a  present 
interest.  Prasser's  Will  (1909)  140  Wis. 
92,   121   N.  W.   643. 

WA  legacy  not  given  at  a  future  time, 
but  given  to  be  paid  at  a  future  time,  is 
a  vested  legacy,  the  time  being  considered 
annexed  not  to  the  legacy  itself,  but  to  the 
payment  only.  Hixon  v.  Oliver  (1806)  13 
Ves.  Jr.  108,  33  Eng.  Reprint,  235,  9  Re- 
vised Rep.  148. 

When  the  only  gift  is  in  a  direction  to 
pay  at  a  future  time,  and  the  will  does 
not  otherwise  indicate  a  present  gift,  the 
gift  will  generally  be  regarded  as  con- 
tingent. But  where  the  terms  of  a  be- 
quest import  a  gift,  and  also  a  direction  to 
pay  at  a  subsequent  time,  the  legacy  vests 
at  the  death  of  the  testator,  and  not  at 
the  time  of  the  payment.  Farnam  v.  Far- 
nam  (1885)  63  Conn.  261,  2  Atl.  825,  6 
Atl.  682. 

When  the  gift  of  a  legacy  is  absolute, 
and  the  time  of  payment  only  is  postponed, 
the  time,  not  being  of  the  substance  of  the 
gift,  is  held  to  postpone  the  payment  but 
not  the  vesting  of  the  legacy.  Bryant  v. 
Plummer  (1914)   111  Me.  511,  90  Atl.  171. 

•Where  the  terms  of  a  bequest  import  a 
gift,  and  also  a  direction  to  pay  at  a  sub- 
sequent  time,   the   legacy   vests,   and   will 
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terms  importing  an  immediate  gift*  apart 
from  the  direction  to  pay,  convey,  or 
divide  at  a  future  time,  it  is  evident 
that  the  postponement  is  of  the  enjoy- 
ment only,  and  not  of  the  vesting,88  un- 
less, of  course,  there  is  something  in  the 
context  to  vary  the  construction;  and 
the  same  rule  obtains  where  the  legacy 
is  given  to  two  or  more  persons,  with 
words  directing  a  division  or  distribu- 

not  lapse  by  the  death  of  the  legatee  be- 
fore the  time  for  payment  has  expired,  but 
will  pass  to  his  personal  representative* 
Manice  v.  Manice  (1871)   43  N.  Y.  303. 

It  is  a  principle  of  very  general  applica- 
tion, although  one  which  Is  not  altogether 
inflexible,  that  where  a  legacy  is  given 
absolutely,  but  the  time  of  payment  is 
deferred,  the  legacy  vests  upon  the  death 
of  the  testator,  even  though  the  legatee 
may  die  before  the  time  oi  payment  ar- 
rives; for,  in  such  case,  the  time  of  pay- 
ment is  not  regarded  as  of  the  substance 
of  the  gift.  Zartman  v.  Ditmars  (1899)  37 
App.  Div.  173,  65  N.  Y.  Supp.  908. 

If  the  gift  and  the  time  of  payment  are 
distinct,  then,  as  each  clause  in  the  win 
U  to  have  some  operation,  the  gift  is 
deemed  to  be  vested  at  once,  and  payable 
at  a  future  time.  Warren  v.  Hembree 
(1879)  8  Or.  118. 

See  also,  as  supporting  the  statement 
of  the  text,  Re  Wrangham  (1860)  1  Drew. 

6  S.  358,  62  Eng.  Reprint,  416,  30  L.  J.  Ch. 
N.  S.  268,  7  Jur.  N.  S.  15,  3  L.  T.  N.  S.  742, 
9  Week.  Rep.  176;  Shum  v.- Hobbs  (1855) 
3  Drew.  93,  61  Eng.  Reprint,  838,  24  L».  J. 
Ch.  N,  S.  377,  3  Week.  Rep.  221;  Oppen- 
hehn  v.  Henry  (185S)  10  Hare,  441,  68 
Eng.  Reprint,  990,  1  Week.  Rep.  126; 
Farnam  v.  Farnam  (1885)  53  Conn.  261, 
t  Atl.  325,  6  Atl.  682;  Legwin  v.  McRee 
(1887)  79  Ga.  430,  4  S.  E.  863;  Nicoll  ▼. 
Scott  (1881)  99  111.  629;  Scofield  ▼.  Olcott 
(1887)  120  IU.  362,  11  N.  E.  351;  Houck  v. 
Herrick  (1913)  179  111.  App.  274;  Dyson  v. 
Repp  (1868)  29  Ind.  482;  Kimball  r. 
Crocker  (1865)  63  Me.  263;  Holden  v. 
Binney  (1876)  119  Mass.  423;  Blame  v. 
Dow  (1914)  111  Me.  480,  89  Atl.  1MB6; 
Broas  v.  Broas  (1908)  153  Mich.  310,  116 
N.  W.  1077;  Brookhouse  v.  Pray  (1904) 
92  Minn.  448,  100  N.  W.  235;  Hill  v.  Hill 
(1911)  90  Neb.  43,  38  L.RA.(N.S.)  198,  132 
N.  W.  738;  Emery  v.  Probate  Judge  (1834) 

7  N.  H.  142;  Burroughs  v.  Jamieson  (1902) 
62  N.  J.  Eq.  651,  53  Atl.  688;  Traver  t. 
Schell  (1859)  20  N.  Y.  89;  Loder  v.  Hat- 
field (1877)  71  N.  Y.  92;  Re  Seaman  (1895) 
147  N.  Y.  69,  41  N.  E.  401;  Tucker  ▼. 
Ball  (1847)  1  Barb.  (N.  Y.)  94;  Ex  parte 
Turk  (1849)  1  Bradf.  (N.  Y.)  110;  Converse 
v.  Kellogg  (1860)  7  Barb.  (N.  Y.)  690; 
ArculariUB  v.  Sweet  (1857)  25  Barb.  (N.  Y.) 
403;  Larocque  v.  Chirk  (1863)  1  Redf. 
(N.  Y.)  469;  Hays  v.  Gourlejr  (1874)  3 
Thomp.  A  C*  (N.  Y.)  11$, -1  Hun,  38; 
Landers  v.  Bartle  (1883)  29  Hun  (N.  Y.} 
170;    Re  Hedger    (1890)    66  Hun,   643,   30 
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tion  of  the  legacy  among  tbyem,  at  some 
future  time.8* 

While  this  rule  is  usually  invoked 
where  there  is  an  express  gift  apart 
from  the  direction  to  pay  or,  divide,  it 
is  sometimes  said  to  be  likewise  appli* 
cable,  where  the  language  of  the  will, 
though  containing  no  express i words  of 
gift,  plainly  imports  a  present  gift;88 
but  this  is  simply  another,  way  of  saying 
that  the  implication  of  contingency,  aris- 
ing from  the  form  of  the  gift,  may  be 
overcome  by  the  context.  In  this  con- 
nection, it  may  be  noted  that  it  has  been 
held  that  the  rule  does  not  apply,  where 
the  testator  elsewhere  speaks  of  the 
property  as  having  been  given  subject 
to  the  life  estate  created  by  the  will,88 
or  recites  an  intention  to  give;40  and 
that  the  words,  'Ho  go  to,"  are,  in  ef- 
fect, words  of  direct  and  immediate 
gift." 


The,  .contention  has  been  made  that 
the  .rule  which,  makes  a  legacy  vested 
when  the  gift  and  time  of  payment  are 
distinct  applies  only  to  those  cases  where 
the  time  at  which  the  legacy  is  payable 
depends  upon  the  time  of  its  happening, 
on  an  event  certain  to  happen,  such  as 
the  death  of  the  first  taker, .  ox  on  an 
event  which  the  law,  for  this  purpose, 
considers  certain  and  fixed,  such  as  the 
legatee's  attaining  a  certain  age,  or  the 
sale  of  property  directed  to  be  sold ;  bqt 
that,  if  it  depends  upon  an  event  which 
may  or  may  not  happen,  such  as  mar- 
riage, the  rule  does  not  apply;  but  the 
courts  have  declined  to  recognize  this 
distinction.48 

As  pointed  out  in  the  note  in  L.R.A. 
1915C,  at  page  1026,  there  is  a  differ- 
ence between  cases  involving  devises  of 
realty,  or  legacies  charged  upon  realty, 
and  cases  involving  gifts  of  pure  per- 


il. Y.  S.  K.  459,  9  N.  Y.  Supp.  347;  Elliott's 
Estate  (1899)  27  Misc.  253,  58  N.  Y.  Supp. 
003;  Re  Brown  (1899)  28  Misc.  273,  59 
N.  Y.  Supp.  844;  Re  Rafferty  (1906)  52 
Misc.  69,  102  N.  Y.  Supp.  432;  Farney  v. 
Weirich  (1906)  52  Misc.  245,  103  N.  Y. 
Supp.  38;  Re  Phillips  (1907)  56  Misc.  96, 
107  H.  Y.  .Supp.  388;  Woodruff  v.  Woodruff 
(1911)  72  Misc.  249,  129  N.  Y.  Supp.  860; 
Re  Kings  County  Trust  Co.  (1912)  78  Misc. 
245,  139  N.  Y.  Supp.  454,  modified  on  other 
grounds  in  (1913)  158  App.  Div.  453,  143 
N.  Y.  Supp.  597;  Re  McQueen  (1917)  99 
Misc.  185,  163  N.  Y.  Supp.  287;  Culbertson 
T.  Frost  (1854)  54  N.  C.  (1  Jones,  Eq.)  281; 
McGuffey  v.  Brooke  (1872)  2  Cia.  Sup.  Ct. 
Rep.  (Ohio)  231;  Bowman's  Appeal  (1859) 
34  Pa.  19;  Burd  v.  Burd  (1861)  40  Pa. 
182;  Cooper  v.  Scott  (1869)  62  Pa.  139; 
MoClure's  Appeal  (1872)  72  Pa.  414;  Pond 
v.  Allen  (1885)  15  R.  I.  171,  2  Atl.  302; 
Jameson .  v.  Jameson  (Jameson  v.  Major) 
(1889)  86  Va.  61,  3  L.R.A.  773,  9  S.  E.  480; 
Lovass  y.  Olson  (1896)  92  Wis.  616,  67  N. 
W.  605. 

ttWillett  v.  Rutter  (1886)  84  Ky.  317, 
1  8.  W.  640. 

In  Re  Lotz  (1916)  92  MIbc  683,  157  N.  Y. 
Supp.  685,  it  is  said  to  be  as  significant 
of  a  vested  estate  as  many  other  expres- 
sions is  reported  cases,  that  the  direction 
is  not  that  the  trustee  shall  pay  and  divide 
to  and  among  persons  indicated,  but,  upon 
the  expiration  of  the  life  interest,  to  first 
divide  into  a  stated  number  of  equal  shares 
or  portions. 

W  Although  the  language  employed  by  a 
testator  is  not  such  as  ordinarily  imports 
an  antecedent  gift,  nevertheless,  if  it  appear 
from  the  rest  of  the  will  that  the  testator 
intended,  by  the  language  used,  an  ante- 
cedent gift,  the  law  will  give  effect  to  his 
intention  in  this  regard.  Paxson's  Estate 
(1913)  241  Pa.  452,  L.R.A.1915C,  1009,  88 
Atl.  673. 
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Wherever  there  are  strong  circumstances 
to  be  collected  from  the  will,  indicating  the 
intention  of  the  testator  to  be  that  the 
interest  in  the  bequest  shall  immediately 
vest,  although  there  be  a  future  time  fixed 
for  payment,  such  intention  shall  prevail, 
although  words  of  immediate  gift  are  want- 
ing. Lemonnier  v.  Godfroid  (1823)  6  Harr. 
&  J.  (Md.)  472. 

Where  there  are  words  importing  a  gilt, 
in  addition  to  the  direction  to  executors 
or  trustees  to  pay  over,  divide,  or  dis- 
tribute, the  general  rule  of  construction 
does  not  govern,  because  the  language  em* 
ployed,  outside  of  the  direction  to  divide 
or  distribute,  imports  a  gift,  and  therefore 
the  situation  is  precisely  as  if  the  will 
contained  words  of  gift.  Re  Crane  (1900) 
184  N.  Y.  71,  68  N.  E.  47. 

The  rule  that,  where  there  is  no  gift 
but  by  a  direction  to  executors  or  trustees 
to  pay  or  divide  upon  the  happening  of  an 
event  at  a  future  time,  the  legacy  will 
not  vest  till  then,  applies  only  where,  be- 
yond a  direction  for  future  distribution, 
there  are  no  words  or  provisions  which 
import  a  present  or  vested  gift,  or  indicate 
such  an  intent.  It  does  not  control,  where 
the  language  of  the  will,  while  not  ex- 
pressly saying,  "I  give  and  bequeath,"  does 
yet  plainly  import  a  present  gift,  intended 
to  vest  immediately,  without  reference  to 
the  clause  of  distribution.  Coit  v.  Rolston 
(1887)  44  Hun  (N.  Y.)  548. 

«9Re  Brown  (1897)  154  N.  Y.  313,  48 
N.  E.  337. 

40  See  Re  Brown  (1899)  28  Misc.  273,  59 
N.  Y.  Supp.  844,  set  forth  in  Appx.  A, 
infra. 

41  Re  VanKleeck  (1916)  95  Misc.  40,  158 
N.  Y.  Supp.  539. 

42  See  Vize  v.  Stoney  (1841)  1  Drury  A 
War.  337,  4  Ir.  Eq.  Rep.  64,  and  other  cases 
cited  in  Appx.  D,  infra. 
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sonalty,  as  to  the  form  of  expression 
which  will  dissociate  the  provision  rela- 
tive to  the  attainment  of  a  specified  age, 
from  the  gift  itself;  but,  as  this  differ- 
ence appears  to  have  figured  only  in 
cases  in  which  the  gift  was  to  take  effect 
upon  the  attainment  of  a  specified  age, 
it  is  not  necessary  further  to  discuss  it 
in  this  connection. 

Inasmuch  as  the  presence  of  an  ante- 
cedent gift,  apart  from  the  direction  to 
pay,  in  the  case  of  legacies,  or  the  direc- 
tion to  convey  or  divide  in  the  case  of 
realty,  is  conclusive  of  the  question  of 
vesting,  many  of  the  decisions  turn  on 
the  existence  of  such  a  gift.  Those  in 
which  the  decision  turned  on  the  fact  of 
the  existence  of  an  antecedent  gift  are 
set  forth  in  Appx.  A,  infra;  those  in 
which  the  existence  of  a  separate  gift 
has  been  expressly  or  impliedly  nega- 
tived are  set  forth  in  detail,  in  connec- 


tion with  other  points  on  which  they 
bear. 

It  is  sufficient  that  the  antecedent  gift 
is  to  trustees  to  hold  for  the  benefit  of 
the  legatee  or  devisee  till  the  time  of 
payment  or  conveyance.** 

o.  Gift  of  intermediate  income  or 
maintenance. 

Next  to  the  existence  of  words  of 
present  gift,  apart  from  the  direction  to 
pay,  convey,  or  divide  at  a  future  time, 
the  strongest  circumstance  going  to  show 
that  the  gift,  to  the  substance  of  which 
futurity  is  apparently  annexed,  is  not 
contingent  upon  surviving  the  time  of 
payment,  is  a  gift  of  the  intermediate 
use  to  or  for  the  benefit  of  the  legatee.4* 

Even  if  the  payment  directed  is  not 
called  interest,  but  the  sum  to  be  paid 
is  precisely  what  the  interest  on  the 
amount  of  the  legacy  would  be,  and  such 


••See  Saunders  v.  Vautier  (1841)  Craig 
&  Ph.  240,  41  Eng.  Reprint,  482,  10  L.  J. 
Ch.  N.  S.  354;  Oppenheim  v.  Henry  (1853) 
10  Hare,  441,  68  Eng.  Reprint,  999,  1  Week. 
Rep.  126;  Kimball  v.  Crocker  (1855)  53 
Me.  263;  Holden  v.  Binn  (1876)  119  Mass. 
421;  Hill  v.  Hill  (1911)  90  Neb.  43,  38 
L.R.A.(N.S.)  198,  132  N.  W.  738;  Ex  parte 
Turk  (1849)  1  Bradf.  (N.  Y.)  110;  Zart- 
man  v.  Ditmars  (1899)  37  App.  Div.  173, 
66  N.  Y.  Supp.  908. 

Where  there  are  no  direct  words  of  gift 
as  respects  the  fee  of  land,  except  that  of 
the  legal  estates  of  the  trustees,  the  bene- 
ficial estate  should  be  construed  as  vesting 
as  of  right,  at  the  testator's  decease,  in  those 
to  whom  it  was  to  be  ultimately  conveyed, 
if  the  words  of  the  testator  may  reasonably 
bear  such  interpretation.  Qreene  v.  Hunt- 
ington   (1900)    73   Conn.   106,  46  Atl.   883. 

44  If  the  whole  intermediate  interest  is 
appropriated  for  the  benefit  of  the  legatee, 
the  whole  property  vests,  though  absolute 
enjoyment  be  deferred  until  a  future  time. 
Hardcastle  v.  Hardcastle  (1862)  1  Hem.  & 
M.  (Eng.)  405,  1  New  Reports,  83,  7  L.  T. 
N.  S.  503. 

A  direction  to  apply  the  interest  for  the 
benefit  of  the  legatee  affords  evidence  of 
an  intention  to  vest  the  capital.  Da  vies  v. 
Fisher  (1842)  5  Beav.  201,  49  Eng.  Reprint, 
654,   11   L.  J.  Ch.  N.   S.   338,  6  Jur.  248. 

In  Re  Martin  (1887)  57  L.  T.  N.  S. 
(Eng.)  471,  it  is  said  that  the  rule  clearly 
established  by  authority  i6  this:  If  you 
And  a  gift  of  a  legacy  or  of  residue  to  A, 
and  the  income  of  the  legacy  or  share  is 
directed  to  be  given  to  him  in  the  mean- 
time, until  the  time  of  payment  of  the 
legacy  arrives,  that  vests  the  gift. 

The  rule  is  absolute  that,  where  a  legacy 
is  given  at  a  future  date,  accompanied  by 
a  gift  of  the  income  in  the  meantime,  the 
legacy  vests  in  the  legatee  at  once,  not- 
withstanding the  fact  that  he  does  not  live 
until  the  date  fixed  for  payment.    Re  Wil^  ' 
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Hams  [1907]  1  Ch.  (Eng.)  180,  76  L.  J.  Ch. 
N.  S.  41,  95  L.  T.  N.  S.  759. 

The  gift  of  a  legacy  to  be  paid  upon  a 
future  uncertain  event,  with  a  direction  to 
pay  to  the  legatee  the  interest  accruing  in 
the  meantime,  sufficiently  indicates  that  it 
was  not  the  testator's  intention  to  make 
the  legacy  conditional.  Marr  v.  M'Cullough 
(1838)  6  Port.  (Ala.)   507. 

A  direction  to  apply  the  interest  of  the 
fund  bequeathed  may  be  a  sufficient  indica- 
tion of  intention  to  vest  the  legacy  im- 
mediately. McLeod  v.  McDonnel  (1844)  6 
Ala.  236. 

In  the  absence  of  any  indication  of  a 
contrary  intention,  a  gift  of  the  entire  in- 
come to  the  beneficiary  of  a  gift  is  regarded 
as  evincing  an  intention  on  the  part  of  the 
testator  to  vest  the  gift  immediately,  al- 
though the  gift  is  in  a  direction  to  pay 
and  deliver  at  a  future  time.  Re  Blake 
(1910)   157  Cal.  448,  108  Pac.  287. 

A  provision  that  the  legatees  are  to  have 
the  Interest  or  dividends  on  a  legacy  of 
stock,  before  the  legacy  is  to  take  effect 
in  possession,  evinces  an  intention  that  the 
legacy  shall  vest,  in  point  of  right,  immedi- 
ately on  testator's  death.  Dale  v.  White 
(1866)  33  Conn.  294; 

In  bequests  of  personal  estate,  a  gift  of 
the  whole  interest  to  or  for  the  benefit  of 
the  legatee  prima  facie  vests  the  principal, 
though,  if  such  words  had  not  been  used, 
the  legacy  would  not  have  been  treated  as 
vested.  Equitable  Guarantee  &  T.  Co.  v. 
Bowe    (1912)    9  Del.  Ch.  336,  82  Atl.  693. 

Where  a  trust  fund,  under  a  direction  in 
a  will,  is  to  be  immediately  severed  from 
the  residue  of  the  estate,  and  kept  severed 
until  the  end  of  the  trust  period,  the  income 
in  the  meantime  being  given  to  the  legatees 
among  whom  it  is  ultimately  distributable, 
their  interest  is  a  vested  one.  CHare  v. 
Johnston  (1916)  273  HI.  458,  113  N.  E.  127. 

Where  the  income  of  the  estate  is  given 
to  the  donee  in  the  meantime,  it  affords 
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payment  is  to  cease  when-  the  principal 
of  it  is  paid,  it  is,  in  effect,  substantially 
the  same  as  if  it  was  named  in  the  will 
as  strictly  the  interest  on  the  legacy. 
The  distinction  is  based  not  upon  the 


fact  that  the  income  which  the  particu- 
lar legacy  really  yields  is- directed,  in  the 
interim,  to  be  paid  to  the  legatee,  bat 
on  the  fact  that  an  amount  equal  to  all 
which  it  is  capable  of  yielding,  or  may 


the  most  satisfactory  evidence  that  the  tes- 
tator intended  to  give  the  corpus  of  the 
estate,  but  only  deferred  the  time  of  com- 
ing into  possession.  Where  a  portion  of 
the  interest  only  is  given,  or  a  sum  sum- 
dent  for  the  support  and  education  of  the 
donee  in  the  discretion  of  the  trustees,  it 
affords  a  less  conclusive  ground  of  inference 
in  favor  of  the  estate  vesting,  but  still  one 
of  considerable  weight.  Hersey  v.  Puring- 
ton  (1902)  90  Me.  166,  51  Atl.  866. 

That  interest  is  given  until  a  legacy  be- 
comes payable  is  one  of  the  strongest  indi- 
cations of  a  vested  legacy;  and  this,  al- 
though the  interest  is  not  given  eo  nomine, 
but  by  a  direction  for  the  payment  semi- 
annually of  the  precise  sum  to  which  the 
interest  on  the  principal  legacy  would 
amount,  and  that  this  payment  should 
cease  when  the  principal  sum  should  be 
paid.  Fuller  v.  Winthrop  (1861)  3  Allen 
(Mass.)    51. 

Although  there  is  no  gift  but  by  a  direc- 
tion to  pay  or  divide  at  a  future  time, 
yet  where  the  gift  is  to  be  severed  instanter 
from  the  general  estate,  for  the  benefit  of 
the  legatee,  and  in  the  meantime  the  in- 
terest thereof  is  to  be  paid  him,  the  gift 
of  the  intermediate  income  is  indicative  of 
the  intent  of  the  testator  that  the  legatee 
shall,  at  all  events,  have  the  principal,  and 
is  to  wait  only  for  the  payment  until  the 
day  fixed.  Wessbobg  v.  Merrill,  ante, 
1074. 

Where  the  interest  of  the  legacy  is 
directed  to  be  paid  to  the  legatee  until  he 
receive  the  principal,  or  where  the  legacy 
is  placed  in  the  hands  of  trustees  for  the 
exclusive  benefit  of  the  legatee  until  it  is 
directed  to  be  paid  over,  the  legacy  will  be 
deemed  vested.  Gifford  v.  Thorn  (1855)  9 
N.J.  Eq.  702. 

The  rule  that  where  there  is  no  immedi- 
ate gift  made  in  distinct  terms,  separate 
and  apart  from  the  direction  to  divide  and 
distribute,  the  interest  of  the  legatee  is 
contingent,  is  subject  to  the  exception  that, 
where  the  gift  is  to  be  severed  instanter 
from  the  general  estate  for  the  benefit  of 
the  legatee,  and  in  the  meantime  the  in- 
terest is  to  be  paid  to  him,  that  is  indica- 
tive of  the  intent  of  the  testator  that  the 
legatee  shall,  at  all  events,  have  the  prin- 
cipal, and  is  to  wait  only  for  the  payment 
until  the  day  fixed.  Smith  v.  Edwards 
(1882)   88  N.  Y.  92. 

The  fact  that  the  intermediate  income 
is  bequeathed  to  the  remainderman  is  a 
circumstance  entitled  to  great  weight,  as 
denoting  an  intention  to  vest  the  remain- 
der from  the  time  at  which  the  income 
begins  to  accrue.  Vanderpoel  v.  Loew 
(1889)  112  N.  Y.  167,  19  N.  B.  481. 

A  gift  of  income  tends  to  vest  in  the 
beneficiary  the  capital  of  which  the  income 
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is  given.  Cammann  v.  Bailey  (1913)  210 
N.  Y.  19,  103  N.  E.  824. 

A  direction  that  in  the  interim  the  in- 
come shall  be  paid  to  the  legatee  is  indica- 
tive of  an  intent  of  the  testator  that  the 
legatee  shall,  at  all  events,  have  the  prin- 
cipal, and  iB  to  wait  only  for  payment 
until  the  day  fixed.  Re  Meikle  (1889)  2 
Connoly,  97,  20  N.  Y.  Supp.  88. 

A  direction  that  the  interest  upon  the 
legacy  is  directed  to  be  given  to  the  lega- 
tee, until  the  legacy  itself  becomes  pay- 
able, is  indicative  of  an  intention  upon  the 
part  of  the  testator  that  the  legacy  shall 
vest  immediately  upon  his  death.  Zart- 
man  v.  Ditmars  (1899)  37  App.  Div.  173, 
55  N.  Y.  Supp.  908. 

The  intermediate  application  of  the  in- 
come is  a  circumstance  invariably  given 
great  weight,  as  denoting  an  intention  to 
vest  the  remainder  from  the  time  the  in- 
come begins  to  accrue.  Wright  v.  Mercein 
(1901)   34  Misc.  414,  69  N.  Y.  Supp.  936. 

When  interest,  whether  by  way  of  main- 
tenance or  otherwise,  is  given  to  the  lega- 
tee in  the  meantime,  the  legacy,  notwith- 
standing the  gift  appears  to  be  postponed, 
vests  immediately  on  the  death  of  the  tes- 
tator. This  circumstance  indicates  an  in- 
tention that  the  beneficial  enjoyment  shall 
begin  at  once,  and  payment  only  of  the 
principal  or  capital  be  postponed.  Reed's 
Appeal  (1888)  118  Pa.  215,  4  Am.  St.  Rep. 
588,  11  Atl.  787. 

Where  interest  is  given  to  the  legatee 
until  the  time  of  payment  arrives,  the 
gift,  although  in  form  contingent,  will  be 
held  vested.  Middle  ton' 8  Estate  (1905)  212 
Pa.  119,  61  Atl.  808. 

The  allowance  of  the  entire  income,  pend- 
ing the  period  between  testator's  decease 
and  the  final  delivery  or  distribution  of 
the  corpus  of  the  property,  is  deemed  suffi- 
cient evidence  of  the  intention  of  the  tes- 
tator that  the  estate  shall  vest  immedi- 
ately.   Kelly  v.  Dike  (1867)  8  R.  L  436. 

It  is  well  settled  with  regard  to  pecuni- 
ary legacies,  that  however  in  point  of  terms 
and  form  the  gift  itself  and  the  time  of 
payment  may  be  annexed,  still,  if  interest 
upon  the  legacy  is  in  the  meantime  given 
to  the  legatee,  the  legacy  itself  is  vested. 
Underwood  v.  Dismukes  (1838)  Meigs 
(Tenn.)    299. 

If  the  intermediate  estate  is  given  to 
the  legatee,  or  is  directed  to  be  applied  for 
his  benefit,  the  legacy  is  prima  facie 
vested,  this  circumstance  being  considered 
as  an  indication  of  the  testator's  intention 
that  the  legatee  shall  have  the  principal 
at  all  events.  Sellers  v.  Reed  (1891)  88 
Va.  377,  13  S.  E.  754. 

See  also,  as  supporting  the  statement  of 
the  text,  Stapleton  v.  Cheales  (1711)  Prec. 
in  Ch.  317,  24  Eng.  Reprint,  150,  2  Vern. 
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be  expected,  in  the  use  of  legal  methods, 
to  yield,  is  thus  given.45  Although  the 
role  that  a  gift  of  the  intermediate  in- 
come has  the  effect  to  vest  the  legacy 
has  sometimes  been  spoken  of  as  an  ab- 
solute one,  it  is  not  so  in  fact,  the  effect 
of  the  gift  of  income  being  merely  to 
create  a  counter  presumption  in  favor  of 
vesting,  which  will  ordinarily,  though 
not  invariably,  outweigh  the  implication 
of  contingency,  arising  from  the  form  in 
which  the  gift  is  expressed.     Although 


this*  rule  of  construction  has  come  in  for 
criticism,*8  it  is  universally  recognized. 
It  is  immaterial  that  the  intermediate 
interest  or  income  is  not  directly  to  the 
legatee>  but  to  another  for  the  legatee's 
use  and  benefit,47  or  that  there  is  no 
gift  of  the  principal,  except  in  the  direc- 
tion to  divide  it.*8 

It  is  likewise  immaterial  that  the  in- 
come may  have  been  given  by  way  of 
maintenance,  and  not  as  a  direct  gift  to 
the  object,40  provided  the  gift  be  of  the 


673,  23  Eng.  Reprint,  1038;  Jones  v.  Mack- 
ihvain  (1825)  1  Rubs.  Ch.  220,  38  Eng. 
Reprint,  86,  25  Revised  Rep.  32;  Murkin  v. 
Phillipson  (1834)  3  Myl.  &  K.  257,  40  Eng. 
Reprint,  98,  3  L.  J.  Ch.  N.  S.  148;  Watson  v. 
Hayes  (1839)  5  Myl.  &  G.  126,  41  Bag. 
Reprint,  319,  9  L.  J.  Ch.  N.  S.  49,  4  Jur. 
186;  James  v.  Wynford  (1852)  1  Smale  & 
G.  40,  65  Eng.  Reprint,  18,  22  L.  J.  Ch. 
N.  S.  450,  17  Jur.  17,  1  Week.  Rep.  61; 
Re  Smith  (1855)  20  Beav.  197,  52  Eng. 
Reprint,  578,  24  L.  J.  Ch.  N.  S.  466,  1  Jur. 
N.  S.  220,  3  Week.  Rep.  277;  Re  Hart 
(1858)  3  DeG.  &  J.  202,  44  Eng.  Reprint, 
1243,  28  L.  J.  Ch.  N.  S.  7,  4  Jur.  N.  S. 
1264,  7  Week.  Rep.  28;  Boulton  v.  Pilcher 
(1861)  29  Beav,  633,  54  Eng.  Reprint,  773, 

7  Jur.  N.  S.  767,  4  L.  T.  N.  8.  426,  9  Week. 
Rep.  626;  Re  Wrey  (1885)  L.  R.  30  Ch. 
Div.    (Eng.)    607,  54  L.  J.  Ch.  N.   S.   1098, 

53  L.  T.  N.  S.  334;  Re  Hume  [1912]  1  Ch. 
(Eng.)  693,  81  L.  J.  Ch.  N.  8.  382,  106 
L.  T.  N.  S.  336,  56  Sol.  Jo.  414;  Keily  v. 
Monck  (1796)  3  Ridgew.  Ir.  P.  C.  205; 
Frost  r.  McCaulley  (1894)  7  DeL  Ch.  162, 
44  Atl.  779;  Willett  v.  Rutter  (1886)  84 
Ky.  317,  1  S.  W.  640;  Marshall  v.  Safe 
Deposit  &  T.  Co.  (1905)  101  Md.  1,  60  Atl. 
476;  Tucker  v.  Bishop  (1857)  16  N.  Y.  402; 
Robert  v.  Corning  (1882)  89  N.  Y.  225; 
Dougherty  v.  Thompson  (1901)  167  N.  Y.  472, 
60  N.  E.  760;  Fulton  Tbust  Co.  v.  Phil- 
lips, ante,  1070;  Van  Wyck  v.  Bloodgood 
(1850)  1  Bradf.  (N.  Y.)  154;  Re  Baker 
(1887)  6  Dem.  (N.  Y.)  271;  Chanler  v.  New 
York  Elev.  Co.    (1898)    34  App.  Div.   305, 

54  N.  Y.  Supp.  391;  Re  Dippel  (1902)  71 
App.  Div.  598,  76  N.  Y.  Supp.  201;  Re 
Gong«r  (1903)  81  App.  Div.  493,  80  N.  Y. 
Supp.  933;  Ogden  v.  Ogden  (1903)  40  Misc. 
473,  82  N.  Y.  Supp.  710;  Re  McQueen 
(1917)  99  Misc.  185,  163  N.  Y.  Supp.  287; 
Perry  v.  Rhodes  (1812)  6  N.  C.  (2  Murph.) 
140;  Johnson  v.  Baker  (1819)  7  N.  C.  (3 
Murph.)  318,  9  Am.  Dec.  605;  Provenchere's 
Appeal  (1871)  67  Pa.  463,  affirming  (1870) 
1  Campb.  (Pa.)  68;  Reed**  Appeal  (1888) 
118  Pa.  215,  4  Am.  St.  Rep.  588,  11  Atl. 
787;  Harrar's  Estate  (1914)  244  Pa.  542, 
91  Atl.  503;  Balm's  Estate  (1914)  57  Pa. 
Super.  Ct.  457;    Staples  v.  D'Wolf    (1864) 

8  R.  I.  74;  Rogers  v.  Rogers  (1874)  11  R.  L 
38;  Prasser's  Will  (1909)  140  Wis.  92,  121 
N.  W.  643;  Cropley  v.  Cooper  (1874)  19 
Wall.  (U.  S:)   167,  22  L.  ed.  1009. 

« Warner   v.    Durant    (1879)    76    N.   Y. 
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138;  Fuller  v.  Winthrop  (1861)  3  Allen 
(Mats.)  51. 

46  In  Re  Byrne  (1889)  Ir.  L.  R.  23  Eq. 
260,  the  master  of  the  rolls,  referring  to 
the  rule  that,  where  a  legacy  is  in  terms 
contingent  upon  the  legatee  attaining  a 
given  age,  or  the  like,  the  gift  of  the  entire 
intermediate  income  to  the  legatee  acceler- 
ates the  vesting  and  makes  it  immediate, 
said  that  he  had  no  doubt  that  the  inten- 
tion of  the  testator  was  frequently  defeated 
by  this  rule,  but  that  it  was  too  firmly 
established  to  be  disputed. 

«  Lister  v.  Bradley  (1841)  1  Hare,  10,  66 
Eng.  Reprint,  930,  11  L.  J.  Ch.  N.  S.  49, 
5  Jur.  1034;  Hardcastle  v.  Hardcastle 
(1862)  1  Hem.  &  M.  (Eng.)  Reprint,  176, 
405,  1  New  Reports,  83,  7  L.  T.  N.  S.  603; 
Davies  v.  Fisher  (1842)  5  Beav.  201,  49 
Eng.  Reprint,  554,  11  L.  J.  Ch.  N.  S.  338,  6 
Jur.  248;  Equitable  Guarantee  T.  Co.  v. 
Bowe  (1912)  9  DeL  Ch.  336,  82  Atl.  683; 
Tucker  v.  Bishop  (1857)  16  N.  Y.  402; 
Sellers  v.  Reed  (1891)  88  Va.  377,  13  S.  E. 
754. 

48  Parker  v.  Golding  (1843)  13  Sim.  418, 
60  Eng.  Reprint,  162,  and  see  also  the 
instances  in  which  the  rule  has  been  ap- 
plied. 

49  Wilson  v.  Knox  (1884)  Ir.  L.  R.  13  Eq. 
349;  Re  Bunn  (1880)  L.  R.  16  Ch.  Div. 
(Eng.)  47,  29  Week.  Rep.  348;  Re  Hart 
(1858)  3  DeG.  &  J.  202,  44  Eng.  Reprint, 
1246,  28  L.  J.  Ch.  N.  S.  7,  4  Jur.  N.  S. 
1264,  7  Week.  Rep.  28;  Hoath  v.  Hoath 
(1785)  2  Bro.  Ch.  3,  29  Eng.  Reprint,  2; 
Brennan  v.  Brennan  [1894]  1  Ir.  R.  69; 
Re  Wintle  [1896]  2  Ch.  (Eng.)  711,  65 
L.  J.  Ch.  N.  S.  863,  75  L.  T.  N.  S.  207,  45 
Week.  Rep.  91;  Perrott  v.  Davies  (1878) 
38  L.  T.  N.  S.  (Eng.)  52;  Re  Livingston 
(1907)  14  Ont.  L.  Rep.  161;  Everett  v. 
Mount  (1857)  22  Ga.  323;  Hocker  v.  Gentry 

(1861)  3  Met.   (Ky.)   463;  Boies  v.  Wilcox 

(1862)  40  Barb.  (N.  Y.)  286;  Bayard  v. 
Atkins  (1848)  10  Pa.  15;  Paxson's  Estate 
(1913)  241  Pa.  452,  L.R.A.1915C,  1009,  88 
Atl.  673. 

In  one  case— Pulsford  v.  Hunter  (1792) 
3  Bro.Ch.  416,  29  Eng.  Reprint,  618  (sub- 
sequently followed  in  Re  Ashmore  (1869) 
L.  R.  9  Eq.  (Eng.)  99,  39  L.  J.  Ch.  N.  S. 
202) — it  is  laid  down  that  maintenance  is 
not  equivalent  to  a  gift  of  interest,  for 
the  purpose  of  vesting  a  legacy;  but  in 
Fox  v.  Fox  (1875)  L.  R.  19  Eq.  (Eng.)  286, 
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whole  interest.**  A  mere  gift '  of  main* 
tonanoe  out  of  the  interest  does  not 
bring  the  case  within  the  reasons  £ or 
the  rale,  presently  to  be  stated.  Al* 
though  the  point  has  been  a  controverted 
one,  the  trend  of  judicial  opinion  seems 
to  be  toward  the  view  that;  if  the  whole 


of  the  incense  is  availa&le-  dbr  mainte* 
nance  if  .necessary,  it  makes  no  differ* 
enoe  /that  the  amount  actually  to  be 
applied  is  left  to  the  discretion,  of  the 
trustees.'11  The  gift  is  of  the  whole  in- 
terest where ,  the  surplus,  after  provide 
ing  for  maintenance,  is  to  be  aecumn- 


Sir  G.  Jessel,  M.  R.,  said:     "I  cannot  help 
thinking  there  is  some  mistake  in  the  re- 
port of  Pulsford  v.  Hunter.    The  observa- 
tions in  the  judgment,  as  reported,  seem  to 
me  to  point  not  to  a  gift  of  the  interest 
for   maintenance,  but  to  a  gift  of  main- 
tenance out  of  the  interest,  which  is  not 
in   accordance  with  the  terms  of  the  will 
as  given  in  the  report.    .    .    .    The  report 
says    that    'the    Lord    Chancellor    thought 
that,  however  it  might  be  where  interest 
was   given,   yet   that   the  giving   mainten- 
ance   was   a   different    case,   ana   was  not 
equivalent  to  giving  interest.1     These  ob- 
servations, if   correctly   reported    (which   I 
doubt),  seem  to  me  to   point  to  the  dis- 
tinction taken  by  Lord  Cottenham  [in  Wat- 
son  v.  Hayes   (1839)   5  Myl.  &  C.   125,  41 
Eng.  Reprint,  319,  9  L.  J.   Ch.  NT.   S.   49, 
4  Jut.   186]  between  a  gift  of  interest  to 
be    applied  in  maintenance,  and  a  gift  of 
maintenance  apart   from   interest;    but   if 
this  be  not  the  true  meaning  of  them,  then 
I  think  they  are  overruled  by  what  Lord 
Cottenham    said,    and    by    the    current    of 
modern  authorities/' 

50  James  v.  Wynford  (1852)  1  Smale  & 
6.  40,  65  Eng.  Reprint,  18,  22  L.  J.  Ch. 
N.  S.  450,  17  Jur.  17,  1  Week.  Rep.  61, 

If  the  whole  of  the  income  of  a  legacy 
given  at  a  future  date  be  given  for  main- 
tenance until  the  time  fixed  for  payment, 
that  is  treated  as  a  gift  of  income,  and 
the  legacy  vested.  Re  Williams  [1907]  1 
Ch.  (Eng,)  180,  76  L.  J.  Ch.  N.  S.  41,  95 
L.   T.  N.  S.  759. 

si  A  discretionary  power  to  apply  the 
whale  income,  or  so  much  as  the  trustees 
may  think  proper,  is  a  gift  of  the  whole 
interest  within  such  rule.  Fox  v.  Fox 
(1875)  L.  R.  19  Eq.  (Eng.)  286,  23  Week. 
Rep.   314. 

This  case  has  been  criticized  by  North,  J., 
in  Re  Wintle  [1896]  2  Ch.  (Eng.)  711,  65 
L.  J.  Ch.  N.  8.  863,  75  L.  T.  N.  8.  207,  45 
Week.  Rep.  91,  as  laying  down  too  broad  a 
rule;  but,  in  a  later  decision  by  the  court 
of  appeal  (Re  Turney  [1899]  2  Ch.  (Eng.) 
739,  69  L.  J.  Ch.  N.  8.  1,  48  Week.  Rep*  97, 
81  L.  T.  N.  S.  548),  Lindley,  M.  R.,  said 
that  he  was  by  no  means  satisfied  that 
Fox  v.  Fox  was  wrongfully  decided,  but 
that  his  impression  was  that  the  decision 
therein  was  very  good  sense  and  very  good 
law;  and  Sir  F.  H.  Jeune  said  that  he 
agreed  with  the  view  taken  by  Jessel, 
M.  R-,  that  there  was  to  be  gathered  from 
the  earlier  cases  a  general  rule;  and  that 
so  far,  therefore,  from  thinking  that  Fox  v. 
Fox  ought  to  be  treated  as  overruled,  he 
should  be  glad  to  think  that  it  was  estab- 
lished law. 
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In  Re  Williams  (Eng.)  supra,  Neville,  J., 
expressed  a  doubt  as  to  whether  Re  Wintle 
and  Fox  v.  Fox  (Eng.)  supra,  can  stand 
together. 

In  Re  Hume  [1912]  1  Ch.  (Eag.)  693, 
81  L.  J.  Ch.  N.  S.  382,  106  L.  T.  N.  8.  335, 
66  SoL  Jo.  414,  it  is  said  that  it  is  possible 
that  a  direction  to  apply  the  intermediate 
income,  or  such  part  tnereof  as  the  trustees 
may  think  proper,  for  the  maintenance  or 
benefit  of  the  beneficiary,  may  have  the 
effect  to  vest  the  gift. 

If  there  is  a  clear  gift  of  the  entire  in- 
come for  maintenance,  its  effect  in  vesting 
the  legacy  may  not  be  nullified  by  the 
mere  circumstance  that  there  is  a  discre-~ 
tion  in  the  trustees  so  to  employ  less  than 
the  whole  income,  that  discretion  being 
presumably  for  the  benefit  of  the  object 
of  the  gift.  Wilson  v.  Knox  (1884)  Ix. 
L.  R.  13  Eq.  349. 

It  is  not  material  that  the  amount  to 
be  expended  is  discretionary  with  the 
executors.  Gairdner  v.  Gairdner  (1882)  1 
Ont.  Rep.  184. 

The  gift  of  such  sums  as  the  trustee 
should  think  fit  for  the  purpose  of  inter- 
mediate maintenance  is  a  circumstance 
tending  to  show  that  a  gift  is  vested.  F el- 
ton  v.  Sawyer  (1860)  41  N.  H.  202. 

Where  the  testator  directs  so  much  of 
the  income  as  shall  be  necessary  to  be  ap- 
plied for  the  maintenance  of  the  benefi- 
ciaries, such  provision  indicates  an  inten- 
tion that  the  legacy  shall  vest  immediately. 
Safe  Deposit  &  T.  Co.  v.  Wood  (1902)  201 
Pa.  420,  50  Atl.  920. 

A  discretionary  power  to  apply  the  whole 
income,  or  as  much  as  the  trustees  may 
think  proper,  is  equivalent  to  a  gift  of  the 
whole  estate,  within  the  rule  that  a  gift 
of  the  intermediate  use  indicates  an  inten- 
tion to  vest  a  legacy  immediately.  Rhode 
Island  Hospital  Trust  Co.  v.  Noyes  (1904) 
26  R.  L  323,  58  Atl  999. 

Contra. 

The  rule  that  a  gift  of  the  intermediate 
income  has  the  effect  to  vest  a  legacy  does 
not  apply,  where  a  portion  only  of  the 
income  is  directed  to  be  applied  for  the 
maintenance  of  the  legatee,  or  if  a  discre- 
tion is  given  to  the  trustees  as  to  the 
amount  to  be  applied.  Boulton  v.  Pilcher 
(1861)  29  Beav.  633,  54  Eng.  Reprint,  773, 
7  Jur.  N.  8.  767,  4  L  T.  K  S.  426,  9  Week. 
Rep.  626  (dictum). 

In  Re  Martin  (1887)  57  L.  T.  N.  8. 
(Eng.)  471,  it  was  said,  obiter,  that,  if  the 
direction  to  apply  income  for  maintenance 
is  to  apply  the  whole  or  such  part  as  the 
trustees  may  think  fit,  the  capital  is  not 
vested. 


1118     ANNOTATION— POSTPONED  aiFTJTAS"  VESTED  OK  CONTINGENT. 


lated  for  the  benefit  of  the  legatee;5* 
but  the  case  is  otherwise,  where  the  sur- 
plus is  to  be  accumulated  for  the  benefit 
of  the  persons  who  shall  ultimately  ob- 
tain a  vested  interest  in  the  property,  as 
there  it  is  not  evident  that  the  testator 
means  the  legatee  to  have  the  whole  of 
the  income  in  one  form  or  another.6* 

Two  reasons  are  given  for  the  rule 
that  the  gift  of  the  intermediate  interest 
is  indicative  of  an  intention  to  postpone 
possession   only,   and   not   the   vesting. 


One  is,  that,  for  the  purpose  of  the  in- 
terest, there  must  be  an  immediate  sep- 
aration of  the  legacy  from  the  bulk  of 
the  estate,64  thereby  bringing  the  case 
within  an  exception  elsewhere  discussed 
(III.  d,  infra) ;  but  a  more  logical  reason 
is  that  the  right  to  the  whole  of  the 
income  from  the  fund  is  equivalent  to  a 
gift  of  the  fund  from  which  such  income 
is  derived.66 

The  latter  reason  precludes  the  appli- 
cation of  the  rule,  where  a  portion  only 


Fox  v.  Fox  (1875)  L.  R.  19  Eq.  (Eng.) 
286,  23  Week.  Rep.  314,  was  doubted  by 
Kay,  J.,  in  Re  Martin  (Eng.)  supra,  who 
said  that  he  felt  great  difficulty  in  follow- 
ing that  decision  in  so  far  as  it  held  that 
a  gift  contained  in  a  direction  to  pay  and 
divide  amongst  a  class  at  a  specified  age, 
followed  by.  a  direction  to  apply  the  whole 
income  for  maintenance  in  the  meantime, 
is  vested;  and  not  the  less  so  because  there 
is  a  discretion  conferred  upon  the  trustees 
to  apply  less  than  the  whole  income  for 
that  purpose. 

In  Re  Wintle  [1896]  2  Ch.  (Eng.)  711, 
it  was  held  by  North,  J.,  that  a  power  given' 
by  will  to  trustees  to  apply  "the  whole  or 
such  part  as  they  .  .  .  shall  think  fit, 
of  the  annual  income  of  the  share  or  pre- 
sumptive share  of  any  of  my  children 
or  grandchildren  during  minority  for  or 
towards  his,  her,  or  their  education  or 
maintenance,"  did  not  vest  the  shares  of 
children  under  twenty-one,  on  the  ground 
that  it  could  not  be  said  that  the  testator 
intended,  by  such  provision,  to  give  the 
whole  of  the  income  to  the  legatees  in 
every  event. 

5*  Where  ultimately  the  accumulated 
residue,  after  providing  for  maintenance, 
whatever  it  may  be  is  to  go  to  the  same 
legatee  then  the  whole  gift  is  vested. 
Pearson  v.  Dolman  (1866)  L.  R.  3  Eq. 
(Eng.)  315,  36  L.  J.  Gh.  N.  S.  258,  15  Week. 
Rep.   126. 

See  also  Stretch  v.  Watkins  (1816)  1 
Madd.  Ch.  253,  56  Eng.  Reprint,  94;  Butler 
v,  Butler  (1896)  29  N.  S.  145;  Fraser  v. 
Fraser  (1863)  1  New  Reports  (Eng.)  430, 
8  L.  T.  N.  S.  20;  Lowe  v.  Barnett  (1860) 
38  Miss.  329;  Smith  v.  Parsons  (1895)  146 
N.  Y.  116,  40  N.  E.  736;  Re  Ranken  (1905) 
101  App.  Div.  189,  91  N.  Y.  Supp.  933 
(affirmed  without  opinion  in  (1905)  182 
N.  Y.  519,  74  N.  E.  1124). 

In  Goebel  v.  Wolf  (1889)  113  N.  Y.  405, 
10  Am.  St.  Rep.  464,  21  N.  E.  388,  the  fact 
that  the  testator  directed  the  income  to 
be  applied  in  part  for  the  support  and 
maintenance  of  his  widow  and  minor  chil- 
dren, and  the  discharge  of  mortgages  on 
the  property  devised,  and  that  the  balance 
should  be  invested  for  the  benefit  of  the 
ultimate  beneficiaries,  was  regarded  as  a 
circumstance  indicative  of  his  intention  to 
give  them  immediate  vested  interests. 

H  See  Re  Hume  [1912]  1  Ch.  (Eng.)  693, 
81  L.  J.  Ch.  N.  S.  382,  106  L.  T.  N.  S.  335, 
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56    Sol.   Jo.   414;    Wilson   v.  Knox    (1884) 
Ir.  L.  R.  13  Eq.  349. 

MVawdry  v.  Geddes  (1830)  1  Rues,  ft 
M.  203,  39  Eng.  Reprint,  178,  Tamlyn,  361, 
48  Eng.  Reprint,  143,  8  L.  J.  Ch.  63; 
Saunders  v.  Vautier  (1841)  Craig  &  Ph. 
240,  41  Eng.  Reprint,  482,  10  L.  J.  Ch.  N.  8. 
354. 

55  A  legacy  of  personal  estate,  made  pay- 
able at  a  future  time  or  upon  the  happen- 
ing of  some  event,  in  terms  which,  if  they 
stood  alone,  would  undoubtedly  render  the 
legacy  contingent,  may  be  construed  as 
vested  if  there  is,  as  part  of  the  same 
gift,  a  bequest  of  the  interest  in  the 
meantime.  This  depends  on  the  same 
principle  by  virtue  of  which  an  absolute 
gift  of  the  income  of  personal  estate  is 
held  to  pass  the  corpus.  If  the  entire 
income  is  disposed  of,  there  can  be  no 
further  beneficial  ownership  of  the  fund 
in  anyone  else.  Wilson  v.  Knox  (Ii.) 
supra. 

"This,"  says  Parker,  J.,  in  discussing  the 
rule  in  Re  Hume  [1912]  1  Ch.  (Eng.)  693, 
"is  not  unreasonable,  for  the  donor  evi- 
dently contemplates  that  the  beneficiary 
will  take  the  income  till  the  specified  age 
be  attained,  and  the  corpus  when  such  age 
is  attained.  In  other  words,  that  he  will 
ultimately  take  the  whole  subject-matter 
of  the  gift,  both  principal  and  income." 

Although  there  is  no  gift  of  the  legacy 
previous   to   the  period   appointed    for  its 

Cayment,  yet,  if  the  intermediate  interest 
e  given  to  the  legatee,  or  to  be  used  for 
his  benefit,  such  circumstance  will  operate 
to  vest  the  legacy;  for  the  reason  that,  as 
the  whole  interest  is  given  either  in  one 
way  or  the  other  for  the  benefit  of  the 
legatee,  it  could  not  have  been  the  inten- 
tion of  the  testator  to  have  made  the 
absolute  interest  in  the  legatee  contingent 
Nixon  v.  Robbins  (1854)  24  Ala.  663. 

The  doctrine  that  a  gift  of  interest  in 
the  meantime  will  vest  the  principal  ap- 
pears to  be  founded  upon  the  idea  that  the 
gift  of  interest  eo  nomine  is  difficult  to  be 
reconciled  with  a  suspension  of  the  vesting, 
because  interest  is  a  premium  or  compensa- 
tion for  the  forbearance  of  principal,  to 
which  it  supposes  a  title.  It  is  a  very 
plain  inference  from  this  assigned  reason 
of  the  exception,  that  it  can  only  apply 
where  the  whole  interest  is  given  during 
the  delay  of  payment.  If  any  part  of  it 
is    diverted    to    purposes    other    than    the 
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of  the  income  is  given.16  The  statement 
to  be  found  in  some  of  the  American 
cases,  to  the  effect  that  the  fact  that  the 
whole  of  the  income  is  not  given  only 
decreases  the  force  of  the  inference/7 
seems  to  have  been  due  to  a  want  of 
understanding  of  the  basis  of  the  rule. 

Where  the  testator  has  dealt  with  the 
income  not  as  an  incident  of  the  prop- 
erty or  fond,  but  as  a  separate  and  inde- 
pendent subject  of  gift,  there  is  no 
ground  for  the  presumption  that  his  in- 
tention was  to  postpone  payment  only, 
and  not  the  vesting.*8    In  order  to  have 


that  effect,  the  gift  of  income  must  be  a 
gift  of  the  income  of  the  very  fund  dealt 
with.w  The  fact  that  the  gift  of  the 
legacy  is  found  only  in  a  direction  to 
pay  and  divide  does  not  put  the  gift  of 
income  on  the  footing  of  a  separate 
gift.60  But  the  fact  that  the  gift  of  the 
intermediate  income  is  subject  to  for- 
feiture, in  the  event  of  an  attempt  to 
alien  or  anticipate,  shows  it  to  be  an 
independent  disposition  ;61  as  does  an  in- 
terval or  gap  separating  the  gift  of  the 
income  from  the  principal.62   The  gift  of 


benefit  of  the  legatees,  that  is  treating  the 
principal  as  not  belonging  to  them,  but 
remaining  in  the  estate,  as  a  source  of 
income  for  the  benefit  of  the  estate.  Smith 
v.    Edwards    (1882)    88   N.   Y.   92. 

*G  Where  the  beneficiary's  share  of  the 
income  is  less  than  the  income  of  his 
ultimate  share  in  the  corpus,  it  is  with- 
out significance.  Dougherty  v.  Thompson 
(1901)  167  N.  Y.  472,  60  N.  E.  760. 

See  also  cases  in  note  65  infra. 

*T  Where  a  portion  of  the  income  is  given 
for  the  benefit  of  the  legatee,  especially  in 
the  discretion  of  the  trustees,  it  affords  a 
less  conclusive  ground  of  inference  in  favor 
of  the  legacy  vesting,  but  still  one  of  very 
considerable  weight.  Kelly  v.  Dike  (1867) 
8  R.  I.  436;  Hersey  v.  Purington  (1902)  96 
Me.   166,  51  Atl.  865. 

For  an  instance  in  which  a  gift  of  two 
third 8  of  the  income  Was  held  to  indicate 
vesting,  see  Sterling  t.  Ives  (1906)  78 
Conn.  498,  62  Atl.  948. 

68  Where  there  is  one  gift  of  corpus  and 
income  as  parts  of  the  whole,  a  gift  other- 
wise contingent  will  be  vested;  but  where 
there  are  separate  gifts,  one  of  capital  and 
one  of  income,  not  necessarily  going  to- 
gether, the  gift  will  not  be  deemed  vested. 
Brennan  v.  Br  en  nan  [1894]   1  Ir.  R.  69. 

When  maintenance  is  given,  questions 
arise  whether  it  is  a  distinct  gift,  or  merely 
a  direction  as  to  the  application  of  the 
interest;  and,  if  it  is  a  distinct,  gift,  it  has 
no  effect  upon  the  question  of  the  vesting 
of  the  legacv.  Watson  v.  Haves  (1839)  5 
Myl.  &  C.  125,  41  Eng.  Reprint,  319,  9  L.  J. 
Ch.  N.  S.  49,  4  Jur.  186. 

As  the  intention  is  only  implied,  that  a 
legacy  shall  vest,  from  the  direction  to 
pay  interest  until  the  principal  is  due,  if, 
from  a  view  of  the  whole  will,  it  appears 
that  the  testator  intended  to  make  the 
interest  a  subject  of  the  bequest  until  some 
future  period,  and  the  principal  is  then  for 
the  first  time  to  be  taken  out  from  the 
residue  of  his  estate,  and  paid  to  the 
legatee,  it  is  clear  that  the  legacy  does  not 
voet.  Marr  v.  M'Cullough  (1838)  6  Port. 
(Ala.)   507. 

Where  the  gift  of  interest  or  main- 
tenance is  distinct,  and  the  direction  is  to 
pay  or  transfer  the  principal  sum  at  the 
specified  age  or  upon  the  condition  named, 
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the  legacy  is  contingent.  Provenchere's 
Appeal  (1871)  67  Pa.  463, 

Where  the  interest  alone  is  the  subject 
of  the  gift  tip  to  a  particular  time,  and  the 
principal  is  then  for  the  first  time  given, 
the  prior  gift  of  interest  or  dividends  will 
not  vest  the  capital.  Spencer  v.  Wilson 
(1873)  L.  R.  16  Eq.  (Eng.)  501,  42  L.  J. 
Ch.  N.  S.  754,  29  L.  T.  N.  S.  19. 

In  Re  Bunn  (1880)  Ia  R.  16  Ch.  Div. 
(Eng.)  47,  Jessel,  M.  R.,  quoted  with  ap- 
proval the  following  passage  from  Theo- 
bald, Wills:  "It  makes  no  difference 
whether  the  interest  is  first  given  up  to 
a  given  time,  and  then  the  principal,  or 
vice  versa,  at  any  rate,  if  the  age  fixed 
is  either  twenty-one  or  some  later  age, 
but  such  as  to  indicate  that  the  testator 
has  fixed  upon  it,  only  from  the  probable 
incapacity  of  the  legatees  to  manage  then- 
property  satisfactorily  earlier."  But  in 
Re  Wrey  (1886)  L.  R.  30  Ch.  Div.  (Eng,) 
507,  54  L.  J.  Ch.  N;  S.  1098,  53  L.  T.  N.  fc>. 
334,  Kay,  J.,  adverted  to  this  passage,  and 
said  that  if  the  principle  of  the  cases  was 
that  the  age  fixed  must  be  such  as  to  indi- 
cate that  the  testator  fixed  upon  it  only 
from  the  probable  incapacity  of  the  legatees 
to  manage  their  property  satisfactorily 
earlier,  the  distinction  was  one  with  which 
he  was  not  familiar,  and  which  he  did  not 
know  to  have  been  drawn  in  any  other 
case. 

MA  direction  for  maintenance,  followed 
or  preceded  by  gift  of  the  fund  at  a  future 
date  or  on  a  contingency,  will  not  have 
the  effect  to  accelerate  vesting,  unless  it 
amounts  to  a  gift  of  the  interest  or  in- 
come of  the  very  fund  dealt  with,  and  of 
the  whole  interest  or  income.  Wilson  ▼. 
Knox  (1884)   Ir.  L.  R.  13  Eq.  349. 

See  also  cases  cited  in  note  67,  infra. 

60  See  Parker  v.  Golding  (1843)  13  Sim. 
418,  60  Eng.  Reprint,  162,  and  cases  cited 
in  note  44  supra. 

61  See  Pearson  v.  Dolman  (1866)  L.  R.  3 
Eq.  (Eng.)  315,  36  L.  J.  Ch.  N.  S.  258,  15 
Week.  Rep.  120. 

62  In  Pearson  v.  Dolman  (Eng.)  supra, 
it  is  said  that  where  the  principal  is  given 
at  a  distant  epoch,  and  the  whole  income 
is  given  in  the  meantime,  the  court,  leaning 
in  favor  of  vesting,  will  say  that  the  whole 
thing  is  given;   but  if  there  occurs  an  in- 
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an  annuity  in  the  meantime,68  unless 
dearly  intended  as  the  equivalent  of  a 
gift  of  intermediate  income,64  or  a  gift 
of  maintenance  out  of,  but  not  to  the 
extent  of,  the  intermediate  income,65  or 
out  of  a  general  fund,66  is  clearly  a  gift 
wholly  distinct  from  the  disposition  of 


the  principal,  and  will  not  accelerate 
vesting. 

The  rule  that  a  gift  of  intermediate 
income  will  operate  to  vest  a  legacy  does 
not  apply,  where  the  income  is  given  as 
a  common  fund  for  the  maintenance  and 
education  of  a  class;67  but  the  contrary 


terval  or  gap  which  separates  the  gift  of 
the  income  from  the  principal,  it  is  not 
vested;  and  it  is  suggested  that  some 
though  perhaps  not  all  of  the  cases  may 
be  reconciled  on  this  theory. 

68  The  rule  does  not  apply  where  the 
intermediate  gift  is  not  of  income  as  such, 
but  of  an  annuity.  Atkins  v  Hiccocks 
0737)  1  Atk.  500,  26  Eng.  Reprint,  316; 
Pleasonton's  Appeal  (1882)   99  Pa.  362, 

«*See  Bromley  v.  Wright  (1849)  7  Hare, 
334,  68  Eng.  Reprint,  137,  where  the  gift 
of  an  annuity  out  of  the  property  in  the 
meantime,  the  amount  of  which  is  equiv- 
alent to  interest  on  the  legacy  at  the  rate 
of  5  per  cent,  was  considered  as  equivalent 
to  a  gift  of  the  intermediate  income. 

•*  Where  a  legacy  is  given,  payable  at  a 
future  date,  and  something  is  given  out  of 
income  for  maintenance,  not  necessarily 
exhausting  the  income,  such  gift  is  not 
sufficient  to  make  the  legacy  vest.  Re 
Wintle  [1896]  2  Ch.  (Eng.)  711,  65  L.  J. 
Ch.  N.  S.  863,  75  L.  T.  N.  S.  207,  45  Week. 
Rep.  91. 

A  gift  of  maintenance  out  of  the  inter- 
est of  a  legacy  does  not  show  the  legacy 
to  be  vested,  but  a  gift  of  the  whole 
interest  for  that  purpose  does,  Gairdner 
v.  Gairdner   (1882)    1  Ont.  Rep.  184. 

A  provision  for  maintenance  out  of  the 
intermediate  income  of  children,  which 
describes  them  as  entitled  to  the  income 
"in  expectancy,"  will  not  operate  to  vest 
the  gift.  Dewar  v.  Brooke  (1880)  L.  R. 
14  Ch.  Div.  (Eng.)  629,  49  L.  J.  Ch.  N.  & 
374,  28  Week.  Rep.  613. 

A  provision  for  maintenance  will  not 
bring  the  case  within  that  exception  to 
the  general  principle,  which  is  founded  on 
a  gift  of  the  intermediate  interest  or  profit 
to  the  same  legatees  to  whom  the  future 
legacy  of  the  capital  is  given.  That  ex- 
ception does  not  apply,  if  the  maintenance 
is  not  to  absorb  the  whole  amount  of  the 
profit,  or  if  it  be  not  restricted  to  that  as 
the  only  fund.  Anderson  v.  Felton  (1840) 
36  N.  C.   (1  Ired.  Eq.)   55. 

«« Where  the  testator  gives  interest  in 
the  meantime,  he  gives  a  property  in  the 
principal,  unless  there  be  something  on  the 
face  of  the  will  to  prevent  its  havmg  such 
operation.  But  where  maintenance  is  di- 
rected in  the  interim,  it  does  not  produce 
the  effect  of  vesting  the  legacy,  because  it 
does  not  arise  out  of  the  principal,  and 
has  no  necessary  connection  therewith. 
Lemonnier  v.  Godfroid  (1823)  6  Harr.  &  J. 
(Md.)  472. 

Where  there  is  no  severance  of  the 
legacy  from  the  rest  of  the  estate,  and  no 
appropriation  of  the  interest  to  the  separ- 
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ate  benefit  of  the  legatee,  but  the  whole 
estate  is  vested  in  the  hands  of  trustees, 
and  the  legatee  Ss  to  receive  not  the  in- 
terest of  his  legacy,  but  a  maintenance 
and  education  from  the  general  fund  of 
the  estate,  in  common  with  others,  such 
a  disposition  of  the  estate  can  raise  no 
presumption  of  an  intention  on  the  part 
of  the  testator  that  the  legacy  shall  vest 
immediately.  Gifford  v.  Thorn  (1853)  9 
N.  J.  Eq.  702. 

67  Re  Hunter  (1865)  L.  R.  1  Eq.  (Eng.) 
295. 

Where  the  gift  is  of  an  entire  fund, 
payable  to  a  class  of  persons  equally  on 
their  attaining  a  certain  age,  a  direction 
to  apply  the  income,  of  the  whole  fund  in 
the  meantime  for  their  maintenance  will 
not  create  a  vested  •  interest  in  a  member 
of  the  class  who  does  not  attain  that  age. 
Re  Mervin  [1891]  3  Ch.  (Eng.)  197,  60 
L.  J.  Ch.  N.  S.  671,  65  L.  T.  N.  S.  186,  39 
Week.  Rep.  697;  see  also  dictum  of  Jessel, 
M.  R.,  in  Re  Parker  (1880)  L.  R.  16  Ch. 
Div.  Eng.  44,  to  the  same  effect. 

In  Re  Ashmore  (1869)  L.  R.  9  Eq.  (Eng.) 
99,  39  L.  J.  Ch.  N.  S.  202f  James,  V.  O, 
suggested  that  there  might  be  a  distinction 
between  a  gift  of  a  separate  share  to  each 
of  the  children  on  attaining  twenty-one, 
with  a  gift  of  the  income  in  the  meantime 
for  maintenance,  and  a  gift  of  the  fund 
to  each  of  the  children  on  attaining  twenty- 
one,  in  equal  shares,  with  a  gift  of  interest 
in  the  meantime.  But  in  Fox  v.  Fox  (1875) 
L.  R.  19  Eq.  (Eng.)  286,  23  Week.  Rep.  314, 
Jessel,  M.  R.,  said  that  he  could  find  no 
such  distinction  taken  in  any  other  case, 
and  that  it  seemed  to  him  to  be  much 
too  fine  to  be  relied  on. 

Where  the  gift  of  the  intermediate  in- 
come is  to  members  of  a  class  per  stirpes, 
and  the  principal  is  to  be  divided  between 
them  per  capita,  they  do  not  take  the  in- 
come and  principal  in  the  same  right,  so 
as  to  vest  the  legacy.  Kountz's  Estate 
(1906)  213  Pa.  390,  3  LJl.A.(N.S.)  639, 
62  Atl.  1103,  5  Ann.  Cas.  427. 

In  Re  Martin  (1887)  57  L.  T.  N.  &  (Eng.) 
471,  testatrix  devised  and  bequeathed  real 
and  personal  estate  upon  trust  for  sale 
and  conversion,  and,  after  payment  of 
debts  and  legacies,  upon  trust  to  divide  the 
residue  of  the  income  of  her  personal 
estate,  and  the  rents  of  her  real  estate, 
until  sold,  into  nine  equal  shares,  one  of 
which  she  disposed  of  in  the  following 
manner:  "As  to  one  equal  ninth  part  or 
share  of  the  said  dividends,  rents,  and  in- 
terests upon  trust  to  pay  and  apply  the 
same  for  and  towards  the  maintenance  and 
education  of"   certain  named  persons,  the 


AiraOTAaiON— POSTPONED  GIFTS  AS  VESTED  OK  CONTINGENT.     11SL 


is  the  case,  where  each  member  of  the 
class  is  to  have  the  income  of  his  or  her 
expectant  share.09 

The  rule  in  question  has  occasionally 
been  applied  in  cases  involving  devises 
of  real  estate,69  but  eases  of  real  estate 
differ  from  cases  of  personal  estate  in 
this,  that  it  is  immaterial  whether  the 
intermediate  rents  and  profits  are  given 
for  the  benefit  of  the  devisee  or  of  some 
third  person,70  as  in  the  latter  case  the 
devise  may  be  considered  vested  upon 
another  ground. 


c.  Postponement  of  gift  to  let  in  inter- 
mediate interest  or  for  benefit  of  the 
estate. 

It  is  a  general  rule  of  construction 
that  if  it  appears  that  a  future  gift  is 
postponed  in  order  to  let  in  some  other 
interest,  or,  as  it  is  sometimes  expressed, 
"for  the  benefit  of  the  estate,"  the  gift 
is  vested,  although  the  enjoyment  is 
postponed,  the  presumption  being  that 
the  testator  postponed  the  distribution 
or  payment  for  the  purposes  of  the 
prior  bequest,  or  for  convenience  in  ad- 
ministration, and  not  to  prevent  the 
legacy  from  vesting.71     The  rule  some- 


children  of  a  deceased  nephew,  "and  as  and 
when  they  should  respectively  attain  the 
ages  of  twenty-one  years,  upon  trust  to 
pay  to  them  in  equal  shares  one  equal 
ninth  part  or  share  of  the  principal 
moneys  and  the  dividends  and  interest 
which  might  accrue  due  thereon."  It  was 
held  that  as  it  was  not  the  income  of  each 
particular  share,  but  one  ninth  of  the  in- 
come of  the  whole  estate,  which  was  to  be 
applied  for  the  maintenance  of  the  children, 
and  there  was  no  direction  to  pay  them 
each  a  separate  fund,  but  merely  to  ap- 
portion one  ninth  of  the  whole  capital 
among  them,  it  was  not  so  clearly  a  gift 
of  the  income  of  the  particular  share  of 
the  person  who  attains  twenty-one,  to  him, 
as  would  suffice  to  vest  the  shares. 

In  Re  Morris  (1885)  33  Week.  Ken. 
(Eng.)  895,  where  testatrix  gave  her  resid- 
uary real  and  personal  estate  to  a  trus- 
tee upon  trust  to  sell  and  invest,  "and  to 
apply  the  income  arising  therefrom  for  or 
towards  the  maintenance  and  education 
of  her  two  children  [naming  them]  until 
they  shall  respectively  attain  the  age  of 
twenty-one  years,  and  then  to  divide  the 
trust  funds  equally  between  them  as  ten- 
ants in  common/'  it  was  held  that,  while 
there  was  a  gift  to  the  trustee  of  the  in- 
come to  be  applied  for  the  maintenance 
and  education  of  the  children,  there  was 
no  division  of  the  income  equally  between 
the  two,  and  no  gift  of  any  specified  part 
of  the  income  to  either  child,  so  as  to  vest 
the  gift  of  the  corpus,  which  was  to  take 
effect  only  when  the  children  should  re- 
spectively attain  twenty-one. 

68  Re  Hume  [1912]  1  Ch.  (Eng.)  693,  81 
L.  J.  Ch.  N.  S.  382,  106  L.  T.  N.  S.  335, 
56    Sol.  Jo.  414. 

69  The  gift  of  intermediate  profits  to  a 
devisee  is  a  circumstance  going  to  show 
that  his  interest  is  vested  immediately. 
Danforth  v.  Talbot  (1847)  7  B.  Mon.  (Ky.) 
623. 

The  carving  out  of  a  prior  interest  for 
the  benefit  of  the  ulterior  devisees,  and 
extending  over  the  whole  period  for  which 
the  possession  and  enjoyment  are  postponed, 
is,  in  effect,  a  devise  of  the  whole  estate 
in&tanter  to  the  devisees,  with  the  excep- 
tion of  the  partial  interest,  carved  out  for 


their  benefit.  Allan  v.  Vanmeter  (1858)  1 
Met.  (Ky.)  264. 

A  future  interest  may  be  treated  as 
vested,  where  there  is  any  present  interest 
in  the  income  of  the  property.  Toms  v. 
Williams  (1879)  41  Mich.  565,  2  N.  W.  814; 
Taylor  v.  Richards  (1908)  153  Mich.  667, 
117  N.  W.  208. 

The  rule  which  treatB  future  interests  as 
vested,  where  there  is  any  present  interest 
in  the  income  of  the  property,  is  not  con- 
clusive of  the  construction  to  be  given  to 
a  will.  Chamberlain  v.  Young  (1887)  9 
Ky.  L.  Rep.  270,  5  S.  W.  380. 

See  also  Foster  v.  Holland  (1876)  56  Ala. 
474;  Eldridge  v.  Eldridge  (1852)  9  Cush. 
(Mass.)  516;  Seitz  v.  Faversham  (1910) 
141  App.  Div.  903,  126  N.  Y.  Supp.  801; 
Rauchfuss  v.  Rauchfuss  (1883)  2  Dem. 
(N.  Y.)   271. 

70  While  in  the  case  of  a  gift  of  personal 
estate  merely,  where  the  intermediate  in- 
come  is  not  given  at  all  to  the  legatees, 
or  only  a  part  of  it  to  the  legatees,  words 
importing  a  condition  precedent  will  pre- 
vent the  vesting,  it  is  well  settled  that, 
as  to  real  estate,  the  purpose  for  which 
the  intermediate  rents  and  profits  are  given 
or  carved  out  does  not  prevent  the  vesting. 
James  v.  Wynford  (1852)  1  Smale  &  G. 
40,  65  Kng.  Reprint,  18,  22  L.  J.  Ch.  N.  8. 
450,  17  Jur.  17,  1  Week.  Rep.  61. 

71  See  Bayley  v.  Bishop  (1803)  9  Ves.  Jr. 
6,  32  Eng.  Reprint,  501,  7  Revised  Rep.  132; 
Lane  v.  Goudge  (1803)  9  Ves.  Jr.  225,  32 
Eng.  Reprint,  589,  7  Revised  Rep.  163) 
Blamire  v.  Geldart  (1809)  16  Ves.  Jr.  314, 
33  Eng.  Reprint,  1004;  Packham  v.  Gregory 
0846)  4  Hare,  396,  67  Eng.  Reprint,  702, 
14  L.  J.  Ch.  N.  S.  191,  9  Jur.  175  (obiter); 
Bromley  v.  Wright  (1849)  7  Hare,  334, 
68  Eng.  Reprint,  137;  Parker  v.  Sowerby 
(1853)  17  Jur.  752,  1  Drew,  488,  61  Eng. 
Reprint,  539,  1  Eq.  Rep.  217,  22  L.  J.  Ch. 
N.  6.  942,  1  Week.  Rep.  404;  Re  Bright 
(1856)  21  Beav.  67,  52  Eng.  Reprint,  784, 
3  Week.  Rep.  544;  Re  Bennett  (1857)  3 
Kay  &  J.  280,  69  Eng.  Reprint,  1114; 
Adams  v.  Robarts  (1858)  26  Beav.  658,  53 
Eng.  Reprint,  788;  Re  Pick  worth  [1899] 
1  Ch.  (Eng.)  642,  86  L.  J.  Exch.  324,  80 
L.  T.  N.  8.  212;  Webster  v.  Leys  (1881) 
28   Grant,   Ch.    (TJ.   C)    475;    Gairdner  v. 
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times  finds  expression  in  the  statement 
that,  when  successive  interests  are  given, 


the  interests  of  the  first  and  subsequent 
takers  vest  at  the  same  time,  or  in  the 


Gairdner  (1882)  1  Ont.  Rep.  184;  Kirby  v. 
Bangs  (1900)  27  Ont.  App.  Rep.  17;  Gregg 
v.  Bethea  (1837)  6  Port.  (Ala.)  9;  McLeod 
v.  McDonnel  (1844)  6  Ala.  236;  McLemore 
v.  McLemore  (1845)  8  Ala.  687;  Nixon  v. 
Robbins  (1854)  24  Ala.  663;  High  v.  Worley 
(1858)  32  Ala.  709;  Wat  kins  v.  Quarlea 
(1861)  23  Ark.  179;  Scott  v.  Logan  (1861) 
23  Ark.  351;  Carey  v.  Pettyjohn  (1850)  5 
Harr.  (Del)  296;  Rubencane  v.  McKee 
(1886)  6  DeL  Ch.  40,  6  Atl.  639;  Earn- 
shaw  v.  Daly  (1893)  1  App.  D.  C.  218; 
Bucker  v.  Burnham  (1893)  146  111.  9,  37 
Am.  St.  Rep.  135,  34  N.  E.  558;  Carper  v. 
Crowl  (1894)  149  I1L  465,  36  N.  E.  1040; 
Harvard  College  v.  Balch  (1898)  171  I1L 
275,  49  N.  E.  543;  Hinrichsen  v.  Hinrichsen 
(1898)  172  I1L  462,  50  N.  E.  135;  Knight 
v.  Pottgieser  (1898)  176  I1L  268,  52  N.  E. 
934;  Dee  v.  Dee  (1904)  212  IU.  338,  72 
N.  E.  429;  Carter  v.  Carter  (1908)  234  IU. 
507,  85  N.  E.  292;  Armstrong  v.  Barber 
(1909)  239  I1L  389,  88  N.  E.  246;  Mettler 
v.  Warner  (1910)  243  III  600,  134  Am.  St. 
Rep.  388,  90  N.  E.  1099;  Northern  Trust 
Co.  v.  Wheaton  (1911)  249  IU.  606,  34 
L.R.A.(N.S.)  1150,  94  N.  E.  980;  Mendel  v. 
Heintz  (1911)  165  I1L  App.  576;  Heilman 
v.  Heilman  (1891)  129  Ind.  59,  28  N.  E. 
310;  Comer  v.  Light  (1911)  175  Ind.  367, 
93  N.  E.  660,  rehearing  denied  (1911)  175 
Ind.  378,  94  N.  E.  325;  Sleeper  v.  Killion 
( 1917)  —  Iowa,  — ,  164  N.  W.  241 ;  Atchin- 
son  y.  Fbancis,  ante,  1087;  McLaughlin  v. 
Penney  (1902)  65  Kan.  523,  70  Pac.  341; 
Roberta  v.  Brinker  (1836)  4  Dana  (Ky.) 
570;  Hocker  v.  Gentry  (1860)  3  Met.  (Ky.) 
463;  Arnold  v.  Arnold  (1850)  11  B.  Mon. 
(Ky.)  81;  Fields  v.  Hallowell  (1851)  12  B. 
Mon.  (Ky.)  517;  Rawlings  v.  Landes  (1867) 
2  Bush  (Ky.)  158;  Wedekind  v.  Hallenburg 
(1889)  88  Ky.  114,  10  S.  W.  368;  Kamp  v. 
Hallenburg  (1886)  8  Ky.  L.  Rep.  529;  Hig- 
gins  v.  Beck  (1917)  116  Me.  127,  100  Atl. 
553;  Meyer  v.  Eisler  (1868)  29  Md.  28; 
Fuller  v.  Winthrop  (1861)  3  Allen  (Mass.) 
51;  Hibler  *.  Hibler  (1895)  104  Mich.  274, 
62  N.  W.  361;  Benton  v.  Benton  (1889) 
66  N.  H.  169,  20  Atl.  365;  Hall  v.  Wiggin 
(1891)  67  N.  H.  89,  29  Atl.  671;  Abbott  ▼. 
Lewis  (1913)  77  N.  H.  94,  88  Atl.  98; 
Howell  v.  Green  (1864)  31  N.  J.  L.  570; 
Owen  v.  Owen  (1860)  13  N.  J.  Eq.  188; 
Van  Dyke  v.  Vanderpoel  (1862)  14  N.  J. 
Eq.  198;  Thomas  v.  Anderson  (1870)  21 
N.  J.  Eq.  22;  Post  v.  Herbert  (1876)  27 
N.  J.  Eq.  540,  affirming  in  (1875)  26  N.  J. 
Eq.  278;  Fisher  v.  Jackson  (1884)  38  N.  J. 
Eq.  46;  Eldridge  v.  Eldridge  (1886)  41  N.J. 
Eq.  89,  3  Atl.  61;  Parker  v.  Glover  (1887) 
42  N.  J.  Eq.  559,  9  AtL  217;  Perrine  v. 
Newell  (1891)  49  N.  J.  Eq.  57,  23  Atl.  492; 
Adams  v.  Woolman  (1892)  50  N.  J.  Eq. 
616,  26  Atl.  451;  Cook  v.  McDowell  (1894) 
62  N.  J.  Eq.  351,  30  Atl.  24;  Howell  v. 
Gifford  (1902)  64  N.  J.  Eq.  180,  53  Atl. 
1074;  Barnes  Cycle  Co.  v.  Haines  (1905) 
69  N.  J.  Eq.  651,  61  Atl.  513;  Surety  Trust 
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Co.  v.  Lovett    (1911)    78  N.  J.  Eq.  445,  79 
Atl.  16;   Potter  v.  Nixon   (1913)   81  N.  J. 
Eq.    338,    86    Atl.    444,    affirmed    without 
opinion  in  (1914)  82  N.  J.  Eq.  661,  91  AtL 
1070;  Trenton  Trust  &  S.  D.  Co.  v.  Moore 
(1914)    83    N.    J.    Eq.    584,    91    AtL    908, 
affirmed  on   opinion  of   court  below   in  84 
N.   J.    Eq.    194,   93   Atl.    1087;    Barker  v. 
Woods    (1843)    1   Sandf.  Ch.    (N.  Y.)    129; 
Sweet  v.  Chase  (1848)  2  N.  Y.  73;  Loder  y. 
Hatfield    (1877)    71    N.   Y.    92;    Robert  v. 
Corning   (1882)    89  N.  Y.  225;    Shipman  v. 
Rollins    (1885)    98    N.    Y.    311;    Goebel  v. 
Wolf    (1889)    113   N.   Y.   405,    10   Am.   St 
Rep.  464,  21  N.  E.  388;   Re  Young   (1895) 
146  N.  Y.  535,  40  N.  E.  226;  Doughertv  v. 
Thompson   (1901)   167  N.  Y.  472,  60  N.  & 
760;    Dorland    v.   Dorland    (1847)    2    Barb. 
(N.  Y.)   63;  Williams  v.  Conrad  (1859)   30 
Barb.    (N.    Y.)    624;    Shipman    v.    Rollins 
(1884)    33   Hun    (N.    Y.)    89,    modified   on 
another  ground  in    (1885)    98   N.   Y.   311; 
Coit  v.  Rolston  (1887)  44  Hun  (N.  Y.)  548; 
Re  Embree  (1896)  9  App.  Div.  602,  41  N.  Y. 
Supp.    737,  affirmed   in    (1898)    154   N.  Y. 
778,  49  N.  E.   1096;  Chanler  v.  New  York 
Elev.  R.  Co.    (1898)    34  App.  Div.   305,  54 
N.  Y.  Supp.  341;  Canfteld  v.  Fallon   (1899) 
26  Misc.  345,  57  N.  Y.  Supp.  149,  affirmed 
in  (1899)  43  App.  Div   561,  60  N.  Y.  Supp. 
1134,  which  is  affirmed  in  (1899)   161  N.  Y. 
623,    65    N.    E.    1093;    Murtha    v.    Wilcox 
(1900)    47  App.  Div.   526,  62   N.   Y.   Supp. 
481;  Roosa  v.  Harrington    (1900)    31   Misc. 
529,  65  N.  Y.  Supp.  601,  affirmed  on  opin- 
ion of  court  below  in   (1901)   57  App.  Div. 
631,    68    N.    Y.    Supp.    1147;    Kunhardt   v. 
Bradish  (1902)  39  Misc.  103,  78  N.  Y.  Supp. 
902;  Ogden  v.  Ogden   (1903)   40  Misc.  473, 
82  N.  Y.  Supp.  710;  Re  Allison   (1907)  53 
Misc.  222,  102  N.  Y.  Supp.  887,  affirmed  in 
(1907)   122  App.  Div.  898,  107  N.  Y.  Supp. 
1119,  which  is  affirmed  in  (1909)   194  N.  Y. 
540,  87  N.  E.  1114;  Runyan  v.  Grubb  (1907) 
119    App.   Div.    17,    103   N.   Y.    Supp.   949, 
affirmed  in   (1908)   192  N.  Y.  586,  85  N.  E. 
1115;  Woodruff  v.  Woodruff  (1911)  72  Misc. 
249,  129  N.  Y.  Supp.  860;  Re  United  States 
Trust  Co.   (1912)    78  Misc.  227,  138  N.  Y. 
Supp.  150;  Re  Spitzmiller   (1916)   96  Misc. 
381,    160    N.    Y.    Supp.    501;    Re    McQueen 
(1917)  99  Misc.  185,  163  N.  Y.  Supp.  287; 
Van  Wyck   v.   Bloodgood    (1850)    1    Bradf. 
(N.   Y.)    154;    Perry   v.    Rhodes    (1812)    6 
N.   C.    (2  Murph.)    140;    Clancy   v.   Dickev 
(1823)    9  N.   C.    (2   Hawks)    498;    Ford  v. 
Whedbee  (1834)  21  N.  C.  (1  Dev.  &  B.  Eq.) 
16;  Myers  v.  Williams  (1860)   58  N.  C.  (5 
Jones,  Eq.)    362;   Hooker  v.  Bryan    (1906) 
140  N.  C.  402,  63  S.  E.  130;  Weymouth  v. 
Irwin   (1897)   7  Ohio  S.  &  C.  P.  Dec.  91,  5 
Ohio  N.  P.  248;  Kaser  v.  Kaser  (1913)  68 
Or.  153,  137  Pac.  187;   Stark  v.  Mullenson 
(1839)  8  Watts  (Pa.)  432;  Kinsey  v.  Lard- 
ner   (1827)    15  Serg.  &  R.   (Pa.)    192;   Mc- 
Clure's    Appeal     (1872)     72    Pa.    414;    Rt 
Bowers    (1875)    11    Phila.    (Pa.)    620;    Mc- 
Gregor  v.    Toomer    (1847)    2    Strobh,   Eq. 
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statement  that  the  prior  interest  given  operates  as  an  exception,  out  of  the  gen- 


ts. C.)  51;  Lyman  v.  Vanderspiegel  (1826) 
1  Aik.  (VL)  275;  Brent  v.  Washington 
(1868)  18  Gratt.  (Va.)  526;  Sellers  v.  Reed 
(1891)  88  Va.  377,  30  S.  E.  754;  Williams 
v.  Williams  (1908)  135  Wis.  60,  115  N.  W. 
342. 

A  gift  consisting-  only  of  a  direction  to 
pay  or  divide,  where  the  postponement  of 
the  division  is  fully  accounted  for  by  the 
existence  of  a  prior  interest  that  has 
nothing  to  do  with  any  matter  personal 
to  the  beneficiaries,  will  not  postpone  the 
▼eating  of  the  gift,  and  must  not  be 
treated  as  involving  a  condition  that  the 
beneficiaries  shall  be  living  at  the  death 
of  the  tenant  for  life.  Re  Pickworth 
[1899]  1  Ch.  (Eng.)  642,  68  L.  J.  Ch.  N.  S. 
324,  80  L.  T.  N.  S.  212. 

The  fact  that  there  is  a  prior  interest, 
extending  over  the  whole  period  for  which 
the  devise  or  bequest  is  postponed,  is  re- 
garded as  indicative  of  the  intention  of  the 
testator  that  the  reversionary  interest 
should  immediately  vest,  possession  only 
being  postponed.  Cogburn  v.  Ogleby  (1855) 
18   6a.  56. 

Even  though  there  be  no  other  gift  than 
in  the  direction  to  pay  or  distribute  in 
futuro,  yet,  if  such  payment  and  distribu- 
tion appear  to  be  postponed  for  the  con- 
venience of  the  fund  or  property,  as  where 
the  future  gift  is  postponed  to  let  in  some 
other  interest,  the  gift  in  remainder  vests 
at  once;  but  where  the  payment  is  deferred 
for  reasons  personal  to  the  legatee,  the  gift 
will  not  vest  until  the  appointed  time. 
Scofield  v.  Olcott  (1887)  120  111.  362,  11 
N.   E.  357. 

Where  there  is  a  gift  for  life  and  a 
direction  to  pay  the  remainderman  upon 
the  death  of  the  life  tenant,  the  gift  in 
remainder  vests  at  once,  upon  the  death  of 
the  testator,  unless  it  appears  that  futurity 
is  annexed  to  the  substance  of  the  gift, 
and  does  not  relate  to  the  time  of  payment 
only.  Clark  v.  Shawen  (1901)  190  111.  47, 
60  N.  E.  116. 

If  it  appears  that  the  controlling  pur- 
pose of  the  testator,  in  fixing  upon  a  future 
period  for  the  devisees  to  come  into  enjoy- 
ment of  the  estate,  was  personal  to  the 
devisee,  then  the  estate  will  not  vest  until 
the  time  appointed,  and  is  contingent  upon 
the  devisee  being  alive  when  the  time 
designated  is  reached;  but  if  the  payment 
was  postponed  for  the  convenience  of  the 
property  or  fund,  then  there  is  an  immedi- 
ate vesting  of  the  title,  and  the  postpone- 
ment merely  respects  the  time  of  enjoy- 
ment, even  though  there  be  no  other  gift 
than  the  general  direction  to  pay  or  dis- 
tribute at  the  appointed  time.  Pearson  v. 
Hanson  (1907)  230  IU.  610,  82  N.  E.  813. 

Wherever  it  is  apparent  that  the  gift  was 
not  made  immediate,  but  that  the  time  of 
payment  was  postponed  for  the  convenience 
of  the  estate,  and  not  from  considerations 
of  a  personal  nature  applicable  to  the  lega- 
tee, the  legacy  will  not  lapse,  though  the 
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legatee  dies  before  the  contingency  hap- 
pens, upon  the  occurrence  of  which  it  is 
made  payable.  Spence  v.  Robins  (1834)  6 
GUI  &  J.   (Md.)   507,  26  Am.  Dec.  587. 

If  the  postponement  is  for  reasons  per- 
sonal to  the  legatees  or  devisees,  the 
legacies  or  devises  are  contingent,  but  if 
for  the  convenience  of  the  fund  or  prop- 
erty, the  vesting  will  not  be  deferred  to 
the  period  of  distribution,  but  will  take 
place  immediately  upon  the  death  of  the 
testator.  In  the  one  case,  time  is  of  the 
essence  of  the  gift,  whereas  in  the  other, 
it  is  not.  Martin  v.  Cook  (1916)  129  Md. 
195,  98  Atl.  489. 

Where  the  postponement  of  the  payment 
division,  and  partition  of  the  property 
seems  to  be  more  for  the  convenience  of 
the  estate  than  for  any  considerations 
personal  to  the  heirs  and  devisees,  such 
postponement  does  not  prevent  the  devise 
or  legacy  from  vesting.  Collier's  Will 
(1867)   40  Mo.  287. 

The  construction  which  reads  words  that 
are  seemingly  creative  of  a  future  interest, 
as  referring  merely  to  the  futurity  of  pos- 
session occasioned  by  the  carving  out  of  a 
prior  interest,  and  as  pointing  to  the  deter- 
mination of  that  interest,  and  not  as  de- 
signed to  postpone  the  vesting,  has  obtained 
in  some  instances,  where  the  terms  in  which 
the  posterior  gift  is  framed  import  con- 
tingency, and  would,  unconnected  with  and 
unexplained  by  the  prior  gift,  clearly  post- 
pone the  vesting.     Ibid. 

In  determining  whether  a  future  gift  to 
a  class  is  postponed  to  let  in  an  inter- 
mediate estate,  or  in  order  ultimately  to 
bestow  the  corpus  or  remainder  upon  per- 
sons who  shall  then  be  living  to  enjoy  it, 
and  cannot  be  ascertained  at  the  testator's 
death,  the  testator's  intention  is  as  de- 
cisive as  it  is  in  other  questions  of  con- 
struction. If  the  postponement  is  simply 
for  the  benefit  or  convenience  of  the  estate, 
that  indicates  that  the  gift  itBelf  is  not 
intended  to  be  postponed,  but  that  it  is  not 
presently  payable,  and  it  will  be  more 
convenient  to  pay  it  after  an  intermediate 
or  trust  estate  has  expired.  But  if  it  is 
postponed  for  the  benefit  of  the  legatee, 
as  if  he  is  an  infant,  and  payment  is  to 
be  made  at  his  majority,  then  the  gift 
is  future  and  conditional.  Dougherty  v. 
Thompson  (1901)  167  N.  Y.  472,  60  N.  E. 
760. 

The  reason  for  the  rule  that,  if  the  post- 
ponement of  the  payment  is  for  the  pur- 
pose of  letting  in  an  intermediate  estate, 
the  interest  shall  be  deemed  vested  at  the 
death  of  the  testator,  is  that,  where  it  is 
plain  that  the  testator  intended  successive 
gifts  to  persons  named  by  him,  or  ascer- 
tainable at  the  time  of  his  death,  the  last 
gift  is  just  as  direct  as  the  first.     Ibid. 

The  circumstance  that  the  legacy  is  to 
be  raised  by  a  future  sale  of  real  estate 
cannot  vary  the  construction  of  the  will, 
so    long    as    the    sale    was    postponed    on 
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erality  of  the  bequest.72  In  the  applica- 
tion of  this  rule,  it  is  not  material 
whether  the  gift  to  the  legatee  for  life 
is  of  the  fund,  or  of  the  interest  or  use 
of  the  fund  j78  and,  where  a  trust  is  cre- 
ated in  favor  of  the  legatee  for  life,  it 
seems    to    be    regarded    as    immaterial 


whether  the  fund  is  ordered  by  the  tes- 
tator to  be  invested  by  his  executors,  or 
is  given  to  a  trustee  for  that  purpose.74 
It  is  not  a  necessary  condition  of  the 
application  of  this  rule  that  the  fund 
should  be  separated  from  the  rest  of  the 
estate,  and  invested  by  itself.75 


account  of  an  estate  for  life  in  the  widow, 
and  not  with  reference  to  the  circumstances 
of  the  legatees.  Tucker  v.  Ball  (1847)  1 
Barb.   (N.  Y.)   04. 

The  general  rule,  that  a  gift  to  take 
effect  at  the  death  of  a  particular  person 
is  contingent  during  his  life,  is  subject  to 
an  exception,  where,  during  his  life,  a  bene- 
ficial interest  is  given  to  him,  or  to  any 
person,  in  the  capital  of  the  sum  be- 
queathed. Andrews  v.  New  York  Bible  A 
C.  P.  Book  Soe.  (1850)  4  Sandf.  (N.  Y.) 
156,  reversed  on  another  ground  in  (1853) 
8  N.  Y.  559,  note,  Seld.  Notes,  192. 

Where  the  payment  of  a  legacy  is  de- 
ferred, either  on  account  of  some  interest 
in  the  subject  being  given  to  a  person  upon 
whose  death  the  gift  is  to  take  effect,  or 
some  difficulty  attending  the  collection  of 
the  testator's  effects,  the  bequest  is  con- 
sidered as  independent  of  the  time  named, 
and  the  legacy  is  vested  at  the  death  of 
the  testator.  McKinstry  v.  Sanders  (1873) 
2  Thomp.  &  C.  (N.  Y.)   181. 

When  legacies  are  payable  in  the  future, 
without  conditions  annexed  or  any  ex- 
pressed intention  of  the  testator  to  the 
contrary,  whether  they  are  of  personal 
property  or  of  real  estate  directed  to  be 
sold  to  discharge  them,  they  vest  at  the 
death  of  the  testator;  and  this,  though  a 
life  estate  may  intervene  before  payment. 
Betts  v.  Betts  (1878)  4  Abb.  N.  C.  (N.  Y.) 
317. 

The  rule  that  the  word  "when,"  standing 
by  itself  and  as  applied  to  legacies,  is  a 
word  of  condition,  is  subject  to  an  excep- 
tion, where  the  testator  has  disposed  of 
the  immediate  interest,  either  to  a  stranger 
or  the  legatee.  Johnson  v.  Baker  (1819) 
7  N.  C.  (3  Murph.)  318,  9  Am.  Dec.  605. 

Where  a  final  bequest  is  subject  to  or 
following  after  temporary  interests  in  the 
property,  beneficially  bequeathed  to  others, 
it  is  presumed  that  those  to  whom  the 
absolute  property  is  given  are  intended  to 
take  at  all  events,  although  the  enjoyment 
is  deferred  because  and  to  the  extent  of 
those  intermediate  interests.  Vanhook  v. 
Vanhook  (1836)  21  N.  C.  (1  Dev.  &  B.  Eq.) 
589. 

Where  the  legacy  is  disposed  of  in  the 
meantime,  so  that  the  interest  given  to  the 
legatees  is  in  the  nature  of  a  remainder, 
the  term  "when,"  though  generally  a  word 
of  condition,  marks  only  the  commencement 
of  the  remainder.  Guyther  v.  Taylor  (1844) 
38  N.  C.   (3  Ired.  Eq.)   323. 

In  some  instances,  words  seemingly  cre- 
ative of  a  future  interest  have  been  con- 
strued as  referring  to  futurity  of  posses- 
sion, occasioned  by  the  carving  out  of  a 
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prior  interest,  and  as  pointing  to  a  deter- 
mination of  that  interest,  when  the  terms 
import  contingency,  and  would,  uncon- 
nected with  and  unexplained  by  the  prior 
gift,  clearly  postpone  the  vesting.  Sager 
v.  Galloway  (1886)   113  Pa.  500,  6  AtL  209. 

Where  the  postponement  is  for  the  mere 
convenience  of  the  estate,  it  will  not  affect 
the  vesting  of  a  legacy,  even  though  there 
be  no  other  gift  than  is  taken  in  the 
direction  to  pay.  Little's  Appeal  (18S7) 
117  Pa.  14,  11  Atl.  520. 

78  Where  an  absolute  property  in  a  fund 
is  bequeathed  in  fractional  interests,  in 
succession,  at  periods  which  must  arrive, 
the  interests  of  the  first  and  subsequent 
takers  will  vest  together.  Green  v.  Howell 
(1863)  30  N.  J.  L.  326,  affirmed  in  (1864) 
31  N.  J.  L.  570;  Herbert  v.  Post  (1875)  26 
N.  J.  Eq.  278,  affirmed  in  (1876)  27  N.  J. 
Eq.  540;  Barnes  Cycle  Co.  v.  Haines  (1905) 
65  N.  J.  Eq.  651,  61  Atl.  515;  Van  Wyck 
V.  Bloodgood  (1850)   1  Bradf.  (N.  Y.)  154. 

Where  the  enjoyment  of  an  entire  fund 
is  given  in  fractional  parts,  at  successive 
periods  which  must  eventually  arrive,  the 
distinction  between  time  annexed  to  pay- 
ment and  time  annexed  to  the  gift  becomes 
unimportant.  In  such  a  case,  it  is  well 
settled  that  all  the  interests  vest  together. 
King  v.  King  (1841)  1  Watts  &  S.  (Pa.) 
205,  37  Am.  Dec.  459;  Provenchere'e  Estate 
(1870)  Campb.  68,  b.  c.  on  appeal  in  (1870) 
67  Pa.  463;  McClure's  Appeal  (1872)  72  Pa. 
414;  Gorgas's  Appeal  (1888)  9  Sadler  (Pa.) 
351,  22  W.  N.  C.  17,  12  Atl.  418. 

78  Howell  v.  Green  (1864)  31  N.  J.  L. 
570;  Howell  v.  Gifford  (1903)  64  N.  J.  Eq. 
180,  53  Atl.  1074. 

The  rule  that,  when  a  fund  is  bequeathed 
in  fractional  interests,  in  succession,  at 
periods  which  must  arrive,  the  interests  of 
the  first  and  subsequent  takers  will  vest 
together  on  the  death  of  the  testator,  ap- 
plies equally,  whether  the  interest  or  the 
fund  itself  is  given  to  the  first  taker  for 
a  certain  period,  except  that,  where  the 
interest  alone  is  bequeathed  in  the  first 
instance,  the  remainder  will  not  vest  dur- 
ing the  continuance  of  the  particular  estate, 
if  the  context  of  the  will  clearly  shows 
that  such  was  the  intention.  Van  Wyck 
v.  Bloodgood   (N.  Y.)  supra. 

74  Howell  v.  Green    (N.  J.)   supra. 

76  Where  the  interest  of  a  Bum  is  given 
to  one  person  for  life  and,  at  his  death,  the 
principal  to  another,  it  1b  not  necessary 
that  the  fund  should  be  separated  from 
the  rest  of  the  estate,  and  invested  by 
itself.  Beatty  v.  Montgomery  (1871)  2*1 
N.  J.  Eq.  324. 
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The  existence  of  a  gift  of  an  interme- 
diate interest,  while  creating  a  presump- 
tion that  the  ulterior  gift  is  postponed 
to  let  in  the  intermediate  interest,  does 
not,  however,  conclusively  show  that  the 
testator  did  not  mean  to  make  the  ul- 
terior disposition  contingent  on  surviv- 
ing the  time  of  payment  or  distribu- 
tion.76 Thus,  just  as  in  the  case  of  a  gift 
of  the  intermediate  income  to  the  legatee 
himself,77  the  rule  does  not  apply,  where 
the  testator  has  dealt  with  the  interme- 
diate and  ulterior  interests  as  distinct 
and  independent  subjects  of  bequest.78 

The  rule,  of  course,  does  not  apply, 
where  the  intermediate  interest  may  ter- 
minate before  the  ultimate  disposition 
can  take  effect.7* 

In  connection  with  this  aspect  of  the 
subject,  the  question  has  sometimes 
arisen  whether  postponement  was  for 
the  convenience  of  the  estate  or  fund, 
or  for  reasons  personal  to  the  legatees. 


It  is  clearly  for  the  convenience  of  the 
estate,  where  the  testator's  evident  de- 
sire was  to  keep  the  property,  out  of 
which  the  legacy  is  given,  intact  for 
the  benefit  of  the  intermediate  bene- 
ficiary,80 or  to  enable  the  property  to  be 
sold  to  the  best  advantage."  And  the 
fact  that  payment  is  postponed  merely 
to  let  in  a  life  estate  is  made  clear  by  a 
provision  that  the  legatee  shall  take  im- 
mediately upon  the  testator's  death,  in 
case  the  person  to  whom  the  life  interest 
is  given  does  not  survive  him.89  Where 
the  death  of  the  legatee  is  the  event 
upon  which  the  legacy  is  to  be  payable, 
it  is  obvious  the  payment  is  postponed 
solely  for  the  convenience  of  the  estate.8* 
The  fact  that,  of  the  four  devisees,  one 
is  distracted  and  another  is  deaf  and 
dumb,  does  not  show  that  a  postpone- 
ment of  the  distribution  for  a  period  of 
years  was  for  reasons  personal  to  the 
devisees.84 


76  The  rule  that,  where  a  gift  is  post* 
poned  to  let  in  intermediate  interests,  it 
will  be  considered  as  vesting  immediately, 
like  every  other  rule  with  respect  to  the 
vesting  or  not  vesting  of  legacies,  is  not 

'arbitrary  and  inflexible,  but  a  rule  of  con- 
struction, adopted  to  ascertain  the  inten- 
tion of  the  testator,  and  therefore  yields 
to  an  opposite  intent,  whenever  it  is  mani- 
fested. This  intent  may  be  indicated  by 
terms  used,  either  in  the  temporary  dis- 
position or  in  the  final  gift  of  the  property. 
Vanhook  v.  Vanhook  (1836)  21  N.  C.  (1 
Dev.  &  B.  Eq.)   589. 

The  rule  that  a  gift  in  remainder,  after 
a  particular  estate  carved  out,  vests  Im- 
mediately, is  subject  to  exception,  where, 
from  the  plan  and  context  of  the  will,  it 
is  clearly  shown  that  the  testator  did  not 
intend  any  interest  in  the  principal  or 
capital  to  pass  (where  he  has  disposed  of 
the  interest  or  dividends  only  for  a  par- 
ticular purpose),  during  the  continuance  of 
the  particular  estate.  Drake  v.  Fell  (1839) 
3  Edw.  Ch.   (N.  Y.)   261. 

77  See  note  58  supra. 

78  When  a  testator  appears  to  have 
drawn  a  precise  distinction  between  the 
interest  and  the  principal  of  a  sum  of 
money,  or  between  dividends  of  stock  and 
the  capital  stock  itself,  and  to  have  be- 
queathed these  as  though  they  were  dis- 
tinct, independent  subjects,  although,  in 
truth,  the  former  are  but  the  fruits  or 
produce  of  the  latter,  the  presumption  in 
favor  of  vesting  the  ulterior  legacy  is 
weakened,  and  readily  yields  to  any  further 
indications  that  the  gift  was  designated  to 
be  conditional,  depending  on  the  character 
of  the  legatees,  and  not  postponed  merely, 
because  of  previous  arrangements  with 
respect  to  the  subject  of  the  gift.  Van- 
hook v.  Vanhook  (N.  C.)  supra. 
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79  See  Nixon  v.  Robbing  (1854)  24  Ala. 
663. 

w  The  fact  that  the  pift  is  found  only 
in  a  direction  to  distribute  at  a  future 
time  will  not  render  it  contingent,  where 
the  testator's  reason  for  postponement  was 
that  his  estate  might  be  kept  intact,  in 
order  to  insure  a  comfortable  maintenance 
for  his  wife.  McLaughlin  v.  Penney  (1902) 
65  Kan.  523,  70  Pac.  341. 

See  also,  to  the  same  effect,  Sweet  v. 
Chase  (1848)  2  N.  Y.  73;  Re  Spitzmiller 
(1916)   96  Misc.  381,  160  N.  T.  Supp.  501. 

81  Where  it  appears  that  the.  postpone- 
ment was  for  the  purpose  of  disposing  of 
testator's  interest,  in  real  estate,  owned 
jointly  with  others,  and  in  a  mercantile 
business,  it  is  evident  that  the  postpone* 
ment  was  for  the  benefit  of  the  estate. 
Wedekind  v.  Hallenberg  (1889)  88  Ky.  114, 
10  S.  W.   368. 

An  intention  to  postpone  vesting  for  the 
benefit  of  the  estate  may  be  inferred,  where 
it  appears  that,  at  the  time  of  testator's 
death,  a  considerable  portion  of  his  estate 
consisted  of  unimproved  real  property,  held 
for  development  and  a  rise.  Ogden  v. 
Ogden  (1903)  40  Misc.  473,  82  N.  Y.  Supp. 
710. 

Where  the  personal  property,  at  the 
death  of  the  testator,  waB  not  sufficient  to 
pay  the  indebtedness  against  his  estate,  it 
may  be  inferred  that  the  testator's  purpose, 
in  postponing  distribution  for  a  period  of 
years,  was  to  enable  his  executors  to  hold 
such  of  his  real  estate  as  was  not  required 
to  pay  debts,  until,  in  their  judgment,  it 
should  be  wise  to  sell.  See  Armstrong  v. 
Barber    (1909)    239  111.  339,  88  N.  E.  246. 

M  Woodruff  v.  Woodruff  (1911)  72  Misc. 
249,   129  N.  Y.  Supp.  860. 

MOwen  v.  Owen  (1860)  13  N.  J.  Eq.  188. 

M  Pearson  v.  Hanson  (1907)  230  111.  610, 
82  N.  E.  813.    In  this  case,  the  court  said: 
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d.  Severance  of  legacy  from  estate. 

The  severance  of  the  subject-matter  of 
the  legacy  from  the  corpus  of  the  estate, 
as  by  a  direction  that  it  be  set  apart  by 
the  executors  or  given  to  trustees  for  the 
purpose  of  paying  the  legacy,  is  consid- 


ered as  a  circumstance  indicative  of  an 
intention  that  the  gift  shall  vest  in  in- 
terest immediately.*5  For  instances  in 
which  it  has  been  so  considered,  see  cases 
cited  in  footnote.88  It  is  not,  however, 
an  absolute  indication,  but  is  merely  one 


"There  is  no  reason  to  suppose  that  the 
testator  hoped,  believed,  or  anticipated  that 
the  condition  of  these  devisees  would  be 
any  different  at  the  end  of  the  ten  or 
twenty  years,  than  at  the  date  of  his 
death.  Their  incapacity  to  manage  the 
estate,  if  it  existed,  was  of  a  permanent 
character,  and  can  afford  no  rational  ex- 
planation why  the  testator  fixed  a  future 
date  for  the  enjoyment  of  the  devise. 
Again,  the  testator  limits  the  time  of 
enjoyment  of  the  other  two  devisees,  as 
to  whom  this  argument  does  not  apply,  to 
the  same  time  and  manner  as  to  the  two 
unfortunate  ones.  If  any  argument  can  be 
drawn  from  these  extrinsic  facts,  it  seems 
to  us  quite  as  reasonable  to  conclude  that 
the  unfortunate  condition  of  these  two 
devisees,  and  their  inability  to  accumulate 
property  and  provide  for  themselves  and 
their  heirs,  may  have  had  some  influence 
on  the  testator  in  leading  him  to  vest  in 
them  a  portion  of  his  estate  absolutely. 
But  we  do  not  regard  this  matter  as  having 
any   controlling   weight   either   way." 

86  in  determming  the  period  of  vesting, 
it  is  always  considered  a  material  circum- 
stance if  the  legacy  be  served  from  the 
rest  of  the  estate.  Re  Couturier  [1907]  1 
Ch.  (Eng.)  470,  76  L.  J.  Ch.  N.  S.  296,  96 
L.  T.  N.  S.  560. 

A  legacy  to  be  served  from  a  general 
estate  instanter,  for  the  use  and  benefit  of 
a  legatee,  is  a  very  different  thing  from  a 
legacy  to  be  severed  from  the  estate  only 
on  the  happening  of  a  particular  event. 
Lister  v.  Bradley  (1841)  1  Hare,  10,  66 
Eng.  Reprint,  930,  11  L.  J.  Ch.  N.  S.  49, 
5  Jut.   1034. 

Where  the  subject  of  the  gift  is  a  spe- 
cific fund,  separated  from  the  rest  of  the 
testator's  property,  the  court  will  seek  a 
construction  which  will  vest  the  gift  at 
the  earliest  moment.  Re  Bevan  (1887)  L. 
R.  34  Ch.  Div.  (Eng.)  716,  66  L.  J.  Ch.  N.  S. 
652,  56  L.  T.  N.  S.  277,  35  Week.  Rep.  400. 

Where  a  specific  legacy  is  set  apart  from 
an  estate  for  a  minor  legatee,  to  be  given 
her  at  a  time  in  the  future,  such  legacv  is 
vested.  Fox  v.  Hicks  (1900)  81  Minn.  197, 
50  L.R.A.  663,  83  N.  W.  538. 

Where  the  gift  is  to  be  severed  instanter 
from  the  general  estate,  for  the  benefit  of 
the  legatee,  and  in  the  meantime  the  inter- 
est thereof  is  to  be  paid  to  him,  that  is 
indicative  of  the  intent  of  the  testator 
that  the  legatee  shall,  at  all  events,  have 
the  principal,  and  is  to  wait  only  for  the 
payment  until  the  day  fixed.  Warner  v. 
Durant  (1879)   76  N.  Y.  133. 

A  severance  and  setting  apart  ot  a  par- 
ticular portion  of  the  estate  is  in  harmony 
with  an  intent  that  the  gift  shall  vest, 
rather   than   that    it    shall   be    contingent. 
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Fulton  Trust  Go.  v.  Phillips,  ante,  1070. 

The  severance  of  a  fund  from  the  gen- 
eral estate,  for  the  benefit  of  a  life  bene- 
ficiary and  a  remainderman,  is  indicative 
of  an  intention  to  make  an  immediate  gift. 
See  Stuart  v.  Spalding  (1883)  30  Hun 
(N.  Y.)  21. 

A  direction  that  a  legacy  shall  be  severed 
from  the  general  estate,  and  invested  by 
the  executors  for  the  benefit  of  the  legatees 
until  the  time  arrives  when  they  are  sever- 
ally entitled  to  the  principal,  is  indicative 
of  an  intention  that  the  legacy  shall  vest 
immediately.  Zartman  v.  Ditmars  (1899) 
37  App.  Div.  173,  55  N.  Y.  Supp.  908; 
Kessler  v.  Friede  (1899)  29  Misc.  187,  60 
N.  Y.  Supp.  891;  Harris  v.  Cook  (1908)  98 
Mo.  App.  38,  71  S.  W.  1126. 

A  bequest  which,  from  being  given  when 
the  legatee  attains  twenty-one,  might  not 
be  held  a  vested  legacy,  becomes  vested, 
when  coupled  w\th  a  provision  for  the  sev- 
erance of  the  fund  from  the  bulk  of  the 
estate,  and  an  intermediate  accumulation  m 
of  the  interest,  or  the  application  of  it  for* 
the  benefit  of  the  legatee.  Weyman  v. 
Ringold  (1849)   1  Bradf.   (N.  Y.)   40. 

The  severance  of  a  legacy  from  the  body 
of  testator's  estate,  to  be  invested  to 
make  a  provision  for  the  support  and 
education  of  the  legatee,  is  an  indication 
of  an  intent  to  make  him  the  beneficiary 
of  the  corpus  of  the  legacy,  especially  where 
testator  makes  no  limitation  over,  in  the 
event  of  the  legatee's  decease  before  at- 
taining age.  Robert's  Appeal  (1868)  59 
Pa.  70,  98  Am.  Dec.  312. 

When  the  subject  of  the  gift  is  sep- 
arated from  the  rest  of  the  estate,  and 
vested  in  trustees  for  the  benefit  of  the 
legatee,  the  gift,  although  in  form  con- 
tingent, will  be  held  vested.  Middleton's 
Estate  (1905)  212  Pa.  119,  61  Atl.  808; 
Saunders  v.  Vautier  (1841)  Craig  &  Ph. 
240,  41  Eng.  Reprint,  482,  10  L.  J.  Ch. 
N.  S.  354. 

WBrennan  v.  Brennan  [1894]  1  Ir.  R. 
69;  Re  Couturier  [1907]  1  Ch.  (Eng.)  470, 
76  L.  J.  Ch.  N.  S.  296,  96  L.  T.  N.  S.  560; 
Greet  v.  Greet  (1842)  5  Beav.  123,  49  Eng. 
Reprint,  524;  Dundas  v.  Wolfe  Murray 
(1863)  1  Hem.  &  M.  426,  71  Eng.  Reprint, 
185,  1  New  ReportB,  429,  32  L.  J.  Ch.  N.  S. 
151,  11  Week.  Rep.  359;  Potts  v.  Atherton 
(1859)  28  L.  J.  Ch.  N.  S.  486,  7  Week. 
Rep.  (Eng.)  331;  Re  Lyman  (1860)  2  L.  T. 
N.  S.  (Eng.)  662;  Ingram  v.  Suckling 
(1859)  7  Week.  Rep.  (Eng.)  386;  Butler  v. 
Butler  (1896)  29  N.  S.  145;  Re  Sproule 
(1889)  17  Ont.  Rep.  334;  Goff  v.  StTohm 
(1897)  28  Ont.  Rep.  553;  Fox  v.  Hicks 
(1900)  81  Minn.  197,  50  L.RJL.  663,  S3 
N.  W.  538;  Harris  v.  Cook  (1903)  98  Mo. 
App.  38,  71  S.  W.  1126;  Fisher  v.  Johnson 
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element  to  be  taken  into  consideration 
in  a  doubtful  case.87 

It  has  been  made  a  question  in  some 
cases,  whether  the  testamentary  direc- 
tions therein  involved  amounted  to  a 
severance.  It  has  been  held  that  a  di- 
rection to  executors,  to  invest  or  other- 
wise to  set  apart  a  fund  for  the  payment 
of  legacies  at  a  future  time,88  or  a  gift 
to  trustees  for  the  purpose  of  paying 
such  legacies,88  without  provision  for  its 
return  to  the  estate,  constitutes  a  sever- 
ance. But  a  direction  to  executors  to 
pay  out  a  sum  of  money  forming  the 
subject  of  a  postponed  gift  is  not  a 
severance  of  a  gift  from  the  rest  of  the 
estate,  as  in  the  case  of  a  bequest  to 
trustees;80  nor  is  there  a  severance, 
where  the  trust  or  direction  to  invest  is 
not  for  the  benefit  of  the  particular  lega- 
tees, but  for  the  purposes  of  the  will 
generally;91  or  the  subject  of  the  gift 

(1884)  38  N.  J.  Eq.  46;  Paterson  v.  Ellis 
(1833)  11  Wend.  (N.  Y.)  259;  Da  Costa  v. 
Bass  (1888)  48  Hun,  31,  15  N.  Y.  S.  R. 
281;  Re  Maley  (1911)  73  Misc.  195,  132 
N.  Y.  Supp.  492;  Crossman's  Estate  (1888) 
15  N.  Y.  S.  R.  841,  1  N.  Y.  Supp.  103; 
Rhode  Island  Hospital  Trust  Co.  v.  Noyes 
(1904)  26  R.  I.  323,  58  Atl.  999;  Hayes  v. 
Robeson  (1908)  29  R.  I.  216,  69  Atl.  686. 
OT  The  fact  that  a  fund  is  segregated  at 
once  from  the  estate,  and  devoted  to  the 
particular  trust,  is  one  of  the  tests  to  be 
used,  in  doubtful  cases,  in  determining 
whether  the  legacy  is  vested  or  not,  and 
most  commonly  arises  in  cases  where  there 
is  an  absence  of  language  that  can  be  con- 
strued into  a  gift,  as  distinguished  from  a 
mere  direction  to  pay;  but  when  the  lan- 
guage is  not  doubtful,  and  the  intention 
of  the  testator,  as  shown  by  the  language 
in  the  will,  is  clear,  that  the  legacy  should 
not  vest  immediately,  such  rule  of  con- 
struction has  no  application.  Bennett  v. 
Bennett  (1905)  217  111.  434,  4  LJUL(N.S.) 
470,  75  N.  E.  339. 

88  Re  Couturier  [1907]  1  Ch.  (Eng.)  470, 
76  L.  J.  Ch.  N.  S.  296,  96  L.  T.  N.  S.  560; 
Brennan  v.  Brennan  [1894]  1  Ir.  R.  69; 
Harris  v.  Cook  (1903)  98  Mo.  App.  38,  71 
S.  W.  1126;  Fisher  v.  Johnson  (1884)  38 
K.  J.  Eq.  46;  Crossman's  Estate  (1888)  15 
N.  Y.  S.  R.  841,  1  N.  Y.  Supp.  103;  Re 
Maley  (1911)  73  Misc.  195,  132  N.  Y.  Supp. 
492. 

89  See  Greet  v.  Greet,  5  Beav.  123,  49 
Eng.  Reprint,  524;  Potts  v.  Atherton 
(1859)  28  L.  J.  Ch.  N.  S.  486,  7  Week.  Rep. 
331;  Fox  v.  Hicks  (1900)  81  Minn.  197,  50 
Lr.R.A.  663,  83  N.  W.  538. 

90  Meredith  v.  Tooke  (1745)  cited  in  1 
Ves.  Jr.  Supp.  324,  34  Eng.  Reprint,  810. 

•iSee  Heath  v.  Perry  (1744)  3  Atk.  101, 
26  Eng.  Reprint,  861;  Re  Nunburnholme 
[1912]  1  Ch.  (Eng.)  489,  81  L.  J.  Ch.  N.  S. 
347,  160  L.  T.  N.  S.  361,  56  SoL  Jo.  343. 
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is  to  be  held  on  trust  for  another  pur- 
pose only.98 

e.  Provision  for  advancement  of 
legatees, 

A  provision  for  advancement  to  the 
legatees  before  the  time  for  distribution, 
especially  where  such  advancements  are 
directed  to  be  charged  against  them,  re- 
spectively, and  be  deducted  from  their 
respective  shares,  is  strongly  indicative 
of  an  idea  in  the  mind  of  the  testator 
that,  at  the  time  of  such  charges,  the 
legatee  has  some  vested  interest,  against 
which  these  charges  may  be  made.98 

/.   Intervention  of  trustees. 

The  fact  that  a  devise  or  legacy  is 
given  through  the  intervention  of  a  trus- 
tee is  without  hearing  on  the  question 
whether   it    is    vested    or   contingent.9* 

9*  See  Re  Jobson  (1889)  L.  R.  44  Ch.  Div. 
(Eng.)  154,  59  L.  J.  Ch.  N.  S.  245,  62  L.  T. 
N.  S.   148. 

9SSee  Fonereau  v.  Fonereau  (1748)  3 
Atk.  645,  26  Eng.  Reprint,  1171,  1  Ves.  Sr. 
118,  27  Eng.  Reprint,  929;  Vivian  v.  Mills 
(1839)  1  Beav.  315,  48  Eng.  Reprint.  961, 
8  L.  J.  Ch.  N.  S.  239 ;  Harrison  v.  Grimwood 
(1849)  12  Beav.  192,  60  Eng.  Reprint,  1033, 
18  L.  J.  Ch.  N.  S.  485,  13  Jur.  864;  Broas 
v.  Broas  (1908)  53  Mich.  310,  116  N.  W. 
1077;  Everitt  v.  Everitt  (1864)  29  N.  Y. 
39;  Goebel  v.  Wolf  (1889)  113  N.  Y.  405, 
10  Am.  St.  Rep.  464,  31  N.  E.  388;  Re 
Meikle  (1889)  2  Connoly,  97,  20  N.  Y. 
Supp.  88;  Kelly  v.  Dike  (1867)  8  R.  L  436; 
Underwood  v.  Diamukes  (1838)  Meigs 
(Tenn.)  299;  Whitman  v.  Young  (1875)  1 
Tenn.  Ch.  586. 

In  Torrey  v.  Shaw  (1840)  3  Edw.  Ch. 
(N.  Y.)  356,  an  intention  that  the  legatees 
should  take  immediate  vested  interests  was 
held  to  be  shown  by  a  clause  in  the  will, 
authorising  the  executors,  in  their  discre- 
tion, to  advance  to  any  of  them  any  part 
of  "their  respective  shares  of  the  estate/* 
before  the  time  fixed  for  distribution. 

94  The  same  rules  of  construction  apply, 
whether  the  conveyance  is  direct  or  through 
the  intervention  of  trustees.  Mercantile 
Bank  v.  Ballard  (1885)  83  Ky.  481,  4  Am. 
St.  Rep.   160. 

It  makes  no  difference  as  to  the  vesting, 
whether  the  legal  estate  be  devised  to  trus- 
tees who  are  required  to  convey  according 
to  the  directions  of  the  will,  or  whether  the 
interest  is  provided  to  take  effect  without 
the  intervention  of  trustees,  nor  that  the 
trust  provides  for  the  accumulation  of  in- 
come until  the  period  of  payment  or  distri- 
bution arrives.  Tayloe  v.  Mosher  (1868) 
29  Md.  443. 

That  there  are  words  of  gifts  to  the 
executors  in  trust  does  not  affect  the  rule 
applicable  to  the  beneficiaries  among  whom 
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The  interposition  of  a  trust  estate  will 
not  prevent  vesting;96  on  the  contrary, 
the  fact  that  the  property  is  given  to 
trustees  is  always  favorable  to  vesting, 
as  showing  a  separation  of  the  legacy 
from  the  bulk  of  the  testator's  estate — 
especially  where  some  of  the  trustees 
are  not  executors.96  And  the  vesting,  of 
&  legatee's  interest  will  not  be  post- 
poned, by  a  trust  spelled  out  by  impli- 
cation.97 

The  fact  that  a  gift  is  in  the  form  of 
a  direction  to  a  trustee  to  convey  or 
transfer  at  the  termination  of  the  trust 
is  of  but  little  significance,  inasmuch  as 
such  a  direction  is  necessary  or  suitable 
in  order  to  terminate  the  trust  estate, 
and  to  convert  the  equitable  estate  of 
the  ultimate  beneficiaries  into  legal  es- 
tates.98 

g.  Appointment  of  trustee  or  guardian 
for  minor  legatee. 

The  appointment  of  a  trustee  for  an 
infant  legatee,  during  minority,  is  strong 
evidence  of  an  intention  to  postpone  not 
the  vesting,  but  the  possession,  there 
being  no  use  of  appointing  a  trustee  un- 
less there  is  a  subject  for  trusteeship.99 

h.   Direction  to  accumulate. 

A  bequest  which,  from  being  a  mere 
direction  to  pay,  convey,  or  distribute  at 


a  future  time,  might  not  be  held  vested, 
will  be  considered  as  vested,  where  the 
intermediate  income  is  directed  to  be 
accumulated  for  the  benefit  of  the  lega- 
tees100 or  devisees.101 

The  case  is  otherwise,  however,  where 
the  income  is  directed  to  be  accumulated 
for  the  benefit  of  whoever  shall  ulti- 
mately become  entitled  to  the  princi- 
pal.10* 

i.  Effect  of  fact  that  legacy  is  to  be  paid 
out  of  fund  to  arise  subsequently  to 
testator's  decease. 

"An  imperative  power  of  sale  is  one 
of  the  facts  which  must  be  taken  into 
consideration  in  determining  the  inten- 
tion of  the  testator,  and,  when  consid- 
ered in  connection  with  other  provisions 
of  the  will,  it  may  be  an  indication  that 
it  was  intended  that  the  estate  should 
not  vest  until  the  imperative  power  of 
sale  was  exercised.  But  such  a  clause  in 
a  will  does  not  necessarily  prevent  a 
vesting,  especially  when  it  is  apparent 
from  the  other  provisions  of  the  will 
that  it  was  intended  that  the  estate 
should  vest."108 

Vesting  is  not  postponed  by  a  power 
of  sale  conferred  upon  the  executor,  for 
the  purpose  of  making  division.104  In 
principle,  there  is  no  difference,  so  far 
as  the  vesting  of  the  right  is  concerned, 


the  income  and  body  of  the  estate  are  to 
be  divided.  Rudd  v.  Cornell  (1902)  171 
N.  Y.  114,  63  N.  E.  823. 

It  is  immaterial  that  the  will  provides 
for  the  intervention  of  trustees  and  for  a 
conveyance  by  such  trustees,  since  there 
may  be  vested  remainder  in  an  equitable 
as  well  as  in  a  legal  estate.  Scofteld  v. 
Olcott  (1887)    120  111.  362,  11  N.  E.  367. 

95  Bryant  v.  Plummer  (1914)  111  Me. 
511,  90  Atl.  171. 

W  Pearson  v.  Dolman  (1866)  L.  R.  3  Eq. 
Eng.  315,  36  L.  J.  Ch.  N.  S.  258,  15  Week. 
Rep.   120. 

&?Canfield  v.  Fallon  (1899)  26  Misc.  345, 
57  N.  Y.  Supp.  149,  affirmed  on  opinion  of 
court  below  in  (1899)  43  App.  Div.  561,  60 
N.  Y.  Supp.  1134,  which  is  similarly 
affirmed  in  (1899)  161  N.  Y.  623,  55  N.  E. 
1093. 

9*  See  Minot  v.  Tappan  (1877)  122  Mass. 
535;  Weston  v.  Weston  (1878)  125  Mass. 
268. 

99  See  Branstrom  v.  Wilkinson  (1802)  7 
Ves.  Jr.  421,  32  Eng.  Reprint,  171;  Van  v. 
Clark  (1739)  1  Atk.  510,  26  Eng.  Reprint, 
322;  Nelson  v.  Pomeroy  (1894)  64  Conn. 
257,  29  Atl.  534;  Bowman  v.  Long  (1857) 
23  Ga.  242:  Paterson  v.  Ellis  (1833)  11 
Wend.  (N.  Y.)  259;  Brown  v.  Brown  (1898) 
27  App.  Div.  45,  50  N.  Y.  Supp.  185;  Wade 
r.  Dick  (1840)  36  N.  C.  (1  Ired.  Eq.)  313; 
Green  v.  Green  (1882)  86  N.  C.  546;  Hooker 
v.   Bryan    (1905)    140  N.   C.  402,  53   S.   E. 
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130;  Bayard  v.  Atkins  (1848)  10  Pa.  16: 
Rhode  Island  Hospital  Trust  Co.  v.  Noyes 
(1904)  26  R.  I.  323,  58  Atl.  999. 

lOOWeyman  v.  Ringold  (1849)  1  Bradf. 
(N.  Y.)  40.  See  also  cases  cited  in  note 
52  supra. 

WiPeard  v.  Kekewich  (1852)  15  Beav. 
166,  51  Eng.  Reprint,  600,  21  L.  J.  Ch.  N.  S. 
456. 

102  Where  what  is  to  be  distributed  con- 
sists not  only  of  the  residue  but  of  the 
accumulated  income,  this  tends  to  show 
that  the  vesting  of  the  whole  is  postponed 
until  the  arrival  of  the  event  upon  which 
the  distribution  is  made  to  depend.  Cro- 
nan  v.  Adams  (1904)  185  Masa.  436,  70 
v     t?    423 

*  See  also'  Re  Hume  [1912]  1  Ch.  (Eng.> 
693,  81  L.  J.  Ch.  N.  S.  382,  106  L.  T.  N.  S. 
335,  56  Sol.  Jo.  414;  Wilson  v.  Knox  (1884) 
Ir.  L.  R.  13  Eq.  349. 

108  Re  Brown  (1897)  154  N.  Y.  313,  48 
N.   E.   537. 

104  Tazewell  v.  Smith  (1823)  1  Rand. 
(Va.)   313,  10  Am.  Dec  533. 

An  estate  may  vest  to  the  execution  of 
the  power,  which  may  be  for  the  purpose 
of  distribution  only,  the  effect  of  which 
would  be  to  transfer  the  title  in  the  realty 
to  the  proceeds.  Re  Brown  (1897)  154 
N.  Y.  313,  48  N.  E.  537. 

That  the  estate  is  ordered  to  be  sold 
and  the  proceeds  divided,  after  the  ter- 
mination of  the  life  estate,  thereby  work- 
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between  a  direction  to  divide  the  prop- 
erty and  a  direction  to  sell  the  property 
and  divide  the  proceeds.105 

Gifts  or  shares  or  legacies,  to  be  paid 
out  of  a  fund  or  surplus  to  be  collected 
in,  or  ascertained  and  divided,  may  be 
held  to  vest  absolutely,  before  the  fund 
is  collected,  or  the  surplus  ascertained, 
or  division  actually  made.106 

The  fact  that  the  subject  of  the  gift 
does  not  come  into  existence  until  the 
time  appointed  for  distribution  is,  how- 
ever, a  circumstance  tending  to  show 
that  the  gift  is  contingent.107 


A  legacy  is  not  rendered  contingent 
by  the  fact  that  the  fund  out  of  which 
it  is  to  be  paid  is  not  to  be  raised  until 
a  certain  person  becomes  of  age.108 

j.  Presence  or  absence  of  gift  over. 

A  limitation  over,  disposing  of  the 
property  to  another  in  case  of  the  death 
of  the  prior  devisee,  affords  a  strong 
argument  in  favor  of  the  devisee  taking 
a  vested  interest,109  especially  where  the 
gift  is  to  take  effect  at  the  termination 
of  a  precedent  estate,  and  the  gift  over 


ing  an  equitable  conversion  of  the  estate 
or  interest  in  remainder,  is  of  no  import- 
ance in  determining  the  character  of  that 
remainder.  Haupton  v.  Carpenter  (1900) 
10  App.  D.  C.  524;  Cropley  v.  Cooper  (1874) 
19  Wall.  (TJ.  S.)  167,  175,  22  L.  ed.  109, 
113;  Myers  v.  Adler  (1887)  6  Mackey 
(D.  C.)  515,  I  L.R.A.  432;  McGinnis  v. 
Foster  (1848)  4  Ga.  377;  Legwin  v.  McRee 
(1887)  79  Ga.  430,  4  S.  E.  803;  Man  ice  v. 
Manice  (1871)  43  N.  Y.  303;  De  Vaughn 
v.  McLeroy  (1889)  82  Ga.  087,  10  S.  E.  211. 
The  fact  that  the  gift  is  of  avails  to  be 
raised  at  a  future  period  does  not  affect 
the  principle.  It  is  a  right  to  receive  the 
thing  given,  at  a  future  period,  which  vests 
immediately.  The  change  in  the  form  or 
description  may  effect  the  payment,  not 
the  right.  Tucker  v.  Ball  (1847)  1  Barb. 
(N.  Y.)   94. 

A  provision  for  converting  the  testator's 
estate  into  money,  for  absolute  equality  in 
division,  furnishes  no  foundation  for  the 
belief  that  he  thereby  intended  to  post- 
pone, beyond  his  death,  the  vesting  in  his 
children  of  the  right  to  his  estate.  Johnes 
v.  Beers  (1880)  57  Conn.  295,  14  Am.  St. 
Rep.  101,  18  Atl.  100. 

10«Atchinson  v.  Francis,  ante,  1087; 
Field  v.  Hallowell  (1851)  12  B.  Mon.  (Ky.) 
517. 

106  Manice  v.  Manice  (1871)  43  N.  Y. 
303. 

107  gee  Vincent  v.  Newhouse  (1881)  83 
N.  Y.  505;  Shipman  v.  Rollins  (1885)  98 
N.  Y.  311;  Cogan  v.  McCabe  (1898)  23 
Misc.  739,  32  N.  Y.  Supp.  48;  Elliott's 
Estate  (1899)  27  Misc.  258,  68  N.  Y.  Supp. 
603;  Knisely  v.  Young  (1912)  33  Ohio  C.  C. 
439. 

Where  the  gift  is  of  money  and  the 
direction  to  convert  the  estate  is  absolute, 
the  legacy  given  to  a  class  of  persons  vests 
in  those  who  answer  the  description,  and 
are  capable  of  taking  at  the  time  of  the 
distribution.  Re  Crane  (1900)  164  N.  Y. 
71,  58  N.  E.  47,  citing  Teed  v.  Morton 
(1875)  60  N.  Y.  506;  Re  Baer  (1895)  147 
N.  Y.  348,  41  N.  E.  702,  and  Smith  v. 
Edwards  (1882)  88  N.  Y.  92. 

Where  there  is  a  provision  directing  con- 
version of  an  estate  into  money,  and  pay* 
ment  to  and  distribution  thereof  among  a 
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certain  class,  upon  the  death  of  the  bene- 
ficiary for  life  under  a  trust  estate,  it  is 
well  settled  that  no  interest  vests  until 
the  death  of  the  life  tenant  occurs,  and 
that  the  distribution  will  be  to  those  of 
the  class  then  surviving.  Re  Leonard 
(1917)   218  N.  Y.  513,  113  N.  E.  491. 

The  fact  that  the  fund  out  of  which  the 
legacies  are  to  be  paid  was  not  to  come 
into  existence  until  the  decease  of  the  life 
tenant  is  without  significance,  where  the 
property  from  which  the  legacies  are  to 
proceed  is  not  real  estate  only,  but  is  both 
personal  and  real,  and  there  is  nothing  to 
show  that  the  personalty  has  not  always 
been  amply  sufficient  to  pay  the  legacies, 
whenever  they  should  be  payable.  Colt  v. 
Rolston   (1887)  44  Hun  (N.  Y.)  548. 

108  In  Re  Campbell  (1906)  149  CaL  712, 
87  Pac.  573,  where  testator  directed  that 
his  mining  property  should  be  held  for  cer- 
tain prices  until  his  daughter  Bhould  arrive 
at  the  age  of  twenty-one  years,  and  that, 
when  that  time  should  arrive,  the  property 
should  be  disposed  of  for  the  best  price 
obtainable,  and  the  proceeds  thereof  divided 
as  directed,  it  was  held  that  the  interests 
of  the  legatees  in  the  proceeds  vested  upon 
the  death  of  the  testator,  enjoyment  only 
being  postponed  until  the  fund  out  of  which 
payment  was  to  be  made  should  be  realized. 

109  A  limitation  over,  disposing  of  the 
property  to  another  in  case  of  the  death 
of  the  prior  devisee,  under  certain  circum- 
stances, always  affords  a  strong  argument 
in  favor  of  the  prior  devisee's  taking  a 
vested  interest;  and  the  weight  of  the 
argument,  especially  as  to  the  intention 
of  the  testator,  is  proportionally  increased 
by  the  proximity  of  relationship,  when  the 
class  of  intermediate  remaindermen  are 
lineal  descendants  of  the  testator,  and  the 
ultimate  remaindermen  are  collateral  and 
remote  relations.  McGregor  v.  Toomer 
(1848)  2  Strobh.  Eq.  (S.  C.)  51. 

See  also  Smither  v.  Willock  (1804)  9 
Ves.  Jr.  233,  32  Eng.  Reprint,  592;  Church- 
man's Appeal  (1888)  9  Sadler  (Pa.)  428,  22 
W.  N.  C.  131,  12  Atl.  600. 

As  to  the  effect  of  a  gift  over,  where  the 
devise  or  bequest  is  upon  the  attainment 
of  a  certain  age,  see  note  in  L.RJL1915C, 
pp.   1063  et  seq. 
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is  upon  a  contingency  other  than  that  of 
surviving  such  termination.110 

On  the  other  hand,  where  the  bequest 
is  of  residue,  or  there  is  no  residuary 
disposition  into  which  a  lapsed  legacy 
would  fall,  the  absence  of  a  gift  over 
may  be  taken  as  indicating  that  the  tes- 
tator regarded  the  gift  as  vesting:  imme- 
diately.111 

The  fact  that  testator  provides  that, 
if  a  legatee  shall  die  in  his  lifetime  leav- 
ing issue,  the  issue  shall  take  the  legacy, 
but  makes  no  provision  as  to  what  shall 
become  of  the  interest  of  a  legatee  dying 
after  his  death,  and  before  the  termina- 
tion of  the  precedent  estate,  tends  to 
show  that  he  intended  that  the  legacy 
should  vest  at  his  death.111 


Ic.  Presence  or  absence  of  provision,  for 
survivorship  among  legatees. 

The  vesting  of  a  legacy  is  not  pre- 
vented by  a  provision  for  survivorship 
among  the  legatees;118  on  the  contrary, 
the  fact  that  the  will  contains  a  clause 
of  survivorship,  which  would  be  wholly 
useless  if  the  vesting  in  interest  were 
postponed,  is  a  circumstance  going  to 
show  an  intention  to  give  an  immediate 
interest.114 

The  presumption  arising  from  the 
presence  of  a  survivorship  clause  is  not, 
however,  a  very  strong  one,  for  the 
clause  may  have  been  added  from  excess 
of  caution,  or  from  inadvertence.116 

The  fact  that  the  testator  provides  for 
survivorship,  with  reference  to  another 


"0  See  Shangle  v.  Hallock  (1896)  6  App. 
Div.  65,  39  N.  Y.  Supp.  619. 

"I  See  Re  Wrey  (1885)  L.  R.  30  Ch.  Div. 
(Eng.)  507,  54  L.  J.  Ch.  N.  S.  1098,  53  L.  T. 
N.  S.  334;  Tones  v.  Collins  (1885)  67  Iowa, 
369,  56  Am.  Rep.  346,  25  N.  W.  287;  Bryant 
v.  Plummer  (1914)  111  Me.  511,  90  Atl. 
171;  Fuller  v.  Winthrop  (1861)  3  Allen 
(Mass.)  51;  Wintermute  v.  Snvder  (1836) 
3  N.  J.  Eq.  489;  Fulton  Trust  Co.  v. 
Phillips,  ante,  1070;  Da  Costa  v.  Bass, 
(1888)  48  Hun,  31,  15  N.  Y.  S.  R.  281; 
Murtha  v.  Wilcox  (1900)  47  App.  Div.  526, 
62  N.  Y.  Supp.  481;  Ogden  v.  Ogden  (1903) 
40  Misc.  473,  82  N.  Y.  Supp.  710;  Vander- 
poel  v.  Burke  (1909)  63  Misc.  545,  118 
If.  Y.  Supp.  548;  Re  McQueen  (1917)  99 
Misc.  185,  163  N.  Y.  Supp.  287;  McClure's 
Appeal  (1872)  72  Pa.  414;  Mull  v.  Mull 
(1876)  81  Pa.  393;  Staples  v.  D'Wolf 
(1864)  8  R.  I.  74. 

Where  no  provision,  by  way  of  cross 
remainder  or  otherwise,  has  been  made  for 
the  death  of  the  beneficiary  during  the 
continuance  of  the  trust,  it  is  the  neces- 
sary legal  result  that  the  postponement, 
until  its  expiration,  of  the  payment  and 
transfer  to  him  of  the  principal  of  his 
share,  is  to  be  taken  as  intended  solely  for 
his  protection.  Mallory  v.  Mallory  (1900) 
72  Conn.  494,  45  Atl.  164. 

The  absence  of  a  provision  that,  in  case 
of  the  death  of  a  legatee  previous  to  the 
termination  of  the  precedent  estate,  his 
portion  Bhould  go  to  his  children,  if  any, 
or  to  the  survivors,  if  he  should  die  child- 
less, tends  to  show  that  the  legacy  was 
vested.  Tucker  v.  Ball  (1847)  1  Barb. 
(N.  Y.)   94. 

In  Re  Lotz  (1905)  92  Misc.  683,  157  N.  Y. 
Supp.  685,  it  is  said:  "The  absence  of  a 
gift  over  in  the  four  instances  ia  consistent 
only  with  a  conviction  on  the  part  of  the 
testatrix  that  she  had  exhausted  her  testa- 
mentary intention  with  respect  to  the  four 
shares,  and  had  left  them  where  she  meant 
them  to  stay.  If  these  four  gifts  were 
contingent  upon  the  survival  of  the  bene* 
ficiaries  for  whom  they  were  primarily 
intended,   intestacy  would  result.     A  con- 
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struction    which    would    have    this    effect 
should  be  avoided." 

The  Bame  rule  prevails,  where  the  gift 
Is  upon  the  attainment  of  a  specified  age. 
See  note  in  L.R.A.1915C,  at  page  1056. 

IWSnell  v.  Tuttle  (1887)  44  Hun  (N.  Y.) 
324. 

For  an  instance  in  which  a  substantial 
gift  in  favor  of  the  issue  of  any  child  dying 
in  testator's  lifetime  was  not  sufficient  to 
overcome  the  effect  of  the  form  in  which 
the  gift  was  made,  notwithstanding  there 
was  no  provision  in  case  of  the  child's 
death  before  the  time  of  distribution,  see 
Re  Cameron  (1894)  76  Hun,  429,  27  N.  Y. 
Supp.  1031. 

iiBDeane  v.  Test  (1803)  9  Ves.  Jr.  146, 
32  Eng.   Reprint,   558,    1    Smith,    112. 

114  Re  Bartholomew  (1849)  1  Macn.  &  G. 
354,  41  Eng.  Reprint,  1302,  1  Hall  A  Tw. 
565,  47  Eng.  Reprint,  1534,  19  L.  J.  Ch. 
N.  S.  237,  14  Jur.  181. 

See  also  Wetherell  v.  Wetherell  (1863) 
1  DeG.  J.  &  S.  134,  46  Eng.  Reprint.  52; 
Tatem  v.  Tatem   (1836)   1  Miles  (Pa.)   309. 

A  provision  in  favor  of  survivors,  in  case 
a  legatee  should  die  before  the  termination 
of  the  precedent  estate,  is  indicative  that 
the  legatee  has  a  vested  interest.  See 
Scurfield  v.  Howes  (1790)  3  Bro.  Ch.  90,  29 
Eng.  Reprint,  425. 

ll«In  Barker  v.  Lea  (1823)  Turn.  A  R. 
413,  37  Eng.  Reprint,  1160,  24  Revised  Rep. 
85,  it  was  held  that,  although  a  gift  over 
to  the  survivors,  in  the  case  of  the  death 
of  any  legatee  unmarried  and  without 
issue,  would,  in  case  of  ambiguity,  have 
afforded  a  strong  ground  for  contending 
that  the  original  shares  were  vested  inter- 
ests, though  not  payable  till  the  attain- 
ment of  a  specified  age,  it  was  insufficient, 
of  itself,  to  overcome  the  effect  of  words 
of  gift,  by  which  the  attainment  of  such 
age  was  annexed  to  the  substance  of  the 
bequeBt. 

In  Russel  v.  Buchanan  (1836)  7  Sim.  628, 
58  Eng.  Reprint,  979,  6  L.  J.  Ch.  N.  S.  122, 
interests  were  held  contingent,  notwith- 
standing such  construction  rendered  the 
survivorship    clause    superfluous.     Another 
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event,  implies  that  the  gift  is  not  con- 
tingent npon  surviving  the  time  of  pay- 
ment; and,  in  such  case,  the  desire  to 
give  the  will  a  construction  which  will 
make  all  its  parts  harmonize  may  influ- 
ence the  court  to  hold  that  the  legacy 
vests  at  the  time  when  the  survivorship 
clause  ceases  to  operate.118 

Where  the  gift  is  not  one  to  a  class, 
hut  to  individuals,  the  absence  of  words 
of  survivorship  is  indicative  of  an  inten- 
tion that  it  shall  vest  at  once.117 

The  absence  of  words  of  survivorship 
has  a  special  significance,  where,  in 
other  provisions  of  the  will  in  which  the 
testator  desired  to  provide  for  survivor- 
ship, he  used  apt  words  expressing  the 
said  purpose.118 

I.  Effect  of  provision  substituting  the 
issue  of  any  legatee  who  may  die  be- 
fore division. 

The  existence  in  a  will  of  a  provision, 
substituting  the  issue  of  any  legatee  who 
may  die  before  division,  cannot  be  said 
to  have  any  definite  bearing  upon  the 
question  of  vesting.  It  has  been  argued, 
on  the  one  hand,  that  such  a  provision 
indicates  that  the  testator  did  not  con- 
template a  vesting  before  the  time  of 
division,  as  otherwise  the  issue  would 
take  anyway,  by  inheritance  from  their 


parent;  on  the  other,  that  a  substitu- 
tional clause  implies  the  devesting  of  an. 
already  vested  interest.  The  contradic- 
tory character  of  the  decisions,  constru- 
ing wills  containing  such  a  provision, 
makes  the  statement  of  any  general  rule 
impossible.119 

But  where  there  is  a  provision  in  favor 
of  issue,  in  event  of  the  legatee's  death 
before  a  certain  time  other  than  the  time 
of  payment,  it  is  indicative  of  an  intent 
to  give  the  legatee  a  vested  interest.180 

m.  Assisting  construction  by  reference 
to  other  gifts. 

In  some  cases,  the  construction  of  a 
testamentary  gift  has  been  materially 
assisted  by  reference  to  other  gifts, 
which  were  clearly  vested,  to  persons 
standing  in  the  same  relation  to  the  , 
testator. 

So,  a  gift  to  grandsons  may  be  con- 
sidered vested,  because  a  gift  to  a 
granddaughter  is  clearly  vested;181  and 
a  gift  to  the  children  of  a  son  may  be 
vested,  because  gifts  to  the  children  of 
other  sons  and  daughters  are  clearly 
vested.188 

And  anything  that  indicates  an  inten- 
tion on  the  part  of  the  testator,  that 
one  or  more  individuals  of  a  designated 
class    should'  enjoy   a   vested    interest, 


instance  in  which  the  survivorship  clause 
was  disregarded  is  Bull  v.  Pritchard  (1825) 
1  Russ.  Ch.  213,  38  Eng.  Reprint,  83,  7  L.  J. 
Ch.  41,  25  Revised  Rep.  27. 

In  Johnson  v.  Terry  (1903)  130  Ala.  614, 
36  So.  775,  a  survivorship  clause  was  relied 
on  to  show  that  a  gift  to  children  upon 
respectively  attaining  twenty-one  was  con- 
tingent. 

no  See  Ex  parte  Turk  (1849)  1  Bradf. 
(N.  Y.)  110;  Gunning's  Estate  (1884)  Ir. 
L.  R.  13  Eq.  203. 

1W  See  VanWyck  v.  Bloodgood  (1850) 
1  Bradf.  (N.  Y.)  154;  Lloyd  v.  Van  Ant- 
werp (1875)  50  How.  Pr.  (N.  Y.)  81;  Pat- 
terson v.  Hawthorn  (1824)  12  Serg.  &*R. 
(Pa.)  114;  McClure's  Appeal  (1872)  72  Pa. 
414;  Bridge  water  v.  Gordon  (1854)  2  Sneed 
(Tenn.)  5;  Smith  v.  Smith  (1903)  116  Wis. 
570,  93  N.  W.  452. 

118  See  Fulton  Trust  Co.  v.  Phillips, 
ante,  1070. 

119  It  is  an  argument  of  some  force  that 
a  provision  for  the  substitution  of  issue 
of  a  deceased  legatee  is  needless,  except 
upon  a  construction  which  postpones  vest- 
ing. Re  Tienken  (1899)  131  N.  Y.  391,  30 
N.  E.  109. 

A  substantial  gift  in  favor  of  the  issue 
of  any  legatee  dying  before  the  time  of 
distribution  may  make  the  remainder  a 
contingent  one.  See  Clark  v.  Cammann 
(1899)    160  N.  Y.  315,  64  N".  E.  709. 

For    note    on    "Character    of    remainder 


given  by  will,  as  affected  by  a  direction 
that  children,  etc.,  of  a  deceased  remain- 
derman shall  take  their  parent's  share," 
see  37  LJLA.(N.S.)  728. 

For  instances  in  which  a  provision,  sub- 
stituting the  issue  of  any  legatee  who 
should  die  in  the  meantime  leaving  issue, 
has  been  held  to  indicate  an  intention  that 
the  legacy  should  not  vest,  see  Ross  v. 
Ware  (1909)  131  Ky.  828,  116  S.  W.  241, 
and  Fulkerson  v.  Bullard  (1855)  3  Sneed 
(Tenn.)  260. 

For  an  instance  in  which  the  legacy  has 
been  held  contingent,  notwithstanding  a 
provision  for  the  substitution  of  issue,  see 
Martineau  v.  Rogers  (1856)  8  De  G.  M.  & 
G.  328,  44  Eng.  Reprint,  416,  25  L.  J.  Ch. 
N.  S.  398,  4  Week.  Rep.  502. 

For  instances  in  which  legacies  have  been 
held  vested,  subject  to  be  devested  by  death 
leaving  issue  before  distribution,  see  Leem- 
ing  v.  Sherratt  (1842)  2  Hare,  14,  67  Eng. 
Reprint,  6,  11  L.  J.  Ch.  N.  S.  423,  6  Jur. 
683;  Murphy  v.  Murphy  (1873)  2  Grant,  Ch. 
(U.  C.)  575;  Butler  v.  Butler  (1896)  29 
N.  S.  145. 

This  list  of  instances  does  not  purport 
to  be  complete. 

ISO  See  Crossman  v.  Crossman  (1887)  6 
Dem.  (N.  Y.)    148. 

Wi  See  Hayes  v.  Robeson,  29  R.  I.  216, 
69  Atl.  686. 

1*2  See  Cropley  v.  Cooper,  19  Wall. 
(U.  S.)    167,  22  L.  ed.  109. 
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tends  to  show  that  all  of  the  class  are  to 
take  vested  interests.188  But  the  rule 
that  any  provision  in  regard  to  a  par- 
ticular member  of  a  class,  affecting  or 
defining  the  time  of  vesting,  or  tending 
to  determine  whether  the  estate  was  in- 
tended to  be  contingent  or  vested,  should 
be  applied  to  all  the  members  of  the 
class,  is  not  a  rule  of  universal  force 
and  application.  In  ordinary  cases,  and 
in  the  absence  of  any  other  guide  to  the 
intent,  it  is  a  circumstance  of  controlling 
weight;  but  each  case  will  depend  for 
its  construction,  in  a  great  measure, 
upon  its  own  peculiar  language,  phrase- 
ology* and  circumstances.184 

The  fact  that  a  contingency  is  attached 
to  other  similar  legacies  shows  that  those 
to  which  it  is  not  attached  are  vested.185 

But,  where  testator  has  avowed  a  pur- 
pose to  maintain  an  equality  among  the 
legatees,  the  fact  that  the  interests  of 
some  of  them  are  contingent  upon  sur- 
viving the  time  of  distribution  shows 
that  all  were  intended  to  be  contin- 
gent.186 

The  fact  that  another  gift  in  the  will, 
taking  effect  at  testator's  death,  was 
made  in  the  same  phraseology,  is  indica- 
tive of  an  intention  that  a  gift  of  a 
remainder  interest  shall  vest  at  once.187 

The  fact  that  the  word  " divide' '  is 
used  in  other  parts  of  the  will,  with  the 


interest,  is  indicative  that  it  is  used  in 
the  same  sense,  in  the  clause  in  ques- 
tion.188 

Where  other  clauses  in  the  will,  giving 
legacies  to  the  same  legatees,  are  dif- 
ferent in  language,  the  presumption  in 
favor  of  an  intention  to  give  an  imme- 
diate interest  is  not  so  strong.^88 

For  further  instances  in  which  the 
construction  has  been  assisted  by  refer- 
ence to  other  gifts,  see  footnote.180 

n.  Effect  of  express  direction  as  to 

vesting. 

The  fact  that  the  testator  has  declared 
that  a  legacy  shall  be  " vested"  at  a 
certain  period,  while  some  indication  of 
intention,  is  not  necessarily  conclusive, 
inasmuch  as  the  word  "vested"  is  capa- 
ble of  three  meanings:  First,  as  mean- 
ing vested  in  interest — its  primary  and 
ordinary  meaning;  second,  as  vested  in 
possession  or  enjoyment — where  it  is, 
when  used  in  connection  with  legacies, 
equivalent  to  "payable;"  and  third,  as 
"not  subject  to  be  devested,"  or  "inde- 
feasible." M1 

o.  Inferences  from  peculiarities  of 
phraseology  employed. 

In  numerous  instances,  the  courts  have 
seized  upon  some  turn  of  expression 
used,  as  indicative  of  the  testator's  in- 


evident   intention   of  passing  a  vested  I  tention.     Such   expressions  may  be  in 


123  Thus,  in  a  devise  of  an  estate  to  his 
wife  for  life,  and,  at  her  death,  to  be 
equally  divided  among  their  children,  a 
provision  that  the  widow  may  make  ad- 
vancements to  the  children,  to  be  accounted 
for  in  the  final  division,  will  suffice  to  give 
all  a  vested  interest.  Whitman  v.  Young 
(187S)  1  Tenn.  Ch.  586. 

l^Tayloe  v.  Mosher   (1868)   29  Md.  443. 

l«Monkhouse  v.  Holme  (1783)  1  Bro. 
Ch.  298,  28  Eng.  Reprint,  1143. 

l*«See  Re  Kings  County  Trust  Co. 
(1913)  168  App.  Div.  453,  143  N.  Y.  Supp. 
597. 

l»7  See  Weinstein  v.  Webber  (1904)  178 
N.  Y.  94,  70  N.  B.  115. 

The  fact  that  other  property  is  directed 
to  be  sold  as  soon  as  convenient  after  the 
decease  of  the  testator,  and  the  proceeds 
to  be  equally  divided  among  his  children, 
goes  to  show  that  the  postponement  of  a 
gift,  to  take  effect  upon  the  decease  of  his 
widow,  was  for  the  purpose  of  letting  in 
her  life  estate.  Fields  v.  Hallowell  (1851) 
12  B.  Mon.   (Ky.)   517. 

W8See  Carr  v.  Smith  (1898)  25  App. 
Div.  214,  49  N.  Y.  Supp.  351,  affirmed 
in   (1900)    161  K  Y.  636,  57  N.  E.  1106. 

1*9  See  Willett  v.  Rutter  (1886)  84  Ky. 
317,  1  S.  W.  640. 


142  K.  W.  418;    Crause  v.   Crauee    (1912) 

147  Ky.  313.  144  S.  W.  49;  Weller  v.  Kolb 
(1916)  128  Md.  221,  97  Atl.  542;  Hall  v. 
Tufts  (1836)  18  Pick.  (Mass.)  455;  Barton 
v.  Bigelow  (1855)  4  Gray  (Mass.)  353; 
Cushman  v.  Arnold  (1904)  185  Mass.  165, 
70  N.  E.  43;  Cook  v.  McDowell  (1894)  52 
N.  J.  Eq.  351,  30  Atl.  24;  Shipman  v. 
Rollins  (1885)  98  N.  Y.  311;  Williams  v. 
Freeman  (1885)  98  N.  Y.  577;  Re  Ball 
(1895)  11  Misc.  433,  33  N.  Y.  Supp.  418; 
Thomson  v.  Hill  (1895)  87  Hun,  111,  33 
N.  Y.  Supp.  810;  Aldridge  v.  Aldridge 
(18§9)  43  App.  Div.  411,  60  N.  Y.  Supp. 
69;  Re  Myers  (1916)  98  Misc.  108,  162 
N.  Y.  Supp.  119;  Buckley  v.  Reed  (1850) 
15  Pa.  83. 

181  The  fact  that  the  testator  has  re- 
ferred to  a  legacy  as  "vesting"  at  a  future 
time  is  not  conclusive,  inasmuch  as  the 
words  may  refer  to  a  vesting  in  possession, 
as  well  as  to  vestinsr  in  interest.  Ogden  v. 
Osrden  (1903)  40  Misc.  473,  82  N.  Y.  Supp. 
710. 

For  instances  in  which  the  word  "vested" 
was  held  to  have  been  used  in  other  than 
its  ordinary  meaning,  and  instances  in 
which  the  context  was  held  to  require  it 
to  be  read  as  referring  to  vesting  in  pos- 
session, or  equivalent  to  "payable,"  or  as 
meaning  "indefeasible,"  where  used  in  con- 


•  ,      *.      *-,.       it.      w^kv.  lUDAUiUg  1UUC1C»01U1C|  HUCIC      U9CU      111     V.MM.- 

i«o  Blain   v.  Dean   (1913)    100  Iowa,  708,  [nection  with  gifts  upon  attaining  a  certain 
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themselves,  inconclusive,  but  axe  worth 
noticing  for  their  cumulative  effect. 

The  fact  that  the  gift  is  not  alone  to 
the  legatees  named,  but  "to  them  and 
their  heirs  forever/' is  entitled  to  weight, 
as  such  words  show  that  the  testator 
had  in  mind  a  permanent  separation 
from  the  bulk  of  his  estate,  of  the 
amount  of  the  legacies,  and  a  transmis- 
sion of  it  in  a  legal  course  of  succes- 
sion.188 The  use  of  the  words,  "execu- 
tors, administrators,  or  assigns,"  in 
connection  with  the  designation  of  the 
legatee,  is  also  significant.*88  And  a  pro- 
vision that  in  case  of  the  death  of  the 
original  beneficiary,  the  legacy  shall  go 
to  "his  heirs  and  assigns,"  is  indicative 
of  an  intention  to  make  a  present  rather 
than  a  future  gift.184 

The  use  of  the  word  "share,"  ot 
"portion,"  in  referring  to  the  interest 
taken  by  a  legatee,  has  been  character- 
ized, on  the  one  hand,  as  indicative  of 
an  immediate  vesting,185  and,  on  the 
other  hand,  as  equivocal.186 

The  fact  that  the  testator,  speaking 
with  reference  to  another  provision  of 
his  will  in  which  there  was  a  direction 


to  pay,  characterized  it  as  a  gift  or  be- 
quest is  a  circumstance  to  be  taken  into 
consideration.187 

The  fact  that  the  trustee  was  not 
directed  to  convey,  but  simply  to  deliver 
over  and  give  the  possession  of  the  prop- 
erty, has  been  regarded  as  indicative  of 
an  intention  that  the  devisee's  estate 
should  vest  immediately.188 

p.  Miscellaneous. 

Where  the  testator  has  fixed  his  own 
death  as  the  date  when  the  legatees  are 
to  be  ascertained,  as  where  the  gift  is 
to  such  of  his  children,  or  to  such  of  his 
brothers  and  sisters,  etc.,  as  shall  sur- 
vive him,189  or  where  he  has  directed  a 
division,  at  the  termination  of  the  prece- 
dent estate,  into  a  certain  number  of 
shares  or  portions,  and  not  into  as  many 
shares  or  portions  as  there  should  be 
survivors  of  the  legatees,140  an  intention 
that  they  shall  take  an  immediate  inter- 
est is  manifest. 

So,  also,  the  fact  that  the  amount  of 
the  legacies  is  fixed  with  reference  to 
the  value  of  the  estate  at  the  time  of  the 
testator's  death  is  indicative  of  an  inten- 


age,  see  note  in  L.R.A.1915C,  at  pp.  1065- 
1068. 

MBLoder  v.  Hatfield  (1877)  71  N.  Y. 
92. 

The  use  of  the  words,  "and  his  heirs," 
in  connection  with  a  direction  to  pay  over 
to  a  certain  person,  showing  that  the  tes- 
tator had  in  mind  the  transmission  of  the 
legacy  in  a  different  course  of  succession, 
indicates  that  he  intended  it  to  vest  at  his 
death.  See  Stuart  v.  Spaulding  (1883) 
30  Hun    (N.   Y.)    21. 

The  word  "heirs,"  when  used  in  the  gift 
of  a  legacy,  means  "personal  representa- 
tives," and  may  have  the  effect  to  make 
the  legacy  vested,  in  cases  where  it  would 
otherwise  be  contingent.  See  Reed  v. 
Buckley  (1843)  5  Watts  &  S.  (Pa.)  517, 
40  Am.  Dec.  631;  Re  Radford  (1902)  37 
Misc.  241,  75  N.  Y.  Supp.  255. 

MS  The  words,  "executors,  administrators, 
or  assigns,"  although  they  will  not  prevent 
the  lapse  of  a  legacy  by  the  death  of  the 
legatee  in  the  lifetime  of  the  testator,  are 
not  to  be  overlooked,  when  the  question  is 
whether  the  legacy  is  vested  before  the  age 
specified;  because,  if  it  were  necessary  that 
the  legatee  should  live  to  that  age  to  be 
entitled  to  the  legacy,  then  there  would  be 
no  question  about  his  representatives  at 
that  time.  Saunders  v.  Vautier  (1841) 
Craig.  &  Ph.  240,  41  Eng.  Reprint,  482,  10 
L.  J.  Ch.  N.  S.  354. 

IMRe  Hitchins  (1904)  43  Misc.  485,  89 
If.  Y.  Supp.  472,  affirmed  in  (1905)  101 
App.  Div.  612,  92  K.  Y.  Supp.  1128,  which 
is  affirmed  in  (1905)  181  N.  Y.  553,  74 
N.   E.    1118. 


136  A  reference  to  the  interest  taken  by 
a  legatee  during  minority,  as  his  "share," 
as  in  a  gift  over  in  case  of  death  during 
minority,  is  significant  of  an  intention  to 
make  a  present  vested  gift,  since,  unless 
the  minor  has  a  vested  interest,  he  can 
own  no  share.  See  Paxson's  Estate  (1913) 
241  Pa.  452,  LJLA.1915C,  1009,  88  Atl. 
673;  Smith's  Estate  (1910)  226  Pa.  304, 
75  AtL  425. 

1W  The  use  of  the  words,  "shares"  and 
"portions,"  in  speaking  of  the  interests  of 
legatees,  is  equivocal,  and  may  indicate 
either  a  vested  estate  in  the  original 
legatee,  to  be  devested,  in  case  of  his  death 
before  payment,  in  favor  of  issue  or  sur- 
vivors, or  may  mean  a  future  estate,  to 
vest,  in  case  of  the  legatee's  death,  in  the 
issue  or  survivors,  as  substituted  legatees 
at  the  deferred  period,  and  no  decisive  con- 
struction can  be  placed  upon  such  words. 
Smith  v.  Edwards  (1882)   88  N.  Y.  92. 

1*7  See  Roosa  v.  Harrington  (1902)  171 
N.  Y.  341,  64  N.  E.  1. 

lMEllicott  v.  Ellicott  (1899)  90  Md.  321, 
48  L.R.A.  58,  45  Atl.  183. 

189Gwyer  v.  Gwyer  (1896)  5  App.  Div. 
156,  38  N.  Y.  Supp  1097,  affirmed  in  (1899) 
160  N.  Y.  659,  55  N.  E.  1095;  Barnes  Cvcle 
Co.  v.  Haines  (1905)  69  N.  J.  Eq.  651,  61 
Atl.  515;  Higgins  v.  Beck  (1917)  116  Me. 
127,  100  Atl.  553. 

140  See  Re  Lotz  (1915)  92  Misc.  683,  157 
N.  Y.  Supp.  685. 

So,  where  the  testator  directs  a  division 
into  as  many  parts  as  he  has  children,  an 
intention  that  they  shall  take  an  immedi- 
ate interest  is  manifest*  See  Patterson  v. 
Hawthorn  (1824)   12  Serg.  &  R.  (Pa.)   114. 
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ion  to  make  a  present  rather  than  a 
future  gift.141 

Where  testator  has  manifested  an  in- 
tention that  the  gift  shall  vest  upon  the 
attainment  of  a  certain  age  or  marriage, 
the  implication  that  vesting  shall  not 
take  place  until  the  time  of  payment  or 
distribution  is  negative.148 

It  is  a  not  unimportant  fact  that  the 
testator  has  appointed  the  legatees  as  his 
executors  to  carry  his  will  into  effect, 
this  showing  that  it  was  not  his  desire  to 
withhold  from  them  the  actual  manage- 
ment and  legal  control  of  the  estate,  but 
only  to  direct  the  mode  of  its  manage- 
ment.148 

The  fact  that  a  legacy  is  given  in  lieu 
of  dower,144  or  is,  by  operation  of  law, 
in  bar  of  a  wife's  share  in  her  husband's 
estate,146  is  indicative  of  its  vested  char- 
acter. 

It  has  been  held  that  a  provision 
delaying  distribution,  in  case  of  the  im- 
providence of  the  legatees,  does  not  pre- 
vent the  legatees  from  vesting.146 

It  has  been  said  that  "it  is  obvious 
that  when  there  is  a  direction  to  pay  to 
a  class  of  children  after  their  parents 
shall  have  completed  their  enjoyment  of 
it  for  life,  and  the  children  are  deprived 
of  their  parents'  care,  it  is  a  strong  in- 
dication of  an  intent  to  postpone  for  the 
benefit  of  the  children,  and  also  in  order 
to  ascertain  who  survive  to  need  it.  * ' 147 

The  fact  that  the  legacy  was  a  provi- 
sion for  an  infant  daughter,  for  whose 
support  and  education  no  other  provision 
was  made,  so  that,  unless  the  legacy 
vested  so  as  to  give  her  the  profits 
(there  being  no  intermediate  disposition 


of  it  to  another),  she  would  be  wholly 
destitute,  has  been  considered  a  strong 
circumstance  in  favor  of  vesting.148 

The  fact  that  the  legatee,  or  one  of 
the  legatees,  is  given  a  vested  interest 
in  the  residuary  estate,  so  that  he  will 
take  the  legacy,  or  a  share  of  it,  in  all 
events,  has  been  regarded  as  a  circum- 
stance indicative  of  an  intention  that 
the  legacy  shall  vest  immediately.149 

An  intention  to  vest  a  legacy  has  been 
inferred,  from  a  provision  that  the  ex- 
ecutor shall  not  be  liable  for  interest. li8 

The  circumstance  of  the  testator's  spe- 
cifying an  event  in  which  the  gift  is  to 
fall  into  the  residue  goes  to  show  an 
intention  that,  except  in  that  event,  it 
is  not  to  fall  into  the  residue ;  and  there- 
fore evidences  an  intention  to  vest  the 
gift  immediately.151 

Where  the  remainder  is  to  children  or 
other  descendants  of  the  testator,  that 
circumstance  tends  to  indicate  that 
vested  rather  than  contingent  remain- 
ders were  intended  to  be  created.188  And 
while  the  circumstance  that  persons  to 
whom  a  remainder  is  limited  are  not 
children  of  the  testator,  or  relatives  by 
blood  or  marriage,  is  of  no  affirmative 
weight  to  show  that  the  remainder  in 
question  is  contingent,  there  is,  in  such 
case,  an  absence  of  one  consideration 
which,  if  present,  would  have  tended 
strongly  to  indicate  that  a  vested  re- 
mainder was  indicated.168 

Where  a  testator  declares  or  otherwise 
evinces  an  intention  to  preserve  an 
equality  among  his  children,  it  is  indi- 
cative of  an  intention  to  give  them  an 
interest,  vesting  at  his  death.164 


"1  Re  Hitehina  (1904)  43  Misc.  485,  89 
N.  Y.  Supp.  472,  affirmed  in  (1905)  101 
App.  Div.  612,  92  N.  Y.  Supp.  1128,  which 
is  affirmed  in  (1905)  181  N.  Y.  558,  74 
N.  E.  1118. 

14*  See  Bradley  v.  Barlow  (1847)  5  Hare, 
589,  67  Eng.  Reprint,  1045;  Marshall  v. 
Bentley  (1855)  1  Jur.  N.  S.  (Eng.)  786,  3 
Week.  Rep.  566;  Dalton  v.  Hill  (1862)  10 
Week.  Rep.  (Eng.)  396,  6  L.  T.  N.  S.  446. 

148  Van  Wyck  v.  Bloodgood  (1850)  1 
Bradf.  (N.  Y.)  154. 

144  See  Ford  v.  Whedbee  (1834)  21  N.  C. 
(1  Dev.  &  B.  Eq.)    16. 

145  See  Daughters  v.  Lynch  (1901)  93 
Md.  305,  48  Atl.  1055. 

146  Hone  v.  Van  Schack  (1838)  20  Wend. 
(N.  Y.)  565;  Kimball  v.  Crocker  (1865)  53 
Me.  263. 

147  Dougherty  v.  Thompson  (1901)  167 
N.  Y.  472,  60  N.  E.  760. 

148  Cooper  v.  Pridgeon  (1831)  17  N.  C. 
(2  Dev.  Eq.)    98. 

149  See  Guther  v.  Taylor  (1844)  38  N.C. 
(3  Ired.  Eq.)  323;  Fuller  v.  Fuller  (1859) 
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58    N.   C.    (5    Jones,   Eq.)    223;    Sutton  v. 
West  (1877)  77  N.  C.  429. 

150  See  Roberts  v.  Brinker  (1836)  4  Dana 
(Ky.)  570. 

151  See  Pearson  v.  Dolman  (1866)  L.  R.  3 
Eq.  (Eng.)  315,  56  L.  J.  Ch.  N.  S.  258,  15 
Week.  Rep.  120. 

158  Whitman  v.  Huefner  (1915)  221 
Mass.  265,  108  N.  E.  1054;  Hale  v.  Hobson 
(1897)    167  Masa.   397,  45  N.  E.   913. 

It  is  a  well-established  rule  that  where, 
after  devising  a  life  estate  to  his  widow, 
the  testator  devises  the  remainder  to  his 
children,  the  presumption  or  inference  that 
he  intends  to  give  the  latter  a  vested  right 
is  much  stronger  than  where  the  remain- 
der is  created  for  the  benefit  of  persons 
having  no  natural  claims  upon  his  bounty. 
Atchiksow  v.  Francis  (1917)   ante,  1087. 

l68Crapo  v.  Price  (1906)  190  Mass.  317, 
76  N.  E.  1043. 

154  See  Fuller  v.  Winthrop  (1861)  3 
Allen  (Masa.)  51;  Roosa  v.  Harrington 
(1902)  171  N.  Y.  341,  64  N.  E.  1;  Re  Brown 
(1899)   28  Misc.  273,  59  N.  Y.  Supp.  844; 
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IV.  Legacies  charged  on  real  estate. 

It  was  a  doctrine  of  the  English  courts 
that  a  legacy  or  a  portion  charged  upon 
land,  to  be  paid  at  a  future  time,  will 
sink,  upon  the  legatee's  death  before  the 
time  of  payment,*55  even  though  the  leg- 
acy is  one  which,  under  the  rules  of 


construction  applicable  to  gifts  of  per- 
sonalty, would  have  been  considered  as 
vested  in  interest.156  This  doctrine  has 
been  followed  or  recognized,  albeit 
somewhat  unintelligently,  by  American 
courts.157  It  has  been  erroneously  con- 
jectured to  rest  upon  an  English  preju- 


Green  v.  Davidson  (1874)  4  Baxt.  (Tenn.) 
488;  Allen  v.  Allen  (1874)  2  Tenn.  Ch.  28. 

For  an  instance  in  which  an  evident  in- 
tention to  equalize  the  children  did  not 
overcome  the  effect  of  the  form  in  which 
the  gift  was  made,  see  Re  Cameron  (1894) 
76   Hun,   429,   27    N.   Y.    Supp.    1031. 

iMPoulet  v.  Poulet  (1683)  1  Vera.  204, 
23  Eng.  Reprint,  415;  Smith  v.  Smith 
(1688)  2  Vera.  92,  23  Eng.  Reprint,  669; 
Yates  v.  Phettiplace  (1700)  2  Vera.  416, 
23  Eng.  Reprint,  868;  Prec.  in  Ch.  140,  24 
Eng.  Reprint,  67;"  Chandos  v.  Talbot  (1731) 
2  P.  Wms.  601,  24  Eng.  Reprint,  877; 
Gawler  v.  Standerwicke  (1787)  1  Bro.  Ch. 
105,  note,  2  Cox.  Ch.  Cas.  15,  30  Eng.  Re- 
print, 8;  Harrison  v.  Naylor  (1790)  3  Bro. 
Ch.  108,  29  Eng.  Reprint,  438,  2  Cox.  Ch. 
Cas.  247,  30  Eng.  Reprint,  115;  Hall  v. 
Terry  (1738)  1  Atk.  502,  26  Eng.  Reprint, 
317;  Pearce  v.  Loman  (1796)  3  Ves.  Jr. 
135,  30  Eng.  Reprint,  934;  Phipps  v.  Mul- 
grave  (1798)  3  Ves.  Jr.  613,  30  Eng.  Re- 
print, 1182,  2  Revised  Rep.  607;  Watkins 
v.  Cheek  (1825)  2  Sim.  &  Stu.  199,  57  Eng. 
Reprint,  321,  25  Revised  Rep.  181;  Parker 
v.  Hodgson  (1867)  1  Drew.  &  S.  568,  62 
Eng.  Reprint,  495,  30  L.  J.  Ch.  N.  S.  590,  7 
Jur.  N.  S.  750,  4  L.  T.  N.  S.  762,  9  Week. 
Rep.  607;  Tunstai  v.  Bracken  (1753)  1  Bro. 
Ch.  124,  note,  28  Eng.  Reprint,  1027,  1 
Ambl.  167,  27  Eng.  Reprint,  111;  Boycot  v. 
Colton  (1861)  1  Atk.  555,  26  Eng.  Reprint, 
349;  Carter  v.  Bletsoe   (1708)  2  Vera.  617, 

23  Eng.   Reprint,    1005,   Prec.   in   Ch.   267, 

24  Eng.  Repriwt,  129,  Gilb.  Eq.  Rep.  11,  25 
Eng.  Reprmt,  9;  Murkin  v.  Phillipson 
(1834)  3  Myl.  &  K.  257,  40  Eng.  Reprint, 
98;  3  L.  J.  Ch.  N.  S.  148;  Remnant  v. 
Hood  (1860)  2  Dev.  G.  F.  &  J.  396,  45 
Eng.  Reprint,  674,  30  L.  J.  Ch.  N.  S.  71,  6 
Jur.  N.  S.  1173,  3  L.  T.  N.  S.  458. 

iwif  a  legacy  is  given  out  of  personal 
estate,  payable  at  a  certain  time,  or  if 
given  at  a  certain  time,  and  interest  in  the 
meantime,  it  is  a  vested  legacy;  but  the 
rule  as  to  legacies  out  of  real  estate  is 
otherwise,  for  if  given  at  a  certain  time 
or  payable  at  a  certain  time,  yet  if  the 
legatee  dies  before  the  time  has  come,  it 
sinks  into  the  inheritance;  and  when  a 
legacy  is  given  out  of  a  mixed  fund  of 
real  estate  and  personal  estate  at  a  certain 
time,  or  to  be  paid  at  a  certain  time,  the 
construction  is  the  same  as  if  given  out  of 
real  estate  only.  Van  v.  Clark  (1739)  1 
Atk.  510,  26  Eng.  Reprint,  322. 

A  legacy  charged  upon  realty  will  sink, 
although  it  is  given  to  the  legatee  and 
made  payable  at  twenty-one,  with  interest 
in  the  meantime,  and  is  chargeable  upon 
both    the    personal,    and    the    real    estate. 

L.R.A.1918E. 


Parker  v.  Hodgson  (1861)  7  Jur.  N.  S.  750, 
1  Drew.  &  S.  568,  62  Eng.  Reprint,  495, 
30  L.  J.  Ch.  N.  S.  590,  4  L.  T.  N.  S.  762, 
9  Week.  Rep.  607. 

But,  in  Cave  v.  Cave  (1705)  2  Vera.  508, 
23  Eng.  Ileprint,  925,  testator  devised 
£4,000  to  a  son,  to  be  paid  him  at  his 
age  of  twenty -five,  and  interest  in  the 
meantime,  and  he  thereout  to  have  a 
maintenance.  The  son  died  under  age,  and 
the  £4,000  being  to  be  raised  out  of  trust 
estate,  the  question  was  whether  it  should 
be  raised  and  paid  to  his  representative,  or 
merged  in  the  land  for  the  benefit  of  the 
heir.  Decreed,  it  should  be  raised,  being 
an  interest  vested  in  the  son,  for  although 
it  was  not  payable  until  his  age  of  twenty- 
five  yet  it  was  to  carry  interest  immedi- 
ately. The  accuracy  of  the  report  of  the 
foregoing  decision  is,  however,  doubted  in 
Boycot  v.  Cotton  (1738)  1  Atk.  555,  26 
Eng.  Reprint,  349,  where  Lord  Hardwicke 
said  that  he  had  ordered  the  register  to  be 
searched,  and,  as  the  case  was  there  stated, 
it  was  impossible  that  it  could  he  made  a 
question  in  the  case;  that  it  is  settled  law 
that  whether  a  portion  charged  upon  land 
be  given  with  or  without  interest,  by  deed 
or  by  will,  if  the  person  dies  before  the 
age  at  which  it  becomes  payable,  it  shall 
sink  into  the  estate. 

167  As  a  general  rule,  legacies  charged  on 
lands  do  not  vest  until  the  time  for  pay- 
ment comes.  Roberts  v.  Malin  (1854)  5 
Ind.  21. 

In  Spence  v.  Robins  (1834)  6  Gill  &  J. 
(Md.)  507,  26  Am.  Dec.  587,  it  is  said  that 
the  rules  of  law  in  relation  to  legacies 
make  a  distinction  between  such  as  are 
payable  out  of  real,  and  such  as  are  pay- 
able out  of  personal,  estate;  that  legacies 
which  are  held  to  be  vested  and  transmis- 
sible when  payable  out  of  personalty  will 
sink  for  the  benefit  of  the  heir  or  devisee 
when  charged  on   the  real  estate. 

In  Fairly  v.  Kline  (1811)  3  N.  J.  L.  754, 
4  Am.  Dec.  414,  it  is  said:  "It  is  certain 
that  legacies  charged  upon  land  are  sub- 
ject to  different  rules  from  those  charged 
upon  the  personal  estate  only.  If  a  legacy 
charged  upon  the  personal  estate  only  be 
given  unconditionally,  and  dependent  upon 
no  future  contingency,  then,  though  the 
day  of  payment  be  postponed,  as  if  it  be 
to  be  paid  when  the  legatee  attains  the 
age  of  twenty-one  years,  or  marries,  or 
other  contingency  happens,  yet,  if  the 
legatee  die  before  that  day,  his  representa- 
tives shall  take.  It  is  a  vested  legacy; 
it  cannot  fall.  But  if  such  legacy  be 
charged  upon  land  m  the  hands  of  the 
heir,   and   that    whether   it   be  the   hares 
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dice  in  favor  of  the  heir  or  devisee,158 
but  is,  in  reality,  based  on  the  refusal  of 
the  English  judges  to  follow,  in  cases 
relating  to  real  property,  what  they  re- 
garded as  an  artificial  principle  of  the 
civil  law,  to  which  they  yielded,  in  cases 
relating  to  personalty,  in  order  to  con- 


form their  decisions  to  those  of  the 
ecclesiastical  courts  of  concurrent  ju- 
risdiction.169 Legacies  payable  in  future, 
especially  at  majority,  were,  they  con- 
sidered, presumably  intended  as  a  provi- 
sion for  the  legatee,  only  in  case  he 
should    survive    the    time   of   payment. 


natus  or  the  hares  factus,  and  the  legatee 
die  before  the  day  of  payment,  it  will  not 
go  to  hia  representatives,  but  will  merge 
in  the  land  for  the  benefit  of  the  heirs." 

When  the  payment  of  a  legacy  is 
charged  upon  land,  and  the  legatee  dies 
before  the  time  for  payment  arrives,  the 
legacy  does  not  vest,  but  sinks  into  the 
land  for  the  benefit  of  the  heir,  unless  it 
appears  that  the  testator  intended  that  the 
legacy  should  vest.  Snell  v.  Tuttle  (1887) 
44  Hun    (N.  Y.)    324. 

It  is  a  general  rule  of  law  that  a  legacy 
payable  in  the  future,  and  consisting  of 
personal  property  or  charged  upon  personal 
estate,  vests  on  the  death  of  the  testator, 
though  the  law  is  otherwise  as  to  legacies 
charged  upon  realty.  Saxton's  Estate 
(1865)  Tucker  (N.  Y.)   32. 

The  reason  given  in  Smith  v.  Wiseman 
(1850)  41  N.  C.  (6  Ired.  Eq.)  540,  for  the 
rule  that  a  legacy  charged  upon  land  will 
sink,  in  event  of  the  legatee's  death  be- 
fore the'  time  of  payment,  is  that  such  a 
provision  creates  a  trust,  which  is  enforced 
in  equity  only  upon  the  instance  of  the 
beneficiary;  so  that,  if  the  beneficiary  dies 
before  the  required  age,  there  is  no  one 
who  can  call  for  it,  and  the  devisee  is 
allowed  to  hold  the  land  free  of  the  charge. 

Where  a  legacy  is  charged  on  land,  and 
the  legatee  dies  before  the  time  of  pay- 
ment, the  courts  have  inclined  to  the  sink- 
ing of  the  legacy  in  favor  of  the  owner  of 
the  land;  and  where  a  legacy  is  expressly 
given  to  a  female  for  a  marriage  portion, 
and  she  dies  before  marriage,  there  is  great 
reason  for  supposing  that  it  was  not  in- 
tended to  give  it  to  her  representatives. 
Patterson  v.  Hawthorn  (1824)  12  Serg.  & 
R.   (Pa.)    114. 

And  see  also,  as  recognizing  the  existence 
of  the  rule,  Marsh  v.  Wheeler  (1834)  2 
Edw.  Ch.  (N.  Y.)  156;  Sweet  v.  Chase 
(1848)  2  N.  Y.  73;  Donner's  Appeal  (1841) 
2  Watts  &  S.  (Pa.)  372;  Lyman  v.  Vander- 
spiegel  (1826)   1  Aik.   (Vt.)   275. 

158  The  doctrine  of  the  English  cases, 
that  where  a  legacy  payable  in  futuro  is 
chargeable  upon  real  estate,  the  real  estate 
is  relieved  if  the  legatee  dies  before  the 
time  of  payment  arrives,  even  though  the 
legacy  may  be  vested  and  held,  as  against 
the  personal  assets,  is  not  a  very  satis- 
factory doctrine,  resting  rather  upon  the 
English  prejudice  in  favor  of  the  heir  or 
of  the  devisee,  who  is,  it  is  said,  factus 
hesres,  than  upon  any  sound  principle. 
Pond  v.  Allen  (1885)  15  R.  I.  171,  2  Atl. 
302. 

In  Birdsali  v.  Hewlett  (1828)  1  Paige 
<N.  Y.)    32,  9  Am*  Pec.   392,   it   is   said: 
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"It  is  undoubtedly  a  general  rule  that 
legacies  charged  upon  the  real  estate,  and 
payable  at  a  future  day,  are  not  vested, 
and  become  lapsed  if  the  legatee  dies  be- 
fore the  time  of  payment  arrives.  This 
rule  was  at  first  adopted  without  any  ex- 
ceptions, and  in  direct  opposition  to"  that 
which  existed  in  relation  to  legacies  pay- 
able out  of  the  personal  estate.  This  was 
done  for  the  benefit  of  the  heir  at  law, 
who  was  a  particular  favorite  of  the 
English  courts.  I  am  not  aware  that  it 
has  ever  been  extended  to  a  case  where 
the  estate  was  given  to  a  stranger,  upon 
the  express  condition  that  he  paid  the 
legacy  charged  thereon;  and  the  rule  has 
long  since  been  much  narrowed  down,  even 
as  between  the  legatees  and  the  heir  at 
law." 

"9  In  Parker  v.  Hodgson    (1861)    7  Jur. 
N.  S.   (Eng.)   750,  Kindersley,  V.  C,  said: 
"There  is  no  doubt,  as  a  matter  of  general 
principle,    that    according    to    the    law    of 
England    (irrespective   of  any   position    of 
law  introduced  from  the  civil  law,  first  by 
the  ecclesiastical  court,  and  then   by  the 
court    of    chancery    following    that),    if    a 
sum    of    money    be    given    to    a    person, 
charged  upon  real  estate,  and  that  person, 
being    an    infant,    was    not    to    have    the 
legacy  immediately,  but  it  was  given  either 
'at  twenty- one/  or  'payable  at  twenty -one/ 
if    the    child    did    not    attain    the    age    of 
twenty-one  the  legacy  was  not  raised  out 
of  the  real  estate,  but  sank  into  it,  as  it 
was  termed.     The  ground  of  this  rule  was 
that  the   attainment   of   the   age   specified 
was   a    condition   annexed   to   the   gift   of 
the  capital;   and  if  the  condition  was  not 
performed,  then  the  legacy  was  not  rais- 
able;    and   it  made   no  difference   whether 
the  gift  of  the  legacy  was  to  the  infant 
'at  twenty- one/  or  'when  he  attains  twenty- 
one/   'provided  he  did  attain   twenty-one/ 
or  to  the  child  in  the  first   instance,  and 
then  adding,  'payable  at  twenty-one.'     The 
law  of  England  equally  considers  this  as  a 
condition  annexed  to   the  gift.     But  then 
the    ecclesiastical    court,    dealing    with    a 
legacy  as  payable  out  of  personal  estate, 
adopted    from    the    civil    law    a    principle 
established  in  the  Roman  law,  and  founded 
on  a  particular  exigency  of  the  Roman  Re- 
public existing  when  that  law  was  passed, 
that  there  was  this  peculiar  distinction  in 
the  law   on   this   subject,  namely,   that  if 
the  legacy  be  given  to  the  child  'at  twenty- 
one/  then  indeed  there  is  a  distinction,  and 
it  shall  not  be  raised  till  twenty-one;  but 
if    to    the    child,    and    made    'payable   at 
twenty-one/   on   the   artificial   principle  of 
'debitum  in  prrasenti,  solvendum  in  futuro/ 
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Accordingly,  where  there  was  something 
farther  to  show  that  sueh  gift  was  not 
bo  intended,  as  where  the  legacy  was 
given  by  a  collateral  person,160  or  where 
payment  was  postponed  not  from  con- 


siderations personal  to  the  legatee,  bnt 
for  the  convenience  of  the  estate,  or  the 
purpose  of  letting  in  an  intermediate  in- 
terest,161 or  if  it  appeared  that  there 
was  an  intention  that  the  legacy  should 


in  that  ease  it  is  vested.  Although  the 
child  does  not  attain  the  age  of  twenty- 
one,  still  the  legacy  is  raisable,  and  pay- 
able to  the  legal  personal  representative 
of  the  child.  That  was  not  originally  the 
law  of  England,  but  was  introduced  from 
the  civil  Roman  law.  It  is  in  vain  to  refer 
to  the  question  which  is  the  most  rational, 
though  I  cannot  help  saying  that  the 
English  law  is,  in  my  opinion,  the  most 
rational,  as  many  learned  judges  have 
said;  and  that  if  a  testator  gives  a  legacy 
to  an  infant  'at  twenty-one,'  he  means  it 
as  a  provision  for  the  infant,  and,  if  he 
does  not  attain  the  age  of  twenty-one,  he 
does  not  want  it,  and  it  is  not  raisable, 
and  it  is  not  the  intention  that  it  should 
be.  The  rule,  as  introduced  from  the  civil 
law,  is  a  merely  artificial  rule,  applicable 
to  a  particular  purpose,  irrespective  of 
which  there  is  no  question  what  is  the 
English  law;  and  it  makes  no  difference 
whether  the  words  are  'at  twenty-one/  or 
'payable  at  twenty-one.'" 

M*In  Tunstal  v.  Bracken  (1763)  1  Bro. 
Ch.  124,  note,  28  Eng.  Reprint,  1027,  Lord 
Hardwicke  said  that  although  it  is  the 
general  rule  in  chancery  where  legacies  are 
to  be  raised  out  of  land,  and  the  legatee 
dies  before  the  time  of  payment,  the  leg- 
acies lapse,  that  rule  is  liable  to  several 
exceptions,  one  of  which  is  that  a  distinc- 
tion is  to  be  made  between  portions  given 
by  a  parent  to  children,  and  legacies  given 
by  a  collateral  person;  that  the  court  will 
consider  the  intention  of  the  testator;  for, 
in  the  case  of  portions  to  children,  the 
court  considers  the  very  purpose  for  which 
such  portion  is  given,  and  if  the  child  dies 
before  such  portion  is  wanted,  it  will  sink 
into  the  estate,  for  the  benefit  of  the  heir. 
161  Where  payment  is  postponed  only  for 
the  convenience  of  the  estate,  the  gift  is 
not  within  the  rule  that,  if  a  legatee  dies 
before  the  time  of  payment,  the  legacy  will 
sink  into  the  land.  Murkin  v.  Phillipson 
(1834)  3  Myl.  &  K.  257,  40  Eng.  Reprint, 
98,  3  L.  J.  Ch.  N.  8.  148. 

In  Remnant  v.  Hood  (1860)  2  DeG.  F.  & 
J.  396,  45  Eng.  Reprint,  674,  30  L.  J.  Ch. 
N.  S.  71,  6  Jur.  N.  S.  1173,  3  L.  T.  N.  S. 
458,  it  was  Bald  by  Turner,  L.  J.,  that  if 
the  payment  of  the  legacy  or  portion  is 
postponed  not  from  any  considerations 
personal  to  the  legatee  or  portioner,  but 
simply  for  the  convenience  of  the  estate, 
the  legacy  or  portion  may  vest,  notwith- 
standing the  death  of  the  legatee  or  por- 
tioner before  the  time  appointed  for  pay* 
ment.  The  court,  seeing  the  purpose  for 
which  the  payment  was  postponed,  does 
not  consider  the  postponement  to  draw 
'with  it  the  consequences  which  would 
otherwise  attach  upon  it. 

In  Lowther  v.  Condon  (1740)  2  Atk.  127, 


26  Eng.  Reprint,  480,  Barnard.  Ch.  327,  27 
Eng.  Reprint,  665,  it  is  said  that,  while 
it  is  an  established  rule  that  where  a 
legacy  is  given,  payable  at  a  future  time, 
though  the  time  mentioned  in  the  will  is 
annexed  to  the  payment  of  it,  and  not  to 
the  body  and  substance  of  the  legacy,  yet, 
in  general,  such  legacy  shall  not  be  raised, 
where  the  legatee  dies  before  the  time  of 
payment,  and  this  is  so  more  especially, 
where  a  legacy  of  that  sort  is  given  by 
way  of  portion;  but  that  the  principal 
ingredient  which  has  given  rise  to  this 
doctrine  has  been,  that  the  postponing  the 
payment  of  the  legacy  has  appeared  to 
have  arisen  from  circumstances  on  the 
part  of  the  legatee,  as  her  attaining  the 
age  of  twenty -one  and  marriage;  there  if 
the  legatee  had  died  before  the  time  of 
payment  of  the  legacy  it  has  been  consid- 
ered that  there  is  no  occasion  that  should 
be  raised,  the  party  dying  who  was  in  the 
immediate  contemplation  of  the  testator, 
but  where  the  postponing  the  time  of  pay- 
ment of  the  legacy  has  been  owing  to  the 
circumstance  of  the  testator's  estate  and 
not  to  the  circumstances  of  the  legatee, 
that  is  not  so  strong  a  case  to  favor  the 
legacy's  sinking  into  the  estate  as  the 
other    is. 

In  Marsh  v.  Wheeler  (1834)  2  Edw.  Ch. 
(N.  T.)  156,  it  is  said  that  the  true  rule 
with  respect  to  the  vesting  of  legacies  pay- 
able out  of  real  estate  is  this:  Where  the 
gift  is  immediate,  but  the  payment  is  post- 
poned until  the  legatee,  for  instance,  attains 
the  age  of  twenty -one  years  or  marries, 
there  it  is  contingent,  and  will  fail  if  the 
legatee  dies  before  the  time  of  payment 
arrives;  but  where  the  payment  is  post- 
poned in  regard  to  the  convenience  of  the 
person  and  the  circumstances  of  the  estate 
charged  with  the  legacy,  and  not  on  account 
of  the  age,  condition,  or  circumstances  of 
the  legatee,  in  Buch  a  case  it  will  be  vested, 
and  must  be  paid,  although  the  legatee 
should  die  before  the  time  of  payment. 

"There  is  a  rule  that  where  a  legacy 
charged  upon  real  estate  is  given  to  the 
legatee,  to  be  paid  to  him  at  the  age  of 
twenty-one  years,  the  charge  fails  unless 
the  devisee  lives  to  the  time  of  payment, 
in  such  a  case,  the  payment  is  postponed 
with  reference  to  the  circumstances  of  the 
legatee  of  the  money,  and  the  legacy  is 
regarded  as  given  conditionally;  that  is, 
provided  the  legatee  attains  that  age.  But 
where  the  payment  is  postponed  with  refer- 
ence to  the  situation  and  convenience  of  the 
estate  charged  with  the  legacy,  it  vests 
instanter."  Sweet  v.  Chase  (1848)  2  N.  Y. 
73. 

A  legacy  charged  upon  real  estate  be- 
comes lapsed  by  the  death  of  the  legatee 
before   the    time   appointed    for    payment, 
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vest  at  an  earlier  period,168  the  legacy 
was  held  not  to  sink,  upon  the  legatee's 
dying  before  the  time  appointed  for  pay- 
ment. 


Instances  in  which  the  postponement 
of  payment  has  been  held  to  be  for  the 
convenience  of  the  estate  may  be  found 
in  the  subjoined  footnote.168 


only  in  those  cases  in  which  the  payment 
was  postponed  by  the  testator  in  reference 
to  the  situation  and  circumstances  of  the 
legatees,  and  not  where  it  was  postponed 
for  the  convenience  of  the  estate,  or  of  the 
person  charged  with  the  payment  of  the 
legacy.  Harris  v.  Fly  (1839)  7  Paige 
(N.  Y.)  421;  Traver  v.  Schell  (1859)  20 
N.  Y.  89;  Loder  v.  Hatfield  (1877)  71  N.  Y. 
92;  Delavergne  v.  Dean  (1873)  45  How. 
Pr.   (N.  Y.)  206. 

In  Stone  v.  Massey  (1798)  2  Yates  (Pa.) 
363,  1  Am.  Dec.  345,  it  was  said:  "The 
law  is  accurately  laid  down  in  Hargrave's 
note  to  2  Co.  Litt.  237a,  as  follows:  In 
general,  where  a  legacy,  payable  at  a  future 
time,  is  charged  on  personal  estate  only, 
if  the  legatee  dies  before  the  day  of  pay- 
ment, his  personal  representative  will  be 
entitled  to  it.  But,  where  it  is  charged  on 
real  estate,  it  sinks  into  the  land,  for 
the  benefit  of  the  owner  of  the  inheritance. 
Yet,  wherever  there  are  any  circumstances 
or  expressions  in  a  will,  from  which  the 
implication  that  it  was  the  testator's  in- 
tention to  make  it  immediately  a  vested 
legacy  is  stronger  than  the  implication  to 
the  contrary,  which  arises  on  its  being 
charged  on  a  real  or  mixed  fund  and  pay- 
able at  a  future  day,  it  is  to  be  considered 
as  a  vested  and  transmissible  interest,  not- 
withstanding those   circumstances." 

The  rule  that  although  a  legacy  to  be 
raised  out  of  personal  estate  would  vest, 
yet  where  it  is  to  come  from  real  estate, 
and  the  legatee  dies  before  she  arrives  at 
the  specified  age,  it  is  not  to  be  raised,  but 
merges  in  the  real  estate  for  the  benefit  of 
the  heir  at  law  or  the  devisee  of  the  land, 
is  Bubject  to  exceptions,  where  the  time 
of  payment  is  postponed  not  on  account 
of  the  minority  of  the  legatee,  but  for  the 
benefit  of  the  estate  or  of  the  devisee  of 
the  land.  Donner's  Appeal  (1841)  2  Watts 
&  S.  (Pa.)  372. 

A  legacy  given  out  of  land  and  post- 
poned as  to  the  time  of  payment,  not  on 
account  of  the  age  or  personal  circum- 
stances of  the  legatee,  but  for  the  benefit 
of  the  estate  charged  with  it,  vests  at  the 
death  of  the  testator.  Maxwell  v.  McClin- 
tock   (1849)    10  Pa.  237. 

The  doctrine  that,  where  a  legacy  pay- 
able in  futuro  is  charged  upon  real  estate, 
the  real  estate  is  relieved  if  the  legatee 
dies  before  the  time  of  payment  arrives, 
even  though  it  would  be  considered  vested 
as  against  the  personal  assets,  applies, 
according  to  the  modern  statement  of  it, 
only  where  the  payment  is  postponed  for 
reasons  personal  to  the  legatee,  as,  for 
instance,  where  the  legacy  is  to  a  minor, 
to  be  paid  when  he  reaches  his  majority; 
and  does  not  apply  where  the  postpone- 
ment is  for  the  benefit  of  some  person 
othei  than  the  legatee,  who  is  meanwhile 
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entitled  to  the  use  or  income  of  the  estate 
which  is  charged,  or  where  it  is  merely  for 
the  convenience  of  the  estate  in  settlement. 
Pond  v.  Allen  (1885)  15  R.  L  171,  2  Atl 
302. 

When  a  legacy  is  given  as  a  charge  upon 
real  estate  only,  and  the  legatee  dies  before 
day  of  payment,  the  legacy  lapses,  unless 
it  appears  by  the  will  that  payment  of  the 
legacy  was  postponed  as  a  convenience  to 
the  fund,  and  not  to  the  person,  in  which 
case  it  does  not  lapse.  Lyman  v.  Vander- 
spiegel,   1   Aik.    (Vt.)    275. 

And  see  also  Brown  v.  Wooler  (1843) 
2  Young  &  G.  Ch.  Cas.  134,  63  Eng.  Re- 
print, 59;  Lowther  v.  Condon  (1740)  2  Atk. 
130,  26  Eng.  Reprint,  480;  Barnard.  Ch. 
327,  27  Eng.  Reprint,  665;  Goulbourn  v. 
Brooks  (1837)  2  Younge  &  C.  Exch.  538, 
160  Eng.  Reprint,  510,  7  L.  J.  Exch.  Eq. 
N.  S.  33,  1  Jur.  N.  S.  354;  O'Byrne  v. 
Clagett  (1856)  9  Md.  512;  Fairly  v.  Kline 
(1811)   3  N.  J.  L.  754,  4  Am.  Dec.  414. 

But  in  Hall  v.  Terry  (1738)  1  Atk.  502, 
26  Eng.  Reprint,  317,  where  a  testator, 
entitled  to  the  reversion  of  an  estate  after 
the  death  of  his  wife,  devised  it  to  another 
and  his  heirs,  so  as  he  should  pay  to  his 
sister  Elizabeth  the  sum  of  £100  within  six 
months  after  the  reversion  should  come 
into  possession,  it  was  contended  that  the 
legacy  was  vested,  and  only  the  time  of 
payment  postponed,  for  the  convenience  of 
the  estate;  but  the  Lord  Chancellor  said 
that  he  was  of  the  opinion  that,  as  the 
gift  of  the  sum  of  money  was  only  by 
the  direction  for  the  payment,  it  could  not 
be  said  that  there  was  an  original  gift,  so 
as   to   vest   the   legacy. 

Lord  Thurlow,  in  Godwin  v.  Munday 
(1783)  1  Bro.  Ch.  191,  28  Eng.  Reprint, 
1076,  disapproves  of  this  case,  and  observes 
that  it  cannot  be  reconciled  with  Lowther 
v.  Condon  (1740)  2  Atk.  130,  26  Eng.  Re- 
print, 480,  Barnard.  Ch.  327,  27  Eng.  He- 
print,  665. 

lessee  Watkins  v.  Cheek  (1825)  2  Sim. 
&  Stu.  199,  57  Eng.  Reprint,  321,  25  Revised 
Rep.  181;  Loder  v.  Hatfield  (1877)  71  N.  Y. 
92;  Stone  v.  Massey  (1798)  2  Yeates  (Pa.) 
363,  1   Am.  Pec.  345. 

16*  For  instances  in  which  postponement 
of  payment  until  the  attainment  of  a  cer- 
tain age  has  been  held  to  be  upon  consid- 
erations personal  to  the  legatees,  and 
instances  in  which  it  has  been  held  to 
be  for  the  convenience  of  the  estate,  see 
note  in   L.R.A.1916C,  at  page   1075. 

In  Lowther  v.  Condon  (1740)  2  Atk.  127, 
26  Eng.  Reprint,  480,  testator  bequeathed 
to  each  of  his  daughters  the  sum  of  £1,000, 
to  be  raised  and  to  be  paid  unto  them 
severally  and  respectively,  immediately 
after  the  decease  of  his  wife,  out  of  the 
rents,  issues,  and  profits  of  certain  land, 
or  by  sale  or  mortgage  thereof,  "together 
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with  interest  for  the  said  several  sums  of 
£1,000  after  the  rate  aforesaid,  from  the 
decease  of  my  said  wife,  until  the  said 
sums  shall  be  duly  paid  to  my  said  daugh- 
ters or  their  respective  executors,  adminis- 
trators or  assigns;  and  my  further  will  is 
that  in  case  either  of  my  said  daughters 
shall  depart  this  life  before  me,  then  the 
survivor  of  my  said  daughters,  her  execu- 
tors, administrators  and  assigns  shall  have 
and  receive  all  and  every  sum  and  sums  of 
money  herein  by  me  before  devised  out  of 
my  said  lands,  to  be  raised  in  the  manner 
hereinbefore  appointed;  and  in  such  case 
the  part  of  the  daughter  so  dying  shall 
not  cease  or  sink  into  the  estate  for  the 
benefit  of  my  heir,  but  shall  remain  and 
be  raised  for  the  benefit  of  my  surviving 
daughter."  It  was  held,  that,  as  the  time 
mentioned  in  the  will  was  not  annexed  to 
the  substance  of  the  legacy,  but  to  pay- 
ment  of  it,  so  that,  if  it  had  been  a  legacy 
chargeable  upon  the  personal  estate,  it 
would  have  been  clearly  a  vested  one,  and 
as  payment  appears  to  have  been  post- 
poned for  the  convenience  of  the  estate, 
because  it  would  have  distressed  the  son 
to  have  raised  it  in  the  mother's  lifetime, 
before  her  jointure  fell  in,  and  as  the 
clause  last  above  indicated  an  intention 
on  the  part  of  the  testator,  that  his  daugh- 
ter should  be  entitled  to  the  legacy,  in 
all  events,  it  did  not  sink  by  reason  of 
the  daughter's  death  in  the  lifetime  of  her 
mother. 

In  Mendel  v.  Heintz  (1911)  165  111.  App. 
576,  where  testator  gave  his  wife  all  his 
land  and  personal  property,  "with  the  fol- 
lowing conditions,  that  is  to  say,  my  said 
wife  [name]  shall  pay  to  my  son  John 
.  .  .  $200  on  the  day  of  proving  up  this 
will  and  shall  pay  to  my  son  Voelke  .  .  . 
$1,000  after  my  death  and  when  he  arrives 
at  the  age  of  twenty-one  years,  and  shall 
pay  to  my  daughters  Katherina  .  .  ., 
Margaret  .  .  .  and  Rosina  .  .  .  each 
the  sum  of  $500  and  payable  after  my 
death  and  when  the  said  daughters  arrive 
at  the  age  of  eighteen  years,"  it  was  held 
that,  as  the  testator  must  have  realized 
that  his  widow  could  not  maintain  and 
educate  his  family  of  minor  children  and 
pay  the  legacies  that  he  charged  against 
the  land,  unless  she  had  time  to  take  it 
out  of  the  land,  which  would  probably 
require  many  years,  the  postponement  of 
payment  to  a  future  time  was  for  the 
benefit  of  the  estate,  and  not  for  reasons 
personal  to   the   legatees. 

In  Birdsall  v.  Hewlett  (1828)  1  Paige 
(N.  Y.)  32,  19  Am.  Dec.  392,  where  testator 
devised  certain  real  estate  to  his  widow 
during  widowhood  and,  after  her  death  or 
marriage,  to  his  nephew  James  in  fee,  pro- 
vided he  should  pay  the  legacies  mentioned 
in  the  will,  and  then  gave  divers  legacies 
to  his  relatives,  which  he  directed  to  be 
paid  by  the  nephew,  his  heirs,  executors, 
or    administrator,    whenever    he    or    they 
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should  come  into  possession  of  the  premises 
devised,  it  was  held  that,  the  estate  hav- 
ing been  given  upon  the  express  condition 
of  the  payment  of  the  legacies,  and  the 
time  of  payment  being  postponed  for  the 
benefit  of  the  estate,  and  not  with  refer- 
ence to  any  particular  circumstances  in 
relation  to  the  legatee,  which  might  render 
it  doubtful  whether  the  legacy  would  ever 
be  wanted,  the  legacy  became  vested  at  the 
same  time  that  the  estate  in  remainder 
became  vested  in  the  devisee;  that  is,  at 
the  death  of  the  testator. 

In  Bartholomew  v.  Merriam  (1889)  55 
Hun,  280,  8  N.  Y.  Supp.  179,  where  testator 
gave  his  wife  all  his  real  and  personal 
property,  "with  this  provision,  however: 
My  said  wife  is  to  pay  to  my  niece  Sarah 
A.  Bartholomew  the  sum  of  $1,000  (with- 
out interest)  at  any  time  when  my  said 
wife  chooses  so  to  pay  the  same;  but,  in 
case  of  the  death  of  my  said  wife  before 
the  payment  thereof,  then  and  in  that  case 
the  same  is  to  be  paid  out  of  the  per- 
sonal property,  if  there  shall  be  sufficient 
for  that  purpose,  and,  if  not  sufficient  per- 
sonal property,  then  the  sum  remaining 
unpaid  thereof  is  to  be  paid  out  of  the 
real  estate,*'  and  the  personal  property  was 
insufficient,  it  was  held  that  the  legacy  did 
not  merge  upon  the  death  of  the  legatee 
before  the  legacy  was  paid,  it  not  appear- 
ing that  it  was  intended  for  support  and 
maintenance  only. 

In  Stone  v.  Massey  (1798)  2  Yeates  (Pa.) 
363,  1  Am.  Dec.  345,  where  testator  devised 
to  his  son  certain  lands  then  under  lease, 
he  or  his  heirs  paying  to  testator's  daugh- 
ter Elizabeth  £300  within  three  months 
after  the  expiration  of  the  said  lease,  and 
also  the  further  sum  of  £150  at  the  death 
of  the  testator's  wife  Ellen,  op  within  three 
months  thereafter,  to  whom  he  had  given 
an  annuity  out  of  the  premises,  and 
directed  that  the  said  sum  so  devised  to 
the  aforesaid  Elizabeth  shall  be  at  her  dis- 
posal, and  that  she  may  give  the  same 
to  whom  she  shall  think  proper  in  her 
lifetime,"  it  was  held  that  both  the  inten- 
tion of  the  testator,  as  manifested  by  the 
provision  last  quoted,  and  the  fact  that 
the  postponement  of  the  payment  arose 
from  the  peculiar  situation  of  nis  property, 
prevented  the  legacy  from  sinking  into  the 
land,  upon  the  legatee's  death  before  the 
time  of  payment. 

In  Maxwell  v.  McClintock  (1849)  10  Pa. 
237,  where  testator  devised  certain  lands 
to  his  wife  for  life,  and  from  and  after 
her  decease  to  his  daughter,  subject  to 
the  payment  of  $600  to  his  grandson,  and 
a  small  legacy  to  his  sister,  "which  two 
legacies  I  direct  to  be  paid  by  my  daugh- 
ter Martha  in  one  year  after  the  decease 
of  her  mother,"  it  was  held  that,  as  pay- 
ment was  evidently  postponed  for  the  bene- 
fit of  the  widow,  and  not  for  the  capacity 
or  age  of  the  grandson,  the  legacy  did  not 
sink   into   the   realty   upon   which   it   was 
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independent  of  a  direction  for  pay- 
ment.164 

Where  a  legacy  is  directly  charged 
upon  both  land  and  personal  estate,  the 
estates  will  not  be  marshaled  for  the 
purpose  of  preventing  the  legacy  from 
lapsing,  since  to  do  so  would  be  to  charge 
the  real  estate  indirectly;  though  the 
case  is  otherwise,  where  the  legacy  is 
charged  primarily  upon  the  personal  es- 
tate, and  the  land  is  only  an  auxiliary 
fund.165 

The  rules  as  to  vesting  which  apply  to 
legacies  charged  on  land  are  not  appli- 
cable to  legacies  given  out  of  money  to 
arise  from  the  sale  of  land.166 

Appendix  A.  Instances  in  which  the 
decision  turned  upon  the  existence  of 
an  antecedent  gift,  apart  from  a  di- 
rection to  pay,  convey,  or  divide. 

For  decisions  turning  upon  the  exist- 
ence of  an  antecedent  gift,  apart  from 
a  direction  to  pay,  convey,  or  divide 
upon  the  attainment  of  a  certain  age, 
see  note  in  L.R.A.1915C,  at  p.  1085. 

In  Jackson  v.  Jackson  (1748)  1  Ves. 
Sr.  217,  27  Eng.  Reprint,  792,  a  bequest 
of  £400  to  one,  * '  to  be  paid  him  at  the 
end  of  one  year  next  after  my  death, 
and  the  further  sum  of  £100  at  the 
death  of  his  mother, "  was  held  to  be 
plainly  vested,  and  the  time  of  payment 
only  postponed. 

In  Oppenheim  v.  Henry  (1853)  10 
Hare,  441,  68  Eng.  Reprint,  999, 1  Week. 
Rep.  126,  where  testator  directed  his 
residuary  estate  to  be  invested,  and  to 
be  held  by  the  executors  in  trust  "for 
all    my    grandchildren,    to    be    divided 


equally  among  them  at  the  end  or  expi- 
ration of  twenty  years  after  my  de- 
cease," and  the  interest  to  accumulate 
until  that  time,  it  was  held  that,  as  there 
was  a  gift  apart  from  the  direction  to 
divide,  the  grandchildren  who  were  living 
at  the  death  of  the  testator  took  a  vested 
interest,  subject  to  open  and  let  in  chil- 
dren born  thereafter. 

In  Farnam  v.  Farnam  (1885)  53  Conn, 
261,  2  AtL  325,  5  AtL  682,  where  testa- 
tor, after  creating  a  trust  to  pay  certain 
legacies  out  of  income,  and  to  accumu- 
late the  remainder  during  the  lifetimes 
of  his  wife  and  children,  went  on  to 
provide:  "At  the  decease  of  the  last 
survivor  of  my  said  children,  if  my  said 
wife  shall  not  then  be  living,  but  if 
living  then  upon  her  death,  this  trust 
shall  cease;  and  I  give,  devise  and  be- 
queath all  the  estate  which  shall  then 
be  held  in  trust  under  this  will  to  my 
grandchildren  who  shall  then  be  living, " 
with  a  provision  for  the  substitution  of 
the  issue  or  widow  of  any  deceased 
grandchild,  it  was  held  that  the  direc- 
tion to  distribute  at  a  future  time  was 
insufficient,  in  view  of  the  fact  that 
there  were  also  words  importing  a  pres- 
ent gift,  to  warrant  the  court  in  regard- 
ing the  interest  of  the  grandchildren  as 
contingent. 

In  Nicoll  v.  Scott  (1881)  99  111.  529, 
where  testator  bequeathed  to  his  chil- 
dren, naming  them,  certain  lands,  "to  be 
equally  divided  among  them  at  the  de- 
cease of  my  wife  Sarah.  And  it  is  my 
will  the  said  farm  and  improvements 
thereon  be  sold  after  the  decease  of  my 
wife  Sarah,  so  that  the  proceeds  shall 


charged,  upon  the  death  of  the  legatee  be- 
fore the  termination   of  the   life  estate. 

In  Eckert's  Estate  (1893)  157  Pa.  585, 
27  Atl.  781,  affirming  (1892)  9  Lane.  L. 
Rev.  345,  it  was  held  that,  under  a  tes- 
tamentary provision  by  which  testator 
charged  upon  land  the  sum  of  $2,000,  the 
interest  to  be  paid  his  daughter  during  her 
life,  and  further  directed:  "The  principal 
sum  of  the  said  $2,000  and  all  interest 
that  may  have  accrued  thereon  and  not 
been  used,  applied  and  appropriated  to  the 
care,  support,  and  maintenance  of  my  said 
daughter  Mary  in  her  lifetime,  I  give  and 
bequeath  upon  her  death  unto  my  two  sons 
Gabriel  and  Peter,  their  heirs  and  assigns," 
the  sonB  took  vested  interests  in  the  sum 
so  charged  upon  the  land. 

In  Re  Moran  (1900)  13  Pa.  Super.  Ct. 
251,  where  testator  devised  to  his  son 
William,  his  farm,  on  condition  that  he 
pay,  among  other  bequests,  one  to  tes- 
tator's son  Patrick,  "the  same  to  be  paid 
twelve  years  after  my  decease,"  it  was 
held    that,   as    there   was   nothing   In    the 
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language  used,  or  in  the  description,  condi- 
tion, or  circumstances  of  the  legatee,  indi- 
cating a  purpose  in  the  mind  of  the  tes- 
tator to  make  the  payment  of  the  legacy 
contingent  ilpon  the  survival  of  the  legatee 
until  the  time  fixed  for  payment,  but  the 
apparent  purpose  of  postponing  the  pay- 
ment was  for  the  ease  and  advantage  of 
the  devisee  of  the  land,  the  legacy  was  not 
contingent  upon  the  legatee's  surviving  the 
time  of  payment. 

1M  See  ClaTk  v.  Wallace  (1864)  48  Pa. 
80. 

X6»Pearce  v.  Loman  (1796)  3  Vea.  Jr. 
135,  30  Eng." Reprint,  934. 

166  Re  Hart  (1858)  3  BeG.  &  J.  202,  44 
Eng.  Reprint,  1246,  28  L.  J.  Ch.  N.  S.  7,  4 
Jur.   N.   S.   1264,   7  Week.  Rep.   28. 

The  rule  that  a  legacy  charged  on  land 
will  sink  into  the  inheritance,  where  the 
legatee  dies  before  the  day  of  payment, 
does  not  apply  in  a  case  where  the  land  is 
directed  to  be  converted  into  money,  and 
the  proceeds  divided.  Fairly  v.  Kline 
(1811)  3  N.  J.  L.  754,  4  Am.  Dec  414. 
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be  equally  divided  among  the  survivors 
named  in  said  will,"  it  was  held  that, 
as  there  was  an  antecedent  gift  to  the 
children,  the  direction  to  divide  would 
not  render  their  remainder  contingent. 

In  Houck  v.  Herrick  (1913)  179  HL 
App.  274,  where  testator  bequeathed  to 
each  of  the  children  of  her  deceased 
brother  the  sum  of  $200,  and  directed 
"that  it  be  paid  to  them  and  each  of 
them  .  .  .  within  three  months  after  the 
administration  of  my  estate  is  closed,11 
it  was  held  that  as  there  was  a  gift  of 
the  legacies,  independent  of  the  direction 
for  payment,  they  vested  at  her  death. 
In  Dyson  v.  Repp  (1868)  29  Ind.  482, 
where  testatrix  directed  all  her  estate  to 
be  converted  into  money  and,  after  the 
payment  of  certain  specific  legacies,  di- 
vided into  seven  equal  parts,  of  which 
four  parts  were  to  be  divided  among 
"the  heirs"  of  her  four  children,  and 
paid  to  them  as  they  arrived  at  the  age 
of  twenty-one  years,  the  estates  of  the 
grandchildren  vested  upon  the  death  of 
the  testatrix. 

In  Kimball  v.  Crocker  (1865)  53  Me. 
263,  where  testator  gave  a  sum  of  money 
in  trust  to  keep  invested  for  the  term  of 
twenty-five  years  from  the  time  of  his 
decease,  for  the  use  and  benefit  of  his 
two  grandchildren,  "and  to  be  paid  to 
said  [grandchildren]  at  the  end  of  said 
twenty-five   years,   not   subject  to  any 
charges  made  on  said  trust  fund  by  my 
executor  or  trustees,  for  taxes  or  any 
other  charges,  but  as  a  fund  to  be  kept 
on  interest  in  such  safe  securities  as  they 
may  deem  most  advantageous.    The  in- 
terest arising  from  said  sum  or  fund  is 
to  be  invested  from  time  to  time  as  re- 
ceived,  and  added  to  the  principal  of 
said  fund,  and  neither  the  principal  nor 
interest    is   to   be   distributed   till    the 
expiration  of  the  twenty-five  years  as 
aforesaid.     At  the  termination  of  this 
trust,  or  at  the  expiration  of  twenty-five 
years  from  and  after  my  decease,  said 
trust    fund  may  be  distributed  to  my 
grandchildren  equally,  share  and  share 
alike,  or  to  the  survivor  of  them  if  either 
shall  die  before  that  time  without  lawful 
issue.      If  either  of  my  grandchildren 
should  die  before  the  same  is  distributed 
according  to  .  .  .  this  my  will,  leaving 
lawful  issue  or  lineal  descendants,  then 
said  sum  shall  be  distributed  and  paid 
over  to  such  issue  or  descendants  in  pro- 
portion  to  the  share  that  each  of  my 
grandchildren  would  have  had  in  the  es- 
tate if  living, ' '  it  was  held  that,  as  there 
was  a  present  gift  of  money  to  trustees, 
"for   the  use  and  benefit' '  of  his  two 
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grandsons,  the  interest  thus  vested  was 
not  destroyed  by  the  postponement  of 
the  payment. 

In  Goddard  v.  Johnson  (1833)  14  Pick. 
(Mass.)  352,  where  a  will  provided,  "to 
my  granddaughters  [naming  them]  I 
give  $600,  to  be  equally  divided  between 
them  and  to  be  paid  in  three  years  from 
and  after  my  decease,"  it  was  held  to  be 
clear  that  the  legacy  was  vested.    . 

In  Holden  v.  Blaney  (1876)  119  Mass. 
421,  where  testator,  who  by  will  had 
given  his  residuary  estate  in  equal  shares 
among  his  children  and  the  children  of 
his  deceased  child,  by  codicil,  directed 
that  the  share  bequeathed  to  his  daugh- 
ter Mary  should  be  held  in  trust  by  his 
executors  and  trustees,  who  were  ordered 
to  pay  over  to  her  from  time  to  time  a 
sufficiency  for  her  comfortable  support 
and  maintenance  during  the  term  of  her 
natural  life,  "excepting  only  that,  in 
case  she  shall  survive  her  said  husband, 
all  the  remaining  portion  of  her  share  of 
my  estate  shall  then  be  paid  over  to  her 
in  full.  My  object  in  thus  limiting  the 
payment  of  my  said  daughter's  share  of 
my  estate,  during  the  lifetime  of  her 
said  husband,  is  to  prevent  his  having 
any  share  or  benefit  of  or  from  my  es- 
tate, because  I  consider  that  he  does  not 
treat  my  said  daughter  as  a  kind  and 
dutiful  husband  should,"  it  was  held 
that  the  share  given  to  such  daughter 
was  not  contingent  upon  her  surviving 
her  husband,  but  that  she  took  a  vested 
interest  therein,  payment  only  being 
postponed. 

In  Broas  v.  Broas  (1908)  153  Mich. 
310, 116  N.  W.  1077,  where  testator  gave 
all  his  property  to  his  wife  for  life,  with 
liberty  "to  make  any  arrangements  she 
may  deem  best  with  our  children,  or 
either  of  them,  regarding  their  or  either 
of  their  shares  or  share  of  the  property, 
so  as  to  let  any  or  all  of  the  children 
have  their  part  of  the  property  Before 
her  death,"  and  gave  and  devised  to  his 
children,  naming  them,  all  his  real  and 
personal  property,  "subject  to  the  life 
interest  therein  herein  given  to  their 
mother,  to  be  divided  among  them  after 
her  death,  share  and  share  alike,"  it 
was  held  that  the  children  took  vested 
estates  in  remainder,  upon  testator's 
death. 

In  Hill  v.  Hill  (1911)  90  Neb.  43,  38 
L.R.A.(N.S.)  198,  132  N.  W.  738,  where 
testator  gave,  "in  trust  for  my  lawful 
heirs,"  all  his  estate,  "to  be  held  by 
said  trustees  for  the  term  of  five  years 
and  to  be  distributed  among  my  lawful 
heirs  at  the  end  of  sueh  period,"  it  was 


1142     ANNOTATION— POSTPONED  GIFTS  AS  VESTED  OR  CONTINGENT. 


held  that,  as  the  gift  to  testator's  heirs 
did  not  depend  upon  a  direction  to  pay 
or  transfer  at  a  future  period,  but  was 
given  by  direct  language,  in  the  present 
tense,  in  a  clause  in  no  wise  dependent 
upon  the  direction  to  distribute,  their 
estates  were  not  contingent,  but  certain. 
In  Emery  v.  Judge  of  Probate  (1834) 
7  N.  H.  142,  where  testator  gave  the  in- 
terest or  income  of  certain  stock  to  his 
brother,  "the  principal  sum  being  in- 
tended for  and  given  to  his  children,  to 
be  distributed  among  them  after  his 
decease  in  such  proportions  as  he  may 
direct,"  it  was  held  that  the  legacy 
vested  in  the  children,  subject  to  the 
right  of  the  father  to  apportion  it 
among  them. 

In  Burroughs  v.  Jamieson  (1902)  62 
N,  J.  E"  661,  53  Atl.  688,  where  testa- 
tor, who  had  made  various  provisions 
for  his  widow  during  her  life,  gave  to 
certain  persons  legacies  "to  be  paid  in 
one  year  after  the  decease  of  my  wife, 
with  interest  thereon  from  the  date  of 
her  decease,"  it  was  held  that,  as  the 
words  giving  the  legacy  were  words  of 
present  gift,  the  time  of  enjoyment  only 
being  postponed,  the  legacies  vested  in 
the  legatees  on  the  testator's  death. 

In  Re  Seaman  (1895)  147  N.  Y.  69,  41 
N.  E.  401,  where  testator  gave  his  resid- 
uary estate  to  his  executors  in  trust,  to 
apply  and  pay  over  the  income  of  one 
equal  undivided  one-half  part  to  a  niece 
during  her  natural  life,  adding:  "And 
upon  her  decease  I  give,  devise  and  be- 
queath said  equal  undivided  one-half 
part  of  my  estate  so  held  in  trust,"  to 
the  children  of  a  nephew  "living  at  the 
time  of  her  death,  share  and  share 
alike,"  and  similarly  gave  the  income  of 
the  other  half  to  the  nephew  during  his 
life,  adding:  "And  upon  his  decease,  I 
give,  devise  and  bequeath  the  said  equal 
undivided  half  of  my  estate  so  held  in 
trust  •.  .  .  to  the  children  of  my  said 
nephew  .  .  .  living  at  the  time  of  his 
death,  share  and  share  alike,"  it  was 
held  that,  as  there  were  explicit  words 
of  gift  beyond  the  direction  to  divide, 
the  nephew's  children  took  a  vested  in- 
terest in  the  residuary  property,  both 
real  and  personal,  at  the  death  of  the 
testator,  subject,  on  the  one  hand,  to 
open  and  let  in  after-born  children,  and, 
on  the  other,  to  be  defeated  by  death 
without  issue  during  the  running  of  the 
life  estate. 

In  Tucker  v.  Ball  (1847)  1  Barb. 
(N.  Y.)  94,  where  testator,  after  giving 
his  wife  all  his  real  and  personal  estate 
not  otherwise  disposed  of,  during  life  or 
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widowhood,  went  on  to  provide  that, 
after  her  decease  or  marriage,  his  execu- 
tors should  sell  all  his  real  estate,  "the 
avails  of  which  I  give  and  bequeath  in 
the  following  manner,  viz.,  one  half  of 
the  money  arising  from  the  sale  of  my 
lands  to  be  equally  divided  by  my  execu- 
tors amongst  the  children  of  Joshua  and 
Polly  Tucker;  the  other  half  of  such 
moneys  to  be  equally  divided  by  my 
executors  between"  certain  persons 
named,  it  was  held  that  as  the  words 
denoting  the  gift, '  *  I  give  and  bequeath, ' ' 
were  in  the  present  tense,  the  fair  im- 
port of  the  language  was  that  there  was 
a  present  gift  of  money,  to  be  paid  there- 
after; and  that,  as  payment  was  not 
postponed  with  reference  to  the  situa- 
tion or  circumstances  of  the  legatees,  but 
in  order  to  let  in  the  life  estate  of  the 
widow,  the  legacies  were  vested. 

In  Ex  parte  Turk  (1849)  1  Bradf. 
(N.  Y.)  110,  where  testatrix  directed 
her  executor  to  invest  upon  bond  and 
mortgage  the  sum  of  $2,000,  "for  the 
benefit  of  my  daughter  Magdalena  and 
of  her  children,"  her  daughter  to  re- 
ceive only  the  interest  during  her  life, 
and  providing  that,  on  her  decease,  the 
executors  should  "pay  or  transfer"  the 
fund  "unto  all  and  every  child  or  chil- 
dren of  my  said  daughter  Magdalena 
lawfully  born  or  to  be  born,  to  be  divided 
between  or  among  them,  share  and  share 
alike,"  the  shares  of  the  daughters  "to 
be  vested"  on  their  respectively  attain- 
ing the  age  of  twenty-one,  or  on  mar- 
riage, and  the  shares  of  the  sons  "to 
become  vested"  at  twenty-one,  and  "to 
be  paid  or  transferred  at  such  age  or 
ages,  time  or  times  as  aforesaid,  to  such 
of  the  said  daughters  or  sons  of  my  said 
daughter  Magdalena  as  shall  arrive  at 
or  attain  the  same  after  the  decease  of 
my  said  daughter;  but  as  to  such  of 
them  as  shall  arrive  at  or  attain  such 
age  or  ages,  time  or  times,  as  aforesaid 
in  the  lifetime  of  my  said  daughter  Mag- 
dalena, the  payment  or  transfer  of  his, 
her,  or  their  share  or  shares  to  be  post- 
poned till  after  the  decease  of  my  said 
daughter  Magdalena,"  it  was  held  that, 
as  the  gift  was  absolute  and  disconnected 
from  the  time  of  payment,  and  as  the 
testatrix  expressly  provided  when  vest- 
ing should  take  place,  the  interests  of 
the  children  were  not  contingent  upon 
their  surviving  their  mother;  and  this 
view  was  strengthened  by  the  clause  of 
survivorship  which  provided  only  for  the 
death  of  a  son  before  twenty-one,  the 
age  upon  which  vesting  was  made  to  de- 
pend,  implying,  therefore,  that  before 
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that  time  a  lapse  might  occur,  but  not 
after. 

In  Converse  v.  Kellogg  (1850)  7  Barb. 
(N.  Y.)  590,  after  giving  and  bequeath- 
ing his  residuary  estate  to  his  children 
"equally  to  be  divided  between  them, 
share  and  share  alike,  and  to  the  de- 
scendants of  such  of  my  children  as  shall 
have  died,"  per  stirpes,  added,  "but  no 
division  to  be  made  until  ten  years  after 
the  death  of  my  said  wife,"  it  was  held 
that  as  the  bequest  and  the  direction 
for  distribution  were  distinct  provisions, 
having  no  necessary  connection  with 
each  other,  the  postponement  did  not 
have  the  effect  to  render  the  gift  con- 
tingent. 

In  Arcularius  v.  Sweet  (1857)  25 
Barb.  (N.  Y.)  403,  affirming  (1854)  3 
Bradf .  64,  where  testator  gave  his  resid- 
uary estate  to  his  children,  "  together 
with  the  share  of  my  estate  set  apart 
for  my  said  wife  during  her  natural  life, 
upon  her  decease  equally  to  be  divided 
among  them,"  it  was  held  that,  inde- 
pendently of  punctuation,  the  plain 
meaning  of  these  words  was  a  bequest 
of  the  whole  residuum,  including  the 
widow's  third,  equally  to  her  children, 
to  become  vested  in  interest  immediately 
on  their  father's  death,  subject  only  to 
their  mother's  right  to  one  third  of  the 
income  during  her  life. 

In  Larocque  v.  Clark  (1863)  1  Redf. 
(N.  Y.)  469,  s.  c.  sub  nom.  Saxton's  Es- 
tate (1865)  Tucker,  32,  where  testator 
directed  that  $10,000  be  invested  by  his 
executors,  and  gave  the  whole  income 
and  profits  therefrom  to  his  father  as 
long  as  he  should  live  and  to  his  mother 
as  long  as  she  should  live,  and  added: 
"After  the  death  of  both  my  father  and 
mother  out  of  the  $10,000  invested  for 
their  benefit,  I  give  and  bequeath  the 
sum  of  $2,500  to  my  brother,"  it  was 
held  that  this  was  not  a  case  where  the 
whole  gift  was  contained  in  a  direction 
to  executors  to  pay  or  divide  on  a  cer- 
tain event,  and  that  the  mere  postpone- 
ment of  the  actual  possession  of  the 
legacy  affixed  no  condition  to  the  imme- 
diate vesting  of  the  interest. 

In  Hays  v.  Gourley  (1874)  3  Thomp. 
&  C.  (N.  Y.)  115,  1  Hun,  38,  where  tes- 
tator directed  his  whole  estate  to  be 
turned  into  money  and  invested,  and  the 
income  used  for  the  support  and  main- 
tenance of  his  wife  and  three  children, 
and  devised  and  bequeathed  to  his  said 
children  all  his  estate,  both  real  and 
personal,  "to  be  equally  divided  between 
them,  share  and  share  alike,  upon  the 
event  of  the  death  of  their  mother,"  it 
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was  held  that  the  gift  was  immediate, 
and  the  time  of  payment  or  of  enjoy- 
ment only  was  postponed. 

In  Re  Hedger  (1890)  56  Hun,  643,  30 
N.  Y.  S.  R.  459,  9  N.  Y.  Supp.  347,  af- 
firming (1889)  1  Connoly,  524,  6  N.  Y. 
Supp.  769,  where  testator  gave  all  his 
property  to  his  wife  during  her  life,  and 
his  residuary  estate  to  his  children  and 
grandchildren,  naming  them,  "to  be  di- 
vided between  them  share  and  share 
alike.  Such  devises  and  bequests  are  to 
take  effect,  and  such  division  of  my  es- 
tate to  be  had,  after  the  decease  of  my 
said  wife,"  it  was  held  that,  as  there 
was  a  gift  apart  from  the  direction  to 
divide,  the  residuary  bequest  vested  at 
the  testator's  death,  subject  to  the  wife's 
life  estate 

In  Re  Elliott  (1899)  27  Misc.  258,  58 
N.  Y.  Supp.  603,  where  testator,  after 
devising  his  property  to  his  wife  during 
life  or  widowhood,  directed  his  execu- 
tors, after  her  death  or  remarriage,  to 
sell  and  convey  the  real  estate  and  con- 
vert the  personal  property  into  money, 
and  out  of  the  proceeds  to  pay  to  cer- 
tain persons  divers  amounts,  "which 
said  amounts  ...  I  do  hereby  give  and 
bequeath  unto  them,  to  be  paid  only  as 
aforesaid.  After  the  payments  have  been 
made  the  balance  remaining  in  the  hands 
of  my  executors  shall  be  divided  between 
my  two  sons,"  it  was  held  that,  as 
words  of  present  gift  were  used  by  the 
testator,  the  legacies  to  the  persons 
named  vested  at  the  testator's  decease. 

In  Re  Brown  (1899)  28  Misc.  273,  59 
N.  Y.  Supp.  844,  where  testator  gave  his 
estate  to  his  executors  in  trust  to  pay  to 
his  wife  the  income  thereof  during  her 
life  or  widowhood,  and  in  case  of  her 
death  or  marriage,  then  "to  divide  my 
said  estate,  real  and  personal,  into  five 
equal  parts  or  shares  and  that  the  same 
be  paid  over  to  my  children  as  follows : 
To  my  daughter,  Ann  Jane,  one-fifth 
part,"  and  similarly  gave  a  fifth  part  to 
each  of  his  other  children,  adding:  "My 
intention  being  to  give  each  of  my  said 
children  share  and  share  alike,"  it  was 
held  that  the  words  last  above  quoted 
were  equivalent  to  the  creation  of  a  gift 
by  present  words,  and  that,  taken  in 
connection  with  the  fact  that  the  gifts 
were  not  made  to  a  mere  class,  but  to 
beneficiaries  distinctly  named,  it  was 
evident  that  testator's  intention  was 
that  the  gift  to  his  children  should  vest 
at  his  decease. 

A  legacy  given  to  a  certain  person,- 
"to  be  paid  after"  the  death  of  testa- 
tor's wife,  is  a  vested  legacy.    Owens  v. 
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Owens  (1901)  64  App.  Div.  212,  71  N.  Y. 
Supp.  1108. 

In  Re  Rafferty  (1906)  52  Misc.  69, 
102  N.  Y.  Bupp.  432,  testator  directed 
his  executor  to  keep  his  residuary  estate 
as  a  trust  fund,  to  be  invested  in  good 
securities,  and  further  provided:  "Of 
the  said  trust  fund,  I  devise  and  be- 
queath the  same  as  follows :  One-fourth 
•part  thereof  to  my  beloved  wife,  Mary 
C.  Rafferty,  and  one-fourth  part  thereof 
to  each  of  my  sons  John  J.  Rafferty, 
Harry  E.  Rafferty,  and  Charles  F.  Raf- 
ferty, to  be  paid  in  the  manner  and  at 
the  times  hereinafter  set  forth.  The 
share  of  my  said  wife  Mary  C.  Rafferty 
to  be  paid  over  to  her  by  my  executor 
within  two  years  after  my  death,  either 
in  cash  or  securities  as  she  may  elect. 
To  any  of  my  sons  who  may  be  over  the 
age  of  twenty-one  years  at  my  death,  I 
direct  that  my  executor  pay  over  to  such 
son  annually  the  sum  of  $500  for  five 
years.  If  any  of  my  said  sons  shall  be 
under  the  age  of  twenty-one  years  at 
my  decease,  then  I  will  that  the  last 
above  provision  shall  apply  to  said  son 
and  he  shall  be  paid  the  sum  of  $500 
annually  after  he  arrives  at  the  age  of 
twenty-one  years.  At  the  end  of  the 
period  of  said  five  years,  and  after  any 
one  son  shall  have  received  five  pay- 
ments, then  within  a  year  thereafter  I 
will  that  the  remaining  sum  belonging 
to  said  son  to  be  paid  over  to  him  by 
my  said  executor."  It  was  held  that,  as 
the  provision  contained  words  of  present 
gift  to  each  of  the  legatees,  the  legacies 
vested  upon  the  testator's  death,  not- 
withstanding the  time  of  payment  was 
postponed. 

In  Re  Phillips  (1907)  56  Misc.  96,  107 
N.  Y.  Supp.  388,  testator  gave  and  be- 
queathed his  residuary  estate  as  follows : 
"To  my  son  Isaac  H.  Phillips  one- 
seventh  part  of  the  same,"  and  so  on  to 
other  sons  and  daughters,  addi  ng :  "  And 
the  same  is  given  to  them  and  to  each 
of  them  and  their  heirs  forever,  subject, 
however,  to  the  following  terms  and  con- 
ditions: That  said  estate  and  property 
shall  not  be  divided  in  any  way  by  the 
owners  thereof,  within  five  years  after 
my  decease,  but  shall,  during  that  period, 
remain  under  the  control  and  manage- 
ment of  my  executor  hereinafter  named, 
and  if  any  of  my  sons  or  daughters  be- 
fore named  shall  be  deceased  within  said 
five  years,  leaving  no  child  or  children, 
then  the  share  of  such  one  as  shall  be 
deceased  shall  belong  to  their  surviving 
brothers  and  sisters,  their  heirs  and  as- 
signs forever. ' '    It  was  held  that  as  the 
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disposing  clause  contained  words  of 
present  gift,  and  as,  in  the  clause  last 
quoted,  the  testator  designated  such  leg- 
atees as  the  owners  of  the  estate,  it 
was  apparent  that  he  designed  that  the 
title  to  his  residuary  estate  should  vest 
in  the  legatees  and  devisees  named,  im- 
mediately upon  his  death  and  probate  of 
the  will. 

In  Woodruff  v.  Woodruff   (1911)   72 
Misc.  249,  129  N.  Y.  Supp.  860,  where 
testator  gave  his  residuary  estate  to  a 
trustee,  with  directions  to  pay  the  in- 
come to  his  wife  during  her  natural  life, 
and  directed  that,  upon  her  death,  the 
trustee  should  ''dispose  of,  pay  over  and 
distribute  the  said  property  and  estate 
so  as  aforesaid  held  by  him  in  trust,  to 
and  among  the  following  beneficiaries," 
each  of  whom,  with  one  exception,  was 
to  receive  $1,000,  adding:    "And  should 
my  wife  be  not  living  at  the  time  of  my 
decease,  I  give  and  bequeath   to  each 
person  named  in  the  foregoing  items  .  .  . 
the  sum  of  $1,000,"  and,  by  a  codicil, 
revoked  the  provision  made  for  one  of 
such  legatees,  speaking  of  it  as  a  "gift 
and  bequest,"  and  directed  his  executors 
to  pay  said  sum  of  $1,000  to  his  wife,  if 
she  should  be  living  at  his  death,  and, 
by  the  same  codicil,   further  provided 
that,  in  case  any  of  the  "gifts,  bequests, 
or  devises"  of  his  will  or  codicil  "shall 
for  any  reason  lapse  or  fail  to  take  ef- 
fect," they  should  go  to  the  residuary 
legatees — a  provision  which,  in  the  case 
of  some  bequests,  must  have  had  refer- 
ence to  the  possibility  of  the  death  of 
the  legatee  in  the  testator's  lifetime  only 
— it  was  held  that  the  fact  that  the  will 
contained  words  importing  a  gift,  in  ad- 
dition to  the  direction  to  the  trustee  to 
pay  over  and  divide,  and  the  fact,  evi- 
denced by  the  separate  express  provision 
that  the  legatees  should  take  immediately 
upon  the  testator's  death  in  ease  his 
widow  did  not  survive  him,  that  payment 
was  postponed  merely  to  let  in  her  life 
estate,  took  the  case  out  of  the  general 
rule. 

In  Culbertson  v.  Frost  (1854)  54  N.  C. 
(1  Jones,  Eq.)  281,  where  testator  di- 
rected his  estate  to  be  converted  into 
money,  and  gave  and  bequeathed  to  his 
sister  Jane  a  third  thereof,  "to  go  to 
her  after  her  husband 's  deatn,  and  if  she 
dies  before  him  I  allow  her  part  to  go 
to  her  sons  [naming  them]  when  they 
come  to  the  age  of  twenty-one  years/' 
it  was  held  that  the  sister  took  a  present 
right  to  the  fund,  the  time  of  enjoyment 
only  being  postponed. 

In  McGuffey  v.  Brooke  (1872)  2  Cin. 
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Sup.  Ct.  Rep.  (Ohio)  231,  where  testa* 
tor,  who  had  given  the  bulk  of  his  estate 
to  his  wife  for  life,  went  on:  "I  give 
and  bequeath  to  the  following  persons 
and  institutions  the  following  sums  of 
money,  viz.,"  etc.,  and  farther  provided 
that  such  sums  "shall  be  paid  by  my 
executors  to  the  respective  legatees  as 
soon  after  the  decease  of  my  said  wife 
as  it  may  in  their  judgment  be  expedient 
so  to  do, ' '  it  was  held  that  such  legacies 
were  not  subject  to  any  contingency,  but 
vested  upon  the  testator's  decease. 

In  Pond  v.  Allen  (1885)  16  It.  L  171, 
2  Atl.  302,  where  a  testatrix  gave  her 
residuary  estate  to  her  husband  during 
his  life,  and  then  declared:  "Now  then 
after  the  death  of  my  said  husband  James 
Helme,  I  do  hereby  make  the  following 
bequests  to  the  following  named  per- 
sons, to  them  and  their  heirs  and  as- 
signs forever,  to  be  paid  to  each  of  them 
one  year  after  the  death  of  my  said 
husband,"  then  proceeded  to  give  and 
bequeath  to  divers  persons  various  sums 
of  money,  and  concluded :  "I  direct  the 
foregoing  bequests  to  be  paid  and  deliv- 
ered to  the  aforenamed  devisees  one  year 
after  the  death  of  my  said  husband, 
James  Helme,"  it  was  held  that,  as  there 
were  words  of  present  gift,  and  as  the 
postponement  of  payment  was  evidently 
for  the  benefit  of  the  estate,  the  several 
pecuniary  legacies  were  vested  at  the 
death  of  the  testatrix. 

In  Lovass  v.  Olson  (1896)  92  Wis.  616, 
67  N.  W.  605,  where  testator  gave  his 
wife  a  life  estate  in  all  his  property, 
and  bequeathed  to  a  son  a  sum  of  money, 
"to  be  paid  to  him  by  my  daughter  [to 
whom  he  gave  all  the  rest,  residue  and 
remainder  of  his  estate  upon  the  death 
of  his  wife]  within  one  year  after  the 
death  of  my  wife,  if  she  survive  me," 
it  was  held  that  as  the  bequest  was,  in 
the  first  instance,  absolute  and  unquali- 
fied, the  condition  in  respect  to  the 
wife's  survival  affected  only  the  time  of 
payment. 

Appendix  B.  Instances  in  which  the 
gift  was  postponed  until  the  termina- 
tion of  a  precedent  legal  or  equitable 
estate  for  life  or  widowhood. 

In  Corbett  v.  Palmer  (1735)  2  Eq.  Caa. 
abr.  548,  Fl.  27,  22  Eng.  Reprint,  461, 
where  testator  devised  his  personal  es- 
tate to  his  wife  for  her  life,  and  gave 
several  particular  legacies  after  her 
death,  and  then  declared  that  the  resi- 
due, at  her  decease  and  after  the  lega- 
cies were  paid,  should  be  divided  among 
his  relations,  naming  them,  it  was  held 
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that,  though  the  time  of  payment  was 
future,  the  right  to  the  legacies  vested 
upon  the  death  of  the  testator. 

In  Billingsley  v.  Wills  (1745)  3  Atk. 
219,  26  Eng.  Reprint,  928,  where  testator 
bequeathed  to  his  brother  Gapel  Billings- 
ley, the  interest  of  £1,500  during  his 
natural  life,  adding:  "Then  from  and 
after  the  decease  of  my  brother  Capel 
Billingsley,  I  give  the  sum  of  £1,500 
unto  and  amongst  all  and  every  the 
younger  son  and  sons,  in  case  there  be 
any  younger  sons,  and  all  and  every  the 
daughter  and  daughters  of  my  brother 
Capel  Billingsley  now  lawfully  begotten 
or  to  be  hereafter  begotten,  share  and 
share  alike;  but  in  case  he  shall  have 
only  daughters  lawfully  begotten  then 
only  unto  and  amongst  the  younger 
daughter  or  daughters  and  to  be  paid  to 
them  all,  every  and  each  of  them,  at  and 
when  they  shall  have  attained  to  their 
respective  ages  of  one-and-twenty 
years/ '  it  was  held  to  be  plain  that  noth- 
ing was  given  to  the  children  until  after 
the  death  of  the  father,  and  that  the 
gift  did  not  take  place  till  then,  in  point 
of  vesting,  as  well  as  in  point  of  pay- 
ment. 

In  Medlicot  v.  Bowes  (1748)  1  Ves.  Sr. 
207,  27  Eng.  Reprint,  985,  where  testa- 
tor desired  his  sister  Jane,  out  of  the 
money  given  her  by  his  will,  to  leave 
£500  at  her  death  to  her  nephew,  it  was 
held  that  such  provision  amounted  to  a 
legacy  by  the  testator,  of  the  sum  named, 
payable  at  his  sister's  death,  and  that  it 
did  not  lapse  by  the  nephew's  death  in 
the  sister's  lifetime. 

In  Hatch  v.  Mills  (1759)  1  Eden,  342, 
28  Eng.  Reprint,  716,  where  testator  di- 
rected that  the  residue  of  his  estate 
should  be  invested  in  government  securi- 
ties, and  the  interest  thereof  paid  to  his 
wife  during  her  life,  and  after  her  death, 
to  be  sold,  except  so  much  thereof  as 
should  be  sufficient  to  pay  certain  annui- 
ties, and  all  the  money  thereby  arising 
to  be  divided  into  five  equal  shares, 
among  his  four  daughters  and  his  two 
grandchildren,  the  offspring  of  his  de- 
ceased son,  and  in  case  of  the  death  of 
any  of  his  said  four  daughters,  then  that 
the  child  or  children  of  any  one  or  more 
of  them  so  dying  should  have  the  share 
of  her  or  them  so  dying  in  equal  shares, 
it  was  held,  without  discussion,  that  the 
residue  vested  in  the  daughters  during 
the  mother's  life. 

In  Dawson  v.  Killet  (1781)  1  Bro.  Ch. 
124,  28  Eng.  Reprint,  1023,  where  tes- 
tator gave  an  estate  to  his  wife  for  life 
and)  if  there  should  be  no  issue  between 
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them,  then  to  another,  charged  with  a 
certain  legacy,  to  be  paid  in  six  months 
after  the  decease  of  his  wife,  it  was  held 
that,  as  a  legacy  was  given  with  refer- 
ence  to  the  time  when  it  should  vest  in 
possession,  it  was  not  contingent  upon 
surviving  the  testator's  wife. 

In  Monkhouse  v.  Holme  (1783)  1  Bro. 
Ch.  298,  28  Eng.  Reprint,  1143,  where 
testator  gave  his  wife  the  use  of  £800 
during  her  natural  life,  and  after  her 
decease  gave  and  disposed  of-  the  said 
sum,  distributing  it  among  divers  lega- 
tees in  varying  amounts,  and  in  some 
cases  attached  the  proviso  that  they 
should  be  living  at  the  death  of  his  wife, 
it  was  held  that  legacies  to  which  this 
proviso  was  not  attached  were  not  con- 
tingent upon  surviving  the  time  of  pay- 
ment. 

In  Atty.  Gen.  v.  Crispin  (1784)  1  Bro. 
Ch.  386,  28  Bug.  Reprint,  1192,  where 
testatrix,  who  had  given  by  her  will 
several  annuities,  went  on  to  provide: 
"And  after  the  death  of  the  persons 
hereinabove  named,  I  give  and  leave  to 
each  of  the  children  of"  certain  per- 
sons, "  £50  sterling  which  shall  be  paid 
to  them  when  they  shall  be  of  age,"  it 
was  held  that  the  legacies  were  vested 
in  children  who  died  in  the  lifetime  of 
the  annuitant. 

In  Benyon  v.  Maddison  (1786)  2  Bro. 
Ch.  75,  29  Eng.  Reprint,  42,  where  tes- 
tator gave  the  whole  of  his  estate  in 
trust  to  pay  the  income  to  his  mother 
for  life,  adding:  "But  after  the  death 
of  [the  mother]  I  then  give  to  [certain 
persons  named]  the  sum  of  £500  each," 
it  was  held  that  the  word  "then,"  was 
not  to  be  construed  as  an  adverb  of 
time,  and  that  it  was  not  the  intention 
of  the  testator  to  postpone  the  vesting 
of  the  legacies,  but  only  the  payment  of 
them. 

In  Scurfield  v.  Howes  (1790)  3  Bro. 
Ch.  90,  29  Eng.  Reprint,  425,  where  tes- 
tatrix gave  a  sum  of  money  to  the  use 
of  a  niece  during  her  life  and,  after  her 
decease,  to  the  son  and  daughter  of  such 
niece,  "equally  between  them,  share  and 
share  alike,  but,  if  either  of  them  should 
die  before  the  decease  of  their  mother, 
the  whole  to  the  survivor,"  it  was  said 
to  be  settled  that  such  a  legacy  is  vested. 

In  Roebuck  v.  Dean  (1793)  4  Bro.  Ch. 
403,  29  Eng.  Reprint,  959,  2  Ves.  Jr.  265, 
30  Eng.  Reprint  626,  where  testatrix 
gave  £1,000  stock  to  trustees,  to  pay 
the  interest  to  her  niece  for  life,  adding : 
"And  after  her  decease,  my  will  is  that 
the  said  £1,000  3  per  cent  annuities  be 
equally  divided  between"  her  brother 
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and  four  sisters,  and  "in  like  manner  to 
the  survivor  or  survivors  of  them,"  it 
was  held  that  the  interest  taken  by  the 
brother  and  sisters  vested  at  the  death 
of  the  testatrix,  and  that  the  representa- 
tives of  those  who  had  died  in  the  life 
of  the  tenants  for  life  were  entitled  to 
take  with  the  survivors. 

In  Molesworth  v.  Molesworth  (1793)  4 
Bro.  Ch.  408,  29  Eng.  Reprint,  962,  it  was 
held  that,  under  a  devise  of  real  and 
personal  estate  to  trustees,  to  pay,  etc., 
to  testator's  wife  for  life,  and  to  pay  a 
legacy  to  his  daughter,  the  daughter  took 
a  vested  and  transmissible  interest. 

In  Bayley  v.  Bishop  (1803)  9  Ves. 
Jr.  6,  32  Eng.  Reprint,  501,  7  Revised 
Rep.  132,  where  a  testator  devised  all 
his  real  property  to  his  wife  for  life, 
and  from  and  after  her  decease  devised 
the  same  to  certain  persons  in  trust  to 
sell  and  dispose  of  the  same  and,  with 
the  money  arising  therefrom,  inter  alia, 
to  pay,  lay  out,  and  dispose  of  the  sum  of 
£500  in  the  purchase  of  an  annuity  for 
the  testator's  son  Thomas,  it  was  held 
that  as  it  was  merely  on  account  of  the 
estate  for  life  in  the  widow,  and  not 
with  reference  to  the  circumstances  of 
the  legatees,  that  the  sale  and  payment 
were  postponed,  the  son  took  a  vested 
interest  at  the  testator's  death. 

In  Smither  v.  Willock  (1804)  9  Ves. 
Jr.  233,  32  Eng.  Reprint,  592,  it  was  held 
that,  under  a  bequest  of  money  and  per- 
sonal estate  to  the  testator's  wife  for 
life  and,  from  and  after  her  death,  the 
capital  to  be  divided  between  the  tes- 
tator's brothers  and  sisters  named  in  the 
will,  in  equal  shares,  but  in  the  case  of 
the  death  of  any  of  them  in  the  lifetime 
of  the  wife,  the  shares  of  him  or  her  so 
dying  to  be  divided  between  all  and 
every  his,  her,  or  their  children,  the 
brothers  and  sisters  took  a  vested  inter- 
est, subject  only  to  be  devested  in  the 
event  of  death  in  the  lifetime  of  the 
testator's  widow,  leaving  children. 

In  Hallifax  v.  Wilson  (1809)  16  Ves. 
Jr.  168,  33  Eng.  Reprint,  947, 10  Revised 
Rep.  146,  where  tesfator  gave  his  resid- 
uary estate  to  trustees  upon  trust  to 
pay  the  interest  to  his  mother  during 
her  life  and,  after  her  death,  to  divide 
the  principal  among  his  nephew  and 
nieces,  share  and  share  alike,  it  was  held 
that  the  nieces  took  a  vested  remainder. 

In  Blamire  v.  Geldart  (1809)  16  Ves. 
Jr.  314,  33  Eng.  Reprint,  1004,  where 
testator  bequeathed  to  a  nephew  a  sum 
of  money  "at  my  wife's  decease,"  and 
gave  his  residuary  estate  to  his  wife,  it 
was  held  that,  in  effect  and  substance, 
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the  nephew  took  a  remainder  which  be- 
came vested  immediately  upon  the  tes- 
tator's death,  and  was  not  defeated  by 
his  own  death  in  the  lifetime  of  the 
wife. 

In  Sturgess  v.  Pearson  (1819)  4  Madd. 
Ch.  411,  56  Eng.  Reprint,  757,  20  Revised 
Rep.  316,  where  a  testator  gave  the  in- 
terest and  dividends  of  a  one-fifth  part 
of  certain  personal  property  to  his 
daughter  during  her  natural  life,  adding: 
"And  after  her  decease  I  give  the  same 
to  be  equally  divided  amongst  her  three 
children,"  it  was  held  that  it  was  clear 
that  the  children  took  vested  interests. 

In  Cousins  v.  Schroder  (1830)  4  Sim. 
23,  59  Eng.  Reprint,  9,  where  testator 
gave  all  his  real  and  personal  estate  to 
his  wife  for  life,  and  directed  that,  at 
the  end  of  twelve  months  after  her 
death,  £1,000  should  be  laid  out  in  trust 
for  his  daughter  for  life,  and  after  her 
decease  the  capital  should  be  divided 
amongst  her  children,  when  they  should 
attain  twenty-one,  it  was  held  that  a 
child  attaining  twenty-one  took  a  vested 
interest,  although  he  died  before  the 
time  of  payment. 

In  Goulboum  v.  Brooks  (1837)  2 
Younge  &  C.  Exch.  539,  160  Eng.  Re- 
print, 510,  7  L.  J.  Exch.  Eq.  N.  S.  33,  1 
Jur.  N.  S.  354,  where  testator  devised 
land  to  trustees  to  pay  the  rents  and 
profits  to  his  wife  for  life  or  during 
widowhood,  and  after  her  death  or  mar- 
riage to  pay  them  for  the  maintenance 
of  his  children,  until  the  youngest  should 
attain  twenty-one,  and  then  added: 
"And  my  mind  is  that  at  the  death  or 
marriage  of  my  wife  I  give  and  bequeath 
my  estate  to  my  son  Thomas  .  .  .  and 
paying  to  my  daughters,  Martha  and 
Ellen,  £100,"  it  was  held  that,  as  the 
payment  of  the  legacies  to  the  daugh- 
ters was  evidently  postponed  for  the 
convenience  of  the  estate,  the  legacy  of 
one  dying  in  the  lifetime  of  the  widow 
did  not  lapse. 

In  Watson  v.  Watson  (1840)  11  Sim. 
73,  59  Eng.  Reprint,  801,  where  testator 
gave  annuities  to  three  of  his  relations, 
and  directed:  "If  the  annuities  are 
paid  by  the  interest  of  purchasing  money 
in  the  stocks;  at  the  death  of  the 
different  parties,  the  principal  to  be  di- 
vided between  the  children  of  the  de- 
ceased," it  was  held  that  the  true 
construction  of  the  will  was  that,  as  each 
annuitant  should  die,  the  principal  of 
the  stock  purchased  to  answer  the  an- 
nuity should  be  divided  between  the 
children  of  that  annuitant,  so  that  it 
was,  in  effect,  an  immediate  gift  in  re- 
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mainder  to  all  the  children  of  the  annui- 
tant; and,  therefore,  that  such  children 
living  at  the  death  of  the  testator  took  a 
vested  interest  in  the  principal. 

In  Templeman  v.  Warrington  (1842)  13 
Sim.  267,  60  Eng.  Reprint,  104,  where  a 
testator  bequeathed  to  a  trustee  £4,000, 
to  be  invested  during  the  joint  lives  of 
certain  persons  or  the  survivors  of  them, 
"and  after  their  death  to  be  equally  di- 
vided among  all  their  children,  share 
and  share  alike,"  it  was  held  that  the 
children  took  vested  interests  at  the 
death  of  the  testator. 

In  Mair  v.  Quilter  (1843)  2  Younge  & 
C.  Ch.  Cas.  465,  63  Eng.  Reprint,  208, 
where  testatrix  bequeathed  a  sum  of 
stock  to  trustees  upon  trust  to  pay  the 
dividends  to  a  granddaughter  for  life, 
and,  after  her  decease,  in  trust  to  as- 
sign, transfer,  and  dispose  of  the  capital 
unto  and  among  the  children  of  her  said 
granddaughter,  share  and  share  alike,  at 
their  ages  of  twenty-one,  it  was  held  that 
the  children  who  became  twenty-one 
took  vested  interests,  notwithstanding 
their  death  in  the  lifetime  of  their 
mother. 

In  Locker  v.  Bradley  (1842)  5  Beav. 
593,  49  Eng.  Reprint,  708,  where  testator 
gave  his  residuary  estate  to  his  sister 
and  her  husband  for  their  lives,  subject 
to  an  annuity,  and,  after  their  deaths 
and  that  of  the  annuitant,  directed  that 
"the  principal  sum,  the  interest  of 
which  I  have  bequeathed  to  them  in  the 
manner  before  mentioned,  shall  be  di- 
vided equally  between  the  daughters  of 
the  said  [sister],  and  which  I  give  and 
bequeath  to  them,  my  said  nieces,  to  be 
divided  equally  amongst  them,  share  and 
share  alike.  And  if  no  daughter  of  my 
said  sister  should  be  then  living,  then 
and  in  that  case  I  give  and  bequeath  to 
my  nephews,  the  sons  of  my  said  sister 
[naming her],  what  would  otherwise  have 
been  divided  amongst  her  daughters,"  it 
was  held  that  the  shares  vested  in  the 
daughters,  so  as  to  be  transferable  to 
their  personal  representatives  in  the 
event  of  their  dying  in  the  lifetime  of 
the  tenant  for  life,  subject  to  be  de- 
vested, in  the  event  of  the  death  of  all 
of  them  before  becoming  entitled  to 
possession.  """ 

In  Beck  v.  Burn  (1844)  7  Beav.  492, 
49  Eng.  Reprint,  1156,  testator  gave  all 
his  real  and  personal  estate  to  his  wife 
for  life,  and  directed  his  executors,  im- 
mediately after  her  decease,  to  sell  all 
his  property  and  invest  a  sufficient  sum 
to  answer  three  annuities,  which,  at  the 
death  of  the  annuitants,  were  to  fall 
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into  the  residue  of  his  personal  estate; 
and  further  directed,  with  respect  to  the 
residue  of  the  produce  of  sale:  "I  di- 
rect my  executors  to  divide  and  equally 
pay  the  same  to  and  amongst  all  and 
every  the  children  horn  in  lawful  wed- 
lock of  my  brothers  and  sisters  and  to 
and  amongst  all  and  every  the  children 
born  in  lawful  wedlock  of  my  said  dear 
wife's  brothers  and  sisters,  share  and 
share  alike.  And  my  further  will  and 
meaning  is  that  in  case  of  the  death  of 
any  or  either  of  the  above-mentioned 
children  in  the  lifetime  of  my  said  dear 
wife,  leaving  issue,  then  and  in  that 
case,  I  hereby  direct  my  said  executors 
to  pay  unto  the  issue  of  such  child  or 
children,  his,  her  or  their  parent 's  share 
equally  between  them,  share  and  share 
alike."  It  was  held  that,  as  the  tes- 
tator had  made  no  direct  gift  to  the 
children,  nor  to  any  trustee  for  them, 
the  only  gift  being  in  the  direction  to 
divide  and  pay  amongst  them  or  their 
issue,  the  direction  to  divide  and  pay 
applied  to  such  persons  only  as  might 
answer  the  description  at  the  time  of 
distribution,  and  that  the  class  to  take 
consisted  of  such  children  as  should  be 
living  at  the  death  of  the  wife,  and  the 
issue  of  any  who  should  die  in  the  life- 
time of  the  wife,  leaving  issue  who 
should  be  living  at  the  period  of  distri- 
bution; the  effect  being  that  the  children 
who  died  in  the  lifetime  of  the  tenant 
for  life,  and  their  issue  who  died  in  the 
lifetime  of  the  tenant  for  life,  were 
excluded. 

In  Packham  v.  Gregory  (1845)  4  Hare, 
396,  67  Bng.  Reprint,  702,  14  L.  J.  Ch. 
N.  S.  191,  9  Jur.  175,  where  testator  de- 
vised and  bequeathed  to  trustees  the 
residue  of  his  estate  to  be  put  upon  in- 
terest, and  the  income  therefrom  to  be 
paid  to  his  wife  for  her  life,  if  she 
should  so  long  continue  his  widow,  and, 
from  and  after  her  decease  or  marriage, 
directed  his  executors  to  pay  and  divide 
the  whole  of  the  money  so  directed  to  be 
placed  out  at  interest,  unto  and  equally 
amongst  all  and  every  his  nephews  and 
nieces  (except  certain  nephews),  share 
and  share  alike,  within  six  months  after 
they  should  become  entitled  thereto,  it 
was  held  that  the  gift  was,  in  effect,  a 
bequest  to  trustees  to  pay  the  income  to 
the  tenant  for  life,  and  then  to  pay  and 
divide  the  corpus  amongst  the  nephews 
and  nieces  of  the  testator,  with  a  dis- 
cretion in  the  trustees  to  postpone  the 
time  of  payment  and  division  for  six 
months;  and,  as  a  contrary  construction 
might  be  attended  with  the  consequence 
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of  excluding  the  issue  of  any  nephew  or 
niece  dying  prior  to  the  time  of  pay- 
ment, and  as  the  postponement  was  only 
for  the  purpose  of  letting  in  the  life  es- 
tate, the  interest  of  the  nephews  and 
nieces  vested  at  testator's  death. 

In  Bradley  v.  Barlow  (1847)  5  Hare, 
589,  67  Eng.  Reprint,  745,  where  a  tes- 
tator bequeathed  a  sum  of  money  upon 
trust  to  pay  the  interest  to  a  certain 
woman  for  life,  then  to  her  husband  for 
his  life,  and,  after  the  death  of  the  hus- 
band and  wife,  upon  trust  to  pay  the 
interest  to  the  maintenance  of  such 
children  of  the  first  taker  as  should  be 
living  at  her  death,  until  they  should 
respectively  attain  twenty-one,  and,  when 
and  as  they  should  severally  and  re- 
spectively attain  their  said  ages  of 
twenty-one,  upon  trust  to  pay  and  trans- 
fer the  legacy  equally  to  and  amongst 
all  such  children,  when  and  as  they 
should  severally  and  respectively  attain 
their  said  ages  of  twenty-one  years,  and, 
if  any  of  the  said  children  should  die 
under  twenty-one,  then  unto  such  as 
should  attain  that  age,  share  and  share 
alike,  with  a  gift  over  in  default  of  any 
children  to  attain  that  age,  it  was  held 
the  the  children  who  attained  the  age  of 
twenty-one  acquired  vested  interests  in 
the  legacy,  notwithstanding  they  died  in 
the  lifetime  of  the  tenant  for  life. 

In  Salmon  v.  Green  (1849)  11  Beav. 
453,  50  Eng.  Reprint,  892,  where  testator 
gave  to  trustees  all  the  residue  of  his 
personal  estate  upon  trust  to  provide 
for  the  payment  of  certain  annuities, 
and  to  receive  and  pay  over  the  divi- 
dends and  interest  of  the  residue  be- 
tween and  among  his  two  children  and 
his  granddaughter  for  the  life  of  them, 
one  third  to  each,  and  after  the  decease 
of  his  said  children  and  grandchild,  or 
either  of  them,  upon  trust  to  transfer 
and  pay  the  share  of  any  so  dying,  unto, 
between,  and  amongst  all  and  every  the 
child  and  children  of  the  son,  daughter, 
and  grandchild,  respectively,  so  dying, 
share  and  share  alike,  with  a  limitation 
over  to  the  child  of  children  of  the  sur- 
vivors, in  case  of  the  death  of  either  of 
his  children  or  his  grandchild,  without 
issue,  who  should  attain  the  age  of 
twenty-one,  it  was  held  that  the  gift  of 
the  testator's  residuary  estate  to  trus- 
tees on  the  trusts  in  the  will  after  men- 
tioned, followed,  first  by  a  trust  to 
provide  for  annuities,  then  by  a  trust  to 
pay  interest  to  the  legatees  for  life,  then 
by  a  trust  to  transfer  the  capital  to 
children  of  the  tenants  for  life,  gave  to 
those  children  an  interest  which  vested 
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immediately  on  the  testator's  death,  and 
consequently  that  such  children  acquired 
interests,  which,  upon  their  death  in  the 
lifetime  of  their  father,  the  tenant  for 
life,  passed  to  their  legal  personal  repre- 
sentatives* 

In  Re  Wilson  (1899)  14  Jur.  (Eng.) 
263,  where  a  testator  bequeathed  a  sum 
of  money  upon  trust  to  invest  in  govern- 
ment securities,  and  to  pay  the  income 
therefrom  to  a  niece  during  her  life,  and, 
after  her  decease,  to  pay  and  divide  the 
capital  "unto  and  amongst  the  children 
of  my  said  niece  in  equal  shares  and 
proportions,"  it  was  held  that  the  will 
gave  a  vested  interest  to  all  the  children 
who  were  living  at  the  death  of  the 
testator. 

In  Marshall  v.  Bentley  (1855)  1  Jur. 
N.  S.  (Bug.)  786,  3  Week.  Rep.  556, 
where  testator  directed  a  share  of  his 
residuary  estate  to  be  retained  by  his 
executors,  upon  trust  to  invest  and  to 
pay  the  proceeds  to  a  certain  person  for 
life,  and,  from  and  after  his  decease,  to 
pay,  assign,  and  transfer  the  said 
moneys,  stocks,  etc.,  upon  which  the 
same  should  be  invested,  unto  all  the 
children  of  such  person,  equally  be- 
tween them,  part  and  share  alike,  at 
their  respective  ages  of  twenty-one 
years,  and,  in  case  any  one  or  more 
should  die  under  twenty-one  leaving 
lawful  issue,  then  that  such  issue  should 
be  entitled  to  the  share  or  shares  to 
which  his,  her,  or  their  father  or  mother 
would  have  been  entitled,  it  was  held 
that  the  shares  of  the  children  were 
vested  on  their  attaining  twenty-one,  and 
not  contingent  on  the  event  of  their 
surviving  their  father. 

In  Re  Bright  (1855)  21  Beav.  67,  52 
Eng.  Reprint,  784,  3  Week.  Rep.  544, 
where  testator  bequeathed  his  personal 
estate  to  trustees  upon  trust  to  pay  the 
income  to  his  daughter  for  life,  and, 
after  her  decease,  directed  his  trustees, 
out  of  the  trust  funds,  to  pay  the  sum 
of  £3,000  unto  each  of  his  grand- 
daughters, naming  them,  for  their  own 
absolute  use  and  benefit,  and  if  either 
of  his  said  granddaughters  should  be 
dead  at  the  time  of  his  wife's  decease, 
leaving  children,  then  to  stand  possessed 
of  the  said  sum  upon  trust  for  such 
children,  and,  in  default  of  children,  to 
pay  the  legacy  of  the  one  so  deceased  to 
the  one  then  living,  it  was  held  that  the 
legacy  vested  in  a  granddaughter,  not- 
withstanding her  death  during  the  con- 
tinuance of  the  life  estate,  payment  be- 
ing postponed  for  the  purpose  of  letting 
in  the  life  interest;  and  that  the  fact 
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that  there  was  a  contingent  gift  over 
of  the  whole  residue,  which  might  have 
arisen  in  case  of  all  the  grandchildren 
dying  before  the  death  of  the  tenant  for 
life,  did  not  vary  the  ease. 

In  Strother  v.  Dutton  (1857)  1  De  G. 
&  J.  675,  44  Eng.  Reprint,  886,  where 
testator  bequeathed  to  his  daughter 
£1,000,  to  be  invested  and  the  interest 
arising  therefrom  to  be  paid  to  her  dur- 
ing her  life  and  that  of  her  husband, 
and  that,  at  the  death  of  the  longer 
liver,  the  principal  sum  should  be  called 
in  and  distributed  equally,  share  and 
share  alike,  amongst  her  children,  with 
a  provision  substituting  the  issue  of  any 
deceased  son  or  daughter,  it  was  held 
that,  as  an  intention  was  clearly  shown 
that  the  £1,000  should  be  severed  from 
the  general  estate,  and  invested  in  the 
names  of  trustees  on  the  trusts  of  the 
will,  the  interests  taken  by  the  children 
were  not  contingent  upon  surviving  their 
parents. 

In  Re  Bennett  (1857)  3  Kay  &  J.  280, 
69  Eng.  Reprint,  1114,  where  a  testator 
bequeathed  certain  securities  upon  trust, 
during  the  natural  lives  of  his  daugh- 
ters, to  pay  the  interest  and  dividends 
thereof  to  said  daughters  in  equal 
moieties,  share  and  share  alike,  "and, 
in  the  event  of  the  decease  of  either  of 
them,  upon  this  further  trust  to  pay  the 
whole  of  the  interest  and  dividends  of 
the  said  stocks,  funds,  moneys  and  se- 
curities for  money  to  the  survivor  of 
them  in  like  manner  and  under  and  sub- 
ject to  the  same  restriction  during  her 
life.  And  upon  the  decease  of  the  sur- 
vivor of  them  my  said  daughters,  then  I 
direct  my  said  trustees  or  trustee  for 
the  time  being  to  pay,  transfer  and  de- 
liver all  the  said  stocks,  funds,  moneys, 
securities  for  money  or  the  proceeds 
therefrom  equally  between  and  amongst 
all  my  children,  share  and  share  alike, 
as  tenants  in  common  and  not  as  joint 
tenants  (except  my  son  John)  and  the 
issue,  if  any,  of  my  said  daughters,"  it 
was  held  that,  as  there  was  nothing  to 
show  that  the  gift  was  attached  to  any 
personal  quality  of  the  legatees,  or  that 
the  postponement  was  on  account  of 
anything  except  the  estate  for  life  pre- 
viously given,  the  gift  vested  at  once  in 
those  entitled  in  remainder,  the  use  of 
the  words,  "pay  and  transfer,"  as  the 
only  words  of  gift,  not  being  enough  to 
make  it  contingent. 

In  Adams  v.  Robarts  (1858)  25  Beav. 
658,  53  Eng.  Reprint,  788,  involving  a 
trust  to  pay  the  income  from  certain 
stock  to  a  woman  for  life,  "and  after 
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her  decease  to  be  equally  divided  between 
her  younger  children/'  it  was  held  that, 
as  the  division  was  postponed  merely 
for  the  convenience  of  the  estate,  the 
children  took  vested  interests  at  their 
birth. 

In  Sheffield  v.  Kennett  (1859)  27 
Beav.  208,  54  Eng.  Reprint,  80,  affirmed 
in  (1859)  4  De  G.  &  J.  593,  45  Eng.  Re- 
print, 231,  where  testator  bequeathed  a 
fund  to  his  daughter  for  life,  and  after- 
wards upon  the  following  trust:  "And 
from  and  immediately  after  the  decease 
of  my  said  daughter,  if  she  shall  leave 
any  child  or  children,  upon  trust  to  di- 
vide the  said  sum  of  £4,000  equally 
amongst  all  such  children,  to  be  payable 
and  become  vested  interests  in  such 
children,  respectively,  at  their  respective 
ages  of  twenty-one  years,"  and,  until 
the  said  child  or  children  should  arrive 
at  that  age,  he  directed  the  trustees  to 
apply  the  interest  for  their  maintenance 
and  education,  and  further  empowered 
the  trustees,  with  the  consent  of  his 
daughter,  during  her  life  to  apply  any 
part  of  the  fund  toward  the  advance- 
ment of  any  son,  or  for  a  marriage  por- 
tion of  any  daughter, ' '  not  exceeding  for 
any  such  child  or  children  such  pre- 
sumptive share  which  he,  she,  or  they 
may  be  entitled  to  at  the  time  of  such 
investment,"  and  in  case  the  daughter 
should  have  no  child  or  children  who 
should  arrive  at  said  age  of  twenty-one, 
then  upon  trust,  as  his  daughter  should 
appoint  by  will,  and,  in  default  of  ap- 
pointment, for  her  executors  and  admin- 
istrators, it  was  held  that  a  child  attain- 
ing the  age  of  twenty-one,  but  dying  in 
the  lifetime  of  its  mother,  took  no  in- 
terest thereunder. 

In  M'Lachlan  v.  Taitt  (1860)  28  Beav. 
407,  54  Eng.  Reprint,  422,  affirmed  in 
(1860)  2  De  G.  F.  &  J.  449,  45  Eng.  Re- 
print, 695,  30  L.  J.  Ch.  N.  S.  276,  3 
L.  T.  N.  S.  492,  6  Jur.  N.  S.  1269,  9 
Week.  Rep.  152,  where  testator  devised 
a  freehold,  and  bequeathed  a  sum  of 
money  upon  trust  to  pay  the  income  to 
a  niece  for  life,  adding:  "And  from 
and  after  the  decease  of  my  said  niece 
[name],  then  upon  further  trust  to  con- 
vey, transfer  and  assure  the  said  un- 
divided moiety  of  the  said  freehold  es- 
tate and  the  said  stock  and  securities 
unto  and  equally  among  all  and  every 
the  child  and  children  of  the  said  [niece] 
and  to  their  heirs,  executors  and  admin- 
istrators as  tenants  in  common;  and  if 
my  said  niece  shall  happen  to  die  with- 
out issue,"  then  upon  certain  further 
trusts,  it  was  held  that  the  gift  was 
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exactly  the  same  thing  as  one  to  the 
niece  for  life  and,  after  her  decease, 
equally  among  all  and  every  her  child 
and  children,  and  did  not  mean  such  of 
them  as  should  be  living  at  the  niece's 
death,  but  conferred  vested  interests 
upon  all  of  them,  to  be  conveyed  at  that 
time. 

In  Re  Cartledge  (1861)  29  Beav.  583, 
54  Eng.  Reprint,  754,  where  testator  be- 
queathed to  his  daughter  an  annuity  of 
£80  for  her  life,  which  he  charged  upon 
a  certain  estate,  and  "from  and  imme- 
diately after"  her  death  gave  £1,000  to 
her  child  or  children,  to  be  paid  at  the 
end  of  twelve  months  from  the  time  of 
the  death  of  his  said  daughter,  in  case 
the  said  legatee  or  legatees  should  then 
have  attained  his,  her,  or  their  respective 
ages  of  twenty-one  years,  if  not,  on  their 
severally  attaining  that  age,  with  in- 
terest from  the  time  of  the  death  of  his 
said  daughter,  which  legacy  he  also 
charged  on  the  same  estate,  it  was  held 
that,  having  regard  to  the  form  of  the 
gift,  there  was  no  gift  until  after  the 
death  of  the  daughter. 

In  Chadwick  v.  Greenall  (1861)  3  Gift 
221,  66  Eng.  Reprint,  390,  where  testa- 
trix gave  property  upon  trust,  first,  to 
pay  a  legacy,  and,  next,  to  pay  the  in- 
terest of  the  residue  annually  to  her  son, 
adding :  ' '  And  should  my  son  die  before 
all  or  any  of  his  children  come  of  age,  I 
wish  each  child  to  receive  his  share  on 
attaining  the  age  of  twenty-one  years; 
but  should  all  his  children  die  before 
himself,  at  his  death  I  wish  my  execu- 
tors and  trustees  to  divide  the  property 
equally  amongst  the  descendants  of  my 
aunt  and  uncle,"  it  was  held  that  the 
true  construction  of  the  will  was  that 
no  child  took  a  vested  interest,  other 
than  those  who  survived  the  tenant  for 
life. 

In  Dalton  v.  Hill  (1862)  10  Week. 
Rep.  (Eng.)  396,  testator  gave  real  prop- 
erty upon  trust  for  his  daughter  and 
her  husband  for  life,  and,  after  the  de- 
cease of  the  survivor,  to  sell  and  dis- 
tribute the  produce  thereof  "to  all  and 
every  the  child  and  children  of  my  said 
daughter  who  shall  be  living  at  the  time 
of  her  decease  .  .  .  the  same  to  be 
paid  to  and  become  vested  in  such  child 
or  children  in  the  manner  following 
(that  is  to  say),  the  respective  parts  or 
shares  of  such  of  them  as  shall  be  a 
son  or  sons  to  be  paid  at  his  or  their 
age  or  ages  of  twenty-one  years,  and  the 
respective  parts  or  shares  of  such  of 
them  as  shall  be  a  daughter  or  daugh- 
ters at  her  or  their  age  or  ages  of  twenty- 
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one  years,  or  day  or  days  of  marriage, 
which  shall  first  happen,  unless  such  re- 
spective times  for  payment  shall  happen 
in  the  lifetime  of  my  said  daughter  and 
my  said  son-in-law,  or  in  the  lifetime  of 
the  survivor  of  them,  and  in  such  cases 
respectively  as  soon  as  conveniently  may 
be  after  the  decease  of  such  survivor, 
but  nevertheless  the  respective  shares  of 
all  and  every  of  such  child  or  children, 
whether  sons  or  daughters,  to  be  con- 
sidered as  vested  and  transmissible  in- 
terests in  such  child  or  children  respec- 
tively,  immediately   on   their   severally 
attaining  their  ages  of  twenty-one  years, 
or  days  of  marriage,  although  such  re- 
spective times  shall  happen  before  the 
decease  of  the  survivor  of  them,  my  said 
daughter  and  son-in-law,' '  with  a  fur- 
ther limitation  to  the  survivors  in  case 
any  of  the  daughter's  children  should 
die  "before  the  times  before  fixed  for 
the  vesting  of  their  respective  shares," 
and  a  gift  over  "in  case  there  should  be 
no  child  or  children  of  my  said  daughter, 
in  whom  the  said  trust  moneys  shall  be- 
come vested  under  and  by  virtue  of  the 
provisions    aforesaid"    to    those    who 
would  have  been  testator's  next  of  kin 
in  case  he  had  died  without  issue.     It 
was  held  that,   although  an   ambiguity 
was  created  through  testator's  giving  to 
a  contingent  class  to  be  ascertained  at 
the  mother's  death,  and  then  saying  that 
the  interests  so  given  should  be  vested 
and   transmissible   immediately   on   the 
grandchildren    attaining   twenty-one   or 
marrying,  the  fact  that  there  was  a  gift 
over  only  in  case  the  daughter's  children 
were  exhausted,  and  that  it  was  to  those 
who  would  be  the  testator's  next  of  kin 
in  case  he  died  without  issue,  showed 
that  the  interests  taken  by  the  daugh- 
ter's children  were  not  contingent  upon 
their  surviving  their  mother. 

In  Jackson  v.  Dover  (1864)  2  Hem.  & 
M.  209,  71  Eng.  Reprint,  442,  4  New  Re- 
ports, 136,  10  Jur.  N.  S.  631,  10  L.  T. 
N.  S.  489,  12  Week.  Rep.  855,  where 
there  was  a  gift  of  residue  upon  trust 
for  an  adopted  daughter  for  life,  balance 
upon  trust  to  pay  to  all  the  daughter's 
children  living  at  her  decease,  equally, 
at  twenty-one  or  marriage,  unless  that 
day  of  payment  should  happen  in  the 
lifetime  of  the  daughter,  and  then  the 
payment  to  be  postponed  until  her  death, 
but  with  a  provision  that  "the  same 
shall  become  a  vested  interest  in  each  of 
the  children  of  the  said"  daughter,  at 
twenty-one  or  marriage,  with  a  gift  over 
to  the  survivors  on  the  death  of  any 
child,  being  a  son  under  twenty-one,  or, 
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being  a  daughter,  under  twenty-one  and 
unmarried,  it  was  held  that  the  interests 
of  the  daughter's  children  were  not  con- 
tingent upon  surviving  their  parent. 

Jackson  v.  Dover  (Eng.)  supra,  is  fol- 
lowed in  Re  Knowles  (1882)  L.  R.  21 
Ch.  Div.  (Eng.)  806,  51  L.  J.  Ch.  N.  S. 
851,  47  L.  T.  N.  S.  161,  31  Week.  Rep. 
182,  involving  a  similar  testamentary 
provision. 

In  Re  Watson  (1870)  L.  R.  10  Eq. 
(Eng.)  36,  where  testator  bequeathed  the 
residue  of  his  personal  estate  to  trustees 
upon  trust  to  invest  and  pay  the  divi- 
dends between  his  two  daughters  in 
equal  proportions,  "and  after  the  death 
of  my  said  daughters  then  upon  trust  if 
my  said  daughters  or  either  of  them 
shall  leave  issue  of  their  body  or  bodies 
lawfully  to  be  begotten,  to  pay  or  trans- 
fer the  part  or  share  of  such  deceased 
daughter  or  daughters  unto  such  her 
or  their  issue,  share  and  share  alike,  if 
more  than  one,  when  and  so  often  as 
they  shall  severally  and  respectively  at- 
tain their  several  and  respective  ages  of 
twenty-one,  and  to  pay  and  apply  the 
dividends,  etc.,  thereof,  in  the  meantime, 
for  their  respective  maintenance,  and  if 
but  one  child,  then,  to  such  one  child, 
but  in  case  of  the  death  of  either  of  my 
daughters  leaving  no  issue,  or  if  she 
should  happen  to  leave  issue,  then  upon 
the  death  of  such  issue  under  twenty- 
one"  over,  it  was  held  to  be  clear  that 
the  testator  had  made  the  condition  that 
the  children  should  outlive  the  tenant 
for  life,  part  of  the  gift  itself. 

In  Selby  v.  Whittaker  (1877)  L.  R.  t 
Ch.  Div.  (Eng.)  246,  where  a  testator 
gave  a  sum  of  money  to  trustees  upon 
trust  to  pay  the  income  of  one  moiety 
to  his  daughter  J.,  for  her  life,  and  the 
income  of  the  other  moiety  to  his  daugh- 
ter A.,  for  her  life,  and  from  and  imme- 
diately after  the  several  deceases  of  each 
of  the  daughters,  "leaving  lawful  issue 
or  other  lineal  descendants  her  or  them 
surviving,"  upon  trust  "to  pay,  assign 
and  transfer,"  the  fund  of  her  or  them 
so  dying  "unto  her  or  their  child  or 
children  or  other  lineal  descendants  re- 
spectively," to  be  equally  divided  be- 
tween them,  "such  child,  children  or 
other  lineal  descendants  to  take  per 
stirpes  and  not  per  capita  such  principal 
trust  money,  to  be  paid,  assigned  and 
transferred  to  them  respectively,"  at 
twenty-one,  and  the  income  in  the  mean- 
time to  be  applied  toward  their  main- 
tenance and  education,  "but  neverthe- 
less the  said  parts  or  shares  of  the  said 
child  or  children  of  and  in  said  prin- 
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oipal  trust  moneys  shall  be  absolute 
vested  interests  in  him,  her  or  them,  im- 
mediately on  the  decease  of  his,  her  or 
their  respective  parent  or  parents  and 
transmissible  to  his,  her  or  their  execu- 
tors or  administrators  respectively," 
with  a  gift  over  in  case  either  of  the 
daughters  should  die  without  leaving 
any  lawful  issue  or  other  lineal  descend- 
ants her  surviving,  it  was  held  that,  al- 
though the  fact  that  the  only  gift  was 
in  the  direction  to  pay  and  transfer  was 
not  of  itself  sufficient  to  import  a  con- 
tingency, it  was  to  be  taken  into  consid- 
eration, along  with  the  fact  that  the 
gift  was  "from  and  immediately  after 
the  several  deceases  of  each  of  them 
leaving  lawful  issue  or  other  lineal  de- 
scendants her  or  them  surviving,"  the 
direction  that  the  interest  was  to  be 
vested  at  a  certain  time,  and  the  pres- 
ence of  the  gift  over,  which,  taken  cumu- 
latively, showed  that  the  testator  did 
not  intend  that  any  child  who  prede- 
ceased his  daughter  should  take  any 
share  under  the  bequest. 

In  Hickling  v.  Fair  [1899]  A.  C. 
(Eng.)  518,  68  L.  J.  P.  C.  N.  S.  12,  1 
F.  7,  35  Scot.  L.  R.  975,  where  a  testator 
bequeathed  to  his  three  daughters,  in 
equal  shares,  the  life  rent  of  a  certain 
sum,  and  after  providing  for  the  disposi- 
tion to  be  made  of  the  income  and  prin- 
cipal, should  any  daughter  die  without 
leaving  issue,  went  on  to  direct,  in  the 
event  of  her  leaving  issue,  that  the 
trustees  should  "divide  equally,  amongst 
the  issue  of  each  of  my  said  daughters," 
one  third  of  the  sum  directed  to  be  in- 
vested, it  was  held  that  the  children  of 
a  daughter  dying  in  her  lifetime  were 
entitled  to  participate  in  the  division  of 
the  fund. 

In  Be  Pickworth  [1899]  1  Ch.  (Eng.) 
642,  68  L.  J.  Ch.  N.  S.  324,  80  L.  T.  N.  S. 
212,  where  a  testatrix  gave  her  residu- 
ary personal  estate  upon  trust  to  pay 
the  income  to  a  sister  during  her  life, 
and  from  and  after  her  death  directed 
that  the  trustees  should  "pay  and  di- 
vide the  said  trust  moneys  unto  and 
equally  between"  two  other  persons,  it 
was  held  that,  -as  the  postponement  was 
for  the  purpose  of  letting  in  the  life  es- 
tate, the  form  of  the  gift  did  not  have 
the  effect  to  postpone  the  vesting  of  the 
ultimate  limitation. 

In  Bolton  v.  Bailey  (1879)  26  Grant, 
Ch.  (U.  C.)  361,  where  a  testator  gave 
his  widow  an  estate  for  life  in  all  his 
lands,  and  then  devised  them  to  trustees 
to  sell  and  dispose  thereof  within  two 
years  after  the  death,  of  his  widow,  add- 
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ing:  "After  the  sale  of  my  said  real 
estate  I  give  and  bequeath  the  proceeds 
of  such  sale  or  sales  to  [certain  persons] 
when  they  respectively  attain  the  age  of 
twenty-one,  to  them,  their  heirs  and  as- 
signs; and  in  the  event  of  any  of  my 
legatees  dying  before  getting  their  share 
or  portion  as  aforesaid,  leaving  child  or 
children,  in  such  case  the  child  or  chil- 
dren of  any  so  dying  shall  inherit  the 
share  of  the  deceased  parent,"  it  was 
held  that  there  was  no  bequest  of  any- 
thing until  the  sale  had  taken  place,  and 
therefore  that  no  interest  vested  in  a 
legatee  who  died  in  the  lifetime  of  the 
widow. 

In  Webster  v.  Leyes  (1881)  28  Grant, 
Ch.  (U.  0.)  475,  where  testator  gave  a 
sum  of  money  to  his  widow  and,  in  the 
event  of  her  marrying  again  or  dying  in- 
testate, directed  such  sum  at  her  death  to 
be  divided  among  his  brother's  children, 
it  was  held  that,  as  the  only  reason  for 
postponing  the  payment  appeared  to  be 
to  let  in  the  life  estate  of  the  widow,  the 
form  of  the  gift  did  not  make  the  legacy 
contingent  upon  surviving  her. 

In  Kerr  v.  Smith  (1896)  27  Ont.  Rep. 
409,  where  testator  devised  certain  lands 
to  his  executors  upon  trust  to  allow  his 
wife  to  enjoy  the  same  during  her  life, 
and  after  her  death  to  sell  and  pay  the 
purchase  money  to  various  persons,  and 
further  directed,  "that  in  the  event  of 
decease  of  any  of  the  said  legatees  or 
devisees  before  their  shares  shall  be  paid 
over  to  them,  that  then  and  in  such  case 
the  share  or  portion  of  the  devisee  ox 
legatee  so  dying  shall  be  paid  to  their 
legal  representatives,"  it  was  held  that 
the  clause  above  quoted  showed  that  it 
was  testator's  intention  that  the  legacies 
should  vest  prior  to  the  time  of  payment. 

In  Kirby  v.  Bangs  (1900)  27  Ont. 
App.  Rep.  17,  where  testator  devised 
certain  property  to  trustees  upon  trust 
to  sell  from  time  to  time,  as  they  in  the 
exercise  of  their  discretion  should  think 
fit,  and  to  pay  the  income  to  his  widow 
for  life  and,  upon  her  decease,  to  divide 
the  corpus  among  his  children,  naming 
them,  in  certain  shares,  it  was  held  that 
although,  as  the  whole  estate  was  vested 
in  trustees  who  held  for  the  benefit  of 
all  interested  therein,  it  was  doubtful 
whether  it  was  correct  to  say  that  the 
only  bequest  or  devise  to  the  ultimate 
beneficiaries  was  in  the  form  of  a  direc- 
tion to  divide  and  pay  over  at  a  future 
period,  yet,  conceding  such  to  be  the 
fact,  the  case  was  taken  out  of  the  gen- 
eral rule  by  the  fact  that  the  postpone- 
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ment  was  for  the  purpose  of  letting  in 
the  widow 's  life  interest. 

In  Williams  v.  Thurston  (1889)  21 
N.  S.  357,  where  testator  devised  all  his 
real  estate  upon  trust  to  permit  his  wife, 
so  long  as  she  should  continue  his  widow, 
to  occupy  the  whole  of  his  homestead 
farm,  and  further  provided :  "I  will  and 
direct  that  on.  the  death  or  marriage  of 
my  beloved  wife,  my  executors  shall  con- 
vey to  my  said  daughter  Emily,  her  heirs 
and  assigns,  all  and  the  whole  of  my 
homestead  farm  with  all  the  appurte- 
nances thereof, "  it  was  held  that  the 
case  was  governed  by  the  principle  that, 
if  there  is  no  gift  except  by  a  direction 
to  transfer  from  and  after  a  stated 
event,  the  vesting  is  postponed  until  the 
event  has  happened,  unless  from  the  par- 
ticular circumstances  a  contrary  inten- 
tion can  be  inferred;  and  that,  as  no 
contrary  intention  could  be  inferred  in 
the  present  case,  Emily,  dying  before 
her  mother,  who  did  not  again  marry, 
did  not  take  a  vested  interest. 

In  Bethea  v.  Bethea  (1896)  116  Ala. 
265,  22  So.  561,  where  testator  gave  his 
wife  certain  real  and  personal  property 
for  life,  adding:  "And  after  my  death 
I  give,  devise  and  bequeath  the  same  to 
my  three  sons  .  .  .  during  the  term  of 
their  natural  lives,  and  then  to  the  chil- 
dren that  each  may  have  surviving 
them,"  it  was  held  that  the  time  of 
division  or  payment  of  the  legacies  was 
not  of  the  substance  of  the  gift,  but  was 
mentioned  only  as  a  qualifying  clause  of 
the  payment  or  division,  and  accordingly 
that  the  legacies  to  the  sons'  children 
were  vested. 

In  Crawford  v.  Engrain  (1907)  153 
Ala.  420,  45  So.  584,  where  testator,  after 
giving  his  wife  certain  real  and  personal 
property  during  her  life,  further  directed 
that,  at  her  death,  such  property  should 
be  sold  by  his  executors,  "and  the  pro- 
ceeds of  such  sale  be  divided  equally 
between  such  of  my  children  as  I  have 
made  no  special  provision  for  in  this  my 
last  win,  and  in  a  subsequent  clause 
directed  a  division  of  the  proceeds  of  his 
residuary  estate  among1  his  "three  re- 
maining children  for  whom  I  have  made 
no  special  provision  in  this  my  last 
will, ' '  naming  them,  and  thereby  making 
certain  to  which  of  his  children  he  re- 
ferred in  the  previous  item,  it  was  held 
that,  as  the  legacies  were  named,  they 
would  be  regarded  as  having  taken  a 
vested  interest. 

In  Pierce  v.  Fulmer  (1910)  165  Ala. 
344,  61  So.  728,  where  testator  be- 
queathed his  property  to  his  wife  during 


her  life  and  widowhood,  and  further  pro* 
vided  that,  after  her  death  or  marriage* 
all  his  estate  should  ' '  be  sold  and  equally1 
divided  among  my  children,  share  and 
share  alike,"  it  was  held  that  the  re- 
mainder interest  vested  in  the  children, 
as  a  class,  who  were  living  when  the  tes-; 
tator  died. 

In  White  v.  Smith  (1914)  87  Conn. 
663,  L.R.  A.1917D,  596,  89  Atl.  272,  where 
testatrix  gave  the  use  of  all  her  prof* 
erty  to  divers  persons,  and  directed  that, 
in  case  of  their  decease,  ' '  either  prior  or 
subsequent  to  coming  into  possession  of 
said  bequest,  I  will  and  direct  a  portion 
of  property,  the  use  of  which  was  de- 
vised to  said  deceased,  to  be  divided 
equally  between  the  three  children  of- 
my  brother,"  it  was  held  that  the  f act- 
that  the  gift  to  the  brother's  children 
was  in  the  form  of  a  direction  to  divide 
could  not  alter  its  character  as  a  vested 
one. 

In  Carey  v.  Pettyjohn  (1853)  5  Harr. 
(Del.)  296,  where  testator  gave  to  his 
sister  the  use  of  all  his  estate  during  her 
natural  life  of  widowhood,  and  be- 
queathed to  certain  persons,  "after  the 
marriage  or  decease  of"  such  sister,  each 
$300  in  cash,  to  be  paid  them  by  his 
executor,  it  was  held  that  as  the  post- 
ponement was  for  the  purpose  of  letting 
in  the  life  estate,  the  legacies  were  not 
contingent  upon  surviving  the  time  of 
payment. 

Under  a  bequest  of  a  sum  of  money  in 
trust  to  pay  the  interest  thereof  to  a 
certain  person  for  life,  from  and  imme- 
diately after  her  decease  to  pay  the  said 
principal  sum  to  her  child  or  children, 
free  and  discharged  from  the  trust,  the 
children  take  a  vested  interest,  whether 
they  survive  their  mother  or  not.  Ruben- 
cane  v.  McKee  (1886)  6  Del.  Ch.  40,  6 
Atl.  639. 

In  Re  Journey  (1892)  7  Del  Ch.  1, 
44  Atl.  795,  where  testator,  after  giving 
his  wife  a  life  estate  in  certain  property, 
directed  that  after  her  death  it  be  sold, 
and  the  proceeds  thereof  equally  divided 
among  his  children,  it  was  held  that  the 
title  of  each  legatee  to  his  or  her  share 
of  the  fund  to  be  created  by  the  sale  of 
the  land  vested  at  testator's  death. 

In  Hauptman  v.  Carpenter  (1900)  16 
App.  D.  G.  524,  where  testator  devised 
all  his  estate  to  three  of  his  children, 
for  and  during  their  lives  or  until  mar- 
riage, and,  "after  the  death  of  all  of 
my  aforesaid  named  children  or  their 
marriage,"  gave  all  of  his  property  upon 
trust  to  sell  and  distribute  the  proceeds 
among  testator's  children  and  their  re- 
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spective  descendants,  it  was  held  that, 
as  the  persons  who  were  to  take,  and 
the  event  upon  which  they  were  to  take, 
were  certain,  the  children  took  vested 
remainders. 

In  McGinnis  v.  Foster  (1848)  4  Oa. 
377,  where  testator,  after  giving  all  his 
property  to  his  widow  during  her  life  or 
widowhood,  directed  that,  upon  her 
death  or  marriage,  "it  is  my  will  that 
a  sale  be  made  of  all  my  property,  both 
real  and  personal,  and  the  proceeds  be 
equally  divided  among  my  children,"  it 
was  held  that  the  children  surviving  the 
testator  took,  at  his  death,  a  vested  re- 
mainder in  his  estate. 

In  Burch  v.  Burch  (1857)  23  Oa.  536, 
where  testator,  after  giving  his  wife  the 
use  of  all  his  estate,  both  real  and  per- 
sonal, during  her  natural  life  or  widow- 
hood, and  declaring  what  should  be  done 
with  the  property  in  case  she  should 
marry,  directed  that  in  case  she  should 
not  marry,  then  at  her  death  the  whole 
of  his  estate  should  be  sold,  and  the 
money  arising  from  the  same  be  put  into 
three  equal  shares,  and,  after  disposing 
of  two  thirds  of  such  moneys,  continued : 
"The  other  share,  or  one-third  part  of 
the  moneys  so  arising  from  the  sale  of 
the  whole  of  my  estate,  I  give  and  be- 
queath to  be  equally  divided  betwixt  the 
whole  of  my  above-named  brothers  and 
sisters,  in  manner  as  above  mentioned, 
and  is  to  each  of  them  forever,"  it  was 
held  that,  as  the  gift  and  the  payment 
were  both  postponed  to  the  death  of  the 
wife,  the  gift  was  contingent  upon  sur- 
vival till  the  final  payment. 

In  Darnell  v.  Barton  (1885)  75  Ga. 
377,  where  testator  gave  all  his  property 
to  his  wife  for  life,  adding:  "And  after 
the  death  of  my  said  wife  I  direct  that 
all  the  remainder  of  my  said  property 
be  sold  by  my  executors  and  be  equally 
divided  among  my  children,"  it  was  held 
that  the  interest  of  the  children  was  con- 
tingent on  surviving  the  mother. 

In  Legwin  v.  McRee  (1887)  79  Ga. 
430,  4  S.  E.  863,  where  testator  gave  his 
residuary  estate  to  his  sister-in-law  for 
life,  "at  her  death  to  go  absolutely  to 
the  children  of  my  brothers  and  sisters, 
share  and  share  alike,  by  sale  of  my 
whole  property,"  it  was  held  that  the 
children  of  the  brothers  and  sisters  who 
survived  him  took  a  vested  remainder; 
and  that  the  fact  that  he  directed  his 
executors  to  sell  the  property  and  divide 
it  equally  between  them,  share  and  share 
alike,  did  not  make  it  contingent. 

In  De  Vaughn  v.  McLeroy  (1889)  82 
Qa.  687,  10  S.  E.  211,  where  testator, 
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after  making  a  provision  for  his  wife, 
directed:  "After  the  death  of  my  wife, 
Martha,  I  wish  the  property  all  sold  and 
equally  divided  between  all  my  chil- 
dren, ' '  it  was  held  that  the  children  took 
vested  interests,  and  that  the  direction 
to  sell  the  land  when  the  life  tenant  died, 
while  it  then  converted  the  character  of 
the  property  from  land  to  personalty, 
did  not  change  the  character  of  the  es- 
tate from  a  vested  to  a  contingent  re- 
mainder. 

In  Toombs  v.  Spratlin  (1907)  127  Oa, 
766,  57  S.  E.  59,  where  testator  directed 
that  his  property  should  be  kept  to- 
gether, and  used  as  he  had  used  it, 
during  the  life  of  his  wife,  and  further 
provided:  "At  the  death  of  my  wife  I 
wish  my  property  to  be  equally  divided 
among  my  children,"  also  providing  for 
the  education  and  advancement  of  his 
children  out  of  the  income  of  the  prop- 
erty, it  was  held  that  the  expression, 
"equally  divided,"  did  not  prevent  the 
interest  taken  by  the  children  from 
being  a  legal  remainder. 

In  Scofield  v.  Olcott  (1887)  120  HL 
362,  11  N.  E.  357,  where  testator  gave 
all  his  property  to  trustees  upon  trust 
to  hold  for  and  during  the  lifetime  of 
his  wife,  or  so  long  as  she  should  remain 
unmarried,  and  to  pay  her  the  rents, 
issues,  and  profits  and  upon  her  mar- 
riage or  death  to  sell  and  convert  into 
money  sufficient  to  pay  certain  bequests, 
and  further  directed  said  trustees  *'to 
convey,  assign,  and  deliver  all  the  rest 
and  residue  of  my  estate  to  my  said  son 
William  as  soon  as  said  legacies  shall 
have  been  fully  paid,"  it  was  held  that 
even  if  it  be  admitted  that  there  was  no 
original  gift  to  William,  but  only  a  di- 
rection to  pay  at  a  future  time,  yet,  as 
the  postponement  was  merely  for  the 
convenience  of  the  property,  and  for  the 
purpose  of  letting  in  the  life  interest  of 
his  mother,  he  took  a  vested  interest 
upon  his  father's  decease. 

In  Carper  v.  Crowl  (1894)  149  EL  465, 
36  N.  E.  1040,  where  testator,  who  had 
given  his  wife  his  homestead  during  her 
natural  life,  or  so  long  as  she  should 
remain  his  widow,  further  ordered  that 
his  daughter  should  "have  her  support 
out  of  the  avails  of  said  homestead  dur- 
ing the  lifetime  or  widowhood  of  my 
said  wife,  and  at  her  death  or  marriage 
to  have  out  of  said  homestead  $3,000," 
it  was  held  that,  as  the  postponement  of 
this  legacy  was  for  the  benefit  of  the 
estate,  it  vested  at  testator's  death. 

In  Harvard  College  v.  Balch  (1898) 
171  HI.  275,  49  N.  E.  543,  where  testator 
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gave  a  fifth  of  hid  estate  in  trust  to  ap- 
propriate so  modi  of  the  income  as  the 
trustee  should,  in  his  discretion,:  think 
needful  for  the  support  of  testator's  son 
Franklin,  authorizing  him  to  pay  over  to 
such  son  sueh  portions  thereof  •  as  he 
should  think  fit,  and  giving  the  son 
power  to  dispose  of  the  same  by  will; 
and  further  directed  that  "at  the  de* 
cease  of  my  son,  if  his  portion  of  my 
estate  should  not  have  been  paid  over  to 
him,  as  aforesaid,  or  if  he  shall  not  have 
disposed  of  the  same  by  will,  the  whole 
sum  remaining  in  the  hands  of  the  tras* 
tee  shall  be  divided  among  my  other  chil- 
dren," naming  them,  it  was  held  that, 
as  the  remainder  was  merely  postponed 
by  reason  of  the  condition  and  for  the 
convenience  of  the  fund,  to  let  in  the  life 
estate  to  Franklin,  the  other  children 
took-  vested  interests. 

In  Knight  v.  Pottgieser  (1898)  176  HI. 
368,  52  N.  E.  934,  where  testator  gave 
his  wife  certain  real  and  personal  prop- 
erty during  her  life,  adding :  '  *  And  upon 
and  at  her  death  same  to  go  to  and  be 
divided  among  my  children  and  their 
descendants  in  equal  shares,"  it  was 
held  that,  as  the  postponement  had  ref- 
erence to  the  situation  or  convenience 
of  the  estate,  possession  of  the  premises 
at  once  upon  the  death  of  the  testator 
being  denied  the  remaindermen,  Bolely 
because  the  testator  desired  his  widow  to 
enjoy  the  use  and  benefit  thereof  so  long 
as  she  should  live,  the  remainder  vested 
immediately. 

In  Clark  v.  Shawon  (1901)  190  111.  47, 
60  N.  £.  116,  where  testator  gave  his 
wife  the  use  of  all  his  property,  direct- 
ing: "After  the  death  of  my  beloved 
wife  [name],  whatever  remains  of  my 
property  I  will  that  it  be  divided  as  here- 
inafter mentioned,1'  and  after  making 
bequests  to  various  relatives,  continued : 
"I  will  that  the  residue  of  my  estate, 
if  there  be  any  left,  be  divided  according 
to  the  statute  of  the  state  of  Illinois 
amongst  all  of  my  heirs,  except  those 
above  named  that  I  have  excluded,"  it 
-was  held  that  the  property  devised  by 
the  residuary  clause  vested  immediately 
trpon  the  death  of  the  testator. 

In  Dee  v.  Dee  (1904)  212  HL  338,  72 
K.  E.  429,  where  testator  gave  the  use 
of  all  his  property  to  his  wife,  during 
her  life  or  widowhood,  "at  her  decease 
to  be  divided  as  follows:  ...  I  will  and 
direct  that  after  the  decease  of  my  said 
wif  e  Hanorah  Dee,  all  my  property  both 
real  and  personal  shall  be  divided  be- 
tween all  of  my  children,"  it  was  held 
that,  notwithstanding  that  the  gift  waa 
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in  the  form  of  a  direction  to  divide,  as 
apparently  the  testator's  only  purpose 
of  postponing  the  division  was  that  the 
widow  might  enjoy  the  property  during 
her  lifetime  or  widowhood,  the  remain* 
der  taken  by  the  children  of  the  testa* 
tor  vested  at  his  death. 

In  Carter  v  Carter  (1908)  234  HL  607, 
85  N.  E.  292,  where  testator  gave  his 
wife  the  use  of  certain  lands,  with  a 
provision  that,  should  she  again  marry; 
the  income1  therefrom  should  be  appro- 
priated for  the  support  and  education  of 
certain  named  children,  "and  at  the 
death  of  the  said  [widow]  said  lands  to 
be  equally  divided,  either  in  parcels  or 
value,  amongst  the  above-mentioned  chil- 
dren, and  also  all  the  personal  estate, 
moneys,  and  credits  of  every  kind  what- 
soever that  I  may  have  on  hand,"  it  was 
held  that,  as  the  only  object  in  postpon- 
ing the  division  of  the  estate  was  that 
the  widow  might  enjoy  it  during  her  life- 
time or  widowhood,  the  remainder  was 
a  vested  one. 

In  Northern  Trust  Co.  v.  Wheaton 
(1911)  249 I1L  606,34  L.R.A.(N.S.)  1150, 
94  N.  £.  980,  where  testator  devised  his 
residuary  estate  in  trust  to  manage  the 
property  during  the  life  of  testator's 
wife  and  sister,  and  the  survivor,  and 
pay  each  of  them  an  annuity  for  life, 
with  a  further  provision  that,  "at  the 
end  of  said  period,  the  trust  estate  then 
in  the  hands  of  the  trustee  shall  go, 
belong,  and  be  immediately  divided  in 
absolute  ownership  to  the  following 
named  persons,"  it  was  held  that,  as 
the  postponement  of  the  enjoyment  was 
solely  for  the  purpose  of  letting  in  ike 
life  interests  of  the  testator's  wife  and 
sister,  the  remainder  was  vested. 

In  ftumsey  v.  Durham  (1864)  6  Ind. 
71,  where  testator  gave  his  wife  all  his 
property  for  the  support  of  herself  and 
family,  and  further  provided:  "After 
the  death  or  marriage  of  my  wife,  my 
will  is  that  all  property,  real  as  well  as 
personal,  shall  be  sold  and  equally  di- 
vided among  my  children/'  it  was  held 
that,  as  no  desire  to  postpone  the  opera- 
tion of  the  devise  was  expressed,  and  as 
it  was  not  to  be  presumed  that  the  tes- 
tator would  approve  of  a  construction 
which  would  disinherit  the  descendants 
of  a  child  dying  before  the  time  for  dis- 
tribution, the  children  took  a  vested  in- 
terest. 

In  Davidson  v.  Bates  (1887)  111  Ind. 
391, 12  N.  E.  687,  it  was  held  that,  under 
a  will  directing  that  the  use  and  occupa- 
tion and  the  rents  and  profits  of  certain 
real  estate  should  be  allowed  or  paid 
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over  to  testator 's  wife,  during  her  natu- 
ral life,  for  the  maintenance  and  support 
of  herself  and  a  minor  son,  and  that, 
after  the  death  of  the  wife,  and  after  the 
son  should  become  of  age,  such  real  es- 
tate should  be  divided  equally  among  the 
testator's  children,  the  children  took  a 
vested  remainder. 

In  Heilman  v.  Heiiman  (1891)  129 
Ind.  59,  28  N.  E.  310,  where  a  testator 
gave  his  residuary  estate,  both  real  and 
personal,  to  his  wife,  during  her  life 
or  widowhood,  and  further  provided: 
' 'After  the  death  of  my  dear  wife  all 
my  estate,  except  the  bequests  herein 
made,  shall  be  divided  in  equal  shares 
among  all  my  children,"  it  was  held 
that,  while  there  were  no  general  words 
of  gift  except  the  provision  to  divide 
the  estate,  yet,  as  the  postponement  of 
the  division  was  for  the  purpose  of  let- 
ting in  the  precedent  estate  given  to  the 
widow,  the  children  took  vested  interests. 

In  Comer  v.  Light  (1911)  175  Ind.  367, 
93  N.  E.  660,  rehearing  denied  in  (1911) 
175  Ind.  378,  94  N.  E.  325,  where  testator 
gave  his  wife  the  use  of  all  his  real  and 
personal  property,  and  further  provided 
that  "at  the  death  of  my  said  wife  all 
of  said  personal  property  remaining,  and 
all  of  said  real  estate  shall  be  sold  by 
my  executors,  and  $500  from  the  pro- 
ceeds thereof  to  be  paid  to  my  grandson 
[naming  him]  the  remainder  to  be  di- 
vided equally  between  my  sons  and 
daughters"  [naming  them],  it  was  held 
that  the  sons  and  daughters  took  vested 
interests. 

In  Eldred  v.  Sylvester  (1916)  184  Ind. 
542,  111  N.  E.  914,  where  testator  de- 
vised land  for  life,  and  directed  that, 
after  the  death  of  the  life  tenant,  it  be 
sold  and  the  proceeds  equally  divided 
among  his  brothers  and  sister,  naming 
them,  it  was  held  that  they  took  vested 
interests  at  the  death  of  the  testator. 

In  Nelson  v.  Nelson  (1905)  36  Ind. 
App.  331,  75  N.  E.  679,  where  testator 
gave  his  wife  all  his  personal  property 
and  the  use  of  all  his  real  estate  during 
her  natural  life,  and  directed  that  at  her 
death  all  of  his  estate,  both  real  and 
personal,  that  might  be  left,  should  be 
sold  and  converted  into  money,  which, 
after  equalizing  a. daughter,  he  directed 
to  be  divided  among  all  his  children, 
share  and  share  alike,  it  was  held  that, 
although  the  gift  to  the  children  was 
contained  only  in  the  direction  to  divide 
the  property  at  a  specified  time,  yet,  as 
the  event  was  certain,  and  the  persons 
to  take  were  also  certain,  the  uncertainty 
whether  such  event  would  happen  during 

L.B.A.1918R 


their  lifetime  did  not  render  their  re- 
mainder interests  contingent. 

In  Haviland  v.  Haviland  (1905)  130 
Iowa,  611,  5  L.R.A.(N.S.)  281, 105  N.  W. 
354,  where  a  will  conveying  property  to 
the  exclusive  use  of  testator's  wife  dur- 
ing her  life,  and  further  provided: 
"After  her  death  and  funeral  expenses 
are  paid,  what  remains  to  be  equally  di- 
vided between  my  children,"  it  was  held 
that,  as  there  was  nothing  to  show  a 
contrary  intention,  the  devise  to  the 
children  vested  at  the  death  of  the  tes- 
tator. 

In  Jonas  v.  Weires  (1907)  134  Iowa, 
47,  111  N.  W.  453,  where  testator,  who 
had  given  his  wife  all  his  property  dur- 
ing her  lifetime,  went  on  to  provide  that, 
at  her  death,  "all  the  property  devised 
or  bequeathed  to  her  as  aforesaid,  or  so 
much  thereof  as  may  then  remain  unex- 
pended, I  give  and  bequeath  to  my  four 
sons,"  it  was  held  that,  as  the  persons 
to  take  and  the  event  upon  which  they 
were  to  take  were  certain,  the  expres- 
sions of  futurity  should  be  construed  to 
relate  to  the  use  and  enjoyment,  and  not 
to  the  vesting  of  the  rights  of  the  sons. 

In  Twaites  v.  Waller  (1907)  133  Iowa, 
84, 110  N.  W.  274,  where  a  testator  cre- 
ated a  trust  fund,  the  income  of  which 
was  to  be  paid  to  each  of  his  children 
during  his  or  her  life,  and  directed  that, 
upon  the  death  of  each  and  thereafter, 
until  the  termination  of  the  trust,  "his 
or  her  share  of  the  income  fund  shall 
be  distributed  to  his  or  her  children  or 
descendants  in  same  proportion  that 
each  such  child  or  descendant  would  re- 
ceive, under  distribution  of  such  dece- 
dent's estate,"  it  was  held  that,  as  the 
will  contained  no  words  of  gift  to  the 
descendants  of  a  deceased  child  of  the 
testator,  but  only  a  direction  to  pay  or 
distribute,  at  a  future  time,  an  uncertain 
sum  that  was  to  be  derived  from  the 
income  of  the  trust  fund,  the  right  of  a 
daughter  of  a  deceased  son  to  receive  a 
share  of  the  income  terminated  at  her 
death. 

In  Olsen  v.  Toungerman  (1907)  136 
Iowa,  404, 113  N.  W.  938,  where  testatrix 
devised  a  share  of  her  estate  in  trust  to 
pay  the  annual  income  to  a  son  and  his 
four  children,  and  further  provided  that, 
at  the  son's  death,  "said  trustees  or 
their  successors  in  this  trust  are  hereby 
directed  and  required  to  pay  over  or 
transfer  the  principal  sum  then  remain- 
ing of  the  undivided  one  sixth  so  de- 
vised to  said  trustees,  to  the  children  of 
my  said  son  George  Youngerman  now 
living,  to  wit  [naming  them],  each  share 
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and  share  alike;  and  in  ease  of  the  death 
of  any  one  of  the  four  children  above 
named,  prior  to  the  death  of  their  father 
the  said  George  Youngerman,  without 
leaving  children  issue  of  their  body,  the 
share  of  said  deceased  child  so  dying 
without  issue,  in  the  rents  and  profits 
as  well  as  the  principal  sum,  shall  be 
distributed  between  the  survivors  of  said 
four  children/'  it  was  held  that  the 
entire  instrument  plainly  indicated  an 
intention  that  time  should  be  annexed 
to  the  substance  of  the  gift;  and,  there* 
fore,  that  the  case  fell  within  the  rule 
that,  where  the  only  words  of  gift  are 
found  in  the  direction  to  pay  or  divide 
at  a  future  time,  the  gift  is  future,  not 
immediate,  contingent,  not  vested. 

In  Blain  v.  Dean  (1913)  160  Iowa,  708, 
142  N.  W.  418,  where  testator  after 
setting  aside  certain  lands  to  his  wife 
for  life,  directed  his  executors  to  sell  the 
remaining  lands  and  divide  the  proceeds 
equally  among  his  children,  and,  upon 
the  death  of  the  life-tenant,  directed  his 
executors  to  sell  such  lands  and  divide 
the  proceeds  in  like  manner,  and,  in  a 
separate  paragraph,  provided:  "If  any 
of  my  children  shall  have  died  leaving 
no  issue  I  direct  that  his  share  shall  be 
divided  among  those  leaving  issue  and 
among  my  other  children  then  living," 
it  was  held  that  the  gift  should  be  re- 
garded as  completed  upon  the  death  of 
the  testator,  and  that  the  direction  to 
sell  the  land  and  make  distribution  at 
a  future  period  operated  only  to  defer 
the  time  of  its  enjoyment. 

The  ground  of  this  decision  is  said, 
in  Fulton  v.  Fulton,  ante,  1080,  to  have 
been  that,  as  the  first  gift  clearly  was 
vested  at  testator's  death,  the  second 
one;,  of  the  remainder,  was  also. 

In  Lingo  v.  Smith  (1016)  174  Iowa, 
461,  156  N.  W.  402,  where  testator  de- 
vised to  his  wife  a  life  interest  in  his 
farm,  "on  her  death  to  descend  to  my 
two  youngest  children  William  A.  and 
Marcus/'  adding:  "I  also  give,  devise 
and  bequeath  to  my  said  two  children 
William  A.  and  Marcus  Smith  the  rever- 
sionary interest  in  and  to  my.  said  farm 
which  they  shall  inherit,  in  equal  shares, 
on  the  death  of  my  said  wife,  should 
they  outlive  her  or  have  issue,"  it  was 
held  that  time  was  not  of  the  essence  of 
the  gift,  but  had  reference  to  the  enjoy- 
ment, and  that  the  remainder  vested  ofi 
the  death  of  the  testator. 

In  Fulton  v.  Fujuton,  where  testator 
gave  his  wife  the  use  of  certain  property 
during  her  natural  life,  adding;  "Upon 
the  death  of  my  wife  I  direct  that  all 

L.R.A.1918E. 


my  property,  real  and  personal,  shall  be 
divided  between  my  eight  children,  viz.: 
[naming  them].  In  case  of  the  death  of 
any  of  such  children  without  issue  living, 
then  the  share  of  such  child  shall  be 
divided  equally  among  the  surviving 
children  or  their  legal  heirs,"  it  was 
held  that,  as  a  devise  to  the  children 
was  implied  by  the  direction  to  divide, 
and  as  the  will  disclosed  an  intention 
that  only  those  of  his  children  who 
should  survive  his  widow  should  take 
under  its  provisions,  their  interest  was 
contingent. 

In  Sleeper  v.  Killion  (1917)  —  Iowa, 
— ,  164  N.  W.  241,  where  testatrix  pro- 
vided that  the  title  to  all  her  property 
should  vest  in  a  son  for  life,  and  then 
be  * '  equally  divided  among  his  children, ' ' 
and  that,  in  case  of  the  death  of  the  son 
in  her  lifetime,  then  the  entire  estate 
should  pass  to  his  children  immediately 
upon  her  death,  it  was  held  that,  as  the 
postponement  was  evidently  for  the  pur- 
pose of  letting  in  the  life  estate,  the 
fact  that  the  gift  was  in  the  form  of  a 
direction  to  divide  did  not  render  it 
contingent. 

In  Atohinson  v.  Francis,  ante,  1087, 
where  testator,  after  giving  his  wife  a 
life  estate  in  all  his  real  property,  di- 
rected that  after  her  death  the  residue 
of  his  estate,  both  real  and  personal, 
should  be  sold,  "and  that  the  proceeds 
thereof  be  disposed  of,  as  follows:  I 
direct  that  out  of  said  proceeds  there 
shall  be  paid  to  my  grandson  Alba  Fall 
the  sum  of  $100,  and  that  the  remainder 
of  said  proceeds,  after  paying  the  said 
Sinn  of  $100,  be  equally  divided  between 
my  beloved  daughters  [naming  them], 
share  and  share  alike,  and  in  case  of  the 
death  of  each  or  any  of  said  children 
aforesaid,  said  individual  share  to  bo 
paid  to  the  lawful  heirs  of  their  body 
begotten,"  it  was  held  that,  notwith- 
standing the  gift  was  in  the  form  of  a 
direction  to  divide,  yet,  as  it  was  to  per- 
sons named,  and  as  the  postponement 
was  for  the  purpose  of  letting  in  the 
widow's  life  estate,  the  daughters  took 
a  vested  interest. 

In  Bowling  v.  Dobyns  (1837)  5  Dana 
(Ky.)  434,  where  testator  gave  his  wife 
all  his  estate  during  her  life,  adding: 
"And  after  my  wife's  death  it  is  my 
will  and  desire  that  my.  son  Samuel 
Bowling  shall  have  two  mulatto  men 
named  Hanson  and  Dennis;  and  the  bal- 
ance of  the  whole  of  my  estate,  after  all* 
just  debts  are  paid,  and  schooling  my 
two  children  Samuel  Bowling  and  Nancy, 
shall  be  equally  divided  between  my  two 
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ehildren  Samuel  and  Nancy,"  it  was 
held  that  the  interest  taken  by  the  chil- 
dren was  a  vested  remainder,  subject  to 
a  charge  upon  the  estate  for  the  payment 
of  the  testator's  debts  and  the  schooling 
of  his  two  children. 

In  Arnold  v.  Arnold  (1850)  11  B. 
Mon.  (Ky.)  81,  testator,  after  devising 
to  his  wife  the  use  of  his  plantation, 
together  with  the  negroes  and  all  the 
stock  and  farming  utensils,  went  on  to 
provide:  "After  the  death  of  both  of 
us,  it  is  my  wish  that  my  executors  shall 
sell  the  whole  of  my  personal  estate 
upon  such  terms  as  they  may  think 
proper,  at  public  sale,  and  the  proceeds 
of  the  same  are  to  be  divided  among  all 
my  children.  My  negroes  are  not  to  be 
sold.  They  are  to  be  divided,  together 
with  their  increase,  according  to  some 
equitable  mode,  equally  among  all  my 
children."  It  was  held  that,  notwith- 
standing there  was  no  gift  of  the  negroes 
but  in  the  direction  to  divide,  yet,  as 
the  postponement  was  evidently  for  the 
purpose  of  letting  in  a  life  estate,  and 
as  such  construction  was  most  consonant 
with  the  probable  intention  of  the  testa- 
tor, the  clauses  relating  to  the  slaves 
should  be  construed  as  giving  to  the  tes- 
tator's  children,  living  at  his  death,  a 
vested  remainder  to  take  effect  in  pos- 
session after  the  death  of  his  wife.  The 
court  said:  "A  different  construction  of 
such  a  devise  would  doubtless  defeat  the 
real  intention  in  every  case  in  whieh  one 
of  the  testator's  children,  living  at  his 
death,  should  happen  to  die,  leaving  chil- 
dren, before  a  division  could  be  made, 
since  the  effect  would  be  to  deprive  these 
grandchildren  of  all  interest  in  the  leg- 
acy, and  give  the  whole  to  the  surviving 
children  of  the  testator.  A  husband  and 
father  devising  his  estate,  or  a  consider- 
able portion  of  it,  to  his  wife  for  life, 
and  at  her  death  to  be  divided  equally 
among  his  children,  or  among  all  his 
children,  should  be  presumed  to  have 
intended  to  provide  equally  and  alike 
for  each  of  his  children.  In  such  a  case 
it  would  be  evident  (nothing  more  ap- 
pearing) that  the  enjoyment  of  the  prop- 
erty by  the  children  was  postponed  not 
on  account  of  any  consideration  affecting 
them  personally,  but  on  account  of  the 
life  estate.  And  that  construction,  con- 
sistent with  the  rights  of  the  devisee  for 
life,  which  would  be  most  beneficial  to 
each  of  the  children,  and  give  an  equal 
benefit  to  each,  would  most  probably 
meet  the  actual  intention  of  the  tes- 
tator." 
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In  Field  v.  Hallowell  (1851)  12  B. 
Mon.  (Ky.)  517,  where  testator,  after 
devising  certain  land  and  some  slaves 
and  personal  property  to  his  wife  during 
her  fife,  further  directed :  At  her  death, 
"the  estate  herein  devised  to  her  to  be 
sold  and  disposed  of  among  my  children," 
it  was  held  that,  as  the  postponement 
was  evidently  for  the  purpose  of  letting 
in  the  wife's  life  estate,  and  as  a  con- 
struction which  would  make  the  interest 
of  the  testator's  children  contingent 
would  operate  to  deprive  the  descendants 
of  any  child  who  might  die  before  the 
tenant  for  life,  of  any  interest  under  the 
will,  the  children  should  be  regarded  as 
taking  a  vested  interest. 

In  Rawlings  v.  Landes  (1867)  2  Bush 
(Ky.)  158,  where  testator  devised  his 
home  place,  together  with  several  slaves 
and  household  and  kitchen  furniture,  to 
his  widow  for  life,  and  directed  these, 
at  her  death,  to  be  sold  by  his  executors, 
and  the  proceeds  to  be  divided  among  his 
children  and  his  two  grandchildren  by  a 
deceased  daughter,  it  was  held  that,  as 
the  postponement  was  for  the  purpose 
of  letting  in  the  widow's  life  estate,  a 
daughter  took  a  present  vested  interest, 
on  her  father's  decease,  in  the  proceeds 
of  the  property. 

In  Revill  v.  Franks  (1882)  3  Ky.  L. 
Rep.  758,  where  testator  devised  prop- 
erty to  his  wife,  with  a  provision  that 
"in  the  event  that  my  said  wife  shall 
marry  or  die,  then  it  is  my  will  and  de- 
sire that  my  estate  shall  be  equally 
divided  among  my  children,"  it  was  held 
that  the  children  took  a  vested  remain- 
der, and  not  a  remainder  contingent 
upon  their  dying  before  the  widow's 
marriage,  or  upon  their  surviving  her. 

In  Willett  v.  Rutter  (1886)  84  Ky. 
317,  1  S.  W.  640,  where  testator  pro- 
vided :  ' '  If,  at  my  death,  there  shall  be 
any  surplus  stock  or  personal  property, 
or  any  cash  or  cash  notes  on  hand,  it  is 
my  will  and  desire  that  the  stock  and 
personal  property  may  be  sold,  the 
money  collected  and  loaned  out  during 
the  life  of  my  wife,  and  at  her  death  I 
desire  that  it  may  be  divided  between 
my  said  daughter  and  granddaughter," 
it  was  held  that,  as  the  gift  was  in  the 
form  of  a  direction  to  divide,  as  the  tes- 
tator had,  in  another  part  of  the  will, 
provided  against  the  lapse  of  any  of  the 
estate  bequeathed  and  against  the  possi- 
bility of  any  of  it  being  undisposed  of, 
and  as  other  clauses  in  the  will  which 
gave  legacies  to  those  legatees  were  dif- 
ferent in  language,  it  must  have  been 
his  intention  to  give  to  the  legatees  a 
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contingent  interest  in  the  funds  men- 
tioned in  the  clause  above  quoted. 

In  Wedekind  v.  Hallenberg  (1669)  68 
Ky.  114,  10  S.  W.  368,  where  testator 
gave  a  sister  the  sum  of  $500  a  year,  to 
be  paid  to  her  annually  until  the  1st  of 
July,  1882,  directing  that,  if  she  should 
die  before  such  date,  his  executors 
should  pay  said  sum  to  her  daughter 
Mary,  providing  she  should  be  unmar- 
ried, and,  further,  that  on  the  1st  day 
of  July,  1882,  if  his  sister  should  be 
still  living,  the  executors  should  set 
aside  $5,000  to  be  invested,  and  the  pro- 
ceeds thereof  paid  to  her  so  long  as  she 
should  live,  and  that,  upon  her  death, 
the  executors  should  invest  $3,000  of 
said  sum  in  real  estate  for  the  said 
Mary,  it  was  held  that,  as  the  will 
showed  that  the  postponement  of  the 
creation  of  the  fund  until  the  1st  of 
July,  1882,  was  for  the  benefit  of  the 
estate,  to  enable  the  executor  to  realize 
investments  to  the  best  advantage,  as 
the  testator  personally  disposed  of  his 
entire  estate,  and  as  the  will  abundantly 
showed  that  its  draftsman  knew  how 
to  express  contingency  in  appropriate 
words,  it  was  not  the  testator's  intention 
that  the  devise  to  Mary  should  be  con- 
tingent upon  her  surviving  the  date 
fixed. 

In  Cruse  v.  Cruse  (1912)  147  Ky.  313, 
144  S.  W.  49,  where  testator  gave  his 
wife  the  use  of  all  his  estate  for  life, 
and  provided  that,  at  her  death,  all  of 
his  estate  should  "be  divided  into  four 
parts  or  shares,  of  which  my  son  Samuel 
D.  Cruse  shall  receive  one  share,  my  son 
Major  Thomas  Cruse  shall  receive  one 
share,  my  grandson  Frederick  T.  Cruse 
one  share  and  my  grandson  James  T. 
Cruse  one  share,"  with  a  provision  in 
favor  of  survivors  should  either  of  his 
sons  die  without  children  before  his 
death  or  the  division  of  the  estate,  it 
was  held  to  be  very  clear  that,  under  the 
will,  the  grandchildren  took  a  vested  es- 
tate in  remainder,  subject  to  the  life 
estate  of  the  widow. 

In  Willis  v.  Roberts  (1860)  48  Me. 
257,  where  testator  devised  certain  real 
estate-  to  his  wife  during  widowhood, 
and  afterwards  to  his  sons  in  fee,  ' '  they 
paying  thereout1'  to  each  of  his  three 
daughters  the  sum  of  $200,  and  also  de- 
vised $200  to  each  of  his  daughters,  "to 
be  paid  to  them,  respectively,  from  the 
real  estate  devised  to  the  said  brothers 
after  the  termination  of  the  widowhood" 
of  testator's  wife,  it  was  held  that  the 
right  of  each  daughter  was  not  depend- 
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ent  upon  her  surviving  until  the  time  of 
payment. 

In  Moulton  v.  Chapman  (1911)  108 
Me.  417,  81  Atl.  1007,  where  the  testa- 
trix, who  had  created  a  trust  fund  for 
the  benefit  of  a  brother  for  life,  provided 
that,  on  his  decease,  "the  whole  of  said 
trust  fund  of  $10,000  be  paid,  trans- 
ferred, and  conveyed  to  my  said  niece, 
Sarah  Elizabeth  Chapman,  free  and  dis- 
charged of  all  trust,"  it  was  held  that, 
as  the  legatee  was  named,  the  legacy  was 
vested,  notwithstanding  it  was  in  the 
form  of  a  direction  to  pay  over  at  a 
future  time. 

In  Blaine  v.  Dow  (1914)  111  Me.  480, 
89  Atl.  1126,  where  the  will  provided: 
"All  the  rest  and  residue  of  my  estate, 
real,  personal,  and  mixed,  of  which  I 
may  die  seized  and  possessed,  I  give, 
devise  and  bequeath  to  my  sister  [name] 
for  her  life;  the  remainder  at  her  death 
to  be  divided  equally  among  her  three 
children  [naming  them]  and  the  sur- 
vivor," it  was  held  that  the  words  of 
gift  used  in  the  clause  above  quoted  ap- 
plied to  the  remainder  as  well  aB  to  the 
life  estate,  and  therefore  that,  as  there 
was  a  gift  apart  from  the  direction  to 
divide  as  the  gift  was  not  one  to  a 
elass,  and  as  a  construction  of  the  re- 
mainder as  contingent  might  result  in 
intestacy,  the  remainder  was  vested. 

In  Bryant  v.  Plummer  (1914)  111  Me. 
511,  90  Atl.  171,  where  testator  gave  a 
third  of  his  residuary  estate  to  his  wife, 
a  third  to  his  two  children,  and  the  re- 
maining third  to  trustees  upon  trust  to 
manage  and  invest  for  the  period  of  ten 
years,  and,  at  the  expiration  of  said 
period,  to  convey,  transfer,  and  pay  over 
said  trust  property,  with  the  net  income 
and  accumulation  thereof,  to  his  two 
children,  it  was  held  that,  as  the  persons 
to  take  and  the  event  upon  which  they 
were  to  take  were  certain,  as  the  time 
applied  only  to  the  payment,  as  there 
was  no  provision  for  the  lapsing  of  the 
legacy,  and  as  it  was  manifestly  testa- 
tor's intention  to  deal  equally  with  his 
children,  their  interests  in  the  trust 
fund  were  not  contingent  upon  surviving 
the  termination  of  the  trust. 

In  Higgins  v.  Beck  (1917)  116  Me. 
127, 100  Atl.  553,  where  testator  directed 
the  residuum  of  his  estate  to  be  held  in 
trust  during  the  life  of  his  wife,  and, 
upon  her  death,  directed  the  trustees  to 
divide  and  pay  over  the  trust  fund  to 
such  of  his  brothers  or  sisters  as  might 
survive  him  or  the  issue  of  any  who 
might  fail  to  survive,  it  was  held  that, 
as  the  postponement  was  evidently  to  let 
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in  the  provision  for  the  wife,  the  testa- 
tor^ brothers  and  sisters  surviving  him 
•took  a  vested  interest  at  his  death. 

In  Tayloe  v.  Mosher  (1868)  29  Md. 
443,  where  testator  gave  all  his  estate 
not  otherwise  disposed  of  to  two  trustees 
in  trust  to  pay  certain  annuities,  and 
for  the  support  of  the  family  of  his  son 
.William  and  his  wife,  directing  the  re- 
investment of  any  surplus  income  until 
.a  final  distribution  of  his  estate  should 
be -made,  and  further  provided:  "Upon 
the  death  of  my  son  William,  I  will  and 
desire  that  a  distribution  of  my  estate 
be  made  among  all  my  grandchildren, 
.to  wit,  the  children  of  my  late  son  James 
Mosher,  and  the  children  of  my  afore- 
said son  William,  provided  any  child  he  | 
shall  leave.  All  my  said  grandchildren 
.to  take  per  capita,  reserving,  however, 
in  the  hands  of  said  trustees  for  future 
distribution,  if  necessary  so  much  of  my 
estate  as  will  be  sufficient  to  countervail 
and  pay  the  several  annuities  or  sums 
of  money  hereinbefore  provided  for,  to 
the  several  annuitants  or  persons  here- 
inbefore named,  until  the  same  shall 
have  ceased,  when  a  final  distribution 
shall  be  made  in  manner  aforesaid,"  it 
was  held  that,  notwithstanding  the  gift 
was  in  the  form  of  a  direction  to  pay  or 
transfer,  the  fact  that  a  construction  of 
the  gift  to  the  grandchildren  as  contin- 
gent might  result  in  a  partial  intestacy 
and  the  disinheritance  of  descendants  of 
any  grandchild  who  might  die  before 
William,  the  children  of  James  who  were 
in  being  at  the  date  of  the  will,  and  of 
the  testator's  death,  took  vested  inter- 
ests, liable  to  be  devested,  pro  tanto,  for 
the  purpose  of  letting  in  for  a  share  any 
child  that  William  might  leave  surviving. 

In  Cherbonnier  v.  Goodwin  (1894)  79 
Md.  55,  28  Atl.  894,  where  the  testatrix 
gave  a  sum  of  money  in  trust  to  expend 
the  income  for  the  benefit  of  her  son 
Edward  during  his  natural  life,  adding: 
*  'And  from  and  after  the  death  of  the 
said  Edward  Goodwin,  then  I  will  and 
direct  that  the  said  $1,500  be  equally 
divided  among  all  the  children  which 
said  Edward  Goodwin  may  hereafter 
have;  and  in  case  the  said  Edward  Good- 
win should  die  without  leaving  such 
child  or  children,  then  the  said  $1,500 
shall  be  equally  divided  between  my 
grandchildren  [naming  them],  and  the 
survivors  of  them,"  it  was  held  that  the 
words  '  *  from  and  after  the  death  of  the 
said  Edward  Goodwin,"  in  connection 
with  the  limitation  over  to  the  grandchil- 
dren of  the  testatrix,  clearly  indicated 
that  it  was  her  intention  to  postpone  the 
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vesting  of  the  legacy  until  after  the 
death  of  Edward  Goodwin. 

In  Daughters  v.  Lynch  (1901)  93  Md. 
305,  48  Atl.  1055,  where  testator,  who 
had  only  a  small  estate,  gave  all  his 
property  remaining  after  the  payment 
of  his  debts  and  funeral  expenses  to  a 
trustee  in  trust  to  pay  the  net  income  to 
a  brother  during  his  natural  life,  add- 
ing: "And  after  the  death  of  the  said 
[brother]  my  will  is  that  the  said 
rtrustee]  shall  pay  to  my  wife,  Emeline 
Daughters,  $500,  and  the  remainder  of 
all  my  estate,  real,  personal,  and  mixed, 
I  bequeath  and  devise  after  the  death 
of  my  said  brother,  Isaiah,  to  my  son 
William,"  it  was  held  that  as  it  was 
reasonable  to  suppose  that,  if  the  testa- 
tor had  intended  the  vesting  of  the  leg- 
acy given  to  his  wife  to  depend  upon  her 
surviving  his  brother,  he  would  have 
made  such  intention  manifest  in  his 
will,  and  as,  unless  the  legacy  vested  in 
her  at  the  death  of  the  testator,  it  would 
in  the  circumstances  which  had  trans- 
pired, be  intestate  property,  and  as  the 
bequest  was,  by  operation  of  law,  in  bar 
of  her  share  in  her  husband's  estate,  the 
legacy  vested  in  her  at  his  death. 

In  Hoover  v.  Smith  (1903)  96  Md. 
393,  54  Atl.  102,  where  testator  gave  all 
his  property  to  his  wife,-  during  her  life 
or  widowhood,  adding:  "After  either  of 
the  above  events,  the  property  to  be  sold 
and  divided  equally  among  my  lawful 
heirs,"  it  was  held  that  the  interest  in 
remainder  vested  at  testator's  death. 

In  Reilly  v.  Bristow  (1907)  105  Md. 
326,  66  Atl.  262,  where  testator,  after 
providing  minutely  for  the  disposition  of 
his  property  during  the  lives  of  all  his 
children,  down  to  the  last  survivor  of 
them,  went  on  to  provide:  "Then,  after 
all  my  aforesaid  children  die,  then,  in 
that  case,  all  my  aforesaid  estate  to  go 
to  and  be  divided  between  the  children, 
the  lawful  heirs  of  my  aforesaid  chil- 
dren," per  stirpes,  it  was  held  that,  in 
view  of  the  fact  that  there  was  no  im- 
mediate gift  to  the  children  of  the  testa- 
tor's children,  and  of  the  repetition  of 
the  word  "then,"  the  gift  was  a  contin- 
gent one. 

In  Weller  v.  Kolb  (1916)  128  Md.  221, 
97  Atl.  542,  where  testator  devised  to  a 
sister  a  life  estate  in  certain  lands,  and 
gave  to  his  executrix  all  the  rest  and 
residue  of  his  estate,  not  otherwise  dis- 
posed of,  in  trust  to  sell  and  "to  make 
and  divide  and  distribute  the  net  pro- 
ceeds among  all  my  heirs  at  law,  share 
and  share  alike,  "  it  was  held  that,  as 
there  was  nothing  to  indicate  that  the 
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remainder  was  not  to  vast  at  the  earliest 
possible  moment,  it  vested  in  those  heirs 
who  were  the  heirs  of  the  testator  at 
the  time  of  his  death. 

In  Martin  v.  Cook  (1916)  129  McL  195, 
98  Atl.  489,  where  testator,  after  creat- 
ing successive  life  estates  in  different 
persons,  directed  after  their  death,  "the 
said  property  to  be  sold  and  equally 
divided  between  the  children  of"  certain 
persons,  it  was  held  that  as  the  words 
of  futurity  did  not  indicate  anything 
more  than  future  possession  and  enjoy- 
ment, they  would  not  postpone  the 
period  of  vesting  beyond  the  testator's 
decease. 

In  Dingley  v.  Dingley  (1809)  5  Mass. 
535,  where  testator  devised  certain  lands 
to  his  son  for  life,  and  directed  "that 
after  his  decease  the  premises  should  be 
equally  divided  among  and  between  his 
sons,  to  be  their  property,"  it  was  held 
that  the  sons  took  a  vested  remainder  at 
the  testator's  death. 

In  Denny  v.  Allen  (1822)  1  Pick, 
(Mass.)  147,  where  testator  devised  the 
reversion  of  his  real  estate,  of  which  he 
gave  his  wife  the  use  and  profits  during 
her  life,  to  and  among  all  the  children  of 
his  brother  and  sisters  and  his  personal 
property  in  trust  for  the  use  of  his  wife 
during  widowhood,  adding:  "In  ease 
my  said  wife  shall  again  marry,  or  shall 
die  before  her  said  brother,  then  after 
her  marriage  or  decease  as  aforesaid,  I 
give  [the  personal  estate]  which  I  have 
hereinbefore  given  her  the  use  and 
profits  of,  to  and  among  all  the  children 
of  my  brothers  and  sisters,"  and,  by 
codicil,  declared  his  will  and  meaning  to 
be  "that  in  ease  any  of  my  real  and 
personal  estate  shall  remain  undisposed 
of  after  my  wife's  decease,  that  the  same 
be  equally  divided  among  my  nephews 
and  nieces,"  it  was  held  that  the  chil- 
dren of  testator's  brothers  and  sisters 
took  a  vested  interest  in  the  real  estate, 
but  a  contingent  interest  in  the  personal 
property.  This  case  is  overruled  in  Bow- 
ditch  v.  Andrew  (1864)  8  Allen  (Mass.) 
339,  where  it  is  said:  "The  dictum  in 
Dingley  v.  Dingley  (1809)  5  Mass.  535, 
was  the  ground  of  the  very  imperfectly 
reported  decision  in  Denny  v.  Allen 
(1822)  1  Pick.  (Mass.)  147,  and  was 
stated  as  one  of  the  reasons  for  the  de- 
cision in  Emerson  v.  Cutler  (1833)  14 
Pick.  (Mass,)  108.  But  Denny  v.  Allen 
was  questioned  in  Winslow  v.  Goodwin 
(1843)  7  Met.  (Mass.)  381,  and  in  Wight 
v,  Shaw  (1849)  5  €ush.  (Mass.)  60,  and 
can  no  longer  be  regarded  as  an  author- 
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ityj  and  Emerson  v.  Cutler  was  decided 
correctly  upon  another  ground." 

In  Bowers  v.  Porter  (1826)  4  Pick, 
(Mass.)  198,  where  testator  devised  to  a 
daughter  a  life  estate  in  certain  realty, 
concluding  with  the  words:  "The  said 
premises  to  be  equally  divided  between 
all  her  legal  heirs  at  her  decease, ' '  it  was 
held  that  the  provision  for  division  only 
indicated  that  the  remaindermen's  ac- 
tual enjoyment  of  the  estate  was  to  be 
postponed  till  the  death  of  their  mother, 
not  that  their  title  should  not  immedi- 
atelv  vest 

In  Hali  v.  Tufts  (1837)  18  Pick. 
(Mass.)  455,  where  testator  devised  cer- 
tain real  estate  to  his  wife  for  life  and 
the  remainder  of  his  estate,  whether  real 
or  personal,  in  possession  or  reversion, 
to  hia  five  children,  "to  be  equally  di- 
vided to  and  among  them  or  their  heirs 
respectively,"  it  was  held  that  the  chil- 
dren took  a  vested  remainder. 

In  Childs  v.  Russell  (1846)  11  Met 
(Mass.)  16,  a  provision  by  which  the  tes- 
tator directed  his  executors  to  invest  his 
residuary  estate  to  raise  a  fund  out  of 
which  an  annuity  given  to  his  wife 
should  be  paid  during  her  natural  life, 
adding:  "And  after  her  decease,  should 
she  survive  me,  I  will  and  order  that  all 
rest,  residue  and  remainder  of  my  estate, 
real,  personal  or  mixed,  and  of  whatso- 
ever name  or  nature,  shall  be  divided 
among  my  heirs  according  to  law,  ex- 
cepting the  share  which  will,  by  law, 
descend  to  my  daughter,"  which  share 
was  held  to  be  held  in  trust  for  her 
during  her  lifetime  and,  at  her  decease, 
to  be  divided  equally  among  her  children, 
was  construed  as  vesting  a  right  to  the 
distributive  shares  in  those  who  were 
testator's  heirs  at  the  time  of  his  death, 
the  court  emphasizing  the  fact  that, 
while  the  estate  was  to  remain  in  the 
hands  of  the  executor,  qua  executor,  for 
distribution,  charged  with  the  payment 
of  the  annuity,  it  was  the  subject  of 
the  bequest,  so  that  it  was  to  be  re- 
garded as  an  immediate  gift,  the  time 
of  payment  only  being  postponed. 

In  Wight  v.  Shaw  (1849)  5  Cushu 
(Mass.)  56,  where  testator  devised  cer- 
tain realty  to  his  son  during  his  natural 
life,  adding:  "But  if  he  should  marry 
and  have  children,  then  at  hia  death  I 
give  the  said  houses  and  lands  to  his 
children  lawfully  begotten,  and  to  their 
heirs  forever,"  it  was  held  that,  the  ex- 
pressions of  futurity  related  only  to  the 
enjoyment,  and  that  the  interest  of  the 
son's  children  vested  in  them  at  their 
birth. 
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In  Wight  v.  Baury  (1851)  7  Cuah. 
(Mass.)  109,  where  testator  gave  to  his 
daughter  the  use  of  certain  real  estate, 
"during  her  natural  life,  and  at  her 
death,  I  give  the  same  to  her  children 
lawfully  begotten,' '  and  also  gave  her, 
during  her  life,  certain  other  real  estate, 
adding:  "But  all  the  foregoing  grants 
and  bequests  are  given  her  only  during 
her  natural  life,  and  then  to  descend  to 
her  child  or  children  lawfully  begotten, ' ' 
it  was  held  that  the  children  took  vested 
remainders. 

In  Barton  v.  Bigelow  (1855)  4  Gray 
(Mass.)  353,  where  testator  bequeathed 
a  moiety  of  his  residuary  estate  to  the 
children  of  a  deceased  sister,  to  be 
equally  divided  amongst  them,  share  and 
share  alike,  and  directed  the  other 
moiety  to  remain  in  the  hands  of  his 
executors  during  the  life  of  a  sister,  in 
trust,  that  the  interest  thereof  should 
be  paid  annually  to  her  during  her  life, 
"and  that  upon  her  decease,  the  princi- 
pal be  paid  to  my  said  nephews  and 
nieces,"  it  was  held  that  the  bequest 
was  one  of  a  vested  remainder. 

In  White  v.  Curtis  (1858)  12  Gray 
(Mass.)  54,  it  was  held  that,  under  a 
will  devising  property  in  trust  to  apply 
so  much  of  the  income  as  the  trustees 
might  deem  necessary  for  the  comfort- 
able support  of  testator's  two  sons,  and 
directing:  "At  the  decease  of  both  of 
my  sons  the  remainder  of  my  estate  shall 
be  equally  divided  amongst  my  grand- 
children and  the  legal  descendants  of 
any  that  may  be  deceased  (if  any  there 
be),  for  their  use  and  behoof  forever;  it 
is  to  be  understood  that  each  grandchild 
shall  receive  one  share  of  said  estate  and 
all  the  descendants  of  a  deceased  grand- 
child (if  any  there  be)  shall  receive  one 
share,  to  be  equally  divided  amongst 
them,"  the  grandchildren  took  a  vested 
interest  at  the  death  of  the  testator. 

In  Bowditch  v.  Andrew  (1864)  8  Allen 
(Mass.)  339,  where  testator  devised  his 
residuary  estate  in  trust,  out  of  the  in- 
come to  pay  an  annuity  to  his  wife  dur- 
ing her  life,  and  to  pay  to  her  from  time 
to  time  such  sums  of  money  as  should 
seem  necessary  for  the  maintenance  of 
his  family  and  the  support  and  educa- 
tion of  his  children,  and,  after  the  death 
of  his  wife,  to  hold  upon  trust  "to 
divide  the  same  equally  among  all  my 
children  and  the  representatives  of  any 
deceased  child  or  children,  and  to  pay 
over  and  convey  the  same  to  my  said 
children,  their  representatives  or  heirs 
at  law,"  to  his  sons  upon  their  becoming 
of  age,  and  the  portions  of  his  daughters 
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to  be  held  in  trust  for  them  during  their 
lives  and,  after  their  death,  to  be  paid 
over  to  their  heirs  at  law,  it  was  held 
that  the  whole  equitable  interest  in  the 
residue  of  the  estate  undoubtedly  vested 
in  the  children,  subject  to  the  discretion- 
ary disposition  of  the  income  during  the 
life  of  their  mother,  the  possession  only 
being  postponed  till  the  death  of  the 
widow. 

In  Dane  v.  Walker  (1872)  109  Mass. 
179,  where  a  testator  gave  a  legacy  of 
$500  in  trust  to  pay  the  income  thereof 
to  a  sister  during  her  natural  life,  add- 
ing: "And  at  her  decease,  the  principal 
shall  descend  to  my  brother  Timothy," 
it  was  held  that  Timothy  took  a  vested 
remainder. 

In  Minot  v.  Tappan  (1877)  122  Mass. 
535,  where  testator  devised  a  share  of 
his  residuary  estate  upon  trust  to  pay 
the  net  income  thereof  to  his  son  George 
during  his  life,  and  if  he  should  die 
leaving  a  widow  to  such  widow  during 
her  life,  and  if  he  should  die  leaving  no 
widow  but  leaving  children,  to  convey 
and  transfer  such  estate  to  such  chil- 
dren, but  that,  "in  default  of  any  such 
child,  children  or  issue  then  living,  then 
in  trust  to  convey  and  transfer  the  same 
to  my  heirs  at  law,"  the  court,  in  hold- 
ing that  the  limitations  of  the  testator's 
"heirs  at  law"  imported  his  heirs  at 
law  at  the  time  of  his  death,  said  that 
the  fact  that  the  clause  in  question  con- 
tained a  direction  to  convey  and  transfer 
had  but  little  significance  to  show  the  in* 
tention  of  the  testator,  because,  whether 
the  will  should  be  construed  as  intending 
the  testator's  heirs  at  the  time  of  his 
death  or  his  heirs  at  the  time  of  the 
termination  of  the  life  estate,  such  a 
direction  is  necessary  or  suitable  in  order 
to  terminate  the  trust  estate,  and  con- 
vert the  equitable  estate  of  the  heirs  at 
law  into  legal  estates. 

In  Weston  v.  Weston  (1878)  125  Mass. 
268,  where  testator  gave  the  residue  of 
his  estate  upon  trust,  first,  to  support 
his  widow  out  of  the  income  during  her 
life,  second,  to  pay  an  annuity  to  eaeh 
of  his  two  surviving  children  during  the 
continuance  of  the  trust,  third,  to  add 
any  surplus  income  to  the  residue, 
fourth,  to  permit  the  widow  of  a  deceased 
son  to  occupy  a  certain  dwelling  house 
free  of  rent  during  her  widowhood,  and, 
fifth,  "as  soon  as  may  be  after  the  de- 
cease of  my  said  wife,  my  said  trusteed 
or  their  successors  shall  convey,  transfer 
or  pay  to  my  son  and  daughter  in  equal 
shares  all  the  estate  here  given  in  trust, 
if  they  both  survive  my  said  wife,"  it 


was  held  that  the  interest  in  the 
was  given  by  the  will,  and  not  by  the 
conveyance  from  the  trustee,  and  that 
the  children  took  each  a  vested  equitable 
estate  expectant  on  the  termination  of 
the  life  estate  of  the  testator's  wife, 
and  liable  to  be  devested  by  his  or  her 
death  during  the  wife's  lifetime. 

In  Gibbens  v.  Gibbens  (1885)  140 
Mass.  102,  54  Am.  Rep.  453,  3  N.  E.  1, 
where  testator  provided:  "At  the  de- 
cease of  my  wife,  all  my  estate,  real  and 
personal,  shall  go  to  and  be  equally  di- 
vided among  my  children,'1  it  was  held 
that,  in  view  of  the  entire  absence  of 
any  words  of  contingency  and  of  the 
fact  that  nothing  was  wanting  to  put  the 
children  in  full  possession  except  the 
mere  efflux  of  time,  and  also  of  a  pro- 
vision that,  in  case  of  the  remarriage  of 
the  testator's  wife,  the  bulk  of  the 
income  of  both  the  real  and  personal 
estate  was  at  once  to  go  to  his  children, 
the  children  took  vested  interests. 

In  Dodd  v.  Winship  (1887)  144  Mass. 
461,  11  N.  E.  588,  where  testator  gave 
his  residuary  estate  in  trust  to  pay  the 
income  to  his  widow  during  her  life,  and 
"at  her  decease  to  pay  and  assign  the 
trust  property  to  and  among  my  chil- 
dren," it  was  held  that  the  children  of 
the  testator  took  interests  which  vested 
at  his  death. 

In  Lombard  v.  Willis  (1888)  147  Mass. 
13,  16  N.  E.  737,  where  testator,  after 
giving  the  income  of  the  residuary  estate 
to  J.  P.  W.  for  life,  added:  "And  at 
his  decease  I  give  and  devise  said  estate 
to  the  children  of  said  [J.  P.  W.]  to  be 
equally  divided  between  them,"  it  was 
held  that  the  words  "at  his  decease" 
should  be  construed  to  refer  to  the  time 
of  payment  or  possession,  and  did  not 
postpone  the  moment  when  the  gift 
should  operate. 

In  Loring  v.  Carnes  (1888)  148  Mass. 
223,  19  N.  E.  343,  where  testatrix  gave 
half  the  residue  of  her  estate  in  trust 
for  certain  persons,  during  the  natural 
life  of  each  in  succession,  and  at  the 
decease  of  one  of  them,  "to  transfer 
and  convey  the  said  trust  estate  to  his 
children  and  their  heirs,"  it  was  held 
that  the  estate  vested  in  the  children  at 
the  death  of  the  testatrix. 

In  Swett  v.  Thompson  (1889)  149 
Mass,  302,  21  N.  E.  382,  where  a  testa- 
trix gave  her  residuary  estate  to  a  sister 
in  trust  to  pay  over  the  net  income  to 
her  father  and  mother,  in  her  discretion, 
whenever  they  might  need  the  same  for 
their  support  and  comfort  during  their 
natural  Uvea,  and  to  the  survivor  of 
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them,  and  further  provided  that,  at  the 
decease  of  the  surviving  parent,  "then 
my  said  property  and  estate  shall  go, 
and  I  give,  bequeath  and  devise  the 
same,  to  my  sister,"  naming  her,  it  was 
held  that  the  sister  took  a  vested  inter* 
est  in  the  property  in  the  nature  of  an 
equitable  remainder.. 

In  Marsh  v.  Hoyt  (1894)  161  Mass. 
459,  37  N.  E.  454,  where  testator,  after 
directing  a  third  part  of  his  residuary 
estate  to  be  held  in  trust  for  a  niece 
during  her  lifetime,  added:  "And,  to 
take  effect  at  her  decease,  I  give,  ber 
queath  and  devise  said  third  part  to  her 
children  in  equal  shares,"  it  was  held 
that,  having  regard  to  the  rule  that  no 
remainder  will  be  construed  to  be  con- 
tingent which  may,  consistently  with  the 
intention,  be  deemed  vested,  the  absence 
of  words  of  contingency,  the  fact  that 
the  children  of  the  niece  were  alive  at 
the  time  when  testator  made  his  will, 
and  were  each  of  them  likely  to  marry 
and  to  die  leaving  children,  before  the 
death  of  their  mother,  the  words,  "to 
take  effect  at  her  decease,"  did  not  show 
an  intention  to  postpone  the  vesting  of 
the  gift  until  the  niece's  death,  but 
simply  to  postpone  enjoyment  until  that 

ATCIlt 

In  Bancroft  v.  Fitch  (1895)  164  Mass. 
401,  41  N.  E.  661,  where  testator  gave 
the  residue  of  his  estate  in  trust  for  the 
support  and  maintenance  of  a  son,  add- 
ing: "Anything  remaining  at  his  decease 
shall  be  equally  divided  among  my  three 
daughters,"  it  was  held  that  the  interest 
of  the  daughters  was  not  contingent  on 
their  surviving  their  brother. 

In  Hale  v.  Hobson  (1897)  167  Mass. 
397, 45  N.  E.  913,  where  testator  directed 
that  his  residuary  estate  should  be  and 
remain  in  the  care  and  control  of  his 
executors  and  trustees,  and  well  and 
safely  invested,  until  the  decease  of  the 
last  survivor  of  the  life  annuitants 
named  in  his  will,  "and  that  then  the 
said  residue  and  remainder  with  all  the 
accumulated  interest  thereon  shall  be 
equally  divided  among  my  grandchildren, 
per  stirpes,"  it  was  held  that  the  omis- 
sion of  words  of  present  gift,  taken  in 
connection  with  the  provision  that  the 
care  and  control  of  the  residue  and  re 
mainder  should  remain  in  the  executors 
and  trustees,  and  with  the  fact  that  the 
residue  (which  included  the  accumulated 
interest)  was  unascertainable  till  the 
time  for  distribution  should  arrive,  in* 
dicated  that  it.  was  the  intention  of  the 
testator  to  postpone  not  only .  possession, 
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but  also  the  acquisition  of  an  absolute 
interest. 

[The  same  will  is  similarly  construed 
in  Hobson  v.  Hale  (1884)  95  N.  Y.  588.] 

In  Cook  v.  Hayward  (1898)  172  Mass. 
195,  51  N.  E.  1075,  where  testator  gave 
legacies  of  $200  each  to  his  sons  Henry 
and  William,  and  gave  to  his  wife  all 
the  remainder  of  his  personal  estate  and 
his  homestead,  and  a  life  estate  in  all 
the  remainder  of  his  real  estate,  and 
then  provided:  "Furthermore,  at  the 
decease  of  my  said  wife,  I  hereby  give, 
devise  and  bequeath  to  my  son  William 
B.  Hayward,  the  sum  of  $5,000,  to  be 
paid  to  him  at  the  decease  of  my  said 
wife  out  of  the  estate  of  which  I  have 
given  the  life  estate  to  my  said  wife, 
Martha  Hayward.  Furthermore,  after 
the  decease  of  my  said  wife,  Martha 
Hayward,  and  after  the  payment  of  said 
$5,000  to  my  son  William  B.  Hayward, 
out  of  my  estate  in  the  which  the  life 
estate  is  given  to  my  said  wife,  I  hereby 
give,  devise  and  bequeath  the  use,  occu- 
pation and  improvement  of  what  shall 
then  remain  thereof  in  equal  shares  to 
my  said  children,  Henry  J.  Hayward  and 
William  B.  Hayward  for  atfd  during 
their  lifetime,  and  at  the  decease  of  my 
son  ■  Henry  J.  Hayward,  one  half  in  fee 
to  his  heirs,  and  after  the  decease  of  my 
son  William  B.  Hayward  the  other  un- 
divided half  part  to  his  heirs,"  it  was 
held  that  the  legacy  of  $5,000  vested  at 
the  death  of  the  testator,  there  being 
nothing  to  indicate  an  intention  that  it 
should  not  vest  until  the  happening  of 
the  later  event  on  which  it  was  to  be- 
come payable. 

In  Harding  v.  Harding  (1889)  174 
Mass.  268,  54  N.  E.  549,  where  testator 
gave  his  residuary  estate  to  a  son  in 
trust  to  pay  certain  annuities,  one  of 
which  was  to  testator's  wife,  and  di- 
rected that  on  her  decease  the  said 
property  should  be  divided  into  two 
equal  parts,  and  that  the  son  should 
take  the  income  from  one  moiety,  and 
pay  over  to  testator's  daughter  the  in- 
come of  the  other  moiety  for  and  during 
her  life,  "and  on  the  decease  of  either 
my  said  son  or  daughter,  then,  and  not 
till  then,  I  give  and  devise  the  said 
moiety,  the  income  of  which  is  so  given 
to  him  or  her  for  life,  to  their  respective 
children  in  fee;  but  it  is  my  will  and  I 
direct  that  no  division  or  partition  of  the 
moiety  shall  be  made  to  and  among  my 
grandchildren  until  the  youngest  child 
shall  reach  the  age  of  twenty-one  years 
respectively,  excepting,  however,  the  in- 
come thereof,"  it  was  held  that  as  the 
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words,  "on  the  decease  of,"  could  not 
have  the  construction  usually  given  them, 
of  fixing  the  time  when  the  enjoyment 
of  the  bequest  was  to  begin,  since  the 
testator  expressly  directed,  in  the  same 
sentence,  "that  no  division  or  partition 
of  the  moiety  shall  be  made,"  etc.,  they 
must  have  been  used  by  the  testator  alio 
intuitu,  and  that,  taken  in  connection 
with  the  words,  "then  and  not  till  then," 
they  were  indicative  of  an  intention  on 
the  part  of  the  testator  that  the  gift 
should  not  take  effect  till  the  death  of 
the  son. 

In  Cushman  v.  Arnold  (1904)  185 
Mass.  165,  70  N.  E.  43,  where  a  testa- 
trix, who  by  her  will  had  directed  that, 
should  there  be  more  than  enough  to 
pay  the  pecuniary  legacies  in  full,  the 
residue  should  be  divided  among  and 
paid  over  to  the  legatees  in  proportion 
to  the -amount  of  their  several  legacies, 
by  codicil,  gave  a  friend  a  life  estate  in 
certain  realty,  "provided  she  shall  re- 
side in  said  house  and  make  it  her  per- 
manent home  and  keep  said  house  in 
good  repair  and  pay  all  the  taxes  which 
may  be  assessed  upon  the  same.  And  at 
her  decease  and  before  that  event,  if 
and  whenever,  she  shall  have  abandoned 
it  as  her  permanent  home,  said  house, 
furniture,  fixtures  and  articles  of  house- 
hold use,  shall  fall  into  the  rest  and 
residue  of  my  estate,  and  be  disposed  of 
as  is  by  said  last  will  provided  for  the 
disposal  of  said  rest  and  residue,"  it 
was  held  that  the  right  to  receive  the 
proceeds  of  the  property  at  the  death  of 
the  life  tenant  vested  at  the  date  of  the 
death  of  the  testatrix. 

In  Bosworth  v.  Stockbridge  (1906) 
189  Mass.  266,  75  N.  E.  712,  where  tes- 
tator gave  a  fund  in  trust  to  pay  the 
net  income  to  the  three  daughters  of  a 
deceased  brother,  and  at  the  death  of 
any  one  of  them  to  put  the  income  of 
such  one  at  interest  until  all  of  said 
daughters  should  be  dead,  "and  then  to 
divide  the  principal  and  the  interest  into 
six  equal  parts  and  give  one  of  said 
parts  to"  each  of  certain  persons  named, 
and  to  the  children  of  each  of  other  per- 
sons named,  it  was  held  that  there  was 
nothing  in  the  will  to  show  an  intention 
on  the  part  of  the  testator  that  the 
rights  of  the  ultimate  beneficiaries  after 
the  death  of  the  three  daughters  should 
not  vest  immediately  upon  his  death. 

In  Grapo  v.  Price  (1906)  190  Mass. 
317,  76  N.  E.  1043,  where  testatrix  gave 
a  sum  of  money  in  trust  to  pay  the  in- 
come therefrom  to  Kefciah  Price  during 
her  life,  "and  after  her  decease  to  pay, 
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distribute,  and  divide  the  said  principal 
sum,  however  the  same  may  be  then  in* 
vested,  to  and  among  the  children  of  the 
said  Keziah  and  the  issue  of  any  de- 
ceased child  by  right  of  representation," 
it  was  held,  in  view  of  the  fact  that  the 
remainder  was  not  given  to  children  of 
testatrix  or  to  her  relatives  by  blood  or 
marriage,  the  fact  that  there  were  no 
words  of  present  gift  to  the  children  of 
the  life  tenant,  the  gift  being  made  by  a 
direction  to  the  trustees  to  distribute, 
and  the  fact  that  the  natural  import  of 
the  words  used  by  the  testatrix  excludes 
those  children  who  should  die  during  the 
life  estate  without  leaving  issue,  so  that 
some  of  the  legatees  in  the  remainder 
cannot   be   ascertained   until   after  the 
termination  of  the  life  estate,  while  the 
intention  of  the  testatrix  seems  to  have 
been  that  the  whole  fund  should  be  di- 
vided among  the  beneficiaries,  whom  she 
identifies  by  description, — that  the  per- 
sons entitled  to  take  the  gift  in  remain- 
der were  those  who,  at  the  time  of  the 
death  of  the  life  tenant,  were  her  chil- 
dren and  the  issue  of  any  deceased  ehild 
by  right  of  representation,  and  that  a 
child  of  hers  who  died  in  her  lifetime, 
leaving  no  issue,  had  no  vested  interest 
which  would  pass  to  the  executor  of  his 
or  her  wilL 

In  Brown  v.  Wright  (1907)  194  Mass. 
540,  80  N.  E.  612,  where  a  will  provided 
that,  "after  the  termination  of  all  the 
life  estates  herein  given,  bequeathed,  and 
devised,  and  the  payment  and  satisfac- 
tion of  all  the  special  and  specific  lega- 
cies above  given  and  bequeathed,  my 
trustee  or  trustees  for  the  time  being 
shall  pay  over  and  distribute  all  that 
shall  then  remain,  if  any  remainder 
there  be,  of  my  property  and  estate  to 
the  issue  of  my  said  sons  ...  or, 
failing  such  issue,  to  my  right  heirs  at 
law,"  it  was  held  that,  as  there  were  no 
words  of  present  gift  to  the  heirs,  but 
the  gift  was  made  only  by  way  of  a 
direction  to  pay  over  and  distribute,  and 
as  there  was  a  direction  to  accumulate 
income  during  the  continuance  of  the 
precedent  estate,  which  tended  to  show 
that  the  remainder  in  the  whole  was  not 
to  vest  in  the  sole  heir  presumptive,  who 
was  limited  to  a  part  of  the  income 
only,  the  heirs  were  to  be  ascertained  as 
of  the  date  of  the  termination  of  the  life 

In  Bryant  v.  Zanders  (1909)  201 
Mass*  373,  87  N.  E.  574,  where  testator 
gave  to  his  wife  the  net  income  of  all 
his  estate  during  her  life,  with  a  right 
to  spend  and  consume  any  part  of  the 
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principal,  and  further  directed:  "Upon 
the  decease  of  my  said  wife,  I  give,  de- 
vise and  bequeath  all  the  rest,  residue, 
and  remainder  of  my  estate,  including 
the  proceeds  of  any  estate  sold  by  my 
executors  and  not  by  her  expended  as 
aforesaid,  in  manner  as  follows,  viz.: — 
To  [certain  persons  named]  the  sum  of 
$5,000,"  it  was  held  that  the  pecuniary 
legacies  took  effect  and  vested  at  the 
death  of  the  testator. 

In  Whitman  v.  Huefner  (1915)  221 
Mass.  265,  108  N.  E.  1054,  where  tes- 
tator gave  the  residue  of  his  estate  in 
trust  to  pay  the  income  to  his  wife  for 
life,  with  power  to  pay  to  her  out  of 
the  principal  such  amount  as  should 
meet  the  requirements  of  her  suitable 
maintenance  and  the  care  and  education 
of  his  minor  children,  and,  further, 
' 'upon  her  decease,  to  pay  over  to  my 
children  and  to  the  issue  of  any  de- 
ceased child  by  right  of  representation 
all  of  said  trust  fund  then  remaining, 
share  and  share  alike,"  it  was  held  that, 
as  the  provision  was  for  children  of  the 
testator,  and  as  there  was  nothing  in 
the  will  manifesting  an  intention  to 
postpone  the  vesting,  the  remainder  of 
the  trust  fund  vested,  at  the  death  of 
the  testator,  in  his  three  children  then 
living. 

In  Partridge  v.  Clary  (1917)  228  Mass, 
290,  117  N.  E.  332,  where  testator  di- 
rected his  residuary  estate  to  be  held  in 
trust,  and  one  half  of  the  net  income 
thereof  paid  to  his  wife  for  life,  and 
the  net  income  of  the  other  half  to  his 
son  during  the  life  of  testator's  wife, 
"and  at  the  time  of  the  decease  of  my 
said  wife  the  principal  of  the  trust  prop- 
erty then  remaining  in  the  hands  of  the 
trustees  or  trustee,  as  the  case  may  be, 
shall  be  paid  over,  conveyed  and  deliv- 
ered to  my  said  son  [name],  discharged 
of  all  trust,  to  have  and  to  hold,  to  him 
and  his  heirs  and  assigns  forever,"  it 
was  held  that,  as  there  was  no  direction 
to  pay,  convey  and  deliver  to  anyone  but 
the  son,  who  was  to  take  absolutely,  no 
question  was  raised  by  the  form  of  the 
gift.- 

In  Hibler  v.  Hibler  (1895)  104  Mich. 
274,  62  N.  W.  361,  where  a  testator  gave 
his  wife  the  use  of  all  his  estate  during 
her  life,  and  devised  his  farm  to  his  son, 
"upon  the  uses  and  trusts  following, 
namely:  After  the  death  of  my  said 
wife,  to  pay  ...  to  my  daughter 
Elizabeth  the  sum  of  $1,000  in  one  year 
after  the  death  of  myself  and  my  said 
wife,"  it  was  held  that,  as  payment  was 
postponed  for  the  benefit  of  the  widow, 
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and  in  order  to  give  the  devisees  time 
to  raise  the  money  and  pay  off  the  lega- 
cies, the  legacy  to  Elizabeth  became 
vested  upon  the  decease  of  the  testator, 
and  did  not  lapse  by  her  death  daring 
the  continuance  of  the  life  estate. 

In  Johrden  v.  Pond  (1914)  126  Minn. 
247,  148  N.  W.  112,  where  testator  gave 
all  his  property  to  his  wife  during  her 
life,  "and  after  her  death  the  real  and 
personal  property  will  be  sold  and  di- 
vided as  follows,"  giving  stated  sums  of 
money  to  each  of  his  daughters  named, 
"and  the  balance,  after  deducting  ex- 
penses, is  to  go  to  my  daughter  Ma- 
thilda," it  was  held  that,  notwithstand- 
ing the  absence  of  words  of  present 
grant  or  gift,  the  bequest  to  Mathilda 
took  effect  at  her  father's  death,  there 
being  nothing  in  the  will  to  indicate  a 
contrary  intention;  and  therefore  that  it 
was  not  affected  by  her  death  in  the 
lifetime  of  her  mother. 

In  Owen  v.  Eaton  (1893)  56  Mo.  App. 
563,  where  testator  bequeathed  to  his 
son  Lanson,  all  his  money,  except  the 
sum  of  $2,500,  which  he  directed  to  be 
paid  over  to  his  executors,  who  were  to 
loan  it  out  and  from  the  interest  to  pay 
an  annual  sum  to  testator's  wife  during 
her  lifetime,  and  further  provided  that, 
"at  the  decease  of  my  wife,  then  said 
$2,500  to  be  paid  over  to  my  son  Lanson 
Eaton,  or  his  heirs  if  he  should  not  be 
alive,"  it  was  held  that,  as  there  was  no 
antecedent  gift  apart  from  the  direction 
for  payment,  and  as  the  gift  was  made 
upon  an  uncertain  event,  namely,  the 
contingency  of  the  legatee  being  alive  at 
the  death  of  his  mother,  the  effect  was 
to  give  him  a  contingent  remainder. 

In  Crosby  v.  Crosby  (1886)  64  N.  H. 
77,  5  Atl.  907,  it  was  held,  construing  a 
bequest  "to  the  three  children  now  liv- 
ing of  my  aforesaid  brother  Otis,"  of  the 
sum  of  $3,000,  "after  the  decease  of "  a 
sister,  to  whom  the  use  and  income  had 
been  given  during  her  life,  that  the  lega- 
cies in  remainder  to  the  brother's  chil- 
dren took  effect  and  became  vested  at 
the  time  of  the  testator's  death. 

In  Benton  v.  Benton  (1889)  66  N.  H. 
169,  20  Atl.  365,  where  testator  gave  his 
residuary  estate  to  certain  legatees 
named,  upon  the  decease  of  his  wife,  it 
was  held  that  the  legacies  were  vested, 
and  not  contingent  upon  the  legatees 
surviving  the  widow  of  the  testator. 

In  Hall  v.  Wiggin  (1891)  67  N.  H.  89, 
29  Atl.  671,  where  testator  gave  his  wife 
the  use  and  improvement  of  his  residu- 
ary estate  during  her  life  or  widowhood, 
and  further  provided  that,  at  her  decease 
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or  marriage,  the  "estate  shall  descend 
and  be  distributed  among  nearest  rela- 
tions as  follows,  to  wit,"  giving  various 
sums  of  money  to  persons  named,  it  was 
held  that  these  legacies  vested  immedi- 
ately on  the  death  of  the  testator. 

In  Thyng  v.  Lane  (1898)  69  N.  H.  403, 
43  Atl.  616,  it  was  held  that  a  legacy, 
limited  to  be  paid  after  the  death  of 
persons  to  whom  the  use  and  income 
thereof  were  given  during  life,  vested 
upon  the  death  of  the  testator. 

In  Abbott  v.  Lewis  (1913)  77  N.  H. 
94,  88  Atl.  98,  where  testator  gave  his 
residuary  estate  upon  trust  to  pay  his 
wife  the  income  during  her  life,  and  at 
her  death  "to  divide  the  principal  fond 
among  the  following  persons,  as  fol- 
lows," it  was  held  that  the  bequests  of 
the  residue  were  not  defeated  by  the 
death  of  individual  legatees  after  the 
death  of  the  testator,  but  before  the 
time  for  distribution. 

In  Fairly  v.  Kline  (1811)  3  N.  J.  L 
754,  4  Am.  Dec.  414,  where  testator  gave 
his  real  estate  to  his  widow  for  life  or 
widowhood,  and  at  her  death  or  marriage 
ordered  his  executor  to  sell  it  and  give 
the  money  arising  therefrom  to  his  eight 
children,  by  name,  to  be  equally  divided 
among  them,  it  was  held  that,  as  distri- 
bution was  manifestly  postponed  in 
order  to  make  a  comfortable  provision 
for  the  widow,  the  interest  of  each  child 
vested  at  testator's  death,  and  was  not 
defeated  by  failure  to  survive  the  time 
of  distribution. 

In  Wintermute  v.  Snyder  (1836)  3 
N.  J.  Eq.  489,  where  testator  bequeathed 
to  his  wife  his  real  estate  and  so  much 
of  his  personal  estate  as  she  might  choose 
to  take,  to  be  held  and  enjoyed  by  her 
during  her  natural  life,  and  then  ordered 
that  after  her  death  his  personal  and 
real  property  should  be  sold  and  divided, 
two  thirds  to  his  relations  and  one  third 
to  his  wife 's  relations,  such  dividends  to 
be  made  within  a  reasonable  time  after 
his  wife's  decease,  not  to  exceed  three 
years,  it  was  held  that  as  the  legacies  to 
the  relations  were  independent,  subject 
to  no  contingencies,  and  without  limita- 
tion over,  and  as  the  time  of  payment 
was  evidently  postponed  that  the  widow 
might  enjoy  the  full  benefit  of  the  estate 
during  her  lifetime,  they  vested  on  the 
death  of  the  testator. 

In  Den  ex  dem.  Abrahams  v.  English 
(1839)  17  N.  J.  L.  280,  where  testator 
devised  all  his  estate,  real  and  personal, 
to  his  father  for  the  term  of  his  natural 
life,  adding:  "After  the  decease  of  my 
father  to  be  equally  divided  among  the 
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children  of"  a  certain  person,  it  was 
held  that  the  remainder  vested,  imme- 
diately upon  the  death  of  the  testator, 
in  the  children  then  living,  opening,  as 
occasion  required,  to  take  in  such  as 
were  born  afterward  and  previous  to  the 
death  of  the  tenant  for  life. 

In  Van  Gieson  v.  Howard  (1849)  7 
N.  J.  Eq.  462,  where  testator  devised 
real  estate  to  his  wife  for  life,  adding: 
"And  after  her  death  I  do  order  that 
all  my  real  estate  be  sold  and  the  money 
arising  from  the  sale  thereof,  I  give, 
and  my  will  is  that  it  be  equally  divided 
between  my  brother's  and  sister's  chil- 
dren," it  was  held  that  a  niece,  who 
survived  the  testator  and  died  in  the 
lifetime  of  the  widow,  had  an  estate  or 
interest  in  the  lands  or  the  proceeds  of 
the  sale  thereof,  which  she  eould  dispose 
of  by  will. 

In  Owen  v.  Owen  (1860)  13  N.  J.  Eq. 
188,  where  a  testator,  after  bequeathing 
his  wife  the  use  of  his  home  farm  as 
long  as  she  should  remain  his  widow, 
directed:  "At  her  marriage  or  decease, 
I  will  that  the  aforesaid  farm  be  sold  at 
one  or  two  years'  credit.  Item.  I  give 
and  bequeath  also  to  my  beloved  wife 
Mary  $500  of  the  money  arising  out  of 
the  sale  of  said  farm,"  it  was  held  that, 
as  the  death  of  the  legatee  was  the  event 
upon  which  the  land  was  to  be  sold  and 
the  legacy  paid,  the  only  mode  in  which 
effect  could  be  given  to  the  provision  of 
the  will  was  to  hold  that  it  was  a  gift  in 
pnesenti,  to  be  paid  upon  the  sale  of  the 
iarm,  either  at  the  marriage  or  death  of 
the  widow. 

In  Van  Dyke  v.  Vanderpool  (1862)  14 
N.  J.  Eq.  198,  where  there  was  a  bequest 
of  the  interest  of  a  fund  to  A  for  her 
life,  upon  her  death  to  her  children  or 
grandchildren,  and,  if  she  should  leave 
no  lawful  issue,  "then  I  direct  my  said 
executor  to  pay  over  the  said  sum  to" 
certain  persons  named,  it  was  held  that, 
although  the  direction  for  payment  con- 
stituted the  gift,  yet,  as  payment  was 
postponed  for  the  purpose  of  letting  in 
the  life  estate,  the  ultimate  legatees 
named  took  vested  interests. 

In  Green  v.  Howell  (1863)  30  N.  J.  L. 
326,  where  testator,  after  giving  his  sis- 
ter the  interest  of  $1,000  during  her  life, 
went  on  to  provide;  "And  after  her 
decease,  I  give  and  bequeath  the  said 
$1,000  to  her  two  daughters,"  it  was 
held  that  the  case  was  one  within  the 
rule  that,  when  the  absolute  property  in 
a  fund  is  bequeathed  in  fractional  in- 
terests, in  succession,  at  periods  which 
must  arrive,  the  interests  of  the  first  and 
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subsequent  takers  will  vest  together; 
and  this  decision  was  affirmed  in  (1864) 
31  N.  J.  L.  570. 

In  Demarest  v.  Hopper  (1850)  22 
N.  J.  L.  599,  where  testator  devised  cer- 
tain land  to  his  daughter  for  and  during 
her  life,  adding:  "After  her  death  I 
will  and  require  the  same  shall  be 
equally  divided  among  her  heirs,"  it  was 
held  that  the  daughter's  children  took 
a  vested  remainder. 

In  Thomas  v.  Anderson  (1870)  21 
N.  J.  Eq.  22,  where  testator  gave  to  his 
wife  during  her  life  the  yearly  interest 
of  $12,000,  adding:  "At  her  death  I 
give  the  said  $12,000  to  my  and  her 
daughter  Abby,"  it  was  held  that  the 
legacy  to  Abby  was  not  contingent  on 
her  surviving  her  mother. 

In  Beatty  v.  Montgomery  (1871)  21 
N.  J.  Eq.  324,  where  testator  bequeathed 
to  his  wife  the  interest  of  $6,000,  to  be 
paid  to  her  during  her  life,  adding: 
"From  and  after  the  death  of  my  wife 
I  give  and  bequeath  the  principal  sum 
of  $6,000  to"  certain  persons  named, 
and,  in  case  of  the  death  of  one  or  more 
of  them,  to  the  survivors  or  survivor,  it 
was  held  that,  as  the  event  upon  which 
such  legacies  were  given,  the  death  of 
the  widow,  was  certain  and  not  contin- 
gent, the  legacies  were  vested  at  the 
death  of  the  testator,  subject  to  be  de- 
vested by  the  death  of  the  legatee  in  the 
life  of  the  testator's  widow. 

In  Eldridge  v.  Eldridge  (1886)  41 
N.  J.  Eq.  89,  3  Atl.  61,  where  testator 
directed  his  executors  to  secure  at  in- 
terest one  eleventh  of  his  estate,  "and 
that  they  pay  the  interest  thereof  yearly 
to  my  son  Robert  Eldridge  during  his 
natural  life,  and  at  the  decease  of  my 
son  Robert  Eldridge,  they  pay  the  prin- 
cipal sum  to  his  lawful  heirs,  share  and 
share  alike,"  it  was  held  that,  though 
the  gift  was  found  only  in  the  direction 
to  pay,  yet,  as  there  was  a  prior  gift  for 
life,  and  the  direction  was  to  pay  on  the 
decease  of  the  legatee  for  life,  the  gift 
in  remainder  vested  at  once  on  the 
death  of  the  testator,  the  context  of  the 
will  showing  no  different  intention. 

In  Naundorf  v.  Schumann  (1886)  41 
N.  J.  Eq.  14,  2  Atl.  609,  where  testator, 
after  expressing  the  desire  that  all  his 
property  should  be  for  the  sole  use  and 
benefit  of  his  wife,  continued:  "And  in 
the  event  of  her  death,  then  what  shall 
remain  to  be  disposed  of  in  the  manner 
following,  viz.:  The  whole  to  be  dis- 
posed of  as  shall  to  my  executor  or  exec- 
utors seem  best,  and  the  profits  or 
proceeds  thereof  to  be  equally  divided 
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between"  certain  persons  named,  it  was 
held  that  the  legacy  for  life  and  the 
legacies  in  remainder  took  effect  and 
became  vested  at  the  death  of  the  tes- 
tator, and,  therefore,  that  the  death  of 
the  legatee  in  remainder  before  the  death 
of  the  widow  did  not  cause  a  lapse  of 
his  legacy. 

In  Nichols  v.  Worden  (1887)  10  N.  J. 
L.  J.  218,  where  a  will  left  the  testator's 
estate  to  his  wife  for  life,  and  at  her 
death  directed  the  executor  to  divide  the 
property  equally  among  the  children  of 
the  deceased  sister  of  the  testator  or 
their  descendants,  it  was  held  that  the 
descendants  of  such  sister  took  a  vested 
estate  at  the  death  of  the  testator. 

In  Perrine  v.  Newell  (1891)  49  N.  J. 
Eq.  57,  23  Atl.  492,  where  testator  de- 
vised certain  lands  in  trust  to  pay  his 
son  Charles,  during  his  life,  the  rents 
and  profits  thereof,  and  continued  in 
these  words:  "And  at  the  death  of 
said  Charles  B.  Newell  I  do  give  and 
devise  all  the  said  lands,  houses  and 
premises  to  his  three  children,' '  naming 
them,  it  was  held  that,  as  the  postpone- 
ment was  apparently  to  let  in  the  trust 
estate  for  the  life  of  their  father,  the 
children  took  a  vested  remainder  at  tes- 
tator's death. 

In  Adams  v.  Woolman  (1893)  50  N".  J. 
Eq.  516,  26  Atl.  451,  where  testatrix 
gave  two  fifths  of  her  estate,  consisting 
of  personalty,  to  the  executor  of  her  will 
in  trust  to  invest  the  same  and  apply 
the  income  of  one  of  said  fifths,  first, 
to  the  payment  of  a  debt  of  her  son 
John  to  one  of  his  sisters,  and,  after 
that  debt  should  be  satisfied,  to  pay  the 
income  to  John  during  his  life,  and 
after  his  death  to  divide  the  principal 
of  said  fifth  among  the  children  of  John, 
share  and  share  alike,  it  was  held  that  as 
the  postponement  of  the  payment  of  the 
legacy  to  the  children  of  John  did  not 
arise  from  any  consideration,  circum- 
stance, or  contingency  personal  to  them, 
but  was  to  subserve  a  temporary  arrange- 
ment for  the  benefit  and  security  of 
members  of  the  family  of  the  testatrix, 
the  children  took  vested  estates  at  her 
death. 

In  Cook  v.  McDowell  (1894)  52  N.  J. 
Eq.  351,  30  Atl.  24,  where  testator  di- 
rected his  executors  to  invest  the  sum  of 
$20,000  and  pay  the  interest  accruing 
thereon  to  his  wife  during  her  life,  "and 
after  her  death  the  said  $20,000  to  be 
divided  in  the  same  manner  as  the  resid- 
uum of  my  estate,"  which  he  had  given 
to  his  children,  it  was  held  that,  as  the 
postponement  of  the  children's  interest 
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in  the  fund  was  merely  to  let  in  the  life 
interest  of  the  widow,  the  legacy  vested 
at  the  death  of  the  testator. 

In  Miller  v.  Worrall  (1899)  59  N.  J. 
Eq.  134,  44  Atl.  890,  where  testator  gave 
all  his  property  to  his  executors  in  trust 
to  pay  to  his  wife  during  her  life,  for 
the  support  of  herself  and  his  unmarried 
daughter,  such  amount,  not  exceeding 
the  net  income  of  his  estate,  as  she 
might  request,  and,  by  codicil,  directed 
his  executors,  upon  the  death  of  his 
wife,  to  settle  and  close  up  his  estate 
with  all  convenient  speed,  "and  divide 
the  entire  amount  thereof  equally  be- 
tween my  children,  share  and  share 
alike,  to  whom  I  do  hereby  give,  devise 
and  bequeath  the  same,  their  heirs  and 
assigns  forever,  children  of  any  deceased 
child  to  have  the  share  of  his,  her  or 
their  parent,"  it  was  held  the  gift  to 
the  children  vested  at  the  death  of  tes- 
tator. This  conclusion  is  affirmed  in 
(1901)  62  N.  J.  Eq.  776,  90  Am.  St.  Rep. 
480,  48  Atl.  586. 

In  Howell  v.  Gifford  (1903)  64  N.  J. 
Eq.  180,  53  Atl.  1074,  where  testator, 
who  had  given  his  wife  the  use  for  life 
of  all  his  estate,  went  on  to  provide: 
"After  the  death  of  my  said  wife  Eliza- 
beth, I  will  that  the  principal  sum  of  my 
estate,  with  the  accumulations  thereof, 
and  of  which  I  have  given  to  her  the 
income  thereof,  be  divided  among  all  my 
children,"  it  was  held  that  the  children 
took  a  vested  interest  from  the  time  of 
their  father's  death,  payment  only  being 
postponed. 

In  Re  Vreeland  (1903)  66  N.  J.  Eq. 
297,  57  Atl.  903,  it  was  held  that,  under 
a  will  giving  the  sum  of  $2,000  in  trust 
to  pay  the  interest  thereon  to  a  certain 
person  for  life,  "and  after  her  death  the 
principal  sum  of  $2,000  to  be  divided 
among  her  children,  share  and  share 
alike,"  the  children  took  a  vested  in- 
terest in  the  fund  at  testator's  death, 
subject  only  to  be  opened  to  let  in  the 
right  of  after-born  children. 

In  Barnes  Cycle  Co.  v.  Haines  (1905) 
69  N".  J.  Eq.  651,  61  Atl.  515,  where  tes- 
tator gave  his  homestead  and  his  furni- 
ture to  his  wife  during  her  natural  life, 
and  some  railroad  stock  and  a  cash  fund 
to  a  trustee  for  her  benefit  during  her 
life,  and  then  went  on  to  provide:  "And 
it  is  my  will,  that  from  and  after  decease 
of  my  wife,  I  give,  devise  and  bequeath 
all  my  estate  heretofore  willed  to  my 
wife,  and  in  trust  for  her  benefit,  unto 
such  child  or  children  as  I  shall  leave  or 
have  living  at  the  time  of  my  decease," 
it  was  held  that,  as  the  remainder  over 
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<nas  given  to  those  of  testator's  children 
who  might  be  living  at  the  time  of  his 
death  and  their  representatives  then  liv- 
ing, he  evidently  used  the  words,  "from 
and  after  the  decease  of  my  wife/'  as 
applying  not  to  gift,  but  to  the  time  of 
enjoyment. 

In  Trenton  Trust  &  S.  D.  Co.  v.  Arm- 
strong (1905)  70  N.  J.  Eq.  572,  62  Atl. 
456,  where  testator  gave  the  net  income 
of  all  his  estate  to  his  wife  during 
widowhood,  and  upon  her  decease  or 
marriage  unto  his  three  unmarried 
daughters,  so  long  as  they  should  re- 
main unmarried,  adding :  "In  case  they 
all  marry,  to  be  equally  divided  between 
my  five  children  [naming  them],  or  the 
lawful  issue  of  the  same  as  shall  then 
be  deceased,1'  it  was  held  that,  notwith- 
standing the  ultimate  gift  was  expressed 
to  be  only  upon  the  marriage  of  the 
unmarried  daughters,  the  testator's  in- 
tention was  that  the  bequest  over  should 
take  effect  upon  the  termination  of  their 
life  estate  as  well,  and  therefore  that 
the  gift  over  of  the  corpus  of  the  fund 
created  a  vested  interest,  which  took  ef- 
fect on  the  death  of  the  testator,  subject 
to  the  estate  of  the  widow,  and  also  sub- 
ject to  the  joint  estate  of  the  three 
unmarried  daughters  during  their  maid- 
enhood or  life. 

In  Security  Trust  Co.  v.  Lovett  (1911) 
78  N.  J.  Eq.  445,  79  Atl.  616,  where  tes- 
tator gave  all  his  estate  to  his  wife  for 
her  life,  and  directed  that  after  her  de- 
cease his  executors  should  sell  and  dis- 
pose of  his  real  estate,  "the  proceeds 
from<  such  sales  to  be  divided  between 
my  children,"  naming  them,  and  the 
children  of  his  deceased  child,  and  that 
"should  either  of  my  above-named  chil- 
dren die  leaving  issue,  it  is  my  will 
that  the  portion  herein  devised  and  be- 
queathed to  such  child  or  children  shall 
be  equally  divided  between  their  issue," 
it  was  held  that  the  enjoyment  was 
merely  postponed  to  let  in  the  enjoy- 
ment of  the  life  tenant,  and  that  the 
contingency  attached  only  to  the  term  of 
payment,  and  not  to  the  substance  of  the 
gift. 

In  Potter  v.  Nixon  (1913)  81  N.  J.  Eq. 
338,  86  Atl.  444,  affirmed  without  opinion 
in  (1914)  82  N.  J.  Eq.  661,  91  Atl.  1070, 
where  testator  gave  to  his  executors  a 
sum  of  money  in  trust  to  pay  the  an- 
nual income  therefrom  to  a  daughter 
during  her  life,  and,  if  she  should  die 
leaving  a  child  or  children,  to  such  chil- 
dren surviving  her,  but,  should  she  die 
without  leaving  any  issue,  "then  the 
said  trust  fund  shall  be  paid  to  such  of 


her  brothers  and  sisters  as  shall  survive 
her,  share  and  share  alike,  and  if  all  her 
brothers  and  sisters  should  be  dead  at 
the  time  of  her  decease  then  to  be 
equally  divided  between  all  of  the  chil- 
dren of  such  deceased  brothers  and  sis- 
ters," it  was  held  that  notwithstanding 
there  were  no  direct  words  of  gift,  but 
merely  a  direction  to  divide  the  fund 
among  the  ultimate  legatees  at  a  future 
time,  yet,  as  the  postponement  of  pay- 
ment was  obviously  to  let  in  interme- 
diate interests,  the  gift  to  the  children 
of  the  brothers  and  sisters  of  the  life 
beneficiary  must  be  regarded  as  a  pres- 
ent gift,  payable  at  a  future  time. 
In  Trenton  Trust  &  S.  D.  Co.  v.  Moore 

(1914)  83  N.  J.  Eq.  584,  91  Atl.  908,  af- 
firmed  on    opinion   of   court   below   in 

(1915)  84  N.  J.  Eq.  194,  93  Atl.  1087, 
where  testatrix  gave  her  residuary  es- 
tate, both  real  and  personal,  in  trust  to 
pay  over  the  income  to  her  sons,  Eckf ord 
and  Charles,  in  equal  shares  during  their 
respective  lives,  and  directed  "that, 
upon  the  death  of  my  son  Eckford,  said 
trustees  do  and  shall  assign  and  pay 
over  the  one-half  part  of  the  said  resi- 
due of  my  personal  estate,  and  convey 
the  one-half  part  of  the  said  residue  of 
my  real  estate,  to  his  daughter  Helen  B. 
Moore  and  to  his  wife  Annie  S.  Moore, 
in  equal  portions,"  it  was  held  that,  as 
the  time  of  payment  was  merely  post- 
poned for  the  simple  purpose  of  allow- 
ing the  life-right  holder  to  enjoy  the 
estate,  Helen  took  a  vested  interest  at 
the  death  of  the  testatrix. 

In  Barker  v.  Woods  (1843)  1  Sandf. 
Ch.  (N.  Y.)  129,  where  testator  directed 
his  estate  to  be  converted  into  money 
and  invested,  and  gave  one  third  of  the 
interest  thereof  to  his  wife  for  life,  add- 
ing: "After  the  decease  of  my  said 
wife,  I  give  and  bequeath  the  principal 
of  the  said  one-third  part  of  my  said 
estate  unto  my  two  children,"  it  was 
held  that  the  interest  of  the  children 
vested  at  the  death  of  their  father,  and 
was  not  contingent  upon  their  surviving 
their  mother. 

In  Sweet  v.  Chase  (1848)  2  N.  Y.  73, 
where  testator  gave  and  devised  to  his 
wife,  "her  heirs  and  assigns  forever,  the 
sum  of  $400  to  be  paid  out  of  the  avails 
of  the  sale  of  my  real  estate,"  and,  by  a 
subsequent  clause  in  his  will,  directed 
the  sale  to  take  place  on  the  death  of 
the  wife,  to  whom  the  income  of  the  real 
estate  was  given  in  the  meantime,  it  was 
held  that  the  fact  that  the  legacy  was 
not  payable  until  after  the  death  of  the 
legatee  did  not  render  it  void,  on  the 


LJLA.1918E. 


74 


1170     ANNOTATION— POSTPONED  GIFTS  AS  VESTED  OB  CONTINGENT. 


ground  of  repugnancy  between  the  be- 
quest and  the  postponement  of  payment, 
or  on  the  ground  that  there  was  no  per- 
son in  being  to  take  it  at  the  time  it 
became  payable. 

In  Lovett  v.  Gillender  (1866)  35  N.  Y. 
617,  affirming  (1865)  44  Barb.  560, 
where  testator,  who  had  given  annuities 
to  his  daughters,  went  on  to  provide :  i '  I 
give  to  my  granddaughter  Helena  Gil- 
lender,  one-fourth  part  of  all  my  real 
and  personal  estate  and  the  other  three 
fourths  to  be  equally  divided  between 
the  rest  of  my  grandchildren,  after  the 
death  of  my  two  daughters,  Augusta 
and  Mary,  and  no  division  in  any  case 
before  that  time,"  it  was  held  that  there 
was  nothing  in  the  will  inconsistent  with 
a  present  gift  of  the  title  to  his  property 
to  his  grandchildren. 

In  Livingston  v.  Greene  (1873)  52 
N.  Y.  118,  where  testator  gave  his  wife  a 
life  estate  in  all  his  realty,  and  further 
provided :  *  'From  and  after  the  decease 
and  death  of  my  beloved  wife,  I  give 
and  bequeath  all  my  real  estate  .  .  . 
to  all  my  children,"  it  was  held  that  the 
words  "after,"  and  "upon  the  death  of 
my  wife,"  did  not  make  a  contingency, 
but  merely  indicated  when  the  remainder 
should  take  effect  in  possession. 

In  Ackerman  v.  .  Gordon  (1876)  67 
N.  Y.  63,  where  testator  devised  certain 
real  estate  to  his  wife  to  be  used  and  en- 
joyed by  her  during  her  natural  life,  and 
from  and  immediately  after  her  decease 
".  .  .  to  be  equally  divided  among" 
his  children,  it  was  held  that  the  words, 
"from  and  after,"  did  not  operate  to 
postpone  the  vesting  of  the  remainder  in 
the  children  until  the  death  of  the  life 
tenant,  but  simply  denoted  the  period 
when  they  would  become  entitled  to 
enjoyment. 

In  Colton  v.  Fox  (1876)  67  N.  Y.  348, 
where  testator  bequeathed  his  residuary 
estate  to  his  executors  upon  trust  to 
pay  the  income  thereof  to  his  brothers 
and  sisters  equally  during  their  joint 
lives,  "and  after  the  several  deaths  of 
my  said  brothers  and  sisters,  then  to 
divide  the  said  real  and  personal  estate 
equally  among  the  children  of  my  said 
brothers  and  sisters  respectively;  the 
said  children  to  take  the  parent's  share. 
And  I  hereby  expressly  declare  that  in 
case  either  of  my  said  brothers  or  sis- 
ters shall  die  leaving  the  others  surviv- 
ing then  the  income  herein  intended  for 
the  one  or  other  so  dying  shall  be  paid 
to  the  issue  or  representative  of  the 
one  or  the  other  so  dying,"  it  was  held 
that  it  was  evidently  the  testator's  in- 
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tention  that  the  interest  of  the  children 
of  the  respective  brothers  and  sisters 
should  not  vest  until  the  time  fixed  for 
distribution. 

In  Vincent  v.  Newhouse  (1881)  83 
N.  Y.  505,  where  testator  gave  to  his 
wife  certain  lands  for  life,  and  directed 
that  after  her  death  the  land  should  be 
sold  by  the  executor,  and  "the  proceeds 
be  equally  divided  between  my  daugh- 
ters, Sylvia,  Harriet,  Janetta,  and  the 
children  and  heirs  of  my  sons  Benjamin 
and  Sumner  and  of  my  daughter  Cyn- 
thia, share  and  share  alike,  and  if  either 
of  the  heirs  above  mentioned  and  in- 
tended shall  die  after  the  date  of  this 
will  and  before  the  said  sums  are  paid, 
then  the  share  of  the  one  so  dying  with- 
out issue  shall  be  equally  divided  among 
the  other  heirs  above  named,"  it  was 
held  that,  as  there  was  no  bequest  be- 
fore the  widow's  death,  and  as  the 
subject-matter  did  not  exist  in  the  shape 
or  form  in  which  it  was  given,  no  por- 
tion of  the  remainder  vested  at  the  death 
of  the  testator. 

In  Delaney  v.  McCormack  (1882)  88 
N.  Y.  174,  where  testator  gave  to  his  son 
James  the  whole  of  his  real  estate  for 
life,  and  absolutely  in  case  the  son  mar- 
ried and  had  issue,  but,  if  he  died  with- 
out having  had  lawful  issue,  the  testator 
directed  his  executors  to  sell  his  real 
estate,  "and  to  distribute  the  proceeds 
thereof  among  my  next  of  kin  as  per- 
sonal estate  according  to  the  laws  of  the 
state  of  New  York  for  the  distribution 
of  interstate  personal  estate,"  it  was 
held  that,  as  there  was  no  gift  to  the 
next  of  kin,  and  no  language  importing 
such  gift,  except  in  the  direction  to  eon- 
vert  the  real  estate  into  money  and  then 
make  distribution,  and,  as  the  gift  was 
conditioned  upon  the  death  of  James 
without  having  had  lawful  issue,  so  that 
the  vesting  was  plainly  postponed,  the 
gift  was  future,  and  as  the  subject  of 
the  gift  was  not  to  come  into  existence 
until  the  prescribed  contingency,  these 
facts,  taken  in  connection  with  the  in- 
congruity of  a  construction  which  would 
include  James  himself  among  the  next 
of  kin,  in  the  testator's  mind  and  inten- 
tion, showed  that  there  was  no  vesting 
of  the  legacies  of  the  next  of  kin  until 
the  death  of  James. 

In  Hobson  v.  Hale  (1884)  95  M.  Y. 
588,  where  testator  directed  that  his 
residuary  estate  should  be  and  remain  in 
the  care  of  his  executrix  and  executors 
and  trustees  and  their  successors,  well 
and  safely  invested  until  the  deeease  of 
the  last  survivor  of  the  life  annuitants 
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named  in  the  will,  and  that  then  the 
said  residue  and  remainder,  with  all  the 
accumulated  interest  thereof,  should  be 
divided  equally  among  his  grandchildren, 
per  stirpes,  it  was  held  that,  in  view  of 
the  phraseology  employed,  and  the  fact 
that  there  was  no  present  gift,  the 
residuary  devise  did  not  become  vested 
until  the  final  division  of  the  estate  on 
the  death  of  the  last  life  annuitant. 

[The  same  will  was  similarly  con- 
strued in  Hale  v.  Hobson  (1897)  167 
Mass.  397,  45  N.  E.  913.] 

In  Shipman  v.  Rollins  (1886)  98  N.  Y. 
311,  where  testator,  after  making  vari- 
ous provisions  for  his  wife,  went  on  to 
provide:  "After  the  death  of  my  wife, 
what  may  be  left  of  the  real  and  per- 
sonal estate  hereinbefore  devised  to  her, 
or  the  proceeds  thereof,  I  authorize  my 
executors  to  sell  and  add  the  proceeds 
of  said  sales  to  the  amount  which  is  to 
produce  her  annuity;  and  from  this 
fund  (if  she  leaves  no  cash  or  property 
of  her  own)  I  direct  them  to  pay  her 
funeral  expenses  and  such  debts  as  she 
may  have  contracted,  as  well  as  all  mort- 
gages which  may  then  be  standing 
against  me.  The  balance  of  said  fund 
is  then  to  be  divided  into  eight  equal 
shares  and  disposed  of  as  follows:  One 
portion  is  to  be  divided  among  my  grand- 
children. .  .  .  One  other  portion  I 
give  to  the  American  and  Foreign  Chris- 
tian Union,"  to  be  expended  in  manner 
directed,  and  likewise  gave  other  por- 
tions to  various  religious  and  benevolent 
societies)  it  was  held  that,  as  it  was 
manifest  that  the  testator  had  in  con- 
templation the  legal  organization  of  the 
societies  to  which  the  bequests  stated 
were  made,  by  the  incorporation  of  the 
same,  as  the  fund  out  of  which  the  lega- 
cies in  question  were  to  be  paid  had  no 
legal  existence  until  the  decease  of  the 
testator's  widow,  and  as  it  was  manifest 
that  the  first  share  given  to  the  grand- 
children could  not  have  vested  at  the 
testator's  death,  the  legacies  to  the 
benevolent  and  religious  societies  did  not 
vest  until  the  decease  of  the  testator's 
widow. 

In  Williams  v.  Freeman  (1885)  98 
N.  Y.  577,  where  testator  gave  to  his 
executors  certain  sums  of  money  in  trust 
to  pay  over  the  income  to  certain  bene- 
ficiaries for  life,  at  their  decease  the 
principal  to  revert  to  and  form  a  part 
of  the  residuary  estate,  which  he  di- 
rected his  executors  to  divide,  share  and 
share  alike*  among  his  children  or  the 
issue  of  any  deceased  at  the  time  of  his 
death,  it  was  held  that  the  legatees  had 
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a  vested  estate  in  remainder  in  the  two 
trust  funds  mentioned  in  the  wilL 

In  Delafield  v.  Shipman  (1886)  103 
N.  Y.  463,  9  N.  E.  184,  reversing  (1885) 
34  Hun,  514,  where  testator,  after  giv- 
ing his  residuary  estate  in  trust  to  main* 
tain  a  home  for  his  wife  and  children 
and  to  make  a  dividend  of  the  residue 
of  the  income  equally  between  his  wife 
and  children,  directed  that  upon  the 
death  of  his  wife  his  executors  and  trus- 
tees should  "make  an  equal  division  of 
my  whole  estate  not  herein  specifically 
otherwise  disposed  of,  among  and  be- 
tween my  children  then  living  and  the 
descendants  of  any  deceased  child  who 
may  have  married  and  died  leaving  is- 
sue, so  that  such  descendants  of  any 
deceased  child  will  receive  the  same 
share  which  their  parent  would  have  re- 
ceived if  living,"  it  was  held  that  as 
there  was  no  direct  gift  to  the  children, 
but  simply  a  direction  for  a  division 
among  them  after  the  death  of  the 
widow,  and  nothing  in  the  context  to 
indicate  a  different  intention,  the  corpus 
of  the  residuary  estate  did  not,  during 
the  life  of  the  widow,  vest  in  the  testa- 
tor's children. 

In  Re  Tienken  (1899)  131  N.  Y.  391, 
30  N.  E.  109,  affirming  (1891)  60  Hun, 
417,  15  N.  Y.  Supp.  470,  testator  gave 
certain  realty  to  his  wife  for  life,  and 
gave  all  the  rest  of  his  realty  in  trust 
during  the  life  of  his  wife  to  pay  to  her 
a  certain  sum,  and  apply  the  balance  of 
the  net  income  between  his  children, 
share  and  share  alike,  for  their  use,  bene- 
fit and  maintenance,  and  further  directed 
that,  after  the  expiration  of  the  life  es- 
tate, the  remaining  land  should  be  sold 
and  the  proceeds  divided  equally  be- 
tween his  children,  share  and  share  alike. 
It  was  held  that  the  fact  that  the  gift 
was  in  the  form  of  a  direction  to  divide 
and  distribute  among  the  children,  at 
the  termination  of  the  life  estate,  did 
not  give  rise  to  an  inference  that  the 
testator  meant  the  interest  taken  by  his 
children  to  be  contingent  upon  their  sur- 
viving, a  contrary  intention  being  indi- 
cated by  the  fact  that  the  distribution 
was  not  directed  to  be  made  among 
" surviving  children,"  or  "among  those 
who  should  be  then  living,"  or  "among 
those  and  the  issue  of  such  as  shall  have 
previously  died,"  but  simply  to  "my 
children," — the  phrase  used  by  testator 
throughout  the  will,  as  well  in  gifts  tak- 
ing effect  immediately  as  in  those  in 
which  enjoyment  was  postponed;  and 
this  notwithstanding  the  will  contained 
a  clause  by  which  the  testator  provided': 
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"Whereas,  in  this  will  is  mentioned  and 
described,  gifts,  devises  and  bequests  to 
my  children,  if  any  of  them  should  be 
dead,  leaving  issue  surviving  them,  I  do 
direct  that  the  issue  of  any  of  my  chil- 
dren deceased  shall  take  the  same  share 
their  parent  would  have  received  had 
such  parent  remained  living,  and  to  be 
divided  among  them,  the  said  issue, 
equally,  share  and  share  alike,"  a  pro- 
vision which,  in  view  of  the  protection 
afforded  by  the  statute  relating  to  lapsed 
legacies,  was  needless,  except  upon  a 
construction  which  postponed  vesting 
until  the  death  of  the  widow,  the  force 
of  such  argument  being  more  than  bal- 
anced by  other  inferences  from  the 
language  of  the  will. 

In  Nelson  v.  Russell  (1892)  135  N.  Y. 
137,  31  N.  E.  1008,  where  testator  de- 
vised to  his  daughters  certain  real  prop- 
erty for  and  during  their  lives,  "and 
from  and  after  the  decease  of  my  said 
daughters  [naming  them]  and  each  of 
them  I  give  and  bequeath  the  said  prem- 
ises''  to  certain  persons  named,  it  was 
held  that  the  use  of  the  words,  "from 
and  after,"  was  not,  alone,  sufficient  to 
warrant  the  court  in  holding  that  the 
vesting  of  the  remainder  was  postponed 
beyond  the  death  of  the  testator. 

.In  Re  Gardner  (1893)  140  N.  Y.  122, 
35  N.  E.  439,  testatrix,  who  had  made 
certain  previsions  for  her  brother 
Charles,  provided:  "If  anything  re- 
mains at  his  death,  I  give  to  parties  and 
objects  mentioned  in  the  seventh  clause 
of  this  will,"  and  by  the  seventh  clause 
provided  as  follows:  "All  that  shall 
remain  on  the  death  of  my  brother, 
whether  personal  property  or  real  estate, 
and  all  else  not  otherwise  bequeathed,  I 
give,  devise,  and  bequeath  as  follows," 
and  then  provided  for  keeping  the  ceme- 
tery lot  of  herself  and  her  father  in 
order,  and  for  monuments  for  each,  and 
concluded  in  these  words:  "After  these 
matters  shall  be  attended  to,  if  anything 
remains  I  direct  my  executors  to  divide 
the  remainder  into  four  equal  parts,  to 
be  given  to  certain  persons  named. ' '  It 
was  held  that,  under  the  scheme  of  the 
will,  the  gift  to  the  residuary  legatees 
must  be  construed  as  direct  and  imme- 
diate, and  the  time  of  payment  or  enjoy- 
ment only  postponed,  the  gift  not  being 
to  a  class,  there  being  no  words  of  sur- 
vivorship, and  nothing  to  indicate  that 
testatrix  contemplated  an  intestacy  as  to 
any  part  of  her  estate. 

In  Campbell  v.  Stokes  (1894)  142  N.  Y. 
23,  36  N.  E.  811,  where  testator,  to  ef- 
fect the  scheme  of  his  will,  which  was 
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to  divide  his  residuary  real  and  personal 
estate  into  shares,  and  to  give  to  each 
of  his  surviving  children  the  income  of 
one  share  for  life,  and  the  principal  of 
such  share,  on  the  death  of  any  child, 
to  his  issue  then  surviving,  directed  his 
executors  and  trustees  to  divide  his  re- 
siduary estate  into  so  many  shares  as  he 
should  have  children  living  at  his  death 
and  children  who  should  have  died  leav- 
ing lawful  issue  surviving  at  his  death, 
and  devised  and  bequeathed  to  his  execu- 
tors and  trustees  one  of  said  equal  shares 
for  each  of  the  children  living  at  his 
death,  in  trust  to  receive  the  rents  and 
profits  thereof,  and  apply  the  same  to 
the  use  and  support  of  such  child  during 
his  natural  life,  and  provided  for  the 
disposition  of  the  principal  of  the  share 
of  any  child,  on  his  or  her  death,  as 
follows :  ' '  Upon  the  death  of  my  daugh- 
ter or  son  for  whom  the  same  is  held  in 
trust  I  order  and  direct  my  said  execu- 
tors and  trustees  to  convey,  transfer  and 
pay  over  and  deliver  the  said  share  to 
his  or  her  lawful  issue,  per  stirpes  and 
not  per  capita,"  it  was  held  that,  as  the 
testator  evidently  did  not  intend  to  die 
intestate  as  to  any  portion  of  his  prop- 
erty, and  as  the  trust  was  created  to 
secure  to  his  sons  and  daughters  the 
beneficial  enjoyment  of  their  several 
shares  for  life,  and  to  preserve  the  prin- 
cipal for  their  issue,  there  was  no  room 
for  the  application  of  the  technical  rule 
that,  where  the  gift  is  only  found  in  the 
direction  to  divide  at  a  future  day,  it  is 
contingent;  but  those  entitled  under  the 
will  as  remaindermen  took,  not  because 
the  power  of  division  was  given  to  the 
trustees,  but  independently  thereof,  as 
primary  devisees  in  remainder  under  the 
will. 

In  Miller  v.  Gilbert  (1894)  144  N.  Y. 
68,  38  N.  E.  979,  where  testator,  who 
was  evidently  wholly  without  legal  train- 
ing and  of  a  very  limited  general  educa- 
tion, by  a  will  written  by  himself,  gave 
to  his  wife  the  use  of  certain  real  prop- 
erty "as  long  as  she  shall  continue  my 
widow,  but  if  she  shall  cease  to  be  my 
widow  by  death  then  the  aforesaid  houses 
and  lots'  shall  be  sold  and  the  moneys 
arising  therefrom  shall  be  equally  di- 
vided among  my  children  (naming  them) 
or  their  heirs.  But  if  she  shall  cease  to 
be  my  widow  by  marriage,  then  the 
aforesaid  houses  and  lots  shall  be  sold 
and  one  half  of  the  moneys  arising  there- 
from shall  be  hers  to  be  used  for  her 
benefit  and  comfort  so  long  as  she  shall 
live,  and  then  it  shall  revert  back  to  my 
children  and  be  equally  divided  among 
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them;  and  the  other  one  half  of  the 
moneys  arising  from  the  sale  of  the 
aforesaid  houses  and  lots  shall  be  equally 
divided  among  my  children  as  afore- 
said/' it  was  held  that  both  the  phrase- 
ology employed  and  the  general  scheme 
of  the  will  indicated  that  it  was  testa- 
tor's intention  that  the  fee  should  vest 
in  his  four  children  at  his  death;  and 
therefore  that  the  direction  to  sell  and 
divide  could  not  be  regarded  as  a  gift 
to  take  effect  at  the  death  of  the  widow, 
but  was  rather  a  suggested  mode  of 
division  in  lieu  of  legal  proceedings. 

In  Re  Young  (1895)  145  N.  Y.  535,  40 
N.  E.  226,  affirming  (1894)  78  Hun,  521, 
29  N.  Y.  Supp.  403,  where  testator,  after 
making  certain  provisions  for  his  wife, 
further  provided:  "I  hereby  ordain  and 
require  the  sale  of  my  farm  as  soon  after 
my  decease  as  it  can  be  done  without 
undue  sacrifice  and  out  of  the  proceeds 
of  such  sale  $4,000  are  to  be  reserved 
for  the  use  of  my  aforesaid  wife  in  the 
purchase  of  another  home,  or  if  she  shall 
choose  not  to  so  purchase  or  choose  a 
place  of  less  value,  then  the  whole  of  the 
money  or  balance  left  after  purchase 
shall  be  placed  at  interest,  and  the  prof- 
its arising  therefrom  shall  be  hers  during 
life,  and  after  her  decease  this  amount 
of  $4,000  or  the  premises  my  said  wife 
may  purchase  with  any  balance  of  money 
left  after  purchase  shall,  after  her  de- 
cease, be  equally  divided  among  my  chil- 
dren/' naming  them,  and,  by  the  suc- 
ceeding paragraph  of  his  will,  gave  to 
his  children,  "within  one  year  after  the 
aforesaid   sale   of  real   estate  and   the 
reservation  of  the  aforesaid  $4,000  for 
the  use  of  my  wife  the  whole  of  the 
balance  of  my  property  not  hereinbefore 
devised,  to  be  equally  divided  between 
them,"  and  then  spoke  of  debts  owing 
by  them  as  being  "part  of  their  inheri- 
tance,"  it  was  held  that,  reading  the 
two  clauses  above  set  forth  together,  it 
was  apparent  that  the  direction  for  di- 
vision was  not  a  gift,  but  was  merely  a 
postponement  of  the  possession  of  what, 
by  the  latter  clause,  was  fully  and  abso- 
lutely given,  for  the  puipose  of  letting 
in  the  life  interest  given  to  the  widow, 
and  that  this  view  was  strengthened  by 
the  description  of  the  gift  to  the  chil- 
dren as  "their  inheritance,"  and  by  a 
later  provision  for  a  daughter,  in  which 
testator  sought  to  guard  "the  property 
set  apart  to  her"  from  the  control  of 
her  husband. 

In  Re  Baer  (1895)  147  N.  Y.  348,  41 
N.  B.  702,  where  testatrix  devised  cer- 
tain property  to  her  executors  as  trus- 
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tees,  in  trust  to  apply  the  rent,  income, 
and  profits  to  the  use  and  support  of  a 
daughter  during  her  natural  life,  and, 
upon  her  death,  to  convey  the  remainder 
"to  the  children  and  lawful  heirs  of" 
testatrix's  brother,  it  was  held  that,  as 
there  was  no  gift  apart  from  the  direc- 
tion to  convey  at  a  future  idme,  the  de- 
vise was  designed  to  be  contingent,  and 
survivorship  at  the  time  of  distribution 
was  an  essential  condition  to  the  ac- 
quisition of  an  interest  in  the  subject  of 
the  gift. 

In  Clark  v.  Cammann  (1899)  160  N.  Y. 
315,  54  N.  E.  709,  affirming  (1897)  14 
App.  Div.  127,  43  N.  Y.  Supp.  575,  where 
testator  directed  his  executors  and  trus- 
tees to  hold  a  fund  in  trust  to  apply  the 
interest  thereof  to  the  use  of  a  niece  for 
life,  "and  from  and  immediately  after 
her  decease  upon  trust  to  pay  over  and 
divide  the  said  principal  sum  of  $10,000 
unto  and  among  all  her  children,  share 
and  share  alike  and  to  their  lawful  rep- 
resentatives forever,  as  tenants  in  com- 
mon per  capita,  the  issue  of  any  such 
child  who  may  then  be  dead  to  take  his 
or  her  deceased  parent's  share,"  the 
court  held  that,  had  the  testator 
stopped  with  the  direction  "to  pay  over 
and  divide  the  said  principal  sum  of 
$10,000  unto  and  among  all  her  children, 
share  and  share  alike,"  they  would  not 
have  hesitated  to  hold  that  the  legacies 
vested  at  testator's  decease;  but  that  the 
following  words,  disclosing  an  intention 
that  the  issue  of  a  deceased  child  should 
take  rather  than  his  executors  or  admin- 
istrators, so  that  the  persons  to  whom  or 
the  event  upon  which  the  estate  was 
limited  to  take  effect  remained  uncertain 
until  the  termination  of  the  life  estate, 
had  the  effect  to  make  the  remainder  a 
contingent  one. 

In  Re  Crane  (1900)  164  N.  Y.  71,  58 
N.  E.  47,  reversing  (1899)  36  App.  Div. 
468,  55  N.  Y.  Supp.  322,  where  testator 
created  a  trust,  the  term  of  which  was 
measured  by  the  life  of  his  wife,  and 
provided:  "Upon  the  decease  of  my  said 
wife  I  order  and  direct  that  my  estate 
be  divided  as  follows:  Namely,  equally 
between  my  brothers  and  sisters  and  my 
niece,"  and,  after  directing  the  shares 
of  some  of  them  to  be  held  in  trust,  pro- 
vided further:  "That  if  any  of  my  said 
brothers  and  sisters  and  niece  shall  de- 
part this  life  before  my  said  wife, 
leaving  lawful  issue  him  or  her  surviv- 
ing, then  the  share  of  the  one  so  dying* 
shall  be  paid  over  to  their  issue  in  equal ' 
shares.  Should  they  leave  no  lawful 
issue,  him  or  her  surviving,  then  the ' 
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share  is  to  be  divided  among  the  sur- 
vivors and  the  lawful  issue  of  any  one 
or  more  of  them  who  shall  have  died 
leaving  lawful  issue,  him  or  her  surviv- 
ing, each  one  of  the  said  survivors  taking 
one  equal  share  thereof  and  the  lawful 
issue  of  anyone  deceased  to  take  the 
share  of  the-  parent, ' '  it  was  held  that 
as,  aside  from  the  direction  to  the  execu- 
tors or  trustees  to  divide  and  distribute 
the  estate,  there  were  no  words  import- 
ing a  gift,  effect  must  be  given  to  the 
rule  that,  where  the  only  gift  is  found 
in  a  direction  to  divide  or  pay  at  a 
future  time,  the  gift  is  immediate,  not 
future,  contingent,  and  not  vested. 

In  Haug  v.  Schumacher  (1901)  166 
N.  Y.  506,  60  N.  E.  245,  where  testator 
provided:  " Immediately  after  the  death 
of  my  wife  and  the  death  of  my  two 
sons  [naming  them]  I  give,  devise  and 
bequeath  all  my  said  estate,  real  and 
personal,  to  my  grandchildren,  to  be  di- 
vided among  them  equally,  share  and 
share  alike,  per  capita,  not  per  stirpes," 
it  was  held  that  the  expressions  of 
futurity  related  to  the  enjoyment  rather 
than  to  the  vesting. 

In  Dougherty  v.  Thompson  (1901)  167 
N.  Y.  472,  60  N.  E.  760,  testator  created 
a  trust  fund  out  of  the  income  to  pay 
an  annuity  to  a  nephew  during  his  life, 
and  the  whole  residue  of  such  net  in- 
come to  apply  to  the  use  of  his  wife  and 
their  children,  "by  paying  the  same  to 
her  for  the  support  of  herself  and  chil- 
dren during  their  minority  .  .  .  and  as 
each  child  attains  the  age  of  twenty-one 
he  or  she  shall  be  entitled  to  receive  one 
equal  share  of  such  surplus  of  income 
.  .  .  the  same  being  divided  into  as  many 
equal  shares  as  there  shall  be  children 
of  the  said  [nephew  and  his  wife]  and 
one    more    share    for   the    said    [wife] 
which  she  shall  be  entitled  to  receive  for 
her  own  use  during  her  life  after  the 
said  children  shall  have  attained  the  age 
of  twenty-one.' '     And,  after  providing 
that  in  case  of  the  nephew's  death  dur- 
ing his  wife's  lifetime,  the  portion  of 
income  set  apart  for  him  should  be  added 
to  the  other  shares  in  equal  proportion, 
and  in  case  of  the  wife's  remarriage  or 
of  her  death  during  the  lifetime  of  the 
nephew  the  share  of  income  set  apart 
for  her  should  be  added  to  the  shares  of 
the  children,  the  will  continued:   "Upon 
the  death  of  the  longest  liver  of  them 
.  .  .  this  trust  shall  cease  and  the  trus- 
tees shall   forthwith  transfer  and  pay 
over  the  whole  of  the  trust  property  and 
the  proceeds  and  increase  thereof  to  the 
children  of  the  said    [nephew  and  his 
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wife],  and  if  any  of  said  children  shall 
have  died  leaving  issue  such  issue  shall 
receive  their  parent's  share."  It  was 
held  that,  as  there  was  no  other  disposi- 
tion of  the  corpus  except  in  the  direction 
to  "transfer  and  pay  over"  the  same 
upon  the  termination  of  the  trust,  and 
as  the  share  of  the  income  given  to  the 
children  in  the  meantime  was  less  than 
the  income  of  their  ultimate  share  in  the 
corpus,  and  as  there  was  no  indication 
that  the  estate  was  to  be  benefited  by 
the  postponement,  or  its  convenience 
further  promoted  by  it  than  to  facilitate 
the  immediate  partition  and  application 
of  the  income,  the  share  of  a  child  in  the 
corpus  did  not  vest  prior  to  the  time 
for  distribution. 

In  Rudd  v.  Cornell  (1902)  171  N.  Y. 
114,  63  N.  E.  823,  affirming  (1901)   58 
App.  Div.  207,  68  N.  Y.  Supp.  757,  where 
testator,  who  left  him  surviving  a  widow 
and  five  children,  devised  his  residuary 
estate  to  his  executors  in  trust  to  invest 
and  manage  during  the  lives  of  his  two 
youngest  children  and  the  survivor  of 
them,  to  apply  one  third  of  the  net  rents 
and  income  to  the  use  of  his  wife  during 
her  life,  and  the  residue  of  the  income, 
and  the  whole  thereof  after  the  wife's 
decease,   to  the  use   of  testator's    five 
children,  in  equal  shares,  and,  in  case 
any  of  them  should  die  before  the  ter- 
mination of  the  trust,  then  to  his  or  her 
issue,   or,  in   default   of  issue,    to    the 
survivors,  and,  upon  the  death  of  the 
survivor    of   his    two    children,    during 
whose  lives  the  trust  was  to  continue, 
"upon  the  further  trust  that  my  said 
executors  or  the  survivor  of  them  do 
divide   my   estate   and   pay   one    third 
thereof  to  my  wife  if  she  shall  then  be 
living,   and   one   share   of   the    residue 
thereof  (and  of  the  whole  if  my  said 
wife  shall  have  deceased)  to  each  one  of 
my  children  who  shall  then  be  living  and 
to  the  issue  of  such  of  them  who  shall 
have  died  leaving  lawful  issue  him  or 
her  surviving,   such  issue  to  take  the 
share  of  the  parent,"  it  was  held  that, 
obviously,  the  gift  to  the  testator's  chil- 
dren and  grandchildren  was  in  future, 
and  not  present,  and  hence  within  the 
rule  that,  where  the  only  gift  is  in  the 
direction  to  pay  or  divide  at  a  future 
time,  time  is  of  the  essence  of  the  gift. 
In  Roosa  v.  Harrington-  (1902)   171 
N.  Y.  341,  64  N.  E.  1,  where  testator, 
who,  by  his  will,  had  given  the  residue 
of  his  estate  to  his  son  William  and 
daughter     Sarah     and     his     grandson 
Charles,  to  be  divided  equally  between 
them,  by  codicil  executed  on  the  same 
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day,  altered  the  provision  made  for  his 
grandson  Charles,  by  giving  the  share 
by  his  will  devised  and  bequeathed  to 
the  said  Charles  to  his  executors  in  trust 
to  invest  and  pay  over  the  interest  or 
income  thereof  to  the  said  Charles  dur- 
ing his  natural  life,  or,  if  in  their  dis- 
cretion they  should  at  any  time  think  it 
wise  and  for  the  best  interest  of  said 
Charles  so  to  do,  to  pay  him  the  princi- 
pal, and  in  case  they  should  not  pay  to 
him  said  principal,  and  the  said  Charles 
should  die  without  leaving  issue  surviv- 
ing him,  "then  to  pay  said  principal,  on 
his  death,  to  my  said  son  [name]  and 
my  said  daughter  [name]  to  be  divided 
equally  between  them;  but  in  case  the 
said  Charles  should  die  leaving  issue  sur- 
viving him,  then  said  principal  shall  go 
and  belong  to  such  issue,"  it  was  held 
that,  although  the  construction  was  not 
free  from  difficulty,  the  fact  that  the 
whole  will  evinced  a  testamentary  pur- 
pose to  make  an  equal  division  among 
testator's  three  lines  of  descent,  and  to 
confine  the  possession  and  enjoyment  of 
his  estate  to  representatives  in  those 
lines,  and  to  completely  dispose  of  the 
residuary  estate  in  favor  of  the  three 
persons  named,  the  fact  that  the  testa- 
tor, speaking  with  reference  to  another 
provision  of  his  will  in  which  there  was 
a  direction  to  pay,  characterized  it  as  a 
gift  or  bequest,  and  the  fact  that  the 
persons  to  take  at  the  death  of  Charles 
were  not  a  described  class,  but  persons 
named,  overcame  the  effect  of  the  fact 
that  the  gift  of  the  remainder  in  the 
fund  given  to  Charles  was  in  the  form 
of  a  direction  to  pay. 

In  Weinstein  v.  Webber  (1904)  178 
N.  Y.  94,  70  N.  E.  115,  where  testator 
gave  a  third  of  his  residuary  estate  to  a 
certain  person  for  life,  "and  after  her 
death  to  be  divided  in  such  a  manner 
that  two  thirds  thereof  shall  go  to  her 
children  and  one  third  thereof  to  my 
children,"  it  was  held  that,  although  the 
testator  used  the  words  "to  be  divided" 
in  disposing  of  the  remainder,  no  special 
significance  was  to  be  given  to  them, 
there  being  nothing  in  the  will  to  show 
any  intention  on  his  part  to  prevent  an 
immediate  vesting;  but,  on  the  contrary, 
it  was  manifest,  from  the  fact  that  an- 
other gift  in  the  will  taking  effect  at  his 
death  was  made  in  the  same  phraseology, 
that  they  were  intended  as  words  of  gift. 

In  Re  Leonard  (1917)  218  N.  Y.  513, 
113  N.  E.  491,  affirming  (1915)  158 
App.  .Div.  12, 153  N.  Y.  Supp.  852,  where 
a  testator  directed  his  real  and  personal 
estate  to  be  sold  at  public  auction  by  his 
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executors,  and  that,  after  paying  certain 
legacies,  the  proceeds  thereof  should  be 
divided  equally  between  certain  named 
nephews  and  nieces,  the  shares,  however, 
of  certain  nieces  to  be  held  for  them  and 
the  income  paid  them,  "and  in  case  of 
any  of  the  above-named  nieces  dying 
without  issue,  then  her  share  shall  be 
divided  equally  among  her  brothers  and 
sisters,  and  in  case  of  the  death  of  any 
of  them  leaving  issue,  the  interest  on  her 
share  shall  be  divided  equally  between 
her  said  children,  and  upon  their  attain- 
ing the  age  of  twenty-one  years,  the 
principal  shall  in  the  same  manner  be 
divided  equally  between  them.  Should 
any  of  my  nieces,  however,  die  without 
leaving  issue  or  brothers  and  sisters, 
then  her  share  is  to  revert  to  the  general 
fund  of  my  estate,  to  be  divided  equally 
among  my  remaining  nephews  and 
nieces,"  it  was  held  that  there  was  noth- 
ing in  the  will  to  take  the  ease  out  of 
the  general  rule  that,  where  there  is  a 
direction  for  the  conversion  of  an  estate 
into  money  and  payment  to  and  distribu- 
tion thereof  among  a  certain  class  on 
the  death  of  the  beneficiary  for  life 
under  a  trust  estate,  no  interest  vests 
until  the  death  of  the  life  tenant  oc- 
curs, and  that  the  distribution  will  be 
to  those  of  the  class  then  surviving. 

In  Fulton  Trust  Co.  v.  Phillips, 
Ante,  1070,  where  testatrix  gave  her  re- 
siduary estate  to  her  executor  in  trust 
to  convert  the  realty  into  money  and  to 
divide  the  net  proceeds  thereof,  together 
with  the  personalty  of  the  residuary 
estate,  into  two  equal  shares,  and  to  set 
apart  one  of  such  shares  for  the  benefit 
of  Elizabeth  Newton,  and  to  pay  over  to 
said  Elizabeth  Newton  the  net  annual 
income  of  the  share  so  set  apart  for  her 
benefit  during  her  life,  "and  after  her 
decease  to  her  children  in  equal  shares 
until  they  shall  respectively  attain  the 
age  of  twenty-one  years,  and,  as  each 
of  such  children  shall  reach  that  age,  to 
pay  over  to  him  or  her  an  equal  propor- 
tionate part  of  the  principal  of  such 
share  and  of  the  net  accrued  income 
thereof,"  it  was  held  that,  as  the  residu- 
ary clause  contained  a  clear  direction, 
severing  and  setting  apart  a  particular 
portion  of  the  estate  to  be  applied  to 
the  specific  purpose  declared  in  that 
clause,  as  there  was  no  provision  in  the 
will  for  a  gift  over,  or  any  words  of 
survivorship  relating  to  the  principal 
gift  notwithstanding  in  other  provisions 
of  the  will,  where  the  testatrix  desired 
to  provide  for  survivorship,  she  used  apt 
words  expressive  of  such  a  purpose,  and 
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as  a  proportionate  share  of  the  income 
arising  from  the  portion  of  the  estate  so 
placed  in  trust  was  explicitly  directed  to 
pe  paid  to  the  sons  of  Mrs.  Newton  dur- 
ing their  minority,  in  the  event  of  the 
death  of  their  mother,  and  as  a  different 
construction  would  produce  an  intestacy, 
the  gift  of  the  residuary  estate  to  the 
children  of  Elizabeth  Newton  was  abso- 
lute, and  only  the  time  of  payment  or 
enjoyment  was  postponed. 

In  Re  Pulis  (1917)  220  N.  Y.  196,  115 
N.  E.  516,  where  testator,  who  had  given 
his  son  Abraham  and  his  daughter  Sarah 
the  use  of  his  house,  further  directed 
his  executors:  " Within  two  years  after 
the  decease  of  my  two  children,  Abra- 
ham and  Sarah,  to  sell  my  house  for  the 
largest  amount  that  can  be  obtained  for 
it,  and  divide  the  net  proceeds  of  said 
sale,  one-half  the  amount  between  the 
children  of  my  son  Abraham  Pulis,  and 
the  other  half  thereof  between  the  chil- 
dren of  my  daughter  Sarah  Powles,"  it 
was  held  that  there  was  nothing  in  the 
will  to  take  the  case  out  of  the  operation 
of  the  "divide  and  pay  over"  rule. 

In  Van  Wyck  v.  Bloodgood  (1850)  1 
Bradf.  (N.  Y.)  154,  testator,  after  giving 
his  wife  an  annuity,  together  with  the 
use  of  his  furniture  and  of  certain  prem- 
ises for  her  life,  and  an  annuity  to  a 
daughter  during  minority,  gave  the  re- 
maining net  income  of  his  estate,  after 
paying  and  discharging  such  annuities, 
to  his  children,  naming  them,  until  his 
daughter  Mariah  should  arrive  at  full 
age,  equally,  share  and  share  alike,  add- 
ing: "And  from  that  time,  until  the 
division  of  my  personal  estate  shall  take 
place  as  hereinafter  directed,  I  give  and 
bequeath  the  whole  income  of  my  estate, 
real  and  personal,  after  paying  the 
annuity  and  interest  to  my  said  wife  .  .  . 
unto  my  said  five  children  equally,  share 
and  share  alike.  Upon  my  said  daughter, 
Mariah  L.,  arriving  at  lawful  age,  if  my 
said  wife  be  then  dead,  if  not,  upon  the 
decease  of  my  said  wife,  I  give  and 
bequeath  the  whole  of  my  personal  estate 
remaining  after  satisfying  the  provisions 
of  this,  my  will,  unto  my  said  five  chil- 
dren equally,  share  and  share  alike 
forever.' '  It  was  held,  in  view  of  the 
facts  that  the  gift  was  to  testator's 
children  as  tenants  in  common,  that 
there  was  no  express  clause  of  survivor- 
ship, and  no  limitation  of  his  or  her 
share  over  to  issue,  so  that,  a  child  dying 
leaving  issue,  the  issue  would  not  take, 
that  the  bequest  was,  in  its  essence,  a 
disposition  of  the  residue,  so  that  if  any 
share  should  lapse  the  testator,  as  to  it, 
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would  die  intestate,  that,  after  paying 
the  annuities,  the  entire  income  of  the 
estate  was  given  to  his  children,  and  as 
the  division  of  the  principal  was  evi- 
dently deferred  only  for  the  purpose  of 
the  convenience  of  the  estate,  to  let  in 
the  intermediate  interest,  the  children 
took  vested  interests  at  testator's  death. 

In  Andrew  v.  New  York  Bible  &r  C.  P. 
Book  Soc.  (1850)  4  Sandf.  (N.  Y.)  156, 
reversed  on  another  ground  in  (1853)  8 
N.  Y.  559,.  note,  Seld.  Notes,  192,  where 
testator,  who  had  given  several  annuities 
by  his  will,  went  on  to  provide :  ' '  After 
the  death  of  the  last  annuitant  herein- 
before named  and  mentioned  I  give  and 
bequeath  to  the  aforesaid  trustees  of  [a 
religious  corporation]  the  sum  of  $2,000 
for  the  purpose  of  founding  a  scholar- 
ship," it  was  held  that  the  legacy  was 
a  contingent  one,  and  therefore  lapsed 
upon  the  expiration  of  the  charter  of 
the  corporate  legatee  before  the  death 
of  the  surviving  annuitants. 

In  Conklin  v.  Moore  (1852)  2  Bradf. 
(N.  Y.)  179,  where  testator  gave  his 
daughter  the  use  of  certain  property, 
real  and  personal,  for  the  term  of  her 
natural  life,  and  directed  that  upon  her 
death,  or  as  soon  thereafter  as  might  be 
with  convenience  and  advantage  to  the 
persons  interested,  the  estate  should  be 
sold,  and  "out  of  the  proceeds  thereof 
the  following  legacies  be  paid,"  going  on 
to  specify  them,  it  was  held  that  the 
legacies  in  remainder  did  not  depend  on 
the  contingency  of  the  legatees  surviv- 
ing the  life  tenant,  but  that  the  interests 
of  the  first  and  subsequent  takers  all 
vested  together  on  the  death  of  the  tes- 
tator. 

In   Forsyth   v.   Rathbone    (1860)    34 
Barb.  (N.  Y.)  388,  where  a  testator,  after 
directing  his  executor  to  set  apart  cer- 
tain securities,  from  the  annual  profits 
of  which  annuities  were  to  be  paid,  de- 
vised and  bequeathed  all  the  rest,  residue 
and  remainder  of  his  estate,  not  other- 
wise devised  or  disposed  of  by  his  will, 
"to   all   my   grandchildren,    share   and 
share  alike,"  adding:     "After  the  de- 
cease of   [the  annuitants]   all  the  rest, 
residue  and  remainder  of  my  estate,  of 
every  name  and  nature,  whether  real  or 
personal,  I  give,  devise  and  bequeath  the 
same   to   all   my   grandchildren,   to  be 
equally  divided  between  them,  share  and 
share  alike,"  it  was  held  that  the  latter 
bequest,  though  in  form  future,  was  in 
effect  present,  and  by  it  the  four  grand- 
children of  the  testator,  on  his  death, 
took  equal  vested  interests. 

In  Five  Points  House  of  Industry  v. 
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Amerman  (1877)  11  Hun  (N>  Y.)  161, 
reversing  (1876)  2  Redf.  261,  where  tes- 
tator, after  giving  his  sister  the  interest 
upon  $1,500  during  her  widowhood,  went 
on  to  provide:  "At  her  death  I  give 
$500  of  said  principal  sum,  each  to" 
certain  legatees  named,  it  was  held  that 
there  could  be  no  doubt  that  the  legacy 
vested  upon  the  death  of  the  testator. 

In  Bedell  v.  Guyon  (1877)  12  Hun 
(N.  Y.)  396,  where  testatrix  directed  hex 
executors  to  invest  and  keep  invested, 
out  of  her  estate,  the  sum  of  $2,000,  and 
to  apply  the  increase  thereof  to  the 
support  of  a  nephew  during  his  life, 
"arid  at  and  upon  the  decease  of  said 
[nephew]  I  direct  the  said  sum  of  $2,000 
so  to  be  invested  as  aforesaid  to  be  paid 
in  equal  parts  to"  certain  persons 
named,  it  was  held  that  the  words,  "and 
at  and  upon  the  decease  of,"  did  not 
prevent  the  legacy  from  vesting  at  the 
death  of  the  testatrix,  such  words  hav- 
ing been  uniformly  held  to  indicate  the 
time  when  the  legacy  shall  take  effect 
and  possession. 

Lane  v.  Brown  (1880)  20  Hun  (N.  Y.) 
382,  where  testator  directed  his  execu- 
tors to  pay  half  of  the  net  income  of 
the  residue  of  his  estate  to  his  sister 
during  her  life  ' '  and  at  her  death  to  pay 
the  one  quarter  of  the  principal  of  such 
residue  to  such  person  as  she  may  have 
appointed  to  receive  the  same;  and  in 
default  of  such  appointment  to  such 
person  or  persons  as  would  be  entitled 
thereto  by  law  as  her  heirs  or  next  of 
kin  .  .  .  and  that  another  quarter  of  the 
principal  of  said  residue  shall  be  paid 
to  the  children  of  my  said  nephew 
Archibald  T.  Brown  upon  the  death  of 
my  sister,"  it  was  held  that,  in  view  of 
the.  statutory  declaration  that  future  es- 
tates are  vested,  where  there  is  a  person 
in  being  who  would  have  an  immediate 
right  to  the  possession  upon  the  eeasing 
of  the  intermediate  or  precedent  estate, 
one  quarter  of  the  residue  vested  in  the 
children  of  Archibald  T.  Brown  upon 
the  death  of  the  testator. 

In  Delavergne  v.  Dean  (1873)  45  How. 
Pr.  (N.  Y.)  206,  where  testator  gave  his 
daughter  the  use  of  $1,000  during  her 
natural  life,  "and  after  her  death  the 
same  to  be  paid  to  her  children,"  and 
charged  the  $1,000  upon  his  residuary 
estate,  it  was  held  that  as  the  daughter's 
children  were  to  take  as  a  class,  and  as 
the  legacy  was  one  charged  upon  land, 
there  was  no  vesting  prior  to  the  termi- 
nation of  the  life  estate. 

In  Stowell  v.  Graves  (1873)  2  Thomp. 
&  C.  (N*  Y.)  211,-  where  testator  directed 
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that .  so.  much  of  his  estate  should  be 
invested  da  interest  as  would  produce- an 
annual  income  of  $600,  which  was  to  be 
paid  to  his  wife  during  her  life,  adding! 
V  And  after  the  decease  of  my  said  wife 
Mary  Ann,  the  said  principal  sum  to  be 
equally  distributed  among  my  heirs  at 
law,"  it  was  held  that  the  principal 
vested  in  the  testator's  children  at  his 
death. 

In  Ross  v.  Roberts  (1874)  4  Thomp. 
&  G.  (N.  Y.)  318,  2  Hun,  90,  affirmed 
without  opinion  in  (1876)  63  N.  Y.  652, 
where  testator,  after  giving  divers  sums 
of  money  to  his  children,  ordered  that 
his  whole  estate,  both  real  and  personal, 
should  remain  in  the  possession  and 
under  the  control  of  his  wife  during  her 
Hfe,  "and  the  above  named  dowries  are 
not  to  be  paid  until  one  year  subsequent 
to  the  decease  of  myself  and  my  wife 
Mary.  My  executors  are  hereby  author- 
ized to  sell  my  real  and  personal  estate 
and  to  convert  the  same  into  money  for 
division  within  one  year  after  the  de- 
cease of  myself  and  wife,"  it  was  held 
that  the  legatees  took  vested  interests 
from  the  death  of  the  testator. 

In  Lloyd  v.  Van  Antwerp  (1875)  50 
How.  Pr.  (N.  Y,)  81,  where  testator  be- 
queathed to  his  wife  the  income  of 
$30,000  during  her  natural  life,  "the 
principal  to  be  invested  by  my  executors 
according  to  the  best  of .  their  under* 
standing,.' '  and  added :  ' '  After  the  death 
of  [testator's  wife]  the  principal  to  be 
divided  as  follows,  viz.:  To  my  brother 
Alexander  C.  Lloyd  and  my  sisters  Elizah 
Howe  and  Margaret  Robinson  $5,000 
each;  the  balance  to  be  equally  divided 
in  equal  proportions  among  my  nephews 
and  nieces,  children  of  my  late  brother 
James  Lloyd  and  my.  brother  Alexander 
C.  Lloyd,  also  my  sisters  Elizah  Howe 
and  Margaret  Robinson,  that  may  be  liv- 
ing at  the  death  of  my  wife,"  it  was 
held  that  the  employment  of  the  word 
" divided"  indicated  that  testator  con- 
templated that  his  brother  Alexander 
and  sisters  Elizah  and  Margaret  would 
take  a  vested  interest  in  the  $5,000  lega- 
cies at  his  death,  and  that  this  construc- 
tion was  strengthened  by  the  circum- 
stance that  he  made  no  provision  for 
survivorship,  as  in  the  case  of  the  be- 
quest of  the  remainder  of  the  principal 
sum. 

In  Freeman  v.  Smith  (1881)  60  How. 
Pr.  (N.  Y.)  311,  where  testator  devised 
his  real  estate  to  his  wife  for  life,  and 
at  her  decease  directed  a  sale  by  the 
executors  and  the  investment  of  a  suf- 
ficient portion  of  the  proceeds  to  pro-' 

A 


1178     ANNOTATION— POSTPONED  <2UFTS  AS  VESTED  OR  CONTINGENT. 


dace  $4  a  week  for  his  daughter  Sera- 
phina,  the  balance  to  be  divided  between 
his  other  children,  naming  them,  "or 
their  or  either  of  their  legal  representa- 
tives, him,  her  or  them  surviving,"  it 
was  held  that  the  children  named  took  a 
vested  interest  in  the  proceeds  of  the 
fiale  after  the  widow's  death. 

In  Landers  v.  Bartle  (1883)  29  Hun 
(N.  Y.)  170,  where  testator,  after  giving 
his  wife  the  use  of  all  his  estate  dur- 
ing her  life  or  widowhood,  went  on  to 
provide:  "At  the  death  of  my  said 
wife  or  at  such  time  as  she  shall  again 
marry,  I  give  and  bequeath  to  my  son" 
a  sum  of  money,  it  was  held  that  the 
language  used  imported  an  absolute  gift, 
the  possession  only  being  postponed  un- 
til the  termination  of  the  precedent 
estate. 

In  Stuart  v.  Spalding  (1883)  30  Hun 
(N.  Y.)  21,  where  testator  directed  his 
executors  to  invest  a  sum  sufficient  to 
produce  a  dividend  or  income  of  a  stated 
amount,  to  be  paid  over  to  a  brother 
during  his  life,  adding  "the  sum  thus 
invested  shall  upon  the  death  of  my 
said  brother  be  paid  over  to  my  sister 
Margaret  and  her  heirs,"  it  was  held 
that,  as  testator  severed  the  gift  from 
the  general  estate  for  the  benefit  of  the 
persons  named,  i.  e.,  his  brother  and  his 
sister  Margaret,  and  as  the  words,  "and 
her  heirs, ' '  were  used  in  connection  with 
the  direction  to  pay  over  to  such  sister, 
showing  that  the  testator  had  in  mind  a 
permanent  separation  from  the  bulk  of 
his  estate,  of  the  fund,  and  the  trans- 
mission of  it  in  a  different  course  of 
succession,  the  legacy  to  Margaret  vested 
at  the  death  of  the  testator. 

In  Snell  v.  Tuttle  (1887)  44  Hun 
(N.  Y.)  324.  where  testator,  who  had 
given  his  wife  the  use  for  life  of  all  his 
real  estate,  directed  his  executor  on  her 
decease  to  sell  and  dispose  of  all  such 
real  estate,  adding:  "The  avails  of 
such  sale  or  sales  of  said  real  estate,  to- 
gether with  the  avails  of  my  personal 
estate  after  paying  and  discharging  all 
of  the  provisions  herein  named,  I  hereby 
give  and  bequeath  to  my  daughters 
[naming  them],  to  be  equally  divided 
between  them  share  and  share  alike.  In 
case  any  one  or  either  of  my  said  daugh- 
ters shall  die  in  my  lifetime  leaving  is- 
sue or  descendants,  I  direct  that  her 
share  shall  not  lapse,  but  shall  be  paid 
to  her  child  or  children,"  it  was  held 
that  testator's  failure,  in  the  clause  last 
quoted,  to  make  any  provision  as  to  what 
should  become  of  the  interest  of  any 
daughter  dying  after  his  death,  and  be- 1 
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fore  the  termination  of  the  life  estate, 
while  providing  for  the  event  of  the 
death  of  a  daughter  in  his  lifetime, 
showed  his  intention  to  be  that  the  in- 
terest devised  to  his  daughters  should 
vest  at  his  death,  subject  to  their 
mother's  life  estate. 

In  Coit  v.  Rolston  (1887)  44  Hun 
(N.  Y.)  548,  where  testator  devised  her 
entire  residuary  estate  to  her  executors 
in  trust  to  pay  the  net  income  thereof 
semiannually  to  her  brother  during  his 
life,  "and  on  the  death  of  my  said 
brother  [name]  to  pay  to  my  cousin 
Penelope  Coit  [widow]  the  sum  of 
$5,000,"  it  was  held  that,  as  the  gift  in- 
volved no  condition  or  contingency  or 
uncertainty,  as  to  who  should  take,  and 
as  it  was  evidently  postponed  in  pay- 
ment solely  that  the  brother  might  enjoy 
a  life  estate  in  the  property  from  which 
it  was  to  be  derived,  the  legacy  became 
vested  at  the  death  of  the  testatrix. 

In  Crossman  v.  Crossman  (1887)  6 
Dem.  (N.  Y.)  148,  where  a  testator  di- 
rected his  executors  to  set  apart  from 
his  estate  the  sum  of  $100,000,  and  to 
apply  the  income  therefrom  to  the  use 
of  his  wife  during  her  life,  "and  that 
from  and  after  her  death  they  pay  over 
the  said  sum  of  $100,000  to  our  adopted 
son,  Henry  Crossman,  if  he  then  shall 
have  arrived  at  the  age  of  twenty-eight 
years,"  and  if  not,  that  they  should 
keep  the  same  invested  until  he  should 
attain  that  age,  and  apply  the  income 
therefrom  to  his  use,  adding:  "But  if 
my  said  adopted  son  shall  die  before  he 
arrives  at  the  age  of  twenty-eight  years 
and  not  leaving  lawful  issue  him  surviv- 
ing, then  the  said  sum  of  $100,000  shall 
be  divided  as  follows:"  and  also  gave 
said  adopted  son  his  residuary  estate,  to 
be  paid  over  to  him  at  twenty-eight,  and 
if  he  should  die  without  having  attained 
the  age  of  twenty-eight  years,  leaving 
lawful  issue  him  surviving,  then  to  such 
issue,  it  was  held  that,  as  there  was  no 
gift  over  in  the  event,  which  occurred,  of 
the  son's  dying  when  over  twenty-eight 
years  during  the  life  of  the  widow  (un- 
less it  was  to  him  as  residuary  legatee), 
and  as  it  would  be  unreasonable  to  sup- 
pose that  the  testator  intended  to  give 
the  son '8  issue  the  fund  if  the  son  died 
before  he  was  twenty-eight,  and  yet  in- 
tended to  cut  off  both  him  and  his  issue 
if  he  died  after  the  age  of  twenty-eight 
and  during  the  lifetime  of  the  testator's 
widow,  the  intention  of  the  testator,  to 
be  gathered  from  the  provisions  of  the 
will,  overrode  the  technical  rule  that, 
where  there  is  no  gift  save  in  a  direction 


ANNOTATION— JPOSTWNED  OIFTO  AS  VESTED  OR  CONTINGJBNT,     U7¥ 


to  pay  in  a  future  time,  vesting  is  de* 
ferred. 

In  Be  Baker  (1887)  6  Dem.  (N.  Y.) 
271,  where  testator,  after  giving  a  cer- 
tain house  and  lot  in  trust  to  collect  the 
rent  arising  therefrom  and  to.  pay  an 
annuity  to  his  wife's  sister  during  her 
life,  and  the  remaining  rents  and  profits 
to  the  testator's  "heirs  at  law  during 
the  lifetime  of  my  said  wife  and  the 
said"  wife's  sister,  further  provided: 
"After  the  death  of  my  said  wife  and 
the  said  [wife's  sister]  I  order,  author- 
ize, and  direct  my  executors  and  trustees 
to  sell  my  said  house  and  lot  .  .  .  and 
after  such  sale  to  pay  the  net  proceeds 
of  the  same  unto  my  heirs  at  law,"  it 
was  held  that  the  legacy  of  the  pro- 
ceeds was  contingent  in  character,  and 
that  only  those  persons  who  answered 
the  description  of  heirs  at  law  of  the 
decedent  at  the  time  appointed  for  the 
conversion  were  entitled  to  share  in  the 
distribution;  and  that  the  case  was  not 
taken  out  of  the  rule  by  the  gift  of  in- 
come to  the  heirs  at  law,  since  it  was 
not  the  entire  income  which  was  so 
given. 

In  Da  Costa  v.  Bass  (1888)  48  Hun, 
31,  15  N.  Y.  S.  R.  281,  involving  the 
construction  of  the  following  testamen- 
tary provision:  "I  do  hereby  give  and 
bequeath  the  said  $25,000  to  my  execu- 
tors, the  survivors  and  survivor  of  them 
and  his  successors,  in  trust  to  take  pos- 
session of  the  same,  to  invest  and  keep 
invested  the  same,  and  to  collect  and 
receive  the  interest,  income,  issues  and 
profits  thereof,  and  to  apply  the  same  to 
the  use  of  my  said  sister  Helen  Requa 
during  her  life,  and  upon  her  death  or, 
should  I  survive  her,  upon  my  death,  I 
give  and  bequeath  the  said  $25,000  as 
follows:  $10,000  thereof  to  Harriet  Eads, 
daughter  of  my  said  sister,  and  $15,000 
thereof,  equally  to  and  between  my 
nieces,"  naming  them,  it  was  held  that, 
as  the  subject  of  the  gift  was  a  fund 
severed  from  the  general  estate,  with  no 
provision  made  in  event  of  the  death  of 
one  of  the  beneficiaries,  and  having  no 
conditions  annexed  other  than  the  death 
of  the  life  beneficiary,  and  as  the  execu- 
tors were  made  merely  the  custodians  of 
the  fund,  the  legacies  given  to  the  nieces 
vested  upon  the  testator's  death. 

In  Re  Post  (1890)  2  Connoly,  243,  9 
N.  Y.  Supp.  449,  where  testatrix  directed 
her  executors  to  invest  the  sum  of 
$20,000,  and  to  pay  over  the  interest  and 
income  thereof  to  her  husband  during 
his  life,  ''and,  upon  his  death,  out  of  the 
principal  of  said  trust  fund  to  pay  to" 
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certain  persons  named  specified  sums,  it 
was  held  that  such  persons  took  a  vested 
interest  not  defeasible  by  the  death  of 
any  of.  them  in  the  lifetime  of  the 
husband. 

In  Thomson  v.  Hill  (1895).  87  Hun, 
111,  33  N.  Y.  Supp.  810,  where  testator 
provided  that,  upon  the  death  of  a  per" 
son  named,  "  it  is  my  will  that  the  whole 
of  the  rest,  residue  and  remainder  of 
my  estate,  both  real  and  personal,  be 
equally  divided  among  the  same  persons 
and  in,  the  same  manner  as  directed  in 
the  next  preceding  article  of  this  my 
will,"  it  was  held  that,  reading  the  other 
clauses  of  the  will,  and  keeping  in  view 
the  fact  that  the  corpus  was  not,  in 
terms,  given  to  the  executors,  who  were 
only  given  the  power  to  sell  any  portion 
of  the  real  estate  "in  order  to  distribute 
and  divide  the  same,"  the  vesting  oc- 
curred upon  the  death  of  the  testator, 
rather  than  at  the  time  fixed  for  dis- 
tribution. 

In  Re  Ball  (1895)  11  Misc.  433,  33 
N.  Y.  Supp.  418,  where  testator  gave  to 
his  executor  the  sum  of  $2,000  in  trust 
to  pay  the  interest  thereof  to  a  daughter 
during  her  natural  life,  "and  upon  her 
death  to  pay  the  said  principal  sum  of 
$2,000  to  her  two  children,"  it  was  held, 
in  view  of  the  fact  that  the  sum  named 
was  set  apart  from  the  rest  of  his  estate 
for  the  use  of  his  daughter  and  her 
children,  and  that  no  other  provision  was 
made  for  any  of  them,  and  the  testator 
gave  to  other  daughters,  or  to  them  and 
their  children,  sums  aggregating  $2,000 
in  each  instance,  that  the  legacy  to  the 
children  vested  in  them  at  testator's 
death. 

In  Re  Keenan  (1895)  15  Misc.  368,  38 
N.  Y.  Supp.  426,  where  testator  devised 
real  estate  to  his  executors,  with  the 
right  to  receive  the  rents  and  profits 
and  divide  the  same  as  provided,  during 
the  lifetime  of  his  widow,  and  upon  the 
further  trust  to  sell  the  real  estate  and 
divide  the  proceeds  among  his  children, 
it  was  held  that  no  interest  vested  in  the 
children  during  the  lifetime  of  their 
mother. 

In  Sage  v.  Wheeler  (1896)  3  App. 
Div.  38,  37  N.  Y.  Supp.  1107,  afiirmed 
without  opinion  in  (1899)  158  N.  Y. 
679,  52  N.  E.  1126,  where  testator  de- 
vised to  a  son  certain  real  estate  during 
his  life,  adding:  "If  he  dies  without 
leaving  children,  then  to  be  equally  di- 
vided among  my  grandchildren,"  it  was 
held  to  be  manifest  that  the  testator,  in 
the  use  of  the  words  "then  to  be  di- 
vided," intended  to  indicate  the  time 
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when  the  right  of  possession  should  be- 1 
gin,  to  wit,  at  the  close  of  the  ante- 
cedent's life  estate. 

In  Gwyer  v.  Gwyer  (1896)  5  App.  Div. 
156,  38  N.  Y.  Supp.  1097,  affirmed  on 
opinion  below  in  (1899)  160  N.  Y.  659, 
55  N.  E.  1095,  where  testator  provided: 
"Upon  the  death  of  my  said  wife,  my 
will  is  and  I  direct  that  all  my  estate 
shall  be  equally  divided  between  my 
children  whom  I  shall  have  left  surviv- 
ing me,  share  and  share  alike,"  it  was 
held  that,  notwithstanding  the  gift  was 
in  the  form  of  a  direction  to  divide,  the 
intention  of  the  testator  that  it  should 
vest  at  his  decease  was  manifest. 

In  Shangle  v.  Hal  lock  (1896)  6  App. 
Div.  55,  39  N.  Y.  Supp.  619,  where  tes- 
tator, after  making  certain  provisions 
for  the  support  of  his  wife  and  children, 
continued:  "At  the  decease  of  my  said 
wife  or  her  remarriage,  in  case  my 
youngest  child  then  living  shall  have  ar- 
rived at  the  age  of  twenty-one  years,  on 
the  happening  of  such  event,  or  either 
thereof,  I  desire  that  the  balance  and 
remainder  of  my  estate,  both  real  and 
personal,  be  divided  between  my  four 
children  [naming  them] ,  share  and  share 
alike,  but  in  case  any  of  them  shall  die 
without  children  or  issue  before  the 
youngest  of  my  said  children  shall  arrive 
at  the  age  of  twenty-one  years,  then  and 
in  such  event  the  portion  of  such  de- 
ceased child  or  children  is  to  be  divided 
equally  among  the  survivors  or  survivor 
and  the  heirs  of  such  of  them  as  shall 
have  died  leaving  issue  of  their  own 
bodies,  per  stirpes  and  not  per  capita/ ' 
it  was  held  that,  in  order  to  avoid  a 
construction  which  would  create  an  in- 
testacy, and  to  prevent  the  disinheri- 
tance of  the  issue  of  a  primary  object  of 
the  gift,  in  case  of  his  or  her  death 
before  the  time  of  distribution,  and 
especially  in  view  of  the  Intention 
evinced  by  the  gift  over,  the  children 
took  a  vested  interest  at  the  testator's 
death. 

In  Re  Embree  (1896)  9  App.  Div.  602, 
41  N.  Y.  Supp.  737,  affirmed  on  opinion 
below  in  (1898)  154  N.  Y.  778,  49  N.  E. 
1096,  where  testator  gave,  devised  and 
bequeathed  to  his  executors  all  his  real 
and  personal  estate  in  trust  to  receive 
and  pay  over  to  his  wife  all  the  net  in- 
come therefrom  during  her  life,  and,  in 
an  event  which  happened,  at  the  death 
of  his  wife  to  assign,  transfer  and  set 
over  all  the  property  to  the  children  of 
his  brother,  it  was  held  that,  both  under 
the  rule  that,  where  distribution  is  post- 
poned to  let  in  an  intermediate  estate, 
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the  gift  is  vested,  and  the  rule  that  an 
estate  is  vested  where  the  person  to 
whom  and  the  event  on  which  it  is  given 
is  certain,  the  brother's  children  took,  at 
the  testator's  death,  a  vested  and  not  a 
contingent  estate. 

In  Re  Heinze  (1897)  20  Misc.  371,  46 
N.  Y.  Supp.  247,  where  testator,  who  had 
given  twenty-one  hundredths  of  his 
residuary  estate  in  trust  for  the  benefit 
of  his  wife  during  her  life,  added: 
"Upon  the  death  of  my  said  wife,  I 
give,  bequeath  and  devise  the  said 
twenty-one  hundredths  part  of  my  resid- 
uary estate  so  directed  to  be  held  in 
trust  for  her,  to  my  children  and  the 
issue  of  any  deceased  child  or  children, 
to  be  equally  divided  between  them," 
per  stirpes,  it  was  held,  without  discus- 
sion, that,  under  the  provision  of  the 
above  quoted  portion  of  the  will,  the  re- 
mainder in  the  trust  fund  became  vested 
in  testator's  children  at  the  time  of  his 
decease 

In  Carr  v.  Smith  (1898)  25  App.  Div. 
214,  49  N.  Y.  Supp.  351,  affirmed  in 
(1900)  161  N.  Y.  636,  57  N.  E.  1106, 
which  involved  the  following  provision: 
"I  direct  my  executors  to  invest  the  sum 
of  $20,000  in  safe  and  productive  securi- 
ties and  pay  the  income  arising  there- 
from semiannually  to  my  mother  Han- 
nah Smith  during  her  natural  life  and 
after  her  death  to  divide  the  principal 
sum  between"  certain  persons  named,  it 
was  held  that,  as  the  testator  had  named 
the  persons  among  whom  the  property 
should  be  divided,  not  leaving  to  future 
developments  the  selection  of  the  per- 
sons who  should  share  his  bounty,  and 
as  he  commenced  the  residuary  clause  in 
his  will  with  the  words,  "I  direct  my 
executors,  after  providing  for  the  above 
bequest,"  thus  expressing  his  idea  that 
the  provision  above  quoted  was  an  actual 
gift,  and  as,  in  other  parts  of  his  will, 
he  made  gifts  in  the  form  of  a  direction 
to  divide,  with  the  evident  intention  of 
passing  a  present  interest,  there  were 
sufficient  indications  that  he  intended  to 
give  to  each  of  the  persons  among  whom 
the  remainder  was  to  be  divided  a  vested 
remainder. 

In  Karstens  v.  Karstens  (1898)  29 
App.  Div.  229,  51  N.  Y.  Supp.  795,  af- 
firming (1897)  20  Misc.  247,  45  N.  Y. 
Supp.  966,  where  testator  devised  and 
bequeathed  to  his  trustees  all  of  his 
property  in  trust  to  apply  the  net  in- 
come to  the  use  of  his  wife  during  her 
natural  life,  and  "in  the  second  place 
upon  the  decease  of  my  said  wife  to  di- 
vide my  said  estate  into  three  equal 
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parts  and  to  pay  over  12b  to  my  Bona  Her-: 
mann  Karstens  and  Henry  Karstens 
each  one  equal  part  or  share  thereof," 
and  to  hold  one  share  upon  trust  for  his 
sons  John  and  Albert  during  their  lives, 
and  upon  the  decease  of  each  of  them 
leaving  issue  to  pay  over  to  said  issue 
the  parent's  part  or  share,  it  was  held 
that  the  difference  in  the  provisions 
made  by  testator  for  his  sons,  and  the 
fact  that,  if  the  gift  to  Hermann  and 
Henry  should  be  construed  as  contin- 
gent, their  children  would  take  nothing 
in  event  of  their  death  during  the  con- 
tinuance of  the  life  estate,  an  intention 
was  manifest  to  give  Hermann  and 
Henry  a  vested  interest  at  the  testator's 
death,  subject  only  to  the  life  estate  of 
the  widow. 

Re  Traver  (1898)  30  App.  Div.  261, 
51  N.  Y.  Supp.  614,  modified  in  (1899) 
161  N.  Y.  54,  56  N.  E.  406,  involved  the 
construction  of  a  will  by  which  testator 
gave  his  wife  all  the  rents,  income,  and 
profits  of  all  his  real  and  personal  estate 
for  and  during  her  life,  with  power  to 
use  such  of  the  corpus  as  might  be  neces- 
sary for  her  reasonable  and  proper  sup- 
port, and  further  provided :  * l  After  the 
death  of  my  said  wife  then  my  said  exec- 
utors shall  pay  what  shall  remain  of  my 
said  personal  and  real  estate  or  the  pro- 
ceeds thereof  to  my  son  Sylvester  P. 
Moore  for  him  to  have  and  hold  the 
same  forever.  In  ease  of  the  death  of 
my  said  son,  Sylvester  P.,  before  the 
death  of  my  said  wife,  without  lawful 
issue,  then  what  shall  remain  of  my 
said  estate  after  the  death  of  my  said 
wife  shall  be  divided  equally  among  my 
brothers  and  sisters,  for  them  to  have 
and  hold  the  same  forever.  In  case  my 
said  son  Sylvester  P.  shall  survive  my 
said  wife  and  the  proceeds  or  what  shall 
remain  of  my  said  estate  at  the  death  of 
my  said  wife  shall  exceed  the  sum  of 
$5,000,  then  and  in  that  case  my  said 
son  shall  pay  unto  Carrie  L.,  the  infant 
daughter  of  my  deceased  son  William  L. 
Moore,  the  sum  of  $1,000;  but  in  case 
there  shall  not  remain  of  said  estate  a 
sum  of  $3,000  and  not  exceeding  $5,000, 
then  my  said  son  shall  pay  unto  said 
Carrie  L.  only  the  sum  of  $500;  and  if 
said  remainder  shall  be  less  than  $3,000, 
then  my  said  son  is  to  pay  nothing  to 
said  Carrie  L.  This  payment  to  Carrie  L. 
is  a  condition  to  his  receiving  the  be- 
quest herein  made  to  him."  It  was  held 
that  notwithstanding  the  effect  of  the 
construction  would  be  partially  to  dis- 
inherit the  issue  of  the  first  object  of 
the  gift*  and  notwithstanding  the  gift 
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over  in  case  of  the. death. of  Sylvester 
without  issue,  the  fact  that  the  provision 
for  the  grandchild  Carrie  was  made  de- 
pendent on  Sylvester's  surviving  the  tes- 
tator's widow  made  it  apparent  that  the 
testator  contemplated  the  son's  receiv- 
ing the  gift,  only  in  case  of  his  surviving 
until  the  time  of  possession. 

In  Cogan  v.  McCabe  (1898)  23  Misc. 
739,  52  N.  Y.  Supp.  48,  where  testator 
devised  all  his  real  estate  to  his  execu- 
tors in  trust  to  pay  over  the  net  ineome 
to  his  wife  during  her  life,  and  after 
her  decease  to  sell  the  rest  of  the  said 
real  estate  and  "the  net  proceeds  of 
said  sale  to  divide  into  four  equal  parts 
or  shares  ...  to  pay  one  share  or 
fourth  part  ...  to  my  son  James 
Cogan,  or  in  the  event  of  his  death  be- 
fore my  said  wife  to  his  lawful  heirs," 
with  a  similar  provision  for  his  daugh- 
ter Catherine,  and  gave  a  fourth  part  to 
the  surviving  children  of  a  deceased 
daughter,  and  a  fourth  part  to  the  chil- 
dren of  another  son,  it  was  held  that,  as 
there  was  no  gift  to  any  of  these  re- 
maindermen other  than  the  direction  to 
pay  or  divide  certain  sums  to  and  among 
them  after  the  widow's  decease,  and  as 
there  was  not  only  no  bequest  before  the 
widow's  death,  but  the  subject-matter 
did  not  then  exist  in  the  shape  and  form 
in  which  it  was  given,  no  interest  vested 
in  any  of  the  remaindermen  until  the 
death  of  the  widow,  as  of  which  time 
the  conversion  of  the  real  estate  and  the 
direction  to  divide  the  proceeds  took 
effect. 

In  Aldridge  v.  Aldridge  (1899)  43 
App.  Div.  411,  60  N.  Y.  Supp.  69,  where 
testator  directed  his  executors  to  con- 
vert all  his  real  and  personal  property, 
with  the  exception  of  a  brick  yard,  into 
money  and  to  divide  the  proceeds,  after 
the  payment  of  his  debts,  among  his 
eight  named  children,  "equally,  share 
and  share  alike,  the  child  or  children  of 
any  deceased  child  to  take  its  parent's 
share,"  and  gave  his  brick  yard  prop- 
erty to  his  executors  in  trust,  during  the 
life  of  his  widow,  to  pay  out  of  the  in- 
come an  annuity  to  the  widow  and  to 
divide  the  surplus,  if  any,  between  his 
children, ' '  heretofore  particularly  named, 
equally,  share  and  share  alike,  the  child 
or  children  of  any  deceased  child  to 
receive  its  parent's  share,"  and  further 
directed  his  executors,  upon  the  death  of 
his  widow,  to  sell  the  brick  yard  prop- 
erty and  "to  divide  the  proceeds  aris- 
ing from  said  sale,  together  with  all 
money  or  moneys  belonging  to  my  said 
estate,  equally  among  all  my  heretofore 
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named  children,  share  and  share  alike, 
the  child  or  children  of  any  deceased 
child  to  take  its  parent's  share/'  it  was 
held  that,  in  view  of  the  direction  to 
divide  not  only  the  proceeds  of  the  brick 
yard  property,  but  also  "all  money  or 
moneys  belonging  to  my  said  estate," 
which  unquestionably  vested  in  the  tea* 
tat  or 's  children  living  at  his  death,  not 
subject  to  be  devested  by  any  contin- 
gency whatever,  the  general  rule  that  a 
gift  in  the  form  of  a  direction  to  divide 
in  future  time  is  contingent  was  inappli- 
cable. 

In  Roosa  v.  Harrington  (1900)  31 
Misc.  529,  65  N.  Y.  Supp.  601,  affirmed 
on  opinion  of  court  below  in  (1901)  57 
App.  Div.  631,  68  N.  Y.  Supp.  1147, 
where  testator,  who  had  devised  a  third 
of  his  residuary  estate  to  a  son,  a  third 
to  a  daughter,  and  a  third  to  a  grand- 
son, by  codicil,  revoked  the  legacy  of 
the  grandson,  and  gave  it  to  his  execu- 
tors in  trust  to  pay  over  the  income 
thereof  to  the  said  grandson  during  his 
life,  or,  if  in  their  discretion  they  should 
at  any  time  think  it  wise  and  for  the 
best  interest  of  the  grandson  to  do  so, 
to  pay  the  principal,  adding:  "And  in 
case  they  should  not  pay  to  him  said 
principal  and  the  said  [grandson]  should 
die  without  leaving  issue  surviving  him, 
then  to  pay  the  said  principal  on  his 
death  to  my  said  son  [name]  and  my 
said  daughter  [name],  to  be  divided 
equally  between  them,  but  in  case  the 
said  [grandson]  shall  die  leaving  issue 
surviving  him,  then  said  principal  shall 
go  and  belong  to  such  issue,"  it  was 
held  that  as  the  ultimate  beneficiaries 
were  named,  and  as  the  postponement 
was  for  the  purpose  of  letting  in  the 
grandson's  life  estate,  the  words,  "then 
to  pay,"  were  intended  to  indicate  the 
time  when  the  right  to  possession  should 
begin,  and  not  that  the  vesting  should 
be  postponed  until  that  time. 

In  Hamlin  v.  Stevens  (1900)  32  Mise. 
434,  66  N.  T.  Supp.  548,  reversed  on 
other  grounds  in  (1901)  59  App.  Div. 
522,  69  N.  Y.  Supp.  255,  where  testator 
directed  his  executors  to  administer  and 
employ  his  residuary  estate  for  the  use, 
benefit,  and  comfort  of  his  wife  during 
her  life,  adding:  "And  at  the  decease 
of  my  wife  the  residue  remaining  of  my 
estate  shall  be  divided  equally  between 
our  children  or  their  heirs,"  it  was  held 
that  the  remainder,  subject  to  the  life 
interest  of  the  wife,  vested  in  the  chil- 
dren upon  the  decease  of  the  testator. 

In  Re  Hogarty  (1901)  62  App.  Div. 
79,  70  N.  Y.  Supp.  839,  affirming  (1901) 
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34  Misc.  -610,  70  N.  Y.  Supp.  428,  where 
testatrix  gave  her  residuary  estate  to 
her  executors  in  trust  to  convert  into 
cash  and  invest  the  proceeds,  and  to  pay 
over  to  a  Bister  the  net  income  arising 
from  one-half*  part  of  said  estate  during 
her  life,  and  ' '  on  the  death  of  my  sister 
.  .  .  to  pay  over,  distribute  and  divide 
the  equal  one-half  part  of  my  said  estate 
to  and  among  the  children  of  my  said 
sister,"  it  was  held  that,  as  the  sister's 
children  did  not  take  by  virtue  of  a 
direct  bequest  or  devise,  but  through  the 
medium  of  the  executors  and  by  virtue 
of  the  trust  vested  in  them,  to  be  exe- 
cuted only  upon  the  death  of  their 
mother,  and  as  the  gift  was  to  them  as 
a  class,  the  rule  that,  where  the  only 
gift  is  found  in  a  direction  to  divide  at 
a  future  time,  the  gift  is  future  and  not 
immediate,  contingent  and  not  vested, 
was  manifestly  applicable. 

In  Hafner  v.  Hafner  (1901)  62  App. 
Div.  316,  71  N.  Y.  Supp.  1,  affirmed  on 
opinion  below  in  (1902)  171  N.  Y.  633, 
63  N.  E.  1117,  where  testator  bequeathed 
all  his  estate,  both  real  and  personal,  to 
his  executors  upon  trust  during  the  life 
of  his  daughter  Rosana,  and  further  pro- 
vided: "After  the  death  of  my  daugh- 
ter Rosana,  I  direct  my  said  executors 
to  cause  my  estate,  both  real  and  per- 
sonal, to  be  divided  into  three  equal 
parts,  as  near  as  may  be,  and  to  pay 
over  and  allot  one  of  such  equal  third 
parts  unto  the  children  of  my  daughter 
Rosana  then  living;  to  pay  over  and 
allot  one  other  equal  third  part  unto  the 
children  of  my  deceased  son  Eugene  then 
living,  and  to  pay  over  and  allot  the 
other  equal  third  part  unto  my  grand- 
daughter Loretta  Donlon,"  with  a  pro- 
vision as  to  the  disposition  to  be  made 
of  the  property  in  the  event  of  the  death 
of  any  of  such  grandchildren  in  Ro- 
sana 's  lifetime,  it  was  held  that  as  there 
was  no  gift  elsewhere  than  in  the  direc- 
tion to  divide,  or  which  could  vest  an- 
terior to  the  time  of  division,  nor,  in  the 
will,  any  words  which  would  import  a 
gift  other  than  in  the  direction  to  divide 
and  distribute,  the  gift  was  not  imme- 
diate ;  but  vested  only  when  the  division 
should  be  made  after  the  expiration  of 
the  trust. 

In  Re  Watts  (1902)  68  App.  Div.  357, 
74  N.  Y.  Supp.  75,  where  testator  pro- 
vided: "All  the  rest,  residue  and  re- 
mainder of  my  estate  I  give  and  bequeath 
as  follows  .  .  .  one-third  part  thereof 
I  give  the  use  or  interest  thereof  to  my 
daughter  Betsy  and  her  husband  Samuel 
Hendrickson,  as  long  as  either  of  them 
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lives,  and  after  their  death  I  give  said 
one  third  to  the  children  of  my  said 
daughter  Betsy*  if  she  have  any;  if  not, 
then  to  go  to  all  my  grandchildren,"  it 
was  held  that  as  there  was  no  trust  cre- 
ated, nor  was  the  gift  embodied  in  merely 
a  direction  to  divide  or  to  pay  or  to  dis- 
tribute at  a  future  time,  the  mere  ex- 
pression, " after  their  death,"  was  not 
sufficient  to  render  the  gift  to  the  chil- 
dren contingent. 

In  Lese  v.  Miller  (1902)  71  App.  Div. 
195,  75  N.  Y.  Supp.  675,  affirming  (1900) 
33  Misc.  306,  68  N.  Y.  Supp.  554,  where 
testator  devised  all  his  property  to  his 
executors  in  trust  to  get  in  and  invest, 
and  pay  the  net  income  to  his  wife  dur- 
ing the  term  of  her  natural  life,  and, 
"after  the  decease  of  my  said  wife,  then 
to  convey,  assign,  transfer  and  set  over 
all  the  rest,  residue  and  remainder  of 
any  estate  .  .  .  wheresoever  situated, 
unto  my  children  ...  in  equal  por- 
tions, share  and  share  alike  (the  issue 
of  any  of  such  children  who  may  have 
died  before  the  death  of  my  said  wife 
taking,  per  stirpes,  the  share  that  their 
deceased  parent  would  have  taken  if  liv- 
ing),1' it  was  held  that,  as  there  was  no 
language  used  in  the  will  which  could  be 
construed  as  a  gift  over  to  the  children 
until  after  the  death  of  the  wife,  no 
interest  vested  in  them  prior  to  such 
time. 

In  Kunhardt  v.  Bradish  (1902)  39 
Misc.  103,  78  N.  Y.*Supp.  902,  where 
testator,  after  reciting  that  he  would  be 
entitled  to  the  sum  of  £13,000  sterling 
on  the  death  of  a  brother,  bequeathed  to 
his  executors  out  of  such  fund  the  sum 
of  £4,500  in  trust  to  invest  the  same 
and,  during  the  life  of  his  daughter  Har- 
riet, to  apply  the  income  and,  in  their 
discretion,  any  portion  of  the  principal, 
to  her  use  so  far  as  might  be  necessary 
or  desirable  for  her  greatest  comfort, 
and,  secondly,  to  the  use  of  his  two 
daughters  Eliza  and  Catharine  in  equal 
shares,  "and  upon  the  decease  of  my 
said  daughter  Harriet  to  assign  and  pay 
the  remaining  principal  and  unexpended 
income  of  the  said  fund  to  my  said  two 
daughters  Eliza  and  Catharine  Trenor  in 
equal  shares,  and  the  residue  of  said 
annuities  (meaning  the  £13,000)  over 
and  above  all  said  sums  of  £4,500  I 
give  and  bequeath  to  my  said  two  daugh- 
ters Eliza  and  Catharine  Trenor  in  equal 
shares,  to  their  own  use  respectively," 
it  was  held  that,  as  it  was  evidently  tes- 
tator's intention  that  his  two  daughters, 
Eliza  and  Catharine,  should  ultimately 
receive    the    whole    of    the    fund    of 
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£13,000,  the  vesting  of  £4,500  being 
merely  suspended  or  postponed  during 
Harriet 's  lifetime,  the  case  fell  within 
the  rule  that,  even  though  there  is  no 
other  gift  in  the  will  than  that  con- 
tained in  a  direction  to  pay  or  distribute 
in  the  future,  yet,  if  such  payment  or 
distribution  appears  to  be  postponed  to 
let  in  some  intermediate  estate,  the 
ulterior  legatees  will  take  a  vested  in* 
terest  at  the  death  of  the  testator. 

In  Re  Conger  (1903)  81  App.  Div.  493, 
80  K.  Y.  Supp.  933,  where  testator  be- 
queathed 200  shares  of  stock  to  his  wife 
and  daughter  during  their  natural  lives, 
and  to  a  son-in-law,  should  he  survive 
both  testator's  wife  and  daughter,  the 
income  of  such  stock  during  his  life,  and 
went  on  to  provide:  " After  the  death 
of"  the  wife,  daughter,  and  son-in-law, 
"I  give,  devise  and  bequeath  unto"  a 
legatee  named,  forty  shares  of  stock,  de- 
scribing it,  "the  use  whereof  is  herein- 
before given  to  the  three  persons  above 
named,"  it  was  held  that,  as  the  word- 
ings employed  by  the  testator  were  in 
the  present  in  each  instance,  the  employ- 
ment of  the  phrase,  "after  the  death," 
of  the  life  tenants  had  no  other  effect 
than  to  postpone  the  time  of  enjoyment. 

In  Denison  v.  Denison  (1904)  96  App. 
Div.  418,  89  N.  Y.  Supp.  126,  affirmed 
without  opinion  in  (1905)  183  N.  Y. 
505,  76  N.  E.  1093,  where  testator  de- 
vised to  his  executors  certain  real  estate 
to  hold,  during  the  joint  natural  lives  of 
his  two  daughters,  in  trust  to  apply  the 
net  income  to  the  use  of  one  of  them 
during  her  life,  and  from  and  after  her 
death  leaving  the  other  daughter  her 
surviving,  and  during  the  life  of  such 
other  daughter,  to  apply  the  surplus  in- 
come to  the  use  of  the  children  of  his 
first-named  daughter  her  surviving  and 
the  issue  of  such  as  might  then  be 
deceased,  and  continued:  "Upon  the 
death  of  the  survivor  of  my  two  said 
daughters,  Pauline  and  Adele,  then  I 
devise  said  one  third  of  said  two  stores 
in  fee  to  the  children  of  my  said  daugh- 
ter, Pauline,  and  the  issue  of  such  as 
may  be  then  deceased,  share  and  share 
alike,  per  stirpes  and  not  per  capita,"  it 
was  held  that  the  remainder  did  not 
vest,  prior  to  the  termination  of  the 
trust. 

In  Re  Hitchins  (1904)  43  Misc.  485, 
89  N.  Y.  Supp.  472,  affirmed  without 
opinion  in  (1905)  101  App.  Div.  612,  92 
N.  Y.  Supp.  1128,  which  is  also  affirmed 
without  opinion  in  (1905)  181  N.  Y.  533, 
74  N.  E.  1118,  where  testator  gave  his 
entire  estate  upon  trust  to  support  his 
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wife  during  her  widowhood,  "and,  upon 
her  death  or  remarriage,  to  go  to  the  ob- 
jects of  my  bounty  hereinafter  named/9 
and,  after  the  death  of  his  wife,  directed 
various  sums  to  be  paid  to  different  per- 
sons with  the  proviso  that,  in  case  the 
whole  value  of  his  estate  at  the  time  of 
his  death  should  be  less  than  $40,000, 
said  legatees  should  be  reduced  propor- 
tionately, it  was  held  that  as,  in  case  of 
several  of  the  legacies,  provision  was 
made  that,  on  the  death  of  the  original 
beneficiary,  they  should  go  to  "his  heirs 
and  assigns,"  and  as  the  amount  of  the 
legacies  was  fixed  with  reference  to  the 
value  of  the  estate  at  the  time  of  tes- 
tator's death,  it  was  apparent  that  he 
intended  and  did  make  a  present,  and 
not  future,  gift. 

In  Re  Stooum  (1905)  94  N.  Y.  Supp. 
588,  where  testator  gave  his  residuary 
estate  upon  trust  to  pay  the  income  to  a 
daughter  during  her  life,  and  further 
provided:  "Upon  her  death  the  said 
trust  estate  shall  be  divided  equally 
among"  certain  persons  named,  it  was 
held  that  the  title  to  the  remainder 
would  not  vest  until  the  death  of  the 
daughter. 

In  Re  Keogh  (1905)  47  Misc.  37,  95 
N.  Y.  Supp.  191,  affirmed  in  (1906)  112 
App.  Div.  414,  98  N.  Y.  Supp.  433,  where 
testator  gave  a  fifth  part  of  his  estate 
in  trust  to  pay  the  net  income  to  his 
brother  John  J.  Jones,  and  further  pro- 
vided that  "immediately  upon  his  death, 
the  said  trustees  and  survivors  and  sur- 
vivor of  them  shall  grant,  convey,  trans- 
fer and  deliver  over  the  said  remaining 
one-fifth  part  of  my  estate  so  given  to 
them  in  trust  as  last  aforesaid,  and  any 
income  thereof  remaining  in  their  hands, 
to  the  lawful  children  of  my  said  brother 
in  equal  portions,  share  and  share  alike, 
and  to  the  child  or  children  of  any  who 
may  be  dead,  the  grandchild  or  children 
in  such  case  to  take  the  same  share  or 
portion  that  the  parent  would  have  taken 
if  living.  In  case  my  said  brother  John 
J.  Jones  shall  die  leaving  no  child,  chil- 
dren, grandchild  or  grandchildren  him 
surviving,  I  direct  the  said  trustees  then 
to  grant,  convey,  transfer  and  deliver 
over  the  said  remaining  one-fifth  part  of 
my  estate  so  given  to  them  in  trust  as 
last  aforesaid,  together  with  any  income 
thereof  remaining  in  their  hands,  to  the 
children  of  my  sisters  hereinbefore  men- 
tioned," it  was  held  that,  as  there  was 
nothing  in  the  will,  taken  as  a  whole,  or 
taking  the  language  above  quoted  alone, 
disclosing  an  intent  or  purpose  that  any 
part  of  the  trust  estate  created  should 
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vest  before  the  date  of  distribution,  or 
any  purpose  to  clothe  those  entitled  to 
an  estate  in  remainder  therein  with  any 
power  in  any  manner  over  it,  during  the 
running  of  the  life  estate,  the  case  was 
one  for  the  application  of  the  general 
rule  that,  where  there  is  no  gift,  but  by 
a  direction  to  executors  or  trustees  to 
pay  or  divide  and  to  pay  at  a  future 
time,  the  vesting  in  the  beneficiaries  will 
not  take  place  until  the  time  arrives. 

In  United  States  Trust  Co.  v.  Baker 
(1906)  51  Misc.  657, 102  N.  Y.  Supp.  194* 
where  a  testatrix  gave  a  sum  of  money 
in  trust,  inter  alia,  to  pay  her  son  the 
interest  upon  the  sum  of  $5,000  during 
his  lifetime,  "and  at  his  death  to  pay  to 
his  children,  or  to  the  survivor  or  sur- 
vivors of  them,  the  sum  of  $5,000,"  it 
was  held  that,  as  there  were  no  words  of 
direct  gift,  and  as  the  gift  was  one  to  a 
class,  it  was  designed  to  be  contingent, 
and  survivorship  at  the  time  of  the  dis- 
tribution was  an  essential  condition  to 
the  acquisition  of  the  gift. 

In  Re  Allison  (1907)  53  Misc.  222, 102 
N.  Y.  Supp.  887,  affirmed  in  (1907)  122 
App.  Div.  898,  107  K  Y.  Supp.  1119, 
which  is  affirmed  in  (1909)  194  N.  Y. 
540,  87  N.  E.  1114,  where  a  testator  gave 
certain  notes  and  mortgages  in  trust  to 
pay  the  interest  to  his  son  and  grandson 
during  their  lives,  and  at  the  grandson's 
death  the  principal  to  the  grandson's 
children,  if  any,  adding :  "If  not,  it  shall 
be  paid  to  my  granddaughter,  Frank 
Swardhout,  or  her  heirs,"  it  was  held 
that,  as  the  person  entitled  to  take  and 
the  event  upon  which  she  was  to  take 
were  both  certain,  the  granddaughter 
took  a  vested  interest,  subject  to  be  de- 
vested in  case  the  grandson  should  leave 
issue. 

In  Runyon  v.  Grubb  (1907)  119  App. 
Div.  17, 103  N.  Y.  Supp.  149,  affirmed  in 
(1908)  192  N.  Y.  586,  85  N.  E.  1115, 
where  testator  gave  to  his  wife  all  his 
property,  "for  her  support  during  her 
natural  life  or  widowhood,  and,  in  case 
of  her  death  or  marriage,  the  whole  es- 
tate, both  real  and  personal,  to  be  divided 
equally,  share  and  share  alike,  between 
my  surviving  children,"  and  the  issue  of 
any  deceased,  it  was  held  that,  as  the 
postponement  of  the  payment  was  evi- 
dently for  the  purpose  of  letting  in  the 
life  estate  of  the  widow,  the  children's 
interest  vested  at  testator's  death. 

In  Hess  v.  Zahn  (1908)  57  Misc.  515, 
107  N.  Y.  Supp.  951,  where  testator  gave 
his  residuary  estate  to  his  executors  in 
trust  to  pay  the  net  income  arising  there- 
from to  his  wife  during  her  natural  life, 
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as  long  as  she  should  remain  his  widow, 
and,  after  directing  what  should  be  done 
in  case  of  her  marriage,  went  on  to  pro- 
vide: "It  is  my  will,  and  I  do  hereby 
direct  that  upon  the  death  of  my  said 
wife  Margaretha  all  my  estate  real  and 
personal  which  may  then  remain  undi- 
vided shall  be  divided  into  three  equal 
parts,  one  of  which  equal  parts  I  give 
and  bequeath  to  my  son  William  or  to 
his  heirs  at  law  should  he  have  died; 
another  of  said  equal  parts  I  give  to  my 
son  Henry  or  to  his  heirs  at  law  should 
he  have  died,"  and  gave  the  third  re- 
maining part  in  trust  for  his  daughter 
and  her  children,  it  was  held  that,  as 
there  was  no  gift  apart  from  the  direc- 
tion to  divide  at  a  future  time,  the  inter- 
ests of  the  sons  were  contingent,  and 
dependent  upon  their  surviving  the  life 
beneficiary. 

In  Trowbridge  v.  Coss  (1908)  126  App. 
Div.  679,  110  N.  Y.  Supp.  1108,  affirmed 
without  opinion  in  (1909)  195  N.  Y.  596, 
89  N.  E.  1114,  where  testator  gave  his 
residuary  estate  to  his  executor  during 
the  lives  of  his  intended  wife  and  his 
daughter  Mary,  with  power  to  sell  and 
dispose  of  the  same  at  public  or  private 
sale  upon  their  death,  and  in  the  mean- 
time to  divide  the  income  among  his  chil- 
dren, including  the  issue  of  his  intended 
marriage,  and  his  intended  wife,  share 
and  share  alike,  the  share  of  the  wife, 
however,  to  cease  upon  her  marriage,  and 
further  provided:  "On  the  death  of  the 
survivor  of  my  said,  intended  wife  and 
my  daughter  Mary  I  give,  devise  and  be- 
queath my  said  property,  real  and  per- 
sonal, to  my  children,  including  the  issue 
of  my  said  intended  marriage,  share  and 
share  alike,  the  children  of  any  deceased 
child  to  take  the  share  of  the  deceased 
parent,' '  it  was  held  that  the  testator's 
children  took  not  as  a  class,  but  as  ten- 
ants in  common,  and  therefore  that  the 
case  was  governed  by  the  rule  that  a 
future  estate  is  vested,  where  there  are 
persons  in  being  who  would  have  an  im- 
mediate right  to  the  possession,  upon  the 
ceasing  of  the  precedent  estate;  and  that 
the  use  of  the  words,  "on  the  death  of 
the  survivor  of  my  said  intended  wife 
and  my  said  daughter  Mary,"  did  not 
show  a  contrary  intent. 

In  Re  Talhnadge  (1908)  60  Misc.  394, 
113  N.  Y.  Supp.  621,  modified  in  (1909) 
132  App.  Div.  544,  117  N.  Y.  Supp.  3, 
where  testator,  who  had  given  to  his  wife 
the  income  of  all  his  property  during  her 
natural  life,  went  on  to  provide:  "At 
tlie  death  of  my  wife  I  hereby  direct  my 
executor  hereinafter  named  to  divide  my 


remaining  estate  between  my  sisters  and 
brothers,  or  their  heirs,  share  and  share' 
alike,  and  I  hereby  empower  and  author- 
ize my  executor  to  sell  and  convey  any 
real  estate  necessary  to  carry  out  this 
provision,"  it  was  held  that  the  ease  was 
within  the  rule  that,  where  there  is  no 
gift  but  by  a  direction  to  executors  to 
pay  or  divide  at  a  future  time,  the  vest- 
ing in  the  beneficiaries  will  not  take 
place  until  that  time  arrives. 

In  Re  Tims  (1909)  63  Misc.  148,  118 
N.  Y.  Supp.  507,  testator  bequeathed  to  his 
two  nieces  the  use  of  all  the  rest,  residue 
and  remainder  of  his  real  estate  during 
the  term  of  their  joint  lives,  and  for  and 
during  the  lifetime  of  the  survivor,  add- 
ing: "And  subject  to  said  life  estate 
therein  ...  I  give,  devise  and  bequeath 
the  said  rest,  residue  and  remainder  of 
the  real  estate  of  which  I  shall  die  seized 
unto  my  nephews  [naming  them]  and: 
unto  my  niece  [name],  in  equal  shares, 
to  them,  their  heirs  and  assigns  forever," 
and  bequeathed  all  his  residuary  per- 
sonal estate  in  trust  to  invest  and  to  pay 
the  income  to  his  two  nieces  above 
named,  or  to-  the  survivor  of  them,  dur- 
ing their  lives,  ' '  and,  at  the  termination 
of  the  last  of  said  life  estates,  to  divide 
the  said  remainder  of  my  personal  estate 
equally  between  my  nephews  [naming" 
them]  and  my  niece  [naming  her],"  and 
further  providing  that:  "In  the  event 
of  the  death  of  [the  nephews  and  niece] 
before  the  legacies  hereinbefore  be- 
queathed or  devised  to  them  become* 
vested  in  them,  or  before  the  time  ap- 
pointed for  the  distribution  of  the  resi- 
due of  my  personal  estate,  the  legacies 
or  distributive  shares  or  both  of  the  one 
or  ones  so  dying  shall  not  lapse,  but  shall 
pass  to  their  children  then  surviving  in 
equal  shares."  It  was  held  that,  not- 
withstanding the  form  of  the  gift  of  the 
residuary  personal  estate,  the  intention 
of  the  testator  that  his  nephews  and 
niece  were  to  take  vested  interests 
therein  at  his  decease  was  evidenced  by 
the  circumstance  that  the  clause  dispos- 
ing of  the  real  property,  giving  a  life 
estate  to  the  same  person  to  whom  the 
life  estate  in  the  personalty  was  given, 
with  remainder  over  to  the  same  persons, 
gave  them  a  vested  remainder;  by  the 
fact  that  a  construction  of  the  gift  as 
contingent  would  have  resulted  in  a  par- 
tial intestacy;  by  the  attempt  of  the 
testator,  in  the  clause  last  above  quoted, 
to  provide  for  the  only  possible  contin- 
gency which  could  defeat  the  vesting  of 
the  remainder;  and  by  the  language  of 
such  clause,  in  which  the  testator  directed 
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that  the  legacies  or  distributive  shares, 
or  both,  should  pass  to  the  children,  in- 
stead  of  using  the  language  of  the  pre- 
ceding clause,  and  directing  the  trustees 
to  "  divide* '  the  distributive  shares 
among  the  children. 

In  Whitwell  v.  Whitwell  (1911)  146 
App.  Div.  270,  130  N.  Y.  Supp.  906,  a 
controversy  arising  out  of  the  same  will, 
it  was  held  that  the  interest  taken  by  a 
child  of  a  nephew  dying  before  the  time 
appointed  for  the  distribution  was  vested, 
the  expression,  "shall  pass  to,"  being 
taken  as  tantamount  to  an  express  gift, 
rendering  inapplicable  the  rule  that, 
when  a  testamentary  gift  is  found  only 
in  a  direction  to  divide  at  a  future  time, 
the  gift  is  future  and  contingent,  and 
not  vested. 

In  Vanderpoel  v.  Burke  (1909)  63 
Misc.  645,  118  N.  Y.  Supp.  548,  where 
testator  gave  all  his  property  "in  the 
following  manner,  to  wit:  I  give,  devise 
and  bequeath  unto  my  beloved  wife 
[name]  all  my  lands  and  appurtenances, 
personal  property,  and  all  others  which 
I  may  be  entitled  to  ...  as  long  as  she 
lives.  After  her  death  it  is  to  be  divided 
equally  between  my  children,"  it  was 
held  that,  as  no  trust  of  any  kind  was 
created,  no  gift  over  bey  on  4  the  testa- 
tor's children  was  made,  and  no  expres- 
sion of  any  kind  was  used  to  indicate  an 
intention  on  the  part  of  the  testator  to 
postpone  the  vesting  of  the  shares  of  his 
respective  children  until  the  death  of 
their  mother,  and  no  words  of  contin- 
gency were  used,  nor  any  words  indicat- 
ing an  intention  on  the  part  of  the  testa- 
tor to  constitute  a  class  of  his  children, 
determinable  only  at  the  death  of  the 
life  tenant,  with  the  right  of  survivor- 
ship, as  to  the  entire  estate,  in  such  of 
his  children  as  should  be  living  at  that 
time,  the  case  was  within  the  rule  that  a 
future  estate  is  vested,  where  there  is  a 
person  in  being  who  would  have  an  im- 
mediate right  to  the  possession  of  the 
property,  on  the  determination  of  the 
precedent  estate. 

In  National  Park  Bank  v.  Billings 
(1911)  144  App.  Div.  536,  129  N.  Y. 
Supp.  846,  affirmed  on  opinion  of  court 
below  in  (1911)  203  N.  Y.  556,  96  N.  E. 
1122,  testator  gave  all  his  property  to  his 
executors  in  trust  to  set  aside  and  invest 
a  certain  sum  for  the  benefit  of  a  sister, 
and  to  hold  the  balance  of  the  estate  for 
the  benefit  of  his  widow  during  her  life- 
time, and  further  provided:  "And  if 
my  son  and  daughter,  my  only  two  chil- 
dren, shall  both  be  living  at  the  time  of 
my  wife's  death,  or  if  one  or  both  of 
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them  should  then  be  dead  leaving  issue 
living  at  the  time  of  my  wife's  death, 
then  it  is  my  will  and  I  direct  that  my 
trustees  and  executors,  or  the  survivor 
of  them,  do  and  shall  at  once  upon  the 
death  of  my  wife  divide  the  principal  of 
my  estate,  excepting  the  $10,000  invested 
for  my  said  sister,  if  she  still  be  living, 
into  two  equal  portions  or  shares,  and 
shall  set  apart  one  share,  one-half  part, 
for  my  son  or  his  issue,  and  one  share, 
the  other  half  part,  for  my  daughter  or 
her  issue, ' '  and  directed  that,  if  the  son 
should  not  have  attained  the  age  of 
twenty-five  years  at  the  time  of  the 
wife's  death,  his  share  should  be  held 
by  the  trustee  until  he  should  attain  that 
age,  when  it  should  be  paid  over;  and 
further  provided  that  if  his  son  should 
be  dead  at  the  time  of  the  wife's  death, 
leaving  issue  him  surviving  at  the  time 
of  her  death,  or  if  he  should  die  at  any 
time  between  the  death  of  testator's  wife 
and  his  attaining  the  age  of  twenty-five 
years,  leaving  issue  then  surviving,  then 
the  trustees  should,  in  either  of  these 
events,  at  once  pay  over  and  distribute 
his  said  share,  in  equal  proportions,  to 
and  among  such  of  his  children  as  should 
then  be  living  and  the  issue  of  such  as 
should  then  be  dead,  per  stirpes  it  was 
held  that,  as  the  will  contained  no  words 
of  gift  to  the  testator's  son  and  daugh- 
ter, but  only  a  direction  to  the  trustees 
to  pay  over  at  a  future  time,  they  took 
no  vested  interest  during  the  lifetime  of 
the  widow. 

In  Staples  v.  Mead  (1912)  152  App. 
Div.  745, 137  N.  Y.  Supp.  847,  where  tes- 
tator gave  his  residuary  estate  in  trust 
to  pay  over  the  income,  one  third  to  his 
wife  for  her  use,  support,  and  mainte- 
nance, one  third  to  his  daughter,  and  one 
third  to  his  grandchildren  living  at  his 
death  and  to  the  issue  of  any  grandchild 
who  might  have  died  leaving  issue,  and, 
upon  the  death  of  the  wife,  to  pay  over 
the  income,  during  the  life  of  his  daugh- 
ter, one  half  thereof  to  said  daughter 
and  the  remaining  half  to  his  grandchil- 
dren  living   at   his   death,   concluding: 
' '  And  upon  the  death  of  my  said  daugh- 
ter, I  then  give,  devise  and  bequeath  my 
entire  estate  unto  my  grandchildren  and 
to  the  issue  of  any  grandchild  who  may 
have    died    leaving   issue,    equally,   per 
stirpes  and  not  per  capita,  share  and 
share  alike,"  it  was  held  that  the  use  of 
the  word  "then"  was  not  sufficient  to 
indicate  an  intention  that  the  interest  of 
the  grandchildren  should  not  vest  until 
the  termination  of  the  precedent  estate. 

In  Be  United  States  Trust  Co.  (1912) 
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78  Misc.  227, 138  N.  Y.  Supp.  150,  testa- 
tor  gave    his    residuary    estate    to    his 
executor  in   trust   to   pay  to  his   wife 
during  her  life  a  stated  annuity,  and  to 
pay  over  all  the  surplus  income  to  his 
brother  George,  "upon  account  of  the 
principal   of   the    legacies   to   my   said 
brother  hereinafter  provided  for  him; 
and  upon  the  further  trust,  in  case  of 
the  death  of  my  said  brother  George  dur- 
ing the  lifetime  of  my  said  wife,  to  pay 
over  such  surplus  income  annually  to  the 
eldest  then   surviving  son   of  my   said 
brother,  on  account  of  the  principal  of 
his  share  or  interest  in  the  residue  of  my 
estate  as  hereinafter  provided;  and  upon 
the  further'  trust,  upon  the  death  or  re- 
marriage  of  my   said    wife,   whichever 
shall  first  occur,  to  pay  the  following 
legacies  in  the  order  in  which  they  are 
named,  that  is  to  say:    (1)   To  pay  to 
my  brother,  David  S.  Egleston  $25,000, " 
etc.,  "and  upon  the  further  trust,  upon 
the  death  of  my  said  wife,  whichever 
event  shall  happen  first,  and  after  pay- 
ment and  satisfaction  of  the  above  lega- 
cies, and  of  all  the  foregoing  provisions 
of  this  my  will,  to  transfer,  pay  over  and 
deliver  all  balance,  residue  and  remain- 
der of  my  estate  of  every  nature  and 
kind    whatever,    real   or   personal,    and 
wheresoever    situated,    in    equal    parts, 
share  and  share  alike,  to  the  then  sur- 
viving   children    of    my    said    brother 
George  W.  Egleston,  or  the  whole  thereof 
to  the  one  such  child  then  surviving,  if 
all  the  others  should  have  died  before 
then."    It   was   held   that,   as   testator 
must  have  known  that  his  brother  David 
was  an  old  man  and  childless,  and  that, 
in  all  human  probability,  he  would  die 
childless  before  testator's  widow,  he  did 
not  expressly  deprive  him  of  a  legacy  in 
that  event,  but,  on  the  other  hand,  pro- 
vided   for    the    disposition    of   legacies 
given  in  the  same  clause  to  other  per- 
sons, in  event  of  the  death  of  any  of 
them  before  the  decease  of  the  life  bene- 
ficiary; and  as  the  postponement  of  the 
payment  of  the  legacy  to  David  was  evi- 
dently to  let  in  the  wife 's  life  estate,  the 
legacy  to  David  vested  in  him  at  the 
testator's  death,  and  was  not  contingent 
upon  his  surviving  the  life  beneficiary. 

In  Klinger  v.  Klinger  (1913)  140  N.  Y. 
Supp.  147,  where  testator  gave  all  his 
estate  to  his  wife  during  her  life,  and 
directed  that  "after  her  death  (or  in  the 
event  of  my  wife  the  said  Margarita 
Klinger  getting  married  again)  the  whole 
property,  real  and  personal,  is  to  be  di- 
vided into  five  equal  parts  and  shared 
share  and  share  alike  among  my  five 
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children  or  their  heirs,"  it  was  held  that 
the  case  was  governed  by  the  rule  that 
where  the  only  words  of  gift  are  found 
in  the  direction  to  divide  or  pay  at  a 
future  time,  the  gift  is  future,  not  imme- 
diate, contingent,  not  vested. 

In  Re  Faust  (1913)  83  Misc.  250,  145 
N.  Y.  Supp.  842,  where  testator  pro- 
vided: ''After  the  death  of  [the  life 
beneficiary]  I  direct  my  executors  ...  to 
divide  the  same  into  six  equal  parts  or 
shares  and  to  pay  one  equal  part  or 
share  to  the  following  of  her  sisters  if 
living,  or  the  children  of  such  as  shall 
be  dead,"  it  was  held  that  futurity  was 
annexed  to  the  substance  of  the  gift,  and 
therefore  only  those  persons  surviving 
the  life  tenant  were  entitled  to  share. 

In  Re  Gurnee  (1914)  84  Misc.  324,  147 
N.  Y.  Supp.  396,  affirmed  in  (1914)  165 
App.  Div.  920,  150  N.  Y.  Supp.  1088, 
which  is  affirmed  in  (1915)  214  N.  Y. 
.660,  108  N.  E.  1095,  where  testator  gave 
to  a  sister  the  use  or  income  of  $20,000 
during  her  lifetime,  adding:  "And  after 
her  decease  I  give  $10,000  of  the  princi- 
pal of  said  sum  to  her  daughter,"  it  was 
held  that,  as  the  remainder  was  created 
by  words  of  present  gift,  and  the  only 
contingency  was  a  death  certain  to  occur, 
and  the  remainderman  was  known  and 
picked,  the  postponing  clause  was  to  be 
regarded  as  relating  only  to  the  period 
of  actual  enjoyment;  and  accordingly, 
that  the  bequest  to  the  sister's  daughter 
was  a  present  gift,  vesting  immediately 
upon  the  death  of  the  testator. 

In  Re  Morss  (1914)  85  Misc.  676,  149 
N.  Y.  Supp.  41,  where  a  decedent  gave 
the  sum  of  $15,000  in  trust  to  pay  the 
income  to  A  for  life,  and  upon  A 's  death 
to  pay  the  principal  to  B,  B  took  a  vested 
interest  immediately  on  the  death  of  the 
decedent. 

In  Re  Finck  (1915)  168  App.  Div.  135, 
153  N.  Y.  Supp.  534,  reversing  (1914)  87 
Misc.  537,  149  N.  Y.  Supp.  598,  where 
testator  provided:  "After  my  lawful 
debts  are  paid  I  give  to  my  wife  Mary 
all  my  real  and  personal  property,  and 
she  is  to  have  control  during  her  life- 
time, and  at  her  death,  within  sixty  days 
thereafter,  my  entire  estate  is  to  be  sold 
at  public  auction,  and  all  the  proceeds 
and  all  other  money  belonging  to  my  es- 
tate shall  be  equally  divided  among  my 
children,  namely,  Lizzie,  Katie,  Henry, 
Joseph  and  Edward,  and  if  any  of  my 
children  are  not  living  at  that  time  her 
or  his  share  is  to  go  to  her  or  his  heir 
or  heirs, ' '  it  was  held  that  under  the  rule 
that,  where  the  only  words  of  gift  are 
found  in  a  direction  to  divide  or  pay 


1188     ANNOTATION— POSTPONED  GIFTS  AS  VESTED  OR  CONTINGENT. 


over  at  a  future  time,  the  gift  is  contin- 
gent, and  the  rule  that,  where  the  gift  is 
of  money  and  the  direction  to  convert 
the  estate  is  absolute,  the  legacy  given 
to  a  class  of  persons  vests  in  those  who 
answer  the  description  and  are  capable 
of  taking  at  the  time  of  the  conversion, 
a  daughter  dying  in  the  widow 's  lifetime 
had  no  interest  of  which  she  could  dis- 
pose by  her  will. 

In  Re  Duffy  (1915)  90  Misc.  251,  152 
N.  Y.  Supp.  894,  affirmed  on  opinion 
below  in  (1915)  171  App.  Div.  914,  155 
N.  Y.  Supp.  1103,  where  a  testator  di- 
rected his  executors  to  convert  his  effects 
and  to  invest  the  proceeds  safely  at  in- 
terest for  the  sole  benefit. of  his  sister 
Ellen  C.  Duffy,  and  then  went  on  to  pro- 
vide: "In  event  of  the  death  of  the  said 
Ellen  C.  Duffy  before  the  death  of  my 
niece  Ellen  Brady,  or  my  sisters  Alicia 
and  Ann,  or  my  nephews  Peter  J.  and 
John  Brady,  I  will  that  one  half  of  the 
above  property  be  conveyed  to  my  niece 
Ellen  Brady,  $1,000  to  my  sister  Ann, 
and  the  balance  or  residue  to  my  sister 
Alicia,  to  be  conveyed  at  her  death  to 
her  children  (Peter,  John  and  Mary). 
Should  either  of  the  above  sisters  or 
nieces  and  nephews  die  before  the  death 
of  my  sister  Ellen  it  is  my  will  that  the 
property  be  divided  pro  rata  on  the 
above  basis  between  the  persons  above 
mentioned,' '  it  was  held  that,  as  the  only 
words  of  gift  were  found  in  the  direction 
to  divide  or  pay  at  a  future  time,  the 
remainder,  after  the  life  estate  of  his 
sister,  was  contingent. 

In  Re  Lotz  (1915)  92  Misc.  683,  157 
N.  Y.  Supp.  685,  where  testatrix  gave  a 
fund  in  trust  to  pay  the  income  thereof 
to  her  husband  during  his  life  or  contin- 
uance as  a  widower,  and  then  proceeded : 
"After  the  death  or  remarriage  of  my 
said  husband,  I  direct  my  executors  here- 
inafter named  their  survivor  or  succes- 
sors, to  divide  the  amount  bequeathed  to 
my  husband  by  the  second  clause  of  this 
my  last  will,  into  five  equal  shares  or 
portions  .  .  .  and  to  pay  over  one  of  said 
equal  shares  or  portions  to  each  of  my 
children  [naming  four  of  them],  the  re- 
maining one  equal  share  or  portion  to  be 
invested  and  the  income  derived  there- 
from to  be  paid  to  my  daughter  Caroline 
Dieffenbach  for  and  during  her  natural 
life,  and  after  her  death  the  principal 
sum  of  said  remaining  share  or  portion 
to  be  equally  divided  between  my  re- 
maining children,  share  and  share  alike/' 
it  was  held  that  the  naming  of  the  per- 
sons to  take  in  remainder,  with  the  fact 
that  the  trustee  was  directed  to  divide 

L.R.A.1918E. 


the  property  into  five  equal  shares  or 
portions,  not  into  as  many  shares  as 
there  should  be  survivors  of  decedent's 
children,  and  the  fact  that  there  was  no 
gift  over,  beyond  the  four  children  first 
named,  of  any  of  the  shares  in  the  case 
of  a  death  among  them,  indicating  a  con- 
viction on  the  part  of  the  testatrix,  that 
she  had  exhausted  her  testamentary  in- 
tention with  respect  to  those  four  shares, 
overcame  the  implication  arising  from 
the  form  of  the  gift,  and  the  children 
took  vested  interest  at  their  mother's 
death. 

In  Re  Rand  (1916)  158  N,  Y.  Supp. 
141,  where  testator  gave  his  residuary 
estate  to  his  executors  as  trustees  to 
divide  in  twenty- four  equal  parts,  to  re- 
ceive the  rents,  income,  and  profits  of  six 
equal  parts,  and  to  pay  over  the  same  to 
his  sister  during  her  life,  and  further 
provided:  "At  her  death  I  direct  that 
such  six  twenty-fourths  be  divided  into 
equal  shares  or  parts,  one  part  to  be  and 
become  the  property  of  the  children  of 
my  brother  Albert  T.  Rand,  the  other 
share  or  part  to  be  and  to  become  the 
property  of  my  brother  Jasper  R.  Rand, " 
it  was  held  that  a  provision  for  the  divi- 
sion of  the  estate  after  the  termination 
of  the  life  estate  was  not  sufficient,  in 
itself,  to  prevent  the  vesting  of  the  gift 
to  Jasper,  but  merely  showed  an  intent 
to  defer  the  enjoyment. 

In  Mount  v.  Harris  (1916)  172  App. 
Div.  256, 158  N.  Y.  Supp.  339,  where  tes- 
tator gave  a  share  of  his  estate  to  a  son 
for  life,  and  added:  "After  his  death, 
such  share,  part,  or  portion,  is  to  be 
equally  divided  between  his  children, ' '  it 
was  held  that  the  interest  taken  by  the 
children  was  contingent  on  surviving 
their  parent. 

In  Re  Van  Kleeck  (1916)  95  Misc.  40, 
158  N.  Y.  Supp.  539,  where  testator  gave 
and  bequeathed  "unto  my  executors  and 
their  survivors  in  trust  five  thousand 
($5,000)  dollars  to  be  by  them  safely  in- 
vested, and  the  income  of  the  same  to  be 
handed  to  Mrs.  Daniel  W.  Leeds,  wife  of 
Daniel  W.  Leeds,  and  at  her  decease  the 
principal  to  go  to  her  daughter,"  it  was 
held  that,  as  there  was  no  express  direc- 
tion that  the  remainder  interest  should 
be  paid  to  the  daughter  by  the  trustee  or 
through  the  interposition  of  a  power  in 
trust  reposed  in  the  executors,  but  the 
trustee  was  given  the  title  to  the  $5,000 
only  in  order  that  she  might  hold  the 
same  in  trust  for  the  life  of  the  benefi- 
ciary, and  as  the  words,  "principal  to  go 
to  her  daughter,"  were,  in  effect,  words 
of  direct  and  immediate  gift,  the  daugh- 
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ter's  right  to  the  $5,000  was  not  contin- 
gent upon  her  surviving  her  mother. 

In  Be  Vander  Roest  (1916)  95  Misc. 
21,  160  N.  Y.  Supp.  215,  affirmed  in 
(1916)  175  App.  Div.  941,  161  N.  Y. 
Supp.  1148,  which  is  affirmed  in  (1917) 
220  N.  Y.  664, 116  N.  E.  1081,  where  tes- 
tator devised  all  his  real  estate  to  his 
executors  in  trust  to  pay  over  the  net 
income  therefrom  to  his  wife  during  her 
lifetime,  or  so  long  as  she  should  remain 
his  widow,  and  further  provided :  ' '  After 
the  death  of  my  beloved  wife  Mary 
Vander  Roest,  or  until  such  time  as  she 
shall  cease  to  be  my  widow,  the  trust 
hereby  created  shall  cease,  and  I  order 
and  direct  my  executors  hereinafter 
named,  or  such  of  them  as  may  qualify 
to  act,  to  sell  and  dispose  of  all  my  real 
estate,  and  wheresoever  the  same  may 
be  situate,  and  divide  the  net  proceeds 
thereof,  and  distribute  the  same  equally 
among  my  surviving  children,  share  and 
share  alike, "  and  likewise  bequeathed  to 
his  executors  his  personal  property  in 
trust  to  invest  and  pay  the  income  to  his 
wife  during  widowhood,  adding:  "After 
the  death  of  my  wife,  or  until  such  time 
as  she  may  cease  to  be  my  widow,  the 
trust  in  my  personal  property  shall  cease 
and  the  same  shall  be  distributed  equally 
among  my  surviving  children,  share  and 
share  alike,"  it  was  held  that,  as  the 
children  were  to  take  only  through  the 
medium  of  a  power  in  trust,  futurity,  was 
annexed  to  the  substance  of  the  gift,  and 
warranted  the  application  of  the  prin- 
ciple that,  where  a  future  interest  is 
devised  not  directly  to  a  given  person, 
but  indirectly,  through  the  exercise  of  a 
power  conferred  upon  trustees,  the  de- 
vise is  designed  to  be  contingent;  and 
survivorship  at  the  time  of  distribution 
is  an  essential  condition  to  the  acquisi- 
tion of  an  interest  in  the  subject  of  the 
gift 

In  Re  Spitzmiller  (1916)  96  Mise.  381, 
160  N.  Y.  Supp.  501,  where  testator,  who 
had  given  his  wife  a  life  estate  in  prac- 
tically, the  entire  property,  directed  that 
at  her  decease  his  executors  should  in- 
vest the  sum  of  $10,000  for  the  benefit 
of  their  daughter-in-law  during  her  nat- 
ural life,  concluding  with  the  provision: 
"All  of  the  rest  of  my  personal  property 
and  estate  remaining  at  the  time  of  the 
deeease  of  my  wife,  other  than  the  bank 
stock  as  aforesaid,  I  give  and  bequeath 
to  my  daughter  Cora  Laub  and  to  my 
sons  Louis  Spitzmiller,  William  Spitz* 
miller,  to  be  divided  between  them 
equally,  share  and  share  alike ;  and  upon 
the  decease  of  my  daughter-in-law  Carrie 
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Spitzmiller  the  sum  of  $10,000  shall  like- 
wise be  divided  equally  between  my 
daughter  Cora  Laub  and  my  sons,"  nam- 
ing them,  share  and  share  alike,  it  was 
held  that,  having  regard  to  the  rule  that, 
when  the  testator  postpones  payment  of 
a  legacy  simply  for  the  purpose  of  creat- 
ing an  intermediate  interest  in  some 
other  person,  upon  the  determination  of 
which  interest  the  legacy  is  to  be  paid, 
such  legacies  are  prima  facie  treated  as 
vested  upon  the  testator's  death,  and  not 
contingent,  and  the  fact  that  there  was 
no  contingency  or  restriction  in  the  be- 
quest to  the  four  children  after  the 
determination  of  the  life  estate  to  Carrie 
Spitzmiller,  their  interest  in  the  $10,000 
was  not  contingent  upon  their  surviving 
the  time  of  payment. 

In  Be  Peters  (1916)  96  Misc.  535,  161 
N.  Y.  Supp.  847,  where  testatrix  gave  a 
third  of  her  estate  in  trust  for  the  benefit 
of  her  daughter, ' '  to  pay  the  net  income 
therefrom  as  often  as  half  yearly  to  her 
during  her  life,  and  in  trust  upon  and 
after  her  death  to  pay  over  and  divide 
the  principal  ox  capital  thereof  to  and 
among  the  children  of  my  said  daughter, 
in  equal  shares,  upon  their  severally  be- 
coming twenty-one  years  of  age,  and, 
during  their  minority,  to  apply  the  in- 
come of  each  child's  share  to  his  or  her 
use,  toward  their  support  and  mainte- 
nance," it  was  held  that  the  interests  of 
the  children  were  not  contingent  upon 
surviving  their  mother. 

In  Re  Myers  (1916)  98  Misc.  108,  162 
N.  Y.  Supp.  119,  where  testatrix  be- 
queathed to  her  executors  $100,000  in 
trust  to  apply  the  income  to  the  use  and 
benefit  of  a  nephew  during  his  life,  add- 
ing: "And  in  case  he  shall  not  survive 
me,  I  give  and  bequeath  the  said  princi- 
pal sum  of  $100,000  to  his  lawful  issue, 
per  stirpes  and  not  per  capita.  And  I 
further  direct  that  at  the  death  of  the 
said  [nephew]  in  case  he  shall  survive 
me,  my  executor  or  executors  shall  pay 
the  said  $100,000  to  his  children,  Helen 
Pearsall  and  Thomas  Pearsall,  share  and 
share  alike,"  it  was  held  that,  although 
the  construction  of  the  above-quoted 
paragraph,  standing  alone,  might  be  open 
to  doubt,  the  fact  that  Helen  and  Thomas 
Pearsall  were  made  beneficiaries  of  the 
remainder  interest  in  funds  bequeathed 
to  other  relatives,  some  of  which  were 
clearly  vested,  the  provision  in  question 
should  likewise  be  regarded  as  not  con- 
tingent upon  their  surviving  the  life 
beneficiary. 

In  Re  Petheram  (1916)  97  Misc.  302, 
162  N.  Y.  Supp.  953,  affirmed  in  (1917) 


1190     ANNOTATION— POSTPONED  GIFTS  AS  VESTED  OR  CONTINGENT. 


178  App.  Div.  953, 165  N.  Y.  Supp.  1106, 
where  testatrix  gave  her  residuary  estate 
to  her  executors  in  trust,  with  power  of 
sale  and  investment,  to  pay  the  net  in- 
come to  her  grandson  during  his  life, 
"and  at  his  death  to  transfer  said  real 
estate,  if  unsold,  and  its  proceeds,  if 
sold,  and  all  the  trust  funds  created  by 
this  section,  to  his  lawful  child  or  chil- 
dren, if  any,  him  surviving,' '  it  was  held 
that  the  language  used  by  the  testatrix 
indicated  that  she  did  not  intend  that 
the  remainder  should  vest  upon  her  death 
in  the  then  lawful  child  or  children  of 
the  grandson,  but  should  be  postponed 
until  the  time  for  distribution  had  ar- 
rived, and  then  to  vest  in  such  persons 
as  should  answer  to  the  description. 

In  Re  McQueen  (1917)  99  Misc.  185, 
163  N.  Y.  Supp.  287,  testatrix  gave  her 
residuary  estate,  both  real  and  personal, 
to  her  executor  in  trust  to  apply  the  in- 
come therefrom  to  the  payment  of  the 
sum  of  $60  annually  to  one  of  the  ulti- 
mate beneficiaries,  "until  such  time  as 
she  shall  come  into  the  possession  of  the 
bequest  as  hereinafter  mentioned,"  and 
to  apply  the  rest  of  the  income  to  the  use 
and  support  of  two  nieces  and  a  nephew 
so  long  as  they  should  live,  and  to  the 
survivor  or  survivors  of  them,  "and 
after  the  death  of  the  three  .  .  .  the 
whole  of  said  property,  principal  and  in- 
terest, to  be  paid  over  and  divided  as 
follows:  One  third  of  whole  of  said 
property  to  be  equally  divided  between 
Isabella  Jeanette,  Til  ley  and  Catharine 
Davidson  Ahrens,  to  have  and  to  hold 
the  same  to  them  and  their  heirs  and 
assigns  forever,  the  remaining  two  thirds 
of  whole  of  said  property  to  be  equally 
divided  between ' '  certain  persons  named. 
It  was  held  that,  as  it  was  evident  that 
the  postponement  of  the  payment  over 
of  the  corpus  of  the  estate  was  for  the 
purpose  of  letting  in  the  intermediate 
life  estate,  as  the  beneficiaries  of  the 
corpus  were  designated  absolutely,  and 
there  was  no  substituted  gift  to  take  ef- 
fect in  the  event  of  the  death  of  such 
beneficiaries,  that  a  gift  of  a  part  of  the 
income  from  the  property  was  made  to 
one  of  them  until  the  time  should  come 
for  her  to  receive  her  share  of  the  cor- 
pus, and  that  the  legatees  were  to  have 
and  to  hold  their  share  of  the  estate  by 
the  terms  of  the  will, ' '  to  them  and  their 
heirs  and  assigns  forever,"  the  legatees 
took  a  present  vested  gift  at  the  death 
of  the  testatrix. 

In  Re  Clapp  (1917)  177  App.  Div.  83, 
163  N.  Y.  Supp.  902,  it  was  held  that, 
under  a  will  by  which  testator  gave  all 
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his  bonds,  stocks,  mortgages,  and  other 
securities  in  trust  to  pay  over  the  income 
to  his  sons  during  their  lives,  and,  on 
the  death  of  each,  to  pay  over  the  one 
third  of  the  principal  fund  in  their 
hands,  "as  follows,  namely,  three  quar- 
ters of  said  one  third  to  the  children  or 
their  guardian  of  the  one  so  dying,  share 
and  share  alike,  and  retain  the  remaining 
quarter  in  their  hands  upon  the  further 
trust  to  pay  the  interest  and  income 
thereof  to  the  widow  of  my  son  so  dying, 
during  the  time  she  remains  his  widow 
and  single,  and  on  her  death  to  pay  the 
said  principal  sum  (one  fourth  of  one 
third)  over  to  the  said  children  of  the 
one  so  dying  or  their  heirs,  share  and 
share  alike,"  the  gift  to  the  children  of 
a  son  was  contingent  upon  their  surviv- 
ing their  father. 

In  Bryer  v.  Finnen  (1917)  178  App. 
Div.  671, 165  N.  Y.  Supp.  805,  where  tes- 
tator gave  all  his  residuary  estate  to  his 
wife  during  her  life,  adding:  "And  after 
her  death  I  direct  that  my  real  estate  be 
sold  and  the  personal  property  be  con- 
verted into  cash  and  the  proceeds  thereof 
be  divided  among  my  nieces  and  nephews 
[naming  them]  and  the  survivor  and  sur- 
vivors of  them,  share  and  share  alike, 
and  to  their  heirs  and  assigns  forever," 
it  was  held  that,  as  there  was  no  gift  but 
by  the  direction  to  divide  at  a  future 
time,  futurity  was  annexed  to  the  sub- 
stance of  the  gift,  and  none  might  take 
except  those  designated  by  the  will  as 
qualified  to  take  at  the  time  of  the 
division. 

In  Brinson  v.  Wharton  (1851)  43  N.  O. 
(8  Ired.  Eq.)  80,  where  testator  gave  his 
wife  all  the  residue  of  his  property  dur- 
ing her  widowhood,  and,  if  she  should 
marry,  directed  that  all  the  remaining 
property,  both  real  and  personal,  should 
be  equally  divided  between  his  wife  and 
children,  share  and  share  alike,  it  was 
held  to  be  clear  that  the  testator  intended 
to  give  the  property  to  his  wife  during 
her  life,  and  then  to  his  children,  to  be 
equally  divided  between  them,  with  a 
proviso  that,  if  his  wife  should  marry, 
her  particular  estate  in  the  whole  should 
determine,  and  she  would  be  entitled  to 
a  child's  part;  and  that,  under  this  con- 
struction, all  of  the  children,  at  the 
death  of  the  testator,  took  a  present  es- 
tate to  be  enjoyed  in  future. 

In  Conly  v.  Kincaid  (1864)  60  N.  O. 
(1  Winst.  Eq.)  44,  where  testator  gave 
his  wife  real  and  personal  property  for 
life,  and  directed  that  at  her  death  it 
should  be  sold  and  the  money  equally 
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divided  among  his  children,  it  was  held 
that  the  children  took  a  vested  interest. 
In  Falls  v.  McCulloch  (1867)  62  N.  0. 
(Phills.  Eq.)  140,  where  testator  directed 
"the  negroes  to  be  sold  at  my  wife's 
death  and  equally  divided  among  all  my 
children,"  it  was  held  that  the  remain- 
der was  vested. 

In  Jervis  v,  Lewellyn  (1902)  130  N.  0. 
616,  41  S.  E.  873,  where  testator  be- 
queathed all  his  real  and  personal  prop- 
erty to  his  wife  during  her  natural  life, 
adding:  "And  at  her  death  I  give,  will* 
bequeath  and  devise  to  my  negro  slaves 
[naming  them],  each  $100,  to  be  paid  to 
them  by  my  executors  hereinafter  named, 
and  to  be  paid  to  them  before  the  title 
to  my  real  estate  shall  be  conveyed,"  it 
was  held  that  the  slaves  took  vested  in- 
terests in  the  legacies,  the  enjoyment 
only  being  postponed. 

In  Bowen  v.  Hackney  (1904)  136  N.  0. 
187,  67  L.R.A.  440,  48  S.  E.  633,  it  was 
held  that,  under  a  will  giving  real  estate 
to  testator's  wife  for  life,  and  providing 
that,  at  the  expiration  of  the  life  estate 
"that  which  is  given  to  her  for  life  shall 
be  equally  divided  between  all  my  chil- 
dren, share  and  share  alike,  the  repre- 
sentatives of  such  as  may  have  died  to 
stand  in  the  place  of  their  ancestors," 
no  estate  vested  in  the  children  until  the 
widow's  death. 

In  Richey  v.  Johnson  (1876)  30  Ohio 
St.  288,  where  a  will,  made  only  a  day 
or  two  before  testator's  death,  gave  his 
wife  the  use  of  a  farm  during  her  life, 
and  further  provided:  "I  devise  my 
executors,  or  the  survivors  of  them,  after 
the  decease  of  my  said  wife,  shall  sell 
said  last-mentioned  farm,  either  at  pub- 
lic or  private  sale,  and  that  the  proceeds 
thereof  be  divided  equally  between  my 
brothers  and  sisters  and  their  heirs — the 
children  of  any  that  may  be  dead  to  have 
the  shares  of  their  deceased  parents,"  it 
was  held  that  as  the  direction  for 'divi- 
sion was  the  only  gift,  and  as  the  persons 
to  take  were  not  named,  but  were  de- 
scribed as  classes  of  persons,  the  legacies 
remained  contingent  during  the  life  of 
£he  widow 

In  Collier  y.  Grimesly  (1880)  36  Ohio 
St.  17,  where  testator  gave  his  wife  the 
use  of  certain  real  estate  during  widow- 
hood, and  provided  that,  when  she  should 
cease  to  be  his  widow,  the  profits  and 
benefits  of  the  land  should  be  equally 
divided  between  his  children  and  a 
grandson,  and  then  directed  that  when 
his  son  Samuel  should  arrive  at  the  age 
of  twenty-one  years  the  real  estate  should 
be  sold,  provided  that  his  wife's  widow- 
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hood  should  have  ceased  before  that 
time,  "and  to  be  divided  between  them 
as  follows,"  going  on  to  specify  the 
shares  which  her  children  and  grandson 
should  each  take,  it  was  held  that  each 
took,  at  the  death  of  the  testator,  a 
vested  interest  in  the  proceeds  of  the 
sale. 

In  Barr  v.  Denney  (1909)  79  Ohio  St. 
358,  87  N.  E.  267,  where  testator  left  a 
will  by  which  he  gave  the  whole  of  his 
estate,  both  real  and  personal,  to  his  wife 
during  her  natural  life,  except  certain 
payments  directed  to  be  made  to  certain 
of  his  children  in  order  to  make  them 
equal  with  two  sons  who  had  already  re- 
ceived a  part  of  his  estate,  and  further 
provided  that,  "after  the  death  of  my 
wife,  I  desire  that  the  whole  of  my  prop- 
erty, both  real  and  personal,  be  sold  by 
my  executors,  and  after  expenses  are 
paid  to  distribute  equally  to  my  legal 
heirs,"  it  was  held  that,  as  the  testator 
evidently  had  in  contemplation  all  of  his 
property  and  all  his  family  when  he 
made  his  will,  and  as,  although  the  will 
was  made  when  death  was  imminent,  he 
made  no  devise  or  bequest  specifically  to 
any  of  his  children,  nor  to  all  as  a  class, 
but  disposed  of  it  simply  by  a  gift  to 
"his  legal  heirs,"  without  making  any 
gift  over,  either  by  remainder  or  execu- 
tory devise,  the  legacy  did  not  vest  until 
the  time  of  distribution. 

In  Dennis  v.  Mullane  (1886)  1  Ohio 
C.  C.  399, 1  Ohio  C.  D.  223,  testator  gave 
to  his  children  ' '  and  their  children  which 
they  now  have  and  may  have  hereafter, 
until  said  children  shall  become  of  law- 
ful age,  the  use  or  rent  of  my  aforesaid 
real  estate,  to  be  divided  equally  between 
them  all,  both  parents  and  children, 
share  and  share  alike.  But  should  any 
one  or  more  of  their  children  decease  be- 
fore they  become  of  age  as  aforesaid, 
such  deceased  children's  shares  of  the 
aforesaid  rent  of  my  real  estate  shall  be- 
come as  common  stock  and  be  divided 
equally  between  parents  and  children, 
share  and  share  alike,  as  aforesaid.  But 
as  each  one  of  their  children  shall  be- 
come of  age  as  aforesaid,  such  child's 
share  of  the  aforesaid  rent  shall  become 
the  property  of  his  or  her  parent,  during 
the  natural  lifetime  of  said  parent.  But 
if  either  of  my  aforesaid  children  should 
decease  and  leave  one  or  more  of  their 
children  under  lawful  age,  then  shall 
such  deceased  parent's  share  or  shares 
be  paid  to  their  guardian,  who  shall  ex- 
pend the  same  in  bringing  up  said  minor 
children  until  they  shall  become  of  age 
as  aforesaid,  at  which  time  all  of  the 
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aforesaid  shares  shall  be  divided,  share 
and  share  alike,  among  the  children  of 
the  aforesaid  deceased  parent  until  the 
last  one  of  my  deceased  children  shall 
have  deceased."  It  was  held  that,  as 
the  will  clearly  showed  that  testator 
made  no  distinction  between  his  children, 
or  between  his  grandchildren,  the  words, 
"at  which  time  I  give  and  bequeath," 
did  not  show  an  intention  that  the  estate 
should  not  vest  until  the  death  of  his 
last  child,  but  that  his  intention  was  that 
it  should  vest  in  all  his  grandchildren 
living  at  the  time  of  his  death,  subject  to 
be  opened  up  to  let  in  other  afterborn 
grandchildren. 

In  Weymouth  v.  Irwin  (1897)  7  Ohio 
S.  &  C.  P.  Dec.  91,  5  Ohio  N.  P.  248, 
where  testator,  after  giving  successive 
personal  estates  in  all  his  property  to  his 
wife  and  certain  of  his  children,  fur- 
ther provided:  "After  the  death  of  the 
above-named  children,  I  desire  that  the 
whole  estate  of  both  real  and  personal 
property  be  sold  and  the  proceeds  of  the 
same  divided  equally  between  the  heirs 
of  Mary  A.  Johnson  as  one  share,  the 
heirs  of  Horace  Weymouth  as  one  share, 
William  Weymouth  as  one  share,  and 
Gregory  Weymouth  as  one  share,  pro- 
vided, if  Gregory  Weymouth  desires  to 
purchase  the  old  homestead,  he  shall  be 
allowed  $1,000  more  than  an  equal  share 
if  he  does  buy  it,"  and  the  testator  knew 
when  he  executed  the  will  that  Mary 
A.  Johnson  and  Horace  Weymouth — a 
daughter  and  son — had  been  dead  for 
several  years,  and  that  each  left  children 
who  were  then  living,  it  was  held  that, 
as  the  postponement  of  the  division  of 
the  proceeds  of  the  land  did  not  arise- 
from  the  situation  of  the  legatees,  or  any 
of  them,  on  account  of  a  want  of  an 
existing  present  capacity  at  the  time  of 
the  death  of  the  testator  to  take  ot  enjoy, 
nor  because  the  ascertainment  of  the 
persons  to  take  was  referred  to  a  future 
period,  but  was  merely  for  the  purpose 
of  letting  in  the  intermediate  life  estate, 
the  ultimate  beneficiaries  took  interests 
vesting  at  testator's  death. 

In  Thompson  v.  O'Dell  (1901)  22  Ohio 
G.  C.  200,  12  Ohio  C.  D.  396,  where  tes- 
tator gave  his  wife  all  his  property  for 
life,  and  at  her  death  directed  all  his 
property  to  be  sold,  "and  the  proceeds 
arising  therefrom  equally  divided  among 
the  following  persons  or  their  legal  rep- 
resentatives, being  eleven  divisions  as 
follows,"  it  was  held  that  the  words, 
"or  their  legal  representatives,"  were 
words  of  limitation,  and  not  of  substitu- 
tion,  and,  accordingly,  that  the  legatees  | 
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took  vested  interests  at  the  death  of  the 
testator 

In  Knisely  v.  Young  (1912)  33  Ohio 
C.  C.  439,  where  testator  gave  certain 
realty  to  his  widow  for  life,  and  further 
directed:  "It  is  my  will  that,  within  a 
reasonable  time  after  the  death  of  my 
wife,  my  executors  proceed  to  sell  said 
lot  above  described  at  public  or  private 
sale  as  they  deem  best  and  divide  the 
proceeds  equally  between  my  five  chil- 
dren [naming  them],  and  should  any  of 
said  children  be  deceased  at  the  time  of 
my  death  or  the  distribution  of  said  pro- 
ceeds of  sale,  then  the  share  of  any  such 
to  go  to  the  heirs  of  such  deceased  child 
or  children,  so  the  proceeds  of  said  lot 
may  vest  in  my  children  and  their  heirs 
forever,"  it  was  held  that,  as  the  direc- 
tion to  convert  the  property  into  money 
was  imperative,  and  the  persons  ulti- 
mately entitled  were  uncertain,  the  be- 
quest did  not  vest  until  the  time  for 
distribution. 

In  Stevens  v.  Cabroll,  ante,  1095, 
where  a  testator,  who  had  given  his  wife 
all  his  real  estate  during  her  life,  went 
on  to  provide :  "I  hereby  give  and  be- 
queath unto  my  daughter  Maggie  Som- 
merville  the  sum  of  $2,000  to  be  paid 
upon  the  death  of  my  said  wife  Emily 
F.  Stevens  and  to  be  paid  out  of  pro- 
ceeds that  may  be  derived  from  my 
home  place,  consisting  of  about  150 
acres  in  Lane  county,  Oregon,  where  I 
am  now  living.  If  my  son  Welby  Ste- 
vens so  desires,  he  can  pay  said  $2,000 
out  of  his  private  individual  funds  at  or 
before  the  death  of  my  said  wife,  Emily 
F.  Stevens,  instead  of  paying  said  sum 
out  of  proceeds  to  be  derived  from  my 
home  place.  ...  I  give,  devise  and  be- 
queath unto  my  son  Welby  Stevens,  my 
home  place  ...  to  become  and  be  his 
property  absolutely  upon  the  death  of 
my  said  wife  Emily  F.  Stevens,  and 
upon  payment  of  said  $2,000  as  above," 
it  was  held  that,  as  the  gift  was  present 
and  its  payment  was  postponed  for  no 
reason  personal  to  or  in  the  interest  of 
the  legatee,  but  solely  for  the  benefit 
of  the  widow,  the  right  to  receive  it  be- 
came vested  in  the  daughter  upon  the 
death  of  her  father. 

In  Kaser  v.  Kaser  (1913)  68  Or.  163, 
137  Pac.  187,  where  testator,  who  had 
given  all  his  property  to  his  wife  fox 
life,  went  on  to  provide  that  upon  her 
death  "it  is  my  will  that  ail  my  said 
property  be  divided  between  my  said 
children  [naming  them],  share  and  share 
alike.  In  the  event  that  any  of  my  chil- 
dren named  in  paragraph  two,  hereof, 
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die  leaving  lawful  issue,  it  is  my  will 
that  said  issue  take  the  share  thereby 
left  to  their  parent ;  providing,  however, 
that  if  any  of  my  children  should  marry 
and  die  leaving  husband  or  wife  sur- 
viving but  no  issue,  it  is  my  will  that 
such  surviving  husband  or  wife  of  my 
child  or  children,  as  the  ease  may  be, 
take  nothing  by  this  will,"  it  was  held 
that,  although  the  gift  was  in  the  form 
of  a  direction  to  divide,  the  presumption 
raised  by  such  expression  was  rebutted, 
by  the  circumstance  that  the  postpone- 
ment was  to  enable  an  intermediate  en- 
joyment by  the  tenant  for  life;  and  ac- 
cordingly that  the  children  took  a  vested 
interest  upon  the  testator's  death. 

In  Rosengarten  v.  Ashton  (1910)  228 
Pa.  389,  77  Atl.  662,  where  testator,  who 
had  directed  a  moiety  of  his  residuary 
estate  to  be  held  in  trust  during  the 
lives  of  his  children,  directed  that,  upon 
the  death  of  the  last  of  them,  the  trus- 
tees should  make  distribution  of  it, 
"equally  to  and  among  all  my  grandchil- 
dren and  the  issue  of  such  as  may  be 
dead,  such  issue  to  take  the  share  the 
parent -would  have  taken  if  living  at 
the  time  of  the  death  of  my  last  surviv- 
ing child,"  it  Was  held  that  there  was 
nothing  to  take  the  case  out  of  the  rule 
that,  where  the  direction  to  pay  or  di- 
vide constitutes  the  bequest,  the  vesting 
of  -the  interest  itself  is  postponed,  and 
not  merely  the  possession  or  enjoyment 
of  it. 

In  Burd  v.  Burd  (1861)  40  Pa.  182, 
where  testator,  who  had  given  the  use 
of  his  residuary  personal  estate  to  his 
"brother  Joseph  for  life,  went  on  to  pro- 
Tide:  "At  the  death  of  my  brother 
Joseph  Burd  it  is  my  will  and  I  hereby 
give  and  bequeath  to  my  nephew  Ed- 
ward Burd,  son  of  the  said  Joseph, 
$2,000  of  the  principal  aforesaid,  and  to 
the  other  children  of  the  said  Joseph 
Burd  who  shall  be  living  at  the  time  of 
my  death  I  give  and  bequeath  the  rest 
and  residue  of  the  principal,  to  be 
equally  divided  among  them,  share  and 
share  alike,"  it  was  held  that  the  legacy, 
when  looked  at  in  connection  with  the 
antecedent  life  interest  granted  to  the 
brother  in  the  same  fund,  was  clearly 
vested;  especially,  as  the  gift  was  one 
of  residue,  so  that  a  contrary  construc- 
tion would  produce  an  intestacy. 

In  Patterson  v.  Hawthorn  (1824)  12 
Berg.  &  R.  (Pa,)  114,  where  testator 
ordered  all  his  real  estate  to  be  sold,  and 
the  proceeds  put  out  at  interest  during 
the  life  of  his  wife,  to  whom  the  interest 
waft  to  be  paid,  atad *  further  provided :  1 
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"At  the  decease  of  my  wife,  I  do  allow 
the  price  of  land  shall  be  equally  di- 
vided among  my  two  sons,"  naming 
them,  "and  my  daughters  [naming 
them],  and  their  heirs,  in  six  equal 
parts,"  it  was  held  that,  as  there  was 
in  the  will  no  intimation  of  an  intent, 
in  case  of  the  death  of  any  of  the  chil- 
dren before  their  mother,  to  give  the 
shares  of  those  so  dying  to  the  survivors, 
but,  on  the  contrary,  the  money  was,  at 
all  events,  to  be  divided  into  six  parts 
and  paid  to  his  six  children  "or  their 
heirs,"  the  intention  was  that  the  chil- 
dren should  take  a  vested  interest. 

In  Minnig  v.  Batdorff  (1847)  5  Pa. 
503,  it  was  held  that,  under  a  devise  to 
testator's  daughter  for  life,  with  a  fur- 
ther provision,  "that  when  my  said 
daughter  depart  this,  her  natural  life, 
the  children  which  are  from  or  born  of 
her  body  shall  hold  and  possess  my  said 
land  or  plantation.  Item,  I  do  give. and 
bequeath  my  land  and  plantation  (at  the 
time  of  my  said  daughter,  her  decease), 
to  the  children  which  are,  come  and  born 
of  and  from  her  body,"  the  children 
took  a  vested  remainder  at  testator's  de- 
cease, subject  to  open  and  let  in  after- 
born  children,  and  not  one .  contingent 
upon  surviving  their  mother. 

In  Buckley  v.  Reed  (1850)  15  Pa.  83, 
where  testator  directed  his  real  and  per- 
sonal estate  to  be  sold  (with  some  mi- 
important  exceptions),  and  the  net  pro- 
ceeds to  be  divided  among  his  children, 
"share  and  share  alike,  and  at  the  times 
of  their  severally  arriving  at  the  age  of 
twenty-one  years,"  excepting,  however, 
from  the  primary  disposition,  $1,000, 
which  he  ordered  to  be  placed  at  inter- 
est for  the  use  of  his  widow,  and  with 
respect  to  which  he  further  provided: 
"And  at  the  decease  of  my  dear  wife, 
that  part  of  my  estate  set  apart  for  her 
use  shall  then  be  divided  amongst  my 
surviving  children  or  their  heirs  as  last 
above  directed,"  it  was  held  that  their 
interest  in  the  fund  bequeathed  to  them 
at  the  death  of  the  widow  vested  at  the 
same  time  as  their  interest  in  the  rest 
of  the  property,  namely,  at  the  death  of 
the  testator. 

In  McClure's  Appeal  (1872)  72  Pfc. 
414,  where  testator,  after  making  pro- 
vision for  his  wife  by  giving  her  all  his 
household  furniture  and  one  half  of  all 
his  other  personal  property,  and  the 
whole  of  his  real  estate  for  life,  to  be 
defeasible  as  to  a  moiety  thereof  in  the 
event  of  her  marriage,  and  giving  to  a 
brother  and  sister  pecuniary  legacies  out 
of  his  personal  estate,  directed  the  rest- 
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due  thereof,  if  any,  to  be  equally  di- 
vided among  all  his  nephews  and  nieces, 
and,  at  his  wife 's  decease,  his  real  estate 
to  be  sold  and  equally  divided  among 
his  nephews  and  nieces,  individuating 
them  by  their  names,  and  declaring  that 
each  should  have  an  equal  share,  it  was 
held  that,  as  it  was  clear  that  the  tes- 
tator did  not  intend  to  die  intestate  as 
to  any  portion  of  his  property,  and  the 
gift  was  to  the  nephews  and  nieces  not 
as  a  class,  but  as  individuals,  without 
words  of  survivorship,  and  with  no  be- 
quest over  in  the  event  of  their  death 
in  the  lifetime  of  the  widow,  and  as  the 
postponement  was  evidently  in  order  to 
make  provision  for  the  widow,  the  lega- 
cies vested  in  the  testator's  nephews 
and  nieces  immediately  on  his  death. 

In  Mull  v.  Mull  (1876)  81  Pa,  393, 
where  a  testator  gave  his  wife  the  yearly 
interest  of  the  sum  of  $3,000,  to  be  held 
in  trust  for  her  during  her  life,  "and 
after  her  decease  I  direct  that  the  said 
principal  of  $3,000  shall  be  equally  di- 
vided among  all  my  children  or  their 
legal  heirs  if  any  of  my  children  should 
die  before  such  mentioned  period  doth 
arrive,"  it  was  held  that  the  words,  "or 
their  legal  heirs,"  were  words  of  suc- 
cession, and  not  of  substitution,  and  that 
the  form  of  the  bequest,  "to  be  equally 
divided  among  all  my  children,"  and  the 
absence  of  any  gift  over  of  the  principal 
of  the  legacy  in  the  event  of  the  death 
of  any  of  his  children  in  the  lifetime  of 
his  widow,  required  the  legacy  to  be 
construed  as  vested. 

In  Chess's  Appeal  (1878)  87  Pa.  362, 
30  Am.  Rep.  361,  where  testator  devised 
certain  real  estate  to  his  son,  directing 
that,  in  case  said  son  should  die  without 
leaving  any  legitimate  issue,  the  land 
should  be  sold  and,  after  paying  certain 
legacies,  that  the  balance  should  be 
equally  divided  amongst  all  his  legiti- 
mate grandchildren,  born  or  to  be  born, 
share  and  share  alike,  it  was  held  that, 
as  the  contingency  attached  to  the  gift 
of  the  grandchildren  was  annexed  not  to 
their  capacity  to  take,  but  to  an  event 
independent  of  them,  the  representa- 
tives of  grandchildren  who  died  before 
the  son 's  death  were  entitled  to  share  in 
the  distribution  with  the  grandchildren 
then  living. 

In  Pleasonton's  Appeal  (1882)  99  Pa. 
362,  where  testator  provided  that,  after 
the  death  of  certain  persons,  "and  so 
soon  as  the  youngest  surviving  child  of 
my  said  niece  Caroline  shall  attain 
twenty-one  years  of  age  (and  not  be- 
fore)   to  divide  the  personal  property 
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with  all  its  accumulations  and  to  make 
partition  of  all  the  real  estate,  in  equal 
parts  and  shares,  share  and  share  alike, 
to  and  among  the  then  surviving  children 
of  my  said  niece  Caroline,  and  the  chil- 
dren or  lawful  issue  of  any  child  of  my 
said  niece  who  may  then  be  dead  having 
left  children  or  lawful  issue  him  or  her 
surviving,"  per  stirpes,  with  a  gift  over 
in  default  of  such  children  or  issue  of 
deceased  children,  it  was  held  that,  as 
the  persons  to  take  could  not  be  ascer- 
tained until  the  termination  of  the 
precedent  estate,  the  remainder  interests 
were  contingent. 

In  Muhlenberg's  Appeal  (1883)  103 
Pa.  587,  it  was  held  that,  under  a  will 
by  which  testator  gave  the  income  of 
his  residuary  estate  to  his  wife  during 
her  life,  adding:  "After  the  death  of 
my  wife  [name]  I  direct  my  executors 
or  the  survivor  of  them  to  sell  all 
my  real  estate,  collect  all  outstanding 
moneys  and  divide  the  amounts  by  giv- 
ing an  equal  share  to  each  child  or  its 
heirs,"  it  was  held  that  the  words,  "or 
its  heirs,"  were  words  of  limitation,  and 
not  of  substitution,  and  therefore  that 
there  was  no  contingency  annexed  to  the 
substance  of  the  gift,  but  merely  to  the 
time  of  enjoyment,  and,  hence,  that  the 
legacies  to  the  children  must  be  treated 
as  vested  at  testator's  death. 

In  Churchman's  Appeal  (1888)  9  Sad- 
ler (Pa.)  428,  12  Atl.  600,  where  a  tes- 
tator gave  divers  legacies  payable  at 
the  death  of  his  wife,  and  further  pro- 
vided :  ' '  Have  also  directed  that  certain 
legacies  be  paid  at  the  decease  of  my 
wife.  It  is  my  will  and  I  so  direct  that 
if  any  of  the  legatees  die  before  her 
without  leaving  lawful  issue,  him  or  her 
surviving,  living  at  my  said  wife's  de- 
cease, then  the  legacy  of  the  one  so 
dying  shall  lapse  for  the  benefit  of  the 
final  residue  of  my  estate;  but  if  such 
legatee  leaves  such  lawful  issue  him  or 
her  surviving  who  shall  be  living  at  the 
decease  of  my  wife,  then  I  direct  that 
such  issue  shall  receive  the  legacy  which 
was  bequeathed  to  his,  or  her,  or  their 
deceased  parent,"  it  was  held  that  the 
gift  over  showed  that  the  legacies  were 
vested  at  testator's  death,  subject  to  be 
devested  upon  the  death  of  the  legatee 
before  the  time  of  payment. 

In  Bartholomew's  Estate  (1893)  155 
Pa.  315,  26  Atl.  550,  where  testator  di- 
rected the  residue  of  his  personal  prop- 
erty to  be  sold  by  his  executors,  and 
the  money  put  out  at  interest,  which  he 
gave  to  his  wife  during  her  life,  and 
further  provided  that  "after  my  wife's 
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death,  it  is  my  will  that  the  money  be 
equally  divided  between  my  four  chil- 
dren [naming  them],  share  and  share 
alike,  and  my  will  and  meaning  is  that 
in  ease  any  of  my  said  children  shall 
depart  this  life  before  such  time  as  the 
part  or  portion  of  him,  her,  or  them  so 
dying  shall  become  payable,  then  and  in 
such  case  the  part  or  portion  of  him, 
her,  or  them  so  dying  shall  go  and  be 
equally  divided  among  the  survivor  or 
survivors  of  them,  share  and  share  alike 
if  more  than  one,  and  to  be  paid  to  such 
survivors  or  survivor  at  the  time  ap- 
pointed," it  was  held  that,  as  there  was 
no  gift  apart  from  the  direction  to  di- 
vide at  a  future  time,  and  nothing  to 
indicate  that  the  testator  intended  any 
of  the  interest  of  the  corpus  to  vest  in 
either  of  his  four  children  prior  to  the 
death  of  his  widow,  their  interests  were 
contingent  upon  their  surviving  the  time 
of  distribution. 

In  Thomman's  Estate  (1894)  161  Pa. 
444,  29  Atl.  84,  where  testator  provided : 
"I  direct  that  the  farm  which  I  now 
own  and  occupy  shall  not  be  sold  during 
the  life  of  my  beloved  wife  if  she  shall 
survive  me,  but  after  her  death  it  shall 
be  sold  at  public  sale  and  the  proceeds 
thereof  shall  be  equally  divided  between 
my  children,  share  and  share  alike,"  it 
was  held  that,  as  evidently  the  testator's 
only  purpose  in  postponing  the  sale  and 
distribution  was  for  the  benefit  of  his 
wife,  and  not  on  account  of  anything 
that  affected  the  children,  they  took 
vested  interests  at  the  testator's  death. 

In  Snyder's  Estate  (1897)  180  Pa.  70, 
36  Atl.  420,  affirming  (1896)  5  Pa.  Dist. 
R.  237,  17  Pa.  Co.  Ct.  632,  where  tes- 
tator gave  the  residue  of  his  estate  to 
his  executors  in  trust  to  pay  the  income 
to  his  four  children  in  equal  shares  for 
their  lives,  respectively,  providing  as  to 
the  principal  as  follows:  "And  upon 
the  death  of  my  above-named  children 
and  as  the  same  shall  occur,  then  in  trust 
to  pay  over,  grant  and  convey  unto  the 
respective  children  of  my  above-named 
sons  and  daughters,  the  principal  or 
share  of  my  estate,  the  income  of  which 
is  devised  for  the  benefit  of  their  re- 
spective parents  for  life,  in  such  manner 
as  if  such  deceased  sons  and  daughters 
had  died  seised  thereof  intestate,"  it 
was  held  that  the  direction  for  convey- 
ance at  the  expiration  of  the  life  estate 
did  not  render  the  remainder  interest 
contingent. 

In  Hitter's  Appeal  (1899)  190  Pa.  102, 
42  Atl.  384,  where  testator  gave  his 
residuary  personal  estate  in  trust  to  in- 
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vest  and  pay  the  annual  income  there- 
from to  a  certain  person  during  the 
lifetime  of  his  brother,  and  in  trust, 
upon  the  death  of  such  brother,  to  pay 
and  deliver  a  legacy  to  a  sister,  and  the 
remainder  of  the  said  trust  fund  and 
securities  to  the  person  to  whom  the  in- 
come was  given,  it  was  held  that  the 
interest  taken  by  the  legatee  was  not 
contingent  upon  surviving  the  termina- 
tion of  the  trust. 

In  Oliver's  Estate  (1901)  199  Pa.  509, 
49  Atl.  215,  where  testator  gave  all  his 
household  furniture,  real  estate,  and  all 
other  personal  property,  real  or  mixed, 
to  his  wife  during  life  or  widowhood, 
and,  at  her  death  or  remarriage,  "then 
the  same  shall  be  divided  as  follows,  to 
wit :  To  my  son  Robert  Oliver  one  half 
of  all  my  real  estate,  household  furni- 
ture of  whatever  kind.  And  the  other 
half  to  be  equally  divided,  share  and 
share  alike,  among  [certain  persons 
named].  I  further  direct  that  in  caae 
any  of  the  said  persons  named  shall  die 
before  the  division  of  my  estate,  leaving 
lawful  issue,  such  issue  shall  receive 
the  parent's  legacy;  but  if  without  such 
issue,  the  legacy  to  him  or  her  therein 
given  shall  revert  to  and  become  part  of 
my  general  estate  and  be  divided  equally 
among  the  other  children  then  living, 
share  and  share  alike,"  it  was  held  that 
the  interests  of  the  legatees  were  con- 
tingent upon  surviving  the  final  distribu- 
tion. 

In  Adams's  Estate  (1904)  208  Pa.  500, 
57  Atl.  979,  where  testator  created  a 
testamentary  trust  in  favor  of  his  son 
George,  to  pay  him  the  income  for  life, 
and  on  his  death  the  "remainder  to  go 
and  be  equally  divided  among  all  the 
children  of  my  said  son  George  then 
living  and  the  issue  of  any  then  dead, 
yet  so,  however,  that  the  issue  of  any 
such  deceased  child  shall  take,  if  but 
one,  solely,  and  if  more  than  one,  then 
equally  among  them.  But  if  my  said 
son  George  shall  die  leaving  no  child  or 
children  nor  the  issue  of  any  such  sur- 
viving, then  the  part  or  share  of  my 
residuary  estate  that,  under  the  above 
devise,  would  have  gone  to  his  descend- 
ants shall  go  and  be  equally  divided 
between  my  daughter  Mary  and  son 
Thomas,"  it  was  held  that,  as  there  were 
no  words  of  gift  except  as  implied  in 
the  direction  to  pay,  and  as  the  desig- 
nated beneficiaries  were  "the  children 
then  living,"  and  as  there  was  a  further 
limitation  over  of  the  property  in  case 
the  life  tenant  should  die  without  leav- 
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ing  issue,  the  period  of  vesting  was  fixed 
as  of  the  death  of  the  life  tenant. 

In  Milligan's  Estate  (1914)  244  Pa. 
161,  90  Atl.  552,  where  testator  gave  his 
residuary  estate  in  trust  to  pay  the  in- 
come in  equal  parts  to  his  eight  children 
for  and  during  their  natural  lives,  and 
further  provided:  "In  the  event  of  the 
death  of  any  of  my  said  children  leav- 
ing a  last  will  and  testament,  then  in 
trust  to  pay  his,  her,  or  their  portion 
or  portions  of  my  said  estate  to  such 
person  or  persons  for  such  use  and  uses 
as  he,  she,  or  they  may  thereby  direct 
and  appoint.  And  in  the  event  of  the 
death  of  any  of  my  said  children  with- 
out leaving  a  will,  or  leaving  a  will 
whereby  the  same  may  not  be  legally 
bequeathed,  then  in  trust  to  pay  the 
same  to  his,  her,  or  their  child  or  chil- 
dren, and,  if  there  be  no  issue,  then  to 
his,  her,  or  their  brothers  or  sisters  and 
the  issue  of  such  of  them  as  may  then 
be  deceased ;"  and  further  provided  as 
to  the  distribution  of  the  corpus  as  fol- 
lows: "And  from  and  after  the  decease 
of  the  survivor  of  my  said  children,  then 
in  trust  to  convert  all  my  said  estate, 
real  and  personal,  into  money  and  divide 
the  same  amongst  the  devisees,  if  any, 
and  the  lineal  heirs  of  such  as  may  not 
leave  a  will  of  my  aforesaid  children  to 
take  only  part  and  proportion  of  which 
such  child  had  received  the  income,  and 
if  there  be  neither  will  nor  lineal  heirs 
of  any  of  my  said  children,  the  share  of 
such  child  shall  be  divided  amongst  the 
legal  heirs  of  any  other  children,' '  it 
was  held  to  be  clear  that  testator  in- 
tended that  the  interests  in  the  corpus 
of  his  estate  should  vest  before  the 
period  which  he  fixed  for  distribution. 

In  Be  Mitchen«r  (1873)  30  Phila.  Leg. 
Int.  (Pa.)  336,  where  testatrix  directed 
the  residue  of  her  estate  to  be  invested 
and  the  income  thereof  paid  to  a  sister 
during  her  widowhood,  "and  at  the 
marriage  or  death  of  my  said  sister, 
whichever  may  first  happen,  I  order  and 
direct  my  executors  to  divide  all  the 
residue  of  my  estate  equally  among  my 
nieces  and  nephews,"  it  was  held  that 
the  nieces  and  nephews  took  vested  in- 
terests at  the  death  of  the  testatrix. 

In  Bower's  Estate  (1875)  11  Phila. 
(Pa.)  620,  where  testator  gave  his  daugh- 
ter the  annual  interest  of  a  certain  por- 
tion of  his  estate,  and  directed  that  at 
her  death  the  principal  should  be  divided 
among  all  his  grandchildren,  it  was  held 
that,  as  postponement  was  evidently  for 
the  purpose  of  making  a  provision  for 
the  daughter,  it  could  not  reasonably  be 
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inferred  that  the  testator  intended  that 
the  gift  to  his  grandchildren  should  de- 
pend on  their  surviving  the  legatee  for 
life,  and,  accordingly,  that  the  legacy 
vested  in  them  as  a  class,  subject  to  open 
and  let  in  other  grandchildren  born  be- 
fore the  time  fixed  for  distribution. 

In  Tangert  v.  Metzgar  (1877)  9  Lane. 
Bar.  (Pa.)  105,  49  Century  Dig.  col. 
2217,  where  testator  gave  his  widow  the 
interest  of  a  specified  sum  for  life,  and 
directed  that  on  h«r  death  whatever  was 
in  the  executor's  hands  should  be  di- 
vided equally  among  all  his  children,  it 
was  held  that  the  interest  of  the  children 
was  not  contingent  upon  their  surviving 
the  time  of  distribution. 

In  Rogers's  Estate  (1884)  2  Del.  Co. 
Rep.  (Pa.)  253,  where  testator  directed 
$2,000  to  be  set  apart,  and  invested,  and 
interest  thereof  paid  to  his  brother-in- 
law  and  wife,  and  the  survivor  of  them, 
during  life,  "and  at  the  death  of  such 
survivor  the  principal  sum  of  $2,000  to 
be  equally  divided  among  her  children," 
it  was  held  that  time  was  annexed  to 
the  substance  of  the  gift,  and  that  only 
those  children  who  were  living  at  the 
death  of  the  survivor  were  entitled  to 
the  fund. 

In  Wentz's  Estate  (1915)  43  Pa.  Co. 
Ct.  158,  where  a  testator,  after  giving 
his  residuary  estate  to  his  wife  for  life, 
provided  that,  upon  her  decease,  such 
residue  should  be  equally  divided  among 
his  children,  and  in  event  that  any  were 
dead,  leaving  issue,  the  issue  should  take 
the  parent's  share,  and,  if  no  issue,  the 
share  to  pass  to  the  survivors,  it  was 
held  that,  as  the  only  gift  to  the  children 
was  found  in  the  direction  to  divide,  the 
right  to  take  must  be  determined  as  of 
the  time  of  division. 

In  Rogers  v.  Rogers  (1874)  11  E.  L 
38,  where  testator  bequeathed  to  his 
brother  his  residuary  estate  in  trust,  "in 
the  first  place,  and  before  any  other 
claims  on  this  fund  are  satisfied,  to  pay 
any  deficiency,  each  and  every  year  it 
occurs,  on  the  $3,000  per  year  given  to 
my  wife  Maria  Rogers,  under  the  fourth 
bequest  of  this  will.  In  the  second 
place,  to  divide  all  the  remainder  of  the 
property  hereby  devised  and  bequeathed 
after  the  decease  of  my  wife  Maria 
Rogers,  and  before  his  own  decease  (if 
he  so  chooses  to  do),  equally  between 
his  eight  children  now  living  or  their 
legal  heirs,  per  stirpes  and  not  per 
capita,  if  any  of  them  be  dead  when 
this  bequest  takes  effect,  and  to  trustee 
all  or  any  part  of  the  property  so  di- 
vided among  his  eight  children  or  their 
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heirs  at  law  .  .  .  and  I  do  hereby  der 
vise  and  bequeath  the  same  accord- 
ingly,' '  it  was  held  that,  as  the  beqnest 
'under  consideration .  was  residuary,  and 
as  division  was  delayed  apparently  for 
the  security  of  the  widow,  and  not  with 
the  view  to  make  the  gift  conditional 
upon  the  arrival  of  the  time  for  the  di- 
vision, and  as  it  was  apparently  the 
testator's  intention  that  they  should 
take  the  intermediate  income,  subject  to 
the  prior  claim  of  the  widow  thereon, 
and  as,  in  the  provision  foi  dividing  and 
trusteeing  the  residue,  the  testator  used 
the  expression,  "that  part  of  it  which 
may  belong  to  his  daughters,"  as  if  he 
recognized  an  ownership  in  them,  the 
fact  that  the  division  of  the  property 
devised  and  bequeathed  was  delayed  un- 
til after  the  death  of  the  widow  was  not 
a  fact  from  which  it  could  be  inferred 
that  the  devise  or  bequest  was  intended 
to  be  contingent  until  her  death. 

In  Clarkson  v.  Pell  (1892)  17  R.  L 
'646,  24  Atl.  110,  where  testator  gave  his 
residuary  estate  in  trust  to  pay  the  in* 
come  during  the  life  of  his  wife  to  his 
wife  and  his  two  sons,  "and  in  further 
trust  at  the  decease  of  my  said  wife  to 
pay,  transfer,  and  convey  the  whole  of 
said  trust  property  equally  to  my  said 
sons  and  their  respective  heirs,  abso- 
lutely and  in  fee  simple,  discharged  from 
these  trusts,"  it  was  held  that  the  sons 
took  vested  remainders  in  fee  in  the 
trust  estate. 

In  Spencer  v.  Greene  (1892)  17  R.  L 
727,  24  Atl.  742,  where  testatrix  directed 
her  trustees,  as  soon  as  conveniently 
might  be  after  the  decease  of  all  her 
brothers  and  sister,  to  sell  certain  realty 
and  to  pay  a  certain  share  of  the  pro- 
ceeds "to  and  among  the  children  of 
my  deceased  sister  Mary  B.  Greene,  and 
the  children  of  any  deceased  children  of 
my  said  sister  Mary,  in  equal  shares  if 
more  than  one,  as  among  brothers  and 
sisters,  and  so  that  the  ehildren  of  de- 
ceased children  shall  take  only  the  share 
which  their  respective  parents  would 
have  taken  if  living,"  it  was  held  that 
futurity  was  not  annexed  to  the  sub- 
stance of  the  gift,  but  only  to  the  time 
of  payment. 

In  Chafee  v.  Maker  (1892)  17  R.  L 
739,  24  Atl.  773,  where  testator  gave  his 
residuary  estate  in  trust  to  pay  the  in* 
come,  and  as  much  of  the  principal-  as 
should  be  necessary,  for  the  support  and 
maintenance  of  a  certain  person  during 
her  natural  life,  adding:  "And  if  there 
should  be  anything  remaining  at  the  de- 
cease .of  said  [person],  then  I  give  and 
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bequeath  such  residue  and  remainder  to 
the  aforenamed  Mary  S.  Dean,  her  heirs 
and  assigns  forever,"  it  was  held  that 
the  legacy  was  not  contingent  upon  the 
legatee  surviving  the  time  of  payment. 

In  Caswell  v.  Robinson  (1899)  21  R.  L 
193,  42  Atl.  877,  where  testator  gave 
$10,000  in  trust  to  pay  the  income 
thereof  to  and  for  the  use  of  his  father, 
mother,  and  brother  during  their  lives, 
and  the  lives  of  the  survivors  of  them, 
until  the  death  of  the  last  survivors, 
"and  then  to  pay  and  convey  the  prin*- 
cipal  or  capital  of  said  trust  fund  or 
property  in  equal  shares  to  my  said  wife 
and  my  son  Philip,  absolutely  and  dis* 
eharged  from  every  trust,"  it  was  held 
that  the  wife  and  son  took  a  vested 
equitable  interest  in/ the  corpus  of  the 
trust  fund,  the  possession  only  being 
postponed. 

In  Mowry  v.  Taft  (1914).  36  R.  I,  427, 
90  .Atl.  815,  where  testator  bequeathed 
to  a  sister  the  income  and  profit  of 
$4,000  for  and  during  her  natural  life; 
"and  upon  the  decease  of  the  said  {sis* 
ter]  I  give  and  bequeath  the  same  to" 
/certain  persons  named,  it  was  held  that 
the  fact  that  the  gift  was  made  upon  the 
termination  of  an  antecedent  interest 
did  not  have  the  effect. to  postpone  the 
vesting. 

In  Bankhead  v.  Carlisle  (1833)  1  Hill, 
Eq.  (S.  0.)  .357,  it  was  held  that,  under 
a  bequest  to  testator's  wife  -during 
widowhood  or  life  of  all  his  estate,  real 
or  personal,  "which  said  property.  I 
wish  and  devise,  at  the  marriage  or 
death  of  my  beloved  wife,  to  be  equally 
divided  amongst  my  children,  as  above 
named,"  it  was  held  that,  as  there  was 
a  present  capacity  to  take  whenever  the 
possession  should  become  vacant,  the 
children  surviving  the  testator  took  a 
vested  interest. 

In  Britton  v.  Johnson  (1836)  2  Hill, 
Eq.  (S.  0.)  430,  where,  testator,  having 
a  wife,  two  sons  who  had  children,  and 
grandchildren,  the  issue  of  a  deceased 
son,  gave  his  wife,  during  her  life,  the 
use  of  all  his  real  and  personal  property 
not  otherwise  devised,  adding :  ' '  And  at 
her  decease  I  desire  that  my  executors 
do  advertise  and  sell  and  equally  divide 
all  my  estate  between  my  children  and 
or  their  heirs,"  it  was  held  that,  as  the 
interest  of  the  children  was  to  take  ef- 
fect upon  no  other  condition  than  the 
possession's  becoming  vacant,  by  the 
cessation  of  title  in  the  person  to  whom 
the  prior  enjoyment  was  bequeathed, 
they  took  a  vested  interest  at  testator '« 
death. 


1108     ANNOTATION— POSTPONED  GIFTS  AS  VESTED  OR  CONTINGENT. 


In  Donald  v.  M'Cord  (1839)  Rice,  Eq. 
(S.  0.)  330,  it  was  held  that,  tinder  a 
will  whereby  testator  gave  the  use  of 
certain  negroes  and  personal  property  to 
his  daughter  and  her  husband  ' '  for  their 
lives,  and  then  to  be  equally  divided 
among  their  children,' '  the  children  took 
a  vested  interest,  transmissible  to  rep- 
resentatives. 

In  Bentley  v.  Long  (1846)  1  Strobh. 
Eq.  (S.  0.)  43,  47  Am.  Dec.  523,  it  was 
held  that,  under  a  bequest  to  testator's 
wife  of  the  whole  of  his  estate  during 
her  life  or  widowhood,  "and  at  her 
death  or  marriage  to  be  equally  divided 
amongst  her  children,"  each  child  sur- 
viving the  testator  took  a  vested,  trans- 
missible interest. 

In  McGregor  v.  Toomer  (1847)  2 
Strobh.  Eq.  (S.  0.)  51,  where  there  was 
a  gift  of  all  testator's  estate,  both  real 
and  personal,  to  his  daughter  during  her 
life,  "and  at  her  death  to  be  equally 
divided  among  her  children,"  it  was 
held  that  as  there  was  a  present  gift,  to 
take  effect  at  the  termination  of  the  life 
estate,  the  daughter's  children  took  a 
vested  interest  at  the  testator's  death, 
subject  to  open  and  let  in  after-born 
children. 

In  Wilson  v.  McJunkin  (1860)  11 
Rich,  Eq.  (S.  0.)  527,  it  was  held  that, 
under  a  gift  of  certain  real  and  personal 
estate  in  trust  for  the  use  of  testator's 
daughter  during  her  life,  and  at  her 
death  to  be  equally  divided  amongst  her 
children  in  fee  simple,  the  children  liv- 
ing at  testator's  death  took  a  vested 
interest,  subject  to  open  and  let  in  after- 
born  children. 

In  Farrow  v.  Farrow  (1879)  12  S.  0. 
168,  where  testator  gave  certain  prop- 
erty, real  and  personal,  in  trust  for  the 
use  of  his  son  during  his  life,  "and  at 
his  death  to  be  equally  divided  between 
his  wife  Emma  Farrow,  and  the  chil- 
dren he  may  leave  living,  share  and 
share  alike,"  it  was  held  that,  as  the 
person  to  take  and  the  event  upon  which 
she  was  to  take  were  both  certain,  the 
wife's  interest  was  not  contingent  upon 
surviving  the  time  of  distribution. 

In  Shuler  v.  Bull  (1881)  15  S.  0.  421, 
it  was  held  that,  under  a  bequest  of  a 
legacy  to  be  held  in  trust  for  the  use  of 
testator '8  daughter  during  her  natural 
life,  and  after  her  decease  to  be  divided 
among  her  children,  the  daughter's  chil- 
dren took  a  vested  remainder. 

In  Bridgewater  v.  Gordon  (1854)  2 
Sneed  (Tenn.)  5,  where  testator  gave  all 
his  estate  to  his  wife  during  her  life  or 
widowhood,  to  be  used  by  her  for  the 
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purpose  of  raising  and  educating  their 
children,  and  empowering  her,  in  her  dis- 
cretion, to  advance  any  of  the  children, 
provided  that  the  portions  so  given 
should  not  exceed  their  distributive 
shares,  and  further  providing :  "At  the 
death  or  marriage  of  my  said  wife,  it  is 
my  will  that  my  estate  be  equally  di- 
vided between  my  children,  share  and 
share  alike,  having  a  just  and  equitable 
regard  to  such  portions  of  property  as 
may  have  been  given  to  any  one  of  them 
by  my  wife  as  afore  authorized,  so  that 
no  one  of  them  may  receive  more  than 
another, ' '  it  was  held  that,  as  there  were 
no  words  of  survivorship,  the  interest  in 
remainder  vested  at  the  death  of  the 
testator,  when  the  will  took  effect,  to  be 
enjoyed  in  possession  at  the  termination 
of  the  particular  estate. 

In  Hays  v.  Collier  (1855)  2  Sneed 
(Tenn.)  585,  it  was  held  that,  under  a 
will  by  which  testator  gave  to  his  wife 
an  estate  for  life  in  his  lands  and  ne- 
groes, and  at  her  death  the  same  "to 
be  equally  divided  between  my  four  chil- 
dren," naming  them,  "and  if  either  of 
the  said  children  should  die  without  heir, 
the  property  belonging  to  said  deceased 
child  shall  be  equally  divided  among  the 
surviving  ones,"  it  was  held  that  the 
two  estates,  the  one  for  life  and  the  one 
in  remainder,  were  created  by  the  same 
limitation,  and  vested  at  the  same  time; 
and  that  the  devise  over  upon  a  con- 
tingency did  not  have  the  effect  of  pre- 
venting the  shares  of  the  legatees  from 
vesting  in  the  meantime. 

In  Harris  v.  Alderson  (1856)  4  Sneed 
(Tenn.)  250,  it  was  held  that,  under  a 
will  by  which  testator  provided:  "I 
give  and  leave  in  the  hands  and  pos- 
session of  my  two  sons,"  naming  them, 
"the  one-fourth  part  of  said  balance  of 
all  my  estate  and  the  increase  thereof, 
to  be  by  them  taken  care  of  for  the  ex- 
press use  and  benefit  of  my  daughter 
Susan  Alderson,  and  her  children  that 
she  now  has  or  may  have,  and  apply  it 
to  their  use  and  benefit  and  no  other 
whatever,  and  at  her  death  to  be  equally 
divided  between  her  children,"  it  was 
held  that,  as  there  was  a  several  inter- 
est in  remainder  given  to  the  children 
as  individuals,  and  not  as  a  class,  each 
of  them  living  at  testator's  death  took 
a  vested  and  transmissible  interest. 

In  Beasley  v.  Jenkins  (1859)  2  Head 
(Tenn.)  191,  where  testator  gave  cer- 
tain land  to  his  brother  during  his  natu- 
ral life,  adding:  "And  at  his  death  my 
will  is  that  all  my  lands  be  sold,  except 
what  I-  have  given  above  to  my  two 
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nephews,  and  the  proceeds  of  said  lands 
be  equally  divided  between  all  my 
brothers'  and  sisters'  children,"  it  was 
held  that,  as  such  children  took  as  a 
el  ass,  no  interest  vested  prior  to  the 
time  of  distribution. 

In  Alexander  v.  Welch  (1859)  3  Head 
(Tenn.)  493,  it  was  held  that,  under  a 
will  by  which  testator  gave  his  sister 
Nancy  all  his  land  and  estate  and  two 
negroes  during  her  natural  life,  "then 
to  be  sold  and  equally  divided  amongst 
my  sisters  and  brother,"  it  was  held 
that,  as  testator  had  only  one  brother 
and  two  sisters,  the  gift  was  as  perfect 
and  exclusive  as  to  the  persons  who  were 
to  take  as  if  they  were  named;  and,  ac- 
cordingly, that  the  remainder  vested  in 
them,  upon  the  death  of  the  testator,  in 
the  same  manner  as  if  their  names  had 
been  inserted. 

In  Green  v.  Davidson  (1874)  4  Baxt. 
(Tenn.)  488,  where  testator  left  his  land 
to  his  wife  during  life  or  widowhood, 
and  upon  her  death  or  marriage  directed 
it  to  be  sold,  "and  the  money  to  be 
equally  divided  among"  his  children, 
and  that,  if  any  of  his  children  should 
marry,  they  should  have  an  equal  part 
of  his  estate,  as  those  already  married, 
given  them  out  of  his  perishable  prop- 
erty, and  directed  that  his  children 
should  be  made  equal,  taking  into  con- 
sideration what  he  had  given  those  al- 
ready married,  it  was  held  to  be  clearly 
testator's  intention  that  each  of  his 
children  should  take  a  vested  interest, 
transmissible,  upon  their  death,  either  to 
their  real  or  personal  representatives. 

In  Owens  v.  Dunn  (1886)  85  Tenn. 
131,  2  S.  W.  29,  where  testator  directed 
his  property  to  be  kept  together  under 
the  direction  of  his  wife  and  executors, 
"and  that  my  children  be  as  thoroughly 
educated  as  circumstances  will  admit  of, 
and  as  they  marry  off  give  each  a  decent 
outfit  which  shall  be  equal;  and  at  the 
death  of  my  beloved  wife  the  property 
to  be  equally  divided  between  my  chil- 
dren," it  was  held  that,  as  the  children 
did  not  take  as  a  class,  each  took  a 
vested  interest  at  the  death  of  the  tes- 
tator, which  was  transmissible  by  de- 
scent. 

In  Tubb  v.  Fowler  (1907)  118  Tenn. 
325,  99  S.  W.  988,  where  testator  gave 
his  residuary  estate  to  his  wife,  to  be 
enjoyed  by  her  during  her  natural  life 
or  widowhood,  providing  that,  in  the 
event  she  should  marry  again,  the  estate 
should  be  converted  into  money,  and 
that  she  should  share  equally  in  the 
same  with  the  residuary  legatees,  nam- 
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ing  them,  and  further  providing  that, 
after  her  death,  the  executor  should  sell 
all  the  property  and  apportion  the  pro- 
ceeds among  legatees  named,  it  was  held 
that  the  residuary  legatees  took  a  vested 
remainder  interest  in  the  testator's  es- 
tate, from  his  death. 

In  Whitman  v.  Young  (1875)  1  Tenn. 
Ch.  586,  where  testator  devised  certain 
real  and  personal  property  to  his  wife 
for  her  life,  and  directed  it,  at  her  death, 
to  be  sold,  "and  the  proceeds  of  the  sale 
to  be  equally  divided  among  my  chil- 
dren, share  and  share  alike,  one  share 
to  go  to  my  grandson  Charles  H.  Wal- 
lace, and  one  share  to  go  and  be  vested 
in  my  two  grandsons,  Mark  Judd  and 
Jacob  Judd,  and  the  lawful  issue  of 
their  bodies.  Should  either  of  them  die 
without  such  issue  living  at  the  time  of 
his  death,  then  his  share  to  vest  in  the 
survivor  and  his  issue.  Should  both  of 
them  die  without  such  issue  at  the  time 
of  their  death,  then  and  in  that  case 
said  property  to  descend  to  my  heirs 
forever,"  it  was  held  that  the  case  was 
within  the  rule  that  the  will  speaks  of 
the  death  of  the  testator  and  clothes  the 
devisees  answering  the  description  of 
the  devise,  at  that  time,  with  a  vested 
and  transmissible  interest  in  the  prop- 
erty devised,  although  the  property  is  to 
be  divided  upon  the  happening  of  a  fu- 
ture event,  unless  a  clear  intent  to  the 
contrary  appears;  and  that  the  inten- 
tion to  give  a  several  benefit  to  particu- 
lar devisees  was  sufficient  to  take  the 
case  out  of  the  exception  to  the  general 
rule  above  stated,  which  exists  when  the 
devisees  in  remainder  are  so  described 
as  to  embrace  a  fluctuating  class. 

In  Allen  v.  Allen  (1874)  2  Tenn.  Ch. 
28,  where  testator  devised  property  to 
his  widow  for  life,  and  then  to  be  sold 
and  the  proceeds  divided  among  his  chil- 
dren equally,  adding:  "To  avoid  mis- 
understanding or  confusion,  I  will  and 
bequeath  to  each  of  my  children  an 
equal  share  of  my  estate,  after  deduct- 
ing from  the  receivers  the  several  por- 
tions as  I  have  specified  them  above," 
it  was  held  that,  as  the  intention  was 
clear  to  give  each  child  a  several  inter- 
est, they  took  vested  and  transmissible 
interests  in  remainder  in  the  proceeds  of 
sale. 

In  Redmond  v.  Cole  (1899)  —  Tenn. 
— ,  52  S.  W.  660,  where  testator  devised 
certain  real  estate  to  his  wife  for  life, 
and  directed  that  upon  her  death  it 
should  "be  sold  and  the  proceeds  of  the 
sale  divided  among  my  said  children, 
the  girls  receiving  $100  each  more  in 
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said  division  than  the  boys,  and  that  the 
shares  of  the  girls  be  settled,  by  the 
court  having  jurisdiction  of  such  mat- 
ters, upon  some  suitable  trustee  or  trus- 
tees to  be  held  by  them  for  the  support 
of  my  said  daughters,  the  interest  on 
the  same  and  a  small  portion  of  the 
principal  being  paid  over  to  them  an- 
nually, and  at  their  death  the  balance 
remaining  to  be  paid  over  to  their  chil- 
dren,' '  it  was  held  that  the  distinction 
taken  between  the  girls  and  the  boys 
showed  that  the  testator  intended  to 
give  several  interests  to  each  one  of  his 
children,  and,  accordingly,  that  they 
took  interests  vesting  at  the  death  of 
the  testator. 

In  Burton  v.  Provost  (1903)  75  Vt. 
109,  54  Atl.  189,  where  testator  gave  his 
wife  the  use  and  occupancy  of  his  home- 
stead during  her  life,  and  directed  that 
his  "money  claims"  should  be  held  by 
his  executors  in  trust  to  pay  the  interest 
and  income  arising  therefrom  to  his  wife 
during  her  natural  life,  adding:  "And 
.at  her  death  the  principal  remaining  of 
said  trust,,  as  well  as  the  reversionary 
interest  in  said  homestead  and  premises, 
to  belong  and  be  divided  equally  among 
my  said  three  daughters  and  their 
heirs,''  it  was  held  that,  although  it  is 
impossible  to  reconcile  all  the  relevant 
decisions  in  all  jurisdictions,  the  re- 
mainder should  be  regarded  as  vesting 
in  the  daughters  upon  the  death  of  the 
testator. 

In  Goodwin  v.  Taylor  (1795)  2  Wash. 
(Va.)  74,  where  testator  gave  to  his 
daughter  the  interest  of  a  certain  sum 
during  her  life,  "and  at  her  death  I  give 
the  interest  of  the  above  money,  one 
fourth  to  each  of  my  grandchildren 
[naming  them]  and  at  their  decease  the 
principal  and  interest  to  be  disposed  of 
by  them  to  their  heirs  in  such  propor- 
tions as  they  by  their  wills  respectively 
may  direct,"  it  was  held  that  the  right 
to  take  was  not  contingent  upon  sur- 
viving the  time  of  distribution. 

In  Taylor  v.  Taylor  (1808)  4  Henn.  & 
M.  (Va.)  411,  it  was  held  that,  under  a 
will  by  which  testator,  after  making  a 
provision  for  his  wife,  devised  at  her 
death  one  half  of  his  land  to  a  son,  and 
then  proceeded  in  these  words:  "And 
the  negroes,  furniture,  stocks  and  money 
ip.  the  hands  of  the,  brokers,  and  every 
other  article  lent  as  aforesaid,  I  direct 
shall  be  equally  divided  among  all  the 
children  I  have  or  may  have  by  said 
wife,"  it  was  held  that  the  children  took 
a  vested  interest  at  the  testator's  death. 

In ;  Brent  ,v.   Washington    (1868)    18 
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Gratt.  (Va.)  526,  where  testator  gave  a 
sum  of  money  in  trust  to  apply  the  in- 
come therefrom  to  the  use  of  a  daughter 
for  life,  "and  after  her  decease  to  di- 
vide the  principal  equally  among  her 
children  and  their  representatives,  ac- 
cording to  the  Statute  of  Distribution," 
it  was  held  that  the  fact  that  the  gift 
was  in  the  form  of  a  direction  to  divide 
did  not  render  the  interest  of  the  daugh- 
ter's children  contingent,  inasmuch  as 
the  distribution  was  obviously  post- 
poned for  no  other  purpose  than  to  let 
in  her  life  interest. 

In  Stanley  v.  Stanley  (1896)  92  Va. 
534,  24  S.  E.  229,  it  was  held  that,  under 
a  will  by  which  testator  gave  to  Mary  L. 
Stanley  the  interest  that  might  accrue 
on  one- fourth  part  of  his  money,  bonds, 
and  securities,  during  the  period  of  her 
natural  life,  further  providing:  "At 
her  death  I  give  and  bequeath  this  one- 
fourth  part  of  my  money,  bonds,  and 
securities,  from  which  the  said  Mary  L. 
Stanley  is  to  derive  the  accruing  inter- 
est for  her  life,  to  the  children  of  Mary 
L.  Stanley,  to  be  equally  divided,"  it 
was  held  that  the  children  living  at  the 
death  of  testator  took  vested  interest, 
and  that,  upon  the  death  of  any  of  them 
in  the  lifetime  of  the  life  tenant,  the 
share  of  such  deceased  child  passed  to 
said  child's  personal  representative. 

In  Neilson  v.  Brett  (1901)  99  Va.  673, 
40  S.  E.  32,  where  testator  directed  that 
a  share  of  his  estate  be  held  by  his  exec- 
utors in  trust  for  the  use  and  benefit  of 
his  son  and  the  son's  wife,  and,  "at  the 
death  of  the  last  survivor,  to  divide  the 
trust  fund  among  their  descendants  by 
stocks,"  it  was  held  that  the  remainder- 
men took  a  vested  interest. 

In  French  v.  Logan  (1908)  108  Va. 
67,  60  S.  E.  622,  where  testator  directed 
a  provision  made  for  one  of  his  benefi- 
ciaries to  be  held  in  trust  for  her  during 
her  life,  and  "at  her  death  to  be  divided 
among  her  issue  according  to  the  Stat- 
ute of  Descent  and  Distribution  of  the 
state  of  Virginia,"  it  was  held  that 
there  was  nothing  in  the  language  of 
the  provision  which  manifested  a  special 
intent  that  the  remainder  should  not 
vest  until  the  life  tenant's  death. 

In  Bland  v.  Davisson  (1916)  77  W.  Va. 
557,  88  S.  E.  1021,  where,  testator  be- 
queathed all  his  property  to  his  widow 
during  her  lifetime,  and  provided  that, 
at  her  death,  "then  let  the  estate  be 
divided  into  five  equal  shares  as  follows 
...  and  one  equal  share  to  my  grandson 
Charles  M.  Cpllin,"  it  was  held  that  as 
the  person  entitled  to  take  in  remainder. 
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and  the  event  upon  which  he  was  to 
take,  were  both  certain,  the  remainder 
was  vested;  the  words,  "at  the  death  of 
my  widow  .  .  .  then  let  the  estate  be 
divided,"  referring  to  the  time  of  the 
enjoyment,  not  to  the  time  of  the  vest- 
ing in  interest. 

In  Smith  v.  Smith  (1903)  116  Wii. 
6ft),  93  N.  W.  452,  where  testator  gave 
his  wife  all  his  property,  "for  her  to 
use  to  the  best  of  her  knowledge  and 
ability  for  herself  and  the  fonr  children 
left  in  her  care  as  long  as  she  lives,  if 
she  remains  my  widow,  and  at  the  time 
of  her  death  to  be  equally  divided  be- 
tween these  four  children,"  naming 
them,  it  was  held  that,  in  view  of  the 
fact  that  these  children  were  the  sole 
object  of  testator's  bounty,  subject  to 
the  mother's  interest,  the  absence  of  a 
provision  far  survivorship  in  the  case  of 
the  death  of  one  or  more  without  issue, 
and  of  any  provision  for  the  disposition 
of  the  share  of  such  a  child,  and  of  any 
provision  cutting  off  the  issue  of  a  child 
dying  before  the.  termination  of  the 
mother's  estate,  the  children  took  a 
vested  interest,  notwithstanding  the  form 
of  the  gift* 

AppendinC*  Instances  in  which  pay- 
ment  was.  postponed  unW  a  fixed  date 
or  the.  expiration  <tf  a  stated  period. 

In  Snell  v.  Dee  (1709)  2  Salk.  415,  91 
Bng.  Reprint;  360,  where  the  will  pro- 
vided* "I  give  £100  apiece  to  the  two 
children  of  A  at  the  end  of  ten  years 
after  my  decease,"  it  was  held  that  the 
legacy  lapsed  upon  the  death  of  the  chil- 
dren within  the  ten  years.  Talbot,  C, 
m  the  case  of  King  v.  Withers,  said  that 
this  case  weighed  but  little  with  him, 
for  first,  he  did  not  think  it  well  re- 
ported, and  secondly,  the  reason  given 
seems  idle,  "for  why  may  not  an  mi- 
certainty  be  transmissible  as  a  certainty, 
though  perhaps  not  so  beneficial ?"  See 
(1735)  1  Eq.  Cas.  Abr.  295,  pi.  5,  21 
Eng.  Reprint,  1056.  And  m  Thomas  v. 
Anderson  (1870)  21  N.  J.  Eq.  22,  it  is 
said  that  Snell  v.  Dee  is  contrary  to  the 
uniform  current  of  later  decisions  in 
England  and  this  country. 

In  Bruce  v.  Charlton  (1S42)  13  Sim. 
65,  60  Eng.  Reprint,  26,  6  Jur.  594,  af- 
firmed in  (1843)  13  Li  J;  Ch.  N.  S.  97, 
where  testator  directed  the  rents  of  his 
estate  to  be  accumulated  for  five  years, 
"at  the  end  of  which  time,  I  leave  as 
follows:'"  To  divers  persons  certain 
amounts  or  as  many  as  ate  living,  "the 
same  sum  to  be  given  at  the  expiration 
ofrten  year*  from  the  time  of  my  death 


and  ditto  at  fifteen  and  twenty  years 
from  my  death,"  it  was  held  that,  as 
there  was  no  gift  in  the  will  apart  from 
the  direction  to  pay,  the  legacies  were 
contingent  upon  surviving  the  time  of 
payment. 

In  Re  Bragger  (1887)  56  L.  T.  N.  S. 
(Eng.)  521,  56  L.  J.  Ch.  N.  S.  490,  where 
testator  gave  his  residuary  estate  upon 
trust  to  pay  his  wife  an  annuity  during 
her  life  or  widowhood,  and  from  time  to 
time,  during  the  lifetime  of  his  wife  ox 
during  the  term  of  twenty-one  years 
after  his  decease,  which  should  first 
happen,  to  invest  and  accumulate  the 
rest  of  the  annual  produce,  and,  after 
the  decease  of  his  wife,  or  at  the  expi- 
ration of  twenty-one  years  after  his 
death,  which  should  first  happen,  di- 
rected his  trustees  to  sell  his  estate  and 
to  pay  and  divide  the  proceeds,  together 
with  the  accumulations,  after  providing 
for  the  annuity,  if  necessary,  amongst 
all  his  children  in  equal  shares,  "the 
issue  of  any  deceased  child  to  take  his, 
her,  or  their  deceased  parent's  share," 
it  was  held  that  the  residuary  estate  of 
testator  vested  absolutely,  on  his  death, 
in  his  children  who  survived  .him. 

In  Bromley  v.  Wright  (1849)  7  Hare, 
334,  68  Eng.  Reprint,  137,  where  testator 
gave  to  trustees  all  his  real  and  personal 
estate  upon  trust  to  pay.  the  income  to 
his  wife  for  life,  and  from  and  imme- 
diately after  her  decease  upon  trust, 
within  the  space  or  after  the  expiration 
of  ten  years  from  the  decease  of  his 
wife,  to  sell  and  convert  into  money  such 
part  of  the  estate  as  did  not  consist  of 
ready  money  and  securities,  and  directed 
that  the  fund  so  raised  should  be  held 
by  his  trustees  for  the  purpose  of  an- 
swering and  satisfying  the  several  an- 
nuities and  legacies  thereinafter  be- 
queathed, and  thereupon  gave'  to  Mary 
Bromley  an  annuity  of  £100  for  the 
term  of  ten  years  from  the  decease  of 
the  survivor  of  himself  and  his  wife,  for 
the  joint  use  of  herself  and  her  daughter 
Agnes,  and,  in  case  of  the  death  of 
either  of  them  before  the  expiration  of 
the  ten  years,  then  to  the  sole  use  of 
the  survivor,  and  at  the  expiration  of  the 
term  of  ten  years,  gave  to  Mary,  if  then 
living,  the  legacy  or  sum  of  £2,000,  but, 
if  she  should  be  then  dead,  gave  the 
legacy  of  £2,000  to  Agnes  absolutely,  it 
was  held  that,  as  the  postponement  of 
the  legacy  was  for  the  convenience  or 
the  supposed  convenience  of  the  estate, 
and- was  not  personal  to  the  legatees, 
and  as  the  annuity  was  the  exact  amount 
of  the  interest  on  the  legacy  at  5  per 
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cent,  the  legacies  were  vested,  and  not 
contingent  upon  the  legatees  outliving 
the  term  of  ten  years. 

In  Re  Eve  (1905)  93  L.  T.  N.  S. 
(Eng.)  235,  where  testator  declared  that 
his  trustees  should  stand  possessed  of 
his  residuary  personal  estate,  and  of  his 
real  estate,  upon  trust  to  pay  the  fol- 
lowing legacies :  "  To  my  brother  George 
Eve,  the  annual  sum  of  £150  for  the 
term  of  five  years  from  my  decease,  and 
a  legacy  of  £100  six  years  after  my  de- 
cease," it  was  held  that,  as  there  was 
no  gift  except  in  the  direction  to  pay, 
the  legatee,  not  having  survived  the  six- 
year  period,  had  no  interest  which,  upon 
his  death,  passed  to  his  representatives. 

In  Re  Boam,  56  Sol.  J.  142,  Mews, 
Eng.  Case  Law  Dig.  1911-1915,  col. 
1810,  a  devise  upon  trust  to  sell  and  pay 
the  annual  income  arising  from  such 
sale  to  A  during  the  three  years  imme- 
diately following  the  testator's  death, 
and,  from  and  after  the  termination  of 
such  three  years,  upon  trust  to  pay  out 
of  the  capital  of  the  said  trust  fund 
legacies  to  B,  C,  and  D,  was  held  to  give 
B  a  vested  interest  in  his  legacy  imme- 
diately on  the  death  of  the  testator, 
which  did  not  lapse  by  reason  of  B 
dying  before  the  expiration  of  the  three 
years. 

In  Kirby  v.  Bangs  (1900)  27  Ont  App. 
Rep.  17,  where  a  testator  devised  certain 
real  estate  to  trustees  to  hold  in  trust 
during  twenty  years,  and  during  that 
time  to  pay  the  rental  income  thereof 
among  his  wife  and  children  in  the 
manner  and  in  such  shares  as  the  will 
directed,  and  then,  after  the  expiration 
of  such  twenty  years,  in  trust  to  convey 
and  convert  the  same  into  money,  and 
to  divide  the  proceeds  "among  my  said 
children  in  such  shares  as  hereinafter 
directed,"  and,  in  a  subsequent  part  of 
the  will,  provided:  "I  devise  further 
and  direct  that  at  the  expiration  of  said 
twenty  years,  and  upon  or  so  soon  there- 
after as  my  said  trustees  shall  effect  the 
sale  of  my  said  Bangs  Block,  the  pro- 
ceeds of  such  sale  shall  be  divided  by 
my  said  trustees  into  sixteen  equal 
shares,  and  that  such  shares  be  divided 
and  paid  over  by  my  said  trustees  to 
and  among  my  children,  as  follows,"  it 
was  held  that,  as  the  whole  estate  was 
vested  in  trustees,  who  held  for  the 
benefit  of  all  interested  therein,  it  was 
doubtful  whether  it  was  correct  to  say 
that  the  only  devise  or  bequest  to  the 
ultimate  beneficiaries  was  in  the  form  of 
a  direction  to  divide  and  pay  over  at  a 
future  period;  but,  admitting  such  to  be 
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the  case,  the  fact  that  the  postponement 
was  for  the  benefit  of  the  estate  took 
the  case  out  of  the  rule  that  a  bequest 
in  the  form  of  a  direction  to  divide  and 
pay  over  at  a  future  period  is  contingent. 

In  Williams  v.  Williams  (1887)  73  OaL 
99,  14  Pac.  394,  it  was  held  that  under 
a  will  providing  that  "there  shall  be 
vested  absolutely  in"  the  legatee  a  cer- 
tain  sum  in  property  or  money,  and  post- 
poning  distribution  of  the  estate  until 
the  expiration  of  a  certain  period  after 
the  testator's  death,  the  legatee  took  a 
vested  interest,  postponed  merely  in  en- 
joyment. 

lor  Mitchell  v.  Mitchell  (1900)  73 
Conn.  303,  47  Atl.  325,  where  testator 
provided  that  his  entire  estate  should  be 
held  in  trust  until  a  certain  date,  when 
"the  principal  fund  of  the  whole  of  said 
trust  estate  shall  be  divided  up  and  dis- 
tributed as  follows  ...  I  give,  devise 
and  bequeath  to  Lawrence  Mitchell  and 
his  children  in  equal  portions  two  fifths 
of  all  my  estate  after  the  closing  of  the 
trust,"  it  was  held  that  no  such  contrary 
intent  appeared  as  would  prevent  the 
two  fifths  given  to  Lawrence  Mitchell 
and  his  children  from  vesting  in  them 
at  the  death  of  the  testator. 

In  Frost  v.  McCauley  (1894)  7  DeL 
Ch.  162,  44  Atl.  779,  where  testator  gave 
the  income  of  a  share  of  his  estate  to  a 
granddaughter,  "payable  half-yearly  for 
ten  years,  after  which  time  I  give  the 
same  to  her  absolutely,"  it  was  held  that 
the  gift  of  the  intermediate  income  made 
what  would  otherwise  be  a  contingent 
legacy,  in  substance,  an  absolute  definite 
legacy,  divided  into  two  distinct  portions 
or  interests,  for  the  purpose  of  postpon- 
ing, not  the  vesting,  but  the  possession 
only. 

In  Blanchard  v.  Maynard  (1882)  103 
HI  60,  where  testator  devised  all  his 
property  in  trust  for  a  period  of  ten 
years  after  his  death,  and  then  provided : 
"It  is  my  will  that  at  the  expiration  of 
the  trusts  hereinbefore  declared,  that  is 
to  say,  at  the  end  of  ten  years  after  my 
decease,  all  of  my  said  [trust]  estates 
then  remaining,  and  the  income  thereof, 
shall  be  distributed  and  vest  in  my  three 
sons  [naming  them]  and  their  heirs,  and 
I  do  hereby  give,  devise  and  bequeath 
the  same  to  them,"  it  was  held  to  be 
clearly  the  testator's  intention  that  no 
interest  should  vest  in  the  sons  prior  to 
the  time  of  distribution. 

In  Pearson  v.  Hanson  (1907)  230  DL 
610,  82  N.  E.  813,  where  testator  created 
a  trust  for  the  benefit  of  certain  persons, 
who  were  to  receive  equal  shares  of  one 
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half  of  the  income  annually,  and  at  the 
end  of  ten  years  one  half  of  the  princi- 
pal fund,  the  remaining  half  to  he  kept 
in  trust  and  invested  with  the  accumula- 
tions for  ten  years  more,  and  then  paid 
over  to  such  persons  in  equal  shares, 
but,  should  any  of  them  be  dead  at  the 
period  fixed  for  distribution,  his  share 
was  to  be  paid  to  his  or  her  heirs  at 
law,  it  was  held  that  the  devisees  took 
vested  interests. 

In  Armstrong  v.  Barber   (1909)   239 
I1L  389,  88  N.  E.  246,  testator  gave  all 
his  property  in  trust :  First,  for  the  pur- 
pose of  discharging  his  debts;  second, 
to  set  aside  $5,000,  the  income  of  which 
was   to  be  used   for  the   benefit  of  a 
grandchild  during  his  minority,  and  the 
principal  paid  to  him  at  majority,  with 
a  provision  that,  in  case  of  his  death 
before    attaining    majority,    such    sum 
should  revert  to  and  become  a  part  of 
the  residue  of  the  estate;  and,  third,  to 
hold  all  the  rest,  residue,  and  remainder 
of  the  estate,  after  the  payment  of  the 
debts  and  the  setting  aside  of  the  said 
$5,000  fund,  for  a  period  of  not  to  ex- 
ceed ten  years  from  and  after  the  pro- 
bate of  the  will,  to  pay  over  the  net 
income,    one    third    to    testator's    son 
Arthur,  one  third  to  his  son  George,  and 
one  third  for  the  use  and  benefit,  sup- 
port and  education  of  his  daughter  Elsie, 
with  a  further  provision:    "Should  my 
said  trustees  deem  it  wise  so  to  do,  they 
shall  have  the  power,  authority  and  dis- 
cretion to  absolutely  and  without  condi- 
tion turn  over,  deliver  and  pay,  at  any 
time  after  five  years  from  the  probate 
of  this  will  and  prior  to  the  expiration 
of  the  ten-year  period  above  fixed,  one 
third  of  the  said  residue  of  my  estate  to 
my  son  George  H.  Mix,  and  also  one 
third  thereof  to  my  said  daughter  Elsie 
H.  Mix.     My  said  trustees  are  hereby 
authorised  and  empowered  to  pay  and 
tarn  over  to  my  said  son  Arthur  H.  Mix, 
at   any  time  after  five  years  from  the 
date  of  the  probate  hereof,  any  part  or 
all  of  the  remaining  one  third  of  said 
residue  of  my  estate  which  is  held  for 
his  benefit  under  the  terms  hereof,  when 
in  the  discretion  of  my  said  trustees  it 
shall  seem  to  them  wise  so  to  do,  and 
shall  be  for  the  best  interests  of  my  said 
son  Arthur,  it  being  my  hope  that  he 
-will  prove  himself  so  worthy  that  my 
said  trustees  shall  deem  it  wise  to  turn 
over  to  him  at  the  earliest  possible  mo- 
ment that  portion  of  my  estate  set  apart 
for  his  benefit.' '     He  further  provided 
that,  if  the  one  third  set  apart  for  Elsie 
CLjid  the  one  third  set  apart  fox  George 
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should  not  have  been  turned  over  after 
the  expiration  of  the  five  and  before  the 
expiration  of  the  ten  years,  then,  at  the 
expiration  of  said  ten-year  period,  the 
trust  created  with  reference  to  said  two 
one-third  interests  should  terminate,  and 
the  principal  fund  be  turned  over  to 
Elsie  and  George,  and  that,  in  case  of 
the  death  of  any  of  said  sons  or  daugh- 
ter before  the  interest  in  the  estate  set 
apart  for  his  (or  her)  benefit  should 
have  been  turned  over  and  paid  to  him 
(or  her).  It  was  held  that,  in  view  of 
the  circumstance  that  the  personal  prop- 
erty at  the  death  of  the  testator  was  not 
sufficient  to  pay  the  indebtedness  against 
his  estate,  and  as  was  reasonable  to  as- 
sume that  the  testator  did  not  wish  to 
compel  the  immediate  sale  of  all  his  real 
estate,  but  intended  to  provide  that  the 
executors  should  sell  such  portion  of  it 
as  was  necessary  to  pay  debts,  and  hold 
the  remainder  until,  in  their  judgment, 
it  should  be  wise  to  sell,  there  was  noth- 
ing to  compel  the  conclusion  that  the 
postponement  was  on  account  of  the 
positions  of  the  legatees,  but,  on  the 
contrary,  that  it  was  for  the  convenience 
of  the  funds  of  the  estate;  and,  fur- 
ther, that  as  the  income  from  the  residu- 
ary clause  under  this  will  was  directed 
to  be  paid  to  the  legatees,  from  the  date 
of  the  testator's  death  until  the  payment 
of  the  legacies,  and  as  the  gift  was  one 
of  residue,  the  children  named  would  be 
considered  as  taking  a  vested  interest  at 
the  time  of  the  testator's  death. 

In  Mettler  v.  Warner  (1910)  243  HI. 
600, 134  Am.  St.  Rep.  388,  90  N.  E.  1099, 
where  testator  gave  his  residuary  estate 
to  his  executor  in  trust  to  manage  and 
control  the  real  estate  during  the  term 
of  fifteen  years,  and  each  year  during 
said  term  to  pay  the  net  proceeds  and 
income  of  and  from  said  real  estate  to 
testator's  children  or  their  descendants, 
in  equal  parts,  per  stirpes  and  not  per 
capita,  with  a  substitutional  gift  in  case 
of  the  death  of  any  of  his  children  with- 
out issue  during  said  term,  and  directed 
that,  at  the  expiration  of  said  term,  all 
of  said  real  estate  should  be  sold,  and 
the  proceeds  divided  in  equal  portions 
among  those  of  testator's  children  then 
surviving  and  the  descendant  or  descend- 
ants, if  any,  of  any  of  the  children  who 
might  then  be  dead,  or  in  the  discretion 
of  the  trustee,  to  divide  and  partition 
said  real  estate  among  such  children  or 
descendants,  it  was  held  that,  taking  the 
entire  testamentary  scheme  into  consid- 
eration, it  was  apparent  that  the  testator 
intended  the  entire  beneficial  interest  in 
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his  estate  to  vest  in  his  children  and  the 
lineal  descendants  of  such  as  might  die 
before  the  period  of  distribution  was 
reached,  and  that  his  purpose  in  post- 
poning the  distribution  was  to  give  his 
children  the  benefit  of  the  increase  in 
value  of  the  real  estate  during  the  time 
the  trust  was  running;  and,  accordingly, 
that  the  equitable  title  vested  in  the  tes- 
tator's children  at  the  time  of  his  death, 
subject  to  be  devested  in  the  case  of  the 
death  of  any  of  them  without  leaving 
lineal  descendants. 

In  Hull  v.  Ensinger   (1912)   257  X1L 
160,  100  N.  E.  513,  where  testator  gave 
his  wife  a  life  estate  in  certain  property 
and,  subject  to  such  estate,  gave  the  rest 
of  his  property  in  trust,  directing  that 
all  of  his  real  estate  should  remain  un- 
sold undivided,  and  undisposed  of  until 
ten  years  after  the  death  of  his  wife, 
and  that,  at  the  end  of  such  period,  "the 
whole  of  the  balance  or  residue  of  my 
estate  still  in  the  hands  and  under  the 
control  of  my  said  executor  and  trustee 
as  aforesaid,  of  whatever  nature  or  kind, 
shall  descend  to  and  be  divided  among 
my   six   children    [naming  them]    their 
heirs,  or  the  survivors  of  them,  equally, 
share  and  share  alike,  the  children  or 
descendants  of  a  deceased  child,  if  any, 
taking  the  share  of  the  parent  or  ances- 
tor equally  among  them,"  with  a  further 
provision  that,  should  any  child  attempt 
to  sell  or  encumber  his  share  before  the 
full    expiration    of    the    said    ten-year 
period,  such  encumbrance  or  deed  should 
be  of  no  effect,  and  should  also  operate 
as  a   forfeiture  of  the   share  of  such 
child,  it  was  held  that  the  interests  de- 
vised to  testator's  children  were  contin- 
gent upon  their  surviving  the  period  of 
distribution. 

In  O'Hare  v.  Johnston  (1916)  273  111. 
458,  113  N.  E.  127,  where  testator  di- 
rected his  executors  to  turn  over  certain 
securities  to  a  trustee  to  be  held  for  a 
period  of  thirty  years,  and  the  income 
therefrom  to  be  divided  between  his  two 
children,  and  that,  at  the  expiration  of 
said  trust  period,  one  half  of  the  securi- 
ties should  be  delivered  to  each  of  said 
children,  with  a  provision  that,  in  case 
of  the  death  of  either  without  issue,  the 
whole  of  the  trust  fund  should  be  held 
for  the  use  of  the  survivor,  but,  in  the 
event  that  either  of  said  children  should 
die  having  a  child  or  children,  that  "the 
income  from  said  trust  fund  and  the 
principal  from  said  trust  fund,  at  the 
expiration  of  said  period  hereby  given 
to  its  or  their  term,  be  paid  to  said 
child  or  children,' '  it  was  held  that,  as 
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the  trust  fund  was  severed  from  the 
estate  and  the  income  thereof  given  to 
the  persons  ultimately  entitled,  the  in- 
terest taken  by  the  children  of  the  son 
or  daughter  was  not  contingent  upon 
their  surviving  the  period  of  distribu- 
tion, notwithstanding  the  gift  to  them 
was  contained  only  in  the  direction  to 

pay. 

In  Marshall  v.  Safe  Deposit  &  T.  Co. 
(1905)  101  Md.  1,  60  Atl.  476,  where 
testatrix  directed  her  residuary  estate 
to  be  converted  into  money,  and  gave 
the  sum  thus  realized  to  a  trustee  in 
trust  for  the  use  and  benefit  of  her  four 
grandchildren,  naming  them,  for  the 
period  of  twenty  years,  "the  interest 
and  income  thereof  to  be  equally  divided 
between  them,  share  and  share  alike, 
and,  at  the  expiration  of  the  said  term 
of  twenty  years,  the  said  sum  shall  be 
equally  divided  between  them,"  with  a 
provision  in  the  event  of  any  one  of 
them  dying  within  said  twenty-year 
period,  it  was  held  that  postponement  of 
possession  did  not,  of  itself,  indicate  an 
intention  to  postpone  a  vesting;  and 
therefore  that  the  grandchildren  took 
vested  equitable  interests  in  the  residue, 
defeasible  upon  their  death  during  the 
continuance  of  the  trust. 

In  Bowker  v.  Bowker  (1852)  9  Cash. 
(Mass.)  519,  where  testator  bequeathed 
to  a  son  a  farm  and  farming  tools,  ''by 
his  paying  the  following  sums  as  here- 
after directed :  Firstly,  to  my  son  David 
Bowker  $100  a  year  for  seven  years, 
without  interest,  the  first  payment  to  be 
in  one  year  from  my  decease.  Secondly, 
to  my  daughter  Mary,  wife  of  Robert 
Sturtevant,  $100  to  be  paid  as  soon  after 
my  decease  as  shall  be  convenient  to  pay 
it,"  etc.,  it  was  held  that,  upon  accept- 
ance of  the  devise,  the  legacy  to  testa- 
tor's son  David  vested,  so  that,  upon  his 
death  before  the  expiration  of  the  seven 
years,  his  administrator  could  recover 
the  remaining  payments. 

In  Sears  v.  Putnam  (1869)  102  Mass. 
5,  a  gift  of  residuary  estate,  "in  equal 
parts  to  and  amongst  my  nephews  and 
nieces  .  .  .  the  portion  coming  to  my 
nieces  to  be  held  in  trust  for  them  dur- 
ing the  term  of  twenty-five  years  from 
the  day  of  my  death  by  whomsoever  the 
probate  court  shall  appoint  as  trustee  of 
this  fund,  the  income  to  be  payable  to 
their  individual  order  only,  and,  on  the 
death  of  each  female  cestui  que  trust, 
her  portion  of  the  income  shall  be  pay- 
able to  her  children  or  child,  should  she 
leave  any,  otherwise  to  the  remaining 
cestuis  que  trust  during  said  term  of 
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twenty-five  vears.  At  the  expiration  of 
said  term  of  twenty-five  years,  the  capi- 
tal of  this  trust  fund  shall  be  paid  to 
my  said  nieces  and  to  the  children  or 
child  of  any  of  them  who  shall  then  be 
deceased" — was  held  to  be  a  gift  over 
to  surviving  nieces  or  the  issue  of  those 
nieces  in  the  case  of  the  death  of  any 
without  issue,  so  that  each  niece  took  an 
immediate  beneficial  interest,  defeasible 
npon  a  condition  subsequent. 

In  Eager  v.  Whitney  (1895)  163  Mass. 
463,  40  N.  E.  1046,  where  a  testator, 
having  a  wife,  a  daughter,  and  three 
sons,  gave  his  household  goods  to  his 
wife,  and  all  the  rest  of  his  property  in 
trust  to  pay  the  income,  two  thirds  to 
his  wife,  three  twelfths,  in  equal  propor- 
tions, to  his  daughter  and  two  of  his 
sons,  and  one  twelfth  to  be  held  for  the 
benefit  of  his  other  son,  with  certain 
special  provisions,  with  a  direction  that 
if  his  daughter  or  either  of  the  two  sons 
first  named  should  die,  leaving  issue, 
such  issue  should  take  the  share  of  the 
income  which  the  parent  would  have 
taken,  and  that  the  trust  should  termi- 
nate, and  the  property  in  the  hands  of 
the  trustees  should  be  by  them  paid  over 
to  the  testator's  legal  representatives  in 
1901,  it  was  held  that  the  fact  that  there 
was  no  gift  to  the  legal  representatives 
independently  of  the  directions  to  the 
trustees  to  pay  over  to  them  in  the  year 
1901,  though  not  necessarily  conclusive, 
had  a  tendency  to  show  that  the  gift  was 
to  those  who  should  then  be  his  legal 
representatives. 

In  Wbssborg  v.  Merrill,  ante,  1074, 
testator  bequeathed  certain  corporate 
stock  in  trust  "for  my  wife  and  five 
children,  to  hold  said  stock  intact  until 
August  11th,  1914,  and  to  pay  the  divi- 
dends from  said  stock  to  my  wife  [name] 
and  to  each  of  my  five  children  and  to 
their  respective  heirs,  share  and  share 
alike.  .  .  .  After  August  11th,  1914,  the 
stock  shall  be  equally  divided  among 
them,"  it  was  held  that,  although  the 
testator  did  not,  in  express  language, 
first  make  the  gift  directly  to  the  in- 
tended beneficiaries,  the  fact  that  he 
provided  that  the  stock  should  be  set 
apart  from  the  general  estate,  and  be- 
stowed the  income  therefrom  upon  his 
wife  and  children,  indicated  that  it  was 
his  intention  that  the  gift  should  take 
effect  immediately,  rather  than  at  the 
time  fixed  for  distribution. 

In  Brookhouse  v.  Pray  (1904)  92 
Minn.  448,  100  N.  W.  235,  where  testa- 
tor directed  that  "after  five  years  from 
this  date  and  within  ten  years  from  this 
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date,  and  at  such  time  and  times  within 
said  period  as  may  to  said  trustees  seem 
to  the  interest  of  my  estate,  said  trus* 
tees  and  executors  sell  and  convey  all 
my  real  estate  and  convert  the  same  and 
all  my  personal  estate  into  money,  .  .  « 
and  pay  out  and  distribute  the  same  aa 
follows,' '  it  was  held  that,  while  post- 
ponement of  the  time  of  distribution  did 
not  prevent  the  immediate  vesting  of  the 
legacies,  an  intent  to  postpone  vesting 
was  expressed  by  a  provision  that  should 
any  of  the  legatees  die  before  payment 
should  be  made  to  them,  without  leaving 
children  or  grandchildren,  the  legacy 
should  lapse. 

In  Snow  v.  Dorgin  (1899)  70  N.  H. 
121,  47  Ati.  89,  where  testator  directed 
his  residuary  estate  to  be  sold  by  his 
executors,  and  the  proceeds  invested, 
and  the  interest  therefrom  applied  by 
them,  for  the  term  of  ten  years,  fox  the 
relief  of  the  most  destitute  of  his.  rela* 
tives,  '  *  after  which  time  the  principal  to 
be  equally  divided  between  them,"  it 
was  held  that  these  legacies  vested  at 
the  death  of  the  testator,  rather  than  at 
the  expiration  of  the  time  during  which 
the  trust  was  to  continue. 

In  Huber  v.  Dottoghue  (1891)  49  N.  J. 
Eq.  125,  23  Atl.  495,  where  testator  gave 
all  his  real  estate  to  his  executors  for 
purposes  named  in  his  will,  and  there- 
after directed  that  they  put  his  wife  in 
the  possession  of  a  eertain  house  and 
permit  her  to  enjoy  it  for  ten  years 
after  his  death,  free  of  rent,  provided 
she  should  so  long  remain  unmarried, 
and  directed  his  executors  to  sell,  at  the 
expiration  of  five  years  from  the  time 
of  his  death,  certain  four  houses  and 
lots,  and  at  the  expiration  of  ten  years 
to  sell  all  the  residue:  of  his  real  estate, 
and  directed  that  they  should,  out  of 
the  proceeds  of  the  sale  and  the  rents, 
issues,  and  profits  of  the  property,  apply 
so  much  thereof  as  should  be  necessary 
to  the  maintenance  of  his  wife  and  un- 
married children  during  the  period  of 
ten  years  next  succeeding  his  death, 
"and  at  the  expiration  of  said  ten  years 
(after  the  sale  last  above  mentioned) 
all  the  moneys  or  investments  then  re- 
maining in  the  hands  of  my  executors 
shall  be  divided  equally,  share  and  share 
alike,  between  my  wife  and  my  children 
who  survive  me,"  it  was  held  that,  not- 
withstanding the  express  devise  of  the 
lands  to  the  executors,  with  power  to 
sell  the  same  after  the  expiration  of.  ten 
years,  and  then  to  divide  the  proceeds, 
the  wife  and  children  took  a  vested 
interest. 
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In  Traver  v.  Schell  (1859)  20  N.  Y. 
89,  where  testator  gave  to  each  of  his 
four  daughters  the  sum  of  $500,  to  be 
paid  by  his  son  within  ten  years  after 
his  decease,  it  was  held  that,  as  the  post- 
ponement was  not  absolute,  but  permis- 
sive, and  for  the  convenience  of  the 
party  who  was  to  pay,  the  legacies 
vested  in  the  daughters  at  the  time  of 
testator's  decease. 

In  Warner  v.  Durant  (1879)  76  N.  Y. 
133,  where  testator  gave  a  sum  of  money 
in  trust  to  hold  and  reinvest,  and,  during 
the  continuance  of  the  trust,  to  pay  an- 
nually 7  per  cent  interest  upon  divers 
amounts  to  the  various  persons  named, 
"and  at  the  expiration  of  five  years 
from  my  decease  to  pay  over  the  prin- 
cipal sums  upon  which  the  interest  here- 
inbefore has  been  directed  to  be  paid  to 
the  respective  parties  to  whom  said  in- 
terest money  is  directed  to  be  paid,"  it 
was  held  that,  notwithstanding  the  gift 
was  in  the  form  of  a  direction  to  pay  at 
a  future  time,  the  fact  that  the  interest 
thereof  was  to  be  paid  to  the  legatee  in 
the  meantime  was  indicative  of  an  intent 
that  the  legatee  should,  at  all  events, 
have  the  principal,  and  was  to  wait  only 
for  the  payment  until  the  day  fixed. 

In  Hillyer  v.  Vandewater  (1890)  24 
N.  E.  999  (mem.  121  N.  Y.  681),  where 
testatrix  gave  her  residuary  estate  in 
trust  to  convert  and  invest,  and,  after 
paying  taxes,  assessments,  insurance,  re- 
pairs and  other  necessary  expenses,  to 
divide  the  residue  into  three  equal  por- 
tions, and,  at  the  expiration  of  each  six 
months,  or  as  near  that  period  as  should 
be  found  practicable,  for  the  period  of 
ten  years  after  her  decease,  to  pay  one- 
third  part  thereof  to  each  of  her  three 
daughters,  adding:  "At  the  expiration 
of  ten  years  after  my  decease,  it  is  my 
will  and  I  do  hereby  direct  that  my  said 
executrixes  sell  and  convert  all  my  es- 
tate, both  real  and  personal,  into  money 
and  distribute  the  same  between  my 
daughters  hereinbefore  named,  share  and 
share  alike,"  the  court,  although  divided 
in  opinion  as  to  the  validity  of  the  trust, 
appeared  to  concur  in  the  conclusion 
that,  notwithstanding  the  absence  of 
words  of  immediate  gift,  the  gift  of  the 
intermediate  income  showed  that  it  was 
the  intention  of  the  testatrix  that  her 
daughters  should  take  vested  interest  in 
the  principal. 

In  Re  Dippel  (1902)  71  App.  Div.  598, 
76  N.  Y.  Supp.  201,  where  a  will  pro- 
vided: "I  give  and  bequeath  to  my 
sister,  Mary  Fischer,  the  interest  on 
$1,200  until  ten  years  after  my  decease, 
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then  the  whole  amount  of  $1,200  shall 
be  paid  to  her  by  my  executors  herein- 
after named.  In  case  she  shall  not  be 
living  at  that  time,  then  the  said  amount 
of  $1,200  shall  be  equally  divided 
amongst  her  children  then  living,  share 
and  share  alike,"  it  was  held  that,  as  the 
amount  of  the  legacy  was  severed  at 
once  from  the  estate,  and  the  entire  in- 
terest or  income  was  payable  to  the  leg- 
atee, the  legacy  was  vested,  subject  to  be 
devested  by  the  death  of  the  legatee 
prior  to  the  time  of  payment. 

In  Orange  County  Trust  Co.  v.  Morri- 
son (1907)  56  Misc.  88,  106  N.  Y.  Supp. 
940,  where  testatrix  bequeathed  unto  her 
two  nephews  and  a  niece  certain  shares 
of  stock,  "subject  to  the  following  con- 
ditions:— That  the  said  capital  stock 
shall  be  held  by  my  executors  in  trust 
for  the  period  of  seven  years  from  the 
date  of  my  death;  should  I  decease  on 
or  before  the  date  of  January  1st,  1901, 
they,  the  said  heirs,  to  receive  the  divi- 
dends on  said  stock  from  the  date  of  my 
decease.  But  should  I  survive  this 
period,  or  a  portion  of  it,  then  the  time 
to  be  computed  from  the  above-named 
date,  January  1st,  1901,  until  the  said 
seven  years  shall  have  expired,  and  then 
said  stock  shall  be  delivered  to  them,  my 
said  nephews  and  niece,  to  keep  and  to 
hold  to  them,  their  heirs  and  assigns  for- 
ever," it  was  held  that  as  the  shares  of 
stock  were  not  given  by  the  will  to  the 
executors  in  trust,  but  were  expressly 
given  directly  to  the  nephews  and  niece 
named,  the  gifts  were  absolute  and  im- 
mediate, and  vested  in  the  legatees  upon 
the  death  of  the  testatrix,  the  time  of 
the  delivery  of  the  property  being  post- 
Doned 

In  Re  Kings  County  Trust  Co.  (1913) 
158  App.  Div.  453,  143  N.  Y.  Supp.  597, 
reversing  on  this  point  (1912)  78  Misc. 
245,  139  N.  Y.  Supp.  454,  where  testator 
piovided:  "When  my  said  son,  Charles 
S.  Fowler,  Jr.,  shall  attain  his  majority, 
I  order  and  direct  my  executrix  to  divide 
the  corpus  of  my  estate,  real  and  per- 
sonal, among  my  wife  Annie  E.  Fowler 
and  my  said  children  [naming  them] 
equally,  share  and  share  alike,  the  sur- 
viving issue  of  any-  deceased  child  to 
take  per  stirpes  and  not  per  capita, ' '  and 
if  his  said  son  should  die  before  attain- 
ing majority,  then  to  divide  the  said 
corpus  to  his  wife  and  his  surviving  chil- 
dren and  the  surviving  issue  of  any 
deceased  children,  and  further  provided : 
"Believing  that  equality  is  justice,  it  is 
my  will  that  my  wife  shall  share  equally 
with  my  children  in  the  division  of  my 
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estate,  whenever  the  same  shall  be  made. 
Therefore  if  any  of  my  children  should 
die  without  issue  surviving  before  the 
time  hereinbefore  limited  for  the  divi- 
sion thereof,  then  and.  in  that  case,  I 
order  and  direct  that  the  share  of  the 
one  dying  shall  be  divided  among  her 
and  my  surviving  children  equally,  share 
and  share  alike,"  it  was  held  that,  as 
the  interest  taken  by  the  children  was 
contingent  upon  their  surviving  the  time 
of  distribution,  and  it  was  testator's 
avowed  purpose  to  maintain  an  equality 
among  his  wife  and  children,  her  share 
was  likewise  contingent  upon  her  sur- 
viving until  the  time  for  distribution. 

In  Ford  v.  Whedbee  (1834)  21  N.  0. 
(1  Dev.  &  B.  Eq.)  16,  where  testator 
gave  certain  articles  to  his  wife  for  her 
support,  and  a  plantation  ''for  the  full 
space  of  two  years  and  three  months,  at 
the  expiration  of  which  time  my  admin- 
istrator is  herein  directed  to  pay  out  of 
my  estate  $1,000.  ...  To  raise  that  sum 
of  money  he  shall  be  at  liberty  to  sell  all 
the  land  (describing  it),  which  he  may 
sell  as  soon  after  his  qualification  as  time 
will  admit,  upon  the  longest  credit  that 
can  be  given,  so  as  to  have  the  money 
ready  for  her  use  immediately  after  the 
two  years  and  three  months  is  expired. 
Which  said  $1,000  is  to  be  to  her  a  full 
satisfaction  for  and  in  lieu  of  her  taking 
thirds  out  of  my  land/'  it  was  held  that, 
as  the  postponement  was  manifestly  for 
the  convenience  of  the  testator's  estate 
and  on  account  of  the  circumstances  of 
the  property  to  be  sold  for  raising  the 
money,  and  as  the  legacy  was  given  in 
lieu  of  dower,  the  wife's  right  thereto 
was  not  contingent  upon  surviving  until 
the  time  of  payment. 

In  Barkman  v.  Hain  (1887)  5  Ohio 
S.  &  C.  P.  Dec.  474,  where  testator  gave 
the  use  of  his  farm  to  his  wife  for  the 
period  of  twelve  years  after  his  decease, 
and  further  provided:  "It  is  my  will 
that  at  the  end  of  twelve  years  after  my 
decease,  all  my  real  estate  aforesaid  shall 
be  sold  by  my  executor  hereafter  named 
at  public  sale,  and  the  proceeds  thereof 
divided  in  three  equal  shares  as  follows: 
To  my  son  George  Hain,  one  share;  to 
my  daughter  Caroline,  one  share;  and  to 
the  children  of  my  daughter  Elizabeth 
Ann  Syder,  one  share,"  it  was  held  that 
the  son  took  an  interest  which  vested  at 
the  time  of  his  father's  death. 

In  Long's  Estate  (1910)  228  Pa,  594, 
77  Atl.  924,  affirming  (1909)  39  Pa. 
Super.  Ct.  323,  where  testator  gave  his 
residuary  estate  in  trust  for  the  period 
of  twenty  years  to  manage  and  improve, 
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directing  that,  when  there  should  be  a 
greater  accumulation  than  the  trustee 
should  deem  necessary  for  the  purposes 
of  the  trust,  he  should  divide  the  same 
into  six  equal  shares,  "paying  one  share 
to  each  of  my  five  children  and  one  share 
to  be  divided  among  the  children  of  my 
deceased  son,"  and  further  provided 
that,  at  the  expiration  of  twenty  years, 
the  trustees  should  sell  the  property, 
"and  divide  the  same  into  six  shares,  to 
be  distributed  as  is  provided  with  refer- 
ence to  income  of  same,"  it  was  held 
that  the  will  gave  vested  legacies  to  the 
testator's  children  and  grandchildren, 
provided  for  in  the  residuary  clause. 

In  Re  Morrow  (1883)  13  Pittsb.  L.  J. 
N.  S.  (Pa.)  294,  where  testator  directed 
that  his  executors  should  sell  certain  real 
estate,  invest  the  proceeds  thereof  for 
the  period  of  twelve  years  after  his  de- 
cease, and  pay  over  annually  to  each  of 
his  nine  grandchildren,  one  ninth  of  the 
interest  thereof,  "or,  if  any  of  them 
have  died,  leaving  heirs,  then  pay  same 
to  said  heirs,"  and  further  directed  that 
the  executors,  "at  the  full  expiration  of 
twelve  years  from  the  time  of  my  de- 
cease, shall  in  like  manner  pay  over  the 
principal.  But  neither  interest  nor  prin- 
cipal shall  be.  liable  to  attachment,"  it 
was  held  that,  as  the  gift  was  in  the 
form  of  a  direction  to  pay  over,  and  it 
appeared  that  the  postponement  of  the 
enjoyment  was  on  account  of  the  charac- 
ter of  the  donees,  to  protect  the  legacies 
from  liability  for  the  debts  of  the  lega- 
tees, and  as  the  contingency  of  survivor- 
ship was  expressed  in  the  will,  the 
legacies  were  contingent  upon  surviving 
the  time  of  distribution. 

In  Staples  v.  D'Wolf  (1864)  8B.L 
74,  where  testator  gave  his  residuary  es- 
tate to  his  executors  in  trust  for  his 
living  children  and  the  children  of  de- 
ceased children,  who  were  to  take  the 
portion  which  their  parent  would  have 
taken  if  alive,  for  the  term  of  twenty 
years,  "the  rents,  issues,  incomes  and 
profits  or  dividends,  to  be  paid  to  my 
aforesaid  children,  grandson  and  the 
children  of  my  said  daughter  Mary  Ann, 
in  manner  aforesaid,  and  their  respective 
heirs,  for  the  said  term  of  twenty  years, 
and  to  be  paid  annually,  and,  at  the  end 
of  said  twenty  years,  the  aforesaid  prop- 
erty or  estate  to  be  divided  equally  be- 
tween my  said  children  and  grandson, 
and  the  children  of  my  said  daughter 
Mary  Ann,  taken  collectively  and  not 
separately,  so  that  they  shall  have  their 
mother's  portion,  were  she  alive,  and  no 
more,  or  their  respective  heirs,  shonld 
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any  of  them  be  dead,  share  and  share 
alike,"  it  was  held  that,  taking  into  con- 
sideration the  fact  that  the  ultimate  leg- 
atees were  also  given  the  intermediate 
income,  the  absence  of  a  gift  over  of  any 
share  in  the  event  of  any  of  the  children 
dying  without  issue,  for  the  want  of 
which  an  intestacy  might  be  produced 
should  the  ultimate  gift  be  construed  as 
contingent,  the  several  shares  in  the  re- 
siduary estate  vested  in  the  several 
legatees  on  the  death  of  the  testator. 

In  Fulkerson  v.  Bullard  (1865)  3  Sneed 
(Tenn.)  260,  where  testator  directed  his 
executors  to  hire  out  his  negroes  for  five 
years  after  his  death,  for  the  purpose  of 
getting  money  enough  to  pay  debts,  ex- 
penses, and  legacies,  adding:  "And  at 
the  expiration  of  five  years  it  is  my  de- 
sire and  direction  that  my  executors 
divide  said  negroes  [naming  them] 
equally  amongst  all  my  children;  and  in 
case  any  of  my  children  should  die  be- 
fore the  time  aforesaid,  leaving  lawful 
children,  said  last-mentioned  children 
shall  take  the  shares  of  their  parents  in 
said  negroes,"  it  was  held  that  the  pro- 
vision substituting  the  children  of  any 
deceased  child  showed  that  it  was  not 
testator's  intention  that  the  legacy 
should  vest  prior  to  the  time  of  distribu- 
tion. 

In  Lyman  v.  Vanderspiegel  (1826)  1 
Aik.  (Vt.)  275,  where  testator  devised 
certain  real  and  personal  property  to 
John  Vanderspiegel,  on  condition  that  he 
should  pay  "the  sum  of  $1,000,  that  is 
to  say,  $200  to  each  of  my  grandchildren 
hereinafter  named,  in  twelve  months 
after  my  decease,"  and,  in  a  subsequent 
clause  of  the  will,  gave  to  his  grand- 
children the  residue  of  his  estate,  "to- 
gether with  the  sum  of  $1,000  to  be  paid 
by  John  Vanderspiegel,"  it  was  held 
that,  as  the  postponement  of  payment 
was  obviously  for  the  convenience  of  the 
estate,  the  legacies  to  the  grandchildren 
vested  at  testator's  death. 

In  Prasser's  Will  (1909)  140  Wis-  92, 
121  N.  W.  643,  where  testator  gave  the 
use  of  all  his  property  to  his  wife  during 
her  life,  and  provided  that,  after  her 
death,  his  .executors  should  hold  the  en- 
tire estate  in  trust  for  ten  years,  using 
so  much  of  the  income  as  might  be  neces- 
sary for  the  maintenance  of  the  property, 
taxes,  and  repairs,  and  dividing  the  net 
balance  of  the  income  "between  my  chil- 
dren, share  and  share  alike,"  and  further 
provided:  "After  the  expiration  of  ten 
years  after  the  death  of  my  said  wife, 
all  my  estate  and  property  then  remainr 
ing  in  tfee  hands  of,  my  said  trustees*.  I 
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hereby  give,  devise  and  bequeath  unto  all 
my  children  in  equal  parts,  share  and 
share  alike, ' '  it  was  held  that,  the  words 
of  the  devise  being  words  of  present 
grant,  not  of  a  mere  direction  for  divi- 
sion at  a  future  date,  and  as  the  net 
annual  income  was  to  be  divided  among 
the  children  during  the  entire  trust, 
showing  an  intention  that  the  entire  bene- 
ficial enjoyment  should  begin  as  soon 
as  the  life  estate  should  be  concluded, 
and  as  the  devise  was  ' '  unto  all  my  chil- 
dren," it  was  the  testator's  intention  to 
vest  a  present  interest  in  each  child  at 
his  death,  rather  than  to  suspend  the 
vesting  until  the  end  of  the  trust  period. 
In  Reynolds's  Will  (1912)  151  Wis. 
375, 138  N.  W.  1019,  where  testator  gave 
his  residuary  estate  in  trust,  for  a  period 
of  ten  years  after  his  death,  for  the  pur- 
pose of  investing  the  same,  receiving  the 
income  therefrom,  distributing  the  resi- 
due and  carrying  out  all  the  provisions 
of  the  will,  and  directed  that  the  trustees 
should,  "before  the  expiration  of  said 
trusty  convert  all  of  the  property  and 
estate  remaining  in  their  hands  into 
money,  for  the  purpose  of  distributing 
the  same  among  the  beneficiaries  herein- 
after named,  and  I  direct  that  they  shall 
pay  therefrom  and  I  give  and  bequeath 
the  said  residue  of  my  estate  as  follows, 
to  wit :  To  my  wife,  Nellie  M.  Reynolds, 
30  per  cent  thereof,"  it  was  held  that, 
as  the  gift  to  the  residuary  legatees,  sub- 
ject to  the  trust,  was  free  from  condi- 
tions or  contingencies  which  might  defeat 
the  gift,  or  terminate  their  rights  thereto 
when  the  trust  expired,  they  took  e 
vested  interest  at  the  testator's  death. 

Appendix  2>.  Instances  in  which  pay- 
ment teas  postponed  until  marriage 
of  the  legatee. 

In  Atkins  v.  Hiccocks  (1737)  1  Atk. 
500,  26  Eng.  Reprint,  316,  where  testator 
bequeathed  to  a  daughter  "the  sum  of 
£200,  to  be  paid  her  at  the  time  of  her 
marriage,  or  within  three  months  after, 
providing  she  marry  with  the  approba- 
tion of  my  two  sons,  William  and  Samuel 
Hiceooks,  or  the  survivor  of  them;  and 
my  will  is  that  my  said  daughter  Eliza- 
beth shall  yearly  receive  and  be  paid, 
until  such  time  as  she  shall  marry,  the 
sum  of  £12,  free  and  clear  of  all  taxes 
and  impositions  whatever, ' '  and  directed 
that  a  leasehold  estate  should  stand 
charged  with  the  payment  of  the  said 
£12  per  annum,  and  likewise  with  the 
payment  of  the  £200  when  the  same 
should  become  due,  it  was  held  that 
the  legacy  was  not  a  present  one  wits 
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time  of  payment  postponed,  the  gift 
of  £12  per  annum  not  being  in  the  na- 
ture of  interest  for  the  £200,  but  an 
independent  gift,  and  the  requirement 
of  consent  showing  plainly  that  the  tes- 
tator intended  a  condition  precedent. 

In  Garbut  v.  Hilton  (1739)  1  Atk.  381, 
26  Eng.  Reprint,  244,  the  testatrix  be- 
queathed to  a  certain  woman  a  sum  of 
money,  "provided  she  marries  with  the 
consent  and  approbation  of  her  said 
father  and  mother,"  it  was  held  that,  as 
marriage  was  a  condition  precedent  to 
the  vesting,  the  legatee  was  not  entitled, 
before  marriage,  to  have  the  legacy  paid 
to  heT. 

In  Elton  v.  Elton  (1747)  3  Atk.  505, 
26  Eng.  Reprint,  1091,  where  testator, 
after  reciting  that  he  had  a  right  and 
power  to  dispose  of  the  sum  of  £1,500, 
which  had  been  settled  on  his  late  de- 
ceased daughter,  said :  "Now  I  do  hereby 
give  and  bequeath  the  same  and  all  my 
right  and  interest  therein  unto  my 
granddaughter  Anna  Elton,  the  daughter 
of  my  son  Jacob  Elton,  to  be  at  her  own 
disposal  ...  in  case  she  marry  with  the 
consent  and  approbation  of  my  said  son 
Jacob  Elton  and  his  wife,"  it  was  held 
that  the  legacy  was  given  upon  a  condi- 
tion precedent  of  marriage,  and  there- 
fore that  it  did  not  pass  to  the  grand- 
daughter's personal  representative,  upon 
her  dying  unmarried. 

In  Keily  v.  Monck  (1705)  3  Ridgew. 
P.  C.  (Ir.)  205,  where  testator  gave  lega- 
cies to  his  unmarried  daughters,  directing 
that  they  should  be  raised  and  paid  upon 
their  respective  days  of  marriage,  to- 
gether with  interest  in  the  meantime, 
from  the  day  of  his  death,  at  the  rate  of 
5  per  cent,  it  was  held  that  as  the  lega- 
cies, by  the  terms  of  the  will,  became  an 
immediate  charge  upon  the  fund  out  of 
which  they  arose,  and  as  the  legatees 
derived  an  immediate  advantage  there- 
from, vesting  was  not  postponed  until 
marriage. 

In  Booth  v.  Booth  (1799)  4  Ves.  Jr. 
399,  31  Eng.  Reprint,  203,  where  a  testa- 
tor gave  his  residuary  estate  upon  trust 
to  get  in,  and  invest,  and  to  pay  the  divi- 
dends and  produce  thereof  equally  be- 
tween his  great-nieces,  Phoebe  and  Ann, 
until  their  respective  marriages,  and, 
from  and  immediately  after  their  re- 
spective marriages,  to  assign  and  trans- 
fer their  respective  moieties  or  shares 
thereof  unto  them,  respectively,  it  was 
held,  upon  the  words  of  the  bequest  and 
the  fact  that  it  was  a  gift  of  residue, 
and  that  the  gift  was  not  in  case  of  mar- 
riage under  any  qualification,  such  as 
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consent,  but  whenever  they  should  marry, 
marriage  was  not  a  condition  precedent 
to  the  vesting  of  the  interest  of  the  lega- 
tees, but  merely  fixed  the  time  when  pos- 
session waa  to  be  given. 

In  Vize  v.  Stoney  (1841)  1  Drury  & 
War.  (Ir.)  337,  where  testator,  after  be- 
queathing to  each  of  his  daughters  vari- 
ous sums,  added:  "The  said  respective 
sums  to  be  paid  to  my  said  daughters 
respectively  on  their  respective  days  of 
marriage,  with  the  lawful  interest 
thereof,  to  be  computed  from  the  day 
of  my  decease  until  the  same  shall  be 
respectively  fully  paid,"  it  was  held  that 
to  impute  to  the  testator  an  intention  to-, 
leave  his  daughters  unprovided  in  ease 
of  their  not  marrying  was  so  unnatural, 
so  strange,  and  whimsical,  thaMhe  court 
would  not  infer  it  from  ambiguous  words* 
but  that  the  gift  of  the  intermediate  in-* 
come  indicated  that  the  provision  for  the, 
daughters  was  not  contingent  upon  mar- 
riage. 

In  Morgan  v.  Morgan  (1850)  4  De  Q. 
&  S.  164,  64  Eng.  Reprint,  781,  where 
testatrix  made  the  following  provision: 
"I  appoint  [certain  persons  named]  my 
executors  and  trustees  of  all  my  money 
in  the  funds  or  elsewhere,  to  pay  over  to 
my  sister,  Sarah  Gyles9  two  daughters, 
Prances  Sarah  Gyles  and  Georgiana 
Anna  Gyles,  £5,000  each  upon  their 
marriage,  with  all  the  accumulations  of 
interest  thereon  from  the  time  of  my 
death,' f  it  was  held  that  the  legacies  to 
the  two  daughters  were  contingent  upon 
marriage. 

In  Re  Wrey  (1885)  L.  R,  30  Ch,  Div. 
(Bug.)  507,  54  L.  J.  Ch.  N.  S.  1098,  53 
L.  T.  N.  S.  337,  where  a  testatrix,  after 
specific  bequests  of  bonds,  gave  all  the 
rest  of  her  stocks  and  shares  upon  trust 
to  pay  the  dividends  and  interest  thereof 
to  a  great-nephew,  "until  his  marriage, 
and  at  the  time  of  his  marriage  to  hand 
over  the  stock  and  shares  to  the  said" 
great-nephew,  it  was  held  that,  as  there 
was  a  complete  separation  of  the  subject 
of  this  specific  bequest  from  the  rest  of 
the  property  of  the  testatrix,  for  the 
purpose  of  effecting  the  gift,  and  •  as 
there  was  no  gift  over  in  case  the  great- 
nephew  should  not  survive  the  testatrix, 
or  in  case  he  should  die  without  having 
married,  and  no  general  residuary  gift, 
and  as  the  income  was  given  in  the  mean- 
time, the  legatee  took  a  vested  interest, 
under  the  gift. 

In  Wynne  v.  Walthall  (1860)  37  Ala, 
37,  it  was  held  that  a  will  by  whieh  tes- 
tator made  a  bequest  of  all  his  property, 
real  and  personal,  to  be  equally  divided, 
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share  and  share  alike,  between  his  wife 
and  children,  and  thereafter  directed 
that  it  should  be  kept  together  and  man- 
aged by  the  executors,  and  the  shares  of 
the  children  set  apart  for  them  upon  the 
attainment  of  majority  or  marriage,  gave 
the  children  vested  interests. 

In  Toner  v.  Collins  (1885)  67  Iowa, 
369,  56  Am.  Rep.  346,  25  N.  W.  287, 
where  testator  devised  to  his  executors, 
in  trust  for  his  daughters,  certain  realty, 
going  on  to  say:  "My  said  executors 
shall  have  the  management  and  control 
of  said  property  by  me  devised  to  them 
in  trust  for  my  said  children,  and  they 
are  to  have  the  control  and  management 
thereof  until  they  shall  get  married ;  and 
when  any  of  my  said  children  shall 
marry  with  the  consent  of  said  executors 
any  worthy  person,  then  the  part  or  por- 
tion of  property  herein  devised,  or  the 
proceeds  thereof,  as  shall  be  provided  for 
hereafter,  shall  be  and  become  the  prop- 
erty of  said  child  so  marrying,  and  my 
said  executors  shall  make  the  necessary 
conveyance  thereof  so  as  to  vest  absolute 
title  in  said  legatees,"  it  was  held  that, 
as  there  was  no  bequest  over,  it  was  not 
the  intention  of  the  testator  to  make 
marriage  a  condition  precedent  to  the 
vesting  of  the  beneficial  estate  in  the 
property  in  the  legatees,  but  the  provi- 
sion with  reference  to  their  marriage 
constituted  merely  a  condition  for  the 
termination  of  the  trust  created  by  the 
will. 

In  Briscoe  v.  Wickliffe  (1838)  6  Dana 
(Ky.)  161,  where  testator  gave  his  wife 
his  real  and  personal  estate, ' '  during  her 
widowhood  or  until  one  of  my  children 
marries,"  and  further  provided:  "When 
my  first  child  marries,  I  do  will  and  be- 
queath that  my  estate  be  divided  in  the 
following  manner,  viz.,  at  that  time, 
should  my  wife  continue  my  widow,  I  do 
bequeath  unto  her  one  third  of  my 
estate,  and  the  balance  to  be  equally 
divided  between  my  three  children,"  it 
was  held  that,  as  there  was  no  devise  to 
the  children  except  that  which  was  con- 
tained in  the  direction  for  a  division,  the 
devise  itself  depended  on  the  same  con- 
tingency on  which  the  division  depended, 
namely,  that  of  marriage;  and,  accord- 
ingly, that  it  must  be  considered  as  con- 
ditional or  contingent,  and  could  not 
take  effect,  to  give  any  vested  interest  or 
estate,  until  the  happening  of  the  con- 
tingency. 

In  Loder  v.  Hatfield  (1877)  71  N.  Y. 
92,  testator  devised  to  a  son  his  home- 
stead, on  the  following  conditions  and 
proviso:  "First,  that  he  pay  to  my  wife 
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$500  in  three  years  after  my  decease. . .  • 
I  order  and  direct  my  said  son  Jonathan 
to  pay  unto  my  three  daughters — Han- 
nah, Eunice,  and  Sarah — $400  each, 
which  I  give  and  bequeath  to  them  and 
their  heirs  forever.  I  also  order  and 
direct  my  said  son  Jonathan  to  pay  to 
my  daughter  Martha,  wife  of  Nathaniel 
Fowler,  $125  in  two  years  after  my  de- 
cease; and  I  also  order  and  direct  my 
said  son  Jonathan  to  pay  to  my  daughter 
Phebe  Combs,  $200.  And,  furthermore, 
I  order  and  direct  that  my  four  daugh- 
ters— Phebe,  Hannah,  Eunice  and  Sarah 
— shall  live  with  Jonathan  and  their 
mother,  and  to  have  a  support  of  the 
farm,  and  to  assist  as  usually  they  have 
done  in  carrying  on  the  business  in  the 
house,  and  the  money  I  have  above  be- 
queathed them  to  be  paid  in  one  year 
after  they  shall  severally  marry  or  be 
inclined  to  leave  Jonathan  and  their 
mother  and  live  elsewhere,"  it  was  held 
that,  as  the  words  of  gift  were  quite  dis- 
tinct from  the  words  of  time  of  payment, 
contrary  to  the  case  of  all  the  legacies, 
save  one,  given  by  the  will,  as  the  gift 
was  not  alone  to  the  daughters,  but  "to 
them  and  their  heirs  forever,"  and  as 
the  postponement  of  payment  was  evi- 
dently for  the  convenience  of  the  devisee, 
the  legacies  were  not  contingent  upon  the 
legatees  marrying  or  leaving  home. 

In  Re  Moses  (1914)  86  Misc.  625,  148 
N.  Y.  Supp.  975,  in  which  the  question 
was  whether  a  daughter  who  died  un- 
married took  any  interest  under  a  will, 
by  which  her  father  provided:  "I 
hereby  give,  devise  and  bequeath  unto 
each  of  my  daughters  living  and  unmar- 
ried at  the  time  of  my  death  the  sum  of 
$5,000,  to  be  paid  to  them  severally  upon 
their  marriage,,,  the  surrogate,  although 
expressing  the  opinion  that,  as  the  be- 
quest was  payable  upon  the  happening  of 
a  contingent  event,  the  daughter's  repre- 
sentatives would  not  be  entitled,  con- 
ceived himself  bound  by  the  decision  in 
Loder  v.  Hatfield  (N.  Y.)  supra,  to  hold 
that  the  bequest  was  vested. 

Where  a  legacy  is  expressly  given  to  a 
female  for  a  marriage  portion,  and  she 
dies  before  marriage,  there  is  great  rea- 
son for  supposing  that  it  was  not  in- 
tended to  give  it  to  her  representatives. 
Patterson  v.  Hawthorn  (1824)  12  Serg. 
&  R.  (Pa.)  114. 

In  Biddle's  Appeal  (1871)  69  Pa.  190, 
it  was  held  that,  under  a  will  providing: 
"I  give,  will  and  devise  to  my  daughter 
Christiana  the  one-eighth  part  of  all  my 
real  and  personal  estate.  ...  It  is  my 
will  that  the  legacy  I  have  given  to  my 
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daughter  Christiana  shall  remain  in  the 
hands  of  my  hereinafter-named*  execu- 
tors so  long  as  she  remains  single,  and 
the  interest  payable  to  her  each  year, 
and  on  the  event  of  her  marrying  and 
she  desiring  to  have  her  legacy  my  here- 
inafter-named executors  to  pay  it  to 
her,"  the  postponement  of  the  payment 
of  the  principal  until  marriage  did  not 
detract  from  the  absolute  and  vested 
character  of  the  daughter's  interest  in 
the  personalty. 

In  Boone  v.  Sinkler  (1794)  1  Bay 
(S.  0.)  369,  1  Am.  Dec.  622,  it  was  held 
that  a  pecuniary  bequest  to  a  niece,  "to 
be  paid  to  her  one  year  after  her  mar- 
riage," and  in  the  meantime  to  remain 
in  the  executors9  hands,  they  paying  in- 
terest for  the  same,  was  a  vested  legacy, 
not  a  marriage  portion,  but  which  the 
legatee  could  receive  at  any  time  after 
she  became  of  age,  though  she  could  not 
compel  the  executor  to  pay  it  if  he  did 
not  think  proper  so  to  do. 

Appendix  JE.  Instances  in  which  pay- 
ment was  to  be  made  in  the  discre- 
tion of  the  trustees. 

In  Marr  v.  M'Cullough  (1838)  6  Port. 
(Ala.)  507,  where  the  corpus  of  the  leg- 
acy was  given  to  the  executors  as  trus- 
tees, with  a  postponement  of  the  payment 
to  an  indefinite  period,  depending  on  a 
careful  and  honest  exercise  of  their  dis- 
cretion, the  legacy  vested  in  the  legatee 
immediately  on  the  death  of  the  testator. 

The  executors  cannot  defeat  the  claim 
of  persons,  to  whom  distribution  is  di- 
rected to  be  made  "with  all  convenient 
speed,"  after  certain  payments  and  pro- 
visions are  made  by  the  executors,  by 
postponing  the  period  of  the  distribution. 
Jarvis  v.  Crawford  (1874)  21  Grant,  Ch. 
(U.  0.)  1. 

Appendix  F.  Instances  in  which  pay- 
ment was  to  he  made  when  certain 
property  should  he  sold. 

For  instances  in  which  the  sale  of 
property  for  the  purpose  of  paying  the 
legacy  was  to  take  place  upon  the  termi- 
nation of  a  life  estate,  see  Appx.  B, 
supra. 

In  Re  Walkerly  (1895)  108  Oal.  627, 
49  Am.  St.  Rep.  97,  41  Pac.  772,  where 
testator  gave  his  widow  a  legacy  to  be 
paid  when  certain  property  should  be 
sold,  it  was  held  that  the  widow  took  a 
present  interest. 

In  Banta  v.  Boyd  (1886)  118  111.  186, 
2  N.  E.  671,  where  testator  provided: 
"In  consideration  of  the  love  and  affec- 
tion I  bear  to  my  blood  relations,  I  devise 
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and  bequeath  to  each  one  named  below, 
a  part  or  portion  of  all  the  proceeds  of 
all  the  real  and  personal  estate  of  which 
I  may  die  possessed,  .  .  .  which  portion 
or  share  is  to  be  paid  to  each  one  named 
below,"  and  further  empowered  his  ex- 
ecutors to  convert  his  estate  into  money, 
' '  and  of  the  proceeds  pay  the  portion  or 
share  to  each  one  named  in  a  convenient 
and  reasonable^time,"  adding:  "In  the 
event  of  the  death  of  any  one  named 
above,  then  the  portion  or  share  of  the  de- 
ceased to  be  paid  to  his  or  her  offspring, 
or,  if  such  deceased  person  leave  no  off- 
spring, then  his  or  her  share  to  cease, 
and  be  as  though  it  was  not  devised,  and 
the  other  shares  proportionately  in- 
creased," it  was  held  that  the  latter 
clause  showed  a  plain  intention  that  the 
rights  of  each  devisee  should  not  vest 
until  the  time  had  arrived  for  distri- 
bution of  the  proceeds  of  testator's 
nroioertv 

In  Boyd  v.  Broadwell  (1885)  19  HL 
App.  178,  where  the  will  provided  that 
"in  consideration  of  the  love  and  affec- 
tion I  bear  to  my  blood  relations,  I  de- 
vise and  bequeath  to  each  one  named 
below  a  part  or  portion  of  all  the  pro- 
ceeds of  all  the  real  and  personal  estate 
of  which  I  may  die  possessed  (after 
paying  all  my  debts,  which  may  be  few 
or  probably  none),  which  portion  or 
share  is  to  be  paid  to  each  one  named 
below,"  and,  further,  "in  the  event  of 
the  death  of  any  [of  the.  persons] 
named  .  .  .,  then  the  portion  or  share 
of  the  deceased  to  be  paid  to  his  or  her 
offspring,  or  if  such  deceased  person 
leave  no  offspring  then  his  or  her  share 
to  cease  and  be  as  though  it  was  not 
devised  and  the  other  shares  proportion- 
ately increased,"  it  was  held  that,  as  it 
was  not  the  land  or  personalty  of  which 
the  testator  might  die  seised,  but  the 
proceeds,  that  were  devised,  and  as  the 
conversion  of  the  estate  into  money  by 
the  executors  would  necessarily  take 
place  after  the  death  of  the  testator,  and 
in  view  of  the  provision  of  the  payment 
to  the  offspring  of  any  deceased,  it  was 
reasonably  clear  that  the  vesting  of  the 
legacies  was  intended  to  take  place  at 
such  time  as  the  executors  should  be 
ready  to  pay  over  the  proceeds. 

In  Dorland  v.  Dorland  (1847)  2  Barb. 
(N.  Y.)  63,  where  testator  expressed  a 
desire  that  his  wife  and  three  minor 
children  should  remain  on  the  farm  un- 
til his  youngest  child  should  arrive  at 
the  age  of  ten  years,  unless  his  executor 
should  find  it  necessary  to  dispose  of 
the  farm  sooner,  and,  by  codicil,  altered 
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such  provision  by  directing  that  his 
wife,  in  case  she  should  remain  his 
widow,  and  his  minor  children,  should 
have  the  privilege  of  remaining  on  the 
farm  until  the  youngest  should  become 
of  age,  unless  his  executor  should  find  it 
necessary  to  sell  the  same  sooner,  and 
further  provided:  "When  the  farm  is 
sold  the  money  arising  from  such  sale 
is  to  be  divided  in  the  -following  man- 
ner. I  give  and  bequeath  to  my  wife 
Sarah,  $500,"  etc.  It  was  held  that,  as 
the  postponement  of  the  sale  and  the 
payment  of  the  avails  was  for  the  bene- 
fit of  the  widow  and  minor  children,  and 
not  from  any  consideration  personal  to 
the  legatees  generally,  they  took  a  vested 
interest  immediately  after  the  decease 
of  the  testator,  and,  consequently,  that 
the  estates  of  those  who  died  in  the 
meantime  were  transmissible  to  their 
representatives. 

In  McKinstry  v.  Sanders  (1873)  2 
Thomp.  &  C.  (N.  Y.)  181,  afl&rmed  in 
(1874)  58  N.  Y.  662,  where  testator  de- 
clared that  if,  after  the  payment  of 
debts  and  legacies,  there  should  remain 
of  the  moneys  arising  from  the  sale  of 
his  real  estate,  and  realized  from  his 
personal  estate,  an  amount  not  exceed- 
ing $20,000,  that  then  the  executor  pay 
over  the  whole  of  the  amount  remaining 
to  a  certain  church,  but  in  case  the 
amount  so  remaining  should  exceed  such 
sum,  then  that  the  executor  should  pay 
to  the  church  $20,000  only,  ' i  and  that  he 
pay  over  the  residue  thereof  to  my 
nephews  and  nieces  who  shall  then  be 
living,  to  be  equally  divided  between 
them,  it  was  held  that,  as  the  payment 
of  the  legacies  was  postponed  to  enable 
the  executor  to  dispose  of  the  real  es- 
tate and  convert  the  whole  estate  into 
money,  the  bequests  were  independent  of 
the  time  named,  and  vested  the  legacies 
at  the  time  of  the  testator's  death. 

In  Robert  v.  Corning  (1882)  89  N.  Y. 
225,  where  testator  directed  his  execu- 
tors, after  selling  the  real  and  personal 
property  and  deducting  expenses  and 
charges  and  a  provision  for  the  tes- 
tator's wife,  to  divide  the  remainder 
into  fifty  equal  parts,  and,  "if  my  son 
Christopher  R.  Robert,  junior,  be  then 
surviving,  to  pay  over  to  him  twelve 
equal  parts  thereof,  but  in  case  of  his 
death  prior  to  such  distribution,  upon 
such  distribution  to  pay  over  the  said 
twelve  parts  to  his  lawful  issue  in  equal 
portions,  share  and  share  alike,"  and  in 
similar  language  disposed  of  other 
shares  therein,  it  was  held  that  although 
there  was  no  gift  to  the  several  legatees, 
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except  the  gift  implied  in  the  direction 
to  the  executors,  upon  tbe  distribution, 
to  pay  over  the  shares  respectively,  yet, 
as  the  postponement  of  the  distribution 
was  for  the  convenience  of  the  estate,  to 
enable  the  executors  advantageously  to 
convert  the  property,  and  as  the  rent, 
income,  and  profits  which  might  accrue 
between  the  time  of  testator's  death  and 
the  time  of  distribution  were  given  to 
the  several  legatees,  to  be  paid  semi- 
annually in  proportion  to  their  interests 
in  the  corpus  of  the  fund,  and  as  in  an- 
other section  of  the  will,  which  provided 
for  the  contingency  of  the  death  of  a 
child  without  issue  before  the  death  of 
the  testator,  the  testator  designated  the 
interest  which  was  to  go  to  the  sur- 
vivors, as  "the  share  or  proportion  of 
my  estate  hereby  given  to  the  one  so 
dying,"  the  legacies  vested  in  the  re- 
spective legatees  immediately  on  the  tes- 
tator 's  death. 

In  Henderson  v.  Henderson  (1889)  113 
N.  Y.  1,  20  N.  E.  814,  reversing  (1887) 
46  Hun,  509,  testator  provided:  "All 
the  rest,  residue  and  remainder  of  my 
estate,  both  real  and  personal,  and 
wheresoever  situated,  I  hereby  author- 
ize, empower  and  direct  my  executor  to 
partition,  divide  and  apportion  equally 
among  all  my  children  living  at  the  time 
of  making  such  partition  and  division 
and  the  child  or  children  of  such  of  my 
children  as  may  then  be  dead  leaving 
issue.  .  .  .  And  I  do  hereby  give,  de- 
vise and  bequeath  to  each  of  my  said 
children,  the  share  or  portion  of  my  said 
estate  so  to  be  partitioned,  divided  and 
apportioned  to  them  respectively  as 
aforesaid,"  with  a  provision  in  case  of 
the  death  of  any  child  before  partition, 
and  further  directed:  "It  is  my  will 
that  my  executor  make  the  partition,  di- 
vision and  apportionment  aforesaid  as 
soon  after  my  decease  as  may  be  prac- 
ticable, having  reference  to  the  condi- 
tion of  my  estate;  but  as  he  may  find 
it  necessary  to  realize  upon  the  securi- 
ties and  sell  and  convert  into  money 
both  real  and  personal  property,  and 
make  other  changes  in  my  estate  in 
order  to  make  equitable  and  proper  par- 
tition, and  which  he  may  not  be  able 
speedily  to  make  without  sacrifice  and 
loss  to  my  estate,  he  shall  not  be  com- 
pelled to  make  such  partition,  division 
and  apportionment  until  after  the  lapse 
of  five  years  from  the  date  of  probate 
of  this  will."  It  was  held  that  although 
there  was  no  present  express  devise  of 
the  residuary  estate  to  the  children,  bat 
only  the  direction  to  the  executor  to  di- 
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vide  and  apportion  it  among  them  if 
they  should  be  alive  at  the  time  of  dis- 
tribution, an  intention  of  the  testator 
might  fairly  be  inferred,  from  the  lan- 
guage used,  that  their  interest  should 
vest  at  his  death. 

In  Bowditch  v.  Ayrault  (1893)  138 
N.  Y.  222,  33  N.  E.  1067,  testator,  who 
had  provided  for  the  creation  of  several 
separate  independent  trusts,  gave  his 
residuary  estate  "not  hereinbefore  dis- 
posed of  and  such  portions  of  the  same 
as  shall  remain  after  the  trusts  herein 
provided  for  are  wholly  discharged  and 
fulfilled  and  the  legacies  herein  given 
are  paid  in  full,  to  my  said  trustee,  to 
be  by  him  disposed  of  as  follows:  I 
direct  him  to  sell  and  convey  all  sueh 
estate,  real  and  personal,  and  convert 
the  same  into  money  or  available  means 
for  sueh  purpose,  and  dispose  thereof  as 
follows:  I  direct  him  as  fast  as  prac- 
ticable to  divide  two  thirds  of  said 
residuary  estate  between  all  the  chil- 
dren of"  a  living  brother  and  sister, 
and  of  certain  deceased  brothers  and 
sisters,  "who  may  be  living  at  the  time 
of  my  decease  and  to  the  descendants  of 
sueh  of  said  children  as  may  be  deceased 
when  said  estate  or  any  part  thereof  is 
distributed. ' '  It  was  held  that,  notwith- 
standing the  gift  was  in  the  form  of  a 
direction  to  pay  or  divide  at  a  future 
time,  it  was  one  in  substance  to  the 
children  living  at  testator's  decease,  and 
that  it  then  vested,  subject  to  be  de- 
vested by  the  death  of  any  child  before 
distribution,  and  by  the  substitution  of 
his  or  her  descendants,  if  any  were  left. 

In  Re  Cameron  (1894)  76  Hun,  429, 
27  N.  T.  Supp.  1031,  testator  gave  and 
devised  to  his  executors  all  his  real  es- 
tate in  trust,  with  a  direction  to  pay 
over  the  income  in  equal  amounts  to  his 
widow  and  children  until  it  should  be 
sold,  and,  in  the  event  of  the  property 
reaching  a  certain  value  during  the  lives 
of  two  of  his  children,  but  in  any  event 
upon  the  death  of  the  survivor  of  them, 
authorized  and  directed  them  to  sell  the 
premises,  "and  thereupon  to  divide  the 
whole  of  such  purchase  money  and  mort- 
gages as  follows:"  Then,  after  reciting 
advancements  made  by  him  to  two  of 
his  sons,  he  directed  that  each  of  the 
other  members  of  his  family  should  first 
receive  out  of  his  estate  amounts  equal 
to  sueh  sums,  and  directed  his  executors, 
to  that  end,  to  make  a  division  between 
his  wife  and  his  other  children,  naming 
them,  which  would  equalize  them  with 
the  sons  advanced,  and  thereafter  to  di- 
vide the  residue,  if  any,  into  seven  equal 
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shares,  some  of  which  he  directed  to  be 
paid  over  to  his  wife  and  certain  of  his 
children,  and  another  of  which  he  di- 
rected to  be  held  and  invested  for  the 
benefit  of  a  son  for  life,  giving  the  prin- 
cipal to  the  son's  children  him  surviving. 
He  also  provided:  "If  any  of  my  said 
children  shall  have  departed  this  life  be- 
fore me,  leaving  lawful  issue,  such  issue 
shall  take  said  deceased  parent's  share 
amongst  them,  share  and  share  alike." 
It  was  held  that  as  there  were  no  words 
of  present  gift,  and  the  whole  scheme  of 
distribution  was  introduced  by  the  word 
"thereupon,"  the  intent  evidenced  by 
the  whole  context  of  the  will  was  that 
the  interest  or  share  of  each  one  was  to 
be  determined  by  the  situation  when,  at 
the  periods  in  the  future  designated,  the 
property  should  be  sold  and  the  division 
made. 

In  Brown  v.  Brown  (1898)  27  App. 
Div.  46,  60  N.  Y.  Snpp.  186,  where  tes- 
tator gave  his  estate  to  his  executors 
upon  trust  to  convert  into  money  and, 
after  paying  debts  and  funeral  expenses, 
"thereupon  to  divide  the  aggregate  into 
as  many  equal  shares  or  parts  as  there 
shall  be  then  living  children  or  the  issue 
of  deceased  children  of  mine ;  such  issue 
of  each  deceased  child  to  represent  one 
share  in  such  division,"  it  was  held  that 
the  vesting  was  not  postponed  until  the 
time  of  division,  as  the  executors  being 
empowered  to  collect  the  proceeds,  rents, 
issues  and  profits,  but  no  distribution 
thereof  being  made,  a  construction  which 
would  postpone  the  vesting  would  result 
in  an  illegal  accumulation.  Further  evi- 
dence of  an  intention  that  the  interest 
of  each  child  should  vest  immediately 
upon  testator's  death  was  found  in  his 
provision  for  the  creation  of  a  trust  for 
any  child  or  distributee  who  might  be 
under  the  age  of  twenty-one  years  at  the 
time  of  his  death,  provision  being  also 
made  for  the  support  and  maintenance, 
out  of  the  share  so  held  in  trust,  of  the 
infant  to  whom  such  share  should 
belong. 

In  Chanler  v.  .New  York  Elev.  R.  Co. 
(1898)  34  App.  Div.  305,  54  N.  Y.  Supp. 
341,  where  testatrix  devised  and  be- 
queathed her  residuary  estate  to  her 
executor  in  trust  to  collect  the  rents  and 
profits  until  a  sale,  and  to  ~  distribute 
them  among  five  individuals  named, 
"and  upon  the  further  trust  to  sell  and 
dispose  of  said  real  estate  as  soon  as  he 
can  sell  and  dispose  of  the  same  to  ad- 
vantage and  best  interest  of  my  estate, 
but  it  is  my  desire  that  the  real  estate 
remain  unsold  until  the  expiration  of 
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five  years  after  my  decease  unless,  in 
the  opinion  of  my  executor  hereinafter 
named,  my  estate  will  be  benefited  by 
an  earlier  sale;  and  in  trust  further 
upon  the  sale  of  said  real  estate  to  pay 
one-fifth  part  of  the  net  proceeds  to 
[each  of  two  persons  named]  and  in 
trust  further  to  invest  the  other  three 
fifths  of  the  net  proceeds  in  lawful  se- 
curities, one  of  said  three  fifths  for  the 
benefit  of  [other  persons],"  to  be  paid 
to  them  in  manner  specified,  it  was  held 
that,  as  the  beneficiaries  were  given  the 
income  of  the  property  pending  its  sale, 
it  was  evident  that  the  postponement  of 
the  distribution  was  for  the  convenience 
of  the  estate,  to  enable  the  executors 
advantageously  to  convert  the  property, 
thereby  rebutting  the  presumption  of 
contingency,  arising  from  the  form  of 
the  gift. 

In  Bahn's  Estate  (1914)  57  Pa.  Super. 
Ct.  457,  where  testatrix  directed  that 
her  husband  and  daughter  should  occupy 
her  house  until  such  time  as  her  husband 
and  her  executor  should  agree  to  sell  the 
same,  ''and  when  so  sold  that  the  pro- 
ceeds of  said  sale  shall  be  equally 
divided,  share  and  share  alike,  between 
my  husband  and  my  daughter,"  it  was 
held  that  the  fact  that  the  use  of  the 
property  was  given  to  the  husband  and 
daughter  in  the  meantime  showed  that 
they  took  a  vested  interest. 

In  Selby  v.  Morgan  (1818)  6  Munf. 
(Va.)  156,  it  was  held  that,  under  a  will 
containing  the  following  clause:  "As 
there  will  be  a  remainder  of  land  not 
already  willed,  it  is  my  will  that  when 
the  time  is  out  that  it  is  leased  for,  that 
it  will  be  sold  to  the  highest  bidder,  and 
the  money  divided  between  six  of  my 
children,"  naming  them,  to  them  and 
their  heirs  forever,  it  was  held  that  the 
interest  taken  by  such  children  did  not 
lapse  by  the  death  of  any  of  them  after 
that  of  the  testator,  and  before  the  ex- 
piration of  the  lease. 

Appendix  O.  Instances  in  which  post" 
ponement  was  until  after  payment  of 
debts  and  legacies. 

A  devise  to  a  person  after  the  pay- 
ment of  debts  and  legacies  is  not  con- 
tingent until  such  debts  and  legacies 
are  paid;  such  a  devise  confers  an  im- 
mediately vested  interest,  and  the  words 
of  apparent  postponement  are  consid- 
ered only  as  creating  a  charge.  Scofield 
v.  Olcott  (1887)  120  111.  362,  11  N.  E. 
351. 

A  provision  of  a  will  that,  if  the  tes- 
tator's debts  should  not  be  all  paid  at 
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the  time  of  his  decease,  none  of  the  lega- 
tees should  divide  nor  enjoy  the  legacies 
which  he  had  made  them,  or  take  pos- 
session, until  after  all  his  said  debts 
should  have  been  paid,  suspends  simply 
the  enjoyment  and  possession,  but  not 
the  right  of  property.  Hammel  v.  Pro- 
teau  (1899)  Rap.  Jud.  Quebec,  15  C.  S. 
619. 

In  Barnes  v.  Johnston  (1908)  233  EL 
620,  84  N.  E.  610,  where  testator  di- 
rected his  executors  to  convert  the  bal- 
ance of  his  estate,  not  specifically 
disposed  of  by  his  will,  into  money,  and, 
after  the  payment  of  the  legacies  pro- 
vided for  by  the  will,  and  the  making 
of  certain  investments  directed  to  be 
made,  and  the  payment  of  the  expenses 
of  administration,  he  directed  that,  if 
any  estate  should  remain,  it  should  be 
equally  divided  between  his  children, 
and  if  either  of  such  children  should 
then  be  deceased,  leaving  him  surviving 
a  child  or  children  of  his  body,  such 
child  or  children  should  take  the  share 
of  the  deceased  parent,  otherwise,  the 
deceased  child's  share  to  go  to  his  sur- 
viving brothers  and  sisters,  it  was  held 
to  be  apparent  that  the  residue  thus 
disposed  of  was  not  to  vest  in  the 
devisees  until  the  estate  was  converted 
into  money,  and  the  period  of  distribu- 
tion had  arrived. 

Appendix  H.   Miscellaneous. 

In  Sidney  v.  Vaughan  (1721)  2  Bro. 
P.  C.  254,  1  Bng.  Reprint,  926,  it  was 
held  that,  under  a  will  bequeathing  a 
legacy  of  £100  to  a  nephew,  "to  be 
paid  him  within  six  months  after  he 
shall  have  fully  served  out  his  appren- 
ticeship to  which  he  is  now  bound,"  the 
serving  out  the  apprenticeship  was  not 
to  be  considered  as  a  condition  annexed 
to  the  legacy,  for  the  nonperformance 
of  which  the  legacy  would  be  forfeited, 
but  was  only  an  appointment  of  the  time 
when  the  legacy  should  be  paid. 

In  Oddie  v.  Brown  (1859)  4  De  G.  &  J. 
179,  45  Eng.  Reprint,  70,  28  L.  J.  Ch. 
N.  S.  542,  5  Jur.  N.  S.  635,  7  Week.  Rep. 
472,  where  testator  directed  his  residu- 
ary estate  to  be  accumulated,  "and  when 
and  as  soon  as  the  principal  and  inter- 
est shall  amount  to  £3,000,  or  there- 
abouts, then  upon  trust  to  place  the 
same  at  interest,"  etc.,  "and  pay  and 
apply  the  yearly  interest,  dividends  and 
profits"  equally  amongst  seven  persons 
named,  for  life  and  the  life  of  the  sur- 
vivor, it  was  held  that,  as  the  words 
"when  and  as  soon"  introduced  the  gift 
itself,  they  must  be  taken  to  be  of  i1 
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substance,  in  the  absence  of  any  indica- 
tion to  the  contrary  to  be  gathered  from 
the  context. 

In  Re  Ehle  (1901)  109  Fed.  625,  where 
testator,  who  had  created  a  trust  for  the 
benefit  of  his  children  and  grandchil- 
dren, further  provided:  " After  the  de- 
cease of  one  of  my  herein-named 
daughters  her  share  of  the  interest  and 
income  from  this  trust  to  become  a  part 
of  this  trust.  After  the  decease  of  both 
of  my  daughters,  and  none  of  the  here- 
after-named grandchildren  shall  have 
reached  the  age  of  twenty-five  the  in- 
terest and  income  of  this  trust  shall  be 
paid  as  hereinbefore  directed  to  my 
grandchildren  [naming  them]  or  their 
guardians  for  their  benefit,  each  sharing 
alike  or  the  surviving  of  them.  After 
the  decease  of  both  of  my  daughters 
herein  named  and  George  R.  Ehle  [one 
of  the  grandchildren]  shall  have  reached 
the  age  of  twenty-five  there  shall  be 
given  and  paid  to  him  for  his  own  use 
in  his  own  right  forever  two  fifths  (2/5) 
of  all  that  remains  of  my  estate  and  this 
trust,  and  there  shall  be  set  apart  three 
fifths  (3/5)  of  what  remains  of  my  es- 
tate and  trust  and  shall  be  given  and 
paid  to  [the  other  two  grandchildren], 
each  sharing  alike,  when  they  are  of 
the  age  of  twenty-five,  or  their  lawful 
children,  for  their  own  use  and  in  their 
own  right  forever.  If  any  of  the  herein- 
named  grandchildren  are  not  living  and 
have  no  lawful  children  when  this  trust 
is  to  be  divided,  all  that  remains  of  this 
trust  shall  be  given  to  the  surviving  of 
the  within-named  grandchildren,  each 
sharing  alike,"  with  a  limitation  over 
of  the  trust  fund  should  the  grandchil- 
dren leave  no  lawful  children,  it  was 
held  that  the  interest  of  a  grandchild 
was  contingent  upon  his  surviving  the 
termination  of  the  trust  estate. 

In  Combs  v.  Branch  (1836)  4  Dana 
(Ky.)  548,  where  testator,  who  had 
leased  a  tract  of  land  owned  by  him,  left 
a  will  in  which  he  directed  that  it  should 
be  equally  divided  among  his  children  at 
the  expiration  of  the  term,  and  when  his 
son  Isham  should  become  twenty-one 
years  old,  and  that  in  the  meantime  it 
should  be  rented  out  for  the  benefit  of 
the  devisees,  it  was  held  that  vesting 
was  not  postponed  until  the  time  of  dis- 
tribution. 

In  Stover  v.  Webb  (1916)  114  Me.  386, 
96  Atl.  721,  where  testator,  by  a  trust 
provision  in  his  will,  directed  that,  when 
his  son  Edwin  should  be  twenty-one 
years  old,  the  trustee  should  pay  to  him 
the  sum  of  $1,000,  "find  at  the  same 
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time,  if  my  daughter  Anna  shall  then  be 
alive,  to  set  aside  a  like  sum  of  $1,000, 
the  net  income  of  which  shall  be  paid 
to  her  guardian  for  her  during  her 
minority  and  thereafter  to  her,  and, 
when  my  said  son  shall  be  twenty-five 
years  old,  should  the  condition  of  my 
estate  allow  under  the  same  considera- 
tion, I  direct  said  trustee  to  pay  to  him 
the  further  sum  of  $3,000,  and  at  same 
time,  should  my  daughter  Anna  be  then 
alive,  to  set  aside  a  like  sum  of  $3,000, 
the  net  income  of  which  shall  be  paid  to 
her,"  the  trustee  being  authorized,  in 
his  discretion,  to  turn  over  the  principal 
to  her  at  any  time  after  she  should  be- 
come of  age,  it  was  held  that  the  tenor 
of  the  entire  will  made  it  clear  that  the 
provisions  for  the  daughter  were  not  in- 
tended to  be  contingent  upon  the  son 
living  to  attain  the  ages  or  twenty-one 
and  twenty-five,  and  therefore  that  the 
fact  that  he  died  before  attaining  such 
age  did  not  deprive  her  of  her  bequest. 
In  Snively  v.  Beavens  (1851)  1  Md. 
208,  where  testator  provided  that  in  the 
event  of  the  death  of  his  two  sons  be- 
fore attaining  the  age  of  twenty-one,  his 
brother  "shall  have  their  whole  estate 
by  paying  to  my  wife  Ellen  $1,000, ' '  it 
was  held  that,  as  there  was  nothing  in 
the  will  from  which  an  intention  that 
the  time  of  payment  should  be  made  of 
the  substance  of  the  gift  could  be  im- 
puted to  the  testator,  the  wife's  interest 
was  not  contingent  upon  her  surviving 
the  time  of  payment. 

In  Fuller  v.  Winthrop  (1861)  3  Allen 
(Mass.)  51,  a  testator,  who,  in  his  life- 
time, had  given  $15,000  to  one  of  his 
four  daughters,  gave  the  whole  residue 
of  his  estate  to  trustees  during  the  life 
of  his  wife,  children  and  grandchildren, 
born  and  to  be  born,  and  the  survivors  of 
them,  charged  in  the  first  place  with  his 
debts  and  all  expenses  and  charges,  in 
trust  to  pay  his  wife  an  annuity  during 
her  natural  life,  and  to  pay  to  his  three 
daughters  named  the  sum  of  $450  each, 
every  six  months  from  the  time  of  his 
decease,  and  to  lay  by  and  invest  for 
accumulation  annually  the  sum  of  $2,000, 
till,  from  this  source  and  the  ordinary 
sales  of  land,  the  sum  of  $15,000  should 
have  been  obtained,  which  sum,  as  often 
as  obtained,  shall  "be  paid  to  each  of 
my  last  three  named  daughters  upon 
their  respective  receipts,  or  be  invested 
in  the  purchase  of  a  house  or  houses, 
the  deed  or  deeds  of  which  to  be  taken 
in  their  respective  separate  names  as 
they  respectively  shall  prefer;  and  upon 
said  respective  payments  being  made, 
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the  said  semiannual  payments  of  $450 
to  cease  and  be  no  longer  paid  to  each  so 
having  been  paid  said  sum  of  $15,000 
in  money  or  by  investment  in  the  pur- 
chase of  a  house,' '  and  to  divide  the 
rest  and  residue  of  the  net  annual 
profits  from  time  to  time  among  tes- 
tator's four  daughters,  during  each  of 
their  respective  natural  lives.  It  was 
held  that,  as  there  was  no  devise  over 
of  the  $15,000  legacies  to  the  daughters, 
showing  a  purpose  in  the  testator  that 
the  legatees  should  receive  them  at  all 
events,  as  the  postponement  of  payment 
was  wholly  for  the  benefit  and  conveni- 
ence of  the  estate  and  not  upon  con- 
siderations personal  to  the  legatees,  as 
an  amount  equivalent  to  the  interest  on 
the  principal  legacy  was  given  until  the 
legacy  should  become  payable,  and  as, 
if  the  legacy  did  not  vest  until  the  trus- 
tees were  ready  to  pay  it,  then,  in  case 
of  the  death  of  the  legatees  leaving  is- 
sue, it  would  lapse  into  the  residue,  and 
the  equality  intended  among  the  tes- 
tator's daughters  would  not  be  secured, 
the  legacies  to  the  daughters  must  be 
regarded  as  vesting  at  the  decease  of  the 

tostfttOT* 

In  Re  Seebeck  (1893)  140  N.  Y.  241, 
35  N.  E.  429,  where  testator  directed  his 
executors  to  let  certain  premises  and, 
out  of  the  income  arising  therefrom,  to 
pay  to  his  sister  the  sum  of  $600  an- 
nually, and  to  pay  over  the  balance  of 
the  net  income  to  her  children  in  equal 
shares,  it  was  contended  that  as  there 
was  no  gift  in  express  terms  to  any- 
body, but  merely  a  direction  to  rent  the 
property  and  distribute  the  income  from 
time  to  time,  only  such  persons  were  en- 
titled to  share  in  the  distribution  as  cor- 
responded to  the  designated  class  of 
beneficiaries  existing  at  the  time  when 
each  distribution  should  be  made ;  but 
it  was  held  that  as  the  children,  by  the 
residuary  clause  of  the  will,  took  vested 
remainders  in  the  corpus  of  the  estate, 
and  as  there  were  no  words  of  survivor- 
ship, and  no  good  reason  was  shown  or 
suggested  why  it  should  be  held  that 
the  children  of  the  sister  should  take  as 
a  class  in  one  case,  and  distributively  in 
the  other,  and  it  did  not  appear  that 
they  were  minors  living  together  as  one 
family  and  that  this  income  was  de- 
signed for  their  support  collectively,  it 
was  more  reasonable  to  infer  that  the 
testator  intended  that  the  gift  of  the 
surplus  income  should  take  the  same 
direction  as  the  land  out  of  which  it 
issued. 

In  Murtha  v.  Wilcox  (1900)  47  App. 
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Div.  526,  62  N.  Y.  Supp.  481,  where  tes- 
tator gave  his  residuary  estate  to  trus- 
tees who  were  directed  to  carry  on  his 
business  until  the  death  of  his  father, 
to  whom  they  were  directed  to  pay  an 
annuity  during  his  life,  the  balance  of 
the  net  income  being  directed  to  be  paid 
over,  one  third  to  the  testator's  wife, 
one  third  to  his  son  Edward,  and  one 
third  to  his  grandson  William,  and  pro- 
vided that  the  trust  contained  in  the 
will  should  continue  until  the  testator's 
said  grandson  William  should  reach  the 
age  of  twenty-one  years,  or  until  the 
death  of  the  testator's  father,  which- 
ever event  should  take  place  last,  and 
"upon  the  death  of  my  father  [name] 
or  upon  the  arrival  of  my  said  grand- 
son at  the  age  of  twenty-one  years, 
whichever  event  shall  be  last,  as  set 
forth  in  the  preceding  section  of  said 
will,  I  direct  that  my  whole  estate  shall 
be  equally  and  equitably  divided  among 
my  wife  Martha  W.  Peirson,  my  said 
son  Edward  E.  Peirson,  and  my  said 
grandson  William  L.  Pierson,"  it  was 
held  that,  in  view  of  the  testator's  omis- 
sion to  make  any  gift  over  in  the  case 
of  the  death  of  his  wife  or  his  son  Ed- 
ward or  his  grandson  during  the  con- 
tinuance of  the  trust,  and  the  fact  that 
the  main  purpose  of  the  testator  in 
establishing  the  trust  seems  to  have  been 
to  provide  an  income  for  the  support  of 
his  father,  so  long  as  his  father  should 
live,  the  fact  that  the  gift  was  made 
solely  by  a  direction  to  divide  at  a  future 
date  was  not  enough  to  prevent  the  lega- 
cies over  from  vesting. 

In  Miller  v.  Von  Schwarzenstein 
(1900)  51  App.  Div.  18,  64  N.  Y.  Supp. 
475,  where  testator  gave  the  income  from 
his  residuary  estate  to  his  mother,  sis- 
ter, and  his  sister's  daughter,  to  be  paid 
them  quarterly,  share  and  share  alike,  so 
long  as  his  mother  should  live,  "and 
upon  the  death  of  either  of  the  above- 
named  parties  her  share  shall  be  equally 
divided  among  the  remaining,  provided 
that  in  the  event  of  my  mother's  death 
my  executors  and  trustees  are  directed 
to  deliver  in  fee  simple  to  my  sister 
[name]  and  her  daughter  [name], 
equally,  share  and  share  alike,  ox  in  the 
event  of  the  death  of  either  of  them  to 
the  remaining  one,  the  entire  estate  held 
in  trust  by  them,"  it  was  held  that,  as 
a  construction  of  the  ultimate  remainder 
as  contingent  upon  surviving  testator's 
mother  might  result  in  an  intestacy,  and 
admit  to  participation  in  his  estate  an- 
other daughter,  whom  the  testator  evi- 
dently meant  to  exclude  from  any  except 
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the  provision  expressly  made  for  her. 
his  sister  and  her  daughter  took  Tested 
interests  at  his  death. 

In  Qgden  v.  Ogden  (1903)  40  Misc. 
473,  82  N.  T.  Supp.  710,  where  testator 
bequeathed  to  his  executors  and  trustees 
all  his  residuary  estate  in  trust,  with 
very  broad  powers  of  sale,  investment, 
leasing  and  administration,  to  hold  dur- 
ing a  term  measured  by  the  lives  of  his 
widow  and  brother-in-law,  during  which 
term  they  were  to  apply  the  income  to 
the  use  of  the  persons  designated  by  the 
testator,  who  directed  that  they  should 
deem  all  the  property  as  divided  into 
twenty  shares  or  portions,  the  income  of 
which  he  distributed  among  divers  of 
his  relatives,  and  at  the  termination  of 
the  trust  gave,  devised  and  bequeathed 
all  his  real  and  personal  estate  compre- 
hended therein  "to  and  amongst  the 
beneficiaries  under  the  trusts  created  by 
this  will,  in  .such  manner  that  the  par- 
ties theretofore  receiving  the  income 
only  shall  receive  and  become  vested 
with  the  estate  and  property,  out  of 
which  such  income  arose,  in  the  same 
relative  shares  and  proportions  in  which 
they  are  entitled  to  said  income,  viz.," 
then,  in  substantially  the  same  para- 
graphing as  he  had  used  in  disposing  of 
the  income,  giving  the  principal,  with 
immaterial  variations,  to  the  same  bene- 
ficiaries, it  was  held  that  in  view  of  the 
gift  of  the  intermediate  income  to  the 
same  beneficiaries,  the  circumstance  that 
a  considerable  portion  of  the  testator's 
estate  consisted  of  unimproved  real 
property  held  for  development,  the  po- 
tential value  of  which  could  be  best 
realized  by  holding  it  until  a  favorable 
opportunity  for  disposing  of  it  should 
arise,  and  the  fact  that  there  were  no 
gifts  over,  words  of  survivorship,  gifts 
to  a  class  or  issue  or  legal  representa- 
tives, it  was  held  that,  whether  measured 
by  the  rule  of  intent,  or  by  that  of 
the  statute  defining  what  are  vested  or 
contingent  interests,  or  by  those  subor- 
dinate rules  of  construction  which  are 
resorted  to  for  the  purpose  of  elucidat- 
ing intents,  the  interest  of  the  benefi- 
ciaries in  the  principal  was  not  contin- 
gent upon  their  surviving  the  trust  term. 

In  People's  Trust  Co.  v.  Flynn  (1904) 
44  Misc.  6,  89  N.  Y.  Supp.  706,  reversed 
on  another  ground  in  (1905)  106  A  pp. 
Div.  78,  94  N.  Y.  Supp.  436,  where  tes- 
tator gave  his  entire  residuary  estate  to 
his  executors  in  trust  to  pay  out  of  the 
income  an  annuity  to  his  widow  and 
divide  the  residue  of  the  income  among 
his  children  or  issue  of  a  child  dying, 


until  the  death  of  his  two  daughters, 
and  further  provided :  ' '  Upon  the  death  • 
of  my  two  daughters,  Mary  and  Regina, 
I  give,  devise  and  bequeath  the  entire 
estate  of  which  I  may  die  seised,  entitled 
to,  or  possessed  of  to  the  issue  of  said 
Mary,  the  said  Regina,  William  J. 
Flynn,  John  Flynn,  Jr.,  and  Jametf 
Flynn,  or  to  the  issue  of  either  of  said 
sons  if  they  shall  have  previously  died 
leaving  issue,  such  issue  taking  the 
share  which  would  have  belonged  to  his 
parent,  in  equal  share/ '  it  was  held  that 
the  corpus  did  not  vest  in  remainder 
during  the  trust. 

In  Barker's  Appeal  (1872)  72  Pa.  421, 
where  testator,  beginning  the  general 
distribution  of  his  estate1  in  these  words: 
"Of  my  remaining  worldly  possessions 
and  goods,  real  and  personal,  I  do  hereby 
make  the  following  disposition, "thereby 
declaring  his  unequivocal  intention  to 
dispose  of  all  of  his  worldly  estate  and 
to  die  intestate  of  none,  created  a  trust 
of  all  his  estate,  real  and  personal,  con- 
ferring large  powers  on  his  trustee  in 
its  management,  conversion  and  final 
sale  for  the  bequests  and  purposes  of 
his  will,  and  made  a  temporary  pro- 
vision for  his  widow  and  children  during 
their  minority  or  until  the  widow  should 
marry  again,  a  thing  which  he  depre- 
cated and  desired  her  not  to  do  for  the 
sake  of  his  children,  but,  in  case  she 
did  so,  he  directed  that  this  provision 
should  cease  and  that  the  dwelling  house 
and  money  constituting  the  temporary 
provision  should  fall  back  into  his  gen- 
eral estate,  of  which  the  widow  and  chil- 
dren should  '-then  receive  their  portion 
in  lieu  thereof,"  indicating  thereby 
clearly  his  intention  to  make  a  final, 
fixed  and  definite  provision  for  both 
widow  and  children,  and  also  directed 
that  whenever  either  or  any  of  said  chil- 
dren should  arrive  at  the  age  of  twenty- 
one  years,  or  whenever  his  wife  should, 
prior  thereto,  marry,  all  his  estate  should 
be  sold  or  converted  into  money,  and 
one  third  thereof  should  be  paid  to  his 
wife  and  two  thirds  to  his  children,  pro- 
vided that,  in  case  the  said  one  third 
should  not  amount  to  the  sum  of  $4,000, 
the  executors  should  apportion  any  de- 
ficiency by  abatement  from  the  residue 
of  respective  shares  of  the  children,  so 
that  the  wife's  share  should  be  abso- 
lutely not  less  than  $4,000,  it  was  held 
that  the  latter  provision  was  not  con- 
tingent upon  the  wife's  surviving  the 
time  of  distribution. 

In  Gorgas's  Appeal  (1888)  9  Sadler 
(Pa.)  351,  22  W.  N.  C.  17,  12  Atl.  418, 
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where  testator  bequeathed  certain  lega- 
cies "from  and  immediately  after  the 
decease  of  my  said  two  daughters  and 
the  survivor  of  them,  if  my  wife  be  then 
also  deceased,  it  was  held  that,  as  there 
was  no  precedent  gift  of  the  particular 
fund  necessary  to  pay  these  legacies 
when  the  time  for  their  payment  should 
arrive,  or  any  life  estate  therein  be- 
queathed to  either  the  testator's  wife  or 
his  daughters,  the  interests  of  the  lega- 
tees were  contingent  upon  their  surviv- 
ing the  time  of  payment. 

In  Schwartz's  Appeal  (1888)  119  Pa. 
337,  13  Atl.  212,  where  testator  directed 
his  residuary  estate  to  be  invested  by 
his  trustees  to  "be  held  and  disposed  of 
by  him  as  follows:  .  .  .  I  hereby  order 
and  direct  that,  as  soon  as  my  son  John 
can  satisfy  my  said  executor  that  he  is 
worth,  clear  of  debts,  the  sum  of  $8,000, 
that  thereupon  he  shall  pay  him  the  sum 
of  $5,000, "  explaining  that  he  had  made 
such  provision  for  his  son  John,  because 
he  had  an  opportunity  in  an  established 
business  which  testator  could  not  give 
his  other  children,  it  was  held  that  the 
contingency  related  only  to  the  time  of 
payment. 

In  Re  Weaver  (1884)  2  Lane.  L.  Rev. 
(Pa.)  114,  Century  Dig.  vol.  49,  col.  2217, 
where  testatrix  directed  that  the  re- 
mainder of  her  estate  should  be  rented 
out,  and  that  the  rent  should  go  to  her 
four  unmarried  daughters,  equally  di- 
vided for  their  use  so  long  as  they  re- 
mained unmarried,  and,  on  the  marriage 
or  death  of  any  of  them,  the  share 
should  go  to  the  unmarried  daughters, 
and  provided  that,  on  the  marriage  of 
all  the  daughters,  the  real  estate  should 
be  sold  and  equally  divided,  share  and 
share  alike,  among  her  eight  children, 
naming  them,  it  was  held  that  the  real 
estate  vested  in  the  eight  children  named 
in  the  will  as  remaindermen,  at  the  time 
of  her  death. 

L.R.A.1918E. 


In  Heyward  v.  Heyward  (1853)  7  Rich. 
Eq.  (8.  0.)  289,  where  testator  devised 
his  whole  estate  to  his  wife  for  life,  and 
from  and  after  her  decease  to  his  brother 
Nathaniel  Heyward,  ''provided  always, 
nevertheless,  that  my  said  brother  Na- 
thaniel Heyward  shall  and  do  faith- 
fully and  punctually  pay  unto  my 
brother  Thomas  Heyward  or  his  heirs 
the  full  and  just  sum  of  £5,000,  law- 
ful money  of  the  state  of  South  Caro- 
lina, one  moiety  thereof  to  be  so  paid 
at  the  expiration  of  one  year  from  and 
after  the  decease  of  my  said  wife  Susan 
Heyward,  and  the  other  moiety  thereof 
to  be  paid  at  .the  expiration  of  two  years 
from  and  after  her  decease;  and  with 
the  payment  of  the  said  sum  of  £5,000 
in  manner  aforesaid,  I  hereby  charge 
and  make  liable  all  my  estate,  real  and 
personal,  from  and  after  the  decease  of 
my  said  wife,"  it  was  held  that  the  fact 
that  there  was  no  expression  of  a  direct 
legacy,  taken  in  connection  with  the 
fact  that  the  donation  was  only  to 
Thomas  "or  his  heirs,"  and  that  the 
charge  upon  the  estate  for  securing  it 
was  only  from  and  after  the  accrual  of 
the  remainder,  showed  that  Thomas  had 
no  vested  transmissible  interest. 

In   Ohse  v.   Miller    (1909)    137  Wis. 
474,  119  N.  W.  93,  where  testator  de- 
vised all  his  property  to  his  son,  with  a 
provision  that  the  son  "is  to  pay  to 
"testator's  widow]  $800,  to  be  paid  to 
\er   as   it   becomes   necessary    for  her 
needs,"  it  was  held  that,  in  view  of  the 
facts  that  the  wife  was  fourteen  years 
younger   than   the   testator   and   would 
naturally   be   expected   to   survive  him 
some  years,  and  that  no  other  substan- 
tial provision  was  made  for  her  in  the 
will,  it  was  the  intention  of  the  testator 
to  annex  the  element  of  time  merely  to 
the  payment,  and  not  to  the  gift. 

e.  ao. 


*  f 
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ABANDONMENT. 

Of  wife,  see  Husband  and  Wins, 

By  telephone  company  of  direct  line  between 
two  places.    191&E,  209. 


ABATEMENT  AND  REVIVAL. 

Annotation,, 

Effect  of  suit  pending  against  lessee  of 
railroad  for  injuries  caused  by  its 
negligence  as  bar  to  action  in  an- 
other court  against  the  lessor  or 
vice  versa.     1918Et  272. 


ABUTTING  OWNERS. 

Liability  of  for  injury  by  defect  in  street  oi 
sidewalk.     1918E,  377. 


ACCESS. 

Annotation. 

Bight  of  action  by  owner  of  upland  for 
interference  with  access  to  naviga- 
ble water.     191SE,  73S. 

Riparian  proprietor's  right  to.    1918JB*  718. 


ACCIDENT  INSURANCE. 


See  Insurance. 


♦  •» 


ACCOUNT  BOOKS. 

Condition  in  insurance  policy  as  to  keeping, 
see  Insurance. 

Ii.R~A.1918E. 


ACKNOWLEDGMENT. 

Sufficiency     of     acknowledgment    of    wilL 
1918E,  423. 


ACTION  OR  SUIT. 

Abatement  of,  see  Abatement  and  Revival. 

Afl  to  continuance  or  adjournment,  see  Con- 
tinuance ob  Adjournment. 

Dismissal  or  discontinuance,  see  Dismissal 
or  Discontinuance. 

By  infant  generally,  see  Infants. 

On  insurance. poticy,  see  JtnauBANCE. 

Limitation  of  actions  or  suits,  see  Limita- 
tion of  Actions. 

Effect  of  on  running  of  limitations,  see 
Limitation  of  Actions. 

As  to  parties,  see  Parties. 

As  to  venue,  see  Venue. 


ADMINISTRATION. 

Of  decedent's  estates,  see  Executors  and 
Administrators. 


ADMISSIONS. 

As  evidence,  see  Evidence. 


ADOPTED  STATUTE. 

Effect  of  amendment  or  repeal  of  adopted 
statute  on  statute  in  which  the  adopted 
statute  is  included.    ifll8E,  039. 
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ADVERSE  POSSESSION. 

As  to  limitation  of  actions,  see  LnaTATiOH 
of  Actions. 


Annotation. 
Fraudulent    deed 
1918E,  1049. 


as    color    of    title* 


Deed  executed  without  consideration  ?by  one 
who  never  occupied  the  land  and  held 
no  paper  title  thereto,  to  another 
trustee  for  himself.     1918E,  1044. 


AGE. 

* 

Annotation. 

Evidence  of  age  of  parents  and  of  de- 
ceased to  show  pecuniary  loss  to 
parents  by  death  of  child.  1918E, 
279. 


AGREED  CA8E. 


Showing     facts 
1918E,  636. 


embodied     in     statement. 


+  •» 


ALIENATION. 

Suspension  of  power  of,  see  Perpetuities. 
Validity  of  restraint  on  in  deed.  1918E,  568. 


See  War. 


ALIENS. 

Annotation. 

Exemption  from  provisions  of  Selective 
Service  Act.     1918E,  1020. 


♦  •» 


AMENDMENT. 

Of  pleading  generally,  see  Pleading. 
Of  statute,  Bee  Statutes. 

On  appeal.    1918E,  460. 


♦  •» 


AMERICAN  STATE  PAPERS. 

Admissibility  in  evidence  of.    1918E,  718. 


*<M"*- 


Injury  to,  by  railroad  train,  see  Railroads. 
L.R.A.1918E. 


ANNUITY. 

Fulfillment  of  marriage  contract  as  consid- 
eration for  agreement  to  pay  annuity 
to  bride.    1918E,  1004. 


1    A*P*AI*  AND  ERROR. 

Jurisdiction  of  United  States  Sup 
Court. 

Over  state  courts.    1918E,  190,  874. 
Transfer  of  cause. 


Annotation* 

Acceptance  by  debtor  of  surplus  arising 
from  sale  under  a  decree  as  affect- 
ing his  right  to  appeal  front  the 
decree.     1918E,  106. 

Effect  of  failure  to  serve  notice  of  appeal 
on  cost  bond  sureties.    1918E,  460. 

Record  and  case  in  appellate  court 

Failure  to  file  transcript  within  time  lim- 
ited as  ground  for  dismissal  of  appeal 
1918E,  149. 

Effect  of  delay  of  clerk  in  forwarding  record. 
1918E,  460. 

Objections  and  exceptions;  raising 
question  in  lower  court. 

Objecting  to  insufficiency  of  evidence  after 
submission  of  the  case.    1918E,  709. 

Raising  by  motion  objection  to  pleading  on 
the  ground  of  indefiniteness.  191 8E, 
785. 

Raising  •  question  by  motion  for  nonsuit. 
1918E,  432. 

Necessity  of  request  for  continuance  on  ad- 
mission of  incompetent  evidence  over 
objection.     1918E,  460. 

Grounds  for  dismissal  of  appeal. 

Acceptance  of  residue  of  money  received  on 
judicial  sale  of  property  to  satisfy  lien 
as  ground  for  dismissal  of  appeal  from 
judgment  in  action  to  enforce  the  lien. 
1918E,  103. 

Failure  to  file  transcript  of  appeal  within 
time  limited.     1018E,  149. 

Delay  of  clerk  in  forwarding  record  to  ap- 
pellate court.     1918E,  460. 

Failure  to  serve  notice  of  appeal  on  sure- 
ties.    1918E,  460. 

Irregularities  in  papers  or  proceedings. 
1918E,  149. 

Amendments  on  appeal. 

Considering  pleadings  as  amended  to  meet 
evidence  erroneously-  admitted.  1918E, 
460. 

*  ■ 

What  reviewable  generally. 

Review  of  evidence  ion  appeal  from  nonsuit 
1918E,  443. 
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Discretionary  matters. 

Refusal  of  continuance  to  procure  attend- 
ance of  nonresident  witness.  1918R 
523, 

Questions  not  raised  below. 

Raising  for  first  time  on  appeal  claim  that 
alleged  maker  of  forged  note  admitted 
liability  by  failing  to  4eny  execution  of 
the  note,    1918E,  163. 

Errors  waived  or  cured  below. 

Error  in  admission  cured  by  instruction, 
1918E,  460t 

Review  of  verdict  and  findings. 

In  criminal  cases.    1918E,  933. 

Effect  of  absence  of  any  evidence  to  support 
verdict    1918E,  125. 

Reversal  for  excessive  award  to  one  of  claim- 
ants under  Federal  Employers'  Liabil- 
ity Act.     1918E,  273. 

Finding  of  chancellor  as  to  date  upon  which 
note  was  deposited  as  collateral. 
1918E,  165. 

Wnat  errors  warrant  reversal. 

—  as  to  evidence. 

Immaterial  evidence.    1918E,  680. 

Facts  otherwise  proved.    1918E,  1029. 

Error  -cured  by  instruction,  verdict,  etc. 
1918E,  87. 

Evidence  of  agent's  interpretation  of  the 
word  "vacant"  in  an  insurance  policy. 
1918E,  402. 

Error  in  overruling  question  which  is  an- 
swered before  objection.    191 8E,  793. 

—  argument  or  remarks  of  counsel. 

Statement  in  action  to  hold  keeper  of  res- 
taurant liable  for  assault  on  guest 
by  servant  is  a  professional  bouncer. 
1918E,  704. 

—  remarks  or  conduct  of  judge. 

Interrogating  state's  witness  from  written 
statement  previously  made  by  him. 
1918E,  658. 

—  as  to  jury  j  conduct  of  trial. 

Annotation. 

Effect  of  misconduct  of  spectator  dur- 
ing criminal  trial.     191SE,  959. 

—  as  to  findings,  verdict,  or  judgment. 

Effect  of  basing  correct  judgment  upon  a 
wrong  theory.     1918E*  194. 

Liability  on  appeal  bond* 

Annotation. 

Effect  upon  surety  of  judgment  against 
principal,     1918E,  81°* 


ARGUMENT. 

Prejudicial  error,  in  argument  of  counsel, 
see  Appeal  and  Error.    . 


ARMY  AND  NAVY. 

Annotation., 

Court  decisions  under  Selective  Service 

Act    of   May    18,    19X7.       191SE, 

1018. 

Effect  of  acceptance  of  appointment  to  local 
draft  board  by  clerk  of  court  and  ex 
officio  jury  commissioner.    1918E,  1062. 

Delegation  by  Congress  of  legislative  power 
to  the  President  by  selective  draft  act. 
1918E,  1015. 

Trial  as  deserter  of  one  refusing  to  obey 
draft  summons.     1918E,  1015. 

Right  to  trial  by  civil  court  of  one  refusing 
to  obey  selective  draft  act.  1918E,  1015. 

Habeas  corpus  to  release  one  committed  for 
refusal  to  obey  draft  act.    1918E,  1015. 

Implied  repeal  of  statute  making  subject 
to  articles  of  war  all  persons  drafted 
into  the  military  service  of  the  United 
States,  by  statute  making  it  a  misde- 
meanor to  violate  any  provision  of  the 
selective  draft  act  but  excepting  those 
subject  to  military  service  from  its  pro- 
visions.    1918E,  1015. 

Liability  of  soldier  in  civil  court  for  killing 
soldier  in  battle.    1918E,  358. 


Reward  for,  see  Reward. 

Indictment  for  offense  of  rescuing  person 
arrested  under  process.    1918E,  1011. 


Annotation. 

Arson   by   tenant  or   other  person  in 

possession    of    another's    property. 

1918E,  484. 

Arson  by  tenant  in  setting  fire  to  dwelling 
house.    1918E,  482. 


ASSAULT  AND  BATTEBY. 

Annotations. 

In    removing    one    from    defendant's 

premises.      1918Mt  1GS4. 
Recovery  of  compensation  where  work' 

man  suffers   injury  from,  assault. 

1918E,  498. 
Liability    of   innlceeper    or    restaurant 

Keeper  for  assault  by  his  servant 

upon  a  patron*     1918E,  708. 

Leading  customer  from  store-  upon  his  re- 
fusal to  desist  from  helping  himself  to 
goods,  as  an  assault.     1918E,  1052. 

Recovery  for,  under  Workmen's  Compensa- 
tion Act.     1918E,  494. 

Liability  of  master  for  assault  by  servant. 
1918E,  704. 
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Liability  of  employer  failing  to  warn  chauf- 
feur of  defective  condition  of  brakes  for 
tatter's  expenses  in  defending  himself 
against  charge  of  assault  and  battery 
in  colliding  with  a  pedestrian.  1918E, 
415. 

Evidence  admissible  under  general  denial. 
1918E,  1052. 


For  insurance,  see  Insubance. 
For  public  improvements,  see  Public  Im- 
provements. 


ASSIGNMENT. 

Of  patent,  see  Patent. 

Of  fees  of  customs  broker.    1918E,  763. 

Allowing  claim  of  assignor  of  note  obtained 
from  him  by  fraud  to  be  litigated  in  an 
action  by  a  subsequent  holder  to  fore- 
close a  mortgage  securing  it.     1918E, 

Binding  effect  of  covenant  on  assignees  of 
covenantor.    1918E,  222. 


ASSOCIATIONS. 

Building  and  loan  associations,  see  Build- 
ing and  Loan  Associations 


ASSUMPSIT. 

Annotations. 

Action  for  money  had  and  received  as 
proper  remedy  to  recover  damages 
for  breach  of  contract,  1918E, 
781. 

Bight  to  recover  money  paid  to  a  cor- 
poration in  expectation  of  receiving 
corporate  stock  which  is  never  is- 
sued.    1918E,  754. 

Recovery  of  tuition  money  from  educational 
institution  where  expenses  were  greater 
than  represented.     191 8E,  779. 


ASSUMPTION  OF  RISK. 

By  servant,  see  Master  and  Servant. 


ATTACHMENT. 

Annotation. 

Effect  upon  surety  on  bond  of  judgment 
against  principal.     1918E,  820. 

Priority  as  between  attachment  and  chattel 
mortgage.     1918E,  652. 

LJLA.1918E. 


ATTORNEYS. 

In  general. 

Prejudicial  error  in  argument  of  counsel,  see 

Appeal  and  Error. 
Argument  and  conduct  of,  gee  Trial. 

Annotation. 

Specific   performance   of   contract   for 

sale     or     purchase     of     practice. 

1918E,  €28. 

Refusal  of  insured  to  submit  to  examination 
under  oath  as  required  by  policy  in  the 
absence  of  his  attorney.     1918E,  402. 

Libel  or  slander  of.    1918E,  14. 

Repeated  attempts  of  attorney  to  introduce 
evidence  which  the  court  has  held  in- 
admissible.    1918E,  1052. 

Compensation;  lien. 

What  services  are  covered  by  attorneys'  lien 

law,  1918E,  103. 
Estoppel  to  deny  validity  of  judgment  in 

action     to     enforce     attorney's     lien. 

1918E,  103. 


AUTHENTICATION. 

To  render  documents  admissible  in  evidence. 
1918E,  718. 


AUTOMOBILES. 

Annotation. 

Automobile  owner's  liability  for  injury 
to  servant.     1918E,  410. 

Liability  of  employer  failing  to  warn  chauf- 
feur of  defective  condition  of  brakes  for 
latter's  expenses  in  defending  himself 
against  charge  of  assault  and  battery 
in  colliding  with  a  pedestrian,  1918E, 
415. 

Collision  of  automobile  with  train  standing 
on  blind  crossing.    191812,  790. 

Sufficiency  of  evidence  to  show  that  chauf- 
feur was  engaged  in  the  master's  busi- 
ness and  acting  within  the  scope  of  his 
employment  at  time  of  accident.  1918E, 
997. 


BAILMENT. 

As  to  warehousemen,  see  Warehousemen. 


BANKRUPTCY. 

In  general. 

Annotation. 

Discharge    of  partnership   liability  in 

individual  bankruptcy  proceedings. 

1918E,  470. 
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Scheduling  by  member  of  partnership  in  vol- 
untary proceeding  in  bankruptcy  of  an 
alleged  claim  against  the  partnership 
as  his  debt.     1918E,  465. 

Effect  of  failure  of  partnership  to  ask  for 
discharge  in  bankruptcy  proceeding 
against  it  on  right  of  member  to  dis- 
charge from  partnership  debts  in  volun- 
tary proceeding  instituted  on  his  own 
behalf.     1B18E,  466. 

Claims  against  estate. 

Claim  for  money  advanced  to  corporation  in 
expectation  of  receiving  corporate  stock 
which  is  never  issued.    1918E,  750. 

Effect  of  proof  of  claim  in  bankruptcy  to 

Sreclude  reliance  on  a  guaranty  of  the 
ebt.    1918E,  123. 

Discharge. 

Effect  of  failure  of  partnership  to  ask  for 
discharge  in  bankruptcy  proceeding 
against  it  on  right  of  member  to  dis- 
charge from  partnership  debts  in  vol- 
untary proceeding  instituted  on  his  own 
behalf.    1918E,  465. 


Deposits  generally. 

Annotation* 

Liability  of  bank  for  interest  on  or 
profits  derived  from  public  funds 
deposited  with  it.     1918E,  078. 


of  public  money;  duty  to  account 
for  profits.     191 8E,  676. 
Creation  of  joint  tenancy  by  certificate  of 
deposit.    1918E,  776. 

Collections. 

Failure  of  collecting  bank  to  make  inquiry 
as  to  whether  drafts  sent  to  correspon- 
dent were  paid.     1918E,  336. 

Sending  directly  to  bank  required  to  pay. 
1918E,  336. 

Liability  for  loss  of  proceeds  of  draft 
through  failure  of  correspondent  to  re- 
quire report  by  another  bank  to  which 
it  sent  the  paper.    1918E,  336. 

Recovery  by  bank  forwarding  collection  be- 
fore receiving  money  of  amount  paid  cm 
insolvency  of  the  drawee.     1918E,  325. 

Insolvency. 

Right  to  checks  deposited  under  special 
agreement    1918E,  634. 


♦  •» 


BATHING. 

Riparian  proprietor's  right  to.    1&18E,  71$. 


^TTf£lY« 

See  Assault  and  Batter?. 


Deduction  for,  from  damages  in  condemna- 
tion proceedings,  see  Damages 
Estoppel  by  receiving,  see  Estoppel. 


BEST  EVIDENCE, 


See  Evidence. 


BILLS  AND  NOTES. 
In  several. 

Annotation. 

Effect  of  the  reissue  of  a  bill  or  note 
that  has  been  paid  by  or  transferred 
to  a  party  primarily  liable  thereon. 
1918E,  170. 

Estoppel  by  negligence  as  to  commercial 
paper.     1918E,  163. 

Delivery. 

Constructive  delivery  of  a  note  by  indorse- 
ment and  transfer  of  an  instrument 
fabricated  by  an  agent  to  take  the  place 
of  the  genuine  one.    1918E,  157. 

Consideration. 

Giving  renewal  note  with  knowledge  of  par- 
tial failure  of  consideration  for  the 
original  note.     191 8 E,  297. 

Indorsement  and  transfer. 





Annotation. 

Necessity  of  now  consideration  to  bind 
third  person  who  signs  as  indorser 
after  execution  and  delivery '  of 
original  contract  by  principal. 
1918E,  679. 

Estoppel  to  question  genuineness  of  indorse- 
ment.    1918E,  157. 

Liability  of  makers  of  note  assigned  before 
maturity  to  one  of  the  makers  and  re- 
issued by  him  with  restrictive  indorse- 
ment.   1918E,  160. 

Right*  of  transferees  generally. 

Annotation. 

Effect  of  the  reissue  of  a  biU  or  note 
that  has  been  transferred  to  a  party 
primarily  liable  thereon.  1918E, 
170. 

Note  taken  after  maturity.    19186,  165. 

Failure  to  fill  blanks  in  accordance  with  in- 
structions as  defense  against  holder  in 
due  course.    1918E,  1040. 

Who  are  protected  as  bona  nde 
holders. 

Payee  as  holder  in  due  course.    1918E,  1040. 
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Purchaser  of  note  which  after  payment  at 
maturity  was  altered  as  to  date  and  re- 
issued by  the  holder.     1918E,  163,  165. 

Surrender  of*  forged  note  in  consideration  of 
the  execution  of  a  new  note  as  value 
entitling  the  holder  to  recover  upon  the 
surrendered  note  upon  nonpayment  of 
the  substituted  one.     1918E,  163. 

Rights  of  one  taking  note  after  maker  as 
security  for  pre-existing  debt  as  against 
owner  who  had  been  fraudulent*  de- 
prived thereof.     1918E,  160. 

Maturity;  extension;  renewal. 

Rights  of  one  taking  assignment  of  note 
after  maturity.    1918E,  165. 

Qiving  renewal  note  with  knowledge  of  par- 
tial failure  of  consideration  for  the 
original  note.     1918E,  297. 

Defenses. 

Ab  against  transferees,  see  supra. 

Want  or  failure  of  consideration.     191 8E, 

297. 
Payment  or  extinguishment.    191 8E,  155. 


♦♦■ 


BLANKS. 

Failure  to  fiJl  blanks  in  accordance  with  in- 
structions as  defense  against  holder  in 
due  course.    1918E,  1040. 


♦  •» 


BOARDS. 

Of  health,  see  Health. 


«•-•- 


BONA  FIDE  HOLDER. 

Of  bills  and  notes,  see  Bills  and  Notes. 


♦♦■ 


BONDS. 
In  general. 

On  appeal,  see  Appeal  and  Ebrob. 
On  attachment,  see  Attachment. 
Of  executors  or  administrators,  see  Execu- 
tors and  Administrators. 
Of  guardian,  see  Guardian  and  Ward. 
Subrogation  of  surety,  see  Subrogation. 

Annotations. 

Effect  upon  surety  of  judgment  against 

principal.      1918E,  814. 
Warehousemen's  bond.     19X8E,  235. 

Consideration    for    bond    to    indemnify    a 

surety.    1918E,  574. 
Warehouseman's  bond.    1918E,  233. 
Conclusiveness   on    surety    on    contractors' 

bond    of   judgment   against    principal 

1918E,  811. 

Corporate  bonds. 

Power  of  Public  Service  Commission  oyer 
issue  of.    1918E,  342. 


Municipal  and  state  bonds. 

Annotation. 

Specific  performance  of  contract 
1918E,  628. 


as  to. 


BORROWING  MONET. 

Power  of  municipality  as  to,  see  MmrtOTPAL 
Corporations. 


«♦» 


BOUNDARIES. 

Private  ownership  of  riparian  lands  as 
tending  to  high  water  mark.     191813, 

718. 


Of  contract  generally,  see  Contracts. 


BUILDING    AND    LOAN    ASSOCIA- 
TIONS. 

Right  of  stockholder  of  insolvent  associa- 
tion to  set  off  against  his  liability  on 
his  stock  subscription  claim  for  money 
on  deposit  with  the  association.  1918E, 
238. 


BUILDINGS. 

Fixtures  in,  see  Fixtures. 


Constitutionality  of  Bulk  Sales  Act.    1918E, 

1058. 
Meaning  of  term  "creditor"  in  Bulk  Sales 

Act.     1918E,  1058. 
Remedy  of  creditor   as  against  vendee  of 

goods  sold  in  violation  of  Bulk  Sales 

Act.     1918E,  1058. 


+  •» 


CANCELATION    OF   INSTRUMENTS. 

Of  insurance  policy,  see  Insurance. 


CANDIDATES 

Libel  or  slander  of,  see  Libel  ahd  Slaudbl 
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Q4&BXM9M* 


Postal  clerks.     1918E,  513. 

Loss  of  status  as  passenger  while  transfer- 
ring from  one -ear -to  another.  191 8E, 
513. 

Accommodations. 

Duty  to  provide  separate  trains  for  carriage 
of  freight  ana  for  carriage  of  passen- 
gers.    191 8E,  395. 

Measure  of  care  *eq«i*edf  negligemee 
generally. 

Annotation. 

Liability  of  carrier  for  injury  to  mail 
clerk.     1918E,  517. 

General  rule  as  to.    1918E,  51$.    . 

Presumption  and  burden  of  proof  as  to  neg- 
ligence.    1918E,  826. 

Injury  to  mail .  clerk  by  exposure  while 
guarding  mail  during  transfer  made 
necessary  Jt>y  wreck.     1918E*  513. 

Ejectment  of  passenger. 

Measure  of  damages  fox,  see  Pamaqbs. 

♦ 
Annotation. 

Bight  of  passenger  who  has  lost  ticket. 
1918E,  983. 

Expulsion  of  passenger  who  has  left  her 
ticket  in  tne  station,  where  conductor 
was  notified  by  telegram  that  the  sta- 
tion agent  had  the  ticket.     1918E,  978. 

•  * 

Duty  to  disabled  or  incompetent  pas- 
senger. 

Carrier's  duty  to  sick,  infirm  or  aged  pas- 
senger.   1918E,  978. 
Question  for  jury  as  to.    1918E,  978. 

Duty  to  receive  and  transport  freight. 

Ittght  of  mine  company  to  operate,  for  its 
benefit  only,  a  portion  of  railroad  fine 
acquired  at  judicial  sale.     1918E,  352. 

Iiiability  and  lien,  for  freight  charges. 

Liability  for  failure  to  perform  agreement 
to  present  ncecsoary  pspexs  to  Inter- 
state Commerce  Commission  to  secure 
its  assent  to  refund  of  overcharge  for 
freight.     1918E,  389. 

Jurisdiction  of  action  to  hold  carrier  liable 
for  failure  to  perform  its  agreement  to 
secure  assent  of  Interstate  Commerce 
Commission  to  refund  of  overcharge  for 
freight.    1918E,  389. 

Hotiee  of  loss  or  injury. 

Waiver  by  carrier  of  provisions  as  to  giving 
notice  of  claim.-   *918E,  782. 

OHtalnal  transportation. 

Liability  for  violating  liquor  law.  1918E, 
957. 


Governmental  oontro^  rates)  diserim* 
ination. 

Annotation. 

Bower  to  compel  carrier  to  complete  its 
road.     lOlSBf  891. 

Judicial  notice  of  assumption  by  govern- 
ment of  control  over  operation  of  rail- 
roads.    1918E,  385. 

Control  of  Public  Service  Commission  over 
issue  of  bonds  and  stock.     1918E,  342. 

Compelling- operation  si  tine  of  railroad  at 
a  loss.     1918E,  352,  385. 

Requiring  carriers  to  furnish  service  for 
Jess  than  actual  cost    1918E,  385. 

Requiring  carriers  to  furnish  adequate  tele- 
phone connections.     1918E,  346. 


CAUSE. 
Annotation.^ 

Admissibility  of  findings  of  coroner  to 
show  cause  of  death.     1918E,  994. 

Inquest  or  findings  of  coroner  as  evidence  of, 

1918E,  822,  919. 
Opinion  evidence  as  to.    1918E,  680. 


CERTIFICATE  OF  DEPOSIT. 

Creation  of  joint  tenancy  by  certificate  of 
deposit.    1918E,  776. 


CHARACTER. 

Libelous  charges  affecting,  see  Libel  and 
Slander. 


For  freight,  see  Cabboebs. 


♦*- 


^^ 


Exemption  of,. from  taxation.     1918E,  966. 
Liability  of  hospital  for  death  of  pay  pa- 
tient.   1910E,  647. 


JtfORTOAGE. 


Estoppel  of  owner  of  personal  property  to 
claim  it  as  against  one  to  whom  it  was 
mortgaged  by  a  third  person  in  whose 
possession  it  was  left.    1918E,  125. 

Effect  of  possession  by  mortgagor  and  power 
to  sell.    1918E,  652. 

Superiority  of  mortgage  on  fluctuating  stock 
of  goods  over  subsequent  attachment. 
1918E,  652. 
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Loss  of  mortgagee's  priority  by  aiding  mort*" 
gagor  in  converting  surplus  proceeds  of 
the  mortgaged  property  by  sales  prior 
to  foreclosure.     1918E,  636. 


Guaranty  by  of  payment  of  order  secured. 
1918E,  123. 


See  Automobiles. 


CHOSE  IN  ACTION. 

Annotation. 

Specific  performance  of  contract  as  to. 
1918E,  028. 


COMMON  CARRIERS. 

See  Carriers. 


See  Fisheries. 


CLAMS. 


+  •» 


CLASS. 

Gift  to,  see  Wills. 


COMPENSATION. 

Of  attorney,  see  Attorneys 

Of  officer  generally,  see  Officers. 


♦  •» 


COMPETENCY. 


Of  juror,  see  Jury. 


Effect  of  acceptance  of  appointment  to  local 
draft  board  to  vacate  office  of  clerk. 
1918E,  1062. 


«•» 


CLUBS. 

Sale  of  liquor  by,  see  Intoxicating  Liquors. 


COLLATERAL  SECURITY. 

See  Pledge  and  Collateral  Security. 


+  •» 


COLLECTIONS. 

By  bank,  see  BAirtes. 


COLOR  OF  TITLE. 

See  Adverse  Possession. 


Annotation. 

Liability  of  employer  for  injury  to  em- 
ployee by  air  forced  into  body  by 
other  employees.     1918E,  &08. 

Recovery  under  Workmen's  Compensation 
Act  for  injury  to  employee  by.  191 8E, 
507. 


COMPROMISE    AND    SETTLEMENT. 

'  •  » 

Annotation. 
Settlement  and  releases  of  each  other  by 

promoters  of  corporations.     1918E, 

840, 


COMPULSORY  MILITARY  SERVICE. 

See  Army  and  Navy. 


■#<■» 


I    i   i 


COMMERCE. 

When  employee  is  engaged  in  interstate 
commerce.     1918E,  852. 

Statute  forbidding  possession  of  more  than 
a  specified  quantity  of  liquor;  effect  on 
possession  of  larger  cfuantity  by  one 
transporting  it  from  one  state  to  an- 
other in  an  automobile.     1918E,  949. 


CONDEMNATION. 

Of  property,  see  Eminent  Domain. 


CONDITIONS. 

Relating  to  real  property,  see  Covenants 

and  Conditions. 
In  insurance  contract;  sett  Insurance. 


i-»-»- 


CONFIDENTIAL    COMMUNICATION* 

*       ■  I 

Evidence  of,  see  Evidence. 


L.K.A.191SE. 


CONGRESS. 

Delegation  of  power  by!    1918E,  1015, 


CONSCRIPTION. 

See  Ashy  and  Nav*. 


CONSIDERATION. 

For  notes,  see  Bills  and  Notes. 

For  contracts  generally,  Bee  Contracts. 


♦  •» 


CONSPIRACY. 

Sufficiency  of  indictment  for.    1018E;  1011. 


CONSTITUTIONAL  LAW. 

•        »  * 

Imprisonment  for  debt,  see  Imprisonment 

fob  Debt. 
Provision  against  involuntary: sac viinde,  see 

Involuntary  Servitude. 
Right  to  trial  by  jury,  see  Jury. 
As  to  validity  oi  statutes  generally,  see 

Statutes. 

Delegation  of  power.  - 

Delegation  by  Congress  of  legislative  power 
to  the  President  by  selective  .dra/t  aoV 
1918E,  1015. 

Jbnpairinen£  ot  contract  obligations. 

»  i 

Annotation, 

Privilege  of  using  street  as  a  contract 
within  the  Constitutional  provision 
against  impairing  the  obligation  of 
contracts.     191SE,  892. 

Review  as  to,  on  appeal.    1918E,  874. 
Revocation    of    franchise    to    use    streets. 
1918E,  865,  874. 

Rignts  on  Various  particular  subjects. 

—  alien  enemies. 

See  infra,  Wan 

•—Army  and  Hairy 

Constitutionality  of' Selective  •Draft'  Act 
1918E,  1015. 

—  bulb  sales. 

Constitutionality  of  Bulk  Sales  Act.  1918E, 
1056. 
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Requiring  carriers  to  furnish  adequate  tele* 
phone  connections.     1918E,  346. 

Requiring  carrier  to  furnish  separate  trains 
for  freight  and  passenger  service. 
1918E,  385. 

— *  fiaberies 

Forbidding  owner  of  tide  lands  to  take 
dams  f  on  sale  during  spawning  season. 
1918E,  108. 

—  infants. 

Depriving  parent  of  custody  of. child  in  di- 
vorce proceedings  without'  service  of 
process  upon  him.    1918E,  587. 

•-intoxicating;  liquors. 

Application  of  liquor  law  to  clubs  or  asso- 
ciations but  not  to  Individuals  as  an  un- 
constitutional discrimination.  1918E, 
639. 

Statute  destroying  property  rights  in  liquor 
and  making  its  possession  ufffawnib 
1018E,  943. 

—  Jury. 

Right  to  jury  trial,  see  Jury. 

Annotation. 

Constitutionality  of  statute  or  prdi* 
nance  entitling  women  to  serve  as 
jurors.     1918E,  773. 


*■*  OmCCSfS. ' '    -r  :       •      ■ 

Increasing  or  reducing  officer's  compenea' 
tion  during  term.    1918&*  757. 

—  pnblie  improvements. 

See  infra,  Taxes  and  Public  Improvements. 

—  remedies* 

Annotation.  * 

Constitutionality  of  statute  or  ordi- 
nance entitling  xtomen  to  serve  as 
jurors.     1918E,  773. 

Requiring  defendant  to  prove  contributory 
negligence  in  actions  for  personal  in- 
juries or  death.     1918E,  680. 

Necessity  of  hearing  on  question  of  public 
improvements  assessments.    1918E,  202. 

Depriving  parent  of  custody  of  child  in  di- 
vorce proceeding  without  service  of  pro- 
cess upon  him.    lpl8E,  587. 

—  taxes  and  pnblie  improvements. 

Including  land  not  benefited  within  drain- 
age district    1918E,  190. 

Assessing  upon  lots  abutting  on  street  to  be 
improved  by  widening  amount  awarded 
for  the  land  taken  from  them,  plus  pro 
rata  sum  to  meet  costs  of  proceedings. 
1918E,  197, 

Necessity  of  notice  and  opportunity  to  be 
heard  as  to  public  improvement  assess- 
ments.    1918E,  202. 
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Application  to  alien  enemies  of  constitu- 
tional provision  against  depriving  one 
of  liberty  without  due  process  of  law. 
1918E,  1011. 

—  water*. 

As  to  fishing  rights,  see  supra,  Fisheries. 

Forbidding  bathing  in  privately  owned  lake 
from  which  city's  water  supply  is 
drawn.    1918E,  949. 


CONSTRUCTION. 

Of  contract,  see  Contracts. 
Of  statute,  see  Statutes. 
Of  will,  see  Wills. 


«•» 


CONTEMPT. 

Imprisonment  at  hard  labor  for  contempt  of 
court  as  involuntary  servitude.  1918E, 
548. 


«•» 


CONTEST. 

Of  election,  see  Elections. 


CONTINGENT  INTERESTS. 

Created  by  will,  see  Wills. 


CONTINUANCE  AND  ADJOURN- 
MENT. 

Annotation. 

Continuance  to  procure  witness  who  is 

beyond    the  jurisdiction,      191815, 

527. 

Review  of  discretion  as  to  refusal  of.  1918E, 
523. 

Necessity  of  request  for  continuance  on  ad- 
mission of  incompetent  evidence  over 
objection.     191 8E,  460. 


♦  ♦» 


CONTRACTORS. 


Bonds  of,  see  Bonds. 


*♦»» 


CONTRACTS. 

Im  general. 

Impairment  of  obligation  of,  See  CONSTITU- 
TIONAL Law. 

Specific  performance  of,  see  Specific  Per- 
formance. 


Proof  of  contract  to  pay  reward  for  discov- 
ery and  arrest  of  criminal    1918E,  348. 

Consideration. 

Consideration  for  note,  see  Bills  ahd  Notes. 

Annotations. 

Performance  of  existing  obligation  as 
consideration  for  new  promise  by  a 
stranger  to  the  contract.  1918E, 
1008. 

Necessity  of  new  consideration  to  bind 
third  person  who  signs  as  surety, 
indorser,  or  guarantor  after  execu- 
tion and  delivery  of  original  con- 
tract by  principal.     1918E,  579. 

Fulfillment  of  marriage  contract  as  consid- 
eration for  agreement  to  pay  annuity  to 
bride.    1918E,  1004. 

For  bond  to  indemnify  a  surety.  1918E, 
574. 

For  promise  by  landlord  to  repair  to  pre- 
vent vacation  of  premises  by  tenant. 
1918E,  213. 

Mutuality. 

Annotation. 

Mutuality  of  accepted  proposition  to 
furnish  such  material  as  one  needs 
in  his  business.     1918E,  290. 

Contract  to  purchase  a  specified  month's 
requirement.     1918E,  293. 

Statute  of  frauds 

Oral  agreement  to  devise  property  to  son  in 
consideration  of  services.    1918E,  785. 

Effect  of  son  rendering  services  on  father's 
farm  under  oral  agreement  that  one 
half  of  the  farm  should  be  devised  to 
him.    1918E,  785. 

Construction. 

Annotation. 

Construction  and  interpretation  of 
agreements  between  promoters  of 
corporation.     1918E,  834. 

Validity  and  effect. 

—  in  general;  public  policy 

Validity  of  assignment,  see  Assignments. 
Contracts  of  corporations,  see  Corporations. 

Annotations. 

Validity  and  enforceability  inter  se  of 
agreements  between  promoters  of 
corporations.     1918E,  833. 

Validity  and  effect  of  a  provision  in  a 
lease  or  deed  against  using  or  leas- 
ing other  property  for  competing 
business.     1918E,  M5. 

Provision  in  lease  of  store  that  owner  will 
not  let  adjacent  property  to  anyone  who 
will  open  rival  store.    1918E,  662. 

Private  interest  of  officer  in.    1918E,  757. 
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remedies* 
tract* 


preeeeds  of  unlawful  earn* 


Annotation* 

Recovery  of  nonexempt  property  con- 
veyed to  avoid  nonexistent  or  wn- 
founded  demand.     1918E,  897. 

Effect  of  defendant's  guilty  participation  in 
fraudulent  conveyance  to  preclude  him 
from  proving  as  matter  of  defense  the 
illegal  part  of  the  contract  in  an  action 
by  the  other  party  against  him.  1918E, 
363. 


Annotation. 

Action  for  money  had  and  received  as 
proper  remedy  to  recover  damages 
for  breach  of  contract.  1918B, 
781. 

Action  for  money  had  and  received  aB.  rem- 
edy for  breach  of  contract.    1918E,  779. 

Rescission. 

Annotation. 

Rescinding    and   avoiding    agreements 

between  promoters  of  corporations. 

1918E,  839. 


CONTRIBUTION  AND   INDEMNITY. 

Liability  of  employer'  failing  to  warn  chauf- 
feur of  defective  condition  of  brakes  for 
latter's  expense  in  defending  himself 
against  charge  of  assault  and  battery 
in  colliding  with  a  pedestrian.  1918B, 
415. 


CONTRIBUTORY  NEGLIGENCE. 

In  general,  see  Negligence. 


CONVERSION, 


See  Tboveb. 


.**-*. 


CORONER. 

■ 

Annotation. 

Admissibility  of  findings  of,   to 
cause  of  death.     1918E,  924. 


show 


Contracts;  mltva  vires. 

Necessity  of  pleading  defense  of  ultra  vires. 
1918E,  763. 

Officers  and  agents. 

Imputing  to  corporation  knowledge  of  ameer 
or  agent    1918E,  297.  # 

Insurable  interest  of  corporation  in  life  of 
manager.    1918E,  566. 

Effect  on  right  of  corporation  to  recover  on 
policy  on  life  of  its  manager  of  sever- 
ance of  his  connection  with  the  com- 
pany.   1918E,  566. 

Promoters. 

Annotation. 

Validity  and  enforceability,  inter  se,  of 
agreements  between  promoters  of 
corporations.     1918E,  883. 

Agreement  of  one  promoter  to  divide  with 
another  stock  given  him  for  his  serv- 
ices; validity  as  between  the  parties. 
1918E,  830. 

Ratification  of  issue  of  stock  to  promoter 
upon  vote  of  director  having  secret 
agreement  with  such  promoter  to  share 
in  the  stock  issued.    19 1 8 E,  830. 

Stook  and  stockholders. 

Rights  and  liability  of  stockholders  in  case 
of  insolvency  of  corporation,  see  infra. 

Liability  of  stockholders  in  building  and 
'  loan  associations,  see  BuitDiNG  and 
Loan  Associations. 

Annotation. 

Right  to  recover  money  paid  to  a  cor* 
poration  in  expectation  of  receiving 
corporate  stock  which  is  never  is- 
sued.     1918E,  754. 

Estoppel  to  deny  that  one  is  a  stockholder. 

191 8E,  750. 
Unpaid  subscriptions  to  stock  as  a1  t«ie* 

fund  for  benefit  of  creditors.     1918E, 

238. 

Insolvency. 

Annotation. 

Right  of  stockholder  after  insolvency 
to  set  off  debt  due  him  from  cor- 
poration against  his  liability  en  un- 
paid stock  subscription.  1918E, 
243. 

Trust  fund  doctrine.    1918E,  238. 

Right  to  prove  in  bankruptcy  against  cor- 
poration claim  for  money  paid  in  ex- 
pectation of  receiving  corporate  stock 
which  is  never  issued.    1918E,  760. 


Inquest  of,  as  evidence.    191&E,  822,  919, 


*•«•- 


CORPORATION*, 

•  t 

Mandamus  to,  see  Mandamus. 
L.R.A.1918E. 


CORROBORATION. 

Annotation. 

Contradictory  statements  made  by  one 
accused  of  perjury  as  suffleient 
corroboration  of  single  witness. 
1918E.  928. 
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Of  single  witness  in  prosecution  lor  perjury. 
1918$,  927. 


♦♦■ 


COKBXnm  PRACTICES  ACT. 

See  Elections. 


COSTS. 

Costs  and  disbursements  to  plaintiff  who 
succeeds  on  second  trial  though  demur- 
rer to  complaint  was  sustained  at  first 
trial.     1918E,  131. 


»i  MIM  ■ 


COTBWAJf  CY. 

Joint  tenancy  with  right  of  survivorship 
created  by  certificate  of  deposit  payable 
to  depositor,  or  another,  or  the  sur* 
vivor.     1918E,  776. 


♦*- 


on  oootte  of  sBiusmueaisB  for 
public  improvements.     1918E,  194,  197. 

Jurisdiction  of  state  court** 

Annotations 

Fower  of  state  court  to  enforce  rights 

under  Federal  Employers'  Liability 

Act.     191SE,  917. 

Jurisdiction  of  suit  under  Federal  Employ- 
ers' Liability  Act  for  death  outside  of 
state.     1918E,  914. 

Jurisdiction  of  action  to  hold  carrier  liable 
for  failure  to  perform  its  agreement  to 
secure  assent  of  Interstate  Commwe? 
Commission  to  refund  of  overcharge  for 
freight.     1918E,  389. 

Jurisdiction  of  probate  court  to  compel 
accounting  by  testamentary  trustees. 
1918E,  1074. 

Conflict  of  authority;  when  Federal 
jurisdiction  exclusive. 

Authority  of  state,  to  punish  depredations 
by  citizens  of  foreign  country  who  have 
invaded  its  territory  for  prqeewutiQB  of 
the  war  between  such  country  and  the 
United  States.     1918E,  358.. 


COUKT-MARTTAX. 

Annotation. 

For  violation  of  Selective  Service  Act. 
1918E,  1025. 


«♦♦» 


v  ...    COURTS.   .  . 

Clerks  of,  see  Clerks-. 
Contempt  of,  see  Contempt. 
Judicial  notice  by,  see  Evidence. 

Jnnssdiotjon;  territorial  limitations. 

Jurisdiction  of  particular  courts,  see  infra. 
As  to  venue  of  action,  see  Venue. 

Annotation. 

Effect  of  qualification  of  personal  rep- 
resentatives within  state,  other  than 
the  donticUe  of  the  deceased,  to  give 
court  jurisdiction  as  to  assets  in  an- 
other state.     1918E,  718. 

« 
Jurisdiction  to  supervise  administration  of 
personal  property  held  in  another  state 
bv  personal  representatives  under  lease 
there  granted  where  executors* « named 
in  will  have  qualified  within  the  State. 
1918E,  715. 

Relation  to  other,  departments  of  gov- 
ernment. 

Review  of  <Jecifio*s;of  W©rien*»te  Compen- 
sation Commission,  see  Workmen's 
Compensation.  •  »  . ,  4  . » 

Inquiry  iirtar  organisation  of  Are  (report* 
--     men*  in'  proceedings  too  enforce  ordi- 
nance under  which  organised.     1918E, 
411. 


i'  i 


COVENANTS  AND  CONDITIONS. 

-*. 
In  general. 

•       •  •  «     -  -  -  , 

Annotation. 

Validity  of  restraints  on  mUenaUsn  ej 
legal  Ufe  estates*     1918E9  571. 

,  ■ 

Restraint  on  alienation,    1918E,  508. 

Running;  with  the  land. 

Covenant  by  grantor  of  land  to  construct 
and  maintain  shaft  to  carry  power  to 
grantee.     191SE,  222. 

.   V  /-      ; 

CRIME. 

In  general,  see  Criminal  Law. 
Charge  of  slariuer.    191813,  596. 


In  general. 

Illegal  sale  of  prescription  of  drugs,  see 
Dbuos  and  Druggists. 

Oortupt  Practices  Aet,  see  Elhctiojss. 

Relevancy- of 'evidence  generally,  see  Evi- 
dence. 

As 'to  habeas  corpus,  see  Habeas  Corpus. 

Abandonment  of  wife,  see  Husband  and 
Wife.  -  *,        - 

Violation  of  liquor  law,  see  Intoxicating 
Liquors:  *         .  *  o       *   N 

Criminal  responsibility  for  libel,  see  Libel 
and  Slander. 


L.R.A.1918E. 
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Examination -of  witnesses,  see  WrrwaasES. 
See  also  Abson;  Embezzlement;  Labgeny; 

LOTTEBT;  0B8GBNITT;  ROBBBBY. 

Annotations. 

Admissibility  in  evidence  of  former 
plea  of  guilty.     191SE,  92. 

Effect  of  misconduct  of  spectators  dur- 
ing criminal  trial.     1918E,  9&9. 

Venue  of  criminal  eases.    1918E,  742. 

Effect  of  instructions  to  cure  error  in  ad- 
mission of  evidence.    1918E,  87. 

Admissibility  of  plea  of  guilty  on  trial  of 
accused  on  substituted  plea  of  not 
guilty.     1918E,  87. 

Application  in  Federal  courts  of  state  stat- 
utes as  to  admission  of  testimony. 
1918E,  487. 

Interrogating  state's  witness  from  written 
statement  previously  made  -  by  him. 
1918E,  658. 

Review  of  discretion  in  refusing  continu- 
ance to  procure  attendance  of  non- 
resident witness.     1918E,  523. 

Review  of  verdict  in  criminal  cases.  1918E, 
933. 

Offenses  against  different  sovereign- 
ties. 

Authority  of  state  to  punish  depredations 
by  citizens  of  foreign  country  who  have 
invaded  its  territory  for  prosecution  of 
the  war  between  such  country  and  the 
United  States.    1918E,  358. 


CROPS. 

Annotation. 

8peciflc  performance  of  contract  as  to. 
1918E,  60S. 


CURTESY. 

Permitting  wife  to  dispose  of  property  by. 
wjU  ao  as  to  prevent  estate  from  be- 
coming consummate.     1918E,  692. 

Effect  of  married  woman's  acts  on  estate  of 
curtesy.    1918E*  692. 


CUSTODY. 


Of  children,  see  Infants. 


CUSTOMS  BROKER. 

Assignment  of  fees  of.     1918E,  763. 


1st  general. 

Relevancy  of  evidence  as  to,  see  Evidence. 
Allegations  as  to,  see  Pleading.  * 

L.R.A.1918E. 


Instruction  on  amount  of  damages  for  ex- 
pulsion of  passenger.    1918E,  978. 

Recovery  of  substantial  damages  in  libel 
case.    1918E,  1. 

For  personal  injury  or  death. 

For  death  of  adult  son  under  Federal  Em- 

plovers'  Liability  Act.     1918E,  273. 
Instances  of  amount.    1918E,  377. 

Injury  to  real  property;  trespass. 
Evidence  as  to.    1918E,  709. 
Trespass  by  wrongful  location  of  sawmill  on 
property-    1018E,  709. 

In  eminent  domain  eases. 

Benefits  to  railroad  right  of  way  by  con- 
struction of  neighboring  highway,  as 
set-off  against  *  damages  to  the  track. 
1918E,  987. 


DANGEROUS  AOE1TCY. 

Annotation. 

Compressed  air  hose  as  a  dangerous 
agency  so  as  to  render  employer 
liable  for  injury  to  employee  by  air 
forced  into  his  body  by  ether  em- 
ployees.    191&,  SOS. 


Conclusiveness  on  appeal  of  finding  of  chan- 
cellor as  to  date  upon  which  note  was 
deposited  as  collateral.    1916B,  1*5. 


«•» 


In  general. 

Measure  of  damages  for,  see  Damages. 

Annotations. 

Admissibility  of  finding  of  coroner  to 
show  cause  of  death.     191813,  924:. 

Character  and  sufficiency  of  evidence 
to  show  pecuniary  loss  to  parents 
by  death  of  child.     1918E,  278. 

Evidence  of  findings  of  coroner  as  to  catf  se 
of.     1918E,  822,  919. 

Requiring  defendant  to  prove  contributory 
negligence  in  actions  for  personal  in- 
juries or  death.     1918E,  680. 

Admissibility    of    evidence    in    action    for 

death.     1918E,  273. 

•         -     - 

Right  of  aetion  for. 

Liability  of  ^hospital  fW  death  of  pay  pa- 
tient.    1918E,  647. 

Recovery  by  parent  for  death  etf  efcild  SW- 
der  Federal  Employers'  Liability  Act. 
1918E,  273.      '%  *  " 

Defense  to  actio*  *or. '      : 
Compromise  with  beneficiary  as  defense  to 
action  by  administrator.    191 8E,  078* 


1292 


COMBINED  INDEX  TO  NOTES  AND  CASES. 

dsugaxxov  ov  powes. 

See  Constitutional  Law. 


Effect  of. 

Admissibility   of   declarations  of   deceased 

persons.     1918E,  822,  919. 
Effect  of  death  of  one  executor  on  power  of 

sale  given  executors  by  will.     1918E, 

1065 


■♦»» 


DEBTOR  AND  CREDITOR. 

Insolvency  of  debtor,  see  Bankruptcy; 
Banks;  Corporations;  Insolvency. 

Conveyances  fraudulent  as  to  creditors,  see 
Fraudulent  Conveyances. 

Joint  creditors  and  debtors,  see  Joint  Cred- 
itors and  Debtors. 


Of  note,  see  Bills  and  Notes. 

Of  insurance  policy.    1918E,  333,  477. 


DENIAL. 

Issues  raised  by  general  denial.    1918E,  432. 


DECLARATIONS. 

Evidence  of,  see  Evidence. 


Covenants  or  conditions  in,  see  Covenants 
and  Conditions. 

Annotations. 

Validity  and  effect  of  provision  <n, 
against  using  other  property  for 
competing  business.      1918E,   665. 

Use  of  words  of  singular  import  as  af- 
fecting quantum  of  estate  in  deed 
with  two  or  more  grantees.  101SE. 
798. 

Deed  as  color  of  title.    1918E,  1040. 
Description  of  laud  as  "fronting  on  bay." 

1918E,  718. 
Life  or  fee;  deed  to  husband  and  wife  in 

which  the  grant  and  habendum  is  to 

the  party  of  the  second  part,  her  heirs 

and  assigns.     Z918E,  793. 


<•-•- 


See  Sheriff. 


Injury  to  passenger  by  derailment  of  car. 

1918E,  826. 
Injury  to  servant  through  derailment  ot 

train.     1918E,  852. 


♦  »» 


DESCRIPTION. 

Of  property  in  deed,  see  Deeds. 


In  action  on  negotiable  papers,  see  Bills 
and  Notes. 

To  action  for  causing  death,  see  Death. 

To  liability  on  insurance  policy,  see  Insur- 
ance. 

In  libel  suit,  see  Libel  and  Slander. 


DESERTION. 

Criminal  liability  for  desertion  of  wife,  see 
Husband  and  Wife. 

Trial  as  deserter  df  one  refusing  to  obey 
draft  summons.     1918E,  1015. 


DIRECTION  OF  VERDICT. 

See  Trial. 


DISCHARGE. 

In  bankruptcy,  see  Bankruptcy. 

Of  guarantor,  see  Guaranty. 

Of  surety,  see  Principal  and  Surety. 


DEOTNITENESS. 

Of  pleadings,  see  Pleadings. 


DEFINITIONS. 

Libel.    Iftl8E,  I. 
L.R.A.1918E. 


#*» 


DISCRETION. 

Review  of,  on  appeal,  see  Appeal  and  Error. 


DISCRIMINATION. 

JJy  telephone  company.    1918E,  299. 
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Qamages  for.    1918E,  377. 


DISMISSAL  OR  DISCONTINUANCE. 

Of  appeal,  tee  Appral  abb  Ebbgji 

Time  for  motion  U>  dismiss  for  lack  of 
jurisdiction.     1918E,  914. 

Effect  of  dtauiaft&  try  leave  of 'court  of  par- 
ties for  divorce  without  decree  on  in- 
terlocutory order  as  to  custody  oi  chit 
dren.     1918E,  587. 


DIVORCE  AND  SEPARATION. 

In  general)  jurisdiction. 

Bequest  on  condition  that  legatee  is  legally 
divorced  from  her  husband.  1918E,  986. 

Attack  on  decree  rendered  in  other  state. 
1918E,  587. 

Substituted  service  on  nonresident  defend- 
ant.   J918E,  537. 

Custody  and  support  of  children. 

Conclusiveness  of  foreign  decree  of  divorce 
as  to.    1918S,  587. 

Effect  of  diamiassi  by  leave  of  court  of  par- 
ties for  divorce  without  decree  on  inter- 
locutory order  aa  to  custody  of  children. 
1918E,  587. 

Depriving  parent  of  custody  of  child  in  di- 
vorce proceeding  without  service  of  pro- 
cess upon  him.    1918E,  587. 


DOMICIL. 

Change  of  by  marriage  and  estabtishing 
home  in  another  jurisdiction.  191 8E, 
510, 


DOWER. 

Succession  tax  on  property  taken  under  hus- 
band's, will  in  place  of  dower.  1918E, 
697. 


*~»4» 


DRAFT. 

Compulsory  draft,  see  Army  and  Navt. 


DRAINS  AND   SEWERS, 

« 

Including  within  drainage  district  lands  not 
benefited.    1918E,  190. 

Assessing  property  not  benefited  for  expense 
of  raising  grade  of  street  to  accommo- 
date sewer  system.    1910E,  194. 


Maintenance  of,  by  abutting  owner  in 
•  walk;    liability    for    resulting   injurjL 
1918E,  377. 


Annotation. 

Who  is  responsible  for  act  of  driver  of 
hired  vehicle.     X9XSE,  121. 

Liability  for  negligence  of  driver  loaned  to 
another.     1918E,  118. 


DRUGS  ANB  BRUOOISTS. 

Annotation. 

Furnishing  or  prescribing  by  physician 

of   habit-forming    drugs.      191SB, 

669. 

m 

Revocation  of  license  of  physician  for  pre- 
scribing drugs  to  an  addict.  1918E, 
1009. 

Conclusiveness  of  judgment  of  physician 
prescribing  drugs  to  a  known  addict  as 
to  necessity  of  doing  so.    1918E,  667. 


See  Commercial  Travelers. 


Annotation. 

Charge  of,  against  officer  or  candidate 

for     office    as     Ubel     or    slander. 

1918E,  37. 


DUE  PROCESS  OF  LAW. 

See  Coj)I8tituxional  Law. 


DUTIES. 

Assignment    of    fees    of    customs    broker. 
1918E,  763. 


L.R.A.1918E. 


I 
78 


DYNAMITE  CAPS. 

Negligence  in  leaving  accessible  to  children. 
1918E,  801. 


1234 
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e  arninos. 

Annotation. 

Evidence  of  earnings  and  earning  ca» 
pacity  to  show  pecuniary  loss  to 
parents  by  death  of  child,  1819E, 
280. 

Necessity  of  pleading  loss  of  earning  ca- 
pacity as  special  damages.    1918E,  460. 


EASEMENTS* 

Grant  of  power  to  propel  machinery  in 
building  on  property  conveyed  as  ease- 
ment running  with  the  land.  1918E, 
22. 


EJECTION. 

Of  passenger,  see  Carreers. 


ELECTION  OF  REMEDIES. 

Effect  of  resort  to  wrong  court.     1918E, 

1074. 
Effect  of  proof  of  claim  in  bankruptcy  to 

preclude  reliance  on  a  guaranty  of  the 

debt.     1918E,  123. 


ELECTIONS. 

Failure  to  file  statement  of  expenses;  ex- 
cuse.    1918E,  5S1.  • 
Right  of  defeated  candidate  to  contest  elec- 
tion because ,  of  violation  of  Corrupt 
Practices  Act.     1918E,  581. 
Statutory   provision   that   minority  candi- 
.  date  shall  be  declared  elected  when  ma- 
.  jority  candidate  has  been  guilty  of  cor- 
rupt practices.     1918E,  681. 


■♦♦» 


ELECTRICITY. 

Annotation. 

Duty  in  stringing  wires  to  guard  against 
danger  to  children.     1918E,  1039. 

Injury  to  trespassing  children  by.     1918E, 
1036.  .      .       . 


ELECTRIC  LIGHTS. 

Annotation.  "*" 

Privilege  of  using  street  for  electric 
light  pbles  and  wires  as  a  contract 
within  the  constitutional  limitation 
against  impairing  the  obligation  of 
contracts.     1918E,  907? 

L.R.A.1918E. 


Annotations. 

Venue  of  prosecution  for  embezsil^ment. 

1918E,  744. 
Charge  of,  against  public  officer  or  can' 

didate  for  office  as  libel  or  slander. 

1018E,  29* 

Venue  of  prosecution  for.    1918E, 


EMINENT  DOMAIN. 
Ill  general. 

Annotation. 

Limitation  applicable  to  action  to  re- 
cover compensation  for  property 
taken  or  damaged  in  the  exercise 
of  the  power  of  eminent  domain. 
1918E,  180. 

limitation  of  time  for  action  for  injury  to 
property  by  exercise  of  eminent  domain 
upon  adjoining  property.     1918E,  131. 


Wnat  constitutes  a  taking  or 
Ing. 


Annotation. 

Temporary  use  of  or  interference  with 
property  as  a  "talcing"  or  "damag- 
ing" within  constitutional  provi* 
sions.      1918E,  991. 

Forbidding  owner  of  tide  lands  to  take 
clams  during  spawning  season.     191 8E, 

108. 
Depriving  railroad  of   use  of  tracks  and 
causing  expense  in  restoration  by  neces- 
sarily casting  debris  thereon  in  blasting 
for  public  highway.    1918E,  987. 

Right  to  compensation. 

Amount  of  recovery,  see  Damages. 

Taking  riparian  rights.    1918E,  718,  9>49. 
Compensation  for  injury  not  contemplated 
in  the  plan  of  the  work.    1918E,  987. 


See  Mastee  and  Servant. 


ENACTMENT. 

■ 

Of  statute,  see  Statutes. 


ENTIRETIES. 

Estate  by,  see' Husband  and  \fajUL 

ii        i        O  •  »  "'  ■ 

ENTRY, 

On  public  lands,  see  Public  tanas. 
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EQUAL  PROVMftltaf  OFV&VXiWi    Estoppel  to  question  validity  of  amendment 

to  statute  under  which  levee  district 


See  Constitutional  Law. 


BQtJTTABLE  ESTOPPEL. 

See  Estoppex. 


+  •» 


EQUITABLE  TITXIL 

As  sole  and  unconditional  ownership  within 
meaning  of.  insurance  policy.  1918Ej 
373. . 


+  •» 


fiQfUlTT. 

A8  to  injunction,  see  Injunction. 
As   tb    specific   performance.   Idee   SrtctFr* 
Performance.  * 

Effect  of  unsuccessful  resort  to  equity  to  pre- 
clude resort  to  probate  court,;  19i$E, 
1074. 


was  organised.    1018E,  202. 

Who  affected. 

Effect  of  estoppel  of  payee  of  note  to  ques- 
tion genuineness-' ui  his  indorsement  eta 
rights  of  hU  prior  equitable  assignee,  of 
the  note.     1918E,  157. 


«.»» 


.,— r*^ 


In  generaj. 

Of  insurer,  see  Insurance.' 
6y   election   of   remedy*  see,  Election   op 
Remedies. 

In  wnbse  favor.    191 8  E,  15ft 

Estoppel  to  deny  that  one  is  a  stockholder. 
1918E,  750.  f 

Estoppel  of  payee  of  note  who  gives  a  writ- 
ten acknowledgment  of  the'  genuineness 
of  his  indorsement  to  question '  such 
genuineness  in  favor  of  the  maker. 
19I8E,  157. 


By  laches,  alienee,  or  aeamiesoeiMev 

Estoppel  to  question  validity  Of  amendment 
to  statute  under  which  levee  district 
was  organized.     1918E,  202. 

By  *tog*ll«ewee. 

Estoppel  of  owner  of  personal  property  to 
claim  it  as  against  one  to*  wham' it  was 
mortgaged  by  a  third  person  in  whose 
possession i  it  was  left*    1&18E,  125.        • 

Negligence  as  to  commercial  paper.  1918E, 
163,  165. 

By  rccoivimg  benefits, 

Annotation. 

Acceptance  by  debtor  of  surplus  arising 
from  sale  writer  a  decree  as  affect- 
ing his  right  to  appeal  from  the 
decree.     191SE;  lOtf. 

Estoppel  to  denJf.V^Hdffy 'of  judgment  in  ac- 
tion to  enforce  attorney's  lien.     1918E, 

103.  '  r»'         •• 


EVIDENCE. 

t 

la  general* 

Waiver   of   error   as  to,  •  see   Apfrjju  and 

Error. 
Reception  of,  on  trial,  see  Tbjai*.      -    . 

Repeated  attempts  of  attorney  to  introduce 
evidence  which  the  court  has  held  inad> 
missible.     1918E,  1052. 

Necessity  .of 'request  for  continiiaJW-W  ad- 
mission of  incompetent  evidence  over 
objection.     1918E,  460.  i 


Judicial  notice* 


■\ 


Annotation. 

Judicial  notice  of  matter*, in, connection 

with  Selective  Service  Act.    1918E, 

1018. 

,  '.  •  ••      - 

Of  fact  of  state  of  war  and  that  the- gov- 
ernment has-  assumed  control  over  the, 
operation  of  railroads.    191 8E,  385. 

Presumption*  and  fenjcdjen  of  proof. 

—  in  general. 

In  action  for  libel  or  slander.    1918E,  1,  12* 
Intent  as  to  fixtures.    1918E,  149. 
Malice.     1918E,  1. 

—  as  to  negligence. 

Injections  as,  to.    1918E/826. 

Presumption  of  negligence  from  derailment 
of  interurban  electric  car  injuring  pas- 
senger.   1918E,  826. 

—  as  to  oflfcial  aots. 

Presumption  on  application  for  mandamus 
to  enforce  order  of  State  Railway  Com- 
mission that  the  findings  of  the  Com- 
mission were  sustained  by  the  evidence. 
1918E,  346. 

Best  and  secondary  evidence. 

Admissibility  of  record  of  conveyance  in 
place  of  the  original  deed.    1920E;  793. 

Documentary  evidence. 

Annotations. 

Admissibility  of  finding  of  coroner  to 
show  cause  of  death.     191&B+  #£4. 

Evidence  of  life  expectancy  to  show  pe- 
cuniary loss  to  parents  by  death,  of 
•  tshild.     10J3J3,  279.     *  < 

Admissibility  in  evidence  of  former  plea 
4>f  guUty.     191SE,  92. 


L.R.A.1918E. 
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Authentication.    1918E,  718. 
American  State  Papers.     1918E,  718. 
Record  of  deed.     1918E,  793. 
Coroner's  inquest.     1918E,  822,  919. 
Newspaper  articles.     1918E,  14. 

Opinions  and   conclusions. 

Prejudicial  error  in  admission  of.     1918E, 

680. 
As  to  cause  of  accident  resulting  in  personal 

injury.     191 8E,  880. 

Admissions. 

Admissibility  of  plea  of  guilty  on  trial  of 
accused  on  substituted  plea  of  not 
guilty.    1918E,  87. 

Hearsay;  declarations. 

—  in  general. 

Reputation  or  general  report.    191 8E,  14. 

—  confidential  communications. 

Annotation. 

Does   disqualification   of   physician   as 

witness  extend  to  mental  condition 

of  patient.     191SE,  974. 

Testimony  of  physician  as  to  mental  condi- 
tion of  patient.    1918E,  973. 

—  acts  and  declarations  of  third  per- 

sons. 

Of  deceased  persons,  191 8E,  822,  919. 
In  homicide  case.     1918E,  658. 

Relevancy  and  materiality. 

—  in  general. 

Waiver  of  error  as  to,  see  Appeal  and 
Error. 

Annotation, 

Character  of  evidence  to  show  pecu- 
niary loss  to  parents  "by  death  of 
child.     1918E,  278. 

Review  as  to,  on  appeal.     191 8E,  443. 

Relevancy  and  materiality  of,  under  par- 
ticular pleadings.    1918E,  1052. 

Evidence  tending  to  show  general  attitude 
of  son  towards  father  in  action  by  the 
latter  lor  the  former's  death  under  Fed- 
eral Employers'  Liability  Act.  1918E, 
273. 

Evidence  in  action  by  father  for  death  of  son 
that  custody  of  the  son  was  awarded 
to  the  mother  in  divorce  proceedings. 
1918E,  273. 

Of  refusal  to  permit  highway  contractors 
to  remove  rails  prior  .to  each  blast  in 
action  for  injury  to  railroad  tracks  by 
construction  of  highway.     1918E,  489. 

—  custom  or  habit* 


Annotation* 

Evidence  of  decedent's  habits  to  show 
- '    pecuniary  loss  to  parents  in  acUbm 
for  death  4 f  child.     1918E,  288. 

L.R.A.1918E. 


-*  character;  reputation* 

Reputation  of  plaintiff  in  libel  case.  1918E, 
14. 

-malice. 

Malice  in  libel  case.    191 8E,  12,  14. 

—  as  to  damages. 

Evidence  of  reputation  to  mitigate  damages 
in  libel  case.    1918E,  14. 

For  trespass  upon  real  estate.    1918E,  709. 

Evidence  of  cost  of  reproducing  the  build- 
ings in  action  for  waste  resulting  from 
destruction  of  buildings.    1918E,  793. 


—  explanation  and  rebnttal. 

Rebuttal    of    malice    in    action    for    libeL 
1918E,  14. 


-pecuniary  oonditi 


Annotation. 

Evidence  of  pecuniary  condition  of 
parents  to  show  pecuniary  loss  by 
death  of  child.      1918E,  284. 

—  criminal  matters. 

In  prosecution  for  criminal  libel.    l6l8E,  12. 

Weight,  effect,  and  sufficiency. 

—  in  general. 

Annotation. 

Sufficiency  of  evidence  to  show  pecu- 
niary loss  to  parents  by  death  of 
child.     1918E,  278. 

Time  for  objecting  to  sufficiency  of.  1918E, 
709. 

Fraud  of  creditors.    1918E,  568. 

Question  whether  employee  was  engaged  in 
the  master's  business  and  acting  within 
the  scope  of  his  employment  at  time  of 
injury  to  third  person.    1918E,  997. 

Proof  of  testator's  signature.     1918B,  423. 


Truth  of  libelous  statement.    1918E,  536. 

Annotation, 

Contradictory  statements  made  by  one 
accused  of  perjury  as  sufficient 
corroboration  of  single  witness, 
1918E,  928. 

Perjury  t  corroboration  of  single  witness. 
1918B,  927. 

.  • 

Admissibility  under  pleadings. 
Under  general  denial.    191SE,  1052. 


In  controversy  as  to  right  to  proceeds  of 
mutual  benefit  certificate.    1918E,  1029. 


Of  witnesses,  see  Witnesses. 
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Generally,  see  Trial. 


EXECUTION. 


Of  win,  see  Wills. 


TORS. 

Annotations. 

Effect  of  qualification  of  personal  rep- 
resentatives within  state  other  them 
the  domicil  of  the  deceased,  to  give 
court  jurisdiction  as  to  assets  in 
another  state.     1918B,  718. 

Effect  upon  surety  on  bond  of,  of  judg- 
ment against  principal.  191SE, 
810. 

Question  as  to  whether  executors  to  whom 
stock  is  bequeathed  as  trustees  hold  it 
as  exec- 1 tors  or  trustees.     1918E,  1074. 

Power  of  sale  given  to  executors  by  will  as 
surviving  the  death  of  one  of  them. 
1918E,  1065. 

Jurisdiction  to  supervise  administration  of 
personal  property  held  in  another  state 
by  personal  representatives  under  letters 
there  granted,  where  executors  named 
in  will  have  qualified  within  the  state. 
1918E,  716. 


EXEMPTIONS. 

Annotation. 

From   provisions    of   Selective   Service 
Act.      1918E,  1020. 


EXPLOSIONS  AND  EXPLOSIVES. 

Proximate  cause  of  injury  by,  see  Proxi- 
mate Cause. 

Injury  to  child  by  explosives  left  accessible 
to  him.    1918E,  801. 


EXPULSION. 

Of  passenger,  see  Carriers. 


EXTINGUISHMENT. 

Of  note  passing  into  hands  of  the  maker. 
1918E,  155. 


Fabrication  of  instrument  by  agent  to  take 
the  place  of  a  genuine  one.    1918E,  157. 


FACTS. 


Beview   of,   on    appeal, 
Error. 


see   Appeal   mXb 


EXTB4JUTION. 

Habeas  corpus- to  release  #ne  held  .for  inter- 
state rendition.     1918^1,  545. 
Extradition  for  nonsupport.    1918E,.  54f, 

L.R.A.1918E. 


FAVORITISM. 

Annotation. 

Charge  of,  against  public  officer  or  can- 
didate for  office  as  libel  or  slander. 
1918E,  36*. 


FEDERAL  COURTS. 

Application  of  state  statutes  as  to  admis- 
sion of  testimony  in  Federal  courts. 
1918E,  487. 


ACT. 

See  Master  and  Servant. 


See  Costs  and  Fees. 


+  ♦» 


FELLOW   SERVANTS. 

See  Master  and  Servant. 


+  •» 


FENCES. 

Duty  of  railroad  company  to  maintain  fence 
for  protection  of  servants.    191$E,  852. 


«+♦» 


FICTITIOUS  NOTE. 

Effect  of  transfer  under  genuine  indorse- 
ment of  fictitious  note  made  by  agent 
to  take  the  place  of  a  genuine  one 
which  had  been  transferred  by  him  un- 
der a  forged  indorsement.     191 8E,  157. 


FINANCIAL  STANDLNQ. 


"Evidence  of,  see  Evidence.  , 


*        *  • 
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Annotation, 

To   enforce   orders   of  Public  Service 
Commissions.     1918E,  811. 


FIRE  DEPARTMENT. 

Mandamus  by  member  of  city  fire  depart- 
ment to  compel  enforcement  of  ordi- 
nance which  will  reduce  his  working 
hours.     1918E,  411. 

Inquiry  by  court  into  organization  of,  in 
proceeding  to  enforce  ordinance  as  to. 
1918E,  411. 

Exceeding  constitutional  debt  limit  neces- 
sary for  maintenance  of  efficient  Are 
department.    1918K,  411. 


»•» 


FIRE  INSURANCE. 

See  Insurance. 


Annotation. 

fkpteneiottt  of   iwfulaUQn*   as   to   sheU 

fishing    to    private    beds,       10181!, 

Ill, 

Riparian  proprietor's  right  to  fish.  1918E, 

718. 

Due  process  in  regulations  as  to.  191 8E, 

108. 
Application  to  land  in  private  ownership  of 

statute    regulating    taking    of  clams. 

1918E,  108. 


Presumption  and  burden  of  proof  as  to  in- 
tent.    1918E,  149. 
Machinery  as.     1918E,  '149. 


♦♦" 


FOLLOWING  TRUST  PROPERTY. 


See  Trusts. 


,+  •» 


FOOD. 

Liability  of  merchant  preparing  Balad  for 
sale    for ,  injury    because    of    unwhole 
some  character  thereof.     1913E,  519. 


•*♦■ 


FQILGE. 

Annotation, 

What  force  sufficient  to  constitute  rob* 
bery,     19181&,  937, 


Of  insurance  policy,  see  IxsCKAjrcafc 


FORMER  SUIT  PENDING. 

As  ground  of  abatement,  see  Abatement  and 
Revival. 


•-*- 


Revocation  of,  as  impairment  of  contract 
obligation.     1918E,  865,  &74,  882. 


FRAUD  AND  DECEIT. 

Annotation. 

Fraudulent  deed  as  color  of  title* 
1918E,  104,9. 

Of  insurance  company  in  paying  proceeds  of 
policy  under  provision  for  payment  to 
one  equitably  entitled.     1918E,  489. 

Attack  on  foreign  decree  of  divorce  far 
fraud.    1918E,  587. 

Allowing  claim  of  assignor  of  note  obtained 
from  him  by  fraud  to  be  litigated  in  an 
action  by  a  subsequent  holder  to  fore- 
close a  mortgage  securing  it.  1918E, 
160. 


FRAUDULENT  CONVEYANCE*. 

Annotation. 

Recovery  of  nonexempt  property  con- 
veyed to  avoid  nonexistent  or  un- 
founded demand*     1918E,  307. 

Sufficiency  of  evidence  of.    1918E,  668. 

Validity  as  between  parties  of  contract  to 
convey  land  to  another  without  consid- 
eration to  hold  in  trust  for  the  grantor 
to  protect  the  property  from  a  threat 
ened  claim  for  damages.    1918E,  363. 

Constitutionality  of  Bulk  Sales  Act.  1918E, 
1058. 

Meaning  of  term  "creditor"  in  Bulk  Sales 
Act     1918E,  1058. 

Remedies  of  creditor  as  against  vendee  of 
goods  sold  in  violation  of  Bulk  Salea 
Act,     1918E,  1058. 


■♦♦» 


FREIGHT  TRAINS. 

Passengers  on.     19ISE;  385. 


«•» 


FRONTAGE  TAX. 

Validity  of.    1918E,  197. 


L.R.A.1918E. 
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GAfcEBUNG. 

As  td  lotteries,  see  Lottery. 


GARNISHMENT. 

Proceeds  of  employer's  liability  insurance 
policy.     1918E,  541. 


GAS. 

Annotation. 

Privilege  of  using  street  for  gas  pipes 
as  a  contract  within  the  constitu- 
tional provision  against  impairing 
the  obligation  of  contracts.  191SE, 
90S. 

Revocation  of  franchise  to  lay  pipes  in 
street  as  impairment  of  contract  obliga- 
tion.    1918E,  882. 


Effect,  of  release  of  one  surety  on  continu- 
ing guaranty  on  liability  of  cosurety, 
1918E,  93.  i 


GUARANTY  INSURANCE. 


In  general,  see  Insurance. 


GUARDIAN   AD   LITEM. 

Representation  of  infant  by.    1918E,  587. 


GIFT  ENTERPRISE. 


See  Lottery. 


GOOD  FACT. 

Effect  of  general  denial  to  raise  issue  of. 
1918E,  432. 


GOOD  WILL 

Annotation. 

Specific   performance    of   contract   for 
sale  of.  '  1918B,  619. 


GUARDIAN  AND  WARD. 

Annotation. 

Effect  upon  surety  on  bond  of  judgment 
against  principal.     191SE,  SIS. 

Representation  of  infant  by  guardian  ad 
litem.    1918E,  587.      * 

Following  trust  fund  squandered  by  guar- 
dian.   1918E,  326. 

When  limitations  begin  to  run  against  ac- 
tion by  ward  against  guardian  or  his 
sureties.    1918E,  326. 


GUILT. 

Annotation. 

Admissibility  in  evidence  of  former 
plea  of  guilty.     1918E,  92. 

Admissibility  of  plea  of  guilty  on  trial  of 
accused  on  substituted  plea  of  not 
guilty.     1918E,  87. 


GRAND  JURY. 

Effect  of  failure  to  impanel  grand  jury 
opce  a  year  as  provided  by  law.  1918E, 
1082.  '  *  :      r 


GUARANTY. 

Annotation.. 

Necessity  of  new  consideration  to  hind 
third  person  who  signs  as  guaran- 
tor after  execution  and  delivery 
of  original  contract  by  principal. 
191SE,  479. 

What  conatftrte*  A  gaartnt* ; ;   1918E,  123. 
Effect  of  proof  of  claim  in  bankruptcy  to 

preclude  reliance  on  a  guaranty  of  ty* 

debt.    1918E,  123. 

LJLA.1918E. 


HABEAS  CORPUS. 

Annotation. 

To  release  one  confined  under  pro- 
visions of  Selective  Service  ■  Act* 
191SE,  1019. 

As  a  writ  of  right.     191&E,  949. 

In  i  extradition  proceedings.    1918E,  545. 

To-  release  one  committed  for  refusal  to  obey 
the  draft  law.     1918E,  1015. 

Inquiry  into  validity  of  ordinance  or  stat- 
ute.    1918E,  949,  , 


HARD  LABOR. 

Imprisonment  at  hard  labor  for  contempt  as 
involuntary  'servitude.     191 8E,  548. 
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HEALTH. 

Annotation. 

Liability    for    damages    from    enforce- 
ment of  quarantine.     191SE,  437. 

Personal  liability  of  health  officer  for  en- 
forcing quarantine.     1918E,  432. 


HEARING. 

Necessity  of,  to  constitute  due  process  of 
law.     1918E,  202. 


Evidence  of,  see  Evidence. 


Damages  for  dislocation  of.    1918E,  377. 

«  • » 

HIGHWAYS. 

Building  and  repair  of  pavement  or  side- 
walk and  other  public  improvements 
generally,  see  Public  Imfbovembhts. 

Establishment;  width. 

Annotation. 

Establishment  of  highway  by  prescrip- 
tion as  affected  by  the  means  of 
conveyance  or  transportation  em- 
ployed.    1918E,  402. 

By  prescription  or  user.    1918E,  400. 

Statutory  requirement  that  private  road  to 
coal  mine  must  run  over  or  under  inter- 
secting railroads  or  highways.  191 8E, 
352. 

Width  of  highway  acquired  by  prescriptive 
use  of  a  trail.     1918E,  400. 

Uses;  wkat  allowed  in. 

Street  railway  in  street,  see  Street  Rail- 
ways. 

Annotation* 

Privilege  of  using  street  as  a  contract 
within  the  constitutional  provision 
against  impairing  the  obligation  of 
contracts.     191SE,  S92. 

Revocation  of  franchise  to  use  streets  as  im- 
pairment of  obligation  of  contract. 
1918E,  865,  874,  882. 

Defects;  injuries  to  travelers. 

Right  of  one  primarily  liable  for  defect  in 
sidewalk  to  cottphtin  that  larger  ver- 
dict is  rendered  against  him  than 
against  the  municipality  for  a  result- 
ing injury.     1918E,  377. 

liability  of  abutting  owner  for  defect  in 
sidewalk.     1918E,  377. 


Interrogating  state's  witness  from  written 
statement  previously  made  by  him. 
1918E,  658. 

Evidence  of  declarations  or  hearsay.  1918E, 
658. 

Review  of  discretion  in  refusing  continu- 
ance to  procure  attendance  of  nonresi- 
dent witnesses.     1018E,  523. 


HOgPITAX. 

Liability  of  hospital  for  death  of  pay  pa- 
tient.    1918E,  647. 


■♦♦■ 


HUSBAND  AND  WIFE. 

Competency  of,  as  witnesses,  see  Witnesses. 

Property  rigkts. 

As  to  curtesy,  see  Cubtbst. 
As  to  dower,  see  Dower. 

Payment  to  husband  of  insurance  on  life  of 
wife  who  had  separated  from  him  on 
his  promise  to  pay  jfuneral  expenses, 
under  provision  in  policy  for  pavment 
to  one  equitably  entitled.     1918E,  489. 

Effect  of  deed  to  husband  and  wife  in  which 
the  grant  and  habendum  is  to  the  party 
of  the  second  part,  her  heirs  and  as- 
signs.   1918B,  793. 

Abandonment  of  wife. 

Interstate  extradition  of  one  indicted  for 
nonsupport.     1918E,  545. 


IMPAIRMENT  OF  OBLIGATION*. 

See  Constitutional  Law. 


Of  jury,  generally,  see  Jubt. 


IMPRISONMENT. 

For    contempt    as    involuntary    servitude. 
1918E,  548. 


TMPRISONMENT  FOR  DEBT. 

Imprisonment  for  violation  of  Bulk  Sales 
Act,    1918E,  1058. 


«•-•- 


IMPUTKD  NOTIOR 


See  Nonoft 


L.R.A.1918E. 
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IMCfNBBJkTrmB  PIiAXT. 

When  limitations  begin  to  run  against  ac- 
tion lor  injury  to  property  by  opera- 
tion of.    1918E,  131. 


INCOMPETENT  PERSONS. 

Annotation. 

Does   disqualification   of  physician   as 

witness  extend  to  mental  condition 

of  patient.     1918E,  074. 

Testimony  of  physician  as  to  mental  condi- 
tion of  patient.     1918E,  978. 


injunction  to  enforce  order*  of  *ubUo 
Service  Commissions.    1918E,  SOS. 

Mandatory  injunction  to  compel  completion 
of  railroad.    1918E,  315. 


«»•» 


Annotation. 

Liability   of  innkeeper   for   assault  by 

his  servant  upon  a  patron.     191SE$ 

70S. 


«»•» 


INDEBTEDNESS. 

Of  city,  see  Municipal  Corporations. 

#•» ! — 

INDEFINITENESS. 

Of  pleadings,  see  Pleadings. 

INDICTMENT,  INFORMATION,  AND 

COMPLAINT. 

For  conspiracy.     1918E,  1011. 
For  rescuing  person  arrested  under  process. 
1918E,  1011. 


INSANITY. 

See  Incompetent  Persons. 


INSOLVENCY. 

As  to  bankruptcy,  see  Bankruptcy. 

Of  bank,  see  Banks. 

Of  loan  association,  see  BtnLMH©  and  Loan 

Associations. 

Of  corporations,  see  Corporations. 

As  affecting  setoff,  see  Sbt-Off  and  Coun- 
terclaim. 

Effect  of  insolvency    of    drawee    bank    on 
rights  of  collecting  bank.     1918E,  325. 


INFANTS. 
In  general* 

Guardianship  of,  see  Guabman  and  Ward. 

Annotation. 

<Jharacter  and  sufficiency  of  evidence 
to  show  pecuniary  loss  to  parents 
by  death  of  child.     191SE,    278. 

Custody. 

In  case  of  divorce,  see  Divorce  and  Separa- 
tion. 

Father's  right  to,  as  against  mother.  191 8E, 

587. 

Actions  by. 

Appointment  of  guardian  for  minor  wife  in 
proceeding  by  husband  against  her  to 
secure  custody  of  child.     1918B,  587. 

Refusal  to  appoint  guardian  ad  litem  for 
child  in  litigation  between  parents  over 
its  custody.     1918E,  587. 


-•■♦■ 


INJUNCTION. 

Annotations.  _^ 

"Effect  upon  surety  on  bond  of  judgment 
against  principal.     1918B,  82Q. 

L.R.A.1918E. 


INSTRUCTIONS. 

For  instructions  generally  and  cross  refer- 
ence to  same,  see  Trial. 


INSURANCE. 

Insurable  interest. 

Of  corporation  in  life  of  manager.    1918E, 
566. 

Tne  policy  or  contract  generally. 

Delivery  and  acceptance  of  policy.     1918E, 

477. 
Effect  of  failure  to  deliver  to  insured  while 
he  remains  in  health  certificate  sent  for 
delivery  to  him.     1918E,  333. 

Cancelation. 

Agency  for  purpose  of  canceling  policy  or 
receiving  notice  of  cancelation.    1918E* 

Waiver  by  insured  of  notice  of  cancelation. 
1918E,  477. 

Warranties;  representations;  condi- 
tion*. 

Annotation. 

Owner  of  equitable  title  as  aoio  and  urn* 
conditional  owner  of  property  the 
legal  title  of  which  is  in  another. 
1918E,  375. 
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Equitable  title  as  "sole  and  unconditional 
ownership."    1918E,  373. 

Existence  of  vendor's  lien  as  breach  of  war- 
ranty as  to  title.    1918E,  473. 

Vacancy.     1918E,  40a. 

Sufficiency  of  inventory  and  books  kept. 
1918E,  473. 


Forfeiture. 

For   nonpayment   of   premiums   or 
ments.    1918E,  333,  391. 


Premiums  and  assessments. 

Forfeiture  for  nonpayment  of  premiums  or 
assessment*.     101815,  333,  391. 

Demand,  acceptance,  and  retention  of  pre- 
mium as  waiver.    1918E,  391. 

Change  of  beneficiary. 

Annotation. 

Effect  of  consideration  moving  from 
beneficiary  originally  named  in  the 
certificate  issued  by  a  mutual  bene" 
fit  association,  upon  the  right  of 
a  member  to  change  beneficiary. 
101SE,  1033. 

Vested  interest  of  beneficiary  in  mutual 
benefit  certificate;  effect  of  payment  of 
assessment  by  beneficiary.    1918E,  1029. 

Waiver  by  insured. 

Waiver  of  notice  of  cancelation.  1918E,  477. 

Waiver  or  estoppel  of  insurer. 

Waiver  of  provision  for  forfeiture  if  pre- 
miums are  not  paid  on  or  before  cer- 
tain date.     1918E,  391. 

Effect  of  adoption  of  standard  form  of  policy 
on  rules  of  waiver.     1918E,  521. 

Failure  to  make  inquiry  as  to  ownership  as 
waiver  of  stipulation  as  to  ownership. 
1918E,  521. 

Demand,  acceptance  or  retention  of  pre- 
miums or  assessments.     1918E,  391. 

By  knowledge  or  notice.    1918E,  402. 

By  denial  of  liability.    1918E,  473. 

Proofs  of  loss. 

Waiver  of  failure  to  furnish  proofs  of  loss. 
1918E,  473. 

Refusal  of  insured  to  submit  to  examination 
under  oath  as  required  by  policy  in  the 
absence  of  his  attorney.    191 8E,  402. 

Cause  of  deatn. 

Annotation. 

Admissibility  of  findings  of  coroner  to 
show  cause  of  death*     191SE,  924k. 

Extent  of  reoovery. 


Annotation. 

Settlement  under  accident  policy  under 
mistake  as  to  the  extent  of  the  in" 
jury.     1918Ey  931. 

L.R.A.1918E. 


By  holder  df  aocident  in&Qfftace  pelftdy  under 
mistake  as  to  extent  of  injury.  1918E, 
020, 

Provision  for  double  indemnity  for  persons 
killed  while  in  or  on  private  convey- 
ance.   1918E,  381. 

r 

Interost  in  proceed*. 

Provision  for  payment  to  one  equitably  en- 
titled; fraud;  effect  of  notice  of  will 
appointing  executor.    1918E,  489. 

Defenses. 

Effect  on  right  of  corporation  to  recover  on 
policy  on  life  of  its  manager  of  sever- 
ance of  his  connection  with  the  com- 
pany.   1918E,  566. 

Aetion  on  policy. 

Annotation. 

Admissibility  of  findings  of  coroner  to 
show  cause  of  death.     191SE,  924. 

Prejudicial  error  in  admission  of  evidence 
in  action  on  policy.     1918E,  402. 

Variance  between  pleadings  and  proof. 
1918E,  1029. 

Guaranty  policies. 

Annotation. 

Delay  in  giving  notice  required  by 
policy  insuring  against  liability  for 
personal  injuries  to  third  person. 
191SE,  114,. 

Requirement  as  to  immediate  notice  in 
policy  insuring  against  liability  for 
accidents.     1918E,  111. 

Employers'  liability  insurance.    1918E,  541. 


INTENT. 

Presumption  and  burden  of  proof  as  to,  tee 
Evidence. 

Of  legislature  in  passage  of  statute.    1918E, 
639. 


Annotation. 

Liability  of  bank  for  interest  on  public 
funds  deposited  with  it.  191SEf 
07S. 


INTERIOR  DEPARTMENT. 


Disposal   of  public  lands  by, 
Lands. 
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INTERSTATE  JOQMMKBOE. 

In  general,  see  Commerce, 

When   employee   is   engaged  in  interstate 
commerce.    19]  8E,  852. 


+~ 


HfTERSTATE  COMMERCE  COM- 
MISSION. 

Liability  for  failure  to  perform  agreement 
to  present  necessary  papers  to  Inter- 
state Commerce  Commission  to  secure 
its  assent  to  refund  of  overcharge  for 
freight    1918E,  3S9. 


xNTERlTRBAN  RAILWAYS. 

Impairment  of  contract  obligation  by  revo- 
cation of  franchise.     191SE,  865. 

Interurban  electric  railway  as  a  street  rail- 
way within  meaning  of  constitutional 
provision.     1918E,  315. 

Presumption  of  negligence  from  derailment 
of  car.     1918E,  826. 

Liability  of  street  railway  company  for  neg»- 
ligence  of  interurban  company  using 
the  former's  tracks  under  lease.  191SJS, 
249. 


INTOXICATING  UQUORS. 

Ia  general;   nvekibition  and   regml 
tioiu 

Liability    on    statutory    liquor    bond, 

BONtJB. 

Validity  of  condition  in  will  that  beneficiary 

or  her  husband  shall  abstain  from  use 

of.     1918E,  368. 
Interstate  commerce  in.     191815,  948. 
Statute  making  unlawful  from  time  of  its 

taking  effect,  possession  of  intoxicating 

liquors  previously  acquired  for  personal 

use.     1918E,  943. 
Prohibiting  serving  or  dispensing  of  liquors 

by  one  not  engaged  in  the  sale  thereof. 

1918E,  639. 
Discrimination  in  liquor  laws.     191 8E,  639. 

Unlawful  sales;  offenses  said  proceed- 
ings. 

Displaying  in  court  room  posters  condemn- 
ing liquor  traffic  during  prosecution  for 
violation  of  liquor  law.     191 8E,  957. 

Illegality  of  possession  of  intoxicating  li- 
quors for  private  use,  acquired  prior  to 
statute  making  possession  of  liquor  un- 
lawful.   1918E,  943. 

Liability  of  private  carrier  for  transporta- 
tion Of.    191 8E,  957. 

Application  of  liquor  Taws  to  clubs  or  other 
association  of  persons.  "  1918E,  639. 

Meaning  of  words  "club  or  other  association 
of  persons."    1918E,  639. 

I*B.A.1918E. 


•  •  \ 


intoxication* 


.  > 


Annotation. 

Charge  of,  against>publie  officer  or  can- 
didate for  office  as  libel  or  slander, 
191SE,  87. 


Condition  for  taking  in  insurance  policy, 

IlWHANC*. 


INVOLUNTARY  8JSfttVJ.TUJ>E» 

Imprisonment  at  hard  labor  for  contempt  of 
court  as.     1918E,  548. 


+  ♦» 


JOINT  CREDITORS  AND  DEBTORS. 

Right  of  one  primarily  liable  for  defect  in 
sidewalk  to  complain  that  larger  ver- 
dict is  rendered  against  him  than 
against  the  municipality  for  a  result- 
ing injury.    1918E,  377. 


JOINT  TENANCY. 

In  general,  see  Cotenancy. 


«•» 


JOINT  TORT-FEASORS. 

See  Joint  Creditors  and  Debtors. 


JUDGES. 

Prejudicial  error  in  remarks  or  conduct  of 
judge,  see  Appeal  and  Error. 


JUDGMENT. 

feet  and  conclusiveness. 

—  in  general. 

Estoppel  to  deny  validity  of  judgment. 
1918E,  103. 

Judgment  against  partnership  on  promis- 
sory note  and  one  of  its  members  aa  in- 
dorsee    1918E,  465. 

—  as  to  parties* 

Annotations. 

Effect  upon  surety  of  judgment  against 
principal.     ls>18E9  814k. 

Binding  effect  of  judgment  against  ac- 
tual tort-feasor  ttpon  one  who  is 
constructively  responsible  for  his 
torts.     1918E,  882. 
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Conclusiveness  •  of  judgment  in  action 
against  lessee  of  railroad  for  injur- 
ies caused  by  its  negligence  in  muU 
against  the  lessor  or  vice  versa, 
1918E,  272. 

Conclusiveness  on  surety  on  contractor's 
bond  of  judgment-  against  principal. 
1918E,  811. 

Conclusiveness-  on  property  owner  of  judg- 
ment against  contractor  in  action  by 
injured  employee  after  the  owner  has 
been  dismissed  by  nonsuit  or  nonsuit  is 
reversed.     1918E,  226. 

Foreign  judgments. 

Foreign  decree  of  divorce.    191 8B,  687. 


JUDICIAL  NOTICE. 


See  Evidence. 


JUDICIAL  SALE. 

Annotation. 

Acceptance  by  debtor  of  surplus  arising 
from  sale  under  a  decree  as  affect- 
ing His  right  to  appeal  from  the  de- 
cree.    1918E,  106. 


JURISDICTION. 

In  general,  see  Courts. 
In  divorce  suit,  see  Divorce  Aim  Separa- 
tion. 

Time  for  motion  to  dismiss  for  lack  of  juris- 
diction.    1918E,  914. 


JURY. 

Annotation. 

Constitutionality  of  statute  entitling 
women  to  serve  as  jurors.  19 18 IS, 
773. 

Improper  influence  on,  as  grounds  for  sew 
trial.     1918E,  957. 

Effect  of  acceptance  by  jury  commissioner 
of  appointment  to  local  draft  board. 
1918E,  1062. 

Authorizing  women  to  serve  as  jurors. 
1918E,  771. 

Construction  of  requirement  that  three  hun- 
dred names  shall  be  kept  in  the  general 
venire  box  from  one  session  of  the  court 
to  another.     1918E,  1062. 

*4  »  »  i  ■ 


JUSTIFICATION* 

Of  libel,  see  Libel  ajto  Pt.awtob. 
L.R.A.1918E. 


Estoppel  by,  see  Esioppbl. 
Release  of  surety  by.    1918E,  574. 


Forbidding  bathing  in  privately  owned  lake 

from    which    city's    water    supply   is 

drawn.    1918E,  949. 
Effect  on  riparian  rights  of  consent  that 

waters  of  lake  be  used  to  supply  city 

with  water.     1918E,  949. 


LAND  DEPARTMENT* 

Disposal  of  public  lands  by,  see  Public 
Lauds. 


LANDLORD  AND  TENANT. 


Annotation. 

Validity  and  effect  of  provision  *n 
lease  against  using  or  leasing  other 
property  for  competing  business. 
191SE,  665. 

Provision  in  lease  of  store  that  owner  will 
not  let  adjacent  property  to  anyone 
who  will  open  rival  store.     1918E,  662. 

Rights  and  liabilities  of  parties. 

—  in  general. 

Annotations. 

Arson  by  tenant.     1918E,  4£4. 

Liability  of  railroad  for  injuries  caused 
by  negligence  of  another  com' 
pany  using  the  road  under  a  lease, 
1918E,  255. 

Consideration  for  landlord's  promise  to  re- 
pair.    1918E,  213. 

Right  of  lessee  of  holder  of  final  certificate  of 
public  lands  before  issuance  of  patent. 
1918E,-  999. 

Arson  by  tenant  in  setting  fire  to  dwelling 
house.     1918E,  482. 

Liability  of  lessor  of  street  railway  for  neg- 
ligence of  lessee.    1918E,  249. 

—  landlord's  liability  for  injury  from 

defects  in  premises. 

Annotation. 

Liability    of    landlord    for    injury    to 

tenants  from  defects  in  premises. 

1918E,  218. 

Due  to  failure  to  repair..   1918E,  213. 
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Annotation, 

Bight  to  rent  from  private  persona  or 
corporations  making  special  or  un- 
usual use  of  public  records.  1918E, 
942. 


A* 


+  •» 


LARCENY. 


Charge  of,  as  slander.    1918E,  536. 


LEADING  QUESTIONS. 

To  witness.    1918E,  658. 


In  general,  see  Landlord  and  Tenant. 

Annotation. 

Liability  of  railroad  for  injuries  caused 
by  negligence  of  another  company 
using  the  road  under  a  lease. 
1918E,  255. 


Wkmt  actionable  generally* 

Privilege  of  statement*  see  infra.* 

Definition  of  libel.    191 8E,  1. 

Denouncing  another  as  an  assassin  of  char- 
acter, a  liar,  and  unworthy  of  respect 
1918E,  1. 

Charging  theft.    1918E,  636. 

Charging  that  attorney  after  accepting  a 
retainer  to  advocate  passage  of  a  Dill 
accepted  another  from  its  opponents. 
1918E,  14. 

Necessity  that  slanderous  words  be  applied 
to  the  profession  or  occupation  oi  the 
one  referred  to.    1918E,  14. 

Words  about  officials  or  candidates. 


See  Exbcutobs  and  Administbatobs. 


Intent  o£,  as  guide  to  interpretation  of  stat- 
ute.    1918E,  639. 


Indictment  for  conspiracy  involving  sending 
of  letters.    1918E,  1011. 


Necessity  of  hearing  on  question  of  asseas- 

,  naents  for  improvement.    1918E,  202. 
Estoppel  to  question  validity  of  amendment 
to   statute  under  which  levee  district 
organized.    1918E,  202. 


X.EVT  AND   SEIZURE. 

As  to  garnishment,  see  Gabnishmeht. 
L.B.A.1918E. 


Annotation. 

Words  or  publication  relating  to  pub" 
lie  officer  or  candidate  for  office. 
1918E,  »1. 

Suggestiqn  that  officer  resign  because  he  has 
taken  a  contract  calling  for  twice  the 
amount  of  money  for  which  another 
bidder  offered  to  do  the  same  work. 
1918E,  1. 

Privilege  of  statements.    1918E,  1,  12,  14. 

Privileged  oommanieations. 

Annotation. 

Privilege  of  words  or  publication  relat- 
ing to  public  officer  or  candidate  for 
office.     1918E,  21. 

Communication  made  in  good  faith  on  sub- 
ject matter  in  which  party  has  an  in- 
terest or  a  duty.     1918E,  12. 

Privilege  of  false  allegations  charging  crim- 
inal or  disgraceful  conduct.     1918E,  1. 

In  course  of  duties  or  business.    1918E,  536. 

Statements  about  candidates  or  officials. 
1918E,  1,  12,  14. 

Statement  to  parent  of  one  libeled.  1918E, 
536. 

Excess  of  privilege  as  question  for  jury. 
1918E,  536. 

Actions;  defenses. 

Measure  of  damages,  see  Damages. 
Question  for  jury,  see  Trial. 

Presumption  and  burden  of  proof.    1918E,  1. 
Relevancy  of  evidence  generally.    1918E,  14. 
Instructions.     1918E,  14. 
Truth  as  defense.    1918E,  1,  536. 
Sufficiency  of  evidence  to  establish  defense. 
1918E,  536. 

Criminal  responsibility. 

Admissibility  of   evidence  on  question   of 

malice.    1918E,  12. 
Presumption  and  burden  of  proof.     1918E, 

12. 
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Annotation**1  •   .j 

Liability 'of  railroad  for  injuries  caused 
by  negligence  of  another  company 
using  the  road  under  a  license. 
191SE,  255. 

Specific  performance  of  contract  for 
sale  of.     X91SE,  019. 

Revocation  of  physician's  license.  1918E, 
1009. 


LIENS, 

Of  attorney,  see  Attorneys. 
Of  chatted  mortgage,  see  Chattel  Mort- 
gage. 


■MMMI 


LIFE  ESTATES. 

In  general,  Bee  Curtesy;  Deeds;  Do  web; 
Wills. 

Annotation. 

Validity  of  restraints  on  alienation  of 
legal  life  estates.     191SE,  571. 


LIFE  INSURANCE. 
8ee  Insurance. 


LIFE  TABLES. 

Annotation. 

Evidence  of  life  expectancy  to  show  pe- 
cuniary loss  to  parents  by  death  of 
child.     191SE,  279. 


LIFE  TENANTS* 

Tenant  by  curtesy,  see  Curtesy* 

Tenant  by  dower,  see  Dower. 

Creation  of  life  estate  by  deed,  see  Deeds. 

Effect  of  conveyance  by  life  tenant  to  re- 
mainderman to  merge  life  estate  in  fee. 
1918E,  568. 

Destruction  of  permanent  addition  to  lands 
by  life  tenant,  as  waste.    1918E,  793. 


LIMITATION  OF  ACTIONS. 

Adverse   possession,  sea  Adverbs  Posasf- 1 
sion.  I 


Annotation. 

Jtelay    in    giving    notice    required    by 
policy  insuring  against  liability  for 
. ,  tyefsopal  injuries,  to  third  person. 
191SE,  114. 

Release  of  surety  by;    1918E^74. 

When  statute  run*. 

Action  by  ward  against  guardian  or  the 
sureties  on  his  bond.    1918E,  326. 

Against  claim  under  Workmen's  Compensa- 
tion Act     1918E,  562. 

Cause  of  action  for  fepecific  performance,  or 
for  damages  in  lieu  of  performance,  of 
agreement  to  dfflriee  hud.    191 8 E,  785. 

Action  for  injury  to  property  by  operation 
of  incinerating  plant  on  adjoining  prop- 
erty.   1918E,  131. 

When  action  Is  barred. 

Annotation. 

Limitation  applicable  to  action  to  re- 
cover compensation  for  property 
taken  or  damaged  in  the  exercise 
of  the  power  of  eminent  domain. 
1913E,  189. 

Action  for  compensation  for  property  taken 
by  municipality.    1918E,  127. 

Claim  against  city  for  injuring  property  by 
exercise  of  eminent  domain  upon  ad- 
joining property.     1918E,  131. 

Interruption  of  statute  by  suit. 

Effect  of  amended  complaint.     1918E,  226. 


LIMITATION    OF    INDEBTEDNESS. 

Of  municipal  corporation,  see  Municipal 
Corporation. 


LIS  PEHMBN S. 

Abatement  by  pendency  of  action, 
ment  and  Revival. 


LITIGATION. 

Annotation. 

Arising    out    of    Mexican    Revolution. 
1918E,  301. 


«•» 


LOTTERY. 

Voting  contest  as  a  gift  enterprise,    1918E, 


L.R.A..1918E. 
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As  fixtures. 


machinery. 

1918E,  149. 


MAIL  AGENTS. 


See  Postal  Clerks. 


MALICE. 

Evidence  as  to,  generally,  see  Evidence. 

Liability  of  heal**  'dflReer  for  malicious  en- 
forcement of  quarantine.     1918E,  432. 


.XAaojqtc  buildct*. 

Exemption  of,  from  taxation.     19A8E,  966. 


«•» 


MANAGER. 

Insurable  interest  of  corporation  in  life  of 
manager.     1918E,  566. 

Effect  on  right  of  corporation  to  recover  on 
policy  on  life  of  its  manager  of  sever- 
ance of  his  connection  with  the  com- 
pany.    1918E,  566. 


MANDAMUS. 

Annotation. 

Mandamus  to  enforce  orders  of  Public 
Service  Commissions.     1918E,  304. 

To  enforce  obedience  to  order  of  a  Public 
Service  Commission.     1918E,  299. 

By  member  of  city  fire  department  to  com- 
pel enforcement  of  ordinance  which  will 
reduce  hie  working- hour*.     1918E,  411. 

Presumption  on  application  for  mandamus 
to  enforce  order  of  State  Railway  Com- 
mission that  the  findings  of  the  Com- 
mission were  sustained  by  the  evidence. 
1918E,  346. 

Inquiry  on  mandamus  to  require  public 
utility  to  re-establish  a  service  or  prac- 
tice, and  to  question  whether  such  serv- 
ice is  one  which  the  utility  should  be 
compelled  to  maintain  permanently. 
1918E,  299. 


-•-#• 


MANDATORY  INJUNCTION. 

To  compel  'completion  of  railroad.     1918E, 
315. 


.  jblARK* 

Mistake  in  name  of  testator  who  signs  by 
mark.    1918E,  «3. 


+  \ im  l  *■* 


I  .1  - 


MARRIAGE. 

r 

As  consideration  for  contract.    1918E,  1004. 
Conditions  in  wiU  ageiast    1918E,  986*    : 

L.R.A.1918E. 


MASTER  AND  SERVANT. 

When  relation  exists. 

Annotation. 

Who  is  responsible  for  act  of  driver  of 
hired  vehicle.     1918Ef  121* 

For  purpose  of  holding  master  liable  for 
servant's  acts.    1918E,  118. 

Master's  liability  to  servant  generally. 

As  to  workmen's  compensation,  see  Wobk> 
men's  Compensation. 

Annotations. 

Liability  of  railroad  to  employee*  few 
injuries  caused  by  negligence  of 
another  company  using  the  road 
under  a  lease,  license,  or  other  con' 
tract.     1918E,  264. 

Automobile  owner's  liability  for  injury 
to  servant.     1918E,  416. 

Insurance  against  master's  liability.   1918E, 

541. 
Effect  of  amendment  of  complaint  in  action 

for  injury  to  servant  on  limitation  of 

actions.     1918E,  226. 

Federal  Employers'  Liability  Aet. 

Annotations. 

Track  repairing  and  work  in  connec» 
tion  therewith  as  furthering  inter- 
state commerce  within  the  Federal 
Employers'  Liability  Act.  1018E, 
869. 

Power  of  state  court  to  enforce  rights 
under  Federal  Employers'  Liability 
Act.      1918E,  917. 

Jurisdiction  of  suit  under  Federal  Employ- 
ers' Liabilitv  Act  for  death  outside  of 
state.     1918E,  914, 

Recovery  under  state  law  where  action  is 
brought  under  Federal  Employers'  Lia- 
bility Act.     191 8E,  852. 

When  employee  ib  engaged  in  interstate 
commerce.     1918E,  852. 

Recovery  by  parent  for  death  of  child  un- 
der Federal  Employers'  Liability  Act. 
1918E,  273. 

Compromise  with  beneficiary  as  defense  to 
action  under  Federal  Employers'  Lia- 
bility Act  bv  administrator.  1918E, 
273. 

Reversal  of  judgment  under  Federal  Em- 
ployers' Liability  Act  for  excessive  dam- 
ages.   1918E,  273.*  "" 

Duty  to  warn  servant. 

Failure  of  automobile  owner  to -warm  "sis  e*. 
perienced  chauffeur  of  defective  OOBdjr 
tiom  of  brakes.    1918B,  415. 
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Safety  of  place  rad  applta***.. 

Derailment  of  train  through  collision  wit* 
cattle  obtaining  access  to  track  because 
of  lack  of  fence.    1918E,  852. 

Assumption  of  risk. 

Risk  of  choosing  more  dangerous  of  two 

ways  of  performing  work.     1918E,  852. 

Assumption  by  conductor  of  risk  of  derail- 

msVsk^^  train  b~k™M 

tesk  of  derailment  of  train  through  colli- 
K52.  ^^    °"    UDfenCel   *•* 


Acts  of  fellow  servants. 

Annotation. 

Liability  of  employer  for  injury  to  em- 
ployee by  air  forced  into  body  by 
other  employees.     1918E,  60S. 

Liability  of  master  for  acts  of  terras* 
or  independent  contractor. 

When  relation  exists,  see  rapra. 

Annotation. 

Liability  of  innfeeeper  or  restaurant 
Keeper  for  assault  by  his  servant 
upon  a  patron.     1918E,  70S. 

Conclusiveness  as  to  master  of  judgment 
against  contractor.     1918E,  226 

1918E*  704**  ^  re8taurant  ^ployee. 
Sufficiency  of  evidence  to  show  that  chauf- 
feur was  engaged  in  the  master's  busi- 
ness, and  acting  within  the  scope  of  his 

■MIMMW*  ^  ^  tIme  °f  the  "*ident- 


Specific   performance   of   contract    for 

7J??-2f  intere**  <»  mining   claim. 
191SE,  627. 

Statutory   requirement   that   private    road 
to  coal  mine  must  run  over  or  under 

MlSTS?  r<dlr0ada  or  *%**■** 
Right  of  mine  company  to  operate  for  its 
benefit  only  portion  of  railroad  line  ac- 
quired by  it  at  judicial  sale.  1918E, 
352.  ' 


Recovery  under  Workmen's  Compensation 
Act  for  injury  to  workman  by  missile 
thrown  by  fellow  workman.  1918E, 
502. 


Annotation. 

Settlement  under  accident  policy  under 
mistake  as  to  the  extent  of  the  in- 
jury.    1918E,  931. 

Mistake  in  name  of  testator  who  sums  bv 
mark.    1918E,  423. 


MORTALITY  TABLES. 


See  Lub  Tables. 


Effect  of  conveyance  by  life  tenant  to  re- 


MEXICAN  REVOLUTION. 

Annotation. 

Litigation  arising  out  of.     1918E,  861. 


MORTGAGE. 

As  to  chattel  mortgage,  see  Chattel  Mort- 
gage. 

Right  of  one  holding  mortgage  as  collateral 
security  to  enjoin  removal  of  timber 
from  mortgaged  land.     1918E,  155. 

Allowing  claim  of  assignor  of  note  obtained 
from  him  by  fraud  to  be  litigated  in  an 
action  by  a  subsequent  holder  to  fore- 
close a  mortgage  securing  it.  1918E, 
160. 


MILLS. 

Damages  for  trespass  by  wrongful  location 
of  saw  mill  on  property.    1918E,  709. 

1918E  0222^8ement    °f    Water    P°Wer- 


MOTIONS  AND  ORDERS. 

Raising  question  for  consideration  on  appeal 
by  motion,  see  Appeal  and  Esbob. 

Time  for  motion  to  dismiss  for  lack  of  juris- 
diction.   1918E,  914. 


MUTES. 
Annotations. 

Specific   performance   of   contract   for 
sale  of  product  of.     1918&>  626. 

L.R.A.1918E. 


MUNICIPAL  OOBPOBATIONS. 

In  general. 

As  to  municipal  bonds,  see  Bonds. 
Officers  of,  generally,  see  Opficmm. 
Municipal  water  supply,  see  Wahbs. 
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aw. 


Venue  of  suit  against  municipal  corporation 
located  partly  in  one  county  and  partly 
in  another.     1918E,  773. 

Limitation  of  time  for  action  to  recover 
compensation  for  property  taken  by  mu- 
nicipality.    1918E,  127. 

Limitation  of  time  for  action  against  city 
for  injury  to  property  by  exercise  of 
eminent  domain  upon  adjoining  prop- 
erty.   1918E,  181. 

Resolving  against  municipal  corporation 
doubt  as  to  exercise  of  power  affecting 
common-law  rights  of  citizens.  1918E, 
949. 

Ordinances. 

Court's  power  to  review  ordinances.  1918E, 
411. 

Review  of,  on  habeas  corpus.    1918E,  949. 

General  rule  as  to  validity.     1918E,  949. 

Forbidding  bathing  in  privately  owned  lake 
from  which  city's  water  supply  is 
drawn.     1918E,  949. 

Mandamus  by  member  of  city  fire  depart- 
ment to  compel  enforcement  of  ordi- 
nance which  will  reduce  his  working 
hours.     1918E,  411. 

Indebtedness. 

Exceeding  constitutional  debt  limit  neces- 
sary for  maintenance  of  efficient  fire  de- 
partment.    1918E,  411. 

Liability  for  damages. 

Annotation. 

IAability  for  damages  from  enforce' 
ment  of  quarantine.     1918B,  437. 


+  »» 


MUTUALITY. 

Of  contract,  see  Contracts. 


Mistake  in  name  of  testator  who  signs  by 

mark.     1918E,  423. 
Condition  in  will  that  beneficiary  shall  spell 

his  name  in  a  specified  manner.    1918E, 

368. 


NAVIGABLE    WATERS. 


NAVIGATION. 
Riparian  proprietors1  right  to.    1918E,  718. 


See  Abmt  and  Navy. 
L.R.A.1918E. 


NEGLIGENCE. 

In  general. 

Liability  of  charitable  institution  for, 
Charities. 

Estoppel  by,  see  Estoppel. 

As  to  explosives,  see  Explosions  and  Ex- 
plosives. 

In  selling  or  serving  food,  see  Food. 

As  to  condition  of  highway  or  sidewalk,  see 
Highways. 

Joint  liability  in  case  of,  see  Joint  Cred- 
itors and  Debtors. 

When  statute  of  limitations  begins  to  run, 
see  Limitation  of  Actions. 

Of  master  or  servant,  see  Master  and  Serv- 
ant. 

As  to  proximate  cause,  see  Proximate 
Cause. 

In  operation  of  railroads,  see  Railroads. 

In  operation  of  'street  railways,  see  Street 
Railways. 

Question  for  jury  as  to,  see  Trial. 

Release  of  surety  by.    1918E,  574. 
Injuries  to  children* 

Annotation. 

Duty  in  stringing  electric  uHres  to 
guard  against  danger  to  children. 
1918E,  1039. 

Injury  by  explosives.     1918E,  801. 
Negligence   in   maintaining   within    school 

yard     pole     carrying     electric     wires. 

1918E,  1036. 

Contributory  negligence. 

On  railroad  track  or  right  of  way,  see  Rail- 
roads. 

Annotation. 

Effect  of  contributory  negligence  of 
tenant  on  liability  of  landlord  for 
injury  to  tenant  from  defects  in 
premises.      101SE,   221. 

Question  for  jury  as  to.     1918E,  443. 

Requiring  defendant  to  prove  contributory 
negligence  in  actions  for  personal  in- 
juries or  death.     1918E,  680. 


Annotation. 

Charge  of,  against  public  officer  or  can* 
didate  for  office  as  libel  or  slander. 
191SE,  35. 


+  »» 


Admissibility  in  evidence.    1918E,  14. 
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HEW  TRIAL. 

Annotation. 

Effect  of  misconduct  of  spectator  dur- 
ing criminal  trial.     1918E,  959. 

Displaying  in  court  room  posters  condemn- 
ing liquor  traffic  during  prosecution  for 
violation  of  liquor  law.     1918E,  957. 


-#-•- 


NONRESIDENTS. 

Jurisdiction  over,  see  Courts. 

Venue  of  suit  against  for  establishment  of 

title  to  land.    1918E,  715. 
Service  of  process  on.     1918E,  587. 


NONSUIT. 


See  Trial. 


NONSTTPPORT. 

Interstate  extradition   of   on   indicted  for 
nonsupport.     1918E,  545. 


NOTICE. 

In  general. 

Of  injury  to  property  shipped,  see  Carriers. 

Annotations. 

Giving  notice  of  injury  under  Work' 

men' 8  Compensation  Act.      1918E, 

556. 
Delay    in    giving    notice    required    by 

policy  insuring  against  liability  for 

personal  injuries  to  third  person. 

191SE,  114. 

Of  cancelation  of  insurance  policy.  1918E, 
497. 

Necessity  of  to  constitute  due  process  of 
law.     1918E,  202. 

Stipulation  as  to  in  guaranty  insurance  pol- 
icy.    191SE,  111. 

To  insurance  company,  estoppel  by.  1918E, 
402. 

Imputed. 

Notice  acquired  by  officers  or  agents  of  cor- 
poration* while  not  acting  for  the 
corporation.     1918E,  297. 


NUISANCES. 

Annotation. 

Liability     of     railroad     for 
caused    by    negligence    of 
company  using    the   road 
lease,    license,    or    other 
191 SE,  263. 


nuisance 
another 
under  a 

contract. 


When  statute  of  limitations  begins  to  ran. 
1918E,  131. 


OATH. 

Taking  of  oath  as  a  Boldier  as  necessary  to 
subject  one  refusing  to  obey  draft 
summons  to,  trial  as  a  deserter.  1918E, 
1016. 


OBJECTIONS. 


In  general,  see  Trial. 


OBSCENITY. 

Annotation. 

Necessity  of  use  of  words  per  se  oo- 
scene,  to  constitute  offense  under 
statute  relating  to  obscenity. 
1918E,  771. 

Necessity  that  words  used  be  obscene  per  se 
to  sustain  prosecution  for  use  of  ob- 
scene language.     1918E,  768. 


OCCUPANCY. 

Of  insured  property.  1918E,  408. 

4  ■  » 


En  general. 

As  to  clerks,  see  Clerks. 

Of  corporation,  see  Corporations. 

Presumption  and  burden  of  proof  as  to  acts 

of,  see  Evidence. 
Health  Officers,  see  Health. 
Libel  of,  see  Libel  and  Slander. 

Annotation. 

Sight  of  public  officer  to  claim  reward 
for  arrest.     1918E,  351. 

Validity  of  contracts  of.    1918E,  757. 

Holding  two  offices. 

Federal  and  state  offices;  imposing  ww  da- 
ties  on  state  officers.    1918E,  1062. 

Compensation. 

Annotations. 

Might  of  officer  to  increased,  opnvpenaa- 
Hon  when  statute  or  ordinance  in- 
creases his  dttttes  after  his  election 
or  appointment.      1918E,   761. 

Meaning  of  term  perquisites  in  statutes 
or  ordinances  in  relation  to  officers. 
1918E9  675. 


L.R.A.1918E. 
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Increase  of  reduction.    191 8E,  757. 

Allowance  for  office  rent  as  within  consti- 
tutional prohibition  of  perquisites. 
1918E,  673. 


+  •» 


OFF-SETS. 

la  condemnation  proceedings,  see  Damages. 


OPINION. 

As  evidence,  see  Evidence. 


ORAL  CONTRACTS. 

Validity  of,  generally,  see  Contracts. 


-♦♦• 


ORDINANCES. 

In  general,  see  Municipal  Corporations. 


ORIGINAL  PACKAGES. 

Interstate  commerce  in,  see  Commerce. 


OWNERSHIP. 

Private  ownership  of  nonnayi gable  waters. 
1918E,  949. 


OYSTERS. 


See  Fisheries. 


PARENT  AND  CHILD. 

Right  to  custody  of  child,  see  Infant& 

Annotation. 

Character  and  sufficiency  of  evidence 
to  show  pecuniary  loss  to  parents 
by  death  of  child.     1918E,  278. 

Privilege  of  libelous  statement  to  father 
concerning  child.     1918E,  536. 


PAROL   CONTRACTS. 

See  Contracts. 
L.R.A.1918E. 


On  appeal,  see  Appeal  and  Error. 

To  mandamus  proceedings,  see  Mandamus. 

Parties  plaintiff. 

In  action  for  death,  see  Death. 

Annotation. 

Alien    enemies    as    plaintiff.       1918E, 
809. 

Right  of  resident  alien  enemy  to  maintain 
action.     1918E,  801. 

Parties  defendant. 

Annotation. 

Alien    enemies   as   parties    defendant. 
1918E,  811. 


■+•» 


Annotations. 

Discharge    of    partnership    liability   in 

individual  bankruptcy  proceedings. 

1918E,  470. 
Contribution  of  property  or  services  by 

two  or  more  persons  to  a  common 

enterprise  under  an  agreement  to 

divide  the  product  or  result  in  Hind. 

1918E,  912. 
Specific    performance    of    contract    for 

sale  or  purchase  of  interest  in  part~ 

nershvp.     1918E,  628. 

Scheduling  by  member  of  partnership  in  vol- 
untary proceeding  in  bankruptcy  of  an 
alleged  claim  against  the  partnership 
as  his  debt.     191SE,  465. 

Effect  of  failure  of  partnership  to  ask  for 
discharge  in  bankruptcy  proceeding 
against  it  on  right  of  member  to  dis- 
charge from  partnership  debts  in  vol- 
untarv  proceeding  instituted  on  his  own 
behalf.     1918E,  465. 

Effect  of  judgment  against  partnership  on 
promissory  note  and  one  of  its  members 
as  indorser.     191 SE,  465. 

Agreement  under  which  one  is  to  furnish 
land  and  another  is  to  erect  houses 
thereon,  the  houses  to  be  divided  equally 
after  payment  of  expenses.    1918E,  909. 


PART  PERFORMANCE. 

Under  statute  of  frauds,  Bee  Contracts. 


PATENTS. 

Patent  for  public  lands,  see  Public 'Lands. 

Annotation. 

Specific    performance    of    contract    for 

sale     or     assignment     of     patent. 

1918E,  617. 
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Leading  customer  from  store  upon  his  re- 
fusal to  desist  from  helping  himself  to 
goods,  as  an  assault.     1918E,  1052. 


PAYMENT. 

Of  legacy,  see  Wills. 

Annotation, 

Effect  of  the  reissue  of  a  bill  or  note 
that  has  been  paid,      1918E,  170. 


-*♦■ 


PECUNIARY  CONDITION. 

Evidence  of,  see  Evidence. 


PENALTIES. 

Annotation. 

To    enforce    orders    of   Public   Service 
Commissions.     1918E,  311. 


+  »» 


Annotation. 

Contradictory  statements  made  by  one 
accused  of  perjury  as  sufficient 
corroboration  of  single  witness. 
1918E,  928. 

Evidence  of  proof  of.     1918E,  927. 


PERPETUITIES. 

Bequest  in  trust  for  testator's  living  son  and 
after  his  death  for  his  children,  includ- 
ing those  subsequently  born.  1918E, 
368. 


PERQUISITES. 

Annotation. 

Meaning  of  term  "perquisites"  in  stat- 
utes or  ordinances  in  relation  to 
officers.     1918E,  675. 

To  officer.     1918E,  673. 


PERSONAL  CONDUCT. 

Annotation. 

Devise  or  legacy  conditioned  on  con* 

duct  of  person  other  than  the  bene* 

fictary.      1918E,  372. 

L.R.A.1918E. 


On  highway,  see  Highways. 

To  guest  at  hotel,  see  Innkeepers. 

To  servant,  see  Master  and  Servant. 

Damages  for,  see  Damages. 

In  general,  see  Negligence. 

Sufficiency  of  pleading  as  to  damages. 
1918E,  460. 

Requiring  defendant  to  prove  contributory 
negligence  in  actions  for  personal  in- 
juries or  death.     1918E,  680. 


PERSONAL  PROPERTY. 

Mortgage  of,  see  Chattel  Mortgage. 
Sale  of,  see  Sale. 


PHYSICIANS  AND  SURGEONS. 

Annotation. 

Furnishing  or  prescribing  by  physician 

of    habit-forming    drugs.       1918E, 

609. 

Privileged  communications  to.     1918E,  973. 

Conclusiveness  of  judgment  of  physician 
prescribing  drugs  to  a  known  addict  as 
to  necessity  of  doing  so.    1918E,  667. 

Revocation  of  license  of,  for  prescribing 
drugs  for  addict.     1918E,  1009. 


Annotation. 

Privilege  of  using  streets  for  water  or 
gas  pipes  as  a  contract  within  the 
constitutional  provision  against  im- 
pairing the  obligation  of  contracts. 
1918E,  905. 

Revocation  of  franchise  to  lay  pipes  in  street 
as  impairment  of  contract  obligation. 
1918E,  882. 


PLEADING. 

Evidence  admissible  under,  see  Evidence. 

Dennitenes*. 

Raising  by  motion  objection  to  pleading  on 
ground  of  indefiniteness.    1918E,  786. 

Relief  under  pleadings. 

Recovery  under  state  law  where  action  is 
brought  under  Federal  Employers'  Lia- 
bility Act.    191 8E,  852. 

Amendments. 

As  affecting  limitation  of  action.     191 8B, 

226. 
Amendments  on  appeal.     1918E,  460. 
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Surplusage  in  declaration  in  action  for 
damages  for  interfering  with  riparian 
rights.     1918E,  718. 


te>  damages. 

From  personal  injuries.     1918E,  460. 
Necessity  of  pleading  loss   of  earning  ca- 
pacity as  special  damages.    1918E,  460. 

Pleas  and  answers. 

—  in.  general.  .rf 

Effect  of  general  denial  to  raise  issue  of 
good  faith  and  reasonable  grounds  for 
defendant's  action.     1918E,  432. 

Evidence  admissible  under  general  denial. 
1918E,  1052. 

—  what  mnit  be  pleaded. 

Defense  of  ultra  vires  to  defeat  contract  of 
corporation.     191 8E,  763. 


■»»» 


AND  COLLATERAL 
SECURITY. 


Warehouse  receipts,  see  Warehousemen. 
Pledgee  as  bona  fide  purchaser,  see  Bills 
and  Notes. 

Conclusiveness  on  appeal  of  finding  of  chan- 
cellor as  to  date  upon  which  note  was 
deposited  as  collateral.     1918E,  165. 

Right  of  one  holding  mortgage  as  collateral 
security  to  enjoin  removal  of  timber 
from  mortgaged  land.     1918E,  155. 

Extinguishment  of  note  taken  by  maker  as 
collateral  security.     1918E,  155. 


■+•» 


POLLUTION. 


Of  water,  see  Waters. 


+  •» 


POSSESSION. 

Of  mortgage  chattels  bv  mortgagor. 
652. 


1918E, 


+  •» 


POSTAL  CLERK. 

Annotation. 

Liability    of    carrier    for    injury    to. 
191SE,  617. 

Liability  of  carrier  for  injury  to.     1918E, 
613. 


POSTOFFICE. 

Annotation. 

Liability  of  carrier  for  injury  to  mail 
clerh.     1918E,  617, 


Liability  of  carrier  for  injury  to  mail  clerk. 

1918E,  513. 
Indictment  for  conspiracy  involving  sending 

of  letters.     1918E,  1011. 


PREMIUMS. 


For  insurance,  see  Insurance. 


«•» 


PRESCRIPTION. 

Title  by,  see  Adverse  Possession. 

Annotation. 

Establishment  of  Highway  by  prescrip- 
tion as  affected  by  the  means  of 
conveyance  or  transportation  em' 
ployed.     191SE,  402. 

Establishment  of  highway  by.     1918E,  400. 


PRESIDENT. 

Delegation  by  Congress  of  legislative  power 
to  the  President  by  Selective  Draft  Act. 
1918E,  1015. 


PRINCIPAL   AND   AGENT. 

Sufficiency  of  delivery  of  insurance  policy  to 

agent.     1918E,  477. 
Agency  for  purpose  of  canceling  policy  or 

receiving  notice  of  cancelation.     1918E, 

473. 
Wrongful  reissue  by  agent  of  maker  of  note 

which  has  been  paid.     1918E,  165. 


-*♦ 


PRINCIPAL  AND  SURETY. 

In  general. 

As  to  guaranty,  see  Guaranty. 
Subrogation  of  surety,  see  Subrogation. 

Annotations. 

Necessity  of  new  consideration  to  bind 
third  person  who  signs  as  surety 
after  execution  and  delivery  of 
original  contract  by  principal. 
1918E,  679. 

Effect  upon  surety  of  judgment  against 
principal.     191SE,  SI 4. 

Consideration    for    bond    to    indemnify    a 

surety.     1918E,  574. 
Effect  of  judgment  against  principal.  1918E, 

811. 


L.R.A.1918E. 
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Discharge  of  surety. 

Annotation, 

Effect  of  voluntary  discharge  of  one  of 
two  or  more  sureties  or  guarantors 
on  liability  of  cosureties  or  guaran- 
tors.    1918E,  95. 

By  failure  to  proceed  against  principal. 
1918E,  574. 


PRIORITY. 

Of  chattel   mortgage,   see  Chattkk   Mort- 
gage. 


PRIVATE  CARRIERS. 

Liability     of,     for    violating    liquor    law. 
191  SE,  957. 


PROXIMATE  CAUSE. 

Act  of  small  child  in  lighting  bomb  negli- 
gently left  accessible  to  children  and 
held  by  another  child  as  proximate 
cause  of  injury  by  resulting  explosion. 
1918E,  688. 


PUBLIC    CHARITIES. 

See  Charities. 


♦  •» 


PUBLIC  IMPROVEMENTS. 

Due  process  of  law  in  assessments.     1918E, 

197. 
Power    of    courts    to    review    assessments. 

1918E,  197. 
Assessing   property  not  benefited.     1918E, 

190,  194. 
Frontage  tax.     1918E,  197. 
1  Relief  against  assessments.     1918E,  194. 


PRIVILEGED  COMMUNICATIONS. 

Evidence  of,  see  Evidence. 

In  libel  case,  see  Libel  and  Slander. 


■♦♦• 


PROBATE  COURT. 

Effect  of  unsuccessful  resort  to  equity  to 
preclude  resort  to  probate  court.  1918E, 
1074. 


■»♦♦> 


PROHIBITION. 

Of  sale  or  use  of  intoxicating  liquors,  see 

Intoxicating  Liquors. 


PROMOTERS. 


Of  corporation,  see  Corporations. 


PROOFS    OF  LOSS. 


By  insured,  Bee  Insurance. 


PROSTITUTION. 

Competency  of  wife  as  witness  against  hus- 
band in  prosecution  under  the  White 
Slave  Act  for  transporting  her  in  inter- 
state commerce.     1918E,  487. 

L.R.A.1918E. 


PUBLIC  LANDS. 

Annotation. 

Mights  and  liabilities  of  one  claiming 
under  final  certificate  in  event  of 
its  cancelation.     1918E,  1002. 

Right  of  lessee  of  holder  of  final  certificate 
before  issuance  of  patent.     1918E,  999. 


PUBLIC  MONEYS. 

Annotations. 

Liability  of  bank  for  interest  on  or 
profits  derived  from  public  funds 
deposited  with  it.      1918E,   678. 

Imputation  of  misuse  of,  against  public 
officer  or  candidate  for  office  as 
libel  or  slander.     1918E,  29. 

Deposit  of;  duty  of  bank  to  account  for 
profits  made  by  use  of.     1918E,  676. 


■»•» 


PUBLIC  POLICY. 

As  affecting  contracts,  see  Contracts. 


-*♦• 


PUBLIC     SERVICE     COMMISSIONS. 

Annotation. 

Remedy  to  enforce  orders  of  Public 
Service  Commissions.     1918E,  303, 

Statute  requiring  consent  of,  to  change  by 
public  utility  of  any  practice  pertaining 
to  the  service.     1918E,  299. 
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Discretion  to  refuse  to  certify  securities  ap- 
plied for  by  corporation.     1918E,  342. 

Mandamus  to  enforce  obedience  to  orders  of. 
1918E,  299. 

Presumption  on  application  for  mandamus 
to  enforce  order  of  State  Railway  Com- 
mission that  the  findings  of  the  Com- 
mission were  sustained  by  the  evidence. 
1918E,  346. 

Power  to  compel  telephone  company  to  con- 
tinue gratuitous  allowance  of  use  of  its 
line  by  other  company,  effect  of  statute 
as  to  discrimination*    191 8E,  299. 


♦♦< 


PUBLIC  SERVICE  CORPORATIONS. 

Power  over,  of  Public  Service  Commission, 
see  Public  Service  Commission. 

See  also  Carriers;  Railroads;  Street 
Railways;  Telephones;  Waters. 


PUBLIC  UTILITIES. 

See  Public  Service  Corporations. 


PUBLIC  WATERS. 


See  Waters. 


PUNISHMENT. 

For  contempt,  see  Contempt. 


♦  •» 


QUARANTINE. 

Annotation. 

Liability  for  damages  from  enforce' 
ment  of.     1018E,  437. 

Mode  of  raising  question  of  power  of  health 
officer  to  enforce  quarantine.  1918E, 
432. 

Personal  liability  of  health  officer  for  en- 
forcing quarantine.     1918E,  432. 


RAILROADS. 

In  general. 

As  carriers,  see  Carriers. 

Duty  toward  employees,  see  Master  and 

Servant. 
As  to  street  railways,  see  Street  Railways. 

Annotation. 

Power  to  compel  railroad  to  complete 
its  road.      1918E,  321. 

Control  of  Public  Service  Commission  over 
issue  of  bonds  and  stock  by.  1918E, 
342.  J 

L.R.A.1918E. 


Judicial  notice  of  assumption  Dy  govern- 
ment of  control  over  operation  of. 
1918E,  385. 

Mandatory  injunction  to  compel  completion 
of  road.     1918E,  315. 

Duty  to  operate.     1918E,  352. 

Compensation  for  injury  to,  in  construction 
of  public  highway.     191 8E,  987. 

Benefits  to  railroad  right  of  way  by  con- 
struction of  neighboring  highway,  as 
set-off  against  damages  to  the  track. 
1918E,  987. 

Statutory  requirement  that  private  road 
to  coal  mine  must  run  over  or  under 
intersecting  railroads  or  highways. 
1918E,  352. 

Lease  or  license  to  use* 

Annotation. 

Liability  of  railroad  for  injuries  caused 
by  negligence  of  another  company 
using  the  road  under  a  lease ,  li- 
cense, or  other  contract.  191813, 
255. 

Injuries  to  persons  on  or  near  track. 

Duty  after  discovery;  in  case  of  person 
killed  while  walking  along  siding  to 
which  a  train  is  shifted  bv  a  misplaced 
switch.    191 8E,  443. 

Duty  of  train  crew  to  anticipate  that  some- 
one will  take  risk  of  crossing  between 
the  car 8  of  a  train.    191 8E,  396. 

Liability  to  trespasser.    191 8E,  396. 

Injury  at  crossing* 

Annotations. 

Liability  of  railroad  for  injuries  caused 
by  negligence  of  another  company 
using  the  road  under  a  lease,  li- 
cense f  or  other  contract.  1918E, 
200. 

Liability  in  case  of  collision  of  road 
vehicle  with  car  standing  on  cross- 
ing.     1918E,  792. 

Collision  of  automobile  with  train  standing 
on  blind  crossing;  failure  of  crossing 
signal.     191 8E,  790. 

Injuries  to  animals. 

Annotation. 

Liability  of  railroad  for  injuries  to 
live  stock,  caused  by  negligence  of 
another  company  using  the  road 
under  a  lease,  license,  or  other  con- 
tract.    1918E,  262. 

Contributory  negligence. 

Question  for  jury  as  to.     1918E,  443. 

Negligence  in  walking  along  side  track  with- 
out looking  out  for  trains.    191 8E,  443. 

Of  trespasser  in  climbing  between  cars  of 
through  freight  on  a  main  line  to  which 
live  engine  was  coupled.    1918E,  396. 
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RATIFICATION. 


Of  contracts  of  corporations,  gee  Corpora- 
tions. 


«»•» 


Oral  contract  as  to,  see  Contracts. 

Covenants  and  conditions  as  to,  see  Cove- 
nants and  Conditions. 

Estate  by  curtesy,  see  Curtesy. 

Measure  of  damages  for  injury  to,  see  Dam- 
ages. 

Deeds  of,  see  Deeds. 

Easements  in,  see  Easements. 

Of  decedent,  power  of  personal  representa- 
tive as  to,  see  Executors  and  Admin- 
istrators. 

As  to  fixtures,  see  Fixtures. 

Conveyances  fraudulent  as  to  creditors,  see 
Fraudulent  Conveyances. 

Life  estates  in,  see  Life  Tenants. 

Limitation  of  time  for  actions  respecting, 
see  Limitation  of  Actions. 

Records  of  title  of,  see  Records  and  Re- 
cording Laws. 

Trust  in,  see  Trusts. 

Evidence  as  to  damages  to.    1918E,  709,  793. 


Of  surety,  see  Principal  and  Surety. 

Annotations, 

Releases  of  each  other  by  promoters  of 
corporations.     1918Ef  840. 

Settlement  under  accident  policy  under 
mistake  as  to  the  extent  of  the  In- 
jun/.    1918E,  931. 

By  holder  of  accident  insurance  policy  un- 
der mistake  as  to  extent  of  injury. 
1918E,  929. 


+  •» 


In  general,  see  Life  Tenants. 


As  to  warehouse  receipts,  see  Warehouse- 
men. 


REMAINDERS. 

Question  whether  remainder  created  by  will 
is  vested  or  contingent.  1918E,  1070, 
1074,  1080,  1087,  1095. 


Election  of,  see  Election  of  Remedies. 


«»•» 


RENEWAL. 

Of  note,  see  Bills  and  Notes. 


Annotations. 

Enforcement  of  order  of  Public  Service 
Commission  against  receiver  oper- 
ating utility.     1918E,  316. 

Effect  upon  surety  on  bond  of  judg- 
ment against  principal.  1918E. 
S18.  ' 


RECORDS  AND  RECORDING  LAWS. 

On  appeal,  see  Appeal  and  Error. 

Annotation. 

Right  to  rent  or  other  compensation 
from  private  persons  or  corpora- 
tions making  special  or  unusual  use 
of  public  records.      1918E,  942. 

Right  of  county  to  collect  rent  of  corpora- 
tion engaged  in  copying  records.  1918E, 
939. 


RENT. 

Annotation. 

Right  to  rent  from  private  persons  or 
corporations  making  special  or  un- 
usual use  of  public  records.  1918E, 
942. 

Right  of  county  to  collect  rent  of  corpora- 
tion engaged  in  copying  records.  1918E, 
939. 

Allowance  of  office  rent  to  officer  as  within 
prohibition  against  perquisites.  1918E, 
673. 


REISSUE. 

Of  note  after  payment  or  extinguishment 
thereof.     1918E,  155,  157,  160,  163. 

L.R.A.1918E. 


Annotation. 

Liability  of  landlord  for  injury  to  ten- 
ant from  negligence  in  making  re- 
pairs.    1918E,  221. 

Consideration  for  landlord's  promise  to  re- 
pair.    1918E,  213. 

Landlord's  liability  for  failure  to  make. 
1918E,  213. 
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Ot  statute,  see  Statutes. 


«»»» 


REPETITIONS. 

Of  instructions.     1918E,  14. 


m* 


Annotations. 

Objection  that  replevin  furnishes  a 
remedy  which  bars  specific  per- 
formance of  contract  in  relation  to 
personal  property.     1918E,  000. 

Effect  upon  surety  on  bond  of  judg- 
ment against  principal.  1918E, 
820. 

To  recover  note  held  under  forged  indorse- 
ment.    1918E,  157. 

Right  of  owner  of  personal  property  left  in 
the  possession  of  another  to  claim  it 
as  against  a  third  person  to  whom  it 
was  wrongfully  mortgaged.   1918E,  125. 

Sustaining  verdict  in  absence  of  any  evi- 
dence to  support  it.     1918E,  125. 


REPRESENTATIONS. 

By  insured,  see  Insurance. 


REPUGNANCY. 

Annotation. 

Validity  of  restraints  on  alienation  of 
legal  life  estates.     1918E,  571. 


■»»» 


REPUTATION. 

Evidence  of,  see  Evidence. 


RESCISSION. 

Of  contracts,  see  Contracts. 


+  •» 


RESCUE. 

Indictment  for  offense  of  rescuing  person 
arrested  under  process.    1918E,  1011. 


RESIDENCE. 


RES  JUDICATA. 


See  Judgment. 


+  •» 


RESTAURANTS. 

AnnotalU*n. 

Liability  of  innkeeper  or  restaurant 
Keeper  for  assault  by  his  servant 
upon  a  patron.     1918E,  708. 

Liability  of  keeper  for  assault  on  guest  by 
waiter.    1918E,  704. 


RESTRAINT  OF  MARRIAGE. 


See  Marriage. 


♦  ♦» 


RESTRICTIVE  INDORSEMENT. 

See  Bills  and  Notes. 


REVISION. 


Of  statute,  see  Statutes. 


REVIVAL. 

Of  note  extinguished  by  passing  into  the 
hands  of  the  maker.    1918E,  155. 


REVOCATION. 

Of  franchise  as  impairment  of  contract  obli- 
gation.    1918E,  865,  874,  882. 


REVOLUTION. 

Annotation. 

Litigation  arising  out  of  Mexican  Revo* 
lution.      1918E,  361. 


See  Domigil. 


REWARD. 

Annotation. 

Bight  of  public  officer  to  claim  reward 
for  arrest.      1918E,  351. 

Right  of  nonpay  deputy  sheriff  to  claim  re- 
ward.    1918E,  348. 

Proof  of  contract  to  pay  reward  for  dis- 
covery and  arrest  of  criminal.  1918E, 
348. 


L.R.A.1918E. 
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RIPARIAN  RIGHTS. 

See  Watkbs. 


Annotation. 

What  force  sufficient  to  constitute  rob" 
bery.     1918E,  937. 

Producing  unconsciousness  by  drug  as  ex- 
ercise of  force.     1918E,  933. 


SALAD. 

Liability  of  merchant  preparing  salad  for 
sale  for  injury  because  of  unwholesome 
character  thereof.     1918E,  519. 


♦♦■ 


Of  public  officer,  see  Officers. 


♦♦■ 


SALE. 

Of  patent,  see  Patents. 
Specific   performance   of   contract   for,   see 
Specific  Performance. 

Annotation. 

Mutuality  of  accepted  proposition  to 
furnish  such  material  as  one  needs 
in  his  business,     191SE,  299. 

Mutuality  of  contract  of  Bale.     1918E,  293. 
Constitutionality  of  Bulk  Sales  Act   1918E, 

1058. 
Meaning  of  term  "creditor"  in  Bulk  Sales 

Act.     1918E,  1058. 
Remedy  of   creditor   aa  against  vendee  of 

goods  sold  in  violation  of  Bulk  Sales 

Act     1918E,  1058. 


■»»» 


SALOONS. 

Sale  of  liquor  in  general,  see  Intoxicating 
Liquors. 


SANITY. 

See  Incompetent  Persons. 


SAW  MILL. 

Damages  for  trespass  by  wrongful  location 
of  saw  mill  on  property.    1918E,  709.    ' 

L.R.A.1918E. 


Scheduling  by  member  of  partnership  in  vol- 
untary proceeding  in  bankruptcy  of  an 
alleged  claim  against  the  partnership 
as  his  debt.    1918E,  465. 


♦  ♦» 


SCHOOLS. 

Negligence  in  .maintaining  within  school 
yard  pole  carrying  electric  wires. 
1918E,  1036. 


Annotation. 

Effect  of  seal  on  necessity  of  new  con- 
sideration to  bind  third  person  who 
signs  as  surety,  indorser,  or  guar- 
antor after  execution  and  delivery 
of  original  contract  by  principal. 
1918E,  579. 


SECONDARY  EVIDENCE. 


See  Evidence. 


SECURITIES. 

Statute  regulating  issue  of,  by  public  service 
corporations ;  powers  of  Public  Utilities 
Commission  as  to.     1918E,  342. 


SELECTIVE  SERVICE  ACT. 

Annotation. 

Court  decisions  under  Selective  Service 

Act    of    May    IS,    1917.       1918E, 

1018. 

Effect  of  acceptance  of  appointment  to  local 
draft  board  by  clerk  of  court  and  ex 
officio  jury  commissioner.    1918E,  1062. 

Delegation  by  Congress  of  legislative  power 
to  the  President  by  Selective  Draft  Act. 
1918E,  1015. 

Implied  repeal  of  statute  making  subject  to 
article?  of  war  all  persons  drafted  into 
the  military  service  of  the  United 
States,  by  statute  making  it  a  misde- 
meanor to  violate  any  provision  of  the 
Selective  Draft  Act  but  excepting  those 
subject  to  military  service  from  its  pro- 
visions.    1918E,  1015. 

Trial  as  deserter  of  one  refusing  to  obey 
draft  summons.     1918E,  1015. 

Right  to  trial  by  civil  court  of  one  refusing 
to  obey  Selective  Draft  Act  1918E, 
1015. 

Haberfl*  corpus  to  release  one  committed  for 
refusal  to  obey.    1918E,  1015. 
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Annotation. 

Effect    upon    surety    on    sequestration 

bond  of  judgment  against  principal* 

1918E,  821. 


+  •» 


SERVANT. 

See  Master  and  Servant. 


SET-OFF  AND  COUNTERCLAIM. 

Delucting  benefits  in  condemnation  proceed- 
ings, see  Damages. 

Annotation. 

Right  of  stockholder  after  insolvency 
to  set  off  debt  due  him  from  cor- 
poration against  his  liability  on 
unpaid  stock  subscription.  1018E, 
243. 

Right  of  stockholder  of  insolvent  association 

to  set  off  against  his  liability  on  his 

.  stock  subscription  claim  foT  money  on 

deposit  with  the   association.     191 8E, 

238. 


See  Fisheries. 


Annotation. 

'Effect  upon  surety  on  bond  of,  of  judg- 
ment against  principal.  1918E, 
816. 


Right  of  nonpav  deputy  sheriff  to  claim 
ward.     1918E,  348. 


-*♦ 


Annotation. 

Specific    performance    of    contract    for 
sale  of.     1918E,  621. 


Mistake  in  name  of  testator  who  signs  by 
mark.     191 8E,  423. 


SILENCE. 

Estoppel  by,  see  Estoppel. 


SLANDER. 

See  Libel  and  Slander. 


«♦• » 


SOLE  AND  UNCONDITIONAL 
OWNERSHIP. 

Annotation. 

Owner  of  equitable  title  as  sole  and  un- 
conditional owner  of  insured  prop- 
erty the  legal  title  of  which  is  in 
another.     1918Ef  375. 


SPECIFIC  PERFORMANCE. 

Annotation. 

Specific    performance    of    contracts    in 

relation      to      personal      property. 

1918E,  597. 

Of  contract  to  sell  iron  rails  for  which  pur- 
chaser has  negotiated  a  resale;  inabil- 
ity to  procure  elsewhere.     1918E,  694. 


SPECTATOR. 

Annotation. 

Effect  of  misconduct  of  spectator  dur- 
ing criminal  trial.     1918E,  959. 


«♦» 


SICKNESS. 

Of  passenger,  effect  on  carrier's  liability. 
1918E,  978. 


SIGNALS. 

Duty  as  to,  at  railroad  crossing. 
790. 

L.R.A.1918E. 


SPORT. 

Annotations. 

Recovery  under  WorTcmen's  Compensa- 
tion Act  for  injuries  caused  by 
sportive  acts.      1918E,   504. 

Liability  of  employer  for  injury  to  em- 
ployee by  air  forced  into  body  by 
other  employees.     1918E,  508. 

Recovery  under  Workmen's  Compensation 
Act  for  injury  caused  by  sportive  acts. 
1918E,  502,  507. 


«♦•  » 


1918E, 


STATE. 

Bonds  of,  see  Bonds. 

Public  funds  of,  see  Public  Moneys. 

Right   to   hold   Federal   and   State   offices. 
1918E,  1062. 
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STATE  COURTS. 

In  general,  see  Courts. 

Jurisdiction  over,  of  United  States  Supreme 
Court.     1918E,  874. 


STATUTE  OF  FRAUDS. 


See  Contracts. 


+  ♦» 


UTE  OF  LIMITATIONS. 


See  Limitation  op  Actions. 


STATUTES. 

Enactment. 

Failure  of  presiding  officer  of  the  Senate  to 
sign  a  bill.     1918E,  346. 

Validity. 

Review  of,  on  habeas  corpus.    1918E,  949. 
Effect  of  partial  invalidity.     1918E,  648. 

Title. 

Necessity  of  expressing  in  title  matters  con- 
nected with  the  subject.    1918E,  639. 

Construction. 

Legislative  intent.     1918E,  639. 
To  uphold  statutes.     1918E,  346. 
Meaning  of  words.    1918E,  639. 

Repeal;  amendment;  revision. 

Effect  of  amendment  or  repeal  of  adopted 
statute  on  statute  in  which  the  adopted 
statute  is  included.     1918E,  639. 

Implied  repeal  of  statute  making  subject  to 
articles  of  war  all  persons  drafted  into 
the  military  service  of  the  United 
States,  by  statute*  making  it  a  misde- 
meanor to  violate  any  provision  of  the 
Selective  Draft  Act  but  excepting  those 
subject  to  military  service  from  its  pro- 
visions.   1918E,  1015. 

Application  of  prohibition  against  amend- 
ment by  reference  to  title  only  to 
amendments  or  repeals  affected  by  im- 
plication.    1918E,  639. 


■♦♦» 


STOCKHOLDERS. 


See  Corporations. 


STORE. 

Leading  customer  from  store  upon  his 
fusal  to  desist  from  helping  himself  to 
goods,  as  an  assault.    1918E,  1052. 


STORAGE. 


By  warehousemen,  see  Warehousemen. 
L.R.A.1918E. 


STREET  RAILWAYS. 

Annotation. 

Privilege  of  using  street  as  a  contract 
urtthin  the  constitutional  provision 
against  impairing  the  obligation  of 
contracts.     191SE,  902. 

Interurban  electrio  railway  as  a  street  rail- 
way within  meaning  of  constitutional 
provision.     1918E,  315. 

Liability  of  lessor  of  road  for  injuries. 
1918E,  24i*. 


«•» 


SUBMISSION  OF  CONTROVERSY. 

See  Agreed  Case. 


SUBROGATION. 


Subrogation  of  surety  on  bond  of  guardian 
who  has  squandered  trust  funds  to  right 
of  action  of  wards  against  the  guardian 
or  other  persons.     1918E,  326. 


COURT  OF  THE  UNITED 
STATES. 


Jurisdiction   on   appeal,   see   Appeal   and 
Error. 


SURETIES. 

In  general,  see  Principal  and  Surety. 


SURPLUSAGE. 

In  pleading,  see  Pleadings. 


SURVIVORSHIP. 

Effect  of  words  of  survivorship  in  connec- 
tion with  devise  of  remainder.  191 8E, 
1087. 


+  ♦» 


TAKING. 

What  constitutes,  see  Eminent  Domain. 
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Easements    for    public    improvement*, 
Public  Improvements. 


Exemptions. 

Exemption  of  Masonic  building  some  rooms 
in  which  are  used  for  entertainments 
and  in  which  a  cigar  stand  is  main- 
tained.    1918E,  966. 


Snooesslon  ti 

On  property  taken  by  widow  under  hus- 

Dand's  will  in  place  of  allowance  made 

by  statute.     1918E,  697. 


■♦♦ 


Annotation, 

Privilege  of  using  street  for  telegraph 
line  as  a  contract  within  the  consti- 
tutional provision  against  impair- 
ing the  obligation  of  contracts, 
1918E,  906. 


TELEPHONES. 

Annotation. 

Privilege  of  using  street  for  telephone 
line  as  a  contract  within  the  consti- 
tutional provision  against  impair- 
ing the  obligation  of  contracts. 
1918E,  906. 

Requiring  carriers  to  furnish  adequate  tele- 
phone connections.     1918E,  346. 

Dismantling  of  direct  line  between  two 
places  as  an  objectionable  change  in  a 
practice  pertaining  to  service  within 
meaning  of  statute.     1918E,  299. 

Use  of  line  by  other  company;  discrimina- 
tion.    1918E,  299. 

Rates;  discrimination  in.     1918E,  299. 


TENANCY  IN  COMMON. 


See  Cotenancy. 


See  Larceny. 


Annotation. 

Specific  performance  of  timber  eon" 
tracts.     1918B,   691. 

Right  of  one  holding  mortgage  as  collateral 
security  to  enjoin  removal  of  timber 
from  mortgaged  land.     191 8E,  165. 

L.R.A.1918E. 


For  objection  or  exception,  see  Appeal  aud 

Error. 
Of  giving  notice  of  injury  to  property  trans- 
ported, see  Carriers. 

Annotation. 

For  giving  of  notice  of  injury  and  fil- 
ing claim  for  compensation  under 
Workmen's  Compensation  Acts. 
1918E,  &&9. 

Time  for  motion  to  dismiss  for  lack  of  juris- 
diction.   1918E,  914. 


TITLE. 

Of  insured,  see  Insurance. 
Of  statute,  see  Statutes. 

Annotation. 

Specific  performance  of  contract  as  to 

delivery  of  title  papers.        1918E, 

627. 


+  •♦» 


TOBACCO. 

Condition  in  will  that  beneficiary  or  her 
husband  shall  abstain  from  use  of. 
1918E,  368. 


«»♦♦» 


TORTS. 

When  statute  of  limitations  begins  to  run, 
see  Limitation  of  Actions. 

Annotation. 

Binding  effect  of  judgment  against  ac- 
tual tort-feasor  upon  one  who  is 
constructively  responsible  for  his 
torts.      1918E,  232. 


TRADE  FIXTURES* 


Bee  Fixtures. 


Prescriptive  right  to  highway  by  use  of 
trail.     1918E,  400. 


«•» 


TRAVELING  SALESMEN. 

See  Commercial  Travelers. 


Evidence  on  question  of  damages  for.  1918E, 
709. 
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TRESPASSERS. 

Injury  to  on  or'  near  railroad  track, 
Railroads. 

Injury  to  trespassing  child  by  electricity, 
1918E,  1036. 


#•» 


TRIAL. 

Impaneling,    selection    and    competency    of 

jury,  see  Jitry. 
New  trial,  see  New  Trial. 
As  to  witnesses,  see  Witnesses. 

Reception  of  evidence. 

Application  of  state  statutes  as  to  admis- 
sion of  testimony  in  Federal  courts. 
1918E,  487. 

Argument  and  conduct  of  counsel. 

Prejudicial  error  in,  see  Appeal  and  Error. 
Sufficiency     of     exception      to      statement. 
191SE,  12. 

Objections  and  exceptions. 

Failure  to  indicate  at  the  time  in  an  excep- 
tion to  a  statement  by  the  prosecuting 
attorney  the  exact  matter  objected  to. 
191SE/12. 

Remarks  or  conduct  of  judge. 

Prejudicial  error  in,  see  Appeal  and  Error. 

Questions  for  Jury. 

Duty  of  carrier  to  large  fleahy  woman  af- 
'flicted  with  rheumatism.     1918E,  978. 

Negligence  of  one  walking  on  side  track. 
1918E,  443. 

Nonsuit. 

Review  of  evidence  on  appeal  from  nonsuit. 

1918E,  443. 
Raising  question  for  appeal  by  motion  for 

nonsuit.     1918E,  432. 

Direction  of  verdict. 

General  rule,  as  to.    1918E,  718. 

Instructions. 

Error  in  admission  of  evidence  cured  by  in- 
struction.    1918E,  87,  460. 

Repetitions.     1918E,  14. 

Limiting  to  issues  or  proof.     1918E,  986. 

A.s  to  presumptions  and  burden  of  proof. 
1918E,  826. 

Verdict. 

Prejudicial  error  as  to,  see  Appeal  and 
Error. 

Verdict    of    coroner's    jury    as    evidence. 

1918E,  822,  919. 


«»♦» 


TROVER. 

Conversion  in  taking  turpentine  from  prop- 
erty by  lessee  of  one  holding  final  cer- 
tificate for  public  lands  before  issuance 
of  patent.     1918E,  206. 


TRUSTS. 

Jurisdiction  of  probate  courts  to  compel  ac- 
counting by  testamentary  trustees. 
1918E,  1074. 

Question  whether  executors  to  whom  stock 
is  bequeathed  as  trustees  hold  it  as  ex- 
ecutors or  trustees.     191 8E,  1074. 

Creation  of  express  trust  concerning  real 
property.     191 8E,  785. 

Following  trust  fund  squandered  bv  guar- 
dian.    1918E,  326. 

Trust  fund  doctrine  in  c«9e  of  insolvent  cor- 
poration.    1918E,  238. 


TRUTH. 

Presumption  and  burden  of  proof  as  to,  see 
Evidence. 

As  defense  to  libel  or  slander.     1918E,  1, 
536. 

«  •» 

ULTRA  VIRES. 


Ultra  vires   contracts  of   corporations, 
Corporations. 


♦♦■ 


UNBORN  CHILD. 

Bequest  to  as  in  violation  of  rule  against 
perpetuities.     1918E,   368. 


UNITED  STATES. 

Right  to   hold   Federal   and   State   offices. 
1918E,  1062. 


♦  »» 


UNITED  STATES  SUPREME  COURT. 

Jurisdiction    on    appeal,  see    Appeal  and 
Error. 


-♦-•- 


USER. 

Establishment  of  highway  by.     1918E,  400. 


VACANCY. 


Of  insured  property.    1918E,  402. 


Annotation. 

Who  is  responsible  for  act  of  driver  of 
hired  vehicle.       1918E,  121. 


L.R.A.1918E. 
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VENDOR  AND  PURCHASER. 

Oral  contract  for  land,  see  Contracts. 
Covenants    between,    see    Covenants    and 

Conditions. 
As  to  deeds,  see  Deeds. 

Validity  of  restraints  on  alienation.  1918E, 
568. 

Existence  of  vendor's  lien  as  breach  of  war- 
ranty of  ownership  by  insured.  1918E, 
473. 


VENUE. 
Annotation. 

Of  prosecution  for  embezzlement. 
1918E,  744. 

Venue  of  suit  against  municipal  corporation 
located  partly  in  one  county  and  partly 
in  another.     191SK.  773. 

Of  suit  against  nonresident  for  establish- 
ment of  equitable  title  to  land.  1918E, 
715. 

Of  prosecution  for  embezzlement.  1918E, 
742. 


#•» 


VERDICT. 

In  general,  see  Trial. 

Verdict  of  coroner's  jury  as  evidence.  1918E, 
822,  919. 


+  •» 


VESTED  INTERESTS. 

Created  by  will,  see  Wills. 

Of  beneficiary  in  mutual  benefit  certificate. 
1918E,  1029. 


#•» 


VOTING  CONTEST. 


Legality  of.    1918E,  491. 


+  •» 


Of  error    in    trial    court,  see  Appeal  and 

Error. 
Of  one   remedy   by   pursuing   another,   see 

Election  of  Remedies. 
By  insured,  see  Insurance. 
By  insurer,  see  Insurance. 

By  carrier  of  provisions  as  to  giving  notice 
of  claim.     1918E,  782. 


In  general. 

Annotation. 

lAHgation  arising  out  of  Mexican  Revo- 
lution.     1918E,  361. 


Judicial  notice  that  country  is  in  a  state  of 

war.     1918E,  385. 
Imposition  by  president  of  war  duties  on 

statu  officers,  as  violation  of  constitu- 
tional provisions  against  holding  two 
offices.  1918E,  1062. 
Authority  of  state  to  punish  depredations 
by  citizens  of  foreign  country  who  have 
invaded  its  territory  for  prosecution  of 
the  war  between  such  country  and  the 
United  States.    1918E,  358. 

Alien  enemies. 

Annotations. 

Alien  enemies  as  litigants.  191 8E, 
809. 

Exemption  of  alien  enemies  from  pro- 
visions of  Selective  Service  Act* 
1918E,  1023. 

Application  to  alien  enemies  of  constitu- 
tional provisions  against  depriving  one 
of  liberty  without  due  process  of  law. 
1918E,  1*100. 

Right  of  minor  resident,  alien  enemy  to 
maintain  action  bv  his  resident  alien 
father  as  next  friend.     1918E,  801. 


♦♦" 


WARDS. 

See  Guardian  and  Ward. 


-♦-•- 


WAREHOUSEMEN. 


Annotation. 
Warehouseman's  bond. 


1918Et  238. 


Liability  on  bond  for  failure  to  redeem  stor- 
age ticket  after  bond  has  become  inop- 
erative.    1918E,  233. 

When  liability  on  bond  for  failure  to  re- 
deem storage  ticket  accrues.  1918E, 
233. 


WARNING. 

Duty  to  give  to  servant,  see  Masteb  and 
Servant. 


WARRANTY. 

In  insurance  contract,  see  Insurance, 


WASTE. 

By  life  tenant.     1918E,  793. 


WATER  MAINS. 


See  Pipes. 
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WATER  POWER. 


Duration  of  easement  of.     1918E,  222. 


-^#- 


WATERS. 

lUlatire  rights  of  pnblio  and  indi- 
viduals. 

Taking  rights  of  riparian  owner  without 
compensation.    1918E,  718,  949. 

Private  ownership  of  nonnavigable  waters. 
1918E,  949. 

State  ownership  of  soil  under  tidal  water. 
1918E,  718. 

Water  rights  and  easements  as  be- 
tween individuals. 

—  in  general. 

Waters  as  boundaries  between  private  prop- 
erty, see  Boundaries. 

Annotation. 

Right  of  action  by  owner  of  upland  for 
interference  with  access  to  naviga- 
ble water.       191SE,   738. 

Effect  on  riparian  rights  of  consent  that 
waters  of  lake  be  used  to  supply  city 
with  water.     1918E,  949. 

Right  of  access,  view,  navigation,  fishing 
and  bathing.    1918E,  718. 

—  pollution. 

Annotation. 

Protection  from  pollution  of  source  of 

municipal  water  supply.       1918E, 

054. 

Water  supply. 

Annotations. 

Privilege  of  using  streets  for  water 
pipes  and  mains  as  a  contract 
within  the  constitutional  provision 
against  impairing  the  obligation  of 
contracts.       1918E,  905. 

Protection  from  pollution  of  source  of 
municipal  water  supply.  1918E, 
954. 

Forbidding  bathing  in  privately  owned  lake 
from  which  city's  water  supply  is 
drawn.     1918E,  949. 


+  ♦» 


Use  of  water  front  for  wharfing  purposes. 
1918E,  718. 


WHITE  SLAVE  ACT. 

See  Prostitution. 


WIDOW. 

Dower  rights  of,  see  Dower. 
L.R.A.1918E. 


WIDTO. 

Of  highway,  see  Highways. 


<•-•- 


WILLS. 

In  general. 

As  to  perpetuities,  see  PEHFVruiUM. 
Sufficiency  of  proof,  see  Evidence. 

Effect  of  notice  to  insurance  company  of 
will  appointing  executor  on  right  to 
pay  proceeds  to  one  equitably  entitled 
because  of  expenses  incurred.     1918E, 

489.  Bi     . 

Effect  of  unsuccessful  resort  to  equity  to 

compel  recognition  of  right  under  will 

to    preclude   resort   to    probate   court 

1918E,  1074. 
Oral  agreement  to  devise  property.     1918E, 

785. 
Limitation  of  time  for  Buit  on  contract  to 

devise  land.     1918E,  785. 

Execution. 

Proof  that  testator's  name  signed  by  mark 
was  attached  to  will  in  his  presence 
and  by  his  direction.    1918E,  423. 

Mistake  in  name  of  testator  who  signs  by 
mark.     1918E,  423. 

Acknowledgment  of  will.     1918E,  423. 

Construction  generally. 

Controlling  effect  of  intent  of  testator. 
1918E,  1080. 

Estate  or  gift  upon  condition. 

A  nnotations. 

Devise  or  legacy  conditioned  on  con- 
duct of  person  other  than  the  bene- 
ficiary.    1918E,  372. 

Validity  of  restraints  on  alienation  of 
legal  life  estates.     1918E,  571. 

Conditions  in  restraint  of  marriage.   1918E, 

986.  „ 

Condition  that  beneficiary  shall  abstain 
from  use  of  intoxicating  liquors  and 
tobacco  and  shall  spell  his  name  in  a 
specified  manner.  1918E,  368. 
Condition  that  husband  of  beneficiary  shall 
abstain  from  use  of  intoxicating  liquor 
and  tobacco.    1918E,  368. 

Gift  to  class. 

Effect  of  bequest  to  trustee  of  stock  to  di- 
vide the  income  between  testator's  wife 
and  children,  and  after  a  specified  date 
to  divide  the  stock  among  them,  to  cre- 
ate a  gift  to  a  class.     1918E,  1074. 

Vested  or  contingent  interests. 

Annotation. 

Testamentary  gift  in  the  form,  of  a  dt- 
rection  to  payf  to  divide,  or  to  con- 
vey as  contingent  on  survival  of  the 
time  of  payment  or 
1918E,  1097. 
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Vested  remainders;  direction  to  pay  over, 
divide  or  convey,  as  contingent  on  sur- 
vival at  time  of  payment  or  convey- 
ance. 1918E,  1070,  1074,  1080,  1087, 
1095. 

Enjoyment;  payment. 
Effect  of  postponement  of  time  of  payment 
on  absolute  remainder.     1918E,  1070. 

Lapsing. 

Annotation. 

Lapsing  of  gift  in  form  of  direction  to 
pay,  to  divide,  or  to  convey  on 
death  of  the  legatee  before  gift 
takes  effect  in  possession.  1918E, 
1091. 


++- 


WIRES. 

Annotation. 

Privilege  of  using  street  for  telephone, 
telegraph,  and  electric  light  wires 
as  a  contract  within  the  constitu- 
tional provision  against  impairing 
the  obligation  of  contracts.  1918E, 
906,  907. 

+•» 

WITNESSES. 

In  general. 

Privileged  communications  to,  see  Evidence. 

Annotation. 

Continuance  to  procure  witness  who  is 

beyond    the    jurisdiction.      191$ IE, 

627. 

Review  of  discretion  in  refusing  continu- 
ance to  procure  attendance  of  nonresi- 
dent witness.     1918E,  523. 

Competency  of  husband  or  wife. 

In  prosecution  for  crime  committed  by  one 
against  the  other.     1918E,  487. 

Examination. 

Examination  of  witness  by  statement  made 
by  him  out  of  court.  *1918E,  658. 


«+•» 


WOMEN. 

Annotation. 

Constitutionality  of  statute  or  ordi- 
nance entitling  women  to  serve  as 
jurors.     1918E,  773. 

As  jurors.    1918E,  771. 


«•-•- 


WORKMEN'S  COMPENSATION. 

In  general. 

Effect  of  statute  on  rights  under  workmen's 
liability  insurance  policy.     1918E,  541. 


Review  of  decisions  of  commission. 

Duty  of  court  to  determine  sufficiency  of 
evidence.     1918E,  822. 

Who  is  an  employee  within  meaning: 
of  act. 


Annotation. 
Driver     of     taxicab 
1918E,  422. 


as     "workman." 


What  injuries  are  within  provisions 
of  act. 

—  in  general. 

Annotation. 

Liability  of  automobile  owner  under 
Wor1cmenfs  Compensation  Act  for 
injury  to  servant.      1918E,  421. 

—  personal  injury  or  injnry  by  acci- 

dent. 

Annotation. 

Injury  from  assault.     1918E,  498. 

—  injuries  arising  out  of  or  in  course 

of  employment. 

Annotations. 

Injuries     caused      by     sportive     acts. 

1918E,  504. 
Injury  from  assault.      1918E,  498. 
Injury  to  employee  driving  or  riding  in 

employer's     automobile.        1918E, 

421. 

Injury  by  forcing  of  compressed  air  into 
bodv  of  workman  by  fellow  employees 
in  sport.     1918E,  607. 

Assault  on  servant  by  fellow  servant. 
1918E,  494. 

Injuries  arising  out  of  quarrel  between  em- 
ployees over  possession  of  an  instru- 
mentality for  the  prosecution  of  their 
work.     1918E,  496. 

Injury  to  workman  hit  by  missile  thrown 
by  fellow  workman.     1918E,  502. 

—  serious    and    wilful    misoonduet    of 

employee. 

Annotation. 

Injury  to  employee  while  driving  auto- 
mobile.     1918E,  423. 

Aetions  to  recover. 

Annotation. 

Giving  notice  of  injury  and  filing  claim 
for  compensation  under  Compensa- 
tion Acts.      1918E,  656. 

Admissibility  of  evidence.     1918E,  822,  919. 
When    limitations    begin    to    run    against 
claim.     1918E,  552. 


+  ♦» 


WRIT  AND  PROCESS. 

Substituted  service  on  nonresident.    1918E, 
587. 
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